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directed  to  retam  the  30002.  and  interest  out  of 
the  estate.  The  executor,  in  an  affidavit,  sub- 
mitted to  aziy  order  that  the  court  might  make, 
hot  at  the  hearing  of  the  summons  he  by  his 
eomisel  disclaimed  the  trusts  of  the  30002.  It  did 
not  appear  that  he  had  acted  in  them.  Held, 
thai  he  was  entitled  to  disclaim  the  trusts;  and 
that  the  court  could  not  therefore  order- him  to 
exenase  the  right  of  retainer.  (Be  Bidley; 
Ridley  v.  Bidley.) 189 
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are  no  eettuit  que  trutt  except  the  public  by 
inferanoe,  and  the  trusts  are  in  substance  merely 
that  the  legal  ownera  of  the  advowson*,  their 
heirs  and  aaaigna,  ahaJl  take  care  to  present  fit 
and  duly  quabfled  persona  aa  vacancies  in  the 
Uving  occur  (which  only  involve  the  ordinary 
duties  imposed  by  law  on  every  patron  of  an 
advowson),  a  good  diaritable  trust  is  not  created, 
nie  faet  Uiai  the  Intention  of  the  creator  of  such 
a  trust  was  to  imiHCOve  the  choice  of  the  parson 
to  whom  the  living  should  be  presented  is  not 
sofKdent  to  constitute  it  a  diaritable  trust. 
(Be  Church  Patronage  lYust;  Lawrie  v.  Attorney- 
General.    Ot.  of  App.) 705 

APPEAL. 
(See  PxAcncB.) 


APPOINTMENT. 
Power  of  jointuring — Bargain  between  husband 
and  wife — Fraud  on  power. — ^A  tenant  for  life, 
having  a  power  of  jointuring  not  exceeding 
3002.  a  year,  executed  in  1882  a  deed  at^inting 
the  whole  of  that  amount  to  his  wife  in  con- 
sideration of  a  present  payment  to  him  by  her 
of  602.  out  of  ner  own  moneys.  He  died  in 
1902.  Held,  that  the  appointment  was  valid, 
and  was  not  a  corrupt  bargain  and  a  fraud  on 
the  power.   (Saunders  v.  Shaito.  Ct.  of  App.)  282,  78» 

(See  Banikitptcy — Tiiubtbb.) 

ASSIGNMENT. 
Mortgage— Express  notice  in  writing— Time  for 
giving  notice — Notice  given  by  executors  9f 
assignee— Cdnsideratioa—-Beceipt  acknowledged  in 
body  of  deed — Eecovery  of  amount  so  acknow- 
ledged— Assigpment  by  solicitor  to  client — 
Evidence.— In  1898  the  defendants  mortgaged 
certain  property  by  a  deed  in  which  they  acknow- 
ledged tne  receipt  of  certain  consideration  money 
from  the  mortgagee.  The  mortgagee  was  a  dark 
in  the  service  of  the  solicitor  who  was  employed, 
by  the  defendants  to  obtain  the  loan,  and  the 
loan  was  in  fact  made  by  the  solicitor  himself. 
In  1899  the  nominal  mortgagee  assigned  the  mort- 
gage debt  to  his  employer,  who  a  few  days  later 
aaugned  it  to  the  plamtifis'  testator,  who  was 
emplo^lg  the  solicitor  to  find  an  investment  for 
him.  The  solicitor  died,  and  afterwards  the  plain- 
tiffs' testator  died,  without  any  notice  of  these  two- 
assignments  having  been  given  by  them.  The 
plaintiffs,  as  executors  of  the  last  assignee,  then 
gave  notice  in  writing  to  the  defendants  of  the 
two  assignments,  and  brought  an  action  against 
them,  on  their  covenant  to  repay,  to  recover  the- 
amount  of  the  mortgage  debt  as  specified  in  the 
covenant.  Held,  that  the  notices  of  the  two 
assignments  which  had  been  riven  by_  the  plain- 
tiffs were  sufficient  to  satisfy  the  requirementa  of 
sect.  26,  sub-sect.  6,  of  the  Judicature  Act  1873. 
Held,  also,  upon  a  dispute  as  to  the  amount 
actually  advanced  to  the  defendants  under  the 
original  mortgage,  that  the  plaintiffs  were 
entitled  to  rely  upon  the  express  acknowledgment 
by  the  defendants  in  the  deed  of  1898  aa  to  the 
sum  received  by  them,  and  were  entitled  to- 
recover  that  amount.  (Bateman  and  another  v. 
Hunt  and  other*.    Ot.ofApp.) SSI 
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SUBJECTS   OF   CAJXS. 


AUCTIONEER. 
(See  Salb  of  Goods.) 

BANK. 
Conflict  of  law — Conversion — Cheque  stolen  and 
indonement  forged  in  foreign  country — Good 
title  paased  in  foreign  country — Cheque  drawn  in 
foreign  country  on  bank  in  England — English 
and  Austrian  lav. — A  cheque  drawn  in  Boumania 
upon  a  bank  in  London  and  indorsed  "  G.  E.  and 
do.,"  was  stolen  from  the  original  payee  in 
Boumania  and  the  indorsement  forged.  The 
thief  indorsed  the  cheque  to,  and  obtained 
payment  for  it  from  a  Vienna  bank.  The  Vienna 
bank  took  the  cheque  for  good  consideration, 
acted  in  good  faith  and  without  gross  negligence, 
And  indorsed  the  cheque  to  a  bank  in  London, 
who  presented  it  to  Uie  bank  on  which  it  was 
drawn  and  obtained  payment.  By  Austrian  law 
the  Vienna  bank  acquired  a  good  title  to  tiie 
cheque.  In  an  action  for  eonvieiBion  of  the 
cheque:  Held,  that  the  Vienna  bank,  having 
acquired  a  good  title  to  the  cheque,  passed  a 
good  title  to  the  defendants,  end  that  there 
waa  no  conversion  by  the  defendants.   (Embiiicos 

V.  Anglo-Austiiao  Bank.)    662 

Conversion — Stolen  cheques — Agents  for  collection 
—  Customer  —  Special  crossing  —  "Holder"  — 
"Holder  for  value." — ^An  account  was  opened  at 
the  E.  Bank  by  N.,  who  had  stolen  from  the 
plaintiffs  some  cheques  crossed  generally.  From 
time  to  time  N.  paid  in  such  cheques.  The 
bank's  practice  waa  not  to  discount  bQIs  and  not 
to  allow  customers  to  draw  on  cheques  paid  in 
until  they  were  cleared.  N.  was  aware  of  this 
practice.  On  the  same  day  as  the  cheques  were 
paid  in,  the  amount  was  credited  in  the  ledger 
to  the  customer's  acbount.  The  bank  specially 
crossed  the  cheques  to  their  agents  for  clearance, 
and  impressed  on  the' cheques  beneath  the  cross- 
ing "account  E.  Bank,"  and  forwarded  them 
during  the  day  to  their  agents.  The  bank  had  a 
'Current  account  which  waa  in  credit,  and  a  loan 
account  which  was  in  debit  with  their  clearing 
agents.  Those  agents  held  securities  specifically 
'deposited  by  the  bank  exceeding  in  value  the 
debit  to  the  loan  account.  If  notice  of  dis- 
honour was  not  communicated  by  0  a.m.  on  the 
following  day,  the  bank  credited  the  amount  of 
the  cheques  paid  in  the  day  before  in  the  pass- 
book, but  under  the  date  of  paying  in.  There 
was  no  negligence  and  the  bank  acted  in  good 
faith.  Held,  that  the  bank  were  agents  to 
collect  and  receive  payment  for  tUtir  customer 
within  sect.  82  of  the  Bills  of  Exchange  Act  1882. 
The  ledger  entry  did  not  make  the  bank  holders 
for  value.  The  cheques  were'  not  subject  to  a 
lien  in  Uie  clearing  agenf  s  hands  by  reason  of 
the  debit  to  loan  account.  There  was  no  conver- 
sion. The  words  imipressed  on  the  cheque  did 
not  constitute  an  addition  to  the  crossing. 
'"  Holder "  does  not  necessarily'  mean  a  "  holder 
for  value."  Sect.  77'  (3)  empowered  the  bank  to 
croas  specially  the  cheques'  crossed  generally. 
(Akrokerri  (Ashanti)  'Mines  Limited  v.  Economic 
Bank  Limited  and  Nobbs;  Bipposu  Mines 
Limited  t.  Same;  Attasi  Mines  Limited  r.  Same; 
Ashanti  Mines  Limited  v-  Same.) 176 

BANKHtrPTCY. 

Amount  not  exceeding  507. — ^Right  of  appeal. — The 
word  "court"  in  Bankruptcy  ^  rule.  129  means 
the  original  court  exercising  junsdiction  in  Bank- 
ruptcy, and  the  words  "  Court  of  Appeal "  may 
mean  the  Divisional  Court  in  Bankruptcy.  The 
refusal  by  the  court  under  that  rule  to  give  leave 
to  appeal,  where  the  money  or  money's  worth 
involved  does  not  exceed  502.,  is  not  an  order 
from  which  there  can  be  an  appeal.  (Be 
Everson;  Bx  parte  QCBoial  Receiver.) 81 

Bankruptcy  notice — Defect  in— .Nptioe  founded  on 

two     judgment     debts — Amendment. — Where     a 

bankruptcy   notice    was   defective   by    reason   of 

being  founded  on  two  judgment  debts,  the  court 

refused  to  allow  the  notice  to  be  amended.    But, 


the  objection  not  having  been  taken  in  the  court 
below,  the  appellant  was  not  allowed  his  coat* 
in  that  court,  though  he  -was  allowed  his  costs 
of  the  ai»eal.    (Be  O.  C.  8.,  a  Debtor.    Ct.  U 

App.)    ... 224 

Bankrupt  registered  owner  of  shares  in  limited 
company-shares  fuU^  and  pirtly  paid  up— 
Company's  article*— Lien  on  partly  paid  shares 
— Proof  by  company  'without  claiming  lien — 
Alteration  of  articles  giving  company  lien  on 
shares  fully  paid  for  all  moneys  due  to  compaiqr 
— ^Inadvertence — Amendment  of  proof. — By  the 
articles  of  a  limited  company  it  'was  provided 
that  the  company  should  have  a  lien  on  all 
shares  not  fully  paid  for  all  moneys  due  to  and 
liabilities  subsistmg  with  the  company  from  or 
on  the  part  of  any  registered  shareholder.  At 
the  date  of  the  receiving  order  the  debtor  waa  a 
holder  of  fully  and  partly  paid  shares  in  a 
limited  company.  The  company  lodged  a  proof 
for  the  amount  due  on  the  partly  paid  shares, 
but  claimed  no  lien,  and  received  a  dividend. 
The  company  subsequently,  by  special  resolution 
under  sect.  60  of  the  Companies  Act  1862,  altered 
the  article  by  omitting  the  words  "  not  fully 
paid."  The  oompany  having  gone  into  voluntary 
liquidation,  the  Uqmdator  applied  to  amend  the 
company's  proof,  or,  in  the  alternative,  to  with- 
draw it  and  lodge  a  fresh  proof,  claiming  a  lien 
on  the  fully-paid  shares.  Held,  that  the  applica- 
tion must  be  refused ;  that  the  company  must  be 
taken  to  have  known  of  the  possibility  of 
acquiring  the  lien  on  the  fully-paid  shares  b^  the 
alteration  of  the  article,  and  that  the  omission 
to  value  that  security  had  not  arisen  through 
inadvertence  within  the  meaning  of  the  rules. 
{Re    Rowe;    Ex    parte    West    Coast    Goldflelds 

Limited.)     101 

Discharge  of  bankrupt — Condition — Consent  to 
judgment — Refusal  to  consent. — ^A  bankrupt  had 
no  means  besides  his  pay  as  a  captain  in  the 
army,  and  his  insolvency  was  due  to  his  liability 
for  damages  under  a  judgment  in  an  action  for 
breach  of  promise,  the  plaintiff  being  the  only 
creditor.  The  registrar  made  an  order  for  hu 
discharge  conditionally  upon  his  consenting  to 
judgment  being  entered  against  him  for  600{. 
The  bankrupt  refused  to  give  such  consent,  and, 
on  a  rehearing  of  his  application  under  ru^e  240, 
sub-rule  3,  the  registrar  substantially  repeated 
his  former  order.  The  bankrupt  appealed,  and 
asked  for  an  order  suspending  his  discharge  for 
two  years  imder  sect.  8,  sub-sect.  2  (ii.)  of  the 
Bankruptcv  Act  1890.  Held,  that,  although  the 
bankrupt  had  no  right  to  claim  that  order,  it 
was  under  the  circumstances  of  the  case  the 
proper    order    to    make,    (iie    Gaskell.    Ct.    of 

App.)    221 

Discharge  of  bankrupt — Conditional  order — ^Terms 
n<rf;  carried  out — ^Modification^No  "reasonable 
probability  "  of  complying  with  terms. — ^A  bank- 
rupt's discharge  was  granted  on  the  condition  of 
his  consenting  that  judgment  for  1600Z.  should  be 
entered  up  against  him,  which  was  to  be  paid  by 
annual  inatalmentB  of  SOOl.  each.  The  bankrupt 
failed  to  pay  the  instalments,  with  the  exception 
of  the  first,  which  was  paid  in  1902,  instead  of 
1901,  when  it  should  have  been  paid.  A  relative 
now  offered  to  pay  5002.  in  satisfaction  of  the 
12002.  which  remained  due.  The  creditors,'  hy  a 
majority,  passed  a  resolution  in  favour  of  accept- 
ing this  offer,  and  the  trustee  applied  to  the 
oourt  for  a  variation  of  the  previous  order 
accordingly.  Held,  that  the  application  ought  to 
have  been  made  by  the  bankrupt  himself,  and 
not  by  the  trustee,  but  that  under  the  circum- 
stances it  might  be  treated  as  made  b^  the  bank- 
rupt. Held,  also,  that,  although  the'  baaknipt 
had  failed  to  furnish  an  account  of  his  eaminga 
and  expenditure,  as  required  by  rule  244,  the 
court  would  consider  wnether  there  waa,  under 
sect.  8  of  the  Bankruptcy  Act  1890,  "  no  reason- 
able probability"  of  the  bankrupt  being  able  to 
comply  with  the  terms  of  the  cooditionsl  orier  of 
discharge,  the  conditions  imposed  in  that  order 
being  intended  for  the  benefit  of  the  creditors; 
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and  on  the  evidence  it  was  for  their  benefit  that 
ihe  offer  ihould  be  accepted  and  the  application 
granted.    (Re  John  Roberts  and  Co.;  Ex  parte 
BonzoUne  Manufacturing  Company.    Ct.  of  App.)  222 

Judgment  lummona— No  evidence  of  meani— Power 
ty  make  receiving  order  in  lieu  of  committal 
order. — A  judge  upon  the  bearing  of  a  judgment 
smmiions  has  no  jurisdiction,  in  the  absence  of 
evidence  as  to  the  debtor's  means  to  pa;  the 
debt,  to  make  a  receiving  order  in  lieu  of  a 
oommittal  order.  (Re  A  Debtor,  No.  2S  of  1904; 
Bx  parte  The  Debtor.)      821 

Marriage  settlement — Husband's  covenant  to  settle 
all  after-acquired  property  except  business  assets 
— Validity — Notice  to  suspend  payment — Act  of 
bankruptcy— Subsequent  transfer  of  property  to 
tmstees  of  the  settlement — ^Title  of  trustee  in 
bankruptcy — "  Becoming  bankrupt " — Bill  of  sale 
— Begistration. — ^By  his  marriage  settlement, 
executed  in  1879,  A.  covenanted  to  settle  all  his 
after-acquired  property,  both  real  and  personal, 
except  business  assets.  In  1880  lie  was  adjudi- 
cated ft  bankrupt,  but  he  obtained  his  discharge 
in  1882.  In  1901  he  purchased  a  house  and 
fomitnie,  in  which  he  lived  with  his  wife  and 
family.  Early  in  1903  he  was  in  financial  difficul- 
ties, and  on  the  23rd  May  the  trustees  of  the 
•ettlement  served  a  written  notice  requiring  him 
t4>  transfer  the  house  and  furniture.  On  the 
20th  May  he  intimated  to  his  principal  creditors 
that  he  would  be  unable  to  meet  his  liabilities 
to  them.  On  the  10th  June  he  conveyed  and 
assigned  the  house  and  furniture  to  the  trustees 
by  two  deeds.  On  the  16th  July  a  receiving 
order  was  made  against  him  on  an  act  of  bank- 
ruptcy committed  on  the  29th  June,  and  ou 
the  SIrd  July  he  was  adjudicated  a  bankrupt. 
Held,  that  the  intimation  by  the  debtor  to  his 
principal  creditoni  on  the  26th  May  did  not 
amount  to  a  notice  of  suspension  of  payment  to 
his  creditors  as  a  body,  and  was  not  an  act  of 
1>ankruptcy  within  sect.  4,  sub-sect.  1  (A),  of  the 
Bankruptcv  Act  1883.  Held  also,  that  the  mar- 
riage settlement  was  not  void  under  13  EHz. 
e.  5.  Held  also,  that  the  covenant  to  settle  all 
after-acquired  property  was  not  too  vague  and 
general  to  be  enforceable.  Held  also,  that  the 
covenant  was  not  released  by  the  bankruptcy  of 
the  debtor  in  1880  and  the  discharge  in  1882 
so  as  to  render  the  two  deeds  of  conveyance  and 
assignment  of  the  10th  June  voluntary  and  void 
under  sect.  47  of  the  Bankruptcy  Act  1883.  Held 
also,  that  the  assignment  of  the  10th  June  was 
a  "marriage  settlement"  within  sect.  4  of  the 
Bills  of  Sale  Act  1878,  and  did  not  require 
registration    under    that    Act.      (Be    Beis;    Ex 

parte  Clough.    Ct.  of  App.)     692 

H(Miey  paid  to  banker  for  remittance  to  a  third 
person — l^rust — ^Right  to  follow. — ^The  bankrupts 
were  bankers  carrying  on  business  in  London 
and  India.  Two  sams  of  money  were  paid  to 
them  in  London  to  be  remitted  through  their 
Bombav  branch  to  a  third  person  about  to 
prooeea  to  India.  Neither  the  person  who  paid 
fha  money  nor  the  person  to  whom  it  was  lo 
Iw  remitted  were  eiurtomers  of  the  bankrupts. 
Tint  receiving  older  was  made  before  the  arrival 
sA  Boiri>uy  of  the  person  to  whom  the  money 
was  t»  be  remitted.  Held,  (1)  that  no  trust  was 
oonstitoted,  and  that  the '  person  who  paid  the 
money  had  no  right  to  be  paid  in  f  uU  in  priority 
to  die  other  craditors;  (2)  that  the  ordinary 
iclatioBship  of  debtor  and  creditor  was  estab- 
U^d  between  the  bankrupts  and  the  person  to 
whom  tbo  money   was   to  have   been   remitted. 

{Se  Watson  and  Co. ;  Sx  parte  Lloyd.) 66S 

Order  and  disposition— B«pated  ownership— Gk>ods 
in  possession  of  bankrupt  in  his  trade  or  busi- 
ness  fliniples  in  show-cases — Consent  of  true 
owner. — In  order  that  another  person's  goods 
may  be  taken  under  sect.  44,  sub-sect.  2  (iii.l, 
of  the  Bankruptcy  Act  188S  to  pay  a  bankrupt  s 
debt*  in  consequence  of  the  reputed  ownersnip 
of  the  buikmpt,  it  is  essential  that  the  true 
owner  of  tike  g«>oda  should  have  consented  to  a 
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state  of  things  from  which  he  must  have  known, 
if  he  had  considered  the  matter,  that  the  infer- 
ence of  ownership  by  the  bankrupt  must  arise. 
The  bankrupts  carried  on  bosiness  as  bankers 
'  and  agents,  and  they  sold  goods  on  oommission. 
In  their  office  were  show-cases,  some  of  which 
contained  plated  goods  which,  at  the  suggestion 
<^  the  bankrupts,  had  been  sent  by  the  appel- 
lants, who  were  wholesale  silversmith,  as  sam^ea 
for  exhibition,  but  their  names  were  not  on  the 
cases.  When  customers  of  the  bankrupts  wished 
to  have  any  goods  so  exhibited  the  bankrupts 
introduced  them  to  tlra  appellants,  who  supplied 
them  from  their  warehouse;  but  in  a  few  cases 
of  urgency  the  bankrupts  had  sold  sonm  of  the 
samples.  HeU,  that  the  goods  were  not  in  the 
order  and  disposition  of  the  bankrupts  within  the 
meaning  of  sect.  4,  sub-sect.  2  (iii.),  of  the 
Bankruptcy  Act  1883,  as  the  appellants  had  not 
consented  to  the  goods  being  so  dealt  with  by 
the  bankrupts  as  to  make  it  appear  that  the 
latter  were  the  true  owners.  [Be  William 
Watson   and   Co.;   Ex  parte  Atkins   Brothers. 

Ct.  of  App.)     70JI 

Petition — "  Sufficient  cause "  why  receiving  order 
should  not  be  made. — On  the  19th  Apgfil  1904 
the  debtor  committed  an  act  of  bankruptcy  by 
the  execution  of  a  deed  of  assignment  of  all 
his  property  for  the  benefit  of  his  creditoTS.  The 
petitioning  creditors  refused  to  assent  to  the 
deed,  and  threatened  to  present  a  bankruptcy 
petition  unless  they  either  recovered  60{.  or  bills 
for  the  difference  between  the  amount  to  be  paid 
under  the  deed  and  the  amount  of  his  debt. 
These  bilb  they  required  to  be  indorsed  by  the 
debtor's  father-in-law.  As  neither  of  the  pro- 
posals were  accepted,  they  presented  a  petition 
on  which  a  receiving  order  was  made.  Held, 
that  there  was  "sufficient  cause"  for  declining 
to  make  a  receiving  order  within  the  Bankruptcy 
Act  1883,  s.  7,  sub«.  3.    (Re  A  Debtor  (No.  20 

of  1904);  Ex  parte  The  Debtor.)    664 

Petitioning  creditor — Receiver  appointed  in  action 
in  Chancery  Division — Judgment  debt  assigned  to 
receiver. — A  receiver  appomted  in  a  partnership 
action  in  the  Chancery  Division,  to  whom  a  judg- 
ment debt  due  to  the  partnership  has  be^ 
assigned,  is  a  good  petitioning  creutor  against 
the  judgment  debtor,  though,  when  the  money  is 
recovered,  it  will  be  dealt  with  in  the  action. 

(Be  Macoun.    Ct.  of  App.) 276 

Power  of  appointment  among  a  class  vested  in 
bankrupt — Power  of  trustee  in  bankruptcy  to 
release  _power  of  appointment.    {Be  Rose;  Has- 

luckt;.  Rose.    Ct.  of  App.) 264,821 

Practice — Adjudication — Notice  to  debtor — ^Applica- 
tion to  annul  on  ground  of  absence  of  notice — 
Lapse  of  time. — A  receiving  order  having  been 
maide  against  the  debtor  on  the  14th  Sept.  1903,  a 
scheme  was  proposed  which  was  considered  at  a 
meetine  of  creditors  on  the  15th  Dec,  at  whieh 
the  debtor  was  present.  The  meeting  rejected 
the  scheme  and  resolved  on  adjudication  in  bank- 
ruptcy. Immediately  after  the  meeting,  in  the 
absence  of  the  debtor,  the  order  of  adjudication 
was  made  on  the  application  of  the  offioial 
receiver.  On  the  14th  April  1904  tha  debtor 
applied  to  the  registrar  to  annul  the  order  on  the 
ground  that  it  was  made  without  notice  in  his 
absence.  The  trustee  had  in  the  meanwhile 
realised  a  portion  of  the  estate.  Held,  that  the 
application  was  rightly  dismissed  on  the  ground 
that  it  was  too  late.  Although  the  court  nas  in 
such  a  case  jurisdiction  under  sect.  20,  sub- 
sect.  1,  of  the  Bankruptcy  Act  1883  to  make  an 
adjudication  without  any  previous  notice  to  the 
debtor,  as  a  general  rule  notice  should  be  served 
on  the  debtor  of  an  application  for  adjudication. 
(Se    Ponsford;    Ex    parte    Ponsford.      Ct.    of 

App.) 82,610 

Practice — Partnership — Order  under  sect.  186  of 
Bankruptcy  Act  1883  for  administration  of  estate 
of  deceased  partner — Bankruptcy  of  surviving 
partner — Order  for  consolidation  of  proceedings 
in    the    two    estates. — Where    the    estate    of    a 
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deceased  partner  is  being  administered  under 
Beet.  125  of  the  Bankruptcy  Act  U8S,  the  court 
has  power  to  consolidate  the  proceedings  ¥dth 
those  in  the  bankruptcy  of  the  surviving  partner. 

{Bt  C.  Oreaves  and  W.  H.  Qreaves.) 80 

Bight  of  debtor  to  inspect  books  kept  by  trustee — 
"Beoord  book." — A  debtor  has  no  right  to 
inspect  the  "  record  book  "  kept  by  his  trustee  in 
bankruptcy  under  sect.  80  of  the  Bankruptcy  Act 
1883.    (Se  Solofuon*;  Ex  pari*  Solomons.    Ct.  of 

App.) sa,  BU 

Underwriting  at  Lloyd's— Books  kept  by  under- 
writer on  behalf  of  himself  and  "  names'' — ^Bank- 
ruptcy of  underwriter — Right  of  trustee  to  books. 
— An  underwriter  at  Lloyd's  in  addition  to  his 
own  business,  carried  on  business  on  behalf  of 
five  other  persons,  called  his  "names."  By 
agreements  between  him  and  each  of  the 
"names"  it  was  provided  that  proper  under- 
writing and  account  books  should  be  provided 
and  kept  in  the  usual  manner  and  should  at  all 
times  be  open  to  the  inspection  of  the  "  name  " ; 
and  the  "  name  "  should  pay  to  the  underwriter 
as  a  remuneration  for  his  services  in  conducting 
the  business,  for  keeping  and  providing  books 
and  papers  and  an  office  and  clerks  and  other 
expenses  a  certain  annual  sum.  The  underwriter 
entered  the  transactions  in  which  he  was  jointly 
interested  with  the  "  names "  in  books  in  which 
there  were  six  columns,  one  for  each  of  the 
"  names  "  and  the  other  for  himself.  The  under- 
writer became  bankrupt,  and  at  the  date  of  the 
bankruptcy  the  books  were  in  the  possession  of  a 
firm  of  accountants  who,  acting  on  the  instruc- 
tions of  the  "  names,"  refused  to  deliver  them  to 
the  trustees  in  bankruptcy.  Held,  that  the 
bankrupt  and  the  five  "names"  had  a  joint 
interest  and  property  in  the  books;  and  the 
bankrupt's  agency  having  come  to  an  end  he  had 
no  greater  right  to  the  books  than  the  "  names," 
and  the  trustee  in  bankruptcy  had  no  right  to 
exclusive  possession  of  them;  but  the  "names" 
must  undertake  to  give  the  trustee  such 
inspection  of  the  books  and  facilities  for  taking 
extracts  from  them  as  might  be  reasonably 
required.  (Be  Bumand;  Ex  parte  The  Trustee, 
a.  of  App.)    « 

Voluntary  payment  to  creditor  by  stranger— Right 
of  proof  for  whole  debt. — ^A  creditor  who  has 
received  from  a  stranger  a  voluntary  payment, 
not  tendered  or  accepted  as  part  of  the  debt 
due  from  the  debtor,  is  not  bound  to  give  credit 
for  such  payment  in  his  proof.  {Se  Bowe;  Ex 
parte  Derenbuig.    Ct.  of  App.)     220 

BILL  OF  SALE. 

Statutory  form — ^Amount  of  interest  and  period 
when  amount  payable  uncertain — ^Validity. — By 
a  bill  of  sale,  in  consideration  of  601.  due  and 
owing  from  the  grantor  to  the  grantee,  the 
grantor  assigned  to  the  grantee  certain  chattels 
in  the  schedule  "  by  way  of  security  for  the 
payment  of  the  said  sum  of  BOl."  The  grantor 
farther  agreed  that  he  would  ]^y  the  grantee 
"the  said  principal  sum  wi^  interest  thereon 
after  the  rate  of  52.  per  centum  per  annum  by 
the  following  instalments — namely,  101.  on  the 
25th  Deo.  1003,  and  the  like  sum  of  102.  on  the 
25th  March,  the  24th  June,  the  20th  Sept.,  and 
the  25th  Sec.  in  each  year  succeeding,  until  the 
whole  amount  be  duly  paid."  Held,  that  the  bill 
of  sale  was  void,  as  not  being  in  accordance 
with  the  statutory  form  in  the  Sills  of  Sale  Act 
(1878)  Amendment  Act  1882.  (Attia  «.  Finch; 
Towers,  Claimant.) .'   ...    70 

Verbal  agreement  for  sale  of  goods— Valuation  and 
inventory — ^Lease  of  chattels  in  schedule. — I. 
being  indebted  to  H^  agreed  to  sell  his  "valua- 
tion at  the  M.  S.  Hotel  to  him,  T.  to  value  for 
both.  T.  then  prepared  and  signed  an  inventory 
and  valuation  for  9302.  12s.  7d.,  which  was 
staa^ied  and  dated  the  9th  Aug.  1002.  Subse- 
quently, on  the  12th  Sept.  1902,  H.  granted  I.  a 
quartorly  lease  of  the  M.  S.  Hotel,  and  also  let 
to  him  the  fixtures  and  effects  set  out  in  the 


schedule,  and  at  the  end  of  the  lease  it  was 
stated,  "the  whole  of  the  valuation  as  per  in- 
ventorv  is  the  property  of  J.  R.  Holmes  and 
Sons,  brewers,  Bingley,  and  this  was  signed  by 
I.  Held,  that  neither  the  document  of  the 
9th  Aug.  nor  the  lease  of  the  12th  Sept.  consti- 
tuted a  bill  of  sale,  as  there  was  a  good  sale, 
which  passed  the  property  independently  of  the 
documents.  (Clapbam  r.  Ives;  Holmes, 
Claimant.) 6» 

BUBGH. 
Powers  of  magistrates — Ice-cream  vendors — ^Licence 
— Conditions — Ultra  viret. — By  tlw  Edinburgh 
Corporation  Act  1900,  s.  80,  it  ia  enacted  (inter 
alia)  that  any  person  selling  ice  cream,  except 
in  a  duly  lioensed  hotel,  without  a  licence  from 
the  magistrates,  "  who  are  hereby  empowered  to 
grant  the  same,"  shall  be  liable  to  a  penalty; 

Srovided  that  such  licence  shall  run  from  the 
atoof  issue  until  the  Ifith  May  ensuing,  and  upon 
renewal  from  the  d&to  of  expiration  of  the 
licence  so  renewed  to  the  16th  May  following, 
"unless  the  same  shall  be  sooner  forfeited, 
revoked,  or  suspended,"  and  that  "every  person 
licensed  ...  to  sell  ice  cream  imder  the- 
provisions  of  the  Act  who  shall  .  .  .  sell 
ice  cream  except  during  the  hours  between"' 
8  a.m.  and  11  p.m.  "on  anv  lawful  day,  or  at, 
such  extended  hour  at  night  as  the  magistrate* 
may"  pennit  in  special  coses,  shall  be  Uable  to 
a  penalty.  The  statute  did  not  provide  any 
form  of  Uoenoe.  The  magistrates  proposed  that 
the  licences  issued  by  them  to  vendon  of  ioo 
cream  should  contain  the  following  conditions: 
(1)  ^at  the  licensee  should  not  keep  open  hia 
premises,  or  sell  ice-cream  therein,  on  Sundoni, 
or  on  any  other  days  set  apart  for  public  worship 
by  lawful  authority;  (2)  that  he  should  not  keep 
open  hia  premises,  or  sell  ioe  cream  therein, 
before  8  a.m.  or  after  11  p.m.;  (3)  that  the 
mogistratos,  or  any  of  them,  might  at  any  time 
revoke  or  suspend  the  Idcenoe.  Held,  that  the 
proposed  oonditioos  were  uHra  viret,  and  that 
an  looKsream  vendor  was  not  bound  to  accept  a 
licence  containing  such  conditions.  (Rossi  v.  Lord 
Provost  of  Edinburgh  and  others.    H.  of  L.)    ...  668 

BY-LAW. 
(See  LocAi.  Gvnssiassr.) 

CANAL. 

Keeping  branch  open — Obligation  of  canal  company 
—Power  to  make  branch  as  feeder — Subsequent 
power  to  make  navigable — Part  of  branch  kept 
open  for  traffic — Port  closed  and  used  as  feeders- 
Obligation  to  keep  whole  branch  open — "Reason- 
able facilities." — A  canal  company  were  authorised 
by  their  special  Act,  passed  in  1793,  to  constmcfc 
a  canal  for  navigable  purposes,  to  levy  rates,  and 
to  construct  (amongst  other  things)  reservoirs  and 
feeders  for  supplying  the  canal  with  water;  and 
all  persons  were  to  have  the  right  of  navigating 
and  using  the  canal  on  parent  of  the  spedfled 
rates,  the  owners  of  adjoimng  lands  having  some 
special  privileges  of  navigation.  Under  thi» 
power  to  make  feeders,  a  cut  or  branch  fron* 
the  main  canal,  some  seven  miles  in  length,  waS' 
begun,  and,  by  a  special  Act  passed  in  the  follow- 
ing year,  the  company  were  "  authorised  and 
empowered  to  make  navigable"  this  cut,  which 
was  at  first  intended  to  act  only  as  a  feeder,  and 
to  make  applicable  to  it  the  provisions  of  the 
previous  Act  as  to  the  levying  of  rates  and  the 
rights  of  adjoining  owners  of  land  to  use  the 
branch.  The  branch  was  opened  for  traffio 
before  the  year  1800,  and  continued  to  be  used 
as  a  navigable  cut  or  branch  down  to  1898,  when, 
owing  to  the  scarcity  of  water  through  drought, 
the  company  drew  on  the  wator  from  the  greater 
pi^  of  the  branch  for  the  supply  of  their  canal, 
and  that  part  of  the  branch  had  since  been 
closed  for  navigable  purposes  and  used  only  as 
a  feeder;  but  the  remainder  of  the  brooch-— the 
two  miles  nearest  the  main  line — ^had  continued 
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to  be  and  was  open  and  used  for  traffic.  The 
company  refused  to  reopen  the  closed  gart  of  the 
branch  for  trafBc.  Upon  an  appkcation  bjr 
adjoining  landowners,  under  the  "reasonable 
facilities"  clauses  of  the  Bailway  and  Canal 
Traffic  Acts,  to  oompel  the  company  to  reopen 
the  whole  branch  for  traffic,  the  company  proved 
that,  having  regard  to  the  dwindling  traffic  fn 
the  branch,  the  very  large  cost  necessary  to 
reinstate  it,  and  the  extra  cost  of  maintaining  it, 
if  opened,  owine  to  the  porous  nature  of  the 
chalk  soil  through  which  it  was  oonstructed,  the 
traffic  would  nob  be  sufficient  to  compensate  them 
for  the  outlay.  Held,  that,  as  the  provision  in 
the  second  Act  to  make  the  cut  navigable  waa 
permissive  only  and  not  obligatory,  and  aa  the 
'fx>wer  under  the  earlier  Act  to  make  the  branch 
aa  a  feeder  was  not  taken  away  by  the  power  in 
the  second  Act  to  make  it  navigable,  the  com- 
pany were  entitled  to  keep  the  cut,  or  any  i>art 
of  it,  open  as  a  feeder  only,  without  thereby 
inourring  any  obligation  to  maintain  and  keep  it 
open  for  traffic;  that  the  mere  fact  that  the 
company  kept  a  part  open  for  traffic  did  not 
impose  upon  them  the  obligation  of  keeping  the 
whole  branch  open  for  traffic  -,  and  that  the  court 
could  not,  under  colour  of  giving  reasonable 
facilities  imder  the  Traffic  Acts,  order  the  com- 
pany to  work  what  they  were  not  compellable  to 
work,  and  were  not  in  fact  working;  and, 
further,  upon  the  facts,  that,  as  the  company 
ihad  shown  that  the  cost  of  restoring  and  main- 
taining the  branch  for  traffic  would  be  far  in 
excess  of  any  advantage  likely  to  accrue  either  to 
the  applicants  and  persona  using  the  branch,  or 
to  the  company  themselves,  the  facilities  claimed 
were  not  "  reasonable  facilities."  Per  Sir 
Frederick  Feel:  As  an  integral  portion  of  tEe 
branch  was  maintained  for  traffic  and  tolls  levied 
thereon,  the  entire  branch,  as  being  one  concern, 
came  within  the  Traffic  Act  1864,  and  the  onus 
was  thereby  thrown  on  the  company  of  showing 
^hat  they  had  reaaonable  grounds  for  not  rein- 
stating the  branch,  which,  upon  the  facts,  they 
had  done.  (Lord  Rothschild  and  others  t.  Qrand 
Junction  Canal  Company.) S86 

CHARITY. 

Cianda  dedicated  by  deed — Question  as  to  the 
persoD  entitled — Summons  by  trtistee — Charity 
Commissioners  —  Consent  to  application  un- 
necessary—Construction.— Where  there  is  a  ques- 
tion as  to  lands,  whether  they  are  held  upon 
charitable  trusts  or  not,  the  trustee  may  apply 
to  the  court  to  have  the  question  determined 
without  first  obtaining  the  consent  of  the  Charity 
Commissioners.  {Be  Shum's  Trusts;  Piichard  v. 
Biehardson.)     192 

Xand  transfer— Charity  lands — Scheme  legally  esta^ 
blished — Royal  charter — Consent  of  Charity  Oom- 
miasioners — ^Entry  on  register  with  restriction. 
— "A  scheme  legally  established"  under 
sect.  29  of  the  Charitable  Trusts  Amendment  Act 
U66  does  not  in  the  case  of  an  existing  charity 
^in^de  a  royal  charter  containing  provisions  for 
the  management  of  the  chanty.  Therefore, 
under  the  Land  Transfer  Rules  1903,  the  entry 
on  the  renter  of  charity  land  belonging  to  a 
previously  existing  society,  subsequently  incor- 
porated by  royal  charter,  must  be  subject  to  a 
restriction  stating  that  no  disposition  is  to  be 
registered  without  the  consent  of  the  Charity 
Commissioners  or  an  order  of  the  registrar. 
(Attorney-General  v.  The  National  Hospital  for 
the  Paralysed  and  Epileptic.) 63 

CLUB. 
Begistered— Returns— Liability  of  retired  secretary. 
— The  appellant  was  in  1903  the  secretary  of  a 
registered  club  and  no  return  was  made  during 
Jan.  1904.  During  Jan.  1904  the  appellant 
resigned  the  secretaryship,  and  his  successor  was 
appointed.  On  the  1st  Feb.  the  appellant  called 
at  the  office  of  the  clerk  to  the  justices  for  the 
necessary  forms,  and  a  return  was  made  by  the 


appellant's  successor  on  the  4th  Feb.  Held,  that 
the  appellant  had  committed  no  offence  in  not 
making  the  return  in  proper  time,  as  at  the  end 
of  Jan.  1904  he  was  not  the  secretary,  nor  was 
he  performing  secretarial  duties  on  the  1st  Feb. 
(Booth,  app.  r.  Weightman,  reap.)  ... SS2 

COLONIAL  LAW. 

Canada,  law  of — By-law — ^Validity— Guarantee — 
Approval  of  by-law  by  ratepayers. — ^A  contract 
by  which  a  corporation  guarantees  the  debentures 
of  a  company  is  a  contract  involving  financial 
obligations  on  the  part  of  the  corporation  within 
sect.  7  (e)  of  the  C^ebec  Water  Company's  Act 
1897;  and  a  municipal  b^-law  under  which  such 
contract  was  made  requires  the  approval  of  a 
majority  of  the  whole  body  of  ratepayers  when 
passed  in  order  to  be  valid.  (Hanson  and 
another  v.  Corporation  of  Grand  Mire.  Priv. 
Co.)      308 

Canada,  law  of — Court  of  review — Application  for 
a  new  trial — Evidence. — ^In  the  province  of 
Quebec  upon  a  motion  after  verdict  for  judg- 
ment or  a  new  trial,  the  function  of  the  court 
of  review,  under  the  Cede  of  Civil  Procedure, 
is  the  same  as  that  of  the  Court  of  Appeal  in 
this  country.  It  is  not  their  province  to  retry 
the  case,  but  the  verdict  must  stand  if  it  is  one 
which  the  jury  mi^ht  reasonably  find  on  the 
evidence,  though  it  is  not  in  accordance  with 
the  opinion  of  the  judge  at  the  trial  or  of  the 
court.  In  an  action  by  a  workman  against  his 
employers  for  damages  for  an  accident  alleged 
to  have  been  caused  by  defective  machinery,  it 
is  not  neoeasaiy  to  prove  affirmatively  an  actual 
defect  causing  the  accident,  if  there  is  evidence 
from  which  the  jury  can  reasonably  infer  that 
the  machinery  was  in  some  way  defective. 
(McArthur  r.  Dominion  CJartridge  Company. 
Priv.   Co.) 698 

Canada,  law  of — Dominion  Act  1867 — Powers  of 
Dominion  Parliament  and  provincial  legislature. 
— ^A  telephone  company,  incorporated  by  a 
Dominion  statute,  the  scope  of  whose  business 
is  not  oonfined  within  the  limits  of  any  one 
provinoe  of  Canada,  is  under  the  exclusive  legis- 
lative authority  of  the  Parliament  of  Ccmada, 
under  sects.  91  and  92  of  the  Dominion  Act, 
notwithstanding  the  fact  that  it  has  applied  to  a 
jjffovincial  legislature  for  authority  to  exercise 
its  powers  by  carrying  on  local  business  within 
the  provinoe,  and  has  not  in  fact  extended  its 
business  beyond  the  province.  (Corporation  of 
Toronto  v.  Beli  Telephone  Company.    Priv.  Co.)  700 

Canada,  law  of — Liability  for  taxes — Covenant  in 
lease — Interest  on  rent  in  arrear. — The  effect  of 
the  Canadian  Assessment  Act  1892  is  to  impose 
a  liability  for  taxea  upon  the  lessees  of  a 
municipal  corporation  without  any  recourse  to  ' 
the  corporation.  Held,  therefore,  that  a  covenant 
on  the  part  of  the  leasee  to  pay  taxes  is  a  "  usual 
covenant"  in  a  lease  granted  by  a  municipal 
corporation.  In  a  case  in  which  the  lessee  had 
been  in  possession  for  some  time  before  the 
corporation  could  show  a  good  title  to  grant  a 
lease :  Held,  that  interest  on  rent  in  arrear  was 
only  payable  from  the  date  at  which  a  good  title 
was  shown.  (Canadian  Pacific  Bailway  Comptmy 
V.  Corporation  of  Toronto.     Priv.  Co.) 703 

Canada,  law  of — Representation  of  provinces — 
Readjustment — Number  of  members  in  propor- 
tion to  population. — ^^le  British  North  America 
Act  1867  (SO  t  31  Yict.  c.  3)  provides  by 
sect.  61  that  the  number  of  members  for  a 
provinoe  may  be  readjusted  in  the  manner  pro- 
vided by  the  Act,  in  the  proportion  which  the 
population  of  the  provinoe  bears  to  the  aggre- 
gate population  of  Canada.  Held,  Uiat 
Canada  in  the  section  must  be  taken  bo  mean 
the  whole  Dominion  of  Canada,  and  not  only  the 
four  origjinal  provinces  existing  at  the  date  of 
the  passing  of  the  Act;  and  that  the  section 
applied  to  the  representatives  of  provinces  sub- 
sequently incorporated;  and  that  the  representa- 
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tion  of  such  proTinces  might  be  decreased  on  a 
first  readiustment.    (Attomey-Genertl  for  Prince 
Edward  Island  v.  Attorney-Genfiral  for  Canada; 
Attorney-General  for  New  Bninswiok  e.  Same. 

Priv.  Ck>.) 686 

Canada,  law.  of— Beserration  of  mines  and 
minerals. — ^The  enactments  and  regulations 
relating  to  Crown  lands  reserved  for  sale  or 
homesteads  have  no  application  to  lands  granted 
by  way  of  subsidies  for  public  works.  Held, 
therefore,  that  patents  issued  for  land  to  be 
granted  to  a  railway  company  by  way  of  bounty 
or  subsidy,  under  a  special  Act  and  Order  in 
Council  which  contained  no  reference  to  mines 
and  minerals,  were  not  subject  to  the  Regulations 
of  1889  made  under  the  Dominion  Lands  Act 
1886,  and  should  be  free  from  any  reservation 
of  mines  or  minerals,  except  gold  and  silver. 
(Calgary  and  Edmonton  Bailway  Company  v. 
TbiB  ]Kiiig.    Priv.  Co.) 301 

Canada,  law  of — Transfer  of  lands  from  Dominion 
to  province — Profits  of  lands — Period  of  enjoy- 
ment.—The  Canadian  Act  48  &  49  Vict.  c.  60, 
s.  1,  which  was  re-enacted  as  sect  4  of  the 
Bevised  Statutes  of  Canada,  c.  47,  provides  that 
certain  Crown  lands  in  Uie  Province  of  M. 
"sliall  be  transferred  to  the  province,  and  enure 
wholly  to  its  benefit  and  uses."  Held,  that  the 
IHK>vinoe  was  entitled  to  the  profits  of  the  lands 
transferred  only  from  the  date  of  the  actual 
transfer,  and  not  from  the  date  of  the  statute. 
(Attorney-General  of  the  Province  of  Manitoba 
V.  Attorney-General  of  the  Dominion  of  CaiUkda. 
Priv.  Co.) SOO 

Newfoundland,  law  of— Whaling  industry — ^Licence 
— ^Receipt  for  licence  fee. — By  the  Newfoundland 
Statute  2  Edw.  7,  c.  11,  entitled  An  Act  to 
Regulate  the  Whaling  Industry,  no  person  may 
enm^e  in  the  whaling  industry  without  a  licence, 
whloh  licence  must  define  the  area  to  which  it  is 
to  apply.  Applications  for  licences  must  specify 
the  area  for  which  they  are  applied  for.  The 
appellants,  who  had  carried  on  the  industry 
before  the  passing  of  the  Act,  applied  for  a 
licence  undep  the  Act,  and  paid  the  fee  imposed 
by  the  Act,  and  received  a  receipt  from  the 
Government.  The  Government  afterwards  issued 
a  licence  for  an  area  less  than  that  defined  in  the 
appellants'  application.  Held,  that  the  appellants 
could  not  insist  on  a  grant  of  a  licence  for  tbe 
larger  area.    (Newfoundland  Steam  Whaling  Com« 

r  pany  «.  Government  of  Newfoundland.    Priv.  Co.).  153 

New  South  Wales,  law  of — Compensation — Costs 
of  arbitnttion  and  action. — ^The  respondents  had 
become  liable  to  pay  to  the  appellants  compensa- 
tion for  preventing  them  from  working  minerals 
belonging  to  them,  and  tendered  a  sum  which 
the  appellants  refused  to  accept.  The  matter 
was  referred  to  arbitration  under  the  Public 
Works  Act  1900  of  the  colony,  snd  the  arbitrar 
tors  awarded  a  sum  smaller  than  the  appellants 
claimed,  but  considerably  larger  than  the  sum 
which  the  respondents  had  tendered.  The 
respondents,  being  dissatisfied  with  the  award, 
gave  notice  that  they  desired  to  have  the  com- 
pensation settled  by  a  jury.  The  jury  awarded 
a  somewhat  smaller  sum  than  the  arbitrators 
had  awarded,  but  considerably  more  than  the 
respondents  had  originally  tendered.  Held,  that 
under  sect.  116  (2)  (6)  of  the  Public  Works  Act 
1900  the  appellants  were  liable  for  the  costs  of 
the  action  and  also  of  the  arbitration  and  award, 
^aoific  Co-operative  Steam  Coal  Company  v. 
Railwqr  Commissioners  of  New  South  Wales. 
PriT.  Co.) 640 

New  Zealand,  law  of — "Adjacent"  borough, — By 
the  Municipal  Corporations  Act  1900  of  New 
Zealand,  s.  219,  where  the  council  of  a  borough 
desires  to  construct  a  public  work  which  "  will  m 
its  ojMnion  be  of  advantage  and  benefit  to  the 
whole  or  any  oonsiderable  portion  of  the 
inhabituits_  of  an  adjacent  borough  or  county  or 
other  district,"  it  may  obtain  an  order  that  a 
portion  of  the  cost  of  construction  shall  be  paid 


by  snch  other  local  authority.  Held,  that  in 
order  to  come  within  the  section  such 
"adjacent" 'borough  or  district  need  not  be 
actually  contiguous  to  the  borough  constructing 
the  work.  (City  of  Wellington  v.  Borough  of 
Lower  Hutt.    Priv.  Co.)     6S9 

New  Zealand,  law  of — Claims  for  compensation — 
Method  of  determining. — The  effect  of  sect.  233 
of  the  Mining  Act  of  1898  is  that  every  claim  for 
compensation  in  respect  of  a  proclamation  made 
under  sect.  100  of  the  Act  must,  if  not  settled 
by  agreement,  be  determined  by  a  judge  or 
magistrate,  and  cannot  be  treated  as  undisputed 
under  sect.  44  of  the  Public  Works  Act  1894, 
wliich  is  incorporated  in  the  Mining  Act,  even  if 
no  notice  disputing  it  is  served.  (Heslop  «. 
Minister  of  Mines  for  New  Zealand.    Priv.  Co.)...  644 

Ontario,  law  of — Real  estate — Electric  cars — 
Liability  to  assessment  —  Court  of  revision — 
Jurisdiction — Set  judicata. — Cars  running  upon  A 
system  of  electric  tramways  are  not  Uable  to  be 
taxed  as  "real  estate"  or  as  "fixtures,"  under 
the  Assessment  Act  of  Ontario.  The  jurisdiction 
of  the  "Court  of  revision"  under  the  Assess- 
ment Act  is  confined  to  the  question  of  the 
amount  of  the  assessment,  and  does  not  extend 
to  the  question  whether  the  property  is  by  law 
assessable  at  all.  Therefore  where  the  assess- 
ment is  ab  initio  a  nullity  they  have  no  power 
to  confirm  it  or  give  it  validity.  (Toronto  Rail- 
way Company  v.  Corporation  of  Toronto.  Priv. 
Co.)      ......    6U 

Transvaal,  law  of— Practice— Right  of  appeal— 
Patent---Cancellation. — The  Supreme  Court  of 
the  Transvaal  has  no  jurisdiction  to  entertain  an 
appeal  from  a  decision  of  the  High  Court  of  the 
O^ansvaal  Republic  pronounced  before  the 
annexation  of  that  colony.  Where  the  High 
Court  has  pronounced  a  patent  to  be  invalid,  it 
can  proceed  to  order  it  to  be  cancelled,  though 
the  Attorney-General  is  not  a  party  to  the  action. 
(African  Gold  Recovery  Company  v.  Hay.  Priv. 
Co.)     214 

COMPANY. 

Advance  prospectus — Omission  to  state  material 
contracts — ^Authority  of  promoter  to  issue — 
Liability  of  directors  to  shareholder  applying  for 
shares — Ratification  of  tort. — A  prospectus  which 

•  has  been  the  subject  of  disctission  and  revision 
as  a  confidential  document  at  previous  meetings 
of  directors  of  a  company  does  not  become  the 
prospectus  of  a  company  by  being  submitted  to 
a  meeting  of  directors  and  j)rovisionally 
approved.  The  directors  by  passing  such  a 
resolution  give  no  authority  to  a  promoter  or 
anyone  else  to  issue  such  prospectus  to  the  public 
or  any  section  of  it.  The  directors  accordingly 
are  not  liable  for  "knowingly  issuing"  a  pros- 
pectus sent  out  without  their  knowledge  and 
containing  "  untrue  statements "  under  the 
Companies  Act  1867  and  the  Directors'  Liability 
Act  1890  to  a  person  applying  for  shares  in  the 
company  on  the  faith  of  it.  Nor  do  they  become 
liable  in  an  action  grounded  on  those  statutes 
by  subsequently  accepting  applications  for  shares 
with  a  knowledge  of  the  facts  under  which  snoh 
advance  prospectus  was  issued,  for  there  is  no 
authority  which  renders  a  tortfeasor  liable  as 
accessory  after  the  fact  to  a  tort.  The  words 
"  knowingly  issuing  "  in  sect.  38  of  the  Companies 
Aet  1867  point  to  something  done  by  ilie 
authority  of  the  person  whom  it  is  sought  to 
render  liable  under  that  section  previous  to  the 
issue  of  the  prospectus  or  notice  inviting  appUesi- 
tions.    (Hoole  v.  Speak.)     188 

Articles  of  association  —  Form  of  proxy  .— 
Validity. — The  articles  of  Msociation  of  a 
limited  oon^wny  provided  that  "every  instru- 
ment appointing  a  proxy  may  be  in  the  follow- 
ing form,  or  as  nearly  therein  as  may  be,"  and, 
further,  "No  penon  shall  be  appointed  to  aot 
as  a  proxy  who  is  not  a  shareholder  in  Uie 
oompany."  Another  article  referred  to  "the 
penon  named  in  such  instrument."     A  share- 
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holder  ezeetited  a  power  of  attorn^  to  act 
generally  for  the,  shareholder  in  all  matter* 
oooneeted  with  the  company.  The  document 
t^pointed  certain  persons  by  name,  and  pro- 
ceeded "in  the  absence  from  B.  of  all  the  said 
peraons,  then  the  perBone  or  person  for  the  time 
managing  the  said  business  jointly  and  each  of 
them  severally  to  be  my  attorneys  or  attorney." 
The  proxy  waa  need  at  a  meeting  by  the  manag- 
ing director  for  the  time  being,  who  waa  not  one 
of  the  persons  exprealy  named  in  the  power  of 
attorney,  and  waa  not  a  shaieholder  in  the 
company  at  the  time  when  it  waa  executed,  but 
waa  a  diareholder  at  the  time  when  he  used  the 
proxy.  Held,  that  the  articles  had  been  snffi-  - 
cieo^y  complied  with,  and  that  the  proxy  was 
▼alid.  ffiombay  and  Burmah  Trading  Corpora- 
tion e.  ShroS.    Friv.  Co.)      812 

Call  unpaid— Foxfeitare  of  shares — Subsequent  part 
payment  of  money  called — Sale  of  shares — 
— Amount  of  call  which  purchaser  is  liable  to 
pay. — ■'Where  shares  in  a  company  registered 
under  the  Companies  Acts  1862  to  1890,  which 
have  been  forfeited  for  nonpayment  of  a  call, 
ate  sold,  and  a  certificate  of  proprietorship  is 
delivered  to  the  purchaser  under  art.  22  of  table 
A  of  the  Companies  Act  1862  (26  &  26  Vict.  c.  89)  , 
staiang  that  he  is  to  be  deemed  to  be  the  holder 
of  the  shares  discharged  from  all  oalls  due  prior 
to  the  date  of  the  certificate,  and  the  company 
subsequently  recdves  certain  payments  from  the 
original  holder  in  satisfaction  of  his  liability:  Held, 
that  the  purchaser  is  entitled  to  the  benefit  of  such  ' 
payments  as  are  made  by  the  forfeited  member 
towards  the  satisfaction  -ffro  tanto  of  the  amount 
unpaid  at  the  time  of  his  purchase.  {Be  Bandt 
Gold  Mining  Company  Limited.)    174 

Debeiiture — Borrowing  powers — VUra  vire» — ^Fnnda 
used  for  unauthorised  purposes — Duty  of  lender     - 
to   inquire — Knowledge   by   director   of  lending 

company — Imputed   notice ^Wliere    a   company 

haa  a  power  to  borrow  money  generally  for  the 
pio^su  of  the  compai^  a  lender  is  not  bound 
to  inquire  as  to  uie  purpose  to  which  the 
borrowing  company  is  about  to  apply  the  money  ; 
and  if  the  money  is  applied  for  unauthorised 
purposes  the  vali^ty  of  the  loan  is  not  affected, 
in  the  absence  of  loiowledge  on  the  part  of  the 
lender,  by  the  fact  that  it  waa  intended  that 
the  money  should  be  mis^plied.  A  company 
lent  another  company  a  sum  of  money  secured 
1^  a  debenture  of  the  borrowing  company, 
tile  lending  company  was  induced  to  lend  the 
money  bjy_K.,  one  of  its  directors,  who  waa 
inter^ted  in  the  borrowing  company  and  in  his 
pcivate  capacity  had  acquired  the  knowledge 
that  the  directois  of  the  borrowing  company 
intended  to  use  the  money  borrowed  for  purposes 
outside  the  purposes  authorised  by  their  memo- 
randum and  articles  of  association,  which,  how- 
ever, gave  the  company  a  general  power  of 
borrowing  for  the  purposes  of  its  business.  K. 
was  the  only  director  of  the  lending  company 
who  knew  how  the  money  was  to  be  applied. 
Held,  that  the  knowledge  of  K.  ought  not  to  be 
imputed  to  the  lending  company,  as  there  was 
no  legal  duty  on  the  director  to  impart  Iiis 
knowledge,  nor  any  duty  on  the  lending  compemy 
to  have  acquired  the  knowledge,  and  the  deben- 
ture was  a  valid  security.  {JRe  David  Payne  and 
Co.  Limited;  Young  v.  David  Payne  and  Co. 
Limited.    Ot.  of  App.) 777 

Debenture — Creation  and  issue  of,  secured  upon 
joint  proper^  of  three  several  oompanies — ^Money 
twrrowed  paid  into  joint  banking  account — ^Fund 
applied  to  financing  the  three  companies — 
Vuidity  of  debentures. — ^The  directors  of  three 
several  companies,  each  managed  by  the  same 
officers,  resolved  to  create  and  issue  twenty-five 
lint  mortgage  securities  of  10002.  each,  which 
recpectivdy  charged  with  tiie  principal  and 
interest  payable  the  several  undertakings  of  the 
companies,  and  all  their  present  and  future 
properties  and  assets.  The  money  raised  by  the 
issoe  of  the  debentures  waa  paid  into  a  joint 
banking  account,  and  each  company  was  financed 


PAGB 
thereout.  Hild,  that  the  debentures  were  a 
valid  security  by  each  of  the  three  conmaiiies 
upon  its  own, assets  to  the  extent  to  which  such 
oompany  had  received  its  proportion  of  the  moneys 
borrowed,,  and  had  applied  the  same  to  its  own 
purposes.  (Se  Johnston  Foreign!  Patents  Com- 
pany Limited;  He  Johnston  Die  Press  Company 
Limited;  Mi  Johnstonia  Engraving  Company  - 
Limited;  J.  P.  Trust  Limited  v.  The  Compaoiea. 

a.  of  App.)    ...    ...    ...    ...  U4 

DebentUre-^Defect  in  title  of  holder— Transfer  to 
bond  fide  holder  for  value  without  notice. — ^A 
company  itsaed  to  B.  debentures  which  con- 
tained A  covenant  to  pay  the  moneys  therel^' 
secured  in  .  accordance  with  the  conditiooa 
indorsed  thereon  to  B.  "or  other  the  registered 
holder  for  the,  time  being."  The  principal  moneys 
secured  became  immediately  payable  in  the  event 
of  a  resolution  to  wind-up  the  company  being 
passed.  After  a  resolution  for  winding-up  the 
company  had  been  pasKd,  B.  transferred  the 
debentures  for  val<ie  to  C.,  who  took  without 
notice  of  any  defect  in  B.'s  title.  Notice  of  the 
,  transfer  vras  given  to  the  liquidator,  but  no 
demand  for  registration  of  the  transfer  was 
made.  On  a  claim  by  C  in  the  winding-up  of 
the  company  that  he  was  entitled  to  the  benefit 
of  the  debentures,  the  court  found  that  B.  had 
given  no  consideration  for  them,  but  had 
obtained  them  from  the  company  by  misrepre- 
sentation. Held,  that  the  company  were  entitled 
to  say  that  B.  was  the  registered  holder.  Held, 
also,  that  the  rights  of  &e  oompany  against  B. 
were  not  aSeeted  by  the  transfer  to  C,  and  that 
C.  was  not  entitled  to  the  benefit  of  the 
debentures.      {Be  Palmer's  Decoration  and  Fur- 

nisbing  Company.) 772 

Debenture — Floating    secority-^Bixeeotioa    against    ' 
company  under  writ  of  fi.  fa. — ^Arrangement  wiUt 
assent  of  erediter.to  pay  certain  sum  to  avoid 
sale— Honey  remaining  in  hands  of  sheriff — ^Title 
to   money   as   between   execution   creditor   and 
receiver  tor  debenture-hoIders.-^A  creditor  of  a 
limited  oompany  whidi  had  issued   debentures 
giving   a'  floating    security   upon   its    property, 
obtained  judgment  against  the  company,  and  the 
sherifi   under   a  wnt  ot   fi.   fa.    enteared   into 
possession    of    the    company's    goods.     By    an 
arrangement    made,    with    the    assent    of    the 
execution  creditor,  between  the  sheriff  and  the 
company,  who  were  anxious  to  avoid  a  sale  of 
their  stock-in-trade,  and  to  continue  to  carry  on 
their  busindn,  the  sheriff  agreed  not  to  self  tho 
oompan^B  goods  in  consideration  of  his  receiving 
a   certam   daily   sum   from  the    takings  of   the 
company.    This  sum  had  been  received  by  the 
sheriff    nndeiT    the    arrangement,    and    it    still 
remained    in    the    sheriff's    hands,    none    of    it 
having  been  paid  over  to  the  execution  creditor. 
Meantime,    in    a    debenture-holder's    action    a 
receiver  had  been  appointed  on  behalf  of  the 
debenture-holders,   and  the  receiver   claimed  on 
behalf  of  the  debenture-holders  the  balance  of 
the  money  in  the  sheriff's  hands  (less  the  sheriff's 
charges)  which  had  not  been  paid  over  to  the 
execution    creditor.     Held,    that    the    payments 
made  to  the.  sheriff  under  the  arrangement  were 
in  substance  payments  on  account  of  and  in  part 
payment  of  the  debt  owing  to   the   execution 
creditor,  made  by  the  company  whilst  they  were 
still  carrying  on  thair  busmess,  and  that  there- 
fore the  execution  creditor  was  entitled  to  retain 
the    money    as    against    the    recuver    for    the 
debentujre-nolders.    (Bobinson  v.  Burnell's  Vienna 
Steam  Bakery  Limited;  Stilaman,  claimant.)   ...  S76 
Debenture  trust  deed — ^Deficient  security — ^Payment 
of  interest  and  principal — Default — Bealisation  of 
securities — Appropriation  by  payees  to  principal 
and    interest — Income    tax. — ^The    trustees    of    a 
debenture  trust  deed  were  thereby  directed,  in 
case    of    default   by   the   trust    company    which 
created   it,    to   pay   the    principal    moneys    and 
interest    for   which    the    trust    company    should 
become  liable  under  its  debentures,  to  realise  the 
securities,   and   apply  the  proceeds  in  the  first 
place  in  or  towards  payment  of  all  arrears  of 
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interMt  on  the  debentures,  and,  seoondly,  in  or 
towards  payment  of  principal.  The  tiust  com- 
pany havins  made  default,  a  debenture-holders' 
action  was  brought,  and  an  order  was  made  in 
that  action  for  uie  trusts  of  the  debenture  deed 
to  be  carried  into  execution.  The  securities  were 
gradually  realised.  Under  numerous  orders  made 
in  the  action  certain  sums  were  paid  to  the 
debenture-holders  on  account  both  of  interest, 
.after  deducting  income  tax,  and  of  principal  and 
interest  generally.    The  realisation  having  been 

Citically  completed,  the  trustees  had  in  their 
ds  a  sum  of  money  out  of  which  it  was  pro- 
posed to  pay  a  final  dividend  to  the  debenture- 
holders.  Held,  that  all  payments  hitherto  made 
by  the  trustees  on  account  generally  might  be 
attributed  as  payments  on  account  of  prindpal; 
and  that  no  income  tat  would  therefore  be  pay- 
able.    (Smith    V.    Law    Guarantee    and    Irust 

Society  Limited.    Ct.  of  App.) MS 

Xloating  charge — Unregistered  charge. — A  com- 
pany registered  under  the  Companies  Acts 
assigned  the  book  and  other  debt*  then  owing  to 
it,  and  also  all  future  book  and  other  debts,  by 
way  of  mortgage  to  secure  an  overdraft.  It  was 
not  intended  to  prevent  the  company  from  con- 
tinuing to  trade  and  collect  outstanding  debts. 
Held,  that  the  charge .  created  by  the  mort- 
gage deed  was  a  "  floating  charge "  within 
sect.  14  (1)  (d)  of  the  Companies  Act  1900,  and, 
not  being  registered  as  required  by  the  Act, 
was  void  as  against  creditors.  (IlUngworth  v. 
Houldsworth  and  another.    H.  of  L.) 602 

<la3  company — Maximum  rate  of  dividends  fixed 
by  statute — Income  tax  paid  by  company  before 
calculating  dividend  —  Payment  of  maximum 
■dividend  free  of  income  tax.— The  special  Act  of 
a  gas  company  provided  that  the  profits  of  the 
company  to  be  divided  among  the  shareholders 
shotud  not  exceed  10  per  cent,  on  the  share 
capital.  Tlie  company  paid  the  income  tax  on 
its  profits  before  calculating  the  dividend.  Held, 
that  in  calculating  the  maximum  rate  of  divi- 
dend, income  tax  tJiereon  must  be  included ;  and 
the  company  was  not  entitled  to  pay  dividends 
at  tiie  maximum  mte  free  of  income  tax. 
(Attomey-Oeneral  «.  Asbton  Oas  Company.    Ct. 

of   App.)     673 

Cssue  of  debentures  by  company — Fiirchase  by  com- 
pany as  transferee---Company  entered  on  register 
as  owner— Subsequent  sale  by  comi>any  as  trans- 
feror.— ^A  limited   company  authorised  to  issue 
debmtures    issued    them,    and    then   purchased 
certain  of  them  on  the  market.    The  transfers, 
which  were  in  the  usual  common  form,  named 
-the   company  as  transferee,    and  the   company 
entered    its  own   name   on   the   register   as   the 
holder.    The   debentures  were   also   stamped  on 
the  back  with  a  note  of  transfer.    Subsequently 
th6    company    transferred    these    debentures   to 
various  people  for  value,    ^e  transfers  were  in 
•common    form,    the    company   being   named    as 
transferor,     and     the     debentures     were     again 
stamped  with  a  note  of  transfer.    The  company 
then  entered  the  transferees  on  the  register  as 
■the  holders.    Held,  that  the  transfers  from  the 
'Company  to  the  transferees  had  no  effect,   and 
'that  the  debentures  were  not  entitled   to  rank 
pari  pauu  with  other  debentures  of  the  same 
issue.    (Re  George  Boutledge  and  Sons  Limited; 
Hummel  v.  George  Boutledge  and  Sons  Limited.)  288 
Tssue  of  shares  at  a  discount — ^Debentures  issued 
at  a  discount — Bight  to  exchange  at  any  time 
-for  fully-paid  shares  to  full  nominal  amount  of 
debenture. — ^A  company  proposed  to  issue  deben- 
tures of  1002.  each  at  80{.,  payable  at  a  future 
date,  any  registered  holder  to  have  the  right  at 
any  time  before  that  date  to  direct  the  company 
to  iasue  to  him  in  exchange  for  and  in  satisfaction 
of  the  debentures  fully-paid  shares  in  the  com- 
pany at  the  rato  of  one  fully-paid  share  of  II.  for 
every  IZ.  of  the  nominal  amonnt  of  the  deben- 
ture, and  it  was  provided  that,  on  the  debehture- 
bolder    giving    the    company    such    direction    in 
writing,  the  principal  moneys  should  immediately 


become  payable.  Held,  that  there  was  a  possi- 
bility of  the  scheme  being  so  used  as  to  result 
in  shares  being  issued  at  a  discount,  and  that  an 
injunction  must  be  granted  restxsining  the  com- 
pany and  the  directors  from  oanying  into  effect 
the  proposed  scheme.  (Hoaeley  v.  Koffyfontoin 
Mines  Limited.    Ct.  of  App.) 266 

Prospectus  —  Application  for  shares  —  Irregular 
allotment — Beturn  of  application  money--Can- 
cellation  of  allotment. — A  oompany  issued  a 
proapeetus  which  liated  that  iha  minitniim 
number  of  shares  upon  which  allotment 
would  be  made  was  40,000.  As  soon  aa 
the  subscriptions  amounted  to  40,003  the 
directors  allotted  the  shares  to  the  ai^Ucanta. 
It  afterwards  transpired  that  aome  of  the 
applications  were  not  effective,  and  that  the 
minimum  subscription  had  not  been  reached. 
The  company  proposed  to  give  to  each  allottee 
the  option  to  nave  the  allotment  cancelled  and 
the  application  money  letumed.  Held,  upon  a 
motion  by  one  of  the  applicants  for  an  injunc- 
tion to  restrain  the  oompany  from  giving  this 
option,  that  the  company  were  not  acting 
ultra  viret,  and  the  motion  failed.  (Finance  and 
bsue  Limited  v.  Canadian  Produce  Corporation 
Limited.)    68S 

Pron>ectu»— Misrepresentation— Untrue    statements 
— Omission     of     contracts — "  Waiver     clause  " — 
"  Knowingly  issue  " — Liability  of  directors. — Upon 
the    faith    of    the    statements    contained    in    a 
prospectus  issued  by  the  defendants  and  their 
oo-directors,  the  plaintiffs  became  shareholders  in 
a   company.    The    prospectus    contained    certain 
untrue  statements,   and  also  omitted  to  specify 
the  dates  and  names  of  the  parties  to  a  certain 
contract  of   the  27th  Oct.   1898  that  had  been 
entered  into  by  or  on  behalf  of  the  company. 
The    prospectus    contained    a    "waiver    clause" 
referring  m  general  terms  to  "other  similar  con- 
tracts" which  "might  technically  be  held  to  fall 
within  sect.  88  of  the  Companies  Act  1867,"  but 
there  was  no  express  reference  to  the  contract  of 
the  27th  Oct.  1888.    Held,  that  that  contract  was 
material  and  should  have  been  stated  in  the 
prospectus;    that    the    waiver    clause    was    a 
"tricky"  one,   and   did  not   protect  the   defen- 
dants ;  and  that  there  was  enough  primd  facie 
evidence  of  damage  to  justify  an  mquiiy  relating 
thereto.    One  of  the  def enduits  pleaded  q>ecially 
that  at  the  date  of  the  issue  of  the  prospectus 
he  had  forgotten  the  existence  of  the  contract  of 
the  27th  Oct.  1898,  and  did  not  therefore  know- 
ingly issue  the  prospectus  with  the  omission  of  it. 
Held,  on  the  evidence,  that  the  defendant  knew 
that    there    were    contracts    which    might    be 
material,    but   made   no    inquiry,    and   left    the 
matter  to  the  company's  solicitor,  and  was  there- 
fore liable;   and   that,   if   a  director  has  know- 
ledge of   the  existence  of  contracts  which  may 
fall   within   sect.   38,   it   is  his   duty  to   inquire 
what  those   contracts  really   are.    (De   la  Cour 
e.    Clinton;   Trechmann   v.    Calthorpe;    Tait   v- 

MacLeay.    Ct.  of  App.)     474 

Prospectus — Omission  to  disclose  contract — ^LiabQity 
of  directors. — The  fact  that  the  board  of  direc- 
tors of  a  newly-incorporated  company  acted  in 
good  faith  and  upon  legal  advice  in  omitting 
from  the  prospectus  of  we  company  any  refer- 
ence to  a  contract  which  ought  to  have  been 
mentioned  is  no  defence  to  an  action  by  a  share- 
holder, who  took  shares  in  the  company  on  the 
faith  of  the  prospectus,  for  any  damages  whidi 
he  can  prove  that  he  has  sustained.    (Shepheard 

and  another  v.  Broome.    H.  of  L.) 178 

Beconstruction — Memorandum  of  association — Sale 
of  property  of  oompany  for  shares  to  be  dis- 
tributed among  members — Sale  to  new  company 
for  shares  partly  paid  up — Power  to  fix  time 
limit  for  acceptance — Power  to  forfeit  shares  not 
accepted — Ultra  viret. — A  oompany  was  formed 
in  1898  for  the  purpose  of  working  a  mine.  In 
Jul^  1903,  being  in  financial  difficulties  and 
desiring  to  raise  more  capital,  it  entered  into  an 
agreement  with  a  new  company  for  the  sale  of 
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-«U  property  and  nnderiaking  to  that  company 
in  connderation  of  partly-paid  shares  therein, 
which  (hares  were  to  be  distributed  among  the 
members  of  the  old  company.  Shares  not 
.accepted  within  a  certain  time  were  to  be  deemed 
lo  have  been  refused,  and  were  to  be  sold  and 
the  proceeds  applied  in  paying  debts  and 
'Ctpenses  of  the  old  company  in  relief  of  a 
liability  for  those  undertaken  by  the  new  com- 
jMtny  as  part  of  the  agreement.  The  agreement 
was  earned  out  by  special  resolutions  of  the 
old  company,  which  went  into  voluntary  liquida- 
tion. The  transaction  was  not  carried  out  under 
sect.  161  of  the  Companies  Act  1862,  and  the 
authority  relied  on  was  a  provision  in  the 
memorandum  of  association  of  the  old  company 
whereby  among  its  objects  was  the  sale  of  ita 
pibperty  for  snares  of  another  company  with 
power  to  distribute  the  same  in  tpecie.  A  share- 
Itdlder  in  the  old  company  did  not  accept  the 
shares  offered  him,  and  they  were  sold.  He 
brought  an  action  against  both  companies  and 
4be  liquidator  to  obtain  a  declaration  that  the 
agreement  was  lUtra  viret  and  void,  and  moved 
far  an  injunction  restraining  the  old  company 
and  the  liquidator  from  partmg  with  the  assets 
of  the  company  without  setting  apart  a  sufficient 
sran  to  answer  what  might  be  found  due  to  him. 
TMd,  that  the  agreement  was  ultra  virt»  as  not 
being  a  sale  justified  by  the  provision  of  the 
memorandum,  and  as  being  m  substance  an 
attempt  to  force  the  shareholders  to  provide 
more  capital  on  pain  of  forfeiting  their  shares. 
(Manners  v.  St.  David's  Gold  and  Copper  Mines 
Limited.    Ct.  of  App.) 277 

Bednction  of  capital — Confirmation  by  court — 
Seduction  of  assets  representing  share  capital 
and  reserve  fund — Reserve  fund  employed  in 
business  of  company  and  not  separately  invested 
— Betention  of  small  portion  of  reserve  fund. — 
The  court  has  jurisdiction  to  sanction  a  scheme 
for  the  reduction  of  the  capital  of  a  company, 
part  of  which  has  been  lost  or  is  unrepresented 
fay  available  assets,  whereby  it  is  proposed  to 
treat  the  loss  as  apportioned  rateably  between 
the  reserve  and  the  capital  account  properly  so 
called — i.e.,  the  share  capital — and  the  fact  that 
too  large  a  proportion  of  the  loss  has  been  attri- 
buted to  the  reserve  and  too  small  a  proportion 
to  the  share  capital  does  not  deprive  the  com- 
pany of  its  right  to  such  sanction.  {Be  Hoare 
and  Co.  Limited  and  Beduced.    Ct.  of  App.)  ...  116 

WlNDISO-UP. 

Creditor  resident  abroad — Security  for  costs. — ^In 
the  voluntary  winding-up  of  a  company  a  creditor 
resident  abroad  applied  by  originating  summons 
that  it  might  be  declared  that  he  was  entitled 
to  prove  in  the  winding-up.  The  liquidator,  on 
the  ^und  of  his  being  out  of  the  jurisdiction, 
applied  that  he  mi^ht  be  ordered  to  give  security 
for_  costs.  The  registrar  refused  to  direct  the 
giving  of  security,  and  an  application  was  made 
to  discharge  this  order.  Held,  that  the  ordinary 
practice  of   the   High   Court  with  reference   to 

.  aecnrity  by  plaintiffs  and  actors  living  abroad 
appeared  to  apply,  and  that  the  creditor  must 
pay  261.  as  security  for  costs.  (Be  Pretoria 
Fietersburg  Bailway  Company.)     285 

Liquidator  —  Invalid  resolution  for  voluntary 
winding-up— Appointment  of  liquidator  under — 
Bight  of  liquidator  to  remuneration. — A 
liquidator  of  a  company  was  appointed  under  a 
resolution  passed  at  a  meeting  of  the  company 
for  voluntary  winding-up,  and  he  accepted  the 
appointment  and  acted  as  liquidator  in  the  volun- 
tary winding-up.  The  resolution  and  proceedings 
were  subsequently  set  aside  by  a  judge  of  the 
High  Court  as  invalid  ab  initio,  and  an  order 
was  made  for  the  compulsory  winding-up  of  the 
company  under  the  order  of  the  court.  The 
liquidator  sent  in  a  claim  in  respect  of  services 
performed  by  him  as  liquidator  before  his 
appointment  was  set  aside.  A  County  Court 
judge  having  rejected  this  claim  in  toto:  Held, 
d 


PAOI 

that  the  liquidator  could  not,  either  under 
sect.  67  of  the  Companies  Act  1862,  or  at 
common  law  as  upon  a  quantum  meruit,  recover 
for  services  rendered  or  work  done  by  him  as 
liquidator  under  his  invalid  appointment;  but 
that,  in  so  far  as  the  liquidatoir's  work  and 
labour  had  been  beneficial  to  the  company,  and 
had  been  accepted  by  the  company  for  business 
purposes  of  the  company  unconnected  with  the 
liquidation,  or  had  been  utilised  with  full  know- 
ledge of  the  facts  by  the  official  receiver  and 
liquidator  in  the  compulsory  winding-up,  the 
liquidator  was  entitled  to  claim  remuneratioo  on 
the  basis  of  a  quantum  meruit.  {Be  Allison, 
Johnson,  and  Foster  Limited;  Bx  parte  Burkin- 

ahaw.) 66 

*  Winding-up  for  the  purpose  of  reconstruction  or 
amalgamation  " — ^Beconstruction  or  amalgama- 
tion— Meaning  of  words. — ^Neither  of  the  words 
"reconstruction"  nor  "amalgamation"  has  any 
definite  legal  meaning:  each  is  a  commercial 
term,  and  even  as  such  bears  no  exact  definite 
meaning;  and  in  every  case  the  question  is 
whether  the  transaction,  regarded  as  a  whole,  ia 
one  which,  notwithatanding  the  absence  of  any 
formal  reference  to  the  words,  is  nevertheless,  as 
a  matter  of  substance  and  fact  and  in  the 
meaning  of  commercial  men,  comprehended  in 
the  term  "reconstruction"  or  "amalgamation." 
"  Reconstruction "  involves  the  carrymg  on  of 
substantially  the  same  business  by  substantially 
the  same  persons;  but  it  does  not  necessarily 
involve  that  "  all "  the  assets  or  the  liabilities 
shall  pass  over  to  the  new  or  resuscitated  com- 
pany, or  that  "all"  the  old  shareholders  shall 
be  ^arefaolders  therein.  "  Amalgamation "  in- 
volves the  blending  of  two  concerns  into  one: 
"  substantially "  the  whole  of  the  two  under- 
takings must  pass,  and  "substantially"  all  the 
corporators  must  be  parties;  and  it  may  take 
place  by  the  transfer  of  two  undertakings  to  a 
new  corporation,  or  by  the  continuance  of  both 
undertakings  on  the  terms  that  the  shareholders 
of  one  shall  become  shareholders  of  the  other. 
(Re  South  African  Supply  and  Cold  Storage 
Company  Limited;  Wild  r.  The  Company.) 447 

CONFLICT  OF  LAW. 
(See  Bakx.) 


CONTRACT. 

Breach — Penalty  or  liquidated  damages — Waiver. 
— The  appellants,  a  firm  of  shipbuilders,  con- 
tracted to  build  four  ships  of  war  for  a  foreign 
Government,  at  an  agreed  price  payable  in 
inatahnents,  to  be  delivered  at  fixed  time*.  The 
contracts  provided  that  "the  penalty  for  lato 
delivery  ahalli  be  at  the  rate  of  6002.  s  week  for 
each  vessel."  The  vessels  were  not  delivered 
till  long  after  the  agreed  dates  of  delivery,  and 
the  purchasera  brought  an  action  claiming  600{. 
a  week  for  each  vessel.  Held,  that  these  sum* 
were  to  be  regarded  as  liquidated  damage*, 
and  not  a«  a  penalty,  and  that  the  [daintiffs 
were  entitled  to  recover  the  fuU  amount,  irre- 
spective of  such  damage  as  they  could  prove  that 
they  had  sustained  by  the  delay  in  delivery. 
Held,  further,  that  acceptance  after  the  date 
fixed  for  delivery  and  payment  in  full  of  the 
last  instalment  of  the  agreed  price  did  not 
operate  as  a  waiver  of  the  penalty  clauses  in 
the  contracts.  (Clyde  Engineering  and  Ship- 
building Company  v.  Castaneda  and  others.  H. 
of  L.) ( 

Construction — Supervening  impossibility — ^Failure  of 
crop. — The  defendants,  who  were  market 
gardeners,  entered  into  a  contract  to  supply  the 
plaintiffs  with  a  quantity  of  gherkins.  In  reply 
to  the  plaintiffs  the  defendants  wrote:  "We 
could  offer  you  in  green  probably  about  fifty 
hogsheads,  and  say  160  hotrsheads  large  at  the 
same  price  as  last  year."  The  defendants  subse- 
quently wrote:  "We  accept  your  offer  .  .  . 
for   fifty  hogsheads  crooked   green   at   30s.   per 
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hogshead;  150  hogsheads  large  green  at  21s.  per 
hogshead ;  150  to  200  hogsheads  second  flower  at 
27s.  as  required ;  terms  aa  usual."  Owing  to  the 
weather,  and  through  no  fault  or  negligence  of 
the  defendemts,  the  crop  of  gherkins  was  a 
failure.  An  action  having  been  brought  for 
damages  for  breach  of  contract:  Held,  that  the 
contract  was  for  a  specific  quantity  of  a  par- 
ticular kind  of  goods,  and  did  not  refer  to 
gherkins'  only  grown  on  the  defendants'  land, 
and  that  the  defendants  were  liable  for  the 
failnre  to  deliver.  (Hayward  Brothers  Limited 
V.   James   Daniel   anid   Son.)     S19 

Part  performance — Be.«ntry — Qmintum  meruit. — ^A 
party  to  a  contract  for  the  execution  of  works 
cannot  justify  the  exercise  of  a  power  of  re-entry 
and  snzure  of  the  works  in  progress  when  the 
alleged  delay  or  default  of  the  contractor  has 
been  brought  about  by  the  act  or  default  of  the 
party  himself,  or  his  agent.  The  appellants  were 
carryine  out  a  contract  to  execute  works  for  a 
borough  council,  and  employed  the  respondent 
as  a  sub-contractor.  The  council  wrongfnlly 
entered  upon  the  works  and  took  possession  of 
them,  and  prevented  the  respondent  from  com- 

gleting  his  contract.  Held,  that  the  appellants, 
J  arranging  that  the  respondent  should  deal 
directly  with  the  engineer  to  the  borough  council, 
had  made  the  council  their  agents,  and  that  the 
respondent  could  sue  them  on  a  quaiatim  meruit 
for  work  and  labour  done  and  materials  pro- 
vided. (Lodder  and  another  v.  Slowey.  Priv. 
Co.)      :    2U 

Beseiasioa — Innocent  misrepresentation— Executed 

contract — Silence  amounting  to  representation- 
Repudiation  of  contract.— 0.,  a  salt  merchant 
and  manufacturer,  purchased  in  Sept.  IMS  the 
whole  of  the  shares  in  the  L.  Salt  Company, 
and  in  October  took  over  and  began  to  carry 
on  its  undertaking.  He  alleged  tnat  he  pnr- 
chased  the  shares  on  the  faith  of  representa- 
tions made  by  one  of  the  vendors  and  of  an 
agent  of  the  other  vendors,  that  the  company 
had  made  a  trading  loss  not  exceeding  2502. ;  or 
that  such  representation  was  made  by  one  of 
these  persons,  the  other  being  present  and  saying 
nothing.  Shortly  after  taking  over  the  business 
S.  alleged  that  he  discovered  the  trading  loss  to 
be  in  fact  much  greater  than  250/.,  and  also  that 
the  company  owed  considerable  debts.  The 
shares,  on  which  he  had  to  pay  a  call,  had  all 
been  transferred  to  him.  In  Jan.  1004  he  com- 
menced an  action  against  the  vendors  for  a 
declaration  that  the  purchase  was  not  binding 
on  him  and  ought  to  be  rescinded,  repayment 
of  the  purchase  money  and  compensation,  and 
also  an  injunction  restraining  them  from  eelUng 
•alt  in  the  Ijondon  market  to  former  customers 
of  the  company.  No  allegation  of  frand  was 
made.  Held,  that  there  was  no  ground  for 
granting  the  injunction,  and  that  with  regard  to 
the  other  part  of  the  claim  the  contract,  being 
executed,  ought  not  to  be  set  aside  in  the 
absence  of  an  allegation  of  fraud.  Held,  further, 
that  even  if  the  plaintiff  was  induced  to  enter 
into  the  contract  by  any  misrepresentation,  he 
should  have  repudiated  the  contract  sooner, 
and  that  silence  on  the  part  of  one  of  the 
persons  alleged  to  have  made  the  representation 
could  not  be  held  to  amount  to  his  making  it. 
(Seddon  v.  North-Eastem  Salt  Company.) 793 

Kestraint  of  trade — Limit  of  space — ^"Eastern 
Hemisphere  " — Beasonableness — Public  policy. — 
Where  by  an  agreement  by  which  the  defendant  ° 
was  appointed  manager  of  the  plaintiffs'  business 
he  had  contracted  that,  if  he  left  the  plaintiffs' 
service,  he  diould  not  engage  or  be  employed 
during  the  following  five  years  in  any  business 
similar  to  that  of  the  plaintiffs  "  within  the  limit 
of  the  Eastern  Hemisphere,"  it  was  held  {diuen- 
tiente  Cozens  Hardy,  L.J.)  that  the  agreement, 
whether  regarded  as  applying  to  the  United 
Kingdom  only  or  as  extending  throughont  the 
whole  world,  was  not  so  wide  as  to  go  beyond 
what  was  reasonably  necessary  for  the  protection 


of  the  plaintiffs  in  their  business,  having  regard 
to  the  peculiar  nature  of  that  business,  and  to 
the  position  oocumed  by  the  defendant  therein. 
Held,  by  Cozcns-Hardy,  L.J.,  that  the  ease  was 
governed  by  the  decision  in  Dotoden  and  Pook 
LimUed  v.  Pook  (89  L.  T.  Kep.  688;  (1904)  1 
K.  B.  45),  and  that  the  restrictive  agreement  waa 
too  wide  to  be  enforceable  by  the  plaintiffs. 
(Lamson  Pneumatic  Tube  Company  v.  Phillips. 
Ct.  of  App.)     8«S 

COPYHOLD. 

(See  Taxstrax-) 

COSTS. 
Payment  into  court — Admiasion  of  liability  as  to 
part  of  claim  and  denial  aa  to  part — Recovery 
of  less  than  amount  paid  in — Costs  of  issues  on 
which  defendant  failed — Issue  not  going  to 
whole  cause  of  action. — The  plaintiff  in  an  action 
for  wrongful  dismissal  claimed  {inter  alia)  full 
pay  for  three  months  and  a  half  pay  for  nino 
months.  The  defendants  admitted  their  Uabihty 
for  the  full  pay  claimed  and  also  for  the  half 
pay  for  six  months;  and  while  denying  ai^ 
liability  to  pay  the  plaintiff  anything  bey<»d 
those  amounts  they,  for  the  sake  of  peace,  paid 
tool,  into  court.  At  the  trial  the  jury  gave  a 
verdict  for  Vbe  plaintiff  for  7812.  The  defendants 
then  applied  for  judgment  or  a  new  trial,  and 
the  court  held  that  though  the  plaintiff  was 
entitled  to  nine  months  half  pay  he  was  entitled 
altogether  to  leas  than  the  600/.  paid  into  court, 
and  gave  judgment  for  the  defendants.  Held, 
that  though  the  defendants  were  entitled  to  the 
general  costs  of  the  action  they  must  pay  the 
costs  of  the  issue  on  which  they  had  failed. 
Semble:  Where  a  sum  of  mon«y  is  jMiid  into 
court  under  Order  XXII.  with  an  admission  of 
liability  as  to  part  of  the  claim  and  a  denial  of 
liability  as  to  another  part,  the  payment  into 
court  cannot  be  pleaded  as  a  defence  to  the 
action.  (Hubback  v.  British  North  Borneo 
Company.    Ct.  of  App.)      672 

(See  Pbactics— Rbcbivbr— SoLicnoE.) 

COUNTY  COURT. 

Jurisdiction  —  Action  of  detinue  —  Order  to 
return  chattel  —  Warrant  of  delivery  issued 
—  Chattel  not  returned  —  Power  to  issue 
warrant  of  attachment.— When,  in  an  action  of 
detinue  in  the  County  Cotirt,  an  order  has  been 
made  for  the  return  of  a  chattel  within  a  certain 
time,  the  County  Court  judge  has  jurisdiction 
to  order  a  warrant  of  attachment  to  issue 
against  the  defendant  for  disobeying  that  order, 
even  if  a  warrant  of  delivery  has  been  issued. 
(Hymas  v.   Ogden.    Ct.  of  App.)   8S2 

Jurisdiction — Trade  mark — Action  for  infringement. 
— A  trade  mark  duly  registered  is  not  a  "  fran- 
chise "  within  sect.  66  of  the  County  Courts  Act 
1888,  and  the  County  Court  has  jurisdiction  to 
try  an  action  for  the  infringement  of  such  trade 
mark.    (Bow  v.  Hart.) 82» 

CRIMINAL  LAW. 

Practice  —  Evidence  —  Cruelty  to  diildren  — 
Presence  of  child  at  trial  —  When  necessary. 
— By  sect.  16  of  the  Prevention  of  Cruelty 
to  Children  Act  1894  it  is  provided  that 
where  in  any  prooeedings  with  relation  to  an 
offence  of  cruelty  within  the  metming  of  the  Act, 
or  of  any  of  the  offences  mentioned  in  the 
schedule  to  the  Act,  the  court  is  satisfied  by  the 
evidence  of  a  registered  medical  practitioner  that 
the  attendance  before  the  court  in  respect  of  any 
child  of  whom  the  offence  is  alleged  to  have  been 
committed  would  involve  serious  danger  to  its 
life  or  health,  and  is  further  satisfied  that  the 
evidence  of  the  child  is  not  essential  to  the  just 
hearing  of  the  case,  the  case  may  be  proceeded  . 
with  and  determined  in  the'  absence  of  the  child. 
Held,  that  this  enactment  does  not  require  the 
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presence  of  the  child  in  court  in  every  case,  but 
only  when  the  evidence  of  the  child  is  neceaaarv. 

(Bex  V.  Hale.) 839 

Practice  —  Evidence  —  Prisoner's  evidence  —  Cross- 
examination  as  to  character  —  Nature  and 
conduct  of  the  defence.  —  A  priaoner,  by 
denying  the  truth  of  the  evidence  given  by 
the  witnesses  for  the  prosecution,  does  not  make 
an  imputation  on  the  character  of  the  witnesses 
for  the  prosecution  within  the  meaning  of  the 
Criminal  Evidence  Act  1898,  s.  1.  Neither  is 
setting  up  a  defence  which  is  inconsistent  with 
the  troth  of  the  statements  made  by  the  wit- 
nesses for  the  prosecution  setting  up  a  defence 
th»  nature  and  conduct  of  which  is  such  im  to 
involve  imputations  on  the  character  of  the 
witnesses  for  the  prosecution  so  as  to  make 
the  prisoner  liable  to  cross-examination  as  to 
character.    (Bex  r.  Bridgwater.)     838 

CUSTOM. 
Fishermen — Custom  to  dry  nets  in  alieno  iolo-~ 
Change  in  manner  of  drying  nets — User — Land 
added  to  coast  by  accretion — Land  added  by 
accretion  subject  to  eustom — Evidence. — The 
fishermen  of  a  particular  parish  had  been  accus- 
tomed to  use  a  piece  of  land  belonging  to  another 
person  for  the  purpose  of  drying  their  nets.  The 
mode  in  which  the  nets  were  dried  differed  at 
different  periods.  Held,  that  such  a  custom,  if 
duly  established,  was  valid,  notwithstanding  the 
fact  that  the  mode  of  drying  nets  might  have 
been  different  at  different  periods.  Where  land 
is  subject  to  a  custom,  and  land  is  added  by 
accretion  to  such  land,  the  land  so  added 
becomes  subject  to  the  custom.  Documents  or 
plans  submitted  to  or  made  for  a  Government 
office  are  not  admissible  in  evidence.    (Mercer  *. 

Denne.)       SIS 

t 

DEED  OF  CONCESSION. 
Construction — ^Lands  "  in  possesion  of  "  the  Crown. 
— ^By  a  deed  made  between  the  Crown  and  the 
appellants*  predecessors  in  title  it  was  provided 
that  no  asphalt,  &c.,  should  be  won  or  carried 
away  "  from  any  lands  situated  within  three 
miles  of  the  said  parcel  of  land  known  as  the 
Fitch  Lake,  which  now  are,  or  at  any  time 
during  the  said  term  or  terms  shall  come  into, 
the  possession  of  Her  Majesty,  without  the 
]irevious  consent  in  writing  of  the  concession- 
aires." Held,  that  this  provision  applied  only  to 
lands  in  the  actual  possession  of  the  Crown  or 
its  officers,  and  not  to  lands  the  right  or  title  to 
which  was  in  the  Crown,  into  possession  of  which 
the  Crown  had  never  entered,  either  by  itself  or 
by  anyone  claiming  under  it.  (New  Trinidad 
Lake  Asphalt  Company  t>.  Attorney-General  for 
Trinidad.    Priv.    Co.)    208 

DEFAMATION. 
(See  LixBL.) 

DESIGN. 
(See  Patents,  Dbsigns,  and  Trade  Masks.) 

DIVOECE. 
(See  HtrsBAND  and  Wife.) 

DRAIN. 

(See  Metkopolis — PcBUC  Health.) 

DWELLING  HOUSE. 
(See  Metbopolis.) 

EASEMENT. 
Bight  of  way  —  Abandonment  —  Non-user  —  Ex- 
cessive user. — In  1891  certain  premises  (coloured 
pink  on  the  plan  on  the  deed)  were  conveyed  to 
M.,  together  with  a  right  of  way  over  land 
coloarra  y«Uow  on  the  plan  on  the  deed.    The 


land  coloured  yellow  was  subsequently  conveyed 
to  J,,  who  covenanted  to  permit  the  use  of  the 
right  of  way.  M.  owned  adjoining  land  (coloured 
blue  on  the  plan),  which  abutted  on  a  public 
highway  and  on  which  was  a  public-house,  and 
erected  assembly  rooms  partly  on  the  land  to 
which  there  was  -  a  right  of  way  and  partly  on 
the  adjoining  land.  The  licensing  magistrates 
objected  to  a  gateway  opening  on  the  right  of 
way,  but  in  1892  a  wall  was  built  with  an 
opening  for  a  gateway  6ft.  9in.  wide,  this  opening 
being  temporarily  closed  with  sliding  scaffold 
boaMs.  In  1894  the  hereditaments  formerly  be- 
longing to  M.  were  sold  to  7.,  together  with  the 
right  of  way,  and  in  December  of  that  year  the 
scaffold  boards  were  removed  to  enable  building 
material  to  be  taken  along  the  right  of  way.  In 
1896  a  further  application  to  the  magistrates  to 
allow  gates  to  be  placed  at  the  gateway  was 
letuaea,  and  the  magistrates  insisted  on  the- 
gateway  being  bricked  up.  In  1898  the  premises, 
together  with  the  right  of  way,  were  conveyed  to> 
G.  In  1903  an  opening  was  made  in  the  wall 
and  a  gate  4ft.  4in.  wide  placed  there,  and. 
materials  for  altering  the  premises  were  con- 
veyed along  the  right  of  way.  It  was  now 
proposed  to  sever  the  assembly  rooms  from  the 
public-house,  and  to  use  them  for  a  factory,  the- 
only  access  to  which  was  over  the  right  of  way. 
The  present  owners  of  the  land  coloured  yellow- 
contended  that  the  right  of  way  had  been  aban- 
doned; or,  if  not,  if  it  was  used  to  buildings  not. 
wholly  erected  on  the  dominant  tenement,  that 
the  proposed  user  was  excessive.  Held,  that 
there  had  been  no  abandonment  of  the  right  of 
way;  but  that  the  intended  use  would  be  an 
excessive  user  of  the  right  of  way.  (Harris  v. 
Flower  and  Sons.    Ct.  of  App.)      816' 

EDUCATION. 

Elementary  education — School  boards — Abolition — 
I^perty  of  school  boards — "  Shall  be  trans- 
ferred"— "Appointed  day" — Vesting. — ^The  word 
"  abolished "  as  used  in  sect.  6  of  the  Education 
Act  1902  involves  the  dissolution  of  a  school  board 
for  all  purposes,  so  that  from  the  happening 
of  the  "  appointed  day,"  referred  to  in  clause  1 
of  sched.  2  of  that  Act,  it  shall  oeaso  to  have 
a  legal  existence,  and  be  incapable  of  doing 
anything;  and  the  words  "shaU  be  transferred 
in  tile  same  clause  mean  "shall  vest,"  the  inten- 
tion being  that  the  moment  the  "  appointed  day" 
has  arrived  all  the  property  of  a  school  board, 
including  stock  with  which  the  Bank  of  England 
has  to  deal,  shall  ipto  facto  by  the  operation  of 
the  statute  vest  in  the  new  authority  without 
any  additional  transfer.  (Corporation  of  Oldham 
V.  Bank  of  England.    Ct.  of  App.) 582 

Scheme  made  by  local  education  authority — 
Approval  of  Board  of  Education — Education 
committee — Retirement  of  members — Resolution 
altering  order  of  retirement. — Where  a  local 
education  authority  has  prepared  a  scheme  and 
appointed  an  education  committee  under  sect.  17 
(1)  of  the  Education  Act  1902,  and  the  scheme 
provides  for  the  retirement  of  members  in  a 
certain  order:  Held,  that  the  council  cannot 
subsequently  rescind  its  previous  resolutions  and 
alter  the  prescribed  method  of  retirement,  and 
that  the  council  is  funettu  officio  until  it  gets  a 
new  scheme  approved  under  sect.  21  (3)  of  the 
Act.    (Milward  t.  Barry  Urban  District  Council.)  290 

EDUCATION  RATE. 
(See  Beqistkation  or  Voters.) 

EMPLOTEIR  AND  WORKMAN. 
Injury  by  accident — Compensation — Claim  under 
Workmen's  Compensation  Act  abandoned — Right 
of  workman  to  maintain  subsequent  action  under 
Employers'  Liability  Act  1880 — Exercise  of  option 
by  workman. — A  workman  who  sustained  personal 
injuries  by  accident  arising  out  of  and  in  the 
course   of  his  employment,   filed  in  the  County 
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Court  a  request  for  arbitration  under  the  Work- 
men's Compensation  Act  1897  to  assess  the  com- 
pensation. His  employer  filed  an  answer  that 
the  building  on  which  the  workman  was  engaged 
at  the  time  of  the  accident  did  not  exceed  30ft. 
in  height,  and  that  consequently  the  Act  did  not 
apply.  The  workman  then  gave  notice  that  he 
abandoned  the  proceedings  and  his  claim  under 
that  Act,  and  the  costs  were  taxed  and  allowed 
against  him.  Subsequently  the  workman  brought 
an  action  under  the  Emplbyers'  Liability  Act  in 
respect  of  the  same  injuries.  Held,  that  the 
workman  by  filing  the  request  for  arbitration 
under  the  Workmen's  Compensation  Act  and  by 
abandoning  his  claim  under  that  Act  when  he 
found  that  the  Act  did  not  apply  and  having 
costs  allowed  against  him,  had  not  exercised  his 
option  under  sect.  1,  sub-sect.  2  (6),  of  the  Work- 
men's Compensation  Act  1897  so  as  to  debar  him 
from  bringing  his  action  under  the  Employers' 

Liability  Act  1880.    (Bouse  «.  Dixon.) ^6 

Truck  Acts— Wages— Judgment  debt— Set-off.— The 
deduction  by  an  employer  of  the  amount  of  a 
judgment  debt  due  to  him  from  a  workman  from 
the  waxes  of  the  workman  is  not  made  illegal 
by  the  Truck  Act  1831.  (Williams  and  others  r. 
North's  Navigation  Collieries  (1889)  Limited. 
Ct.  of  App.)     3 

(See  Wobkken's  Coiipbksation.) 

ESTATE  DUTY. 
(See  RivBNUx.) 

EXCISE  LICENCE. 
(See  BiTBNUB.) 

FACTORY. 

Machinery— Fencing  of — ^Machinery  on  site  not  part 
of  factory,  but  within  curtilage— Liability  to 
fence — "  Place  situate  within  curtilage '  of 
factory,  but  "  solely  used  for  some  purpose  other 
than  the  manufacturing  process  carried  on  in 
factory." — ^The  respondents  were  occuiners  of  a 
factory  for  the  manufacture  of  iron  and  tin 
plates,  and  by  the  side  of  their  factory  and 
within  the  curtilage  thereof,  upon  a  site  which 
had  been  cleared  for  the  purpose  of  creating  a 
new  mill  thereon,  there  was  a  crushing  machine 
driven  by  a  steam  engine  and  used  solely  for 
■  crushing  stone  and  making  mortar  and  cement 
for  the  new  works  intended  to  be  erected  on  that 
site.  Both  the  steam  engine  and  crushing 
machine  were  upon  that  site.  Upon  an  informa- 
tion under  the  Factory  and  Workshop  Act  1901, 
for  not  securely  fencing  the  dangerous  parts  of 
this  machinery,  the  justices  were  of  opimon  that 
.the  machinery  was  not  securely  fenced,  but  they 
-decided  that  the  place  on  which  the  engine  and 
crusher  stood,  though  within  the  close,  curti- 
lage, and  precincts  forming  the  factory,  was  a 
place  solely  used  for  a  purpose  other  than  the 
manufacturing  process  carried  on  in  the  factory, 
within  the  meaning  of  sub-sect.  4  of  sect.  149  of 
the  Act,  and  therefore  could  not  be  deemed  to 
be  a  part  of  the  factory,  and  was  not  a  separate 
factory  in  itself,  and  they  dismissed  the  informa- 
tion upon  that  ground.  Held,  that  the  justices 
having  found  that  the  site  on  which  the 
machmery  was  was  not  a  part  of  the  area  of  the 
existing  factory,  but  was  a  place  or  area  separate 
and  apart  from  the  factory,  they  were  right  in 

<  law  in  holding  that  the  case  came  within  the 
exemption  in  sub-sect.  4  of  sect.  149,  as  the 
machmery  in  this  separate  area  was  being  solely 
used  for  a  purpose  other  than  the  manufacturing 
process  carried  on  in  the  factory.  (Lewis,  app. 
V.  Gilbertson  and  Go.  Limited,  reaps.) 377 

"Tenement  factory  "—Means  of  escape  from  fire- 
Building  let  out  in  separate  parts  as  factories — 
Each  occupier  producing  his  own  mechanical 
power — Power  not  supplied  from  common  source. 
—By  sect.  149  of  the  Factory  and  Workshop  Act 
1901  a  "  tenement  factory  "  is  defined  as  meaninjc 
"a  factory  where  mechanical  power  is  supplied 


to  different  parts  of  the  same  building  occupied 
by  different  persons  for  the  purpose  of  any 
manufacturing  process,"  &c.  Held,  that  the 
words  "supphed  to  different  parts  of  the  same 
building,"  mean  "  supplied  from  one  common 
source '  to  the  different  parts  of  the  building, 
and  that,  to  bring  a  bmloing  within  the  section 
as  a  "  tenement  factory,"  the  mechanical  power 
must  be  supplied  to  the  different  parts  from  one 
common  source;  and,  consequently,  where  a 
building  is  let  out  in  different  parts  as  factories, 
and  the  occupier  of  each  part  or  factory  pro- 
duces his  own  mechanical  power,  and  is  not 
suppUed  with  it  from  a  common  source,  the 
building  is  not  a  "  tenement  factory  "  within  the 
meaning  of  the  section,  and  therefore  does  not 
come,  as  being  one  factory,  within  the  provisions  . 
of  sect.  14  as  to  the  means  of  escape  in  case  of 
fire.    (Brass  v.  London  County  Council.)   344 

Underground  bakehouse — Expenses  of  alteration  to 
get  district  council's  consent — Covenant  by  lessee 
to  pay  "  Impositions  and  outgoings." — The  lessee 
of  an  underground  bakehouse  covenanted  to  pay 
**  all  existing  and  future  taxes,  rates,  duties, 
assessments,  impositions,  and  outgoings  of  every 
description  for  the  time  being  payable  either  by 
the  landlord  or  tenant  in  respect  of  the  said 
premises."  The  district  council  having  refused 
to  grant  their  certificate  under  sect.  101  of  the 
Factory  and  Workshop  Act  1901  unless  certain 
alterations  were  carried  out:  Held,  that  the 
expenses  of  these  alterations  were  "impositions" 
or  "outgoings,"  and  that  they  must  be  borne  by 
the  lessee.  (Goldstein,  app.  v.  Hollingsworth, 
resp.)    85 

Underground  bakehouse — Structural  alterations — 
Expenses  of  alterations  necessary  to  secure 
certificate — Covenant  by  lessee  to  pay  all  "  out- 

goings " — Liability  of  lessee  under  covenant  to 
ear  expenses  of  alterations — Jurisdiction  of 
magistrate  to  apportion  expenses  as  between 
owner  and  occupier. — The  lease  of  premises  used 
as  an  underground  bakehouse  contained  a  cove- 
nant by  the  lessee  that  he  would  during  the  term 
pay  "  all  existing  and  future  rates,  assessments, 
and  outgoings  of  every  description,  whether 
Pariiamentary,  parochial,  or  otherwise."  The 
district  council  having  refused  to  grant  the 
certificate  required  imder  sect.  101  of  the  Factory 
and  Workshop  Act  1901,  that  the  bakehouse  was 
suitable  for  the  purpose,  unless  certain  structural 
alterations  were  made  in  the  premises,  and  the 
lessee  having  made  these  structural  alterations: 
Held,  that  the  expenses  of  these  structural 
alterations  were  "outgoings"  within  the  meaning 
of  the  lessee's  covenant,  and  that  the  lessee  was 
bound  to  bear  the  same,  and  that  therefore  a 
court  of  summary  jurisdiction  had  no  jurisdiction, 
under  sub-sect.  8  of  sect.  101  of  the  Act,  to 
apportion  the  expenses  between   the  owner  and 

the  occupier.    (Morris,  app.  v.  Beal,  resp.) 486 

(See  Landlohd  and  Tenant.) 

FISHERMAN. 
(See  Custom.) 

FIXTUBES. 
Machinery  in  factory— Mode  of  attachment- 
Mortgage  of  factory — Bights  of  mortgagee  and 
unpaid  vendor  of  machinery. — A  lessee  under  a 
loiu;  lease  buiU,  a  factory  on  the  land  demised, 
and,  before  it  was  finished,  mortgaged  it 
together  with  the  fixtures,  machinery,  and  fit- 
tings. He  hired  machinery  from  the  appellant 
under  a  hire-purchase  agreement  for  the  busineas 
of  the  factory,  which  machines  were  fixed  upon 
concrete  beds  by  bolts  and  nuts  screwed  on  to 
the  bolts,  BO  that  they  could  be  removed  witiiout' 
injury  to  the  building.  The  lessee  made  default 
in  payment  of  the  instalments  due  for  the 
machines  under  the  agreement,  and  the  appel- 
lant became  entitled  to  resume  possession  of 
them.  Before  he  did  so  the  morteagees  entered 
into  possession  of  the  factory.    Held,   that  the 


Digitized  by 


Google 


Apnl  8.  1905.] 


THE  LAW  TIMES. 


[Index— liii 


BUBJXCI8  O?   CASI8. 


PAGE 
macliinec  were  fixtures,  and  that  the  mortgagees 
-were    entitled   to    retain   them    as   against   the 
unpud    vendor.    (Reynolds  t.   Ashbj   and   Son. 
H.  ol  L.) 607 

FOOD  AND  DBU6S. 

Institution  of  proceedings — Laying  information. — A 
prosecation  is  instituted  within  sect.  19  (1)  of  the 
Sale  of  Food  and  Drugs  Act  1899  when  the 
information  is  laid,  and,  if  such  information  is 
laid  withhi  the  twenty-eieht  days,  it  is  immaterial 
that  the  summons  on  that  information  is  not 
issued  until  after  that  period.  (Brooks,  app.  v. 
Bagshaw,    resp.)      S35 

Margarine  in  tub  in  shop — Package. — A  tub  stand- 
ing at  the  back  of  the  counter  from  which 
margarine  is  scooped  to  be  supplied  to  » 
customer  is  a  "package"  within  sect.  6  of  the 
Margarine  Act  1887,  and  must  be  marked  in 
accordance  with  that  section.  (McNair,  app.  v. 
Horan,  resp.) 6SS 

FOBESHOBE. 

Grant  by  owner — "Bounded  by  the  sea  shore" — 
Accretion — ^Inaccuracy  of  plan — Erroneous  dimen- 
sions.— In  18M  B.,  the  owner  of  the  foreshore, 
conveyed  to  M.  land  "  bounded  on  or  towards  the 
west  by  the  sea  shore."  Since  1864  there  had 
been  slow  and  gradual  accretion,  which  was 
claimed  by  the  successors  in  title  both  of  B.  and 
M.  The  defendants  contended  that  "  sea  shore  " 
was  not  to  be  read  in  its  strict  legal  sense,  and 
that  the  western  boundary  must  be  ascertained 
from  the  admeasurements  and  plans  on  the  eon- 
veyances.  Held,  that,  as  the  deed  contained  an 
adequate  and  sufficient  definition,  with  convenient 
certainty  of  what  was  intended  to  pass,  any 
erroneous  statement  as  to  dimensions  or  quantity 
or  any  inaccuracy  in  the  plan  did  not  vitiatu 
the  description  or  have  any  effect.  (Mellor  *. 
Walmesley.)      317 

Bight  of  access — Limits  of  public  user — Bathing  in 
the  sea  from  foreshore  owned  by  private  persons. 
— Where  the  foreshore  lying  between  high-water 
mark  and  low-water  mark  of  ordinary  tides  is 
owned  by  private  persons,  there  is  no  common 
law  right  to  go  there  for  the  purposes  of  bathing 
in  the  sea  therefrom.  (Brinckman  v.  Matley. 
Ct.  of  App.)     429 

FEIENDLT  SOCIETT. 
Decinon  of  arbitration  committee — Power  of  court 
to  review. — The  Friendly  Societies  Act  1896  does 
not  ^ve  to  the  domestic  tribunals  of  the 
societies  absolute  power  to  pronounce  decisions 
which  shall  be  exempt  from  examination  in  courts 
of  law.  To  be  protected  from  review,  a  decision 
must  be  given  in  accordance  with  the  rules  of 
the  society.  Therefore  where  the  arbitration 
committee  of  a  friendly  society  proceeded  to 
expel  a  member  summarily  without  first  making 
a  charge  against  him  in  the  manner  provided  by 
the  rules:  Held,  that  he  could  bring  an  action 
for  damages  for  wrongful  expulsion.  (Andrews 
and  others  v.  Mitchell.    H.  of  L.) SS7 

GAMING. 
Banker  at  pharaoh— Purchase  of  bank— Assisting 
in  management  of  gamin.g-l»>use. — A  person  who, 
having  bought  the  bank  at  a  game  of  pharaoh 
(an  unlawful  game  within  sect.  2  of  the  Gaming 
Act  1738,  12  Geo.  2,  c.  28),  acts  as  banker  at  a 
club  where  the  game  is  played,  is  "  assisting  in 
conducting  the  business"  of  a  gaming-house 
within  sect.  4  of  the  Gaming  Houses  Act  18S4. 
(Derby,  app.  jr.  Bloomfield.  resp.) 90 

GAS. 

Arrears    of    rates    due    by    outgoing    occupier — 

Liability  of  incoming  occutner — Bight  of  action — 

"Bequire    payment."— Bv    the    Gas    Light    and 

Coke  Company's  Act  1872,  s.  18,  in  case  a  oon- 


PAOB 

sumer  of  ^as  leave  the  premises  where  gas  was 
supplied  to  him  without  paying  the  arrears  due 
from  him,  the  company  shall  not  "  require  pay- 
ment" from  the  incoming  tenant  of  the  arrears 
so  left  unpaid  ..."  unless  the  incoming 
tenant  shall  continue  the  trade  or  business  of 
the  outgoing  tenant,  and  shall  have  paid  . 
a  consideration  for  so  doin^,  but  shall,  notwith- 
standing such  arrears,  in  the  absence  of 
collusion  .  .  .  supply  gas  to  the  incoming 
tenant  on  being  required  by  him  so  to  do."  The 
appellants  purchased  the  interest  of  L.  in  a 
house  in  which  he  carried  on  his  business  and 
also  the  goodwill  of  the  business,  and  carried  it 
on  in  the  house.  When  L.  left  he  was  in  debt 
to  the  respondents  for  gas  supplied.  The  appel-  , 
lants  did  not  require  to  be  supplied  with  gas  by 
the  respondents.  Held,  that  the  words  "re- 
quire payment"  in  the  section  meant  require  as 
a  condition  of  supplying  gas,  and  that,  as  the  . 
appellants  did  not  reqmre  to  be  supplied  with 
gas,  the  respondents  could  not  recover  the 
arrears  from  them.  (Cannon  Brewery  Company 
V.  Gas  Light  and  Coke  Company.    H.  of  L.)    ...  110 

GUARDIANS. 
(See  Public  Adthortty.) 

HIGHWAY. 

Lane  set  apart  as  footway  under  inclosure  award — 
Subsequent  user  for  wheeled  traffic — Nuisance- 
Dedication — Action  for  trespass — Non-joinder  of 
Attorney-General. — A  lane  in  the  seaside  town 
of  S.,  which  ran  from  the  High-street  to  the  top' 
of  the  cliff,  and  varied  from  6ft.  to  4ft.  4in.  in 
width,  had  in  1811  been  set  out  under  an  award 
by  the  Inclosure  Commissioners  under  the  S. 
Inclosure  Act  1809  as  a  public  footpath.  la 
1903  the  S.  Urban  District  Council  erected  in 
the  centre  of  the  footpath  an  iron  post  to 
prevent  the  lane  being  used  for  wheeled  vehicles. 
The  defendant  having  overthrown  the  post,  the 
district  council  brought  an  action  against  him  in 
respect  of  the  alleged  trespass,  claiming  damages 
and  an  injunction;  and  claiming  further  a 
declaration  that  the  lane  was  a  public  footpath  ' 
vested  in  the  council  and  under  the  oouncil's 
control,  and  that  it  was  not  a  carriage-way.  The 
defendant  contended  that  the  lane  was  a  public 
highway  for  all  persons  to  go  and  return  on  foot, 
and  with  all  manner  of  beasts  and  vehicles,  and 
alleged  that  since  the  award  of  the  com- 
missioners there  bad  been  a  dedication  of  the 
way  as  a  cart  road.  Alternatively,  he  contended 
that  before  or  since  the  award  there  had  been  a 
private  right  for  the  class  consisting  of  the 
owners  and  occupiers  of  S.  to  use  the  way  for 
carts.  The  evidence  showed,  on  the  one  hand, 
that  when  carts  were  driven  through  the  lane 
the  foot  passengers  were  obstructed,  and  had  to 
wait  until  the  carts  had  completed  their  passage, 
and,  on  the  other  hand,  ttiat  for  more  than 
forty  years  past  barrow  carts  (sometimes  drawn 
by  donkeys  or  ponies)  had  been  continuously 
used  in  the  lane.  Held,  first,  that  the  action, 
being  in  substance  one  for  damages  for  inter- 
ference with  the  plaintiffs'  property,  could  be 
maintained  without  the  Attorney-General  being 
made  a  party;  and,  secondly,  that  the  user  for 
wheeled  traffic  was  in  its  inception  and  all  along 
a  public  nuisance,  and  no  length  of  time  oould 
legalise  it,  and  that,  as  regards  dedication,  no 
one  had  the  power  to  dedicate  even  with  the 
consent  of  the  local  authority.  Damages  and  an 
injunction  accordingly.  (Sheringham  Urban  Dis- 
trict Council  r.  Hofsey.)   225 

Proceedings  for  diversion  of— Besolution  of  council 
to  requrat  justices  to  view — Affixing  of  notices  at 
each  end  of  highway — Necessity  for  notice  to  be 
affixed  for  twenty-eight  days — Refusal  of  first 
justices  who  view  to  give  certificate — Jurisdiction 
of  other  justices  to  view  under  same  resolution — 
Validity  of  certificate. — When  proceedings  are 
taken  under  sects.  84  and  85  of  tho  High^^ay  Act 
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1835  for  the  diverting  or  stopping  up  of  a  publie 
highway,  and  the  justices  who  have  viewed  the 
highway,  have,  under  sect.  86,  directed  (he 
necessary  notices  to  be  affixed,  the  affixing  of  the 
notice  at  each  end  of  the  highway  proposed  to 
be  diverted  must  take  place  so  as  to  leave  a 
period  of  twenty-eight  days  between  the  date  of 
the  affixing  of  the  notice  and  the  date  of  the 
certificate  which  the  justices  are  required  to  give' 
under  that  section,  as  the  period  of  "  four 
successive  weeks"  for  which  the  notice  is  to  be 
inserted  in  a  newspaper,  applies  to  the  affixing  of 
the  notice  at  each  end  of  the  highway  as  well  as 
to  the  inaertion  in  the  newspaper;  and  if  the 
notice  has  not  been  so  affixed  at  the  ends  of  the 
highway  at  a  time  which  allows  the  full  twenty- 
«ight  days  between  the  date  of  the  affixing  and 
Ihe  date  of  the  certificate,  the  certificate  is  bad 
and  both  the  certificate  and  the  order  of  quarter 
sessions  enrolling  it  may,  on  certiorari,  be 
.quashed  upon  that  ground.  Sembk:  When  a 
district  council  pass  a  resolution  under  sect.  84 
'directing  their  surveyor  to  apply  to  two  justices 
^  view  the  highway  proposed  to  be  diverted,  the 
right  of  justices  to  view  under  this  resolution  is 
not  limited  to  the  first  two  justices  who  may 
•view;  if  the  two  justices  who  first  view  in 
J>ur8uance  of  the  resolution  refuse  to  certify 
under  sect.  86  that  the  proposed  new  highway 
u  nearer  or  more  commodious  than  the  old  one, 
the  proceedings  do  not  come  to  an  end,  but  two 
other  justices  may  view  without  any  fresh  resolu- 
tion of  the  council  bein^  passed  for  that  purpose, 
and,  if  satisfied,  may  give  a  certificate.  Semble  : 
Publication  in  a  weekly  newspaper  for  four 
successive  weeks  before  the  issuing  of  the  certifi- 
cate, is  a  sufficient  publication  in  a  newspaper 
within  sect.  86,  although  less  than  the  full 
twenty-eight  days  may  have  elapsed  between  the 
date  of  the  first  publication  and  the  date  of  the 
issuing  of  the  certificate.  Semble:  The  certifi- 
'Oate  IS  not  bad  by  reason  of  its  not  reciting 
thtA  the  justices  who  issued  it  had  before  them 
the  written  consent  of  the  owner  of  the  land 
-through  which  the  proposed  new  highway  is  to 
go.  It  is  sufficient  if  in  fact  such  consent  is 
before  them  when  they  issue  the  certificate, 
though  that  consent  need  not  appear  on  the  face 
of  the  certificate.  Nor  is  the  certificate  bad 
merely  because  after  giving  sufficient  reasons 
derived  from  their  own  view  and  their  own  know- 
ledge for  their  conclusion  that  the  proposed  new 
Toad  is  more  commodious  than  the  old  road,  the 
justices  go  on  to  give  in  their  certificate  other 
reasons  derived   from  inquiries  made   by   them. 

(Bex  V.  Justices  of  Kent.) 193 

Sepair— Bridges — Approaches— Highway  for  300ft. 
from  enda  of  bridge. — The  Statute  of  Bridges 
provided  that  persons  liable  to  repair  a  bridge 
should  be  liable  to  repair  the  roadway  at  either 
end  of  the  bridge  to  the  extent  of  300ft.  from 
Uie  ends  of  the  bridge.  The  statute  3  Jac.  1, 
c.  18,  authorised  the  predecessors  in  title  of  the 
New  River  Company  to  make  a  new  river  10ft. 
wide  to  convey  the  water  from  certain  specified 
plaoea  to  London,  and  by  sect.  6  enacted  that 
they  and  their  successors  should  make  and  main- 
tain convenient  bridges  over  the  New  River; 
and  the  charter  of  the  company  in  17  Jac.  1 
provided  that  the  Governors  and  Company  of 
the  New  River  and  their  succesrors  should  main- 
tain and  repair  the  bridges.  The  company  had 
kept  the  bridges  in  repair,  but  not  the 
.  approaches  or  an^  part  of  the  adjoining  high- 
ways. In  an  action  by  the  county  council  of 
the  county  in  which  the  bridges  were  situated 
for  a.  declaration  that  the  company  were  bound 
to  keep  in  repair  the  bridges  and  approaches, 
including  in  the  approaches  such  part  of  the 
highways  adjoining  the  brid|j;es  as  lay  within 
300ft.  from  the  ends  of  the  bridges:  Held,  that 
the  Statute  of  Bridges  did  not  apply  to  the 
company,  whose  liability  to  repair  was  imposed 
by  their  more  recent  Acts,  and  that  they  were 
bound  to  keep  in  repair  the  bridges  and  the 
approaches,    including    in    the    approaches    such 


portiona  of  the  highways  adjoining  the  bridges 
aa  had  been  raised  or  interfered  with  by  the 
erection  of  the  bridges,  but  not  necessarily  to 
the  distance  of  300ft.  from  the  ends  of  the 
bridges;  and  that  the  extent  of  the  approaches 
must  be  determined  as  a  matter  of  fact  in  each 
case.  (Hertfordshire  County  Council  v.  Gkiv- 
emors  and  Company  of  the  New  Biver.)      796 


HUSBAND  AND  WIFE. 

Divorce  —  Adultery — Condonation — Desertion— Re- 
vival   of    adultery Where    a    wife     commits 

adultery  and  is  afterwards  forgiven  and  taken 
back  by  her  hudMUid,  but  subsequently  to  the 
condonation  she  deserts  him,  such  deserGon 
revives  the  condoned  adultery,  and  entitles  the 
husband  to  petition  for  a  dissolution  of  his 
marriage.  Houghton  v.  Houghton  (89  L.  T.  Bep. 
76 ;  (1903)  F.  150)  considered  and  made  applicable 
to  the  case  of  a  husband  as  well  as  that  of  a 
wife.    (Copsey  v.  Copsey  and  Emey.) 363 

Divorce — ^Decree  nut— Condonation  after  decree — 
Damages — ^Decree  rescinded — Costs. — A  husband 
petitioned  for  a  divorce  on  the  ground  of  his 
wife's  adultery  with  the  co-respondent,  and  made 
a  claim  for  damages.  At  the  hearing  of  the  suit 
a  decree  ni»i  was  pronounced,  and  the  jury 
awarded  762.  damages.  After  the  decree  nm 
was  pronounced,  but  before  it  was  made  abso- 
lute, the  husband  and  wife  resumed  cohabita- 
tion. The  King's  Proctor  intervened,  and  the 
decree  ntii  was  rescinded.  Held,  the  husband 
was  not  entitled  to  the  damages  which  had  been 
awarded.  (Hyman  v.  Hyman  and  Goldman; 
King's  Proctor  showing  cause.) 361 

Divorce — Orders  for  wife's  support  and  costs — 
Attachment  of  debts — Choiei  in  action — Debts 
owing  or  accruing — Fees  of  public  officer — 
Assignment  to  defeat  individual  creditor — 
Validity  of  assignment  executed  by  assinior 
alone-— Subsequent  execution  by  assignee — Pay- 
ment after  notice  of  garnishee  order  tun — Pay- 
ment by  cheque — Obligation  to  stop  payment.— 
The  fees  of  a  public  official  due  to  nim  for  work 
done  under  a  special  contract,  but  not  payable 
until  certain  ministerial  acts  have  been  per- 
formed, are  debts  accruing  due  to  such  official, 
and  are  attachable  as  soon  as  the  work  has  been 
performed,  irrespective  of  the  time  of  payment. 
An  assignment  of  such  debts  by  a  judgment 
debtor  is  perfectly  valid  against  the  claims  of  a 
judgment  creditor  if  made  before  the  date  of 
the  garnishee  order,  even  though  the  assign- 
ment is  executed  by  the  judgment  debtor  alone, 
and  afterwards  assented  to  and  executed  by  the 
assignee,  the  validity  of  the  assignment  dating 
back  to  the  date  of  its  execution  by  the  assignor. 
But  such  an  assignment  may  be  void  under  the 
statute  of  Elizabeth  (13  Elix.  c.  6)  if  the  assign- 
ment tends  to  defeat,  hinder,  or  delay  creditors. 
And  it  makes  no  difference  if  one  creditor  alone 
is  defeated,  hindered,  or  delayed.  Chotet  in  action 
are  covered  by  the  statute  of  Elizabeth  since  the 
pasaing  of  the  Common  Law  Procedure  Act  1854 
(l7  &  18  Vict.  c.  126).  There  is  no  legal  obliga- 
tion on  the  eamishee  to  stop  the  payment  of 
any  cheque  wnich  he  has  given  to  the  judgment 
debtor  prior  to  the  service  upon  him  of  a 
garnishee  order  nisi.    (Edmunds  v.  Edmtmds.)  ...  668 

Divorce — Petition  and  supplemental  petition — 
Desertion — Two  years  not  elapsed  at  date  of 
petition — ^Fower  of  husband  to  return — Judicial 
separation— Charges  unreasonably  made — Costs. 
— ^A  wife  presented  a  petition  for  divorce  against 
her  husband,  the  charges  being  cruelty  and 
adultery.  No  charge  of  desertion  was  made  as 
the  parties  had  not  lived  apart  for  two  years 
at  the  date  of  the  filing  of  the  petition.  Sub- 
sequently, a  supplemental  petition  was  filed  in 
which  desertion  was  charged.  The  charges  of 
cruelty  and  adultery  failed.  Held,  that  the 
wife  could  not  obtain  a  decree  of  judicial 
separation  on  the  supplemental  petition  as  she 
had,  by  her  original  petition,  put  it  out  of  the 
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power  <^  her  husband  to  return  to  her.    (Say 

V.    Kay.)    360 

Divorce — Petition  for  Tariation  of  settlementa — 
losua  as  to  legitimacy — Trial — Evidence — Witness 
aa  to  adultery — Liability  to  answer  questions 
aa  to  adultery. — Upon  t^e  trial  of  an  issue 
directed  to  sacertain  the  legitimacy  of  a  child 
aa  the  result  of  a  petition  to  vary  marriage 
settlements,  a  witness  called  to  prove  his  or  her 
a'dultery  (the  adultery  being  relevant  to  the 
iasne)  is  not  protected  from  answering  questions 
tending  to  show  such  adultery  either  by  statute 
or  by  the  general  rule  of  law  that  a  witness  is 
not  bound  to  incriminate  himself  or  herself.  A 
«o-ieap(aid«nt  in  a  divorce  suit,  therefore,  if 
«aUed  aa  a  witness  on  the  trial  of  such  issue, 
is  bound  to  answer  questions  put  to  him  as  to 
acts  of  adultei^  between  himself  and  the  respon- 
dent in  the  divorce  suit.    (Evans  v.  Evans  and 

Blyth,  No.  2.) 600 

Divorce  —  Practice  —  Variation    of    settlements   — 

Petition  —  Answer     before     decree     absolute 

Where  a  decree  nwi  has  been  made  for  the  dis- 
solution of  a  marriage,  the  petitioner  cannot 
inxx»ed  with  a  petition  to  vary  the  settle- 
ments until  the  decree  has  been  made  absolute; 
but  after  guoh  a  petition  has  been  filed  there  is 
s  li*  penderu,  and  the  jurisdiction  of  the  court 
under  sect.  6  of  the  jfatrimonial  Causes  Act 
186S  to  direct  a  variation  of  the  settlementa  is 
not  affected  by  anything  done  between  the  time 
when  the  decree  is  made  absolute  and  the  hear- 
ing of  the  petition.  (Constantinidi  t>.  Con- 
stuitiaidi  and  Lance.    Ct.  of  App.)     273 

Divorce  —  Variation  of  settlements  —  Child  —  Dis- 
puted legitimacy — Issue  directed. — In  order  that 
the  powers  of  the  court  to  vary  a  marriage  settle- 
ment under  sect.  6  of  the  Matrimonial  Causes 
Act  1869  (22  &  23  Vict.  c.  61)  and  sect.  S  of 
the  Matrimonial  Caoses  Act  1878  (41  Vict.  c.  19) 
snay  be  properly  ascertained,  it  is  necessai?  to 
ascertain  the  number  of  legitimate  children  living 
of  the  parties  to  the  marriage  settlement  at  the 
date  of  the  filing  of  the  petition  to  vary  the 
same.  Where  a  child  is  bom  between  the  date 
of  the  decree  niti  and  the  decree  absolute, 
and  the  petitioner  denies  the  paternity  of  the 
child,  the  court  will  direct  an  issue  to  deters 
mine  the  question  of  the  status  of  the  child, 
and  postpone  the  consideration  of  the  variation 
of  the  settlement  until  after  the  trial  of  the 
issue.    (Evans  v.  Evans  and  Blyth.)   366 

Presumed  marriage. — ^From  1866  to  1866  a  man 
and  woman  live^  together  as  man  and  wife  and 
had  five  children.  IHiere  was  evidence  they  had 
been  treated  as  man  and  wife  by  friends  and 
neighbours,  and  that  their  children  had  been 
recognised  by  the  head  of  the  father's  family. 
In  1866  the  woman  left  the  man,  who  in  1874, 
while  she  was  still  alive,  married  another  woman. 
In  1904  the  question  of  the  legitimacy  of  the 
<^lKlren  was  raised.  Held,  that  the  presump- 
tion in  favour  of  a  marriage  having  taken  place 
had  been  established.  (Be  Thompson-,  Laugham 
V.  Thompson.) 680 

Separation  deed— Beconciliation — ^Voluntary  settle- 
ment— Resumption  of  cohabitation — Trust  for 
children — Children  born  before  and  after  separa- 
tion, (lie  Spark's  Trusts ;  Massey  r.  Spark.  Ct. 
<rf  App.)     „    287 


INCOME  TAX. 
(See  Bbvsndi.) 

INDUSTBIAL  SOCIBTT. 

Debts  doe  from  "  members  "  to  society — Fast  mem- 
bers-Action in  County  Court— Amount  claimed 
exceeding  County  Court  jurisdiction — Bight  to 
bring  action  in  County  Court  against  past  mem- 
ber.— Sect.  23  of  the  Industrial  and  Provident 
Societies  Act  1893  provides :  "  All  moneys  payable 


by  a  member  to  a  registered  society  shall  be  a 
debt  due  from  such  member  to  the  aociebr,  aad 
shall  be  recoverable  as  such  either  in  the  County 
Court  of  the  district  in  which  the  registered 
office  of  the  society  is  situate,  or  in  that  of  the 
district  in  which  suoh  member  resides,  at  the 
option  of  the  society."  Held,  that,  under  this 
section,  the  society  can  bring  an  action  in  the 
County  Oot^  to  recover  a  sum  in  excess  of  the 
ordinary  County  Court  jurisdiction  incurred  as 
a  debt  bj;  a  member  to  the  society  during  his 
membership,  although  at  the  date  of  bringing 
such  action  the  person  has  ceased  to  be  a  mem- 
ber of  the  society.  (Gwendolen  Freehold  Land 
Society  0.  Wicks.) 440 

INFANT. 

Contingent  life  interest — Maintenance — Accumula- 
tions  of  surplus  income  during  minority — Bight 
to  accumulations — ^Retention  of,  by  trusteea — 
"Contrary  intention."— Where  a  testator  be- 
queathed a  life  interest  in  a  settled  legacy  to 
fais  daughter  contingently  on  her  attaining  the 
age  of  twenty-one  years  or  marryine,  and  the 
daughter  attained  that  age,  it  was  held  that  she 
was  not  entitled  to  the  funds,  r^resenting  the 
surplus  income  (beyond  what  was  applied  for  her 
maintenance)  of  her  settled  legacy,  accrued 
during  her  minority,  and  accumulations  of  such 
income,  but  that  the  same  ought  to  be  retained 
by  the  trustees  of  the  will  upon  the  trusts 
thereby  declared  of  the  capital  of  the  settled 
legacy.  (Be  Bowlby;  Bowlby  v.  Bowlby.  Ct.  of 
App.) 573 

INSURANCE. 
Lips. 
Policy  —  Construction  —  Warranty  not  to  commit 
suicide  —  Condition  —  Insurance  for  benefit  of 
creditor. — The  application  to  an  insurance  00m- 
pany  for  a  policy  of  insurance  upon  the  life 
of  the  applicant,  which  was  agreed  by  him  to  be 
thq  basis  and  a  part  of  the  proposed  contract 
of  insurance,  contained  a  clause  by  which  the 
applicant  warranted  and  agreed  that  he  would 
not  commit  suicide,  whether  sane  or  insane, 
during  the  period  of  one  year  from  the  date  of 
the  contract.  In  consideration  of  this  applica- 
tion, which  was  made  a  part  of  the  contract,  a 
policy  was  issued  which  was  expressed  to  be  for 
the  benefit  of  a  creditor  of  the  applicant.  The 
applicant  afterwards,  within  a  year  from  the 
date  of  the  contract,  oommitted  suicide.  In  an 
action  by  the  creditor  against  the  insurance 
company  to  recover  the  amount  of  the  insurance 
money:  Held,  that  the  agreement  by  the  api^- 
cant  not  to  commit  suicide  within  the  year  was 
a  condition  of  the  policy,  and  that  the  plaintiff 
could  not  succeed  in  the  action.  (EUinger  and 
Co.  and  another  e.  Mutual  Life  Insurance  Com- 
pany of  New  York.    Ct.  of  App.) 733 

Mbbcantilb. 
Construction  of  policy — ^"Arrests  and  detainments 
of  kings,  princes,  and  people" — ^Warranty — 
Exceptions — "Capture,  seizure,  and  detention  — 
Seizure  by  Government  of  property  of  its  own 
subjects. — ^The  appellant  company,  who  were 
incorporated  under  the  laws  of  the  late  South 
African  Bepublic,  effected  a  policy  of  insurance 
with  the  respondents  on  certain  gold  in  its 
transit  from  their  mines  in  the  territory  of  the 
Bepublic  to  the  United  Kingdom.  The  risks 
insured  against  included  "  arrests,  restraints,  and 
detainments  of  all  kings  princes,  and  people," 
but  the  policy  contained  a  clause  "  warranted 
free  of  capture,  seizure,  and  detention  .  .  . 
and  also  from  ali  consequences  of  ...  ' 
hostilities  or  warlike  operations,  whether  before 
or  after  declaration  of  war."  In  the  course  of 
its  transit  through  the  territory  of  the  Bepublic 
the  gold  was  taken  possession  of  by  the  Govern- 
ment, and  was  totally  lost  to  the  appellants. 
The  act  of  the  Government  was  done  without 
violence,  in  anticipation  of,  and  preparation  for. 
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a  war  vhich  was  then  imminent,  and  was 
declared  shortly  afterwards,  and  such  action  was 
in  accordance  with  the  laws  of  the  Republic.  In 
an  action  against  the  underwriters  on  the  policy,  . 
Held,  that  the  seizure  was  within  the  warranty, 
and  that  the  assured  could  not  recover.  (Robin- 
son Gold  Mining  Company  Limited  and  others 
r.  Alliance  Marine  and  General  Assurance  Com- 
pany Limited.    H.  of  L.) 202 

JERSEY,  LAW  OP. 

Action  to  restrain  parish  assembly  —  Delay 
and  laches.  —  !%•  Royal  Court  of  Jersey 
has  jurisdiction  to  interfere  if  the  civil  assembly 
of  a  pariah  proposes  to  apply  the  funds  under  its 
control  to  purposes  not  warranted  by  law.  But 
in  a  case  in  which  the  petitioner  delayed  taking 
steps  to  put  the  court  in  motion  until  the  act 
of  the  assembly,  the  legality  of  which  he  dis- 
puted, had  been  partly  put  into  execution,  by 
the  acceptance  of  a  tender  and  the  commence- 
ment of  the  works  ordered  by  virtue  of  the  act : 
Held,  that  the  action  could  not  be  maintained. 
(Roberts  v.  Ereaut.    Priv.  Co.) 809 

JOINTURING,  POWER  OF. 
(See  AppoiKTiaNT.) 

JUSTICES. 

Action  against — No  jurisdiction — Want  of  joris- 
diction  not  brought  to  notice  of — Materiality. — 
Where  it  appears  upon  the  face  of  a  summons 
that  a  justice  has  no  jurisdiction  to  entertain 
the  matter,  it  is  immaterial  that  the  want  of 
jurisdiction  was  not  brought  to  his  knowledge 
at  the  hearing  of  such  summons,  inasmuch  as 
by  sect.  2  of  the  Justices  Protection  Act  IMS, 
where  a  justice  of  the  peace  does  an  act  in  a 
matter  of  which  by  law  he  has  no  jurisdiction, 
the  person  injured  thereby  may  bring  an  action 
without  alleging  malice  or  want  of  reasonable 
and  probable  cause.    (PoUey  v.  Fordham,  No.  2.)  62S 

Conviction — ^Duplicity. — C.  was  summoned  and  con- 
victed of  driving  a  motor-car  in  a  public  highway 
"at  a  speed  or  in  a  manner"  dangerous  to  the 
public,  having  regard  to  all  the  circumstances  of 
the  case,  including  the  nature,  condition,  and  use 
of  the  highway,  and  to  the  amount  of  traffic 
which  was  actually  at  the  time  or  which  might 
reasonably  be  expected  to  be  on  the  highway. 
Held,  that  the  conviction  was  bad.  (Rex  v. 
Wells  and  another,  Justices ;  Ex  parte  Clifford.)    98 

(See  LiCEMSQia.) 

LAND. 

Lands  Clauses  Acts — Notice  to  treat — Interest  in 
land  created  after  notice — Right  to  compensa- 
tion for  injury  to  such  land. — When  a  land- 
owner upon  whom  a  notice  to  treat  under  the 
Lands  Clauses  Acta  has  been  served  in  respect 
of  certain  lands,  grants  a  lease  of  other  land  not 
comprised  in  the  notice,  after  he  has  claimed 
compensation,  but  before  it  has  been  assessed, 
the  lessee  cannot  claim  compensation  for  the 
subsequent  injurious  affecting  of  the  land 
demised  by  the  carrying  out  of  the  works  in 
respect  of  which  the  original  notice  was  given. 
QiereeT  v.  Liverpool,  St.  Helens,  and  South 
Lancadiire  Railway  Company.    H.  of  L.) 606 

(See  CEABnr— Ysysos  and  Pobchasbb.) 

LANDLORD  AND  TENANT. 
Covenant  by  tenant  to  pay  all  charges— Paving 
expenses— Demand  on  tenant  by  local  authority 
— Payment — ^Right  of  tenant  to  deduct  amount 
paid  from  rent — Landlord's  right  to  distrain  for 
amount  deducted. — A  payment  made  by  a  tenant 
to  a  local  authority  under  sect.  96  of  the  Metro- 
polis Management  Amendment  Act  1862  on 
account  of  paving  or  other  expenses  incurred  by 
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the  local  authority  which  the  landlord  is  liable 
to  pay  is  not  a  payment  of  rent,  but  only  a  pay- 
ment on  account  of  those  expenses  measured 
by  tiie  amount  of  rent  due  from  the  tenant  to 
the  landlord ;  and  when  a  tenant  has  oovenanted 
with  his  landlord  to  pay  such  expenses  he  is, 
under  the  proviso  to  the  section,  not  entitled 
to  make  the  deduction,  and  the  rent  remains 
due  and  the  landlord  is  entitled  to  distrain  for 
it.    (Skinner  v.  Hunt.    Ct.  of  App.)     370 

Defective  condition  of  demised  premises— Injury 
to  tenant — ^Agreement  by  landlord  to  repair — 
Netice  of  want  of  repair — Liability  of  landlord. 
— ^A  landlord  is  not  liable  to  his  tenant  for  per- 
sonal injuries  caused  by  the  defective  condition 
of  the  demised  premises  unless  the  landlord  has 
agreed  to  repair  the  premises  and  has  received 
notice  of  the  want  of  repair.  (Tredway  «. 
Machin.    Ct.  of  App.) 310 

Distress — Underlease  exceeding  original  term — 
Reversionary  lease. — On  the  30th  June  1902  B. 
took  an  assignment  of  a  lease  of  premises  for 
a  term  expirmg  on  the  6th  July  1904.  By  an 
ajgreement  dated  the  6th  May  1902  the  rever- 
sioner agreed  to  grant  B.  a  reversionary  lease 
for  seventy-three  years  to  commence  from  tiie 
6th  July  1904.  By  agreement  dated  the  20th  Oct. 
1903  B.  agreed  to  let  to  H.  for  twenty-one  years- 
from  the  29th  Sept.  1903.  On  the  19th  Feb.  1904^ 
B.  distrained  on  the  goods  of  a  sub-tenant  of 
H.  for  rent  in  arrear.  Held,  that  the  distress 
was  illegal,  as  B.  had  parted  with  his  reversion, 
and  the  agreement  to  grant  a  reversionary  lease 
only  created  an  interene  termini.  (Lewis  v. 
Baker.) 744 

Factory — Covenant  to  pay  outgoings — ^Expenses  of 
alterations  to  provide  escape  from  fire — ^Right  of 
action  in  High  Court. — Where  a  tenant  has 
covenanted  to  pay  all  outgoings,  and  his  landlord, 
on  the  requisition  of  the  local  authority,  has 
been  required  to  make  certain  alterations  under 
the  Factory  and  Workshop  Act  1891,  so  as  to 
provide  means  of  escape  from  fire,  the  landlord 
cannot  sue  his  tenant  in  the  High  Court  on  his 
covenant,  but  must  apply  in  the  County  Court 
under  sect.  7  (2)  of  the  statute.  (Homer  v. 
FrankUn.)   66* 

Recovery  of  possession — Land  parcel  of  a  manor 
— No  copyhold  tenanls — Lease  for  a  term  of 
indosure  from  waste  of  manor — Long  con- 
tinued possession — ^Free  or  cottage  holding— Quit 
rent — Additions  to  holding  and  variations  in 
lord's  rent— Evidence — Weight — Call  books  of 
the  manor. — Where  it  is  a  (question  whether 
land,  parcel  of  a  manor  in  which  there  are  no 
copyhold  tenants,  is  held  by  tenants  as  free  or 
cottage  holding,  the  fact  that  the  rent  paid  to 
the  lord  of  the  manor  has  been  varied  at  different 
periods,  as  to  same  of  which  no  evidence  is- 
forthcoming  of  any  additions  to  the  holding, 
rebuts  the  presumption  which  would  otherwise- 
arise  in  favour  of  their  holding  as  free  tenants 
at  a  quit  rent,  their  possession  being  long  con- 
tinued, and  supports  the  inference  that  ther 
tenants  held  as  "cottagers."  Land  parcel  of  a 
manor  in  which  there  were  no  copyholds,  and  in 
which  there  were  three  classes  of  tenants— (1)> 
rack  renters,  (2)  freehold  tenants,  and  (3)  cot- 
tagers— was  early  in  the  eighteenth  century  in- 
closed from  the  waste  of  the  manor,  the  rent 
payable  to  the  lord  at  that  time  being  Is.  annu- 
ally. In  1732  the  tenant  purported  to  grant  a 
long  lease  of  the  original  premises  at  a  pepper- 
corn rent,  and  in  1767  the  then  tenant  was  granted 
another  lease  of  the  same  premises  and  an 
additional  piece  of  ground  at  the  rent  of  a  red 
rose.  Defendants  claimed  by  divers  mesne 
assignments  the  interest  in  the  two  long  terms,, 
asserting  that  their  lessors  were  freehold  tenanta 
of  the  manor  at  a  quit  rent.  The  rents  paid  to 
the  lord  of  the  manor  had  increased  from  1«. 
in  1732  to  1*.  U.  in  1767,  2».  in  1791,  and  6*.. 
in  1837.  No  addition  to  the  premises  before  tiia, 
latter  two  years  respectively  to  which  the  in- 
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crease  in  the  rent  could  be  attributed  was 
■hown.  Held,  that  the  defendants'  claim  to  be 
included  in  the  class  of  freehold  tenants  of  the 
manor  failed.  Extracta  from  the  "  call  books " 
of  a  mairor  containing  the  names  of  tenants  and 
their  descriptions  as  "  cottageia "  and  free 
tenants  with  the  amount  of  rent  paid  to  the  lord 
in  respect  of  the  holdings  are,  on  objection 
raised,  subject  to  remarks  as  to  their  weight  as 
evidence  of  the  description  of  the  tenante  and 
the  amounts  paid  to  the  lord  as  rent.  (Foljambe 
V.  John  Smith's  Tadcaster  Brewery  Company 
Limited.)    812 

LAND  TAX. 
(See  Revxhub.) 

LIBEL. 
Defamation — Disparagement  of  pfoods  of  trad«r —  ' 
Special  damage— Cause  of  action.— The  plaintiff 
was  a  paring  contractor,  and  an  importer  of 
American  red  gum  wood  blocks  for  street  paring. 
The  defendant  company  were  importers  of 
Aostralian  wood  for  street  paring.  While  the 
plaintifl's  tender  for  paving  »  street  with  red 
gum  blocks  was  being  considered  by  a  local 
authority,  a  letter  was  written  on  behalf  of  tiie 
company  to  the  local  authority  and  sent  to  each 
member,  aa  follows :  "  We  understand  that  your 
council  propose  laying  the  roadway  of  .  .  . 
with  American  red  gum  blocks.  We  would  strongly 
recommend  that,  before  deciding  upon  this,  you 
should  pay  a  risit  of  inspection  to  .  .  .  the 
roadways  of  which  have  been  paved  with  Ameri- 
can red  gum  only  from  six  to  eighteen  months 
ago  and  are  now  in  a  rotten  condition.  We 
venture  to  say  that  the  result  of  such  a  risit 
would  certainly  remove  from  your  minds  any  idea 
of  nsinir  such  material  for  roadways  in  your 
district.  In  consequence  of  that  letter  the 
plaintiS  suifered  special  damage.  The  jury  found 
a  verdict  in  favour  of  the  plaintiff.  Held,  that  the 
letter  was  not  incapable  of  bearing  a  meaning 
defamatory  of  the  plaintiff's  goods,  and  that  the 
action  could  be  maintained.  (Aloott  r.  Millar's 
Karri  and  Jarrah  Forests  Limited  and  another. 
Ct.  of  App.) 722 

Defamation — Fair  comment — ^Matter  of  Pu}>I>o 
interest — Personal  imputatlAn — New  trial.— When 
a  criticism,  whether  of  a  literary  production  or 
of  a  trade  advertisement,  or  of  a  public  man, 
includes  an  imputation  of  base  and  sordid 
motives,  there  being  no  facts  to  warrant  it,  the 
defence  of  fair  comment  cannot  be  maintained. 
(Joynt  r.  Cycle  Trade  Publishing  Company.  Ct. 
of  App.)     165 

LICENSma. 

Beerhonse  licensed  before  1860 — Conriction  of 
licence-holder  for  selling  spirits  without  a  licence 
— ^Forfeiture  of  licence — Application  by  owners  to 
qiecial  seasions  for  grant  of  a  licence — ^Befuaal 
by  justices — Grounds  of  refusal. — The  licensee  of 
a  beerhouse  which  had  been  licensed  for  the  sale 
of  beer  by  retail  on  the  1st  May  1869  and  oon- 
tinnously  since  that  date  up  to  July  1903,  was 
conricted  for  the  first  time  in  July  1908  of 
baring  sold  spirits  without  having  a  spirit 
lioenoe.  The  beerhouse  was  thereupon  closed  for 
the  sale  of  beer,  and  was  not  again  opened  for 
such  sale  untii  the  following  October.  In  Sep- 
tember in  the  same  year  the  owners  of  the  beer- 
house applied  at  the  special  licensing  sessions 
for  the  grant  of  a  lioenoe  for  the  sale  of  beer 
by  retail  in  respect  of  the  house  to  their 
naminee,  who  was  the  then  real  resident  holder 
and  occupier  of  the  premises.  This  application 
was  made  under  sect.  15  of  the  Licensing  Act 
1874.  Held,  by  the  Court  of  Appeal,  that  an 
api^cation  under  sect.  IS  of  the  Licensing  Act 
1874  cannot  be  successful  unless  the  applicant 
shows  that  the  licence  has  been  continuously 
renewed  since  the  1st  May  1869,  and  is  in  force 


at  the  date  of  the  application.  Held  also,  that 
upon  the  conviction  of  the  licensee  in  July 
1903  the  lioenoe  in  respect  of  the  beerhouse 
ceased  to  exist.  Held,  therefor^  that  the  juris- 
diction of  the  justices  at  special  sessions  to 
refuse  the  application  of  the  owner  was  not 
limited  to  one  or  more  of  the  four  grounds 
specified  in  sect.  8  of  the  Wine  and  Beerhouse 
Act    1869.    (Tower    Justices    v.    Chambers    and 

others.    Ct.  of  App.)    643 

Renewal  of  licence — Alteration  of  premises  required 
by  justices — "  Part  of  premises  where  intoxi- 
cating liquor  is  sold" — Back  entrance  and  pas- 
sage.— By  sect.  11  (4)  of  the  Licensing  Act  1902 
it  is  prorided  that,  upon  an  application  for 
renewal  of  a  licence  for  sale  by  retail  of 
intoricating  liquor  to  be  consumed  on  the  pre- 
mises, the  justices  may  by  order  direct  such 
alterations  as  they  think  reasonably  necessary 
to  secure  the  proper  conduct  of  the  business  to 
be  made  "  ia  that  part  of  the  premises  where 
intoricating  liquor  is  sold  or  consumed."  Upon 
the  application  for  renewal  of  the  licence  of  a 
fully  licensed  public-house,  the  justices  directed 
that  a  back  entrance  and  passage,  used  by 
customers  for  entering  and  leaving  the  premises, 
should  be  closed.  No  intoxicating  Uquor  was  in 
fact  sold  or  consumed  at  the  back  entrance  or 
in  the  passage.  Extra  work  was  entailed  on  the 
police,  so  long  as  the  back  entrance  remained 
unclosed,  in  exercising  the  supervision  necessary 
to  secure  the  proper  conduct  of  the  business. 
Held,  that  the  justices  had  jurisdiction,  under 
sect.  11  (4)  of  the  Licensing  Act  1902,  to  direct 
alterations  to  be  made  by  closing  the  back 
entrance  and  passage.  (Bushell  v.  Hammond 
and  others.    Ct.  of  App.) I 

Renewal  of  licence — Order  for  structural  altera- 
tions— ^Appeal  to  quarter  seasions  against  order — 
Borough  with  quarter  sessions — Jurisdiction  of 
recorder  to  hear  appeal.  Held,  by  Lord  ATver- 
stone,  C.J.  and  Wills,  J.  (Kennedy,  J.  dissenting) 
that,  where  the  licensing  justices  for  a  borough 
having  a  separate  court  of  quarter  sesnons, 
on  the  renewal  of  a  licence,  make  an  order  under 
sect.  11,  sub-sect.  4,  of  the  Lioencine  Act  1902, 
for  certain  structural  alterations  to  be  made  by 
the  licensee  in  that  part  of  the  premises  where 
intoricating  liquor  is  sold,  an  appeal  against 
such  order  lies  to  the  quarter  sessions  of  the 
borough  and  not  to  the  quarter  sessions  for  the 
county,  and  the  recorder  has  jurisdiction  to  hear 
such  appeal.    (Bex  «.  Recorder  of  Bath.) S8S 

LnnTA-noN  of  actions. 

Damage  to  highway — Action  against  public  body — 
Period  of  limitation. — ^By  sect.  1  of  the  Publio 
Autiiorities  Protection  Act  1893  an  action  "shall 
not  lie  or  be  instituted  unless  it  is  commenced 
within  six  months"  from  the  matter  complained 
of.  By  sect.  12  (1)  (6)  of  the  Locomotives  Act 
1898  proceedings  for  the  recovery  of  expenses  of 
extraordinarv  trafBc  "  shall  be  commenced  within 
twelve  months  of  the  time  at  which  the  damage 
has  been  done."  Held,  that  where  it  is  sought 
to  charge  a  public  authority  with  the  expenses  of 
extraordinary  traffic,  the  period  of  limitation  is 
six  months.  (Kent  County  Council  v.  Mayor  of 
Folkestone.)       66t 


LOCAL  GOVERNMENT. 

By-law— Validity— Sole  of  racing  tips  in  news- 
papers— By-law  forbidding  the  frequenting  of 
publio  streets  for  the  sate  of  such  newspapers. 
— ^Under  the  power  given  by  sect.  23  of  tli» 
Municipal  Corporations  Act  1882  to  make  by-lews 
for  the  good  rule  and  government  of  the  county, 
a  county  council  maiM  the  following  by-law: 
"  Sale  of  racing  tips.  No  person  shall  frequent 
and  use  any  street  or  other  public  place  either 
on  behalf  of  himself  or  of  any  other  person 
for  the  purpose  of  selling  or  distributing  any 
paper    or    written    or    printed    matter^evoted 
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wholly  or  mainlQr  to  giving  information  u  to 
the  probable  resuLb  of  races,  iteeplechases,  or 
other  oompetitions."  Held  (by  Lord  Alveistone, 
C.J.  and  Kennedy,  J.,  Fhillimore,  J.  disaenting), 
that  th«  by-law  ws8  too  wide,  and  was  inralid  am 
including  within  its  scope  sales  of  newspapers 
in  the  streets  which  could  not  be  regarded 
otherwise  than  ae  perfectly  innocent  sales  not 
tending  towards  street  betting.    (Soott,  app.  v. 

PiUiner,  resp.)        658 

Local  authority  in  urban  district — Building  in  a 
manner  contrary  to  statute — Statutory  remedy — 
Remedy     by     injunction  —  Proceedings      before 

Sstices  —  Proceedings  by  Attorney-General  — 
andatory  injunction — ^Eiouble  remedy  against 
same  defendant — Laches. — In  a  case  in  wmch  a 
building  company  had  been  fined  by  the  local 
justices  for  erecting  a  building  contrary  to  the 
Public  Health  (Buildings  in  Streets)  Act  1888 
<61  &  62  Vict.  c.  62),  s.  3,  and  the  Attorney- 
General  moved  for  an  injunction  for  a  mandatory 
order  to  compel  the  pulling  down  of  the  build- 
ing: Held,  that  the  fact  that  there  was  a 
statutory  penalty  for  the  offence,  and  that  that 
penalty  had  been  imposed  on  the  defendants, 
was  no  bar  to  the  Attorney-General  obtaining  a 
mandatory  injunction.  (Attorney  -  General  v. 
Wimbledon  House  Estate  Company  Limited.)    ...  163 

Paving  expenses — Liability  of  frontager — Change 
of  ownership  of  premises — Owner  at  date  of 
completion  of  works  not  owner  at  date  of 
demand— Summ&ry  proceedings. — Under  sect.  160 
of  the  Public  Health  Act  1876  a  local  authority 
served  notices  upon  the  owners  of  premises 
fronting  a  certain  street  requiring  them  to  pave 
and  make  up  the  street,  and,  upon  the  notices 
not  being  complied  with,  carried  out  the  re- 
quired works,  and  apportioned  the  expenses  on 
the  frontagers.  One  of  the  frontagers  upon 
whom  the  notice  to  pave  had  been  served  sold  his 
premises  after  the  works  had  been  completed  by 
the  local  authority,  but  before  notice  of  the 
apportionment  of  the  expenses  and  of  the 
demand  for  the  apportioned  sum  had  been  served 
on  him  by  the  local  authority.  The  local 
authority  having  taken  summary  proceedings 
aeainat  him  to  recover  the  apportioned  amount: 
Held,  that  the  frontager,  since  he  was  owner 
of  tlM  premises  at  the  date  of  the  completion  of 
the  works,  was  liable  to  pay  the  amotmt  appor- 
tioned in  respect  of  the  premises  owned  by  nim 
at  that  date.  (Millard,  app.  t.  Balby-with-Hex- 
thorpe  Urban  District  Council,  resps.  Ct.  of  App.)  730 

Supply  of  water  by  one  local  authority  to  another 
— ^Sanction  of  Local  Government  Board — ^Uee  of 
supply — Agreement  for  supply  between  an  urban 
authority  and  a  rural  authority — Fecimiary 
penalty. — ^Where  one  local  authority  contracts 
to  supply  water  to  another  local  authority, 
isect.  61  of  the  Public  Health  Act  1876  merely 
empowers  the  Local  Government  Board  to  sanc- 
tion the  supply  by  the  one  local  authority  to 
the  other,  but  not  to  prescribe  the  use  to  which 
the  supply  is  to  be  put  by  the  local  authority 
receiving  it,  or  to  approve  of  any  agreement 
entered  into  between  the  local  authorities  for 
the  supply,  or  to  decide  any  question  in  dispute 
between  them  as  to  the  terms  of  the  agreement ; 
but  the  fact  that  the  written  sanction  of  the 
Local  Government  Board  to  the  supply  of  water 
by  one  local  authority  to  another  mentions  the 
use  to  which  the  supply  is  to  be  put  by  the 
local  authority  receiving  it  does  not  render  the 
sanction  invalid  as  authorising  the  supply  by  the 
one  local  authority  to  the  other;  and  an  agree- 
ment between  an  urban  authority  and  a  rural 
authority  for  the  supply  of  water  by  the  former 
to  the  latter  at  a  price  to  be  paid  by  the  latter 
does  not  come  within  sect.  174,  sub-sect.  2,  of 
the  Public  Health  Act  1876,  eo  that  the  omission 
from  such  an  agreement  of  the  pecuniary  penalty 
prescribed  bjr  that  sub-section  (assuming  that 
that  sub-section  is  obligatory  and  not  merely 
directory)  does  not  render  the  agreement  invalid. 
(Soothill  Upper  Urban  District  Council  v.  Wake- 


PiAS 

.field   Rural   District   Council   and  Ardaley   East 

and  West  Urban  District  Council.) 800 

Urban  district — County  borough — ^Burial  board — 
City  corporation. — A  county  borough  is  an  urbsm 
district  within  the  Local  Government  Act  1894. 
The  city  of  Liverpool  became  a  county  borough 
under  the  provisions  of  sect.  31  of  the  Local 
Government  Act  1888  (61  &  62  Vict.  c.  41). 
Held,  that  the  area  of  the  county  borough  of 
Liverpool  is  an  urban  district  within  sect.  62  of 
the  Local  Government  Act  1894.  (Kirkdale 
Burial  Board  v.  Liverpool  Corporation.)     28 

LUNACY. 
A^lum— Expenses  of  maintenance  of  lunatics — 
Pauper  lunatics  settled  in  parish  outside  county 
or  Mrough  to  which  the  asylum  belongs — limit 
of  charge  for  nmintenanoe. — Sub-sect.  1  of 
sect.  283  of  the  Lunacy  Act  1890  requires  every 
visiting  committee  to  fix  "a  weekly  sum,  not 
exceedmg  14s.,  for  the  expenses  of  maintenance 
and  other  expenses  of  each  pauper  hmatio  in  the 
asylum,"  and  sub-sect.  3  gives  them  power  to 
fix  "  a  greater  weekly  sum  not  exceeding  14s." 
in  respect  of  pauper  lunatics  "  other  than  those 
sent  from  or  settled  in  a  parish  or  place  within 
the  county  or  borough  to  which  the  asylum 
belongs."  Held,  that  the  committee  have  no 
power  under  sub-sect.  3  to  fix  a  greater  weekly 
sum  than  14s.  for  the  expenses  of  maintenance 
of  out-county  pauper  lunatics  in  the  asylum; 
but  that  the  sub-section  merely  gives  them  power ' 
to  make  a  differential  charge  between  out 
lunatics  and  home  lunatics,  and,  while  charging 
less  than  the  14s.  in  respect  of  home  hmatics,  to 
charge  a  greater  sum,  up  to  the  limit  of  14s.,  in 
respect  of  out  lunatics.    (Fitch  v.  Bermondsey 

Guardians.)        665 

Illegitimacy  of  lunatic — ^Disposition  of  lunatic's 
property  after  death — Proceedings  to  determine 
testamentary  capacity — Validity  of  deed. — A  deed 
executed  by  a  lunatic  so  found  by  inquisition — 
who  at  the  time  fully  comprehended  the  effect 
of  what  she  was  doing — ^purporting  to  dispose 
of  her  property  after  her  death,  and  similar  in 
its  effect  to  a  will,  was  held  to  be  wholly 
inoperative  and  void  and  not  able  to  be  recog- 
nised by  the  court  in  any  way,  it  being  incon- 
sistent with  the  control  whidi  the  Crown  naa  the 
right  and  duty  to  exercise  over  the  property  of  a 
lunatio  and  the  provisions  of  sect.  120  of  the 
Lunacy  Act  1890.  (Re  Walker.  Ot.  of  App.)  ...  713 
Marriage  settlement — Wife  a  lunatic — Power  of 
appointment  amonz  children — Power  vested  in 
lunatic  "  in  the  ctiaracter  of  trustee " — Juris- 
diction to  authorise  exercise  of  power  by  com- 
mittee of  lunatic.^Sect.  128  of  the  Lunacjjr  Act 
1880  empowers  a  judge  exercising  jurisdiction  in 
Lunacy  to  make  an  order  for  the  exercise  by  the 
committee  of  the  estate  of  a  lunatic  not  so 
found,  in  the  name  and  on  behalf  of  the  lunatic, 
of  a  limited  power  of  joint  appointment  vested 
by  a  marriage  settlement  in  the  wife  (the  lunatic) 
and  the  husband  (the  committee).  So  held 
by  Vaughan  Williams  and  Romer,  >L.JJ., 
dittentietae  Cozens-Hardy,  L.J.  {Be  A.,  a  person 
of  unsound  mind  not  so  found  by  inquisition. 
Ct.  of  App.)    238 

MACHINERY. 
(See  Pactobt— PixTtntES.) 

MARGARINE. 
(See  Food  akd  Dbuos.) 

MARRIED  WOMAN. 
Separate  estate — Acknowledgment  of  advances — 
Contract — Executor — Retainer — Ready  money — 
Money  on  deposit.— Mrs.  H.,  a  daughter  of  a 
testator,  acknowledged  in  writing,  after  the 
passing  of  the  Married  Women's  Property  Act 
1893,  that  certain  advances  had  been  made  to  her 
out  of  the  testator's  estate  before  the  passing  of 
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the  Act,  when  she  had  no  separate  estate.  The 
executor  claimed  that  she  should  bring  into 
account  the  amount  of  the  adTances  as  against  a 
■hare  of  the  estate,  of  which  the  testator  died 
intestate  and  which  she  took  as  one  of  his  next 
of  kin,  and  insisted  that  he  had  a  right  of 
cetainer  out  of  this  share.  Held,  that  the  con- 
tract in  sect.  1  of  the  Married  Women's  Property 
Act  189S  must  be  a  contract  entered  into  for 
the  first  time  by  a  married  woman  after  the 
date  of  the  Act;  that  an  acknowledgment  of  a 
pre-existing  debt  was  not  such  a  contract ;  and 
that,  there  being  no  debt  for  which  Mrs.  H. 
4»uld  have  been  sued,  the  executor  had  no  right 
of  retainer.  The  testator,  who  made  a  gift  out 
of  ready  money,  had  certain  money  on  deposit 
at  a  bank  withdrawable  at  fourteen  days'  notice. 
Held,  that  the  money  on  deposit  was  not  ready 
money.    {Re  Wheeler;  Hankinson  e.  Hayter.)  ...  227 

MASTEB  AND  SERVANT. 
Contract  to  provide  a  servant — Nozligence  of 
serrant — Liamlity  of  master. — A  pmlanthiopio 
association  engaged  and  paid  c^ualified  nurses 
and  sent  them  out  to  nurse  patients,  a  charge 
being  made  in  the  case  of  patients  who  could 
afford  to  pay.  Through  the  negligence  of  a 
nurse  sent  out  by  the  association  to  nurse  a 
patient  for  payment  the  patient  was  injured.  In 
an  action  against  the  members  of  the  committee 
of  the  association  to  recover  damages  for  the 
injury,  the  jury  found  that  the  association  under- 
took to  nurse  the  patient  through  the  agency  of 
the  nurse  as  their  servant,  and  they  assessed  the 
damages  at  3002.  Upon  an  appeal  by  the  defen- 
dants, the  Court  of  Appeal  came  to  the  con- 
clusion upon  the  evidence,  which  was  all 
documental?,  that  the  contract  of  the  association 
was  only  to  provide  a  qualified  nurse,  and  not 
to  nurse  the  patient.  Held,  that,  as  the  contract 
was  only  to  provide  a  qualified  nurse,  and  not  to 
nurse  the  patient,  the  defendants  were  not  liable 
for  the  negligence  of  the  nurse.  (Hall  and 
another  v.  I^es  and  others.    Ct.  of  App.) 20 

MERCHANDISE   MARKS. 

False  trade  description — Tea  weighed  with  paper — 
Gross  weight. — The  respondent,  having  asked  for 
a  (quarter  of  a  pound  of  tea,  was  handed  by  an 
assistant  of  the  appellants  a  packet  already 
folded  and  tied  with  string.  A  ticket  was 
inserted  under  the  string,  on  one  side  of  which 
was:  "Star  Tea  Company  Limited.  Quarter 
pound  2s.  8d.  tea  ticket  ..."  and  on  the 
other  a  notice  that  every  purchaser  of  a  quarter 
of  a  pound  and  upwards  was  ^iven  some  useful 
article.  The  tea  was  wrapped  in  a  piece  of  lead 
paper,  on  which  was  prmted  "  Quarter  pound 
gross  weight."  The  tea  by  itself  was  short  by 
^z.  of  a  quarter  of  a  pound,  but  with  the  paper 
was  slightly  in  excess.  Held,  that  the  appellants 
were  rightly  convicted  under  sect.  1  (2)  of  the 
Merchandise  Marks  Act  1887  of  applying  a  false 
trade  description  to  the  tea  b^  means  of  the 
ticket.  (Star  Tea  Company  Limited,  apps.  r. 
Whitworth,  resp.) 87 

Trade  description — Invoice — Kilderkin. — G.  having 
ordered  one  kilderkin  of  mild  ale  received  a  cask 
of  ale  together  with  an  invoice  which  stated  : 
"Bought  of  North-Eastem  Breweries  Limited. 
Oct.  21,  1903.  Kils  1.  Mild  Ale  B.M.  Per  Bri. 
4S>. — U."  The  cask  held  seventeen  gallons  one 
quart  and  one  pint,  and  a  kilderkin  is  a  cask 
holding  eighteen  gallons.  It  was  found  as  a  fact 
that  the  appellants  knew  that  the  process  of 
coopering  casks  had  the  effect  of  diminishing 
their  holding  capacity.  Held,  that  the  appellants 
were  rightly  convicted  of  applying  a  false  trade 
description  within  sect.  2  (1)  (d)  of  the  Merchan- 
dise Marks  Act  1887.  (North-Eastem  Breweries 
Limited,    apps.   r.   Gibson,   resp.)     ...     78 

METROPOLIS. 
Building   line — Projection — Advertisement   case    in 
front   of    building — Projection    beyond    building 


Un»—"  Structure." — ^The  reapondentc,  without  the 
consent  of  the  London  County  Council,  erected 
upon  the  front  walls  of  their  building  twelve 
alvertisement  cases  which  were  constructed  of 
sheet  iron,  supported  by  strong  wrought-iroa 
supports  securely  cut  and  pinned  through  the 
front  walls  of  the  building.  The  outer  aide  of 
these  cases  wsa  covered  with  a  wooden  frame 
carrying  canvas  with  advertisements,  and  the 
interiors  could  be  illuminated  with  electric  light. 
The  eases  were  from  2ft.  to  6ft.  wide  and  from. 
6ft.  to  7ft.  high,  and  the  front  of  each  case 
waa  about  lOin.  beyond  the  general  building 
line,  and  the  eases  (except  the  iron  support^ 
could  be  removed  in  a  day  without  injury  to 
the  building.  Upon  an  information  under 
sect.  22  of  the  London  Building  Act  1894  for 
erecting  "  structures "  beyond  the  seneral  buiU- 
ing  line,  a  magistrate  having  found  that  the 
eases  were  not  "  structures  "  within  the  meaning 
of  the  Act:  Held  (by  Lord  Alverstone,  G.J.  and 
Kennedy,  J.,  Wills,  J.  dissenting)  that  there  was 
no  ground  for  saying  that  the  magistrate  was 
wrong  in  law  in  so  holding,  and  that  the  decision 
ought  to  be  affirmed.  (London  County  Council, 
apps.  V.  Illuminated  Advertisements  Company, 
reeps.)        852 

"  Dwelling-house  to  be  inhabited  or  adapted  to  be 
inhabited  by  persons  of  the  working  class" — 
Intention  and  adaptation  of  a  dwelling-house. — 
Houses  constructed  in  such  a  way  that  it  is 
practically  certain  that  when  constructed — mean- 
ing at  the  time  of  construction  or  building,  and 
not  ultimately— they  would  be  inhabited  by 
persons  of  the  working  class,  then  the  fact  that 
the  builder  intends  them  for  occupation  by  any- 
one who  would  take  them,  meaning  thereby  any 
person  who  might  come  along,  and  who  might 
be  willing  to  take  a  particu&r  house  and  not 
occupy  or  underlet  it  for  the  purposes  of  persons 
of  the  working  class,  would  not  be  sufficient  to 
prevent  the  houses  being  houses  that  were  in- 
tended "to  be  inhabited  ...  by  persons  of 
the  working  class "  within  sect.  IS  (6)  of  the 
London  Building  Act  1894.  The  words  "to  be 
inhabited "  or  *'  adapted  to  be  inhabited "  in 
sect.  13  (6)  constitute  two  distinct  conditions. 
The  first  means  "  intended  to  be  inhabited,"  and 
the  second  means  in  some  respects  "  having 
features  of  construction  which  pomt  to  the  use 
of  the  houses  by  persons  of  the  working  class  as 
their  natural  use."  (Crow,  app.  v.  Davis,  reap.. 
No.  2.) 88 

London  —  Buildings  —  Party  wall  —  Differences 
between  "  building  owner "  and  "  adjoining 
owner"  —  Arbitration  under  London  Building 
Act  1894— Jurisdiction  of  arbitrators — Award 
that  "adjoining  owner"  might  raise  the  party 
wall  at  any  future  time. — In  1902  the  tenant 
of  a  house  in  London,  of  which  the  plaintiff 
was  the  freeholder,  was  proposing  to  exercise 
his  rights  as  building  owner,  under  the  London 
Building  Act  1894,  in  respect  of  a  party  struc- 
ture, and  to  alter  or  rebuild  a  party  wall.  He 
gave  notice  tmder  the  Act  to  the  defendants, 
the  adjoining  owners  of  the  proposed  work, 
and  they  by  notice  required  him  to  do  certain 
things  for  their  convenience.  The  differences 
thereupon  arising  between  the  parties  were 
referred  to  arbitration  under  sect.  91  of  the 
Act,  and  an  award  was  made  by  which,  after 
dealing  with  otlier  matters,  it  was  awarded  that 
the  defendants  should  "  have  the  right  at  any 
time,  with  or  without  notice,  to  raise  the  party 
wall,  as  they  may  desire."  In  1904  the  dsfeu- 
dantii  proposed  to  raise  the  party  wall,  which 
had  been  built  in  1902,  without  givmg  any  notice 
to  the  plaintiff  or  taking  any  step  under  the 
Act,  relying:  on  the  provisions  of  the  award. 
The  plaintiff  brought  this  action  to  restrain 
them  from  so  doing.  Held,  that  the  award,  ao 
far  as  it  purported  to  give  the  defendants  the 
right  to  ruse  the  party  wall,  was  made  without 
jurisdiction  and  was  of  no  effect,  and  that  the 
defendants  could  not  interfere   with   the  party 
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ynll  vritliout   giving   notice   as  building  owners 
under  the  provisionc  of  the  London  Building  Act 
1894.      (Leadbetter   v.   Borough  of   St.   Muyle- 
bone.     Ct.  of  App.)     , 6S9 

Ijondon  Building  Act  1894 — General  line  of  build- 
ings— Appeal  from  superintending  architect — 
Costs. — Where  the  general  building  line  is  to  be 
defined  and  drawn  within  sect.  22  of  the  London 
Building  Act  1894,  is  a  question  of  fact  which 
ought  to  be  decided  with  reference  to  the 
phyacal  aspect  of  the  street  and  buildings, 
&c.  Therefore  on  an  appeal  to  the  tribunal  of 
appeal  from  the  certificate  of  the  superintend- 
ing architect,  that  tribunal  in  fixing  the  building 
line  can  take  different  points  from  which  and  to 
which  they  will  define  the  general  building  line, 
to  those  which  the  superintending  architect  has 
chosen.  The  tribunal  of  appeal  can  award  a 
lump  sum  for  costs  to  a  successful  appellant 
instead  of  simply  awarding  costs.  {Se  London 
County  Council  and  the  ijondoa  Building  Act 
1894.)    801 

New  street — ^Expenses  of  paving — "Owner" — Land 
abutting  on  street — ^Bestriction  imixised  by 
(tatute  OD  user  of  land — Restriction  in  favour 
of  an  individual  —  Exemption  from  |iaving 
expenses. — In  a  private  Act  conferring  additional 
powers  upon  a  railway  company  there  was 
inserted  for  the  protection  of  tae  person  named 
therein,  who  was  the  owner  of  land  adjoining 
the  railwav,  a  section  providing  that  the  com- 
pany should  acquire  all  the  land  of  the  owner 
up  to  a  certain  road,  and  should  leave  a  strip 
of  that  land  20ft.  wide  along  the  whole  length 
of  the  road,  and  plant  and  maintain  the  same 
with  shrubs  and  trees,  and  fence  off  the  land 
from  the  road  with  an  iron  fence,  and  the  com- 
pany duly  acquired  the  land,  left  the  strip  20ft. 
wide,  and  planted  and  fenced  the  same  as  pro- 
vided by  the  section.  The  local  authority  having 
resolved,  under  the  Metropolis  Management  Acts, 
to  pave  the  road  as  a  "  new  street,"  and  having 
damied  port  of  the  apportioned  expenses  from 
the  company  as  being  the  "  owners "  of  the  strip 
of  land  "  bounding  or  abutting "  on  the  new 
street:  Held,  that,  as  the  section  wajs  for  the 
protection  of  an  individual,  and  the  incapacity 
of  the  strip  of  land  to  yield  a  rack  rent  was 
created,  not  for  a  public  purpose,  but  for  the 
benefit  of  an  individual,  the  land  was  not 
thereby  made  extra  commereium,  and  therefore 
the  company  were  "owners"  of  the  land  within 
the  meaning  of  sect.  2S0  of  the  Metropolis 
Management  Act  185S,  and  were  liable  under 
sect.  77  of  the  Metropiolis  Management  Amend- 
ment Act  1862  to  contribute  to  the  expenses  of 
paving  the  new  street.  (Mayor,  &c.,  of  Hamp- 
stead  V.  Midland  Bailway  Company.) 661 

New  street — ^Paving  expenses — "  Owner  "  of  land — 
Land  abutting  on  street — Bank  of  public 
navigable  river. — The  defendants,  a  statutory 
corporation  created  for  the  purpose  of  maintain- 
ing and  managing  the  navigation  of  the  river 
Lee  as  a  public  navigable  river,  were  the  owners 
of  a  strip  of  land  which  had  been  acquired  by 
their  predecessors  under  Etatutoiy  powers  for  the 
purpose  of  making  a  retaining  bank  for  the  river. 
The  bank  had  been  made  and  was  26ft.  wide  at 
the  base  and  Sft.  wide  at  the  top.  It  wae  used 
solely  as  a  retaining  bank,  and  there  were  no 
buildings  upon  it.  This  bank  abutted  on  a  new 
street,  which  was  paved  br  the  plaintiffs  under 
sect.  105  of  the  Metropolis  Management  Act  1866. 
Held,  that  the  defendants  were  the  "owners"  of 
the  bank,  within  the  meaning  of  sect.  260  of  the 
Metropolis  Management  Act  185S,  and  were 
therefore  liable  to  contribute  to  the  expenses  of 
paving  the  new  street,  under  sect.  77  of  the 
Metropolis  Management  Act  1862.  (Hackney 
Corporati<ni  r.  Lee  Conservancy  Board.    Ct.  of 

App.)    ...    IS 

Sewer — ^Draiu — Nuisance — Drainage  of  houses  in 
pairs  by  combined  operation — Approved  plan  not 
showing  details  of  drains  —  Notification  of 
approval — ^Work  carried  out  under  supervision  of 


vestry  surveyor — ^Wrongful  connection  with  drain 
— ^Effect  of — Notice  to  owner  to  reinstate  drain 
according     to     plan  —  "  Offending     person."  —  A 
builder  and  owner  of  property,  since  deceased, 
deposited  in  the  year  1880  with  the  vestry  a  plan 
for  a  large  number  of  houses  which  he  proposed 
to  build  in  a  certain  road,  and  this  plan  merely 
showed  that  the  houses  were  to  be  drained  ia 
pairs  by  a  combined  operation,  but  did  not  give 
any  details   as  to   the  particular  drains   to   be- 
provided  within  the  combined  area  or  the  course 
of  such  drains.    The  plan  was  approved  by  the- 
works  committee,  and  as  approved  was  adopted 
by  a  resolution  of  the  vestry,  but  there  was  no 
evidence  as  to  whether  this  approval  had  been 
notified  to  the  builder.    The  houses  were  built 
and  the  drains  were  then  made  substantially  in 
their  present  form.    The  two  contiguous  houses — 
Nos.   27   and  29 — were  by  the  plan  to  be,  and 
were  in  fact,  drained  together,  the  drains  of  the 
two  houses  meeting  at  a  point  in  front  of  the 
houses,    and    passing    from    that    point   to    the 
sewer.    The  sink  at  the  back  of  No.  27  was  closet 
to   the   sink   at   the   back   of   No.    29,    and   both 
sinks  were  drained  into  the  drain  of  No.  29,  so 
that  the  drain  of  No.   29  took   throughout  the 
whole  of  its  course  a  part  of  the  drainage  of 
No.  27 — namely,  the  sink  water  from  the  back  of 
that  house.     It   also  took  the  rain  water  from 
the  front  roof  of  No.  31,  which  flowed  along  the 
gutter  between   the   sloping   roofs   into   a   stack 
pipe  fixed  on  the  wall  of  No.  29  and  emptied 
over  an  open  gulley,  and  thence  flowed  into  the 
drain   of   No.    29.     The   ownership   of   the    two 
houses  had  not  been  divided  and  the  title  had 
remained  in  the  same  person,  and  had  devolved 
by    gift    to    a    member   of    the    original    owner'a 
family  by  a  distribution  made  by  him  amongst 
his    family.    A    nuisance    existed    in    the    drain 
under  No.  29,  by  reason  of  its  defective  condi- 
tion, at  a  point  after  it  had  received  the  sink 
water  from  No.   27,   but  before  it  had  received 
the  rain  water  from  the  roof  of  No.  SI,  and  the 
local  authority  served  upon   the  owner  a  notice- 
under  sect.  83  of  the  Metropolis  Management  Act 
1866,  calling  upon  him  to  reinstate  the  drain  in 
conformity  with  the  plan  sent  in  in  1889,  by  dis- 
connecting  it   from   the   branch    drain    receiving 
the  waste  water  from  the  sink  of  No.  27.    Th& 
owner  contended   that  the  drain  was  in  fact  a 
sewer   throughout  the  whole  of   its  length,   by 
reason  of  its  receiving  the  sink  water  from  the 
sink  of  No.  27,  inasmuch  as  such  connection  had 
not  been  authorised  by  the  original  plan;  and 
that,  at  all  events  by  receiving  the  rain  water 
from  the  roof  of  No.  SI,  it  was  a  sewer  from  the 
point    where    the    rain-water    pipe    entered    m& 
drain  onwards  to  the  public  sewer.     Held,  that, 
as  an  inference  of  fact,  the  approval  of  the  plan 
by  the  vestry  must  be  taken  to  have  been  duly 
notified  to  the  builder  in  accordance  with  sect.  79 
of    the   Metropolis    Management   Act   18S6,    and 
that  as  the  vestry  by  their  order  had  approved 
the  combined   drainage  of  the  houses  in   pairs, 
they  must,  under  the  circumstances,  be  taken  t» 
have  conferred  upon  their  surveyor  an  authority 
to  deal  with  the  way  in  which  the  drains  from 
the  particular  water-closets   and   sinks  were  to 
go ;  that  the  joining  of  the  sink  pipe  of  No.  27 
with  the  drain  of  No.  29  must  therefore  be  taken 
to  have  been  in  fact  done  with  the  approval  of 
the  surveyor  and  under  the  order  of  the  vestry 
approving  of  the  combined  drainage,  and  conse- 
quently did  not  convert  the  drain  of  No.  29  into 
a    sewer    repairable    by    the    public    authority. 
Held,  further,  that  even  if  the  act  of  the  builder 
in  making  this  connection  between  the  two  drains 
was    unauthorised   and   therefore   wrongful,    his 
wrongful  act  did  not  at  that  time  convert  what, 
was  otherwise  a  drain  repairable  by  himself  into 
a  sewer;  and,  there  being  no  question  as  to  tho 
rights  of  purchasers  of  the  houses,  and  the  pro- 
perty   therein    remaining    in    one    person    who 
received  the  same  as  a  gift,  such  wrongful  acfc 
did  not  give  either  the  original  builder  himself, 
or  the  owner  who  was  a  member  of  his  family 
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claiming  through  him,  s  right  to  say  that  the 
<lrain  was  a  sever  repairable  by  the  vestry. 
SmbU,  the  fact  that  the  rain  water  from  the 
roof  of  No.  31  passed  along  the  gutter  between 
the  two  houses,  down  the  stack  pipe  of  No.  29, 
and  into  the  drain  of  No.  29,  did  not  convert 
into  a  sewer  either  the  gutter,  or  the  stack  pipe 
or  the  part  of  the  dram  between  its  point  of 
junction  with  the  rain-water  pipe  and  the  sewer, 
such  rain  water  in  the  gutter  really  becoming 
the  drainage  of  No.  29.  Held,  further,  that, 
inasmuch  as  the  notice  under  sect.  83  is  required 
to  be  served  on  the  "  offending  person,  the 
section  does  not  apply  and  cannot  be  put  in 
force,  unless  the  "oSending  person"  can  be 
found  and  the  notice  can  be  served  upon  him, 

•  Jind  as  the  owner  was  not  an  "  oSending  person," 
even  though  the  original  builder  may  have  been, 
the  notice  served  on  him  under  sect.  83  was  a 
bad  notice.  (Heaver's  Executors  and  others  r. 
Pulham  Borough  Conncil.) 31 

Street — Commencing  to  form  or  lay  out — Passage 
to  shops. — A  passage-way,  thoroughfare,  or  court- 
yard leading  to  shops,  even  although  some  part 
of  the  user  may  be  restricted  to  certain  times, 
which  is  intended  and  used  as  a  market  or 
bazaar,  may  be  a  "  street "  within  the  meaning  of 
the  London  Builduig  Act  1894,  and  the  person 
responsible  thererore  may  be  convicted  under 
sect.  7  of  that  Act  for  commencing  to  form  and 
lay  out  a  street.  (London  County  Council,  appa. 
t.  Davis,  resp.)      6SS 

MINE. 

Checkweigher  —  Removal  of  —  Interference  with 
workmen. — Acts  of  interference  with  any  of  the 
workmen  at  a  mine  for  which  a  court  of  sum- 
mary jurisdiction  may  order  the  removal  of  a 
checkweigher  by  virtue  of  sect.  13  of  the  Coal 
Mines  Regulation  Act  1887  need  not  be  done  at 
the  mine,  and  need  not  be  done  by  virtue  of  or 
in  connection  with  the  office  of  checkweigher. 
(Sykea,  app.  v.  Barraclough,  resp.) 660 

Bight  to  let  down  surface— Inclosuro  of  commons 
— Award — ^Reservation  of  manorial  rights — ^Work- 
ing of  mines — Damage  to  surface  owners — 
Support. — By  an  Inclosure  Act  and  award  cer- 
tain waste  land  was  allotted  amongst  com- 
moners. The  Act  provided  that  nothing  therein 
contained  should  oe  construed  to  diminish  the 
nghta  of  the  lord  of  the  manor  in  respect  to  hia 
■eignory  and  royalties  except  in  respect  of  his 
ownership  of  the  soil  to  be  inclosed.  And,  fur- 
ther, that  the  lord  and  hia  successors  should 
hold  and  enjoy  all  mines  and  quairiea  under  the 
waate,  together  with  liberty  of  searching  for, 
winning,  and  working  tiie  same,  as  fully  and 
freely  as  if  that  Act  had  not  been  passed,  and 
that  without  making  or  paying  any  satisfaction 
for  so  d<nng.  Held,  that  there  was  nothing  in 
the  Act  to  deprive  the  surface  owners  of  tneir 
common  law  right  ot  support.  (Bidiop  Auck- 
land Industrial  Co-operative  Flour  and  Provision 
'Society  Limited  v.  Butterknowle  Colliery  Com- 
pany Limited.    Ct.   of  App.)   441 

MINERALS. 
'  (See  Railwat.) 

MORTGAGE. 

•  (See   AssiQTUxgst.) 

NEGLIGENCE. 
Breach  of  duty  —  Contract  to  repair  vans  for 
owner  —  Negligence  in  repair  —  Injury  to 
carman  of  van  owner  —  Inability  of  repairer. 
— Hie  defendant  contracted  to  keep  the  vans  of 
B.  and  Co.  in  good  and  aubstantiu  repair  for  a 
period  of  three  years.  One  of  B.  and  Co.'s  vans 
was  submitted  to  the  defendant  for  repair,  and 
shortly  afterwards  a  wheel  of  that  van  came  oft 
while  the  plaintiff,  a  carmtui  in  the  employ  of 
fi.  and  Co.,  was  driving  it,  and  the  plaintiff  wai 


thereby  injured.  The  plaintiff  alleged  that  the 
wheel  of  the  van  came  off  owing  to  th«  negligent 
manner  in  which  it  had  been  repaired  by  the 
defendant's  servant.  Held,  that  there  was  no 
breach  of  any  duty  owing  by  the  defendant  to 
the  plaintiff;  and  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant.  (Earl  «.  Lub- 
bock.   Ct.  of  App.)    73,  830 

New  trial — ^Personal  injury — ^Measure  of  damages — 
Prospective  loss  of  income — Matters  to  be  con- 
sidered by  jury. — ^The  plaintiff  having  brought  an 
action  for  damages  for  personal  Injuries  sustained 
by  him  while  travelling  on  the  defendanta' 
line,  obtained  a  verdict  for  30002.°,  of  which 
4602.  represented  expenses  and  loss  of  income 
incurred  at  the  date  of  the  trial,  and  2650{. 
compensatitm  for  prospective  loss  of  professional 
earmngs.  The  plaintiff  was  twenty-eight  years 
of  age.  He  had  been  trained  for  the  position  of 
a  marine  engineer,  and  had  a  prospect  of  obtain- 
ing the  post  of  superintending  marine  engineer 
from  his  uncles,  who  were  slupowners.  At  the 
date  of  the  accident  he  was  in  the  employment 
of  his  father's  firm  at  a  salary  of  between  2{. 
and  SI.  a  week.  There  was  evidence  that  the 
plaintiff  was  qualified  for  the  position  of  a 
superintending  marine  engineer,  but  that,  in 
consequence  of  the  injury  to  his  leg  caused  by 
the  accident,  he  would  not  be  able  to  fulfil  the 
duties  of  such  a  position ;  that  the  salary 
attached  to  such  a  post  varied  from  6002.  to 
16002.  a  year;  and  that  the  plaintiff  had  applied 
to  a  company  for  such  a  post,  with  a  salary  of 
6002.,  rising  annually,  and  had  been  refused  on 
account  of  his  injury.  The  judge  at  the  trial 
told  the  jury  that  the  plaintiff  had  lost  the 
possibility  of  earning  such  a  livelihood  as  he  had 
expected,  but  he  was  able  to  earn  something, 
though  not  in  any  way  equal  to  what  he  would 
have  earned  but  for  the  accident;  that  there 
were  the  accidents  of  life  and  other  elements 
which  had  to  be  taken  into  consideration,  which 
ought  to  prevent  them  giving  him  such  a  sum  as 
would  be  simply  an  investment  and  enable  him 
to  do  nothing;  still  he  was  entitled  to  a  fair  gum, 
considering  the  position  he  was  fitted  for  and 
the  position  he  was  in.  Held,  that  the  amount 
of  damages  was  not  such  as  twelve  sensible  men 
could  not  have  awarded;  that  the  judge  had  not 
misdirected  the  jury ;  and  the  jury  had  not  taken 
into  consideration  matters  which  they  ought  not 
to  have  taken  into  consideration,  nor  appUed  a 
measure  of  damages  which  they  ought  not  to 
have  applied ;  and  there  was  no  ground  for  a  new 
trial.    (Johnston     e.     Great    'Western    Railway 

Company.    Ct.  of  App.)     1S7 

(See  Principal  and  Aobnt.) 

NEW  STREET. 
(See  Metbopolis.) 

NEW  TRIAL, 
^ee  Nequqencs.) 

NUISANCE. 

Adjoining  owners — Overhanging  trees — Damage 
to  neighbour's  crops  caused  by — Right  to  main- 
tain action  for  damage  so  caused — Injunction. — 
An  action  lie*  for  damage  to  crops  caused  by 
the  branehea  of  trees  belonging  to  and  in  the 
land  of  an  adjoining  owner,  overhanging  the 
labd  on  which  the  crops  are  growing.  In  such 
case  the  penon  whose  crops  are  injured  by  the 
overhanging  branches  of  his  neighbour's  trees 
ia  not  conmied  to  his  remedy  by  cutting  off  the 
branches  which  overhang  hia  land,  but  may 
maintain  an  action  for  the  damage.  (Smith  v. 
Giddy.)       296 

Injunction  —  Damages  —  Undertaking  —  Pleading 
— Exaggeration  in  plaintiff's  evidence — Special  or 
general  damage — Costs. — Where  a  plaintiff  in 
action  for  nuisance  by  noise  and  vibration  claims 
an  injunction  which,  or  its  equivalcja^  under- 
Digitized  by  LjOOQ  IC 
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taking,  ii  granted  by  the  court,  and  also  asks 
for  general  damages  as  ancillary  to  the  real 
remedy  sought,  he  is  not  entitled  to  substantial 
damages,  but  is  entitled  to  recover  something, 
not  as  compensation,  but  acknowledgment  of  the 
wrong  he  has  suffered.  In  the  absence  of  mis- 
conduct a  successful  plaintiff  who  has  not  failed 
wholly  on  one  issue  in  the  action  will  not,  subject 
to  the  large  discretion  of  the  court,  be  deprived 
of  costs  because  some  of  his  witnesses  have  been 
guilty  of  exaggeration  in  their  evidence.  (Lip- 
man  t.  Oeorge  Fulman  and  Sons  Limited.) 1S2 

PAETinON  ACTION. 
(See  Practice.) 

PATIENTS,  DESIGNS,  AND  TBADE  MABES. 

Design  —  Begistration — Infringement — Patent  and 
registered  design  for  same  invention — Second 
registered  design  similar  to  previous  design — 
Begistration  of  design  not  known  to  infringer. — 
The  plaintiffs  registered  a  design  for  improve- 
ments in  motor  cycles  between  the  time  when 
they  applied  for  and  the  time  when  they  obtained 
letters  patent  for  a  similar  invention.  Subse- 
quently they  registered  a  new  desien,  which,  in 
fact,  was  similar  to  the  originally  registered 
design,  and  sold  machines  marked  with  the 
second  registration  number  only.  Held,  that  the 
grant  of  letters  patent  and  the  statutory  copy- 
right of  the  proprietor  of  the  design  bemg  dif- 
-  ferent  in  their  legal  nature  and  effect,  the  patent 
right  and  the  copyright  might  co-ezist,  altJiough 
tlra  Legislature  never  intended  that  the  copy- 
right of  designs  should  be  used  to  protect 
monopolies  the  subject  of  letters  patent. 
(Werner  Motors  Limited  v.  A.  W.  Gamage 
Linrited.    Ct.  of  App.) S88 

Patent  —  Infringement  —  Combination  —  Manufac- 
ture and  sale  of  component  part — Intention  of 
purchaser  to  infringe— Knowledge  of  vendor.— 
The  sale  of  an  article  which  is  a  component  part 
of  a  combination  which  is  the  subject  of  a 
patent,  and  which  the  vendor  knows  is  intended 
to  be  used  for  the  purpose  of  infringing  the 
patent,  is  not  an  infringement  of  the  patent  by 
the  vendor  even  though  the  article  could  not  be 
used  for  any  other  purpose  than  as  part  of  the 
combination.  (Dunlop  Pneumatic  Tyre  Company 
Limited  v.  David  Moseley  and  Sons  Limited.  Ct. 
of  App.)     40 

Trade  mark  — "Invented  word "  —  " Absorbine " — 
Bemoval  from  register. — "  Absorbine  "  is  not  an 
"  invented  word "  within  the  meaning  of  sub- 
seot.  1  (d)  of  sect.  10  of  the  Trade  Marks  Act 
1888,  and  capable  of  being  registered  as  a  trade 
mark,  in  respect  of  a  chemical  substance  used  for 
veterinary  purposes — i.e.,  for  absorbing  and 
removing  puffs  and  swellings  on  animals. 
(Christy  r.  Tipper;  lie  Young's  Trade  Mark. 
Ct.   of   App.)    712 

Trade  mark — Registration — Application  to  remove 
—  Fancy  word  —  "Tabloid  — Long  user  —  Pre- 
simiption. — ^In  and  previously  te  1884  B.  manu- 
factured and  sold  compressed  drugs  in  a  solid 
form,  and  of  a  lenticular  or  bi-convex  shape, 
and  had  registered  the  words  "Tablets"  as  a 
trade  mark  in  connection  with  them.  In  1884, 
B.  invented  the  word  "  Tabloid,"  and  registered 
it  as  a  trade  mark  under  the  Patents,  Designs, 
and  Trade  Marks  Act  1883  in  respect  of  sub- 
stances used  in  medicine  and  pharmacy,  and  had 
since  manufactured  and  sold  compressed  drugs  of 
the  same  shape  and  size  as  before  as  "  Tabloids." 
Held,  that  at  the  date  of  registration  the  word 
"Tabloid"  was  not  descriptive,  and  was  a 
distinctive  fancy  word  not  in  common  use. 
When  a  trade  mark  is  impeached  which  has 
been  on  the  register  for  a  long  period,  and  has 
been  openly  and  largely  made  use  of,  there  is  a 
presumption  that  it  is  properly  on  the  register, 
and  the  onus  of  proof  that  it  was  improperly 
registered  is  on  the  person  applying  to  have  it 


expunged,    (lie  Burroughs,  Wellcome,  and  Co.'s 
Trade  Mark.    Ct.   of   App.)     6S 

(Bee  CouNTT  Cocbt.) 


POLICE. 
Pension — "  Approved  service  " — Continuous  service 
— Break  in  service. — By  sect.  1  (a)  of  the  Police 
Act  1890,  every  constable  in  a  police  force  is 
entitled,  subject  to  certain  provisions,  to  retire 
and  receive  a  pension  for  life,  "  if  he  has  com- 
pleted not  less  than  twenty-five  years'  approved 
service."  Held,  by  Collins,  M.B.  and  Stirling, 
L.J.,  Mathew,  L.J.  dissenting,  that  the  service 
there  mentioned  meant  a  continuous  service. 
(Garbutt,    app.    t.    Durham    Joint    Committee, 


resps.    Ct.  of  App.) 
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POOR  LAW. 

Maintenance  of  children — Bunning  away  leaving 
children  chargeable  to  parish — Conviction  for — 
Omission  on  expiration  of  imprisonment  to  re- 
move children  from  workhouse— Fresh  offence 
— Liability  to  second  conviction — Defect  in  form 
of  information. — A  person  who  has  been  oosi- 
victed  and  imprisoned  under  sect.  4  of  the 
Vagrancy  Act  1824  and  sect.  19  of  the  Divided 
Parishes  and  Poor  Law  Amedtment  Act  1876 
for  running  away  and  leaving  his  children 
whereby  they  have  become  chargeable  to  the 
parish,  may  be  proceeded  against  and  convicted 
a  seccmd  time  for  running  away  and  leaving  his 
children  chargeable,  unless  on  his  release  from 
prison  he  takea  his  children  out  of  the  workhouse 
and  removes  their  chargeability,  as  the  leaving 
his  children  in  the  workhouse  chargeable  to  the 
parish  after  his  release  from  prison  constitutes 
a  fredi  substantive  offence,  for  which  he  may  be 
punished  a  second  time;  and  he  may  be  con- 
victed for  this  fresh' offence  upon  an  informatioa 
which  charges  him  with  runmng  away  and  leav- 
ing his  children  "  whereby  they  have  become 
and  are  now  actually  chargeable  to  the  parish," 
as  the  defect  in  the  form  of  the  information  by 
reason  of  the  children  being  already  chargeable 
can  be  cured  by  sect  1  of  the  Summary  Juris- 
diction Act  1848.  (Bannister,  app.  v.  Sullivan, 
resp.)    380 

Pauper — Settlement — Division  and  amalgamation 
of  parishes. — A  pauper  having  acquired  a  settle- 
ment by  residence  in  the  parish  of  B.,  tjuit 
parish  was  by  the  Local  Government  Act  1894 
divided,  part  remaining  the  parish  of  B.  and 
part  becoming  the  pariu  of  W.  The  pauper  had 
resided  in  that  portion  that  became  the  parish 
of  W.  In  1902,  by  a  provisional  order  made  by 
the  Local  Government  Board  and  duly  confirmed 
by  a  statute,  the  parish  of  W.,  part  of  the  parish 
of  B.,  together  with  other  parishes,  were  amal- 
gamated to  form  the  new  parish  of  W.,  and 
it  provided  that  "for  all  purposes  of  settlement 
and  removal  residence  prior  to  the  commence- 
ment of  this  order  in  any  part  of  the  existing 
parishes  of  B.,  H.,  W.  T.,  or  W.  shall  have 
been  deemed  to  have  been  residence  in  the 
parish  in  which  the  part  is  included  by  this 
order."  Held,  that  the  settlement  of  the  pauper 
in  the  old  parish  of  B.,  having  been  destn^ed 
in  1894,  it  was  not  revived  by  the  order  of 
1902,  and  that  the  pauper  had  not  acquireid  a 
settlement  in  the  new  parish  of  W.  fPreston 
Union,  apps.  v.  Lewisham  Union,  rcsps.) 498 

Pauper^— Wilfully  refusing  or  neglecting  to  main- 
tain himself. — In  considering  whether  or  not  a 
person  being  able  wholly  or  in  part  to  maintain 
himself  has  wilfully  refused  and  neglected  so  to  do 
vrithiu  sect.  3  of  the  Vagrancy  Act  1824,  because 
he  has  refused  work  outside  the  workhouse  for 
viduch  he  would  receive  board  and  lodging  and 
a  small  weekly  wage,  the  court  must  consider 
the  conditions  upon  which  the  work  has  been 
offered,  and  whether  the  refusal  to  accept  such 
work  or  such  conditions  was  reasonable  or  not. 
(Poplar  Union,  apps.  v.  Martin,  resp.) 550 
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Pauper  infant — Necesmries  —  Maintenance — Ar- 
rears— ^Right  of  poor  law  guardians  to  recover 
against  property  of  infant. — Whenever  neces- 
saries are  supplied  to  a  person  who  by  reason  of 
a  disability  cannot  himself  contract,  the  law 
implies  an  obligation  on  the  part  of  such  per- 
son to  pay  for  cuch  necessaries  out  of  his  own 
property.  This  common  law  liability  is  in  no 
way  affected  by  tibe  Poor  Law  Amendment  Act 
1849,  s.  16,  which  gives  poor  law  guardians  addi- 
tional aeeurity  on  a  pauper's  money  in  respect  of 
twdve  months'  prior  maintenance,  and  power  to 
TccoTer  the  same  in  a  summary  way.  This 
limitation  of  twelve  months  is  only  in  conneo- 
tion  with  the  special  powers  g^ven  by  the  section, 
and  does  not  affect  the  existing  common  law 
right  of  six  years'  arrears  of  maintenance.  (J{< 
F.   W.   Clabbon,  an  infant.)     318 

Settlement — Illegitimate  child — Mother's  settle- 
ment— ^Three  years'  residence  by  child  under 
sixteen  —  Acquisition  of  settlement.  —  Under 
seot.  34  of  the  Divided  Fariahea  Act  1876,  a 
child  under  the  age  of  sixteen  can,  by  three 
years  residence  in  a  parish  with  his  parent, 
acquire  a  settlement  in  that  parish  which  can 
be  made  available  after  he  has  attained  the  age 
of  sixteen.  (Guardians  of  West  Ham  Union  v. 
Guardians  of  Holbeach  Union.    Ct.  of  App.)  ...  S04 

Settlement  of  pauper — Order  adjudicating — Judg- 
ment tn  rem — ^Abortive  appeal — Conclusiveness 
of  order. — An  order  adjudicating  on  the  settle- 
<aent  of  a  pauper  is  conclusive  as  a  judgment 
m  rem  as  to  the  settlement  of  such  pauper,  and 
is  none  the  less  conclusive  because  an  abortive 
appeal  has  been  made  against  such  order,  which 
appeal  failed  because  the  notice  of  appeal  was 
out  of  time,  and  so  was  not  heard  on  its  merits. 
(Uzbridge  Union,  apps.  v.  Winchester  Union, 
rcsps.) S3S 

POOR  RATE. 
(See  Batino.) 

PRACTICE. 

Action — Action  by  firm  in  firm  name — Disclosure 
of  partners'  names — Affidavit — Cross-examination 
on  affidavit — tissue  to  determine  who  were  part- 
ners— Jurisdiction  to  direct  issue. — When  an 
action  is  brought  in  the  name  of  a  firm  and  the 
plaintiffs  have,  under  the  provisions  of  Order 
XLVIIIa.,  rr.  1  and  2,  stated  the  names  of  the 
persona  who  were  partners  in  the  firm  and 
verified  the  statement  by  affidavit,  there  is  no 
jurisdiction  either  to  order  a  cross-examination 
upon  the  affidavit  or  to  direct  an  issue  to  try  the 
question  whether  those  persons  were  partners. 
(Abrahams  and  Co.  v.  Dunlop  Pneumatic  Tjte 
Company  and  others.    Ct.   of  App.)     11 

Appeal — Appeal  from  County  Court — Action  of 
■■  ejectment " — Bight  of  appeal — ^Value  or  rent  of 
premises  not  exceeding  201.  a  year. — Under 
sect.  120  of  the  County  Courts  Act  1888,  there  is 
a  ri^bt  of  appeal,  without  leave,  from  the 
decision  of  a  County  Court  judge  in  an  "  action 
of  ejectment,"  brought  under  sect.  59  of  the  Act, 
whether  the  yearly  rent  or  value  of  the  premises 
does  or  does  not  exceed  Ml.  (Millett  v.  Ballard. 
Ct.  of  App.)     2S 

Appeal — Order  of  registrar  in  winding-up  of  com- 
I«nies. — ^An  appeal  from  an  order  made  by  the 
registrar  in  chambers  in  the  winding-up  of  com- 
panies lies  to  the  judge,  and  not  direct  to  the 
Court  of  Appeal.  The  proper  course  for  those 
who  desire  to  question  the  order  is  to  move 
before  the  judge  to  discharge  it.  (Se  FreCoria 
Pieteisburg  Railway  Company  Limited.  Ct.  of 
App.)    274 

Appeal  on  point  of  law— Charter  of  Justice  of  the 
Cape  of  Good  Hope,  s.  61. — Where  a  colonial 
oourt  of  appeal  upheld  a  conviction  on  the  facts, 
bnt  expressed  an  opinion  that  the  defendant 
would  nave  had  a  good  defence  in  law  to  the 
charge  if  the  facts  had  raised  a  question  of  law. 
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which  in  their  view  did  not  arise,  the  Judicial 
Committee  refused  leave  to  appeal  upon  the 
abstract  point  of  law,  there  being  no  judgment 
or  determination  of  the  court  which  it  was 
sought  to  reverse,  correct,  or  vary  within  the 
Charter  of  Justice  of  the  colony.  (Rex  v.  Louw. 
Friv.  Co.) 210 

Costs — "Costa  of  the'  action  "—Costs  of  the 
application  not  dealt  with  in  order—"  Costs 
reserved  "  —  Costs  "  in  any  event "  —  "  Costs, 
charges,  and  expenses  of  trustee." — It  is  the 
duty  of  a  taxing  master  to  include  in  the  "  costs 
of  uie  action"  all  costs  expressly  disposed  of  in 
that  way,  and  the  costs  of  applications  the  costs 
of  which  are  not  expressly  reserved  by  the  order. 
Where  costs  are  expressly  reserved  by  an^  order 
'(whether  costs  of  a  trustee  or  beneficiary  or 
lx>th),  such  costs  must  be  expressly  dealt  with 
by  the  judge,  and  the  effect  is  that  the  incidence 
of  those  costs,  not  only  as  between  the  plaintiff 
and  defendant,  is  reserved,  and  it  is  the  duty 
of  the  taxing  master  to  see  they  are  nob 
included  in  tne  bill  without  further  direction 
from  the  court.  A  trustee  who  makes  an 
unsuccessful  arolication  which  is  dismissed  witb 
costs  to  the  other  party  "in  any  event"  cannot 
obtain  reimbursement  of  his  own  costs  under  the 
order  giving  him  costs,  charges,  and  expenses 
properly  incurred;  the  result  being  that  the 
trustee  must  pay  personally  not  only  his  oppo- 
nent's costs,  but  his  own.  (How  e.  Winterton 
(Earl),  No.  4.) 76S 

Costs — Set-off — Judgments  in  independent  proceed- 
ings— Person  suing  and  being  sued  in  different 
capacities — "  Parties." — Rules  14  and  27  (21)  of 
Order  LXV.,  by  which  a  set-off  of  costs  between 
parties  is  allowed,  apply  only  to  costs  in  the 
same  action,  not  to  the  costs  of  independent 
proceedings.  (David  v.  Bees  and  others.  Ct.  of 
App.)    244 

Judgment  creditor — Charging  order — "  Stock  or 
shares  "  of  judgment  debtor— Debentures — Exten- 
sion of  time  for  appealing  to  Court  of  Appeal — 
Jurisdiction  to  extend  time. — A  charging  order 
cannot  be  made  upon  debentures  under  sect.  14 
of  1  &  2  Vict.  c.  110,  which  provides  that  a 
judgment  creditor  may  obtain  a  charging  order 
upon  "any  stock  or  snares  of  or  in  any  public 
company"  belonging  to  the  judgment  debtor.  A 
iudge  at  chambers  cannot  make  an  order  extend- 
ing the  time  for  appealing  to  the  Court  of 
Appeal,  and  an  order  so  made  is  of  no  effect. 
(Sellar  v.  CSiarles  Bright  and  Co.  Limited,  No.  2. 
Ct.  of  App.)     9 

Judgment  debt — Charging  order — Interest  in  stock. 
— A  testatrix,  who  died  in  1903,  by  her  will 
directed  her  executors  to  collect  and  gather  in 
certain  property  in  England,  and  to  invest  and 
reinvest  as  might  be  prudent,  and  to  manage  the 
whole  fund.  She  directed  them  to  accumulate 
the  income  of  the  fund  for  six  years,  and  then 
to  divide  the  capital  of  her  estate  into  three 
equal  shares,  one  of  which  was  to  be  paid  to  and 
become  the  sole  property  of  the  defendant  if  lie 
should  be  living  at  the  end  of  the  six  years. 
The  plaintiff  having  obtained  judgment  against 
the  defendant  for  a  sum  of  money,  applied  for  a 
charging  order  upon  the  interest  of  the  defen- 
dant in  the  stock  in  which  the  trust  fund  under 
the  will  was  invested  in  the  names  of  the 
trustees.  Held,  that  the  judgment  debtor  had 
an  "interest"  in  the  stock  upon  which  a  charg- 
ing order  could  be  made  imder  sect.  14  of  the 
Judgments  Act  1838  and  sect.  1  of  the  Judg- 
ments Act  1840.  (Holland  v.  Young.  Ct.  of  App.)  746 

Jurisdiction  —  Action  «»  rem  —  Salvage  —  Foreign 
plaintiffs — Counter-claim  in  pertonam — Demur- 
rage.— ^An  action  in  rem  was  brought  by  the 
owners,  master,  and  orew  of  a  foreign  steamship 
to  recover  remuneration  for  salvage  services  ren- 
dered to  an  English  steamship.  The  owners  of 
the  English  steamship  put  in  a  defence  to  the 
action,  and  also  counter-claimed  against  the 
owners  of  the  foreign  steamship  to  recover 
demurrage  due  to  them  under  charter  parties 
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«ntered  into  between  the  owners  of  the  forrign 
■hip  and  themselves.  The  owners  of  the  English 
steamship  could  not  hare  brought  an  action 
against  the  foreign  owner  'in  this  country  for  the 
demurrage.  The  owners  of  the  foreign  steamship 
took  out  a  summons  to  have  the  counter-claim 
struck  out.  The  registrar  of  the  Admiralty 
'Court  struck  out  the  counter-claim  on  the  gromid 
that  it  tended  to  delay  and  interfere  with  the 
proper  trial  of  the  action.  On  appeal  to  the 
jud^e  of  the  Admiralty  Court  the  decision  of  the 
registrar  was  reversed.  On  appeal  by  the 
foreign  owners  to  the  Court  of  Appeal:  Held, 
that  the  defendants  the  EnglisH  steamship 
owners  had  a  right  to  brin^  the  counter-claim, 
and  that  the  judge  of  the  Admiralty  Court,  as  a 
judge  of  the  High  Court,  had  jurisdiction  to  try 
such  a -counter-claim,  and  that  he  had  rightly 
exercised  his  discretion  in  refusing  to  strike  out 
the  oounter-claim.     {The  Cheaptide.    Ct.  of  App.)    83 

Sloney  obtained  by  fraud — Interest — Charge  of 
fraud  dropped — Costs  in  cases  between  the 
Crown  and  a  subject. — Money  obtained  by  fraud 
and  retained  by  fraud  can  be  recovered  with 
interest,  whether  the  proceedings  be  taken  in  a 
court  of  equity  or  a  court  of  law.  But  in  a  case 
in  which  the  plaintiff  at  the  trial  abandoned 
charges  of  fraud,  and  proceeded  on  counts  for 
money  paid  by  mistake:  Held,  that  interest 
could  not  be  recovered,  although  the  defendant 
had  previously  been  convicted  of  fraud  in  relation 
io  the  same  transactions  by  a  criminal  court. 
In  cases  between  the  Crown  and  a  subject,  the 
rule  of  the  Judicial  Committee  in  dealmg  with 
costs  will  in  future  be  that  the  Crown  neither 
pays  nor  receives  costs,  unless  the  case  is 
governed  by  some  local  statute,  or  there  are 
exceptional  circumstances  justifying  a  departure 
from  the  ordinary  rule.  The  Act  18  &  19  'Vict. 
c.  90  is  not  a  "  statute  of  general  application " 
"within  the  meaning  of  sect.  19  of  the  Sierra 
Leone  Ord'mance  of  the  10th  Nov.  1881.  (John- 
son f.  The  King.    Priv.  Co.)    S34 

lUotion  for  interlocutory  injunction — Settlement  of 
terms — 'Undertaking  by  defendants — ImpUcation 
of  cross-undertaking  in  damages  b^  plaintiffs. — 
Where  a  motion  for  an  interim  injunction  to 
restrain  a  nuicance  waa  settled  on  the  terms  of 
the  defendants  giving  an  undertaking  to  the 
plaintiffs  until  the  trial  of  the  action  to  abate 
th«  nuieance,  without  any  cross-undertaking  by 
the  plaintiffs  to  be  answerable  in  damages  being 
inserted  in  the  terms  of  settlement,  it  was  held 
that  no  such  undertaking  ou^ht  to  be  implied. 
(Howard  v.  Press  Printers  Limited.    Ct.  of  App.)  718 

Tartition  action — Sale  nob  claimed — ^Defendants 
objecting  to  partition — Costs  to  date  of  hearing. 
— The  owners  of  five  equal  undivided  twelfth 
shares  in  certain  freehold  properties  brought  a 
partition  action  against  the  owners  of  the 
remaining  seven-twelfths,  but  did  not  ask  for  a 
sale.  The  defendants  objected  to  partition.  An 
order  for  partition  with  the  usual  inquiries 
having  been  agreed  to,  the  question  arose  as  to 
liow  the  costs  up  to  the  date  of  the  hearing 
should  be  borne,  it  being  agreed  that  subsequent 
coats  must  be  shared  rateably  between  plaintiffs 
and  defendants.  Held,  that,  having  regard  to 
the  circumstances  of  the  case,  there  would  be  no 
order  as  to  costs  up  to  the  date  of  the  hearing  of 
the  action.    (Hills  v.  Archer.) 166 

Petition  for  revocation  of  a  patent — Consent 
order— Whether  to  be  heard  in  court  or  cham- 
bers.— A  petition  for  the  revocation  of  a  patent 
was  presented  in  chambers.  The  respondent 
consented  to  the  order  being  made,  but  his  Lord- 
ship refused  to  make  the  order  in  chambers, 
and  directed  the  petition  to  come  before  him  in 
court.  (Re  Charles  Henry  Clifton's  Patent,  No. 
12,116  of   1900.)      284 

ilteference  to  arbitration — Condition  precedent  to 
right  to  sue — Stay  of  proceedings. — The  Railway 
Passengers  Assurance  Company's  Act  1864  pro- 
vided by  sects.  3  and  16  that  any  question  or 
difference  arising  on  any  contract  of  insurance 
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entered  into  by  the  company  should,  if  either 
the  company  or  the  person  claiming  under  the 
contract  required  it,  be  referred  to  arbitration 
as  a  condition  precedent  to  the  enforcing  of 
any  claim  to  which  the  question  or  difference 
related.  The  Railway  Passengers  Assurance 
(Consolidation)  Act  1892  repealed  the  Act  of 
1864,  but  by  sect.  7  it  provides  that,  notwith- 
standing the  repeal,  all  contracts  entered  into 
by  the  company  and  in  force  at  the  date  of  the 
repeal  shall  be  valid  and  effectual  to  all  intents 
as  if  the  Act  had  not  been  passed.  After  the 
psesing  of  the  Act  of  1864  and  before  the  passing 
of  the  Act  of  1892  the  company  entered  into  a 
contract  of  insurance,  one  of  the  conditions  of 
which  was  that  any  question  as  'to  the  Uability 
of  the  company  to  pay  the  sum  assured  by  the  . 
policy  should,  if  the  oompsnjr  or  the  assured  or 
his  legal  representatives  required  it,  be  referred 
to  arbitration  in  the  manner  specified  in  the 
company's  Act  of  1864.  In  1904  the  legal  repre- 
sentative of  the  assured  claimed  jMmnent  from 
the  company  of  the  sum  assured.  The  company 
disputed  their  liability,  and  required  the  question 
to  be  referred  to  arbitration.  Upon  an  action 
being  afterwards  brought  by  the  legal  repre- 
sentative to  recover  the  amount  of  the  poUcy, 
the  company  applied  at  chambers  for  an  order 
that  all  proceedings  in  the  action  should  be 
stayed.  Held,  that,  upon  the  condition  of  the 
contract  referring  to  the  Act  of  1864  the  parties 
had  agreed  that  the  question  of  the  liability  of 
the  company  should,  if  either  party  required  it, 
be  referred  to  arbitration  as  a  condition  prece- 
dent to  enforcing  the  claim  by  action,  and  that, 
under  the  circumstances,  the  company  were 
entitled,  under  sect.  4  of  the  Arbitration  Act 
1889,  to  an  order  staying  all  proceedings  in  the 
action.  (Hodson  r.  Railway  Passengers  Assur- 
ance Company.    Ct.  of  App.) 648 

Security  for  costs  of  action— Bond  of  foreign 
company. — There  is  no  general  rule  that  the 
bond  oi  a  foreign  company  cannot  be  accepted 
as  security  for  the  costs  of  an  action.  (Aldrich 
r.  British  Griffin  Chilled  Iron  and  Steel  Company 
Limited.    Ct.  of  App.) 729 

Solicitor — Costs — Taxation — Bill  paid  by  executor — 
Application  for  taxation  by  creditor  of  testator. 
—Where  an  executor  has  paid  or  is  liable  to 
pay  a  solicitor's  bill  of  costs,  a  creditor  of  the 
deceased  is,  entitled  to  obtain  taxation  of  such 
bill.    (Be  Jones  and  Everett.) 286 

Special  leave  to  appeal — Circumstances  under 
which  granted — Questions  of  fact.— On  a  petition 
for  special  leave,  by  virtue  of  the  Royal  preroga- 
tive, to  appeal  from  the  High  Court  of  Australia, 
or  the  Supreme  Court  of  Canada,  the  judicial 
committee  will  apply  their  judicial  discretion  to 
the  particular  facts  and  circumstances  of  each 
case,  and  no  absolute  rule  can  be  laid  down  as 
to  the  principles  upon  which  such  an  appeal 
should  be  allowed.  A  case  may  be  of  a  substan- 
tial character,  and  may  involve  questi<HiB  of 
great  public  interest,  and  raise  an  important 
question  of  law,  yet  if  the  judgment  of  the  court 
below  is  plainly  right,  or  at  least  not  attended 
with  anj  substantial  doubt,  their  Lordships  will 
not  advise  His  Majesty  to  grant  leave  to  appeal. 
Therefore  where  the  court  below  had,  upon  a  . 
careful  review  of  the  facts,  set  aside  a  power  of 
attorney,  on  the  ground  that  the  plaintiff  was 
not  of  sound  mind  and  capable  of  understanding 
what  he  was  doing  when  he  executed  it,  leave  to 
appeal  was  refused,  though  the  amount  in 
di^iute  was  very  large.  (Daily  Telegiajph 
(Sydney)  Newspaper  Company  r.  McLaughUu. 
Priv.  Co.) 2SS 

Striking  out  statement  of  claim — ^"Reasonable 
cause  of  action " — Agreement  not  to  be  per- 
formed within  a  year. — ^In  an  action  brought 
upon  an  alleged  breach  of  agreement,  it  ap- 
peared from  the  statement  of  claim  that  the 
agreement  was  one  which  was  not  to  be  per- 
formed within  one  year  from  the  making  thereof, 
but  there  was  nothing  in  the  statement  of  claim 
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or  the  particulars  to  indicate  the  ezictence  of 
any  memorandum  or  note  of  the  agreement  in 
vnting  to  aatisfy  the  requirements  of  sect.  4  of 
the  Statute  of  Frauds.  Upon  an  application  by 
the  defendant  that  the  statement  of  claim  should 
b«  struck  out  under  Order  XXT.,  r.  4:  Held, 
that  the  statement  of  claim  disclosed  a  reacon- 
able  cause  of  action,  and  therefore  ought  not  to 
be  struck  out.    (Fraaer  v.  Fape.    Ct.  of  App.)  ...  S40 

Summary  judgment  —  Action  by  moneylender  to 
recover  loan  and  interest — Harsh  and  uncon- 
scionable transaction — Excessive  interest — Claim 
for  relief  under  Moneylenders  Act  1900  (63  &  64 
Vict.  c.  SI) — Application  under  Order  XIV.,  r.  1. 
— If,  in  an  action  by  a  moneylender  to  recover 
money  lent  and  interest,  it  appears  that  primd 
facie  the  interest  charged  is  excessive,  and  the 
borrower  asks  for  relief  under  the  Honeylendera 
Act  1900,  the  case  is  one  that  ought  not  to  be 
dealt  wiUi  snuunarily  under  Order  XIV.  (Wells 
«.  AJlott.    Ct.  of  App.)      749 

Writ — Service  out  of  jurisdiction — Breach  of  con- 
tract— Breach  within  jurisdiction — (Contract  to 
be  performed  within  jurisdiction — Place  of  pay- 
ment.— By  a  contract  in  writing  the  plaintiffs, 
an  Engliu  company,  appointed  the  defendants, 
subject*  of  and  domiciled  in  the  United  States, 
to  be  their  aole  ageata  in  the  United  States 
for  the  sale  of  their  goods,  and  it  waa  provided 
that  the  defendants  should  pay  to  the  plaintiffs 
the  net  proceeds  of  the  sale  of  the  goods 
after  makmg  certain  deductions.  The  plamtiffs 
obtained  leave  to  serve  on  the  defendants  out  of 
the_  jurisdiction  notice  of  a  writ  in  an  action 
against  the  defendants  for  not  paying  over  the 
net  proceeds  of  the  sale  of  the  plaintifb'  good*. 
Held,  that  the  action  was  founded  on  a  breach 
within  the  jurisdiction  of  a  contract  "which 
according  to  its  terma  ought  to  be  performed 
within  the  jurisdiction,"  within  Order  XI., 
T.  1  (e),  and  that  leave  to  serve  notice  of  the 
writ  out  of  the  jurisdiction  was  rightly  given. 
(Charles  Duval  and  Co.  Limited  v.  Gans.  Ct.  of 
App.)    SOB 

Writ  of  summons — Service — Scottish  bank — Foreign 
corporation — Service  on  manager  of  branch  office 
in  England — "  Statutory  provisions  regulating 
service  of  process." — ^An  action  was  brought  in 
the  Hicfh  Court  against  the  Bank  of  S.  upon  a 
cause  of  action  arising  in  Scotland.  The  bank 
had  been  incorporated  by  an  Act  of  the  Parlia- 
ment of  Scotland  and  none  of  the  statutes  by 
which  it  was  governed  contained  any  provision 
as  to  service  of  process  on  it.  The  principal 
office  of  the  bank  was  in  Edinburgh,  but  Uie 
bank  had  a  branch  office  in  London.  The  writ 
of  summons  was  served  upon  the  manager  of 
the  bank's  branch  office  in  London  under 
Order  IX.,  r.  8.  Held,  that  for  the  purposes  of 
Order  IX.,  r.  8,  a  Scottish  corporation  is  a 
forei^  corporation.  Held,  also,  that  the 
Citation  Amendment  (Scotland)  Act  1882  does  not 
contain  "statutory  provisions  regulating  service 
of  process"  within  the  meaning  of  the  rule,  and 
that  the  writ  had  been  properly  served  under  the 
nda  upon  the  manager  of  the  bank's  brancb 
office  In  London.  (Logan  r.  Bank  of  Scotland 
and  others.    Ct.  of  App.) 262 

(See  B.UIKXDPICI— CsmiKAL  Law— -HnsBASDAKDWin.) 

PBINCIPAL  AND  AGENT. 
Action — Election — Judgment  against  agent — Setting 
aside— Beviving  rights  against  prmcipal.— Two 
defendant*,  M.  and  W.,  having  been  sued  in  the 
High  Court  for  goods  sold  and  delivered,  judg- 
ment was  entered  against  M.,  and  the  action  aa 
against  W.  was  remitted  for  trial  to  the  County 
Court.  At  the  trial  it  was  foimd  that  the  debt 
was  contracted  by  W.  alone,  and  that  M.  had 
merely  acted  as  his  agent.  Judgment  was  post- 
poned, and  the  judgment  against  M.  was  set 
aside.  The  learned  County  Court  judge  then 
entered  judgment   against   W.     Held,    that   the 


judgment  against  W.  was  wrong,  as  the  plaintiffs 
had  conclusively  elected  to  enforce  their  remedy 
against  M.  (Cross  and  Co.  v.  Matthews  and 
Wallace.)    BOO 

Moneys  intrusted  to  agent  for  special  purpose — 
Moneys  not  accounted  for — Recovery — Fiduciary 
relation — Express  trust. — Where  an  action  waa 
brought  to  receiver  from  the  defendant  the 
balance  of  certain  moneys  remitted  to  him  by  the 
plaintiffs  for  a  special  purpose  and  not  accounted 
for,  and  it  waa  found  on  the  evidence  that  the 
defendant  was  the  agent,  and  consequently  aa 
express  trustee  for  the  plaintiffs  of  the  moneys 
so  remitted  to  him,  and  also  fraudulent,  the 
Statute  of  Limitations,  upon  which  the  defendant 
relied  as  a  defence  to  the  action  was,  under  the 
circumstances  of  the  case,  held  to  be  unavail- 
able. (North  American  Land  and  Timber  Com- 
pany Limited  v.  Watkins.    Ct.  of  App.)     48S. 

Negligence  of  agent  —  Delay  in  passing  goods 
through  Customs  —  Increase  of  duties.  — 
The  appellants  carried  on  business  Uk  Australia, 
and  employed  the  respondents,  who  were 
a  firm  of  shipping  agents  in  Sydney,  to 
receive  and  transmit  goods  arriving  at  the  port 
consigned  to  them.  The  respond^ts  made  no- 
charge  for  passing  goods  so  arriving  Uirough  the 
Cuatoms.  A  cargo  of  goods  consigned  to  the 
appellants  arrived  at  Sydney,  and  the  arrival  oC 
the  ship  waa  reported  to  tho  respondents  early 
on  the  8th  Oct.  1901,  and  the  gooida  might  have 
been  passed  through  the  Customs  on  that  day., 
in  which  case  no  duty  would  have  been  payable. 
Hie  goods  were  not  in  fact  pcused  througn  the 
Customa  till  the  9th  Oct.,  on  which  day  an 
altered  tariff  came  into  force,  under  which  the 
goods  became  hable  to  heavy  duties,  which  the 
appeUanIs  weoe  compelled  to  pay.  Held,  that 
they  could  not  recover  the  amount  so  paid  from 
the  respoudenta.  (Commonwealth  Portland 
Cement  Company  v.  Weber,  Lohmann,  and  Co. 
Priv.  Co.) Sit 

Sale  of  house — Commission — Construction  of  con- 
tract— Commission  payable  "when  and  if  the 
purchase  is  completed  by  private  treaty" — Bind- 
ing contract  by  purchaser— Inability  of  purchaser 
to  carry  out  contract. — ^The  defendant  gave  to 
the  plaintiff  a  commission  note  in  these  terms: 
"If  your  friend  is  named  and  introduced  withis 
one  week,  and  becomes  the  purchaser  of  the 
above  hotel,  you  shall  be  paid  aa  and  by  way  of 
commission  a  sum  of  602.  when  and  if  the  pur- 
chase is  completed  by  private  treaty."  The 
plaintiff  introduced  his  friend,  who  signed  a 
formal  contract  to  purchase  the  hotel  for  20002., 
of  which  2002.  was  paid  at  ooce,  and  the  balance 
was  to  be  paid  upon  completion.  The  purchaser, 
being  unable  to  find  the  balance  of  the  purchase 
money  and  carry  out  the  contract,  waa  released 
by  the  defendant,  he  retaining  the  2002.  paid  as 
deposit.  Held,  that,  upon  the  true  construction  ' 
of  the  contract,  the  plaintiff  was  not  entitled  to 
the  conuniasion.  (Chapman  V.  Winson.  Ct.  of 
App.)   17 

Scope  of  employment— Fraud  and  forgery  of  agent 
— (Company— Share  certificate  forged  and  issued 

by  secretary — Liability  of  company — Estoppel 

Tlie  secretaiy  of  a  company  fraudulently  forged 
a  share  certificate  of  the  company,  not  for  or  on 
behalf  of  or  for  the  benefit  of  the  company,  but 
solely  for  himself  and  for  faJs  own  private  pur- 
poses and  advantage.  The  certificate  was  in 
point  of  form  perfectly  regular,  and  the  secretary 
was  a  proper  person  to  deliver  a  certificate  to 
a  shareholder.  The  [daintiffs  in  good  faith  and 
relying  on  the  validity  of  the  certificate  advanced 
money  to  the  secretary  for  his  own  porpoaea 
upon  the  security  of  the  certificate  which  he 
delivered  to  them.  Held,  that  the  defendant 
company  were  not  bound  by  the  certificate,  and 
were  not  estopped  from  disputing  ita  validity; 
and  that  the  pbintiffs  were  not  entitled  to 
recover  damages  from  the  company  for  the 
wron^ul  act  of  the  secretary  as  being  an  act 
committed  by  him  in  the  course  of  his  employ- 
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mcnt.    (Buben  and  Ladenbvuf  r.  Great  Fingall 
Conaolidated  laimiied  and  others.    Ct.  of  App.)...  619 

PROBATE. 

(See  WiiL.) 

PROVlbBNT  SOCIETY. 

Unregistered — Insolvency — Action  for  dissolution — 
SistributioD  of  assets-jurisdiction. — The  L.  C. 
W.  t.  Society  was  founded,  but  not  registered, 
in  1817  for  tbe  benefit  solely  of  the  workmen  in 
the  employ  of  a  lead  company.  This  company 
had  now  ceased  its  operations.  Upon  an  applica- 
tion for  the  dissolution  of  the  society  by  the 
court  and  an  equitable  distribution  of  its  assets 
among  its  existing  members,  it  was  objected  that 
the  court  had  no  jurisdiction  to  make  such  an 
ofder.  Held,  that  the  court  had  jurisdiction  to 
interfere  and  make  the  order  for  dissolution  of 
the  society,  followed  by  an  equitable  distribu- 
tion of  the  funds  in  accordance  with  a  scheme  to 
be  settled  in  chambers.  (Be  Lead  Company's 
Workmen's  Fund  Society ;  Lowes  v.  Governor  and 
Company  for  Smelting  Down  Lead  with  Fit  and 
Sea  Coal.) ^. 4S3 

PUBLIC  AUTHOHITY. 
'Guardians — ^Time  for  bringing  action  or  proceed- 
ings— Liabilities  of  jpubhc  authority  under  con- 
tract— ^Arbitration— Time  fixed  for  payment. — 
Guardians  contracted  with  S.  to  convert  a  house 
into  a  «uitabl«.  redidenoe  for  their  poor  children. 
He  contract  contained  an  arbitration  clause. 
Vn>e  guaidiaa*  paid  8.  the  sum  agreed,  add  S. 
made  a  further  claim  a^nst  them  in  respect  of 
damage  sustained  by  him  through  their  default, 
and  tne  claim  Was  referred  to  arbitration.  The 
referenoe  took  place  more  than  a  year  after  the 
work  waa  finished  and  the  original  aiun  men- 
tioned in  the  contract  paid.  The  guardiana  at 
'tho  arbitration  took  two  preliminary  legal  objec- 
tions (1)  that  tile  claim  made  by  S.  was  a  claim 
arising  in  respect  to  a,  public  duty  of  the 
guardians,  and  that  prooeeaings  to  enforce  such 
■claim  should  have  been  commenced  within  six 
months'  time  under  the  Public  Authorities  Pro- 
tection Act  1893 ;  (2)  that  the  claim  of  S.  could 
not,  in  view  of  the  time  that  had  elapsed,  be 
legally  aatiafied  under  ihe  Poor  Law  (Payment 
of  Debt^  Act  1859,  ii  being  impossible  to  pay 
the  same  within  the  half-year  in  which  the  same 
became  due,  or  within  three  moniha  after  the 
expiration  «f  such  half-year.  An  action  was  by 
agreement  brought  by  S.  against  the  guardians 
in  the  Chancery  Division  to  detemune  these 
point*.  Held,  (1)  that  the  duty  of  the  guardians 
to  8.  waa  of  a  private  and  not  of  a  public 
diaraeter,  and  the  Public  Authoritiea  Protection 
Act  1893  had  no  application;  (2)  that  the  sum 
owing  to  8.  in  respect  of  hit  claim  did  not 
become  doe  within  the  meaning  of  the  Poor 
Law  (Payment  of  Debts)  Act  1859  until  the 
aame  bad  been  fixed  by  arbitration.  (Sbarping- 
ton  V.  Fulham  Guardians.) 7S9 

PUBLIC  HEALTH. 
Drain  or  aewer — ^Pipe  draining  two  or  more  houses 
belonging  to  different  owners — "  Single  private 
drain  '—Nuisance — Liability  of  owner  to  abate 
nuisance — Notice  by  local  authority. — A  line  of 
pipes,  which  is  wholly  situate  on  private  ground 
and  carries  the  drainage  of  two  or  more  houses 
not  all  beloBging  to  the  same  owner  into  a  public 
sewer,  is  a  "single  private  drain"  within  aect.  19 
of  the  Public  Health  Acts  Amendment  Act  1890, 
and,  if  that  drain  causes  a  nuisance,  the  local 
authority  may  proceed  under  sect.  41  of  the 
Public  Health  Act  1875  to  compel  the  owner 
of  the  premise*  to  do  the  works  necessary  to 
•bate  the  nuisance.  When  a  nuisance  is  caused 
by  a  "single  private  drain,"  the  local  authority 
may  either  themselves  do  the  work  necessary 
to  abate  the  nuiaance  an4  recover  the  expenses 
from  the  owner  of  the  premises  on  which  the 
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nuisance  exists,  or  they  may  ,compel  the  owner 
to  do  the  work  by  proceedings  under  sect.  41 
of  the  Public  Health  Act  1876.  It  is  sufficient 
for  the  local  authority  to  give  notice,  under 
sect.  41  of  the  Public  Health  Act  1876  to  the 
owner  of  the  premises  on  which  the  nuisance 
exists  to  do  the  work  necessary  to  abate  the 
nuisance,  and  it  is  not  necessary  to  give  notice 
to  the  owners  of  the  other  premises  drained  by 
the  single  pri^Tite  drain.  Clhompson  v.  Eccles 
Corporation;  Haedicke  v.  Fiiem  Bamet  Urban 
District  Council.    Ct.  of  App.) 7M 

Drain  or  sewer — ^Premises  within  the  same  curti- 
lage.— Eighteen  houses  separately  occupied  are 
not  "  premises  within  the  same  curtilage  "  merely 
because  they  have  a  common  access  and  a 
certain  amount  of  common  accommodation  in  the 
way  of  ashpits  and  water-closets.  Therefore  an 
open  channel  taking  the  slop  water  from  such 
houses  is  a  sewer  and  not  a  drain  within  sect.  4 
of  the  Public  Health  Act  1875.  (Harris  and 
others,  apps.  v.  Scurfield,  resp.)   ...     S3S 


RAILWAY. 

Minerals — Minerals  under  and  near  railway — Notice 
by  railway  company  not  to  work — Compensation 
to  mine  owner— Award  fixing  amount  of  com- 
pensation—Interest from  date  of  notice. — ^When 
a  railway  company  has  given  notice  to  a  mine 
owner,  under  sect.  78  of  the  Railways  Clauses 
Act  1845,  not  to  work  the  minerals  under  and 
near  the  railway,  the  arbitrator,  who  Orssesses 
the  amount  of  compensation  payable  by  the  rail- 
way company  to  the  mine  owner,  cannot  award 
interest  upon  the  amount  of  compensation  from 
the  date  of  the  notice  to  the  date  of  the  award. 
(Richard  v-  Great  Western  Railway  Company. 
Ct.    of  Aw).)   724 

Passenger — Contract  of  carriage— Passenger's  right 
to  break  journey. — A  passenger  who  takes  a  irail- 
way  ticket,  either  single  or  return,  for  a  certain 
journey  is  not,  unless  there  are  special  terms 
enabling  him  to  do  so,  entitled  to  alight  from 
the  tram  at  an  intermediate  station,  break  the 
journey  and  leave  the  station,  and  then  on 
retummg  to  that  station  claim  to  go  on  to  his 
destination  on  the  original  ticket.  (Ashton  v. 
Lancaahire  and  Yorkshire  Railway  Company.)  ...  M9 

Private  Act — ^Bridge  over  canal— Obligation  to 
maintain  at  specified  height — Subsidence. — ^By 
the  Rhymney  Railway  Act  1882  (46  &  46  Vict, 
c.  cell.),  s.  10,  it  was  provided:  "For  the 
protection  of  the  .  .  .  canal  company,  the 
following  provisions  shall  have  effect:  (a)  The 
railways  and  works  by  this  Act  authorised  shall 
net  when  completed  interfere  with  the  locks, 
waterway,  or  towing-path  of  the  canal  exobpt 
by  the  bridge  curying  the  railway  across  the 
canal  and  towing-path,  which  bridge  shall  have 
a  clear  height  ol  8ft.  from  the  present  level  of 
the  towing-path  to  the  underside  of  the  arch. 
(b)  Neither  during  the  construction  of  the  bridge 
nor  at  any  other  time  shall  the  free  passage  of 
traffic  <^lcng  the  canal  or  towing-path  be 
impeded."  "The  bridge  was  duly  constructed  in 
accordance  with  the  Act,  but  afterwards  the 
ground  subsided  from  causes  beyond  the  control 
either  of  the  railway  company  or  the  canal  com- 
pany, so  that  the  bridge  was  at  a  much  lower 
elevation  above  the  towing-path  and  was  an 
obstruction  to  the  traffic.  Held,  that  the  railway 
company  were  bound  to  maintain  the  bridge  at 
the  height  above  the  towing-path  prescribed  by 
the  Act.  (Rhymney  Railway  Company  and 
others  r.  Glamorganshire  Canal  Navigation  Com- 
pany.   H.  of  L.)    11» 


RATING. 
Poor  rate— Appeal— Objection  before  assessment 
committee — ^Appeal  to  next  quarter  sessions  after 
hearing  by  committee— All  steps  taken  within 
current  year — "Next  practicable  aessions" — 
Repayment  of  excess,— By  sect.   4  of  the  Poor 
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Belief  Act  174S  a  person  aggrieved  by  any  poor 
rate  may  appeal  to  the  "  next  general  or  quarter 
aeaoona  ';  and  by  sect.  1  of  the  Union  Asaen- 
ment  Committee  Amendment  Act  18M  do  person 
«an  appeal  to  any  session!  a([ainat  a  poor  rate 
onleaa  he  has  given  notice  ot  objection — which 
might  be  given  "  at  any  time " — ^to  the  assess- 
ment committee  against  the  valuation  list,  and 
has  failed  to  obtain  relief.  A  poor  rate  was 
made  for  the  ensuing  twelve  months,  payable 
in  two  instalments.  A  ratepayer,  after  two 
meetings  of  the  assessment  committee  had  been 
held,  uid  after  payment  of  the  first  instalment 
of  the  rate  gave  to  the  assessment  committee 
notice  of  objection  to  the  valuation  list,  which 
objection  was  beard  by  the  committee  at  their 
next  meeting.  The  ratepayer  appealed  tu  the 
quarter  sessions  next  after  such  hearing  by  the 
assessment  committee,  two  Courts  of  Quarter 
Sesaona  having  tKevioosl^  been  held  since  the 
milking  of  the  rate.  Objection  was  taken  that 
the  appeal  was  out  of  time,  as  the  appeal  was- 
not  to  the  "  next  quarter  sessions."  The  quarter 
sessions  overruled  the  objection,  heard  the 
appeal,  and  reduced  the  assessment,  but  refused 
to  order  the  repayment  of  the  excess  already 
paid  OD  the  first  mstalment.  The  objection  to 
the  aaseoment  committee  had  been  lodged  and 
determined  and  the  appeal  to  quarter  sessions 
brought  within  the  period  of  the  current  rate 
appealed  against.  Held,  that  the  appeal  was 
brought  to  the  next  practicable  sessions,  and 
that  the  quarter  sessions  had  jurisdiction  to  hear 
the  same.  Held  also,  that  the  court,  having 
reduced  the  rate,  were  bound,  under  sect.  8  of 
the  Poor  Bate  Act  1801,  to  order  repayment  of 
the  excess  in  respect  of  the  whole  year's  rate. 
(Imperial  and  Grand  Hotels  Company  Limited, 
apps.  17.  Aasesonait  Committee  of  Cnristchurch 
TJnion,  reaps.] 881 

Foot  rate — Application  for  distress  warrant — 
Objection — nietrospective  rate— Jurisdiction  of 
justices — Title  of  rate. — An  objection  to  a  rate 
that  it  is  retrospective  cannot  be  taken  on  an 
application  for  a  distress  warrant  to  enforce 
payment.  The  title  of  a  rate  complies  with 
sect.  14  of  the  Poor  Bate  Assessment  and 
Collectioa  Act  1868  if  it  states  the  date  of  the 
making  of  the  rate  and  the  date  up  to  which 
the  expenses  that  it  is  estimated  to  meet  will 
be  incurred.    (Cheney,  app.  v.  Tallowin,  resp.)  ...  6S2 

Weekly  tenancy. — By  sects.  1  and  2  of  the  Poor 
Bate  Aaaeasment  and  Collection  Act  1864  no 
occupier  of  any  rateable  hereditament  let  to  him 
for  a  term  not  exceeding  three  months  shall  be 
complied  to  pay  to  the  overseers  at  one  time  or 
witlun  four  weeks  a  greater  amount  of  the  rate 
than  would  be  dne  for  one  quarter  of  the  year. 
Held,  that  this  m>plied  to  a  weekly  tenancy. 
(Hammond,  app.  r.  Farrow,  resp.) 77 

BECEIVEB. 
Costa — Action  charging  receiver  with  misconduct — 
Dismissal  of  action— Costs  of  defence — No  benefit 
to  trust  estate. — ^An  action  was  brought  against  a 
Teeeiver  and  administrator  pendente  lite  charging 
Um  with  fraud  and  misconduct  while  acting  as 
administimtor  and  receiver.  Held,  that  though 
a  receiver  while  acting  in  the  discharge  of  his 
doty  is  entitled  to  be  indemnified  against  all  loss, 
the  guiding  principle  laid  down  by  Waltert  v. 
Woodhridge  (38  L.  T.  Bep.  8S;  7  Ch.  Div.  604)  is 
that  the  defence  to  an  action  must  be  for  the 
benefit  of  the  estate,  and  that  as  the  defence  to 
this  action  could  not  have  resulted  in  any  benefit 
to  the  estate,  the  receiver  was  not  entitled 
to  be  indemnified  agaiast  the  costs  incurred  in 
■oeoessfully  defending  this  action.  (Re  Dunn; 
Brinklow   v.    Singleton.)      135 

BEGISIBATION  OF  YOTEBS. 
Franchise  —  Education  rate — Poor  rate — Nonpay- 
raoA  of  part  of  poor  rate  oonsistinK  of  educa- 
tion  ratcN-Claim    to   be   on   voters    list.— The 


education  rate  payable  under  the  Education  Act 
1902  is  a  part  of  the  "poor  rate"  within  the 
meaning  of  sect.  3,  sub-aects.  3  and  4,  of  the 
Bepresentation  of  the  People  Act  1867  and 
sect.  9,  subject.  2  (d)  and  (e),  of  the  Municipal 
Corporations  Act  1882,  and  where  a  poor  rate 
includes,  among  other  chatges,  a  sum  levied  in 
respect  of  education  under  the  Education  Act 
1802,  a  ratepayer  who  has  not  paid  the  amount 
so  included  in  respect  of  education  has  not  paid 
the  "  poor  rate "  within  the  meaning  of  those 
sections,  and  is  not  entitled  to  have  his  n^me 
placed  on  the  occupiers'  list  of  Parliamentary  or 
local  government  electors,  although  he  may  have 
paid  the  whole  of  the  poor  rate  properly  so 
called.  (Ash,  app.  «.  Nicholl,  resp. ;  Cox,  app. 
r.  Merrimsn,  resp.)      SOS 

BESTBAINT  OF  TBADE. 

(See  CONTBACT.)  [ 

BEVEmjE. 
Estate  duty — ^Estates  settled  by  Act  of  Parliament 
— Power  of  "  alienation  "—Succession  duty — 
Jointure  of  widow. — By  a  private  Act  of  1535 
(27  Hen.  8,  c.  xvi.)  real  estates  were  limited  to 
two  persons,  A.  M.  and  E.  P.,  ren>ectively  in 
tail,  with  cross-remainders  between  them  in  tail, 
with  a  proviso  that  no  tenant  in  tail  should  alien 
any  of  the  settled  estates  nor  any  other  thing 
do  to  the  hurt  or  disinheritance  of  his  heirs  or 
the  remainders,  "but  only  for  the  joynter  of 
wyfe  or  wyves  for  terme  of  lyfe  or  lyves  of  any 
husband  that  hath  or  shall  marry  any  of  them  or 
any  of  the  heires  that  shall  be  inheritable  to 
any  of  the  same  landes  and  tenementes,  or  for 
terme  of  lyfe  of  any  other  person  or  for  yeres  or 
at  wyll  after  custome  of  the  manour,  yeldyng 
the  true  and  auncyent  rent  of  the  same  laiides 
or  tenementes  so  to  him  letten  as  is  aforesaid." 
By  reason  of  the  failure  of  the  heirs  of  the  body 
of  A.  M.  the  entirety  of  the  said  estates  became 
vested  in  the  heirs  of  the  body  of  E.  P.  By  a 
private  Act  of  1863  (26  &  27  Vict.  c.  vi.)  power 
waa  given  for  the  Court  of  Chancery  to  direct  a 
partition  of  the  estates,  which  were  then  vested  , 
IQ  H.  C.  and  J.  W.  S.  As  the  result  of  partitions  * 
in  1868  and  1877,  a  moiety  of  the  estates  was 
allotted  to  the  successors  in  title  of  H.  C.  in 
severalty.  H.  G.  Y.  C,  who  subsequently  suc- 
ceeded to  this  moiety  of  the  estates,  limited  such 
moiety  in  favour  of  his  widow  C.  L.  W.  C.  by 
way  ot  jointure.  On  the  death  of  C.  L.  W.  C. 
in  May  1801  such  moiety  passed  to  various 
persons  as  coparceners  in  tail,  among  whom  was 
A.  W.  H.  M.  A.  W.  H.  M.  died  in  March  1802, 
after  having  appointed  a  life  interest  by  way  of 
jointure  in  favour  of  his  widow  E.  M.  in  the 
share  of  the  moiety  to  which  he  had  become 
entitled.  On  questions  arising  as  to  the  estate 
duty  and  succession  duty  payable  on  the  deaths 
of  C.  L.  W.  C.  and  A.  W.  H.  M.  respectively: 
Held,  that,  in  spite  of  the  power  of  sale  con- 
ferred i>n  the  successive  tenants  in  tail  by 
sect.  58  of  the  Settled  Land  Act  1882,  "  no  one 
of  the  persona  successively  in  possession  thereof 
was  capable  of  alienating "  the  estates  in  ques- 
tion, and  that  accordingly  sect.  5,  sub-sect.  6,  of 
the  Finance  Act  1884  applied  for  the  purposes 
of  determining  the  estate  duty  payable  on  the 
death  of  C.  L.  W.  C. ;  and  that  such  duty  waa 
payable,  not  out  of  the  corpus  or  capital  value 
of  the  estates,  but  out  of  the  interest  of  the 
successor  therein ;  and  held,  that  succession  duty 
was   nob   payable   by   E.    M.   in   respect   of   the 

i'ointnre  that  had  been  appointed  to  her  by  her 
lusbaud    A.    W.    H.    M.    (Re    Bolton's    Settled 

Esutes.)    am 

Estate  duty — Exemption — ^Personal  property  settled 
by  will — ^Direction  to  invest  personalty  in 
purchase  of  real  estate — Probate  duty  paid  on 
personalty — Liability  to  estate  duty  of  realty 
purchased  with  personalty. — A  testator  who  died" 
in  1849,  by  his  will,  after  settling  his  real  estate 
upon  trust  for  a  tenant  for  life,  with  remainder 
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to  a  Kcond  tenant  for  life,  irith  remainder 
to  the  sons  of  the  latter  in  tail  male,  bequeathed 
his  personal  estate  to  trustees  to  convert  the 
same  into  money  and  to  invest  the  proceeds  in 
the  purchase  of  land  to  be  held  upon  the  same 
trusts  as  his  real  estate,  and  the  will  contained 
a  power  to  sell  any  part  of  the  lands  so  pur- 
chased and  out  of  the  money  arising  therefrom 
to  purchase  other  lands  to  be  held  upon  the  same 
trusts  as  his  real  estate.  Frobato  duty  was  paid 
upon  the  teatator's  personalty,  which  was  con- 
verted into  money  and  invested  in  the  purchase 
of  estates,  which  were  conveyed  to  the  same  uses 
as  were  declared  as  to  the  realty.  After  the 
death  of  the  first  tenant  for  life,  the  second 
tenant  for  life  and  the  remainderman,  by  a  deed 
of  resettlement,  resettled  the  property.  After 
the  death  of  the  second  tenant  for  life,  the 
Grown  claimed  eatato  duty  under  the  Finance 
Act  1894  upon  the  whole  of  the  property  passing 
on  his  death  under  the  will  of  the  testator  as 
modified  by  the  resettlement.  The  remainder- 
man claimed  exemption  in  respect  of  that  part 
of  such  property  which  had  been  purchased  out 
of  the  testator's  personalty  upon  which  probate 
duty  had  been  paid,  as  being,  within  the  meaning 
of  sect.  21  (1)  of  the  Act,  "personal  property 
settled  by  a  will,"  "in  respectof  which  property'' 
probate  duty  had  been  paid.  Held,  that  the 
exemption  in  sect.  21  (1)  of  "personal  property 
settled  by  a  will "  meant  ^rsonal  property  which 
at  the  time  of  the  death  in  question  is  governed 
by  and  is  under  the  operation  of  a  settlement, 
and  which  on  such  death  passes  by  the  operation 
of  the  settlement;  that  the  time  to  estimate 
whether  the  particular  property  in  respect  of 
which  estate  duty  is  claimed  is  personal  or  real 
is  the  time  of  the  death  of  the  deceased  person 
in  respect  of  wl^se  death  the  estate  duty  is 
claimed,  and,  as  at  the  time  of  such  death  the 
property  in  question  was  real  estate  and  not 
personal  property,  the  exemption  did  not  apply, 
and  therefore  estate  duty  was  payable.  Held, 
further,  with  regard  to  that  part  of  the  real 
estate  which  had,  under  the  power  of  sale  in  the 
will,  been  sold,  and  was  at  the  time  of  the  death 
in  question  personal  estate,  but  subject  to  a  trust 
for  reinvestment  in  laud,  such  personalty,  being 
subject  to  a  trust  for  reinvestment  in  land,  was 
to  be  taken  for  the  purposes  of  estate  duty  as 
ccoverted  and  as  being  real  estate  at  the  date  of 
such  death,  and  was  therefore  not  within  the 
exemption  as  personal  estate.    (Attorney-Oeneral 

V.   Earl   of  Londesborough.)     62 

Excise  licence — ^Dealer  in  spirits — Spirits  in  bond — 
Supply  of  spirits  out  of  bond  to  foreign-going 
vessels — Necessity  for  dealer's  licence — ^"Dealer 
in  spirits,  not  being  a  retailer  thereof." — ^The 
appellant,  a  ship's  stores  merchant,  kept  at  his 
warehouse  such  of  his  stock  as  consisted  of  ship's 
stores  upon  which  no  excise  duties  were  payable, 
but  he  kept  no  spirits  or  dutiable  ^ods  therein. 
Stores  (such  as  spirits,  &c.)  on  which  duty  was 
payable  he  kept  at  a  Customs  bond,  and  none  of 
these  Slants  or  dutiable  articles  could  be 
removed  from  this  bond  except  under  the 
formalities  prescribed  by,  and  in  the  presence  of, 
the  Customs  House  officials.  He  received  in  the 
usual  course  of  business  from  the  captain  of  a 
foreign-going  vessel  an  order  for  (amongst  other 
things)  twelve  bottles  of  spirite.  The  order  was 
taken  to  the  Customs  House,  and  the  band  was 
opened  in  the  presence  of  the  Customs  officials, 
and  the  spirite  were  teken  out  of  bond  and  per- 
mission given  to  the  appellante  to  remove  the 
spirits  to  the  ship.  On  arrival  at  the  ship  the 
receipt  of  the  spirite  was  attested  by  another 
Customs  official  on  board,  and  the  goods  sealed 
up  by  him,  and  this  seal  was  not  broken  until 
the  vessel  was  at  sea  outside  territorial  waters. 
The  appellant  supplied  spirits  only  to  foreign- 
goin,;  vessels,  and  on  the  spirits  so  supplied  no 
duty  was  payable.  Upon  an  information  airainst 
the  appellant  for  dealing  in  spirits  without 
having  the  proper  licence  under  sect.  2  of  the 
Excise  Licences  Act  1825,  which  requires  a  licence 


to  be  taken  out  by  "every  dealer  in  spirits,  not 
being  a  retailer  thereof":  Held,  that  the  appel- 
lant was  a  "  dealer  in  spirite  "  within  the  mean- 
ing of  the  section,  and,  not  having  a  dealer's 
licence,  as  required  by  the  section,  he  was 
properly  convicted  of  having  dealt  in  spirite 
without  a  licence.  (Tinwell,  ai^.  v.  Uaybook, 
nap.)    14» 

Income  tax— Deductions — ^Balance  of  profits  and 
^ains — English  company  working  property  abroad 
m  nature  of  mine — Material  in  mine  used  for 
manufacture — Exhaustion  of  material — Claim  for 
allowance  for  raw  material  worked  up  during 
year — Disbursemente  or  expenses  for  trade. — Aa 
English  company  waa  incorporated  for  acquiring 
certain  nitrate  grounda  in  Chili,  and  for  carrying 
on  the  business  of  manufacturers  of  nitrates  and 
working  the  nitrate  grounds  or  deposite;  and 
they  purchased  the  nitrate  grounds  and  erected 
large  manufacturing  works  on  the  property  tor 
the  manufacture  of  nitrates.  The  raw  material 
from  which  nitratea  were  produced— called  caliche 
— ^waa  found  in  deposite  on  the  nitrate  grounda 
either  at  or  close  to  the  surface  and  in  layera 
under  the  surface,  and  the  chief  value  of  th» 
nitrate  grounds  consisted  in  the  caliche,  and 
when  that  was  worked  out  the  land  was  compara- 
tively useless.  The  caliche  on  the  nitrata 
grounds  was  year  by  year  consumed  and  worked 
out,  being  the  raw  material  used  for  the  pro- 
duction of  nitrates,  and  the  company's  grosa 
profite  were  wholly  derived  from  the  sale  of 
nitrates.  In  assessing  the  profite  of  the  company 
to  income  tax  under  sched.  D,  the  company 
claimed  a  deduction  in  respect  of  the  cost  of  the 
caliche  consumed  or  used  up  during  the  year  in 
the  manufacture  of  nitrates,  as  being  the  pur- 
chase money  of  raw  material  worked  up  during 
the  year,  and  a  disbursement  or  expense  for  the 
purposes  of  their  trade.  Held,  that  the  caliche 
represented  capital  of  the  company,  which  waa 
in  the  position  of  a  company  farmed  to  work  a 
mine,  the  material  in  which  was  the  caliche,  and 
that  the  stock  of  caliche  in  the  mine  was  pariv 
of  the  capitel  of  the  company;  and  that,  there- 
fore, the  claim  for  allowance  in  respect  of  the 
amount  of  caliche  consumed  during  the  year  waa  . 
really  a  claim  for  deduction  for  exhaustion  of 
capitel,  which  was  not  a  subject  for  which 
deduction  could  be  made  under  the  Income  Tax 
Acts,  and  that  no  allowance  could  be  made  in 
respect  of  the  caliche  consumed  during  the  year. 
(Alianza  Company  Limited,  appa.  v.  Bell, 
Surveyor  of  Taxes,  resp.) MS 

Income  tex — Loss  in  any  trade,  &c. — Adjustment 
of  liability— (7er(iorart.—By  sect.  23  of  the 
Customs  and  Inland  Revenue  Act  1890,  "  Where 
any  person  shall  sustain  a  loss  in  any  trade, 
manufacture,  or  concern,  or  profession,  employ- 
ment, or  vocation  ...  it  shall  be  lawful  for 
him  ...  to  apply  to  the  commissioners 
.  .  .  for  ao  adjustment  of  his  liability  by 
reference  to  the  loss  and  to  the  aggregate  < 
amount  of  his  income.  .  .  ."  Held,  that  this 
does  not  apply  to  a  particular  loss  in  ascertain- 
ing the  profite  of  a  particular  business  which 
has  occurred  in  the  course  of  the  business,  but 
to  a  general  loss  resulting  from  the  business — 
Utat  is,  a  loss  as  the  totel  result  of  the  business 
operations.  The  iSommissioners  under  sect.  2S 
ought  to  consider  the  aggregate  income  of  the 
person;  then  whether  he  has  sustained  a  loss  in 
any  trade,  manufacture,  &c. ;  and  if  so,  what  ia 
a  proper  adjustment  of  his  liability  to  pay- 
income  tax  by  reference  to  that  loss.  Held, 
further,  on  the  facte,  that  it  was  not  shown 
that  the  Commissionera  of  Income  Tax  had  acted 
outside  their  jurisdiction  by  considering  a  wrong 
question.  If  commissioners  of  income  tax  pur- 
porting to  act  imder  sect.  23  of  the  Act  of  1890 
consider  a  wrong  question  altogether,  then  their 
decision  can  be  dealt  with  by  a  writ  of 
rertiorari,  but  if  they  consider  the  right  question 
the  court  cannot  interfere  by  certiorari,  even 
although  they  may  have  gone  wraag  in  point  ot 
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f»el  or  of  law.  (Bex  v.  Commusioners  of  Income 
Tu  for  the  City  of  L(»idon;  Sx  parte  Com- 
missioners of  Inland  Bevenue.) M 

Income  tax— Bight  to  deduct  and  retain. — ^The 
defendants  having  borrowed  money,  created 
capital  stock  in  respect  thereof  charged  upon  all 
their  property.  Their  income  was  derived  from 
interest  on  loans  made  by  them  and  rents,  and 
they  occupied  certain  land  of  which  they  were 
possessed.  The  interest  payable  hj  them  in 
respect  of  the  stock  exceeded  their  mcome  and 
the  deficit  was  raised  by  means  of  rates.  Income 
<tax  was  deducted  from  the  interest  and  rents 
payable  to  the  defendants  before  such  interest 
ami  rents  were  paid  over  to  them,  and  the 
defendants  paid  income  tax  under  sched.  A  in 
respect  of  the  lands  which  they  themselves 
occupied.  Held,  that  the  defendants  had  no 
income  upon  which  they  were  liable  to  income 
■tax,  and  that  they  were  justified  in  deducting 
from  the  income  tax  they  had  deducted  in  pay- 
ing the  interest  on  their  stock  to  the  stockholders 
a  sum  equal  to  the  amount  they  had  already 
jiaid  in  respect  of  the  loans,  rents,  and  lands,  so 
as  to  recoup  themselves.  (Attorney-General  «. 
London  County  Council.)    604 

Income  tax  on  property — Inhabited  house  duty — 
Bxemptiona — ^Bome  for  persons  in  reduced 
eiroanutancea— Home  not  self-supporting — "  Alms- 
house"— "House  provided  for  the  reception  or 
relief  of  poor  persons." — ^An  institution  was 
fonnded  and  conveyed  to  trustees  in  fee  simple 
as  a  home  for  ladies  in  reduced  circumstaneea. 
Ladies  to  be  eligible  for  admission  to  the  home 
were  required  to  be  fifty  years  of  age  or 
upwards;  and  they  were  to  be  possessed  or  in 
the  actual  enjoyment  of  a  &ced  yearly  income  of 
not  less  than  2SZ.  and  not  more  than  661.,  with 
power  to  the  board  of  management  to  vary 
these  amounts.  Each  inmate  was  to  be  entitled 
to  >the  use  of  the  oommoa  room  or  rooms  with 
the  other  inmates  and  to  the  exclusive  use  of 
one  or  two  rooms,  unfurnished,  as  should  from 
time  to  time  be  assigned  to  her,  and  was  to  be 
supplied  with  coals,  gas,  and  attendance  free  of 
«ost ;  but  each  inmate  was  to  provide  her  own 
furniture,  food,  clothing,  washing,  and  medical 
attendance;  but  the  food  was  cooked  and  served 
by  the  staff.  The  foimder  furnished  the  home 
generally  with  the  exception  of  the  rooms 
exclusively  used  by  each  inmate,  which  were  fur- 
nished by  such  inmate,  and  the  founder  pro- 
vided the  cooking  and  household  utensils,  and 
4he  trustees  maintained  the  same.  The  income 
of  the  endowment  fund  was  applied  in  paying 
the  salaries  of  the  staff,  rates,  repairs,  up-keep 
of  fabric  and  of  cooking  and  household  utensils, 
and  in  providing  gas  and  coals  for  the  inmates 
and  staff.  There  was  no  subscriptions  to  the 
'home  from  the  public.  Held,  that  the  institution 
was  an  "  almsnouse "  within  the  meaning  of 
■sect.  61,  No.  6,  of  the  Income  Tax  Act  1842,  and 
was  thereby  entitled  to  exemption  from  income 
tax  under  sched.  A  of  'that  Act ;  and,  further, 
that  it  was  a  "  house  provided  for  the  reception 
or  relief  of  poor  persons "  within  the  meaning 
-of  48  Geo.  S,  c.  SS,  sched.  B,  Exemptions,  case  4, 
and  was  thereby  exempt  from  inhabited  house 
duty.  (Trustees  of  the  Mary  Clark  Home,  apps. 
«.  Anderson,  reap.)      407 

I.and  tax — Public  underground  lavatory — Vesting  of 
snbsoil  of  road  in  sanitary  authority — Charge- 
ability  to  land  tax. — A  sanitary  authority  pro- 
viding and  maintaining  an  underground  lavatory 
and  sanitary  convenience  for  the  use  of  the 
jpnblic  tmder  the  powers  conferred  by  sect.  44 
«f  the  Public  Health  (London)  Act  1891,  and 
having  the  subsoil  of  the  road  vested  in  it  under 
sub-sect.  2  of  that  section,  has  or  holds  a  tene- 
ment or  hereditament  within  the  meaning  of 
sect.  S  of  the  Land  Tax  Act  1797,  in  respect  of 
which  it  is  chargeable  with  land  tax.  8o  held 
by  Collins,  H.B.  and  Stirling,  L.J.  (Mathew, 
W.  dissenting).  (Mavor,  &c.,  of  Westminster  v. 
Johnson;  Same  r.  Fuller.    Ct.  of  App.)      334 


PAOa 
Stamp—"  Discharge  " — Debenture  stock — ^Indenture 
creating  debentures — Indorsement  on  indenture 
of  acknowledgment  that  debenture  stock  has 
been  redeemed  and  paid  off — Liability  of  acknow- 
ledgment to  ad  valorem  duty. — By  an  indenture 
between  a  company  and  trustees,  after  reciting 
that  it  had  been  resolved  that  debenture  stock 
of  the  company  of  a  specified  amount  should  be 
created  and  issued,  the  company  charged  all 
their  property  both  present  and  future  with 
the  redemption  and  pa3rment  off  of  the  debenture 
stock.  The  indenture  was  duly  stamped,  and, 
after  the  whole  of  the  debenture  stock  had  been 
redeemed  and  paid  off,  there  was  indorsed  upon 
the  indenture  an  acknowledgment  by  the  sur- 
viving trustees  for  the  debenture-holders, 
acknowledging  that  all  the  debenture  stock 
secured  bv  the  within-written  indenture  and  all 
interest  thereon  had  been  redeemed,  paid  off, 
and  satisfied.  Held,  that  the  instrument  so 
indorsed  upon  the  indenture  was  not  a  "dis- 
charge" within  the  meaning  of  the  term  "dis- 
charge" in  sub-sect.  6  of  the  head  "Mortgage" 
in  the  schedule  to  the  Stamp  Act  1891,  and  was 
therefore  not  chargeable  with  the  ad  ralorem 
duty  of  Sd.  per  1001.  under  that  sub-head;  but 
that  it  was  a  "  receipt "  within  the  meaning  of 
the  Act,  and  would  have  been  liable  to  the  duty 
of  Id.  as  a  receipt,  but  being  indorsed  upon  a 
duly  stamped  instrument  it  came  within  the 
11th  exemption  under  the  head  "  Beeeipt,"  and 
was  exempt  from  duty.  (Thomas  Pirth  and 
Sons  Limited,  apps.  t.  Commissioners  of  Inland 
Bevenue,  reaps.)     138 

Stamp — ^Endowment  policy— Policy  of  life  assur- 
ance.— An  insurance  company  issued  an  instru- 
ment whereby  they  agreed  that  in  consideration 
of  a  premium  of  6d.  a  week  they  would  on  the 
assured  attaining  the  age  of  sixty-five  years  pay 
him  the  sum  of  962.,  and  in  the  alternative  if  he 
should  die  under  that  age  they  would  pay  his 
executors  or  administrators  the  sum  of  302. 
Held,  that  the  instrument  waa  a  policy  of  life 
assurance  within  sect.  98  of  the  Stamp  Act  1891, 
and  not  liable  to  a  stamp  as  a  "mortgage  bond 
debenture  covenant."  (Prudential  Anurance 
Company  Limited,  apps.  v.  Commissioners  of 
Inland  Bevenue,   resps.)     630 

Stamp  duty — Conveyance  on  sale — Consideration 
consisting  of  "money  payable  periodically  or  in 
perpetuity  " — Conveyance  "  subject  contingently 
to  payment  of  money" — Consideration  for  sale 
consisting  in  part  of  uncertain  amount  depend- 
ing on  contingency — Ad  valorem  duty  on  con- 
veyance.— By  an  agreement  for  sale  made  under 
the  seals  of  the  companies  parties  thereto,  it 
was  agreed  that  a  company  should  sell  to  a 
new  company  and  the  new  company  should  pur- 
chase the  whole  undertaking  of  the  old  com- 
pany, part  of  the  consideration  for  the  sale 
being  the  payment  of  a  specified  amount  in 
money  and  shares.  It  was  also  agreed  that  the 
profits  of  the  new  company  for  each  year  should 
be  applied,  first,  in  paying  a  dividend  of  6  per 
cent,  on  the  amoimt  for  the  time  being  paid  up 
on  any  shares  for  the  time  being  issued  by  the 
new  company;  and,  secondly,  in  paying  to  the 
origmal  company  "  as  a  further  part  of  the 
consideration  for  the  said  sale  such  a  sum  as 
shall  be  equal  to  a  dividend  of  S  per  cent,  for 
such  year  on  the  amount  for  the  time  being 
paid  up  on  such  of  the  original  ordinary  share 
capital  of  6,000,0002.  in  the  new  company  as 
shall  for  the  time  being  have  been  issued  by  the 
new  company."  Commissioners,  in  estimating, 
the  ad  valorem  stamp  duty  upon  the  agreement, 
having  brought  in  this  annual  sum  as  being 
contingently  payable  either  in  perpetuity  or  for 
an  indefinite  period,  within  sects.  66  (2)  and  67 
of  the  Stamp  Act  1891 :  Held,  that  this  annual 
sum  was  too  uncertain  and  unascertainable  to 
be  brought  in ;  that  it  was  subject  not  only  to 
the  contmgency  in  respect  of  the  amount  of  the 
profits  available  in  any  year  for  distribution 
amongst  the  shareholders,  but  also  to  the  con- 
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tingency  ariaing  from  the  tmcertamty  as  to 
\rhat  amooDt  might  be  paid  up  for  the  time 
being  on  any  shares  issued  by  the  new  com- 
pany; that  it  therefore  afforded  no  real  baajs 
fof  calctilation  and  ought  not  to  be  taken  into 
account  in  estimating  the  ad  valorem  stamp 
duty  on  the  instrument.  (Underground  Eleetnc 
Railways  Company  of  London  Limited,  apps.  v. 

Commissioners  of  Inland  Revenue,  resps.) 14X 

Stamp  duty— Couveyanee  on  sale— Lfind  sold  for 
lump  sum  and  annual  payment  by  purchaser  to 
vendor — Annual  payment  made  by  purchaser  in 
consideration  of  vendor  paying  tithe — Whether 
annual  payment  is  "part  of  the  consideration 
for  conveyance  on  sale." — The  owners  in  fee 
simple  of  a  certain  piece  of  land  offered  the  land 
for  sale  in  lots  as  a  building  estate,  and  by  an 
indenture  which  recited  that  the  vendors  had 
agreed  with  the  purchaser  for  the  sale  to  him 
of  a  certain  lot  or  piece  of  the  land  for  the  sum 
of  sot.,  the  vendors  granted  the  lot  to  the  pur- 
chaser in  fee  simple  m  consideration  of  the  sum 
of  502.  then  paid  by  the  purchaser  (amongst  other 
conditions),  subject  to  and  charged  with  the  pay- 
ment to  the  vendors  and  their  assigns  of  the 
annual  sum  of  Is.,  in  accordanoe  with  a  stipula- 
tion providing  that  the  piece  of  land  thereby 
conveyed  was  in  consideration  of  the  vendors 
paying  the  whole  of  the  tithe  in  respect  of  the 
land  of  which  the  plot  formed  part,  subjected  to 
and  charged  with  the  payment  to  the  vendors 
of  the  perpetual  sum  of  U.  per  annum;  and  the 
purchaser  for  himself  and  his  assigns  covenanted 
to  make  this  annual  payment  of  1<.  to  the  ven- 
dors and  to  perform  toe  other  stipulations  of  the 
agreement.  The  payment  of  the  It.  was  in  con- 
sideration of  the  vendors  paying  the  whole  of 
the  tithe.  In  assessing  the  stamp  duty  upon  the 
indenture :  Held,  that  the  annual  payment  of  Is. 
per  annum  was  part  of  the  consideration  for  the 
sale;  that  the  consideration  for  the  sale  was 
therefore  the  502.  plus  the  annual  sum  of  !<., 
and  that,  having  regard  to  sect.  66,  sub-sect.  2, 
of  the  Stamp  Act  1891,  the  whole  consideration 
for  the  sale  was  602.  plus  1*.  multiplied  by 
twenty,  namely,  612.,  and  that  the  indenture  was 
to  be  stamped  as  a  oonvevance  on  sale  for  a 
consideration  of  612.,  namely,  with  a  stamp  of 
7«.  9d. ;  but  that  even  if  the  annual  payment  was 
not  part  of  the  consideration,  the  stipulation  to 
pay  it  would  be  a  separate  oollatera]  covenant 
wmch  would  require  to  be  stamped  as  such. 
(Martin,  app.  v.  Commissioners  of  Inland 
Revenue,  resps.)     45S 

EIGHT  OF  WAT. 

(See  £iisE3i£NT.) 

RIPARIAN  OWNERS. 
(See  Watkb.) 

RTVBR. 

Navigation — ^Maintenance  of  locks— ToUs— Right  to 
dose  locks — ^Royal  charter — Validity. — A  Royal 
charter  purporting  to  grant  to  the  grantee  "  the 
sole  and  absolute  benefit  of  all  and  singular  the 
water  carriage  in  and  upon  "  a  publio  navigable 
river,  and  also  "the  sole  and  exclusive  passage 
and  transit  for  boats,  barges,  and  other  vessels 
laden  with  ...  merchandise  through  all 
that  river  .  .  .  aforesaid,"  and  also  "  the  sole 
and  exclusive  licence  and  power  of  carrying 
.  .  .  through  sU  the  river  aforesaid  .  .  . 
all  manner  of  food  .  .  .  and  merchandise 
whatsoever  in  ships,  boats,  barges,  or  other 
Teasels,"  in  consideration  of  a  yearly  rent  pay- 
able to  the  Crown,  is  void  both  at  common  law 
and  under  the  Statute  of  Monopolies  (21  Jac.  1, 
c.  3).  The  appellant's  predecessor  in  title  made, 
upon  his  own  land,  oertaiu  locks,  and  cuts 
leading  thereto,  in  order  to  improve  the  naviga- 
tion ol  a  river,  and  was  empowered  to  demand 
a  toll  f^m  all  vessels  carrying  merchandise 
tfarou(^    such   locks.      In    course    of    time    the 


navigation  diminished  to  such  an  extent  tliat  the 
receipts  from  the  tolls  were  not  sufficient  to  pay 
for  keeping  the  locks  and  cuts  in  proper  repair. 
Held  (Lords  Davey  and  Lindley  dissenting),  that 
the  appellant  was  not  bound  to  maintain  and 
work  the  locks  at  a  loss,  and  was  justified  in 
closing  the  locks  and  cuts.  Per  Ltnrds  Davey 
and  Landley :  Under  the  circumstances  the  locks 
and  cuts  must  be  taken  to  have  become  part  of 
the  publio  navigable  river,  and  the  aniellant  was 
not  entitled  to  close  them  and  exclude  the 
publio  from  them.  ^Simpson  r.  Attorney-General 
and  others,  and  cross  appeal.    H.  of  L.)    61(t 

SALE  OF   GOODS. 

Auctioneer— Sale  by  auction — ^No  memorandum  vx 
writing — Non-ddivery  of  chattel  —  Personal 
liability  of  auctioneer — Breach  of  wairanty  ot 
authority. — At  a  public  auction  a  horse  was  put 
up  for  sale  by  the  auctioneer  without  reserve- 
and  was  knocked  down  to  the  plaintiff,  the 
highest  bond  fide  bidder,  for  162.  l&i.  Before- 
the  auctioneer  had  entered  the  plaintifF's  name 
in  his  book  as  purchaser  he  discovered  thait  he- 
ought  to  have  offered  the  horse  with  a  reserve 
price  of  252.,  and  he  thereupon  put  up  the  horse- 
a^ain  and  himself  bid  17  guineas,  and  the  hone- 
was  bought  in.  The  principal's  name  was  dis- 
closed by  the  auctioneer  at  the  auction.  In  an. 
action  by  the  plaintiff  against  the  auctioneer  for 
the  delivery  up  of  the  horse  or  25  guineas,  its. 
value,  or,  in  the  alternative,  for  202.  damages  for 
breach  of  warranty  of  authority  to  sell  the  horse- 
without  reserve:  Held,  that  an  action  mi|[ht» 
under  certain  circumstances,  be  maintamed. 
against  an  auctioneer  for  the  wrongful  refusal  to- 
deliver  a  chattel  sold  at  a  public  auction, 
although  the  principal's  name  was  disclosed  to 
the  buyer  at  tlie  time  of  the  sale;  but  that  in. 
the  present  case  the  action,  in  so  far  as  it  oon- 
sisted  of  a  claim  for  refusal  to  deliver  the  horse 
in  accordance  with  the  alleged  contract  of  sale, 
could  not  be  maintained,  on  the  ground  that. 
there  was  no  signed  contract,  as  required  by 
sect.  4  of  the  Sale  of  Goods  Act  1893,  the  value- 
of  the  article  sold  being  above  102.  Held,  also,, 
that  the  claim  for  damages  tor  breach  of  war- 
ranty of  authority  to  sell  without  reserve  could, 
not  be  maintained,  upon  the  ground  that,  apart 
from  the  question  arising  under  sect.  4  of  the 
Sale  of  Goods  Act  1893,  the  auctioneer  had  made 
a  contract  of  sale  as  binding  upon  his  principal  as 
if  the  principal  had  made  the  bargain  himself. 
(Rainbow  r.  Howkins  and  Sons.) 14^ 

Conditions  as  to  resale  printed  on  box  containing 
goods — Notice — Right  to  disregard  conditions — 
M.  manufactured  certain  goods  and  sold  them  in 
boxes,  on  the  inside  of  the  lids  of  which  certain 
printed  conditions  were  fixed  providing  that  they 
should  not  be  retailed  at  less  than  a  oertaia 
price,  and  should  not  be  resold  except  subject 
to  those  conditions  as  a  term  of  sale,  and  alsoi 
that  the  acceptance  of  the  goods  by  any  pur- 
chaser would  be  deemed  to  be  an  acknowledg- 
ment that  they  were  sold  to  him  on  those 
conditions  and  that  he  agreed  with  the  vendors 
as  agents  of  M.  to  be  bound  by  them.  P. 
purchased  some  of  the  goods  from  one  of  M.'s 
factors,  and,  M.  alleged,  was  selling  them  at  les» 
than  the  specified  price.  Held,  that  P.  had 
entered  into  no  contract  with  M.,  and  that  in 
the  absence  of  a  contract  such  a  condition  did 
not  run  with  the  goods  and  could  not  b» 
imposed  on  a  purchaser,  even  though  he  bought 
-with  notice  of  the  conditi(Hi,  and  M.  had  do 
cause  of  action  against  P.  (McGruther  v. 
Pitcher.    Ct.  of  App.) 67S 

Implied  condition — Sale  by  description — Breach  of 
oontract — Measure  of  damages  —  Arsenious  sul- 
phuric acid — ^"Commercially  free  from  arsenie." 
—The  defendants  contracted  to  sell  B.O.V.  (snl- 
phuric  acid)  commercially  free  from  arsenic. 
The  buyers  (plaintiffs)  did  not  expressly  or  by 
implication  make  known  to  the  defendants  the 
particular  purpose  for  which  tlie   goods  -wcr* 
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required.  Hie  plaintiffs  Teqnired  the  acid  for 
DuunifkcturiDg  brewing  sugar.  The  acid  supplied 
was  not  commercially  free  from  arsenic.  The 
plaintifis  could,  by  exercising  ordinary  care,  have 
liiscoTeied  tho  presence  of  arsenic,  but  failed  to 
do  so.  The  plaintiffs  manufactured  brewing 
sugar  and  sold  it  to  brewers,  who  used  it  in 
brewing  beer.  The  brewers,  by  reason  of  the 
poisonous  beer,  suffered  loss,  and  the  plaintiffs 
acoordingly  became  liable  to  the  brewers.  In  an 
action  to  recover  damages  for  fraudulent  mis- 
representation and  br^ch  of  contract  the 
plaintiffs  claimed  as  damages  (1)  the  price  paid 
for  the  acid  supplied,  which  contained  arsenic, 
and  which  was  worthless  to  the  plaintifb,  (2) 
the  Talue  of  the  material  spoilit  by  mixing  with 
the  acid  supplied,  (3)  for  loss  of  goodwill,  and 
(4)  for  the  brewers'  claims.  Held,  tbe  contract 
was  for  a  sale  by  description,  and  there  was  no 
fraudulent  misrepresentation,  and  damages  were 
not  recoverable  for  the  loss  of  goodwill  or  for 
the  brewers'  claims.  The  damages  recoverable 
were  confined  to  (1)  the  price  paid  for  the 
imt>vre  acid,  and  (2)  tbe  value  of  the  goods 
rooiK  by  being  mixed  with  the  impnre  acid. 
(Boetock  and  Co.  Limited  v.  Nicholson  and  Sons 
Limited.)    ...  C28 

(See  Bill  or  Sale.) 


SETTLED  LAND. 

Compound  settlement — Heirlooms — Money  arising 
from  sale — Application — Discharge  of  incum- 
brances on  settled  land. — By  a  settlement  of 
1874  the  C.  H.  estates  stood  limited  to  Lord  S. 
as  tenant  for  life  in  possession.  By  the  will  of 
the  late  Lord  8.  certain  pictures  were  bequeathed 
upon  trust  to  permit  the  same  to  be  used  and 
enjoyed  by  the  person  who  under  the  settlement 
of  1874  should  be  entitled  to  the  C.  H.  estates, 
to  be  held  as  heirlooms  for  the  benefit  of  the 
successive  owners  of  the  C.  H.  estates,  but  so 
that  they  should  not  vest  absolutely  in  any 
tenant  in  tail  male  by  purchase  who  should  not 
attain  the  age  of  twenty-one  years  or  die  under 
that  age  leaving  male  issue.  The  testator  died 
in  Nov.  1884.  In  June  1902  a  picture,  one  of 
the  heirlooms,  was  sold  for  23,1002.,  and  by  an 
order  of  Buckley,  J.  in  July  1902  the  sale  was 
spfHtived  and  the  purchase  money  ordered  to  be 
paid_  to  the  trustee*  of  the  will;  and,  after 
maldng  certain  neeessanr  payments  Uiereout, 
they  invested  the  proceeds  in  Consols.  In  Jan. 
1903  Lord  S.  took  out  a  summons  asking  that 
the  trustees  of  the  settlement  of  1874  might  be 
appointed  trustees  for  the  purposes  of  the  Settled 
I^d  Acts  of  the  settlement  of  the  heirlooms 
created  by  the  will  and  settlement;  that  the 
trustees  of  the  will  might  be  directed  to  pay  the 
purchase  money  of  the  picture  to  the  trustees 
of  the  settlement;  and  that  the  latter  might  be 
directed  to  apply  the  money  in  discharge  of 
incombrances  affecting  the  inheritance  of  the 
land  settled  by  the  deed  of  1874.  Byrne,  J. 
held  that  the  settlement  was  a  compound  settle- 
ment, consisting  of  the  will  and  settlement  of 
1S74,  and  he  appointed  the  trustees  of  the  will 
to  be  trustees  for  the  purposes  of  the  Settled 
Land  Acts  of  the  settlement  of  the  heirlooms 
and  the  proceeds  of  sale  thereof  created  by  the 
will  and  the  settlement  of  1874.  The  latter  part 
of  the  stimmons  stood  over,  and  Lord  S.  form- 
ally directed  the  trustees  to  apply  15,000!.,  i«rt 
of  the  proceeds  of  the  sale  of  the  picture,  in 
disehaige  of  a  mortgage  debt  charged  upon  the 
land  settled  by  the  deed  of  1874.  The  heirlooms 
were  now  vested  in  an  infant  female  tenant  for 
life  in  remainder.  The  summons  now  came  again 
before  the  court  on  the  question  whether  the 
money  arising  under  the  will  in  tJiis  way  ought 
to  be  applied  for  the  benefit  of  the  land  subject 
to  the  settlement.  Held,  that  by  the  order  of 
Byrne,  J.  the  settlement  of  1874  and  the  will 
must  be  treated  as  a  compound  settlement,  and 
botb  the  land  and  heirlooms  be  considered  aa 


passing  under  it;  that,  upon  the  construction  of 
sect.  37  and  sect.  21,  clause  (ii.),  of  the  Settled 
Land  Act  1882,  "  land  "  and  "  settled  land  "  meant 
the  land  by  reference  to  the  limitation  of  which 
the  heirlooma  weie  settled  by  tJie  will,  and  that 
the  applicant  was  entitled  to  have  the  proceeds 
of  the  sale  applied  in  discharge  of  the  incum- 
brances affecting  the  land;  that  the  decision  in 
Jle  Duke  of  Marlborough'*  Settlement  (53  L.  T. 
Rep.  216 ;  30  Ch.  Div.  127)  was  indistinguishable 
and  should  be  followed;  that  the  tenant  for  life 
was  exercising  a  due  discretion  under  the  Settled 
Land  Acts  in  directing  the  money  to  be  Una 
applied ;  and  that  the  money  had  .  not  been 
invested  in  Consols  by  the  trustees  of  the  com- 
pound settlement,  but  by  the  trustees  of  the 
Will,  and  that  the  money  could  now  be  applied 
by  the  teustees  of  the  compound  settlement  in 
discharging  the  incumbrances.  {Be  Lord 
Staff<Mxl's    Settlement    and    Will;     Gerard    v. 

Stafford.)    229 

Devise  conditional  on  residence  and  maintaining 
a  home  for  another— Tenant  for  life — ^Void 
condition — Sale  free  from  condition. — A  testa- 
trix, A.  B.,  who  died  in  1902,  by  her  will  devised 
and  bequeathed  her  residuary  real  and  peisonaL 
estate  to  her  niece,  M.  B.,  upon  condition  that, 
she  resided  in  the  testatrix's  nouse  "Brooklyn" 
during  the  lifetime  of  the  testatrix's  suter- 
M.  E.  B.,  and  kept  there  a  home  for  M.  E.  B.. 
free  of  cost  or  charge,  whenever  she  sbould 
wish  to  use  it;  and  in  tjie  event  of  M.  B.  pre- 
deceasing the  testatrix  or  refusing  to  comjdy 
with  the  condition,  there  was  a  like  devise  ana. 
bequest  to  the  testatrix's  niece  M.  C.  B.  upon  the 
like  condition:  and  in  the  event  of  both  M.  B. 
and  M.  C.  B.  predeceasing  the  testatri:^  or 
refusing  to  comply  with  the  condition,  there  was. 
a  like  devise  to  the  testatrix's  niece  A.  H.  B. ; 
and  in  the  event  of  all  three  nieces  predeceasing ' 
the  testatrix  or  refusing  to  oomply  with  the- 
condition,  there  was  a  devise  and  bequest  of  the 
residuary  real  and  personal  estate  upon  trust 
for  the  sister  II.  £.  B.  during  her  life,  with 
remainder  over.  M .  B.  disclaimed,  but  M.  C.  B. 
accepted  the  conditional  devise  and  bequest. 
The  testatrix's  sister  M.  £.  B.  was  a  lunatic, 
not  so  found,  and  had  been  in  an  asylum  since 
1891.  She  was  fifty-five  years  of  age,  and  it  was. 
not  likely  she  would  recover  her  reason.  Held,. 
that  H.  C.  B.  was,  under  s.  58,  sub-a.  (1),. 
clause  (ii.),  of  the  Settled  Land  Act  1882,  a 
person  having  the  powers  of  a  tenant  for  life- 
under  the  Settled  Land  Acts;  that  the  condition 
was  void  under  sect.  51  of  the  Settled  Land  Act 
1882;  and  that  accordingly  M.  C.  B.  might  sell 
the  house  "  Brooklyn "  free  ^m  the  condition. 

{Re  Bichardson;  Bichardson  v.  Bichardson.) TJIt' 

Tenant  for  life — Lease  of  park  and  water  supply 
from  mansion-house  —  Validity  —  "  Park  — 
"Pleasure  grounds  and  park  and  lands  (if  any) 
usually  occupied"  with  mansion-house. — ^The 
tenant  for  life  of  a  settled  estate  comprising 
(inter  alia)  a  mansion-bouse,  park,  and  farm, 
the  park  consisting  of  ancient  pasture  land  irith 
(HTnamental  timber  thereon,  but  without  deer, 
entered  into  a  written  agreement  to  let  the  park 
and  a  supply  of  water  from  the  mausion^iouse 

I  with  the  farm,  without  obtaining  either  the 
consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  court,  and  on  her  death  the  succeed- 
ing tenant  for  life  served  on  the  lessees  under 
the  agreement  a  notice  to  give  up  possession, 
which  they  refused  to  do.  In  an  action  by  the 
succeeding  tenant  for  life  against  the  lessee 
claiming  delivery  up  of  possession  of  Uie  pro- 
perty on  the  ground  that  the  letting  was  invalid 
under  sect.  10  of  the  Settled  Land  Act  1890: 
Held,  that  the  agreement  to  let  the  park,  and 
also  the  water  supply  from  the  mansion-hoose, 
which  involved  the  creation  of  an  easement  over 
the  mansion-house,  made  without  the  consent  of 
the  trustees  of  the  settlement  or  an  order  of  the 
court,  was  invalid  for  non-compliance  with  the 
provisions  of  sect.  10  of  the  Settled  Land  Act 

'    1890.    (Pease  v.  Courtnay.) 341 
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PAQS 

Work  required  hj  local  authority — Sanitarj  works 
— Coat — Tenant    for    life    and    remainderman — 

Capital  or  income — Permanent   improvemeni* 

A  notice  tinder  the  Public  Health  (London)  Act 
1891  was  aeired  on  the  trustees  of  settled  pro- 
perty, requiring  them  as  the  owners  to  do  certain 
sanitary  work  on  the  premises.  The  plaintiffs, 
who  were  assignees  of  the  life  interest  of  the 
equitable  tenant  for  life,  agreed  with  the  trustees 
that  they  would  do  the  work  without  prejudice 
to  the  questicm  by  whom  the  expenses  would 
uttimatefy  be  borne,  and  they  duly  carried  out 
tho  work.  Held,  that  under  the  circumstances 
the  plaintiffs  were  entitled  to  be  subrogated  to 
the  rights  of  the  trustees,  and  to  have  a  charge 
upon  the  corpus  for  the  amount  expended  upon 
such  of  the  works  as  were  permanent  improve- 
noents.  Semble,  that  in  cases  of  this  descrip- 
tion, in  determinins  as  between  tenant  for  lite 
4uid  remainderman  now  the  costs  of  the  repairs 
'Ought  to  be  borne,  the  court  is  not  bound  by 
any  hard  and  fast  rule,  but  has  a  discretion, 
and  has  jurisdiction  to  inquire  as  to  the  nature 
of  the  repairs,  and  generally  into  the  circum- 
stances of  th«  case.  (Re  Farnham's  Trusts ;  Law 
Union  and  Crown  Insurance  Company  f.  Har- 
t<^p.    Ct.  of  App.)      780 

SEPTLEHEST. 
'Condition  subsequent  —  Restraint  of  marriage 
—  Marriage  at  an^  time  without  consent  — 
Gift  over  —  Validity.  —  A  condition  subse- 
<)uent  causing  the  forfeiture  of  a  previous  gift 
in  the  event  of  the  marriage  of  tne  donee  at 
any  time  without  the  consent  of  a  specified 
person  is  a  vaUd  condition  provided  that  there 
IS  a  good  and  effectual  gift  over.  {Re  Whiting; 
Whiting  V.  De  Rntzen.    Ct.  of  App.) 821 

Construction — ^Eq^nitable  interest  in  real  estate — No 
words  of  inhentanoe. — ^An  equitable  estate  in  fee 
simple  may  be  conferred  in  a  deed  without  words 
of  mheritance,  if  a  clear  intention  to  confer  ib 
appears.  Copyholds  were  in  1831  limited  by 
surrender  and  deed  of  settlement  to  the  use  of 
two  trustees  and  the  survivor  of  them  and  the 
heirs  of  such  survivor  in  trust  for  A.  for  life,  and 
after  her  death  for  her  husband  for  life,  and 
on  the  death  of  the  survivor  of  her  and  her 
husband  in  trust  for  all  the  children  of  the 
marriage  equally  io  be  divided  between  them 
as  tenants  in  common,  and  in  default  of  issue 
of  the  marriage  to  such  uses  as  A.  should  declare 
by  will,  with  remainder  to  her  right  heirs.  On  a 
summons  taken  out  to  determine  whether  A.'s 
children  took  equitable  estates  in  customary  fee 
simple  or  life  estate  only:  Held,  that  they 
took  equitable  estates  in  tee,  the  intention  to 
confer  absolute  interests  on  them  being  plain. 
{Se  Ingham's  Trusts;  Trlngham  v.  GreenhiU.)...  370 

Deed  creating  annuities  subject  to  settlor's  life 
interest — Will  by  settlor  settling  property  sub- 
ject to  annuities — Compound  settlement — Tenant 
for  life. — By  an  indenture  a  settlor  settled  real 
and  leasehold  hereditaments  upon  such  trusts  as 
he  should  appoint,  and  by  a  subsequent  deed- 
poll  appointed  that  the  property  should  be  held 
on  trusts  for  himself  for  life  and  after  his 
decease  to  pay  annuities  to  certain  persons,  and 
after  the  death  of  one  of  the  annuitants  to  raise 
and  pay  a  principal  sum  to  the  children  of  such 
annmtant.  and  subject  thereto  for  himself  abso- 
lutel;^-  The  settlor  b^  his  will  confirmed  the 
annuities,  and  gave  his  residuary  estate,  which 
comprised  the  property  on  which  the  annuities 
were  charged,  in  strict  settlement.  The  person 
entitled  to  the  rent  of  this  property  for  life 
subject  .to  the  annuities  took  out  a  summons  for 
a  declaration  that  he  was  tenant  for  life  under  a 
compound  settlement.  Held,  that  the  deed  and 
will  created  a  compound  settlement  within  the 
decision  Re  Marguit  of  Ailetbvry  and  Lord 
Iveagh  (69  L.  T.  Rep.  101;  (1898)  2  Ch.  346), 
approved  in  Re  Mundy  and  Rover'i  Contract 
(79  L.  T.  Rep.  683;  (1899)  1  Ch.  276),  and  that 
the   applicant   was   entitled   to    the   declaration 


FAOB 

asked.    {Se    FhiUimore's    Estate;    Phillimore    v. 

MUnes.)      266 

Marriage  settlement — Construction — "  If  she  shall 
survive  her  now  intended  coverture "  —  Ter- 
mination of  coverture  by  divorce. — Under  her 
marriage  settlement  a  lady  was  to  become 
entitled  to  a  sum  of  money  "  if  she  shall  survive 
her  now  intended  coverture."  The  lady  was 
divorced.  Held,  that  she  had  survived  the  cover- 
ture within  the  meanin^r  of  the  settlement.  {Be 
Crawford;    Cooke  r.   Gibson.) 68S 

Marriage  settlement — Covenant  to  settle  after- 
acquired  property — Wife  entitled  to  vested  rever- 
sionary interest  before  marriage — Interest  falling 
into  possession  during  coverture — "  Become 
entitled" — Entitled  in  "interest"  or  in  "enjoy- 
ment."— By  an  ante-nuptial  marriage  settlement 
dated  the  leth  June  1896  it  was  agreed  that 
all  property  to  which  the  wife  during  her  then 
intended  coverture  should  then  "  become 
entitled  "  should  be  settled  upon  the  trusts  of  the 
settlement.  At  the  date  of  the  settlement  the 
wife  was  entitled  to  certain  vested  reversionary 
interests.  T^e  marriage  took  place,  the  cover- 
ture was  still  existing,  and  the  reversionary 
interests  had  not  yet  fallen  into  possession. 
Upon  summons  asking  whether  these  interests 
were  now  bound  by  the  agreement  to  settle 
after^aoquired  property,  or  would  be  bound  if 
they  fell  into  possession  during  the  coverture: 
Held,  that  they  were  not  now  bound,  nor  if  they 
fell  into  possession  during  the  coverture  would 
they  be  botmd  by  the  agreement.  {Re  Bland's 
Settlement;  Bland  v.  Ferkin.) 681 

(See  Banzsuptct — Husband  and  Wifx— Lunacy.) 

SEWER. 
(Bee  Mbtkopolis — ^Public  Health.) 

SHIPPING. 
Charter-party  —  Demurrage  -^  Lay  days  —  Grain 
cargoes — London  Corn  Trade  Association  Con- 
tract— Construction. — The  London  Corn  Trade 
Association  Contract,  which  was  incorporated  in 
a  charter-party,  provided  that  ike  time  for  dis- 
charge of  a  cargo  of  grain  should  be :  "  One 
running  day  for  every  400  tons  up  to  2800  tons, 
and,  for  all  quantities  in  excess,  600  tons  per 
day;  but  in  no  case  lees  than  five  days."  Held, 
that,  upon  the  true  construction  of  the  con- 
tract, the  time  to  be  allowed  for  discharge  of 
a  cargo,  whatever  its  size,  was  one  day  for 
every  400  tons  up  to  2800  tons,  and  one  day 
for  every  600  tons  in  excees  of  2800  tons. 
(Turner,  Briehtman,  and  Co.  c.  Bannatyne  and 
Sons  Limited.    Ct.  of  App.)     618 

Charter-party  —  Previous  verbal  representation 
as  to  carrying  capacity  of  vessel  —  Breach  of 
warranty.— During  negotiations  for  the  charter- 
ing of  a  vessel  the  owners'  agents  represented 
that  the  vessel  had  carried  a  oertain  quantity 
of  cargo.  The  chartcren  acted  on  the  repre- 
sentation, which,  in  fact,  was  untrue,  and 
entered  into  a  charter-party,  containing  no  refer- 
ence to  the  previous  cargo.  Held,  that  the 
representation  being  untrue,  the  charterers  could  , 
recover  as  for  breach  of  a  collateral  verbal 
warranty.  (Hassan  «.  Runciman  and  Co.  and 
Lohne.)        808 

Charter-party — Sub-charter — Lien  for  freight — ^Bill 
of  lading — ^Notice  of  charter-party. — Notice  of  a 
charter-party  given  to  a  shipper  has  not  the 
effect  of  incorporating  into  the  bill  of  lading  any 
terms  inconsistent  with  it,  which  the  captain  was 
not  bound  to  embody  in  it.  Therefore  'a  ship- 
owner is  not  entitled  to  a  lien  for  freight  pay- 
able under  a  time  charter  on  goods  shipped  by  a 
person  not  a  party  to  that  charter,  whose  goods 
were  carried  in  the  ship  under  a  sub-charter  and 
bill  of  lading.  (Turner  and.  another  v.  Haji 
Goolam  Mahomed  Azam.    PriV.  Co.)    216 

Collision — Steam  vessel  trawling — ^Fog  signals — 
Duty  of  vessel  in  fog  to  stop  on  hearing  whistle 
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forward  of  the  beem. — A  (team  veuel  trawling 
in  a  fog,  and  atleged  to  be  sounding  the  fog 
signala   prescribed   by   art.   IS   for   a   steamship 
under  wav  in  a  fog — namely,  a  prolonged  blast 
at  intervals  of  not  «iore  than  two  minutes — came 
into    ooUision    with    a    steamship    under    way. 
Held,  that   the  trawler   was   to  blame   for   the 
collision,   for  art.  9  Ig)  of  the  Regulations  for 
Preventing  Collisions   at   Sea  1897  applied,   and 
that  the  trawler  should  have  sounded  a  foghorn 
and  rung  a  bell  alternately  at  interrala  of  not 
more    than    two   minutes.     The   steamship    col- 
liding with  the  trawler  had  heard   the  whistle 
of  another  vessel,  not  the  trawler,  and  had  not 
st<^9ed.    Held,  that  there  was  no  obligation  on 
the  steamship  to  stop,  for  whether  the  whistle 
proceeded  from  the  trawler  or  not,  it  was  heard 
abaft   the  beam.    SembU,   the   steamship  would 
have  been  held  to  blame  for  not  stopping  if  the 
whistle  heard  bad  been   forward   of  the  beam, 
even  thongh  the  whistle  heard  did  not  proceed 
from  the  vessel  collided  with.    {The  London.)  ...  327 
Collision    between    tow    and    vessel    at    andior — 
Negligence  of  tug  —  Damage  to  cargo  in  tow  — 
Action    by   cargo   owner   against   tug   and   tow 
owners  —  Contract    between    tug    and    tow  — 
Indemnity  of  tug  owner  by  tow  owner. — A  barge 
in  tow  of  a  tug  came  into  collision  with  a  barge 
at   anchor.      The   collision   was   caused  by   the 
negligence  of  _  those  on  the  tug.    The  cargo  on 
the  barge  which  waa  being  towed  was  damaged. 
The   cargo  owners   brought  lui  action,  for  tort 
against  both  the  barge  and  tu^r  owners  for  the 
damage,   and   also  brought  their  action  aeainat 
the  barge  owners  alternatively  for  breach  o?  con- 
tract to  carry  safely  and  deliver  the  cargo.    In 
that  action  the  claim  of  the  cargo  owners  against 
the  owners   of    tho   barge   was   dismissed   with 
costs,    but   the   owners  of  the   cargo   recovered 
against  the  owners  of  the  tug  in  tort,  with  costs, 
and  the  tug  owners  were  also  ordered  to  pay  to 
the  cargo  owners  the  coats  of  the  cargo  owners' 
imsncorasful    action    against   the   barge   owners. 
The  tug  owners  had  contracted  to  tow  the  barge 
on    the    following    terms :     "  They    will    not    be 
answerable  for  any  loss  or  damage  which  may 
happen  to  any  barge  or  ita  cargo  while  in  tow, 
'  bowever  such  loss   or   damage   may   arise,    luid 
from  whosesoever  fault  or  default  such  loss  or 
damage  may  arise,  and  the  services  of  their  tugs 
must  DO  understood  and  agreed  to  be  engaged 
npon  the  terms  that  they  are  to  be  held  hann- 
los,    and    indemnified    from    any   such    loss   or 
damage,   and  against  the  faults  or  defaults  of 
their  servants  or  any  claim  therefor,  by  whomso- 
ever  made.      And    the    customers    of   the    said 
Gaoelee  and  Sons  undertake  and  agree  to  bear, 
satisfy,   and  indemnify  them  accordingly."    The 
tug   owners   claimed  to   be   indemnified   by  the 
barge  owners  for  the  damages  and  costs  which 
they  had   paid   to  the   cargo.    Held,    that   the 
barge  owners  were  liable  under  the  contract  to 
indemnify  the  tug  owners  even  against  the  results 
of  the  tug  ownera'  negligence  and  that  the  baree 
owners    ahould    pay    to    the    tug    owners    the 
amount  of  the  damages  and  costs  recovered  by 
the  cargo  owners  from  the  tug  owners,  including 
the  costs  paid  to  the  barge  owners  by  the  cargo 
ownen,  and  which  the  cargo  owners  had  in  the 
first   instance   recovered   from  the  tug  owners. 

{The     MiUviaU.)     MS 

Crimping  —  Foreign  ship  —  Unauthorised  person 
going  on  board — ^Foreign  ship  arriving  at  British 
port,  though  not  at  end  of  voyage — "End  of 
their  voyage  "—Order  in  Oouncil.-^ct.  218  of 
the  Merchant  Shipping  Act  18M  makes  it  an 
offence,  where  a  ship  is  about  to  arrive,  is 
arriving,  or  has  arrived  at  the  end  of  her  voyage, 
for  any  unauthorised  person  to  go  on  board  uie 
ship,  without  the  permission  of  the  master, 
"before  the  seamen  lawfully  leave  the  ship  at 
the  end  of  their  engagement  or  are  discharged  " ; 
and  sect.  219  enables  the  Crown,  where  an 
arrangement  has  been  made  between  this  coun- 
try and  a  foreign  country  whose  government  is 
desirous  that  the  provisions  of  sect.  218  should 


apply  to  unauthorised  persona  going  on  board 
ships  of  that  foreign  country  within  the  British 
territorial  jurisdiction,  by  an  Order  in  Council 
to  order  that  those  provisions  shall  apply  to  the 
ships  of  that  foreign  country,  and  nave  effect 
"  as  if  the  ships  of  that  country  arriving,  about 
to  arrive,  or  having  arrived  at  the  end  of  their 
voyage,  were  British  ships."  Held,  that  a 
foreign  ship  to  which  the  aoove  provisions  have 
been  applied  by  an  Order  in  Council,  arrives  at 
the  end  of  her  voyage  within  the  meaning  of  the 
section  and  comes  within  the  above  provisions, 
when  in  the  course  of  her  voyage  she  arrives 
at  any  British  port,  although  that  may  not  be 
the  end  of  the  voyage  for  which  the  crew  signed 
articles.    (Solicitor  to  the  Board  of  Trade,  app. 

V.   Abrahams,   resp.)     49$ 

Necessaries— Disbursements — Liability   of   master — 
Bill  of  exchange — Notice  of  dishonour — ^Reason- 
able time — Special  circumstances  excusing  delay 
in  notice. — A  ship  arrived  at  Colombo  in  want  of 
coal,  and  her  master  needed  cash  for  disburse- 
ments.   The  ooals  were  supplied  and  the  money 
was   advanced   by  the  ship  s   brokers,   and   the 
master  drew  a  bill  on  the  managing  owners  of 
the  ship  for  the  amount  of  the  coal  hill  and  the 
advance.    The  bill,   which  contained  the   words 
" .    .    .    .    value  received  on  800  tons  of  coal 
and  disbursements  and  place  the  same  with  or 
without  advice  to  account  of  coals  and  necessary 
disbursements  to  my  vessel    .    .    .    for  which  I 
hold  my  vessel,  owners,  and  freight  responsible" 
was  accepted,  and  was  dishonoured  on  maturity. 
The    plaintiffs    knew    of    the   dishonour   on   the 
18th  April,  and  on  the  same  day  were  told  that 
the  vessel  was  in  the  Tyne.    Being  uncertain  of 
the  whereabouts  of  the  vessel  they  made  further 
inquiries,    but,    getting    no    further   information, 
they  sent  notice  of  dishonour  to  the  master  as 
drawer  of  the  bill  on  the  21st  April.    The  notice 
reached  the  master  on   the  2Srd  April.    Held, 
that   the   captain  was  personally  liable  on  the 
bill,  for  the  form  in  which  it  was  drawn  did  not 
give  the  holder  a  ri^ht  only  against  the  ship, 
her   owners,    and    freight.    Held,    further,    that 
though  under  ordinary  circumstances  the  notice 
of  dishonour  which  was  given  would  have  been 
too  late,  yet  the  delay  was  to  be  excused,  as  it 
was  caused  by  circumstances  beyond  the  plain- 
tiffs' control,  and  not  imputable  to  their  default, 
misconduct,      or      negligence.    (The      ElmvUle; 
Ceylon  Coaling  Company  Limited  v.  Goodrich.) ...  161 
Offence — Going  on   board   ship  at  end   of  voyage 
without     authority — Liability     to     six     months' 
imprisonment — Offence    to   be   "prosecuted   sum- 
marily "—Eight  to  trial  by  jury.— Sect.  680,  sub- 
sect.  1  (6),  of  the  Merchant  Shipping  Act  1894 
provides   that  an  offence   under   the   Act  made 
punishable   with  imprisonment   for  a   term  not 
exceeding    six    months,     or    by     a    fine    not 
exceeding  100{.,  "shall  be  prosecuted  summarily 
in  manner  provided  by  the  summary  Jurisdiction 
Acts."     Held,    that    this    sub-section    does    not 
exclude  sect.  17  of  the  Summary  Jurisdiction  Act 
1879,    under   which    a   person    charged   before    a 
court  of  summary  jurisdiction  with  an  offence  in 
respect   of  which  he   is   liable   to   imprisonment 
for  a  term  exceeding  three  months,  has  a  right 
to  be  tried  by  a  jury;  and  consequently,  if  a 
person  is  charged  under  sect.  218  of  the  Merchant 
Shipping  Act  with  unlawfully  going  on  board  a 
ship  which  has  arrived  at  the  end  of  her  voyage, 
whereby    he   becomes    liable   under    that    section 
to  a  fine  not  exceeding  20Z.,  or,  at  the  discretion 
of  the  court,  to  imprisonment  not  exceeding  six 
months,  such  person  has  the  right  upon  being 
charged    before    the    court    of    summary    juris- 
diction, to  claim  to  be  tried  by  a  jury-    (Bex,  on 
the  Prosecution  of  the  Board  of  Trade,  app.  r. 

Goldberg,  resp.)      490 

Salvage — Agreement  to  render  services  between 
owners  of  salving  and  salved  vessels — Service 
begun  before  agreement  entered  into — Inde- 
pendent right  of  master  and  crew  of  salving 
vessel  to  salvage. — The  owners  of  a  vessel 
resident    in    Liverpool    learnt    that   their   vessel 
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vas  diubled,  and  agreed  with  the  owners  of  a 
tug  resident  in  Liyerpool,  which  was  thought  to 
be  in  the  neighbourhood  of  the  disabled  Tessel, 
that  the  tug  should  tow  the  disabled  vessel  to 
Liyerpool  on  the  usual  towage  terms  per  tide; 
before  the  agreement  was  made  or  the  owners 
of  the  tug  could  communicate  with  the  tug 
master,  the  tug  master  had  picked  up  the  dis- 
abled vessel,  and  had  begun  to  tow  her  to  Liver- 
pool. In  an  action  for  salvage  brought  by  the 
owners,  master,  and  crew  of  the  tug  against  the 
disabled  vessel,  her  cargo  and  freight:  Held, 
that  the  owners  of  the  tug  were  bound  by  the 
towage  agreement;  but  that  her  master  and 
crew  had  an  independent  right  to  salvage 
remuneration.     {The  Frieildnd.)     S24 

Salvage  —  Lifeboat  —  Launchers  —  Bight  to  recover 
salvage. — ^A  vessel  being  in  distress  oS  the  coast, 
lifeboats  were  launched  with  a  view  to  salve 
either  life  or  property.  Under  the  regulations  of 
the  Royal  National  Lifeboat  Institution,  which 
owned  the  lifeboats,  ia  the  event  of  life  only 
being  salved  the  crews  of  the  lifeboats  are 
remunerated  by  the  Lifeboat  Institution,  and  in 
the  event  of  property  being  salved  the  crews  of 
the  lifeboats  are  remunerated  by  the  award 
which  may  be  made  for  salving  the  property. 
The  lifeboats  which  ultimately  rendered  salvage 
services  to  property  and  not  to  life  were 
launched  with  the  assistance  of  certain  men, 
members  of  a  company  of  fishermen.  These  men 
brought  an  action  against  the  owners  of  the 
property  salved  to  recover  salvage  for  the 
services  rendered  by  them  in  assisting  to  lannch 
the  lifeboats.  Held,  that  those  who  assisted  to 
launch  the  lifeboats  were  entitled  to  maintain  an 
action  for  salvage.    {The  Cajio  Boniio.) 102 

Unseaworthiness  —  Exceptions  in  charter-party  — 
Negligence  of  owner. — Exceptions  in  a  charter- 
party  will  not  free  a  shipowner  from  liability  for 
the  consequences  of  personal  negligence  in  loading 
the  ship  whereby  she  is  rendered  unseaworthy. 
(Owners  of  The  City  of  Lincoln  t.  Smith.  Priv. 
Co.)      a06 

Wages — Emolument — Maritime  lien  of  master. — ^The 
managing  owners  of  a  steamship,  while  the 
vessel  was  abroad,  wrote  to  the  master  of  the  ' 
vessel  undertaking  that  he  should  be  paid  a 
bonus  of  602.  if  ne  stayed  on  the  vessel  and 
brought  her  back  to  England.  On  the  arrival  of 
the  vessel  in  England  the  master  brought  an 
action  in  rem  against  the  vessel  to  recover  his 
wages  and  disbursements  and  claimed  the  sum 
of  602.  promised  him  as  part  of  his  wages.  On 
the  reference  to  assess  the  amount  due  to  him 
as  wages,  the  registrar  allowed  the  sum  of  SOI. 
On  appeal  from  the  decision  of  the  registrar: 
Held,  that  the  master  was  entitled  to  recover 
the  sum  claimed  either  as  wages  or  as  an 
emolument  and  that  he  had  a  maritime  lien  for 
the  60?.  claimed.    (The  ElmrUle.) I{S0 

SOUCITOE. 

Costa  —  Taxation  —  Recitals  in  order  —  Implied 
authority  of  wife  to  pledge  her  huband's  credit 
— ^Divorce — Judicial  separation — Alimony— Second 
divorce  petition. — Sect.  26  of  the  Matrimonial 
Cause*  Act  1857  absolutely  deprives  the  wife, 
from  the  date  of  a  decree  for  judicial  separa- 
tion, of  all  right  and  power  to  pledge  her 
husband's  credit  or  to  contract  on  his  behalf 
during  the  continuation  of  the  judicial  separa- 
tion, unless  the  husband  fails  to  pay  the  alimony 
which  has  been  decreed ;  and  the  wifo  has  no 
power  to  pledge  her  husband's  credit  even  for 
neoeasariee  which  the  alimony  oould  not  have 
been  supposed  to  cover,  and  the  principle  of 
Turner  v.  Rooket  (10  Ad.  k  E.  47)  no  longer 
applies.  The  provision  in  that  section  that  in 
the  ease  of  a  judicial  separation  the  husband 
shall  not  be  liable  in  respect  of  any  engagement 
or  contract  the  wife  may  have  entered  into, 
is  governed  by  the  words  whilst  so  separated  " 
in  the  previoua  part  of  the  aection,  and  lefeiB 


only  to  engagements  and  contracts  entered  into 
by  the  wife  during  the  separation;  and  the 
section  does  not  relieve  the  husband  from 
liability  in  respect  of  contracts  properly  made  by 
the  wife  on  the  husband's  account  which  were  in 
existence  at  the  date  of  the  decree  for  the 
judicial  separation.  Whether,  where  an  order 
for  taxation  obtained  by  a  solicitor  under  sect.  S7 
of  the  Solicitors  Act  1843  contains  a  specific 
statement  of  a  retainer  in  a  particular  trans- 
action, and  the  client  goes  on  under  that  order, 
he  can  dispute  the  retainer — Qucere.  A  wife 
under  her  implied  authority  to  pledge  her  hus- 
band's credit  for  that  purpose  retained  solicitors 
for  her  defence  in  a  divorce  suit  commenced  by 
her  husband  and  also  to  commence  an  action  of 
detinue  against  the  husband  for  her  clothes. 
'Ria  divorce  suit  was  dismissed  with  costs  and  a 
judicial  separation  was  granted  to  the  wife. 
Shortly  afterwards  the  husband  presented  a 
second  petition  for  divorce.  The  wife  then 
obtained  an  order  increasing  the  interim 
alimony  allowed  her,  and  the  action  for  detinue  , 
was  shortly  afterwards  decided  in  her  favour. 
The  second  divorce  petition  was  afterwards  dis- 
missed with  costs  and  an  order  for  permanent 
alimony  was  also  made.    The  husband  had  duly 

Said  the  alimony  as  ordered.  Held,  that  the 
usband  wa.':  not  liable  for  the  costs  of  the  second 
divorce  petition ;  but  that  h«  was  liable  for  all 
the  costs  of  the  detinue  action,  and  also  of  the 
alimony  proceedings,  the  latter  being  part  of 
the    proceedings    in    the    first    divorce    petition. 

(Re  Wingfield  ajid  Blew.    Ct.  of  App.) 78S 

Cotts.  —  Taxation  —  "Third  party  liable"  — 
Taxation  by  third  party  —  Practice.  —  On 
a.  taxation  under  sect.  38  of  the  Solicitors 
Act  1843  there  may  be  a  considerable  number 
of  items  for  wnich  the  client  may  be 
liable  to  the  solicitor — e.g.,  as  being  items  in- 
curred by  express  instructions  of  the  client — but 
yet  that  the  third  party  may  not  be  liable  to 
pay.  But  when  once  the  items  for  which  the 
third'  party  is  liable  are  ascertained,  the  taxa- 
tion must  proceed  as  between  the  solicitor  and  - 
the  party  chargeable,  and  not  as  between  the 
solicitor  and  the  third  party.  {Re  Cohen  and 
Cohen.)       8SS 

(See  Practicb.) 


SPECIFIC  PERFORMANCE. 
Verbal  agreement — Unequivocal  acts — Admission  of 
parol  evidence — Part  performance. — Action  for 
specific  performance  of  a  verbal  agreement 
between  plaintiffs  and  defendant  for  the  sale  by 
the  plaintiffs  to  the  defendant  of  a  plot  of  land 
and  a  house  to  be  erected  thereon  by  the  plain- 
tiffs. The  house  was  erected.  The  defendant 
pleaded  the  Statute  of  Frauds.  During  the 
building  the  defendant  frequently  visited  the 
works,  and  induced  the  plaintiffs  to  make  altera- 
tions in  the  plans  as  being  carried  out.  Held, 
that  the  alterations  induced  by  the  defendant 
amounted  to  part  performance,  taking  the  case 
out  of  the  statute.    (Dickenson  r.  Barrow.)     ...  161 

STAMP  DUTY. 
(See  Revenue.) 

STATUTE. 
Construction  —  Company — Memorandum  of  associa- 
tion— iTitra  viret — Statutory  powers  —  Statutory 
prohibition — Powers  of  memorandum  restricted. 
--A  company  registered  under  the  Companies 
Acts  and  having  power  under  its  memorandum 
of  association  to  supply  electric  energy  generally, 
obtained  special  powers  under  the  Metropolitan 
Electric  Lighting  Act  1889  and  three  Provi- 
sional Orders  which  enabled  it  to  supply  electric 
energy  within  certain  defined  areas ;  and  by 
sect.  6  of  that  Act  it  was  provided  that:  "The 
imdertakers"  (who  were  defined  by  sect,  3  as 
being  the  company)  "  shall  not  at  any  time  after    ' 


Digitized  by 


GoogFe 


April  8,  1905.] 


THE  LAW  TIMES. 


[Index— Ixxv 


SUBJECTS   O?   CA8X8. 


the  pMiBTig  of  this  Act  supply  energy  or  (except 
for  the  purposes  of  this  Act)  erect  or  lay  down 
any  electrio  lines  or  works  beyond  the  area  of 
supply"  unless  authorised  by  Parliament  or  by 
licence  of  the  Board  of  Trade.  Held,  that  these 
words  did  not  merely  prevent  the  company  from 
employing  its  special  powers  or  any  part  of  its 
imdertaking  imder  tiie  Act  for  the  purpose  of 
■ui^lying  energy  outside  the  area  of  supply, 
bat  that  they  amounted  to  a  general  statutory 
prohibition  preventins  the  company  from  sup 


mg  eneigy  outside  tne.area  of  supply  so  long, 
at  any  rate,  as  it  continued  to  do  Eo  inside  such 
srea.  Held,  ftirther,  that  sect.  2  of  the  Metro- 
politan Electrio  Supply  Company  Act  1898  did 
not  abrogate  this  general  statutory  prohibition. 
(Attorney-General  v.  Metropolitan  Electric  Supply 
Company   Limited.)       ', 


STATUTE  OP  LIMITATIONS. 

Acknowledgment  of  debt — Conditional  promise  to 
pay — Construction  of  document. — A  debtor  wrote 
to  his  creditor  a  letter  in  which  he  said  he  was 
willing  to  seU  6230  shares  in  a  cert'Sin  company 
for  the  sum  of  8162.  4s.  6d.,  and  in  the  event 
of  his  doing  so,  he  would  with  the  money  pay 
the  caU  due  on  629  of  the  shares  and  the 
l\lanoe  in  settlement  of  his  account  with  the 
creditor,  amonnting  at  the  Slst  Dec.  last  to 
SOU.  14s.  6d.  This  letter  was  written  before  the 
exjnration  of  six  years  after  the  debt  was   in- 

'  curred.  The  sale  of  shares  mentioned  in  the 
letter  did  not  take  plaoe.  Held,  that  the  letter 
was  not  in  itself  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations.  (B.  Barrett 
and  Son  Limited  v.  Davies.    Ct.  of  App.) 786 

STOCK  EXCHANGE. 

Default  of  broker — ^Liquidation  by  official  assignee 
of  Stock  Exchange — Liability  to  jobber — Action 
against  brokerpending  liquidation — Bankruptcy 
proceedings. — ^Wbere  a  member  of  the  Stock 
Exchange  has  been  declared  a  defaulter,  and 
liquidation  proceedings  under  the  rules  of  the 
Stock  Exchange  have  been  thereupon  commenced, 
he  may  nevertheless  be  sued  by  another  member 
of  the  Stock  Exchange  in  respect  of  claims 
ariang  out  of  Stock  Exchange  transactions  which 
are  being  dealt  with  in  the  liquidation.  When 
such  Stock  Exchange  creditor  has  recovered 
judgment  in  an  action  for  his  debt,  and  also 
received  dividends  in  the  liquidation  proceedings, 
he  can  maintain  a  bankruptcy  petition  against 
the  defaulter  founded  on  the  balance  of  the 
judgment  debt  after  deducting  the  dividends 
received.  (Mendelssohn  r.  BatcUS  and  another. 
Two  Appeals.    H.  of  L.)     204 

Bules — Defaulter — ^Assets — Official  assignee— Money 
paid  into  court  by  defendant  in  action  by 
defaulter — Charging  order  by  judgment  creditor 
of  defaulter.— The  plaintiff,  who  was  not  a 
member  of  the  Stock  Exchange,  recovered  judg- 
ment against  the  defendants,  who  were  members, 
in  respect  of  a  loan  which  had  no  connection 
with  Stock  Exchange  transactions.  The  defen- 
dants had  previously  declared  defaulters,  and 
the  official  assignee  had  brought  an  action  in 
their  name  to  recover  a  sum  of  money  in  respect 
of  Stock  Exhange  transactions  from  a  third 
person,  who  had  paid  into  court  a  sun>  of  money 
shortly  before  the  plaintiff  recovered  his  judg- 
ment. This  money  being  still  in  court,  t^ 
plaintiff  sought  to  obtain  a  charging  order 
thereon  in  respect  of  his  judgment.  Held,  that, 
all  the  assets  of  the  defaulters  having  been 
assigned  to  the  official  assignee  by  the  operation 
of  the  rules  of  the  Stock  Exdiange,  the  plaintiff 
was  not  entitled  to  a  charging  order  upon  the 
money  paid  into  court.  (Lomas  v.  Graves  and 
Co.    Ot.  of  App.) 616 

STREET. 
(See  Hetbofous.) 


TENANT  FOB  LIFE, 

(See  Settleuzkt.) 

TBADE  MARK. 

(See  CotrsTZ  Coust — Patents,  Dzsigks,  and  Teade 
Marxb.) 

TBADE  UNION. 
Unlawful  objects — Directly  enforcing  agreement — 
Infliction  of  fine  on  members — Jurisdiction  of 
court — Injunction. — Where  the  executive  com- 
mittee of  a  registered  trade  union  have  passed  a 
resolution  inflicting  fines  upon  members  who  have 
acted  in  a  manner  prejudicial  to  the  welfare  of 
the  society  by  working  in  the  same  shop  with  a 
non-member  the  society  will  not  be  restrained  at 
the  instance  of  the  members  on  whom  such  fines 
have  been  stated  to  have  been  imposed  from 
levying  them  even  on  the  assumption  that  the 
rules  gave  no  direct  power  of  fining.  To  prohibit 
the  defendants  from  levying  such  fines  at  the 
instance  of  parties  who  stilf  wish  to  retain  the 
benefit  of  membership  of  the  society  with  its 
attendant  advantages  would  be  entertaining  legal 
proceedings  instituted  with  a  view  to  oUrectly 
enforcimp  an  agreement  within  sect.  4  of  the 
Trade  Union  Act  1871.  (Mullett  and  others  v. 
United  French  Polishers'  London  Society.) 183 

TRAMWAY. 
Construction  of  Act — Maintain  and  keep  in  good 
condition  "junction"  of  company's  pavi^  and 
corporation's  surface. — By  the  Norwich  Mectrio 
Tramways  Act  1897  the  defendant  company  were 
to  maintain  and  keep  in  good  condition  "  the 
junction  of  the  paving  laid  and  maintained  by 
the  company  with  the  surface  laid  and  main- 
tained by  the  corporation."  Held,  that  the 
word  "junction"  could  not  only  mean  the  mere 
point  or  place  where  the  two  surfaces  met,  but 
that  the  defendant  company  had  to  maintain 
the  even  contour  of  the  road  at  the  junction  of 
the  two  surfaces.  (Mayor,  &c.,  of  Norwich  v. 
Norwich  Electrio  Tramways  Company.)     558 

TBUCK   ACTS. 
(See  ExPLOTEK  and  Worxman.) 

TEUST. 

Property  held  in  trust  for  religious  body — Power 
to  unite  with  other  religious  body — Variation  of 
fundamental  tenets — Position  of  dissentient 
minority — Bight  to  trust  fund. — Where  property 
is  held  in  trust  for  a  religious  body  holding 
certain  definite  tenets,  it  is  not  lawful  for  a 
majority  of  such  body,  by  agreeing  to  unite  with 
another  religious  body  differing  from  them  on 
some  essential  points,  to  alienate  the  trust 
property  from  its  original  destination  for  the 
use  of  such  united  body,  in  the  absence  of  an 
express  power  to  modify  their  original  tenets; 
but  a  dissentient  minority,  who  disapprove  of  the 
union,  and  hold  to  the  original  tenets  of  the 
founders  of  the  body,  are  entitled  to  retain  the 
trust  property.  The  position  is  not  affected  by 
the  fact  that  the  two  bodies  proposing  to  unite 
agree  to  regard  certain  points  upon  which  they 
differ  as  open  questions.  Lords  Macnaghten  and 
Lindley  dissenting  on  the  question  of  whether 
there  was  in  the  particular  case  a  power  to 
modify  the  original  tenets  of  the  founders. 
(General  Assembly  of  the  Free  Church  of  Scot- 
land V.  Lord  Overtoun  and  others ;  Macalister 
and  others  v.  Toung  and  others.    H.  of  L.)     ...  394 

TRUSTEE. 
Appointment  —  Joint  tenancy  —  Corporation  — 
Natural  person.  —  By  a  marriage  settlement, 
dated  the  6th  Dec.  1866,  certain  property  was 
settled,  A.  and  B.  being  the  trustees.  B.  died 
on  the  12th  April  1904,  and  the  donees  of  the 
power   of   appointing   new    trustees    desired   to 
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mppoint  the  O.  Guarantee  Society  a  trustee 
jointly  with  A.  lie  power  was  giren,  "  if  the 
tniatees  hereby  constituted  or  either  of  them 
shall  die."  Held,  that  there  was  no  objection  to 
the  appointment  of  the  O.  Guarantee  Society  to 
act  jointly  with  A.  (Be  Thompeon's  Settle- 
n>ent;  Thompaon  v.  Alexander.)      8S6 

Breach  of  trust— Liability  of  trustees — Admission 
of  liability — Belea«e — /unount  accepted  in  dis- 
charge of  liability  of  trustee — Amount  of  proof 
against  insolvent  estate  of  deceased  trustees. — 
'the  liability  of  trustees  in  respect  of  a  breach 
of  trust  is  joint  and  several.  Accordingly  where 
in  such  an  action  against  trustees  the  executors 
of  a  deceased  trustee  admit  that  fais  insolvent 
estate  is  liable,  the  two  other  trustees  admitting 
that  they  are  jointly  and  severally  liable  in 
respect  of  specified  amounts,  and  the  court 
orders  an  account  of  what  ia  due  on  the  footing 
of  those  admissions,  the  court  will  allow  the 
plaintiffs  to  prove  against  the  estate  of  the 
deceased  trustee  for  the  full  amount  found  by 
the  certificate  to  be  due  without  deducting 
amounts  paid  by  the  other  trustees,  between  the 
date  of  toe  previous  order  and  that  on  further 
consideration,  under  consent  orders  in  discharge 
of  their  respective  liabiUty  to  the  plaintiffs. 
(Edwards  v.  Hood  Barrs.) 766 

Copyholds — Fines  and  fees — ^Appointment  of  new 
trustees  —  Admission  of  heir-at-law  of  last 
surviving  trustees — ^Admission  of  new  trustees- 
Tenant  for  life  and  remaindermen — Apportion- 
ment.— The  fines  and  fees  payable  in  respect  of 
the  admission  of  new  trustees  to  copyhold  estates 
devised  to  trustees  in  trust  for  a  tenant  for  life, 
with  remainders  over  to  other  persons,  must  be 
borne  by  the  tenant  for  life  and  remaindermen 
in  proportion  to  the  value  of  their  respective 
interest*.  (Be  Bullock's  Settled  Estates ;  Loft- 
house  V.  Haggard.) 6S1 

Notice  of  incumbrance — Estoppel — Misrepresenta- 
tion.— A  donee  of  a  power  appointed  1400Z.  to  E. 
(an  object)  in  1890,  who  mortgaged  it  to  W.,  who 

Save  the  trustees  notice  of  his  charge.  By  the 
onee's  will  2000Z.  was  appointed  to  E.,  but  it 
was  held  that  as  to  14002.  this  was  in  confirma- 
tion but  not  in  addition  to  the  14002.  £.  in  1000 
obtained  a  further  advance  of  20002.,  and  the 
trustees,  in  the  belief  that  they  were  acting  on 
their  solicitor's  advice,  signed  a  statement  that 
they  had  not  received  notice  of  any  charge  on 
E.'a  interest.  Held,  that  this  statement  did  not 
amoimt  to  an  estoppel  so  as  to  prevent  their 
setting  up  the  prior  charge.    (Porter  v.  Moore.)...  484 

tJNDEEWBITEB. 
(See  Banxritptcx.) 

VENDOR  AND  PUECHASEE. 

Freeholds  —  Bestrictive  covenants  —  Covenants  by 
purchaser. — ^Where  an  agreement  for  the  sale  of 
freehold  land  stated  tnat  it  was  subject  to 
restrictive  covenants,  and  the  vendor  had  entered 
into  a  covenant  with  his  vendor  to  observe  and 
perform  those  covenants  and  to  indemnify  his 
vendor.  Held,  that  the  purchaser  must  enter 
into  a  similar  covenant  with  his  vendor  prefaced 
with  the  words  "and  with  the  object  and  intent 
of  affording  to  (the  vendor),  his  heirs,  executors, 
and  administrators  a  full  and  sufficient  indem- 
nity, but  not  further  or  otherwise."  The  cove- 
nant usually  entered  into  by  the  assignee  on  an 
assignment  of  leasehold  property  to  observe  and 
perform  the  covenants  contained  in  the  lease 
ought  to  be  construed  as  if  it  was  prefaced  with 
'  -similar  words.  (Be  Poole  and  Clarke's  Contract. 
Ct.  of  App.)      276 

Land — ^Payment  of  deposit — ^Ftirchaser's  interest 
before  completion — Judgment  creditor  of  pur- 
chaser— Equitable  execution — Eeceiver — Notice  to 
vendor — Sescission  of  contract  by  consent — Pay- 
ment by  vendor  to  purchaser. — O.  contracted  to 
purchase  land  from  the  defendant,  paid  a  deposit 
of  300!.,  and  received  immediate  possesion.    The 


plaintiff  subsequently  became  a  judgment  creditor 
of  6.,  and  obtained  a  receiver  m  respect  of  Q.'s 
interest  in  the  land.  Notice  of  the  receivership 
wss  given  to  the  defendant.  G.  failed  to  pay  the 
purchase  money,  and  the  defendant  gave  notice 
of  rescission  to  G..  who  thereupon  commenced  an 
action  for  the  return  of  the  deposit.  That  action 
was  settled  at  a  date  subsequent  to  the  order 
appointing  the  receiver,  but  anterior  to  security 
being  given.  By  the  terms  of  the  consent  order 
the  defendant  paid  G.  1102.,  and  G.  agreed  to 
give  up  possession.  Held,  that  the  1102.  was  not 
paid  to  G.  in  respect  of  any  interest  which  G. 
had  in  the  property,  but  on  the  basis  that  he  had 
no  interest;  and  was  the  price  paid  for  the  pur- 
pose of  getting  him  out  of  possession.  (Bidout 
«.  Fowler.    Ct.  of  App.)      609 

Paving  expenses — Work  done  by  local  authority — 
Charge  on  frontagers'  premises — Date  from 
which  charge  takes  effect—Outgoings. — The  ex- 
penses incurred  by  a  local  authority  for  paving 
and  other  works  executed  by  them  under 
sect.  160  of  the  Public  Health  Act  1876  first 
become  "  a  charge  on  the  premises  in  respect  of 
which  they  were  incurred  within  the  meaning 
of  sect.  257  from  the  date  of  the  completion  of 
the  works.  Per  Bomer,  L.J. :  The  case  of  Be 
Highett  and  BirtVt  Contract  (SI  L.  T.  Bep.  697; 
(190S)  1  Ch.  287)  was  decided  on  the  assump- 
tion that  the  vendor  was  in  the  same  position 
as  if  he  had  expressly  agreed  to  make  a  good 
title.  (Be  Allen  and  DriacoU's  Contract.  Ot.  of 
App.)    876 

Sale  by  mortgagee  in  possession  —  Power  of 
attorney  given  by  mortgagee — No  reference  to 
exercise  of  mortgagee's  statutory  power  of  sale — 
Power  to  give  receipts — Insufficiency  of  power. — 
A  power  of  attorney  empowering  the  attorney 
"  to  ask,  demand,  sue  for,  recover,  and  receive 
all  sums  of  money  ,  .  ,  owing  or  payable" 
to  the  donor  of  the  power  "  by  virtue  of  any 
security  ,  .  .  and  to  give,  sign,  and  execute 
receipts,  releases,  and  ouer  discharges  for  the 
same,  .  .  .  also  to  sell  any  real  or  personal 
property  now  or  hereafter  belonging  to"  the 
donor  was  held  not  to  authorise  the  attorney  to 
exercise  the  statutory  power  of  sale  vestea  in 
the  donor  as  mortgagee  in  possession  of  real 
estate  by  virtue  of  sect.  19,  sub-sect,  (i.),  of  the 
Conveyancing  and  Law  of  Property  Act  1881. 
Sect.  21,  sub-sect,  4,  of  the  same  Act  does  not 
extend  to  everyone  who  has  the  power  of  giving 
receipts  and  discharges,  and  does  not  include  a 
person  who  has  that  power  only  as  an  agent,  but 
is  intended  to  apply  merely  to  those  persons  who 
are  either  mortgagees  or  have  vested  m  them  the 
property  of  mortgagees — e-g-,  executors.  (Be 
Dowson  and  Jenkins'  Contract.    Ct.  of  App.)  ...  121 

VOTEES,  liEGISTBATION  OP. 

(See  Bboistration  of  Yotsss.) 

WATBE. 
Biparian  owners — Bight  to  take  water  for  use  away 
from  the  riparian  tenement — Injury  to  lower 
owners. — ^A  railway  company,  whose  line  abutted 
for  a  short  distance  on  a  stream,  laid  a  pipe  on 
their  land  by  which  they  proposed  to  divert 
water  from  the  stream  to  a  tank  for  the  purpose 
of  filling  the  boilers  of  the  engines  running  on 
their  line.  Held,  that,  apart  from  any  question 
of  injury  to  riparian  owners  lower  down  the 
stream,  they  were  not  entitled  to  use  the  water 
in  the  manner  proposed.  (McCartney  v.  London- 
derry and  Lough  Swilly  Eailway  Company.  H. 
of  L.) 106 

Waterworks  company — Supply  for  extinguishing  fire 
— Private  pipe  from  company's  main  and  private 
fire-plug  fixed  thereto-— Bight  to  use  water 
gratuitously  from  private  fire-plug  for  extin- 
guishing fire.— 4Seet.  42  of  the  Waterworks 
Clauses  Act  1847  provides  that :  "  The  under- 
taken shall  at  ail  times  keep  charged  with  water 
...    all  their  pipes  to  which  fire-plugs  shall 
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be  fixed  .  .  .  and  ihall  allow  all  persona  at 
all  times  to  take  and  use  nich  water  for  extin- 
guishing fire  without  making  compensation  for 
the  same."  Held,  that  the  right  to  take  and  use 
inter  gratuitously  under  this  section,  for  extin- 
guidiing  fire,  applies  onlj  and  is  limited  to  the 
taking  of  water  from  the  undertakers'  pipes  to 
which  fire-plugs  are  fixed,  and  does  not  extend  to 
the  taking  and  using  of  water  for  that  purpose 
from  a  &e-plug  fixed  to  a  private  service  pipe 
running  from  £e  undertakers'  main  or  pipe.  A 
water  company,  at  the  request  of  the  defendants, 
laid  a  pipe  from  their  main  to  a  water-trough  for 
cattle  in  an  adjoining  field  belonging  to  the 
defendants,  and  afterwards,  at  the  request  and 
expense  of  the  defendants,  they  fixed  a  fire-plug 
to  this  private  service  pipe  near  the  water- 
trough  for  the  purpose  of  protecting  from  fire 
certun  haystacks  of  the  defendants  which  were 
there.  Tbe  defendants  paid  a  yearly  sum  to  the 
water  company  for  the  supply  of  water  to  the 
cattle-trough.  A  fiire  having  broken  out  in  one 
of  ilie  defendants'  haystacks,  the  defendants  used 
the  company's  water  from  their  fire-plug  fixed  to 
their  private  pipe  for  extinguishing  the  fire.  In 
an  action  by  the  company  for  the  price  of  the 
water  so  taken:  Held,  that  the  defendants  were, 
not  entitled,  under  sect.  42,  to  take  and  use 
without  making  compensation  for  the  same  the 
water  from  the  fire-plug  in  their  private  pipe  tor 
extinguishing  the  fire,  but  were  bound  to  pay 
for  the  water  so  taken.  (Weardale  and  Consett 
Water  Company  v.  Che«ter-le-Street  Co-operative 

Society.)      Sn 

(See  LocAi.  Govxbmicent.) 

WEIGHTS  AND  MEASURES. 
Scale — ^Fraudulent  use  of  scale — Goods  weighed 
with  paper  wrapper  included— Scale  just — Evidence 
of  custom  in  trade  to  weigh  goods  with 
wrapper — Admissibility  of. — A  person  went  into  s 
grocer's  shop  and  asked  for  4os.  of  tea.  The 
grocer's  assistant,  acting  under  the  instructions 
of  the  grocer,  put  some  tea  into  a  paper  wrapper 
and  weighed  both  tea  and  wrapper  together  in 
the  presence  of  the  purchaser,  and  then  delivered 
it  to  him.  The  tea  thus  supplied  was  less  than 
the  4oz.  asked  for  by  the  weight  of  the  paper 
which  was  included  in  the  4oc.  The  scales  were 
just  and  accurate,  and  gave  the  gross  weight  of 
the  tea  and  paper  correctly.  Upon  an  informa- 
tion under  sect.  26  of  the  Weights  and  Measures 
Act  1878  against  the  grocer  for  being  a  party  to 
wilfully  committing  a  fraud  in  usmg  the 
scale  by  adding  Uie  paper  wrapi>er  to  the  eoods 
pan  when  weighing  the  tea,  the  justices  reifused 
to  receive  evidence  tendered  to  show  that  it  waa 
the  custom  or  usage  for  grocers  to  weigh  tea  in 
the  paper  wrapper  in  which  it  was  sold,  and  con- 
victed :  Held,  that  the  mere  fact  of  weighing  the 
tea  with  the  wrapper  included  would  not 
necessarily  constitute  the  offence  under  sect.  26 
of  wilfully  committing  a  fraud  in  the  use  of  the 
scales  if  the  purchaser  knew  that  the  weight  of 
the  wrapper  was  included  in  the  weight;  and 
that,  having  regard  to  the  fact  that  the  weighing 
was  done  in  the  presence  of  the  purchaser,  Mfore 
the  conviction  could  be  sustained  the  case 
required  further  consideration  as  to  whether 
what  was  done  amounted  to  a  wilfully  fraudu- 
lent use  of  the  scales.  Held,  further,  that  evi- 
dence of  the  alle^d  custom  ought  to  have  been 
admitted,  as  havmg  a  bearing  on  the  question 
whether  there  had  been  a  wilful  commission  of  a 
fraud  within  the  meaning  of  the  section.  (King, 
app.  V.  Spencer,  lesp.) 170 

VmAj. 
Construction — ^Altering  words — ^Seading  "or"  "of" 
—Devise  of  mansion-bouse  in  strict  settlement — 
Gift  of  chattels  to  devolve  as  heirlooms — Clause 
of  defeasance — Gift  over. — A  testator  devised  a 
mansion-house  and  other  real  estate  in  strict 
settlement  on  his  sons  and  daughters  and  their 
'  in    tail    male,    and    bequeathed    certain 
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chattels  to  devolve  as  heirlooms  with  the 
mansion-house,  yet  so  that  they  should  not 
"  vest  absolutely  in  or  become  the  property  of  a 
son  or  any  person  hereby  made  tenant  for  life  of 
the  said  mansion-house  unless  such  son  or  other 
person  shall  attain  the  age  of  twenty-one  years." 
Hie  first  tenant  in  tail  died  an  infant.  On  a 
summons  taken  out  to  determine  whether  he  had 
become  absolutely  entitled  to  the  heirlooms: 
Held,  that  the  above  words  as  they  stood  were 
nonsensical,  and  that  "  or "  must  be  read  "  of," 
and  that  he  had  therefore  not  become  absolutely 
entitled.  Held,  further,  that  the  clause  of 
defeasance  carried  on  the  heirlooms  to  the 
persons  entitled  in  remainder  until  a  tenant  in 
tail  should  become  absolutely  entitled.  (Be 
Dayrell;  Hastie  v.  Dayrell.)     S78 

Construction — "Death  duties  payable  out  of  my 
estate" — Settlement  estate  duty — Settled  chattels 
— Particular  fund  for  payment  of  death  duties — 
Incidence — By  will  made  in  1899  a  testatrix, 
after  bequeathing  certain  legacies  and  settling 
certain  furniture  and  chattels  ui>on  trust  to  go 
with  tiie  inheritance  of  a  certain  estate,  gave 
all  her  investments  and  securities  for  money 
to  her  trustees  upon  trust  to  pay  her  funeral 
and  testamentary  expenses  and  debts,  and  the 
legacies  bequeathed  by  her  will,  and  the  death 
duties  payable  out  of  her  esitate,  and  to  stand 
possessed  of  the  residue  upon  trust  for  certain 
persons  therein  mentioned.  Upon  a  summons 
for  the  determination  of  the  question  whether 
the  settlement  estate  duty  payable  in  respect 
of  the  settled  furniture  and  chattels  waa  pay- 
able out  of  the  settled  chattels  or  out  of  the 
particular  property  specified  for  payment  of  the 
death  duties  payable  out  of  the  testatrix's 
estate:  Held,  that  the  settlement  estate  duty 
was  payable  out  of  the  particular  fund  specified 
for  payment  of  the  death  duties  pavable  out  of 
the  testatrix's  estate  and  not  out  of  the  settled 
furniture  and  chattels,  as  the  direction  for 
payment  of  death  duties  out  of  the  particular 
property  included  settlement  estate  duty  on  the 
settled  furniture  and  chattels,  and  was  an 
express  provision  to  the  contrary  within  the 
meaning  of  sect.  19,  sub-sect.  1,  of  ihe  Finance 
Act  1896.     (He  Cayley;  Awdry  v.  Cayley.) 74S 

Construction— Gift  of  property   of   which   testator 
was  tenant  in  common,  and  which  had  not  been 

Sartitioned — ^Tenancy  in  common  of  interest  in 
few  River  Company— Separate  receipt  of  divi- 
dends—;No  formal  partition — ^Extrinsic  evidence — 
Admissibility. — ^R.  was  tenant  in  common  with 
his  brother  C,  under  their  father's  will,  of  an 
interest  in  the  New  River  Company.  The  divi- 
dends were  paid  separately  to  R.  and  C,  and 
they  were  regarded  by  the  company  as  being 
each  the  owner  of  an  undivided  share  in  the  ■ 
interest.  No  formal  partition  of  the  property, 
however,  was  at  any  time  effected,  and  in  an 
agreement  between  R.  and  C.  relating  to  the 
partition  of  other  property  of  which  they  were 
tenants  in  common  it  was  recited  that  they  had 
a,^eed  not  to  partition  the  interest  in  the  New 
River  Company,  but  to  retain  it  for  the  present 
in  their  joint  ownership.  R.  afterwards  died, 
having  devised  to  C.  all  his  share  and  interest 
of  and  in  all  the  real  estate  derived  under  the 
will  of  his  father,  which  he  held  as  tenant  in 
common  with  C,  and  which  should  not,  at  the 
date  of  R.'s  death,  have  been  partitioned.  At 
the  date  of  R.'s  death  there  was  other  real 
estate  of  which  R.  and  C.  were  tenants  in  com- 
mon under  their  father's  will,  and  which  had 
not  in  any  way  been  partitioned.  On  a  summons 
taken  out  for  the  determination  of  the  question 
whether  R.'s  share  in  the  interest  in  the  New 
River  Company  passed  to  C.  under  the  above  ° 
devise  or  not:  Held,  that  in  view  of  the  separate'  " 
receipt  of  dividends  by  R.  and  C.  there  had 
ceased  to  be  unity  of  possession  in  the  interest, 
that  it  had  been  fully  partitioned  and  R.  and  C. 
had  ceased  to  be  tenants  in  common  of*  it,  and 
that  it  therefore  did  not  pass  by  the  devise. 
Held,  also,  that  the  recital  in  the  agre^ioent  for 
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the  partitioii  of  the  other  property  was  not 
admissible  as  evidence  of  the  testator's  inttmtion. 
(Be  Trimmer;  Cruudwell  v.  Trimmer.) 26 

Conatniction — Gift  to  tnuteea  upon  trust  for  sup- 
port of  school  —  Forfeiture.  —  A  testatrix  be- 
queathed to  her  trustees  such  a  sum  as  wheu 
invested  in  certain  stocks  would  produce  a  clear 
income  or  yearly  sum  of  202.,  and  directed  her 
trustees  to  pay  such  income  or  yearly  sum  to 
the  treasurer  for  the  time  being  of  the  B.  and 
H.  National  Schools  for  the  aupport  of  the  said 
schools,  so  long:  as  they  should  be  carried  on 
under  the  conditions  contained  in  the  deed  of 
trust  of  the  said  schools,  and  the  funds  necessary 
for  so  /jarrying  them  on  should  be  supplied  by 
voluntary  contributions,  and  she  declared  that 
the  bequest  should  not  take  effect,  but  should  be 
null  and  void,  if  any  of  the  three  foUowing 
events  should  happen  in  her  lifetime:  (1)  If  a 
school  board  for  the  parishes  of  B.  and  H. 
should  be  formed;  (2)  if  the  funds  necessary 
for  carrying  on  the  said  schools  should  be  raised 
under  powers  for  that  purpose  contained  in  any 
present  or  future  Act  or  Acts  of  Parliament;  or 
^3)  if  a  trust  should  be  created  and  a  sufficient 
sum  should  be  set  apart  for  the  purpose  of 
carrying  on  the  said  schools  under  the  conditions 
of  the  deed  of  trust.  And  the  testatrix  further 
declared  that  if  either  of  the  first  two  events 
should  happen  after  her  death,  then,  imme- 
diately on  the  happening  of  such  one  of  these 
events  as  should  first  happen,  the  payment  of 
the  said  income  or  yearly  sum  to  such  treasurer 
«nder  the  directions  aforesaid  should  cease  and 
determine,  and  the  fund  purchased  to  produce 
the  same  should  fall  into  and  form  part  of  her 
residuary  estate.  A  sum'  of  8002.  stock  was 
purchased  pursuant  to  the  direction  in  the  will, 
and  the  dividends  were  paid  half-yearly  to  the 
vicar  of  B.  as  such  treasurer.  Held,  that  upon 
the  coming  into  operation  of  Part  3  of  the 
Education  Act  1902,  the  schools  ceased  to  be 
carried  on  under  the  conditions  contained  in  the 
trust  deed,  and  the  gift  of  the  annuity  ceased 
to  take  effect,  and  that  the  fund  had  fallen  into 
residue.    (i2«  Blunt's  Trusts ;  Wigan  r.  Clinch.)...  687 

Construction — Life  estates — Cy-prit  doctrine. — A 
testator,  who  died  before  the  Wills  Act  was 
passed,  by  his  will  gave  his  real  estate  to  his 
three  children  C,  O.,  and  M.  (without  any  words 
of  limitation)  upon  trust  that  they  and  the  sur- 
vivor and  survtvon  of  them  should  staud  pos- 
sessed thereof  upon  trust  to  pay  his  just  debts 
and  funeral  and  testamentary  expenses,  and  to 
receive  and  retun  the  rents,  issues,  profits,  and 
income  for  their  own  proper  use  and  benefit  in 
equal  shares  during  the  term  of  their  natural 
lives,  and  the  testator  declared  that  if  any  of  his 
children  should  die  unmarried  or,  being  married, 
without  leaving  children,  then  his  or  her  share 
should  go  to  the  survivor  or  survivors  if  more 
than  one  in  equal  shares,  and  that  the  last 
survivor  should  take  all  the  estate  for  his  or  her 
Absolute  use  and  lienefit.  But  the  testator 
directed  that  in  case  such  son  or  daughter  so 
dying  should  have  issue  at  his  or  her  decease, 
the  share  of  such  child  ao  dying  should  be 
divided  equally  amongst  his  or  her  children  for 
life,  and  if  only  one  Uien  the  whole  to  such  one 
child  for  life,  and  so  to  be  continued  and  dis- 
tributed in  a  descending  line  per  rtirpei  from 
issue  to  issue  for  life,  so  lon^  as  any  issue  should 
be  living  descended  from  his  said  children,  the 
children  of  the  parent  dying  taking  their  parent's 
share  equally  Between  them  in  all  case;  of 
decease.  G.  died  in  1866  a  bachelor  and 
intestate.  C.  died  in  1874  intestate,  leaving  a 
daughter,  A.  M.  died  in  1890  without  issue,  by 
Iier  will  leaving  all  her  property  to  A.  Held, 
that  the  ey-prit  doctrine  was  not  applicable,  and 
that  neither  C.  nor  A.  took  an  estate  tail  in 
C.'s  moiety.  Held,  also,  that  on  the  death  of 
A.  there  was  an  intestacy,  and  that  this  moiety 
belonged  to  the  testator's  heir.  (Re  Bichardson; 
Parry  v.  Holmes.) 169 
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Construction — "My  duties" — ^Duties  payable  in 
respect  of  realty — Charge  on  freehold  specifically 
devised  and  on  residue  jointly — Apportionment. — 
Where  a  testator  had  directed  the  payment  of 
his  duties  out  of  residuary  estate,  it  was  held 
that  the  estate  duty  and  settlement  estate  duty 
payable  on  specifically  devised  realty  must  be 
borne  by  the  residue.  A  freehold  messuage  had 
been  mortgaged  jointly  with  a  policy  of  assur- 
ance to  secure  the  payment  of  UOW.  A  testator 
directed  the  payment  off  of  incumbrances  on 
any  part  of  his  residuary  estate  out  of  residue. 
The  policy  of  assurance  was  part  of  the  testator's 
residuary  estate.  Held,  that  the  incumbrance 
must  be  apportioned  between  the  freehold 
messuage  and  the  policy  of  assurance,  according 
to  their  respective  values,  and  that  the  portion 
so  found  to  be  charged  on  the  policy  must  be 
discharged  out  of  residue.  (Be  Pimm;  Sharpe 
V.  Hodgson.)     190 

Construction — ^Portions — Gift  to  a  class — Accumula- 
tion of  income  —  Period  of  distribution.  —  A 
testator  by  his  will  directed  his  trustees  to  set 
apart  out  of 'the  income  of  his  residuary  estate 
a  sum  of  2U.  per  annum,  and  to  invest  and 
accumulate  the  same  while  and  so  lon^  as  there 
should  be  a  child  of  S.  B.  for  the  time  being 
under  the  age  of  twenty-one.  And  he  directed 
his  trustees  to  hold  the  accumulated  fund  in 
trust  for  the  children  of  S.  B.  who  being  sona 
should  attain  twenty-one  or  being  daughters 
should  attain  that  age  or  marry,  in  equal  snares, 
the  shares  of  such  children  to  become  vested  in 
and  payable  to  the  sons  at  twenty-one  and  the 
daughters  at  twenty-one  or  marna{[e.  Subject 
thereto  he  gave  the  income  of  his  estate  to  S.  B, 
for  life.  Held:  (1)  That  the  period  prescribed 
for  aggregation  and  accumulation  was  as  long  as 
there  was  a  child  of  8.  B.  under  twenty-one, 
whether  it  was  bom  before  or  after  the  eldest 
child  attained  the  age  of  twenty-one.  (2)  That 
the  fund  to  be  accumulated  was  aportion  within 
the  meaning  of  sect.  2  of  the  Thellnsson  Act, 
and  the  direction  to  accumulate  was  valid. 
(3)  That  the  class  was  not  dosed  when  the  eldest 
child  attained  twenty-one,  and  consequently  the 
fund  was  not  divisible  until  the  end  of  the 
period  of  accumulation.  (Be  Stephens;  Kilby  v. 
Betts.)         167 

Electiop  — Settlement  and  will — Election  against 
will  ^Valuation  of  compensation  —  Whether  as 
at  the  date  of  the  testator's  death  or  the  date  of 
election. — Where  a  beneficiary  under  a  will  is  put 
to  election  between  benefits  taken  under  the 
will  and  an  estate  to  which  he  is  absolutely 
entitled  under  a  settlement  dated  previously  to 
the  will,  and  elects  to  take  against  the  will, 
the  value  of  the  beneficiary's  estate  for  the  pur-, 
pose  of  estimating  the  amotmt  of  compensa- 
tion payable  to  the  disappointed  devisee,  must, 
as  a  rule,  be  estimated  as  at  the  date  of  such 
beneficiary's  election,  not  as  at  the  date  of  the 
death  of  the  testator.  (Be  Hancock;  Hancock 
r.   Pawson.)       7S7 

Executor — Duty  of,  to  give  notice  of  legacy — Gift 
over  to  executor  in  certain  event— Notice  of 
legacy  with  non-disclosure  of  gift  over — Esto^iel. 
— Where  a  condition  is  annexed  to  a  bequest  of 
personal  estate,  and  the  legatee'  is  bound  to 
perform  it  before  he  can  become  entitled,  or 
incur  a  forfeiture  under  a  gift  over,  there  is  no 
duty  cast  upon  the  executor  of  the  will  to  give 
express  notice  to  the  legatee  of  the  terms  of  the 
will;  and  non6  the  more  so  because  he  himself 
is  the  beneficia^  under  the  gift  over.  (Be 
Iiewis;  Lewis  r.  Lewis.    Ct.  of  App.) 242 

Life  interest  —  Forfeiture  clause  —  Asaignment  or 
attempted  or  affected  asaignment — ^Administra- 
tion of  testator's  estate  b^  court— Appointment 
of  rt'ceiver — Bequest  by  bfe  tenant  to  receiver 
to  deduct  a  certain  sum  from  what  might  be 
found  due  to  life  tenant  on  passing  receiver's 
account,  and  to  pay  it  to  creditor. — ^A  testator 
settled  a  share  of  his  estate  on  each  of  his 
daughters,  and  directed  the  trustees  of  his  will, 
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after  the  decease  of  any  of  his  dauffhtera  who 
had  married,  to  pay  one  third  of  the  income 
of  her  ohare  to  her  husband  "  during  his  life  or 
until  he  ahall  become  bankrupt  or  assign,  charge, 
or  incumber,  or  attempt  or  affect  to  assign, 
charge,  or  incumber,"  the  same  or  any  part 
thereof.  G.  married  one  of  the  daughters,  who 
predeceased  him.  The  testator's  estate  was 
administered  by  the  court,  and  a  receiver  was 
appointed.  In  Not.  1902  G.  wrote  a  letter 
asking  the  receiver  to  deduct  from  any  sum  that 
might  become  due  to  G.  on  the  passing  of  the 
receiver's  account  on  the  ensuing  5th  Jan. 
the  sum  of  61.  and  to  pay  it  to  a  certain  creditor 
of  G.  It  was  admitted  that  at  the  date  of  the 
letter  the  receiver  had  in  his  hands  more  than 
61.  to  which  G.  was  entitled.  Held,  that  G.'s 
letter  to  the  receiver  did  not  cause  a  forfeiture 
of  his  interest  under  the  will,  as  there  was  at  the 
date  of  it  sufficient  money  in  the  receiver's  hands 
to  pay  the  amount ;  and  where  such  a  document 
is  ambiguous  it  ought  to*be  construed  so  as  not 
to   crei^    a   forfeiture    if    capable    of    such    a  i 

construction.      (Durran     «.     Durran.      Ct.     of  ' 

App.) 187.  8X9   ! 

Probate — Grant — Foreigu  domicil,  will,  and  mar- 
riage— Change  of  domicil — Construction — Practice. 
— !nie  3rd  section  of  the  Wills  Act  1861  is  not 
limited  in  its  application  to  British  subjects, 
although  the  expression  "  British  subjects "  is 
used  in  the  title  of  the  Act.  Probate  will  there- 
fore be  granted  in  this  country  of  the  will  of  an 
alien  testator  or  testatrix  in  spite  of  the  fact 
that  he  or  she  was  married  subsequently  to  the 
execution  of  the  will,  even  though  there  has 
been  a  change  of  domicil,  provided  that  the  law 
of  the  domicil  at  the  time  of  the  execution  of 
the  will  does  not  effect  a  revocation  by  a  subse- 
quent marriage.  (In  the  Goods  of  Jeanne 
Theodora  Groos.)    822 

Residue — General  bequest — Specific  bequest  of 
excepted  property — Death  of  legatee — "  Chattel 
real  — Bentoharge  issuing  out  of  leaseholds — 
Vendor's  lieH  for  unpaid  purchase  money — 
Intestacy — ^Next  of  kin — Discharge  of  lien. — By  a 
will  made  in  1886,  a  testator  beiqueathed  all  his 
personal  estate,  except  what  he  otherwise  dis- 
posed of  by  his  will  or  any  codicil  thereto  or 
chattels  real,  to  trustees  upon  certain  trusts ;  and 
he  devised  and  bequeathed  "all  real  estate  and 
chattels  real  in  England  to  which  I  may  be 
entitled  at  my  death,  except  what  I  have  other- 
wise disposed  of  by  this  my  will "  to  his  brother 
absolutely  for  all  his  estate  and  interest  therein. 
In  July  1898  the  testator  made  the  last  of  seven 
codicils  to  his  will.  It  contained  a  recital  that 
his  brother  was  dead,  but  it  did  not  revoke  the 
bequest  to  him,  nor  the  general  bequest  of  the 
personal!^,  though  it  made  some  alterations  in 
the  will  and  previous  codicils.  In  April  1898  the 
testator  agreed  to  purchase  a  rentcharge  issuing 
out  of  leasehold  property  in  England.    He  died 
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in  Aug.  1898  without  having  completed  the  pur- 
chase. Held,  that  as  the  will  and  codicils  must 
be  read  together  as  if  the  testator  had  made  a 
will  at  the  date  of  the  last  codicil,  the  testator 
had  not  excepted  the  chattels  real  from  the 
general  bequest  for  the  purpose  only  of  giving 
them  to  his  brother,  but  he  had  excepted  them 
generally;  and  therefore  there'  was  an  intestacy 
as  to  them.  Held,  also,  that  the  rentcharge  con- 
tracted to  be  purchsBed  was  a  chattel  real,  and 
under  the  Real  Estate  Chargea  Acts  1854,  1867, 
and  1877  the  next  of  kin  took  it  subject  to  a 
liability  to  pajr  the  amount  of  the  vendor's  lien 
for'  the  unmid  purchase  money.  (Be  Eraser; 
Iiowther  v.  Fraser.    Ct.  of  App.) 4S 

WORKMEN'S   COMPENSATION. 

Employer  and  workman — Compensation — ^Award  by 
arbitrator  appointed  by  County  Court  judge — 
No  appeal  direct  to  Court  of  Appeal. — An  appeal 
will  not  lie  direct  to  the  Court  of  Appeal  upon 
the  award  of  an  arbitrator  appointed  by  a 
'County  Court  judge  under  the  Workmen's  Com- 
pensation Act  1897.  sched.  2,  clause  2.  (Gibson 
r.  Wormald  and  Walker  Limited.    Ct.  of  App.)      7 

Employer  and  workman — Injury  by  accident — 
Compensation — Application  to  review — ^Taxation 
of  costs — ^Review  of  taxation— General  rule  as  to 
scale — ^Discretion. — ^A  County  Court  judge  has  no 
jurisdiction  to  lay  down  a  general  rule  of 
practice  that  the  costs  of  an  application  to  vary 
an  award  or  registered  memorandum  of  agree- 
ment under  the  Workmen's  Gompensatioo  Act 
1897  should  be  taxed  as  an  interlocutory  applica- 
tion. The  discretion  of  the  judge  must  be  exer- 
cised in  each  particular  case.  (Rigby  and  Co. 
e.   Cox,  No.   2.)     72 

Employer  and  workman — ^Injury  by  accident — 
Compensation — "  Earnings." — For  the  purpose  of 
assessing  compensation  under  the  'Workmen's 
Compensation  Act  1897  the  actual  remuneration 
received  by  the  workman  is  to  be  taken,  irre- 
spective of  any  expenses  to  Which  he  may  have 
been  put  for  the  purpose  of  earning  that 
remuneration.  A  railway  guard,  by  the  terms 
of  his  employment,  was  entitled  to  receive  a 
"  lodging  allowance  "  whenever  he  was  compelled, 
in  the  course  of  his  duty,  to  stay  away  from 
home  for  a  night  between  an  outward  and  a 
return  journey.  The  allowance  was  about  equal 
to  the  reasonable  cost  of  board  and  lodging,  but 
it  was  paid  on  a  fixed  scale  without  reference  to 
his  actual  expenses.  He  was  killed  by  accident, 
and  his  dependants  claimed  compensation.  Held, 
that  the  lodging  allowance  was  part  of  his 
"earnings"  within  sched.  1,  sect.  1,  of  the 
Workmen's  Compensation  Act  1897,  upon  which 
the  compensation  due  should  be  calculated. 
(Midland  Railway  Company  v.  Sharpe.    H.  of  L.)  181 

WRIT. 
(See  Pbacticb.) 
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COURT   OF   APPEAL. 

Tve$day,  March  29. 

<Before  GoLUirs,  M.B..  Bombb  and 

Mathew,  L.JJ.) 

BusHXLL  V.  Hahhond  and  othebs.  (a) 

APPEAL  FKOM  THE  KINO'S  BENCH  DIVISION. 

Ideensxng—BeneiBal  of  licence — AlleriHon  of  pre- 
mitet  required  by  jiutiees — "  Pari  of  premi»ei 
where  xnioxicating  liquor  it  sold "  —  Bach 
entrance  and  passage  —  Licensing  Act  1902 
(2  Edw.7,e.2S),t.U{4). 

By  sect.  11  (4)  of  the  Licensing  Act  1902  it  is  pro- 
Tided  that,  upon  an  application  for  renewal  of  a 
licence  for  sale  by  retail  of  intoxicating  liquor 
to  he  consumed  on  the  premises,  the  justices  may 
by  order  direct  such  alterations  as  they  think 
reasonably  necessary  to  secure  the  proper  conduct 
of  the  business  to  be  made  "  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold  or 
eontumed." 

Upon  the  application  for  renewal  of  the  licence  of 
a  fully  liccTisedpuhlie-house,  the  justices  directed 
that  a  hack  entrance  and  passage,  used  by 
customers  for  entering  and  leaving  the  premises, 
should  be  closed.  No  intoxicating  liquor  was  in 
fact  sold  or  consumed  at  the  back  entrance  or  in 
the  passage. 

^Extra  work  was  entailed  on  the  police,  so  long  as  the 
back  entrance  remained  unclosed,  in  exercising 
the  supervirion  necessary  to  secure  the  proper 
conduct  of  the  business. 

Seld  (affirming  the  judgment  of  the  King's  Bench 
Division),  that  the  justices  had  jurisdiction, 
under  sect.  11  (4)  of  the  Licensing  Act  1902,  to 
direct  alteration*  to  be  made  by  closing  the  back 
entrance  and  passage. 

(a)  Beported  by  J.  B.  WILLIAMS,  Kaq.,  Barri«t«r-«t-Law. 
VoL  XCI.,  2338. 


Appeal  of  Bnshell  from  the  decision  of  the 
Divisional  Coart  (Lord  Alverstone,  C.J.,  Wills 
and  Cbannell,  JJ.)  npon  a  case  stated  by  qnarter 
sessions. 

Bnshell  was  the  tenant  of  the  Coach  and 
Horses,  a  pnblic-house  in  the  >>oron(;h  ot 
Bams^ate,  and  was  on  the  11th  Feb.  1903,  the 
date  of  the  annual  eeneral  lioeosing  meeting  for 
the  borough,  the  holder  of  a  fall  licence  for  the 
sale  of  intoxicating  liqnors  at  that  public-honse. 
The  licence,  nnless  renewed  at  that  annnal  general 
licensing  meeting  or  an  adjonmment  uiereof, 
would  expire  on  tibe  5tli  April  1903. 

Bashell  applied  at  the  annual  general  licensing 
meeting  on  the  11th  Feb.  1903  for  a  renewal  to 
him  of  the  licence,  and,  on  the  application  being 
made,  the  justices  required  a  plan  of  the  premiiei 
to  be  produced  before  them  and  deposited  with 
their  clerk,  pursuant  to  the  provisions  of  the 
Licensiig  Act  1902,  s.  11  (4). 

At  the  adjourned  annual  general  licensing 
meeting,  held  on  the  9th  March  1903,  the 
licensing  justices  renewed  the  licence  to  Bashell, 
and  on  renet.ing  the  same  the  justices  by  order 
directed  that  Bnshell  should,  within  one  month 
from  the  date  of  the  order,  cause  the  back 
entrance  to  the  public-house  in  Chapel-passage 
to  be  closed  by  a  substantial  gate  with  a  lock,  the 
key  of  the  same  to  be  kept  either  by  the  licensee 
or  by  the  owners  of  the  premises,  the  gate  not  to 
be  opened  except  for  the  purpose  of  delivering 
beer,  coals,  or  other  goods  when  necessary,  or  for 
private  use  by  the  tenant  or  his  household  only, 
and  that  all  lamps,  notices,  or  boards  describing 
this  entrance  as  a  back  way  or  entrance  to  a 
licensed  house  should  be  removed,  and  an  under- 
taking given  to  the  justices  that  the  entrance  in 
question  should  not  be  used  for  customers,  but 
only  in  the  manner  aboye  stated. 

Busbell  appealed  to  the  Court  of  Qnarter 
Sessions. 

On  the  hearing  of  the  appeal  it  was  proved 
that  intoxicating  liquor  was  sold  and  consumed 
in  that  part  of  the  premises  which  was  marked 
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"  bar,"  "  public  bar,"  "  private  bar,"  "  bar  parloar," 
and  "  olnb-room,"  but  that  no  intoxicating  liquor 
was  sold  at  or  near  or  in  the  back  entrance  or  in 
the  passage  leading  thereto,  or  any  part  of  the 
premises  except  as  above  stated. 

No  evidence  was  given  tbat  any  intoxicating 
liquors  sold  on  the  premises  were  consumed  at  the 
back  entrance  or  in  the  passage  leading  thereto, 
or  on  any  part  of  the  premises  other  than  the 
parts  above  described ;  but  it  was  admitted  that 
there  was  nothing  to  prevent  such  consumption, 
and  that  the  back  entrance  and  passage  were  in 
fact  used  by  customers  for  the  purpose  of  enter- 
ing and  leaving  the  premises. 

Tt  was  proved  that  it  entailed  extra  work  on 
the  police  to  exercise  the  supervision  necessary  to 
secure  the  proper  conduct  of  the  business  carried 
on  upon  the  premises  so  long  as  the  back  pre- 
mises remained  unclosed. 

It  was  contended  by  Bushell  that  the  justices 
had  no  jurisdiction  to  make  the  order,  on  the 
grounds  that  (1)  the  closing  of  the  entrance  in  the 
manner  aforesaid  was  not  an  "  alteration  "  within 
the  meaning  of  the  Act,  and  (2)  that  it  was  not 
an  alteration  in  that  part  of  the  premises  where 
intoxicating  liquor  was  sold  or  consumed. 

It  was  contended  for  the  justices  that  they  had 
jurisdiction  to  make  the  order. 

The  Court  of  (Quarter  Sessions  held  that  the 
order  appealed  from  was  reasonable  if  it  was 
within  the  power  of  the  justices  to  make  the  same, 
^d  they  held  that  the  justices  h»d  jurisdiction 
under  and  by  virtue  of  the  Act  to  make  the  order, 
and  they  accordingly  dismissed  the  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  stated,  the  justices  had 
jurisdiction  to  make  the  order. 

The  Licensing  Act  1902  (2  Edw.  7,  c.  28) 
provides : 

Scot.  11  (4).  On  any  applioation  for  the  renewal  of  a 
licence  for  the  sale  by  retail  of  intoxicating  liqaon  to 
be  coneomed  on  the  premiies,  the  lioensing  jtutioea  may 
require  a  plan  of  the  premises  to  be  prodnoed  before 
them  and  to  be  depoeited  with  their  clerk,  and,  on 
renewing  any  snoh  licence,  they  may  by  order  direct 
that,  within  a  time  to  be  fixed  by  the  order,  such  altera- 
tiona  as  they  think  reasonably  neoeisary  to  geonre  the 
proper  oondnot  of  the  baiinesa  shall  be  made  in  that 
part  of  the  premises  where  intoxioating  liquor  is  sold  or 
nonsnmed,  bnt  any  snoh  order  shall  be  subject  to  an 
appeal  to  a  court  of  quarter  sessionB,  as  provided  by 
the  Alehouse  Act  1828,  and,  if  any  snoh  order  for 
Btmotnral  alteration  is  made  and  complied  with,  no 
further  requisition  for  the  struotoral  alteration  of  the 
premises  shall  be  made  within  the  next  five  years.  If 
the  licensed  person  makes  default  in  complying  with  any 
such  order,  he  shall,  on  summary  conviction,  be  liable  to 
a  fine  not  exceeding  twenty  shillings  for  every  day 
during  which  the  default  oontinueB. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Channell,  JJ.)  held  that  the  justices 
had  jurisdiction  to  make  the  order,  and  dismissed 
the  appeal. 

Bushell  appealed. 

/.  Eldon  Banket,  K.O.  and  0.  F.  HoMer  for  the 
appellant. — The  question  is  whether  the  justices 
had  any  jurisdiction  to  make  the  order  which  was 
made  in  this  case.  The  provisions  of  sect.  11  (4) 
of  the  Licensing  Act  1902  give  justices  power  to 
order  alterations  to  be  made  "  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold  or 
consumed."    It  was  proved  that  no  intoxicating 


liquor  was  sold  in  that  part  of  the  premi8e» 
where  the  justices  ordered  the  alterations  to  h» 
made,  and  therefore  they  had  no  jurisdiction  to 
make  the  order.  The  fact  that  they  may  think 
certain  alterations  reasonably  necessary  to  seonrfr 
the  proper  conduct  of  the  business  only  enables 
them  to  order  alterations  in  the  part  of  th» 
premises  where  liquor  is  sold  and  not  in  any 
other  part  of  the  premises. 

ff.  F.  Dieheru,  K.C.  and  /.  W.  Weigall,  for  th& 
respondents,  were  not  called  upon  to  argue. 

Collins,  M.B. — The  question  on  this  appeal  i» 
whether  the  licensing  justices  had  jurisdiction, 
under  sect.  11  (4)  of  the  Licensing  Act  ld(&,  to 
order  that  certain  alterations  should  be  made  in 
licensed  premises  in  respcwt  of  which  an  applica- 
tion for  a  renewal  of  the  license  was  made.  Upon 
the  bearing  of  the  application  the  justices  required 
a  plan  of  the  premises  to  be  produced  before  them, 
as  they  had  power  to  do  under  the  Act.  The 
plan  was  produced,  and  it  appeared  from  that 
plan  that  there  was  a  means  of  access  to  th» 
premises  from  a  back  street  through  an  open 
passage  as  well  as  the  ordinary  entrance  in  th» 
main  street.  Thereupon  the  justices,  on  renewing; 
the  licence,  made  an  order  which  directed  th& 
least  possible  alteration  of  the  premises  and  such 
as  to  cause  the  least  possible  inconvenience  to  the' 
tenant  They  directed  that  the  tenant  should 
close  the  back  entrance  with  a  locked  gate  except 
for  the  purpose  of  delivering  goods  or  of  private 
use  by  the  tenant  or  his  household.  It  has  been 
oontraded  that  this  order  was  outside  the  juris- 
diction of  the  justices.  Sect.  11  (4)  of  the' 
Licensing  Act  1902  provides  that,  upon  an  appli- 
cation for  the  renewal  of  a  licence,  the  justices- 
may  require  a  plan  of  the  premises  to  be  p]x>duced, 
and  on  renewing  the  licence  may  "  by  order  direct 
that  .  such  alterations  as   they  think 

reasonably  necessary  to  secure  the  proper  conduct 
of  the  business  shall  be  made  in  that  part  of  the 
premises  where  intoxioating  liquor  is  sold  or  con- 
sumed." The  tenant  appealed  from  that  order  to 
the  quarter  sessions,  and  the  order  was  confirmed. 
Upon  a  case  stated  the  Divisional  Court  affirmed 
the  decision  of  quarter  sessions.  Now,  in  order 
to  understand  properly  the  provisions  of  sub- 
sect.  4  of  sect.  11  it  IS  necessary  to  look  at  all  tho 
provisions  of  the  whole  section.  The  marginal 
note,  though  it  does  not  form  part  of  the  enact- 
ment, says:  "Control  of  justices  over  structure 
of  licensed  premises  "  ;  sub- sect.  1  provides  that 
a  person  applying  for  a  new  licence  shall  deposit 
a  plan  of  the  premises  in  respect  of  which  the 
application  is  to  be  made;  sub-sect.  2  provides 
that  any  alteration  in  licensed  pramises  which 
gives  increased  facilities  for  drinung,  or  conceals 
from  observation  any  part  of  the  premises  used 
for  drinking,  or  whicn  affects  the  communication 
between  the  part  of  the  premises  where  drink  ia 
sold  and  any  other  part  of  the  premises  or  any 
street,  shall  not  be  made  without  the  consent  of 
the  justices,  and  that,  if  made  without  consent, 
the  justices  may  forfeit  the  licence;  sub-sect.  3 
deals  with  the  rights  of  the  owner  when  a  licence 
is  forfeited  under  this  section ;  and  then  comes 
sub-sect.  4  which  we  have  now  to  consider.  It 
seems  to  me,  then,  that  the  mischief  which  it  was 
the  object  of  the  Legislature  to  prevent  or  control 
was  the  permitting  of  anything  which  might  give 
increased  facilities  for  drinking,  or  conc^  from 
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observation  any  part  of  the  premises  nsed  for 
drinking,  or  affect  the  oommonioation  between 
the  part  of  the  premises  where  intoxicating  liquor 
was  sold  and  any  other  part  of  the  premises  or  a 
street  or  public  way.  That  mischief  would  clearly 
exist  in  this  case  if  the  premises  were  not  altered. 
In  my  opinion  the  provisions  of  sub-sect,  i  em- 
power the  licensing  ijasticea  to  impose  as  a  condi- 
tion  upon  granting  the  renewal  of  a  licence  the 
obligation  to  do  that  which  they  could  enforce 
dnring  the  currency  of  a  licence  under  sub-sect.  2. 
I  think  that,  when  considering  an  application  for 
the  renewal  of  a  licence,  the  licensing  justices  are, 
nnder  sab-sect.  4,  entitled  to  direct  alterations  to 
be  made  in  the  means  of  access  to  the  premises. 
I  think,  therefore,  that  the  justices  had  jurisdic- 
tion to  make  the  order  which  they  made,  and  that 
they  acted  reasonably  in  making  it.  For  these 
reasons  I  am  of  opinion  that  this  appeal  must  be 
dismissed. 

BoHEB  and  Matbbw,  L.JJ.  concurred. 

Appeal  dismi$sed. 

Solicitors  for  the  appellant,  Speeehly,  Mumford, 
and  Co.,  for  Edward  Watton,  Ramsgate. 

Solicitors  for  the  respondent  Kingsford, 
Dorman,  and  Co.,  for  A.  B.  Burrowt,  Ramsgate. 


April  20,  21,  and  22. 

(Before  Golliiib,  M.B.,  Bomeb  and 
M&.THBW,  L.JJ.) 

WlUJAMB  AND  OTHKES  V.  NOBTH'S  NAVIGATION 

CoLUBSiEB  (1889)  Limited,  (a) 

APFEAI.  FBOM  THE  KINO'S  BENCH  DIVISION. 

Employer  and  workman — Truck  Jets — Wagee— 
Judgment  debt— Set-off— Truck  Act  1831  (1  <£r  2 
Wm.  4,  c.  37),  «».  3,  9. 

The  deduction  by  an  employer  of  the  amount  of  a 
judgment  debt  due  to  him  from  a  workman 
from  the  vxxgee  of  the  workman  i$  not  made 
illegal  by  the  Truck  Act  1831. 

Appeal  b^  the  defendants  from  an  order  of 
Bncknill,  J.  granting  an  interim  injunction  nntil 
the  trial  of  the  action. 

The  plaintiffs  were  six  miners  who  were  in  the 
einployment  of  the  defendants. 

Under  their  written  contract  of  service  the  men 
coald  not  absent  themselves  from  work  without 
giving  notice. 

The  plaintiffs  and  other  workmen  on  the  22nd 
Dec.  1^3  absented  themselves  from  work  without 
leave  and  without  having  g^ven  notice. 

The  defendant  thereupon  took  out  summonses 
ag^nat  them  before  a  court  of  summary  jurisdic- 
tion under  sect.  4  of  the  Employers  and  Workmen 
Act  1875  cluming  damages  for  having  wrong- 
fnUy  absented  thentselves  from  their  service  on 
the  22nd  Deo.  1903  in  breach  of  their  contract  of 
einployment. 

The  magistrates  made  an  order  against  each  of 
the  plaintiffs  for  the  payment  of  SOs.  by  way  of 
damages,  to  be  payable  by  three  fortnightly 
instalments  of  10s.  each,  upon  dates  on  which  the 
plaintiffs'  fortnightiy  wages  were  payable. 

In  paying  the  plaintiffs  their  wages  on  the  first 
of  these  dates  the  defendants  deducted  therefrom 
the  sum  of  10«.  in  each  case. 

(a)  Bnportnd  bj  J.  H.  Willuus,  Eiq,,  Burl<ter-«t-Law. 


On  the  Ist  Feb.  the  plaintiffs  brought  this 
action  to  recover  the  sum  of  lOi.  so  deducted 
from  their  wages,  for  a  declaration  that  such 
deduction  was  illegal,  and  for  an  injunction  to 
restrain  the  defen^nts  from  making  any  further 
deduction  from  the  wages  which  might  thereafter 
become  due. 

On  an  application  to  Bncknill,  J.  at  chambers 
it  was  contended  that  the  deduction  was  illegal 
under  the  Truck  Acts,  and  he  granted  an  interim 
injunction  to  restrain  the  defendants  from  making 
sach  deduction  in  future  until  the  trial  of  the 
action. 
The  defendants  appealed. 
The  case  came  on  for  hearing  as  an  inter* 
locntory  appeal  before  Collins,  M.R.  and  Bomer, 
L.  J.,  but  the  court  were  of  opinion  that  the  case- 
was  not  one  which  could  properly  be  dealt  with 
as  an  interlocutory  matter  bv  two  judges,  and  it 
was  arranged  that  the  appeal  should  go  into  the 
final  list,  and  that  the  hearing  of  it  should  be 
treated  as  the  trial  of  the  action. 

It  was  farther  a^i-eed  that  the  plaintiffs  should 
withdraw  their  claim  for  an  injunction  and  only 
ask  for  a  declaration  that  the  deductions  were 
illegal  as  being  contrary  to  the  Truck  Act. 

Eldon  Banket,  K.C.  and  Montagu  Lueh,  K.C. 
(A.  J.  Aehton  with  them)  for  the  defendants. — The 
deduction  is  not  illegal  under  the  Truck  Acts. 
The  Track  Act  1831  deals  with  the  mode  of  pay- 
ment and  not  with  nonpayment  of  wages  or 
part  of  them.  The  object  of  tiiat  Act,  as  stated 
in  the  preamble,  is  to  prohibit  the  payment  of 
wages  in  goods,  or  otherwise  than  in  the  current 
coin  of  the  realm.  Mere  nonpayment  of  wages 
is  not  an  offence  against  the  Act.  If  the  plam- 
tiffs  are  right  it  is  as  much  an  offence  under 
sect.  3  of  the  Truck  Act  1831  not  to  pay  anything 
as  it  is  to  pay  in  goods.  The  Truck  Acts  do 
not  come  into  operation  until  the  sum  due  to 
the  workman  has  been  ascertained.  The  sum  dae 
is  the  full  amount  less  any  sum  owing  to  the 
employer.  Set-off  has  always  been  admissible. 
Why  should  not  an  employer  do  that  out  of 
court  which  the  court  wUl  do  if  he  comes  into 
court.  The  plaintiffs  are  not  entitled  to  a  declara- 
tion that  the  deductions  are  illegal  as  being  con- 
trary to  the  Truck  Act  1831.    They  referred  to 

Cluitoner  v.  Cummingt,  8  Q.  B.  311 ; 

Archer  v.  Jamee,  6  L.  T.  Rep.  167 ;  2  B.  &  S.  67  ; 

Willii  V.  Thorp,  L.  Bep.  10  Q.  B.  383  ; 

Smith  V.  Walton,  37  L.  T.  Bep.  437  ;  3  C.  P.  Div. 
109; 

Redgrave  v.  Kelly,  37  "W.  R.  5-13  :  54  J.  P.  70  ; 

Beetham  v.  Crewsdon,  55  J.  P.  55 ; 

BeicUtt  V.  Allen,  71  L.  T.  Bep.  94;  (1892)  2  Q.B. 
662  i  (1894)  A.  C.  383 ; 

Owner  v.  Hooper,  89  L.  T.  Bep.  130 ; 

Hosiery   Manufaoture    (Wages)   Aot    1874   (37   & 
38  Viot.  o.  48) ! 

Tmck  Aot  1887  (50  &  51  Viet.  o.  46). 

Bufas  Isaacs,  K.C.,  8.  T.  Evans.  K.O.  and  Bail, 
haehe  {J.  Sankey  with  them)  for  the  plaintiffs.— 
The  question  is  whether  an  employer  is  entitled 
to  deduct  from  the  wages  of  the  workman  a  sam 
due  to  himself  from  the  workman.  The  plain 
meaning  of  the  first  part  of  sect.  3  of  the  Truck 
Act  1831  is  that  the  total  amount  of  wages  shall  be 
paid  in  money,  subjectonly  tothe  deductions  autho- 
rised by  sect.  23,  leaving  it  open  to  the  employer 
to  recover  any  legal  cross-claim  which  he  may 
have  against  the  workman  by  proceedings  in  the 
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appropriate  conrt.  In  Hewlett  t.  Allen  (uhi  sup.) 
Bowen,  L.J.  said :  "  The  employer  cannot,  for  the 
parpose  of  compliance  with  the  statute,  be  both 
payer  and  payee.  To  hold  otherwise  would  be  to 
make  the  legislation  idle."  Whatever  wages  are 
payable  mnst  be  paid  in  coin,  and  no  dednotion 
can  be  made  nnless  aathorised  by  the  workman. 
The  case  of  Lamh  v.  Oreat  Northern  Bailuiay 
Company  (65  L.  T.  Bep.  225 ;  (1891)  2  Q.  B.  281) 
is  an  instance  of  dedactions  which  may  legally 
be  made  under  the  Truck  Acts  of  1831  and  1887. 
Nonpayment  of  wages  is  a  breach  of  statatory 
duty  which  gives  rise  to  a  civil  action  on  tibe 
part  of  a  person  who  has  suffered  special  damage 
through  the  breach  of  statutory  duty.  The  entire 
wages  must  be  paid  in  cash,  and  any  deductions 
not  authorised  by  the  workman  are  illegal.  They 
also  referred  to 

Owner  T.  Hooper  (uhi  «up.) ; 

Pillar  V.  Llynm  Coal  and  Iron  Company,  20  L.  T. 
Bep.  923  :  L.  B«p.  4  C.  P.  752  ; 

jEz  parts  Cooper,  51  L.  T.  Bep.  374;  26  Oh.  Dir. 
693; 

Gould  T.  Baynet,  61  L.  T.  Bep.  732 ; 

Davit  and  Sons  Limited  t.  Taff  Valt  Railway  Com- 
pany, 72  L.  T.  B»p.  632 ;  (1895;  A.  C.  542. 

J««iM,KG.inreply.  Cur.adv.vuU. 

April  22. — Collins,  M.R.— This  is  an  appeal 
Irom  an  order  made  by  Bucknill,  J.  at  chambers, 
whereby  he  granted  an  interlocutory  injunction 
in  an  action  brought  by  workmen  against  their 
-employers  for  non  payment  in  full  of  certain 
wages  alleged  to  be  due  to  them.  The  plaintiffs 
sought  to  recover  the  amount  of  certain  deduc- 
tions which  had  been  made  in  the  payment  of 
those  wages,  and  they  claimed  a  declaration  that 
such  deductions  were  illegal,  and  an  injunction 
to  restrain  the  defendants  from  making  any 
further  deductions  of  the  same  kind.  When  the 
case  first  came  before  Bomer,  L.J.  and  myself 
as  an  interlocutory  matter,  we  came  to  the  con- 
clusion that  it  could  not  be  conveniently  dealt 
with  in  that  way,  and,  if  it  were  so  dealt  with,  it 
•could  only  be  by  discharging  the  injunction  and 
leaving  the  real  question  in  the  case  to  be  deter- 
mined at  the  trial.  Both  parties,  however,  were 
desirous  that  this  court  should  deal  with  the 
merits  of  the  case  as  a  whole,  and  it  was 
accordingly  arranged  to  treat  the  case  as  a  final 
appeal,  and  to  let  it  come  on  when  the  full  court 
was  sitting.  To  bring  about  that  result  the 
plaintiffs  were  obliged  to  throw  over  the  greater 
part  of  their  suggested  form  of  action,  and  to 
confine  themselves  to  claiming  a  declaration  by 
the  court  on  the  question  which  both  parties 
desired  to  have  decided — namely,  whether  a  set- 
off against  wages  insisted  on  by  an  employer  at 
the  time  of  the  payment  of  wages  was  a  violation 
of  the  Truck  Act  1831.  The  court  felt  that  there 
would  be  a  difficulty  in  making  the  declaration 
which  the  plaintiffs  asked  for,  even  though  they 
should  be  of  opinion  that  such  a  set-off  was 
a  violation  of  the  statute,  because,  even  on  the 
view  of  the  plaintiffs,  who  asked  for  it,  the  declara- 
tion would  not  be  ancillary  to  the  patting  in  suit 
of  any  legal  right.  But  with  a  view  to  meet  the 
pressure  which  was  put  on  us  by  both  sides 
rather  than  from  an  opinion  that  the  case  could 
satisfactorily  be  dealt  with  by  making  such  a 
declaration,  we  agreed  to  hear  the  case  and 
determine  it,  as  far  as  possible,  on  its  merits. 


The  question  arises  in  this  way.  The  employers 
had  a  ground  of  complaint  against  their  workmen 
in  respect  of  a  breach  of  tne  contract  between 
them,  which  gave  the  employers  a  remedy  sound- 
ing in  damages.  This  remedy  they  put  in  suit, 
as  thOT  were  entitled  to  do,  under  the  Employers 
and  Workmen  Act  1875,  before  a  conrt  of  summary 
jurisdiction.  The  magistrates  gave  judgment 
against  each  of  the  workmen  for  an  amount  of 
30«.,  payable  by  fortnightly  instalments,  and  by 
their  order  they  appointed  as  the  daten  for  pay- 
ment days  which  coincided  with  the  usual  davs 
for  the  payment  of  the  men's  wages.  On  the 
next  occasion  when  the  wages  came  to  be  pud, 
the  employers  set-off  the  sum  of  lOs.  whicn  by 
the  exigency  of  the  judgment  of  the  magistrates 
was  payable  to  them  by  each  of  the  workmen  on 
that  day,  against  the  sum  which  was  payable  by 
them  as  wages  to  each  of  the  workmen.  It  was 
alleged  that  this  was  a  violation  of  the  Truck  Act 
1831,  notwithstanding  the  fact,  which  the  plain- 
tiffs' counsel  were  compelled  to  admit,  that  under 
the  terms  of  the  Act  the  very  sum,  which  it 
was  Biud  to  be  a  violation  of  the  Act  for  the 
employers  to  retain,  could  have  been  set-off  by 
the  employers  in  proceedings  instituted  by  the 
workmen  to  recover  wages  due  to  them.  Although 
the  Legislature  intervened  to  allow  this  right  of 
set-off,  still  it  was  alleged  that  an  offence  was 
committed  if  an  employer  having  this  legal  right 
of  set-off  availed  himself  of  it  at  the  time  when 
he  paid  the  men  their  wages,  though  he  could, 
by  authority  of  the  statute,  avail  himself  of  it 
next  day  in  proceedings  by  the  workmen  to  recover 
their  wages.  I  do  not  think  that  anything  ought 
to  be  treated  as  an  offence  in  this  country  under 
a  statute  nnless  the  statute  has  clearly  constituted 
it  an  offence.  Now,  has  the  Truck  Act  1831, 
constituted  it  an  offence  for  an  employer  to  with- 
hold from  a  workman,  on  payment  of  his  wages, 
an  amount  in  respect  of  which  he,  the  employer, 
has  a  legal  right  of  set-off  against  the  workman 
— ^namely,  the  amount  of  a  judgment  obtained 
by  him  against  the  workman  P  The  Truck  Act 
1831  has  been  considered  in  many  cases,  and  it 
has  been  emphasised  that  its  object  is  what  is 
expressed  in  its  title  and  preamble.  It  is 
intituled,  "An  Act  to  prohibit  the  payment  in 
certain  trades  of  wages  in  goods,  or  otherwise 
than  in  the  current  coin  of  the  realm."  The 
preamble  is :  "  Whereas  it  is  necessary  to  prohibit 
the  payment  in  certain  trades  of  wages  in  goods, 
or  otfaenvise  than  in  the  current  coin  of  the 
realm."  This  therefore  is  the  main  end  and 
object  of  the  Act.  Sect.  1  provides  that  in  all 
contracts  for  the  hire  of  any  artificer  the  wages 
shall  be  made  payable  in  the  current  coin  of  the 
realm,  and  not  otherwise.  That  clearly  gives 
effect  to  the  main  object — namely,  the  prohibi- 
tion mentioned  in  the  preamble.  Then  sect.  2 
provides  that  the  contract  must  not  contain  any 
stipialations  as  to  the  manner  in  which  wages 
shall  be  expended.  That  is  another  provision 
giving  effect  to  the  same  main  end.  Then  comes 
sect.  3,  the  section  with  which  we  have  to  deal 
in  this  case.  It  provides  as  follows :  "  The  entire 
amount  of  the  wages  earned  by  or  payable  to 
any  artificer,  in  respect  of  any  labour  by  him 
done,  shall  be  actuuly  paid  to  such  artificer  in 
the  current  coin  of  this  realm,  and  not  otherwise ; 
and  every  payment  made  to  any  such  artificer  by 
his  employer  of  or  iu  respect  of  any  such  wages. 
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hj  the  deliTering  to  him  of  eoods  or  otherwise 
than  in  the  carrenfc  coin  aforesaid,  except  as 
hereinafter  mentioned  shall  be  and  is  hereby 
declared  illefzal,  null,  and  Toid."  It  is  soneht 
by  the  plaintiffs  to  get  oat  of  the  terms  of  that 
section  that  which  appears  to  me,  having  regard 
to  its  place  in  the  series  of  sootions,  not  to  be 
contained  in  it — namely  an  absolute  obligation  on 
the  employer,  where  wages  have  been  earned  by 
a  workman,  whether  he  has  a  set-oS  or  not,  to 
pay  the  workman  the  whole  amount  of  the  nominal 
sum  which  bnt  for  any  such  set-ofi  would  be 
payable  as  wages.  It  is  said  that  a  failure  to  do 
that  is  contrary  to  the  provisions  of  the  Act. 
When  the  words  of  the  section  are  looked  at 
they  seem  to  me  merely  to  constitute  a  provision 
oalcnlated  to  carry  out  the  central  purpose  of  the 
Act — namely,  that  wages  should  not  be  paid 
otherwise  than  in  money.  They  deal  with  the 
mode  of  payment  not  with  the  amount  to  be 
paid.  The  section  seems  to  point  to  the  possibility 
of  the  employer  not  being  bound  to  pay  the  whole 
amount  of  the  wages  earned  by  the  workman,  for 
it  speaks  of  the  amount  of  the  wages  earned  by 
"or  payable  to"  any  artificer.  "We  ought  not  to 
overlook  the  words  "  or  payable  to."  They  seem 
to  me  to  show  what  the  Legislature  had  in  view. 
Pirst  it  has  to  be  ascertuned  what  the  amount  of 
the  obligation  of  the  employer  to  the  workman 
ia — ^what  sum  he  has  to  pay  for  wages.  That  is 
rooken  of  as  "  wages  earned  by  or  payable  to  " 
the  workman.  When  that  amount  has  been  ascer- 
tained, the  section  provides  how  it  shall  be 
paid — namely,  in  current  coin  of  the  realm, 
and  not  otherwise.  That  seems  to  me  to  be  primd 
/aeie  the  natural  meaning  of  the  section.  But 
the  matter  does  not  stand  there.  Sect.  4  provides 
that  the  workman  may  recover  from  his  employer 
in  the  manner  by  law  provided  for  the  recavery 
of  servants'  wages,  or  by  any  other  lawful  ways 
and  means,  the  whole  or  so  much  of  the  wages 
earned  by  him  as  shall  not  have  actually  b^n 
paid  to  him  in  current  coin  of  the  realm,  thus 
showing  that  the  Legislature  contemplated  the 
recovery  of  the  wages  by  the  workman  in  a  civil 
proceeding  in  which,  p-iimd  facie  the  employer 
would  be  entitled  to  set-oft  against  the  workman 
such  a  debt  as  that  here  in  question,  and  to  the 
extent  of  that  debt  the  workman  could  not 
recover  the  wages.  Then  we  come  to  sect.  5, 
which  expressly  deals  with  the  question  of  set-off, 
and  provides  that  in  any  proceeding  f  jr  the 
recovery  of  wages  hj  the  workman,  the  employer 
"  shall  not  be  allowed  to  make  any  set-off,  nor  to 
claim  any  redaction  of  the  plaintiff's  demand,  by 
reason  or  in  respect  of  any  goods,  iwares,  or 
merchandise  had  or  received  by  the  plaintiff  as  or 
on  account  of  his  wages  or  in  reward  for  his 
labour,  or  by  reason  of  or  in  respect  of  any  goods, 
vrares,  or  merchandise  sold,  delivered,  or  supplied 
to  such  artificer  at  any  shop  or  warehonse  kept 
by  or  belonging  to  such  employer,  or  in  the 
profits  of  which  such  employer  shall  have  any 
share  or  interest."  That  is  another  provision 
ancillary  to  the  main  object  of  the  Act,  and 
emphasising  the  fact  that  the  Legislature  did  not 
intend  to  interfere  with  the  existing  law,  except 
so  far  as  is  necessary  in  order  to  carry  oilt  that 
object — namely,  that  wages  shall  not  be  paid 
otherwise  than  in  money.  It  leaves  nntouched 
the  right  of  set-off,  except  in  cases  where  a  set-off 
wonld  contravene  the  main  purpose  of  the  Act. 


It  appears  to  me  that,  by  necessary  implication, 
that  section  involves  a  statutory  recognition  and 
sanction  of  all  rights  of  set-off  as  against  wages, 
which  are  not  struck  at  by  the  Act,  for  it  shows 
that  the  Legislature  contemplated  the  right  of 
set-off  as  against  wages  as  still  existing,  notwith- 
standing the  previous  provisions  of  tae  Act  and 
proceeded  only  in  certain  cases  to  interfere  with 
it.  Then  sect.  6  debars  an  employer  from  suing 
a  workman  for  the  price  of  goods  supplied  to  him 
on  account  of  wages.  The  only  other  section  to 
which  I  need  refer  is  sect.  9,  which  provides  that, 
"  Any  employer  of  any  artificer,  who  shall,  by 
himself  or  by  the  agency  of  any  other  person  or 
persons,  directly  or  indirectly  enter  into  any  con- 
tract, or  make  any  payment,  hereby  declared 
illegal,  shall,  for  the  first  offence  forfeit  a  sum 
not  exceeding  ten  pounds,  and  for  the  second 
offence  a  sum  not  exceeding  twenty  pounds  nor 
less  than  ten  pounds,  and  in  case  of  a  third 
offence,  any  such  employer  shall  be  and  be  deemed 
guilty  of  a  misdemeanour,  and,  being  thereof  con- 
victed, shall  be  punished  by  fine  only,  at  the 
discretion  of  the  court,  so  that  the  fines  shall  not 
in  any  case  exceed  the  sum  of  one  hundred 
pounds."  It  seems  to  me  that  the  Legislature  in 
considering  what  they  should  constitute .  as  an 
offence  under  the  Act  to  be  visited  with  penalties 
selected  this  as  the  offence,  the  entering  into  any 
such  illegal  contract  or  the  making  of  any 
such  illegal  payment.  They  deliberately  refrained 
from  making  the  nonpayment  of  wages  an  offence 
under  the  Act  and  made  it  an  offence  to  pay 
wages  in  an  illegal  manner.  The  Truck  Act 
1831  has  been  followed  by  other  Acts  dealing 
with  fresh  matters  which  have  arisen,  bnt  I  do  not 
think  that  any  of  the  provisions  of  those 
Acts  have  dealt  with  the  matter  now  in 
question.  The  provisions  of  the  Truck  Act  1831 
have  been  made  the  subject  of  decision  from  time 
to  time.  Cases  have  arisen  in  'which,  there  having 
been  some  previous  arrangement  between  an 
employer  and  a  workman,  whereby  the  employer 
was  to  be  entitled  to  make  certain  deductions  in 
respect  of  facilities  given  to  the  workman,  as  for 
instance,  for  the  use  of  machinery  in  the  hosiery 
trade,  or  in  respect  of  fines,  the  employer  has 
claimed  to  withhold  sums  earned  as  wages  on 
account  of  such  deductions;  and  the  point  has 
been  taken  in  those  cases  that  what  was  done 
amounted  to  a  payment  declared  Ulegal  by  the 
Act — that  is,  that  paying  an  amount  arrived  at 
by  means  of  such  a  deduction  was  an  unlawful 
payment.  But  it  was  pointed  out  that  a  payment 
could  not  be  treated  as  an  illegal  payment, 
because  the  amount  paid  was  arrived  at  after  a 
deduction,  that  not  being  a  breach  of  the  Act., 
which  dealt  with  payments  not  with  deductions. 
The  leading  case  on  the  subject  is  Chawner  v. 
Cummings  {uhi  lup.).  Lord  Denman,  C.J.  there 
said  in  giving  judgment:  "In  order  to  form  a 
correct  judgment  upon  the  nature  of  this  agree- 
ment and  of  these  deductions,  it  is  necessary  to 
attend  to  the  provisions  of  the  Act  with  some 
particularity.  It  was  directed,  as  is  well  known, 
against  what  has  been  called  generally  the  truck 
system,  or,  as  the  title  of  the  Act  is,  against  the 
payment  of  wages  in  certain  trades  in  goods  or 
otherwise  than  in  the  current  coin  of  the  realm. 
The  prohibition  extended  to  bank  notes,  because 
sect.  8  expressly  legalises  payment  by  them  under 
certain   circumstances.     The  same   purpose   is 
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declared  in  the  preamble,  and  in  the  same  terms, 
and  is  pnrsned  in  the  earlier  sections  of  the  Act. 
Sect.  1  declares  all  contracts  illegal,  where  the 
-wages  are  made  payable  in  anj  other  manner 
than  in  the  carrenf'  coin.  Sect  2  avoids  all  con- 
tracts where  there  is  any  provision  as  to  the  place 
or  manner  in  which  the  wages,  or  any  part,  are 
to  be  expended.  Sect.  3  makes  all  payments, 
except  as  aforesaid,  illegal  and  void  ;  and  sect.  4 
contains  the  proviso  already  referred  to,  that  the 
aitificer  may  recover  his  wages  as  if  snch  pro- 
hibited payments  had  not  been  made ;  and  sect.  5, 
also  before  noticed,  takes  away  the  right  of  set-o& 
in  such  cases.  Now  it  is  to  be  observed  that 
payment  otherwise  than  in  money  is  alone  pro- 
hibited. Deductions  or  charges  are  nowhere 
mentioned  or  alluded  to  before  sect.  23,  hereafter 
to  be  considered.  Then  are  these  deductions  in 
the  nature  of  payment  at  all  ?  It  seems  to  us  to 
be  the  mode  of  calculating  the  amount  of  wages 
-and  nothing  more."  The  same  principle  was  fol- 
lowed in  subsequent  cases.  In  deducting  the 
Amount  of  a  set-off  allowed  bylaw  and  sanctioned 
by  the  judgment  of  the  magistrates  from  the 
amount  of  wages  earned,  all  that  was  done  was  to 
-calculate  the  amount  payable  to  the  workmnn  for 
wages,  and  the  payment  of  the  amount  so  found 
to  be  due  in  coin  cannot  be  said  to  be  a  violation 
ot  the  Act.  The  offence  created  by  the  Act  is  not 
nonpayment,  but  making  a  payment  oontraryto 
the  Act — that  is  otherwise  than  in  money.  The 
simple  principle  laid  down  in  Chawner  v.  Cum- 
mings  (ubi  tup.)  seems  to  me  to  have  always  been 
followed  since,  and  never  to  have  been  questioned. 
The  fact  that,  with  regard  to  a  particular  trade — 
namely,  the  hosiery  trade,  an  Act  was  passed  in 
1874  making  deductions  other  than  those  specified 
in  the  Act  illegal  in  that  trade,  only  seems  to 
emphasiGe  the  conclusion  that  such  deductions 
are  not  forbidden  by  the  Truck  Act  1831.  It 
seems  to  me  that  the  matter  would  be  perfectly 
clear  but  for  the  fact  that  Bowen,  L.J.  in  the 
course  of  a  general  disquisition  on  the  Act  in  the 
case  of  Hewlett  v.  Allen  {ubi  sup.)  made  some 
observations  which  I  think  may  be  put  forward 
as  opposed  to  the  view  I  have  expressed,  and  as 
suggesting  that  there  is  an  absolute  obligation 
imposed  on  the  employer  by  the  Act  to  pay  the 
whole  amount  of  the  wages  earned,  even  wnere  he 
has  a  set-off  against  them.  But  when  one  reads 
these  observations  with  the  context,  and  comes  to 
appreciate  the  point  of  view  from  which  they  were 
made,  I  do  not  think  that  the  learned  Lord 
Justice  really  meant  to  say  that  it  would  be  a 
breach  of  the  provisions  of  the  Act  to  pay  only 
that  which  might  turn  out  to  be  payable  on 
account  of  wages,  having  regard  to  a  right  of  set- 
off possessed  by  the  employer,  though,  taken  apart 
from  the  context,  his  words  might  be  capable  of 
that  interpretation.  He  nowhere  in  terms  deals 
with  the  point  now  in  question,  and  I  do  not 
think  that  it  can  have  been  present  to  his  mind, 
for  I  perceive  that  in  summarising  the  provisions 
of  sect.  3  he  makes  no  reference  to  the  words 
"or  payable  to"  in  the  section.  He  does  no 
donbt  use  expressions  which  appear  to  point  to 
the  view  that  a  deduction  of  a  sum  from  wages 
by  the  employer  might  be  contrary  to  the  Act, 
though  the  employer  would  have  a  right  to  set-off 
the  same  amount  m  a  court  in  an  action  for  wages 
against  him.  But  these  expressions  were  not 
necessary  to  his  decision.    He  held  in  the  par- 


ticular case  that,  thonifh  the  amounts  deducted, 
which  had  under  an  agreement  between  the 
plaintiff  and  her  employers  been  paid  to  a  sick  and 
accident  fund  could  not  by  reason  of  the  Truck 
Acts  be  treated  as  lawfully  paid,  yet  the  plaintiff 
was  precluded  by  her  acquiescence  in  snch  pay- 
ments from  recovering  the  amount  of  the  deduc- 
tions. And  the  House  of  Lords,  while  affirming]the 
decision  of  the  Court  of  Appeal,  distinctly  nega- 
tived the  notion  that  any  offence  had  been  com- 
mitted at  all  in  that  case.  They  held  that,  the 
payments  having  been  made  to  the  fund  with  the 
assent  and  at  the  request  of  the  plaintiff,  there 
had  been  a  legal  payment  to  the  plaintiff  of  the 
whole  amount  of  her  -wages,  and  they  in  no  way 
seemed  to  have  countenanced  or  indorsed  the 
contention  which  forms  the  basis  of  the  plaintiffs' 
argument  in  this  case.    When  I  scrutinise  the 

Eassages  referred  to  in  the  judgment  of  Bowen, 
I.J.  I  do  not  come  to  the  conclusion  that  he 
meant  to  countenance  that  contention,  or  that  he 
intended  in  dealing  with  the  Act  to  differ  in  any 
way  from  the  interpretation  put  upon  it  by  Lord 
Denman,  C.J.  in  Chaumer  ▼.  Cummingt  {ubi  tup.). 
I  do  not  think  his  mind  was  really  addressed  to  the 
question  whether  there  was  anything  in  the  Act  to 
debar  an  employer  on  paying  wages  to  a  workman 
from  availing  himself  of  a  legal  set-off.  That 
being  the  state  of  the  authorities  on  the  subject, 
there  appears  to  be  no  authority  really  against 
the  construction  of  the  Act  which  I  have  endea- 
voured to  express  as  being  prima  facie  the  proper 
construction  of  it,  but,  on  the  contrary,  the 
authorities  appear  to  be  in  accordance  with  it. 
The  result  is  that  it  cannot,  in  my  opiiuon,  be 
said  to  be  an  offence  against  or  violation  of 
the  statute  for  the  employers  to  avail  them- 
selves on  payment  of  the  workmen's  wages  of  a 
legal  set-off  such  as  that  sanctioned  by  the 
judgment  of  the  magistrates  in  this  case;  and, 
assuming  the  case  to  be  one  in  which  it  would, 
as  a  matter  of  procedure,  be  proper  for  us  to 
make  a  declaration  of  the  kind  asked  for  by  the 
plaintiffs,  it  appears  to  me  that  on  the  true 
construction  of  the  Act  the  plaintiffs  are  not 
entitled  to  the  declaration  for  which  they  apply. 
For  these  reasons  I  think  the  appeal  should  be 
allowed. 

BoMEB,  L.J.  read  the  following  jadgment:— 
So  far  as  concerns  the  relief  actually  sought  in 
this  action  the  plaintiffs  do  not  dispute  that  the 
defendants  are  entitled  to  the  set-off  claimed  by 
them.  And,  in  my  opinion,  this  is  not  a  case 
which  would  justify  an  injunction  being  granted 
as  sought  by  the  plaintiffs.  Xor  is  the  court 
bound  to  make  any  declaration  as  claimed  by  the 
plaintiffs.  Bat  both  paities  have  asked  us  to 
express  our  views  on  a  question  that  has  been 
argued,  and  I  proceed,  therefore,  to  give  my 
opinion  as  far  as  it  appears  to  me  within  my  pro- 
vince to  do  so  in  the  present  action.  I  can 
give  that  opinion  and  my  reasons  for  it  very 
briefly.  In  my  opinion  the  Act  of  1831  did  not 
constitute  as  a  punishable  offence  the  mere  non- 
payment of  part  of  a  workman's  wages,  where  the 
master,  who  is  (apart  from  any  special  provisions 
of  the  Act]  entitled  to  a  set-off  in  respect  of  an 
ordinary  debt  due  to  him  from  the  man  equal  to 
the  amount  of  wages  retained,  claims  a  set-off  and 
a  right  of  retainer  in  respect  of  that  debt,  the 
debt  not  being  one  in  respect  of  goods,  wares,  or 
merchandise,  a  set-off  of  which  is  prohibited  by 
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«eot.  5  of  the  Act.  Kor,  indeed,  can  I  see  that 
the  Act  makes  a  pnniahable  offence  any  mere 
nonpayment  of  a  man's  wages  when  they  fall 
due  merely  because  the  master  had  not  the  means 
«f  paying  or  neglected  to  pay  the  same  exactly 
when  the^  became  payable.  Of  course,  I  am  only 
•dealing  with  the  Act  of  1831,  which  governs  the 
present  case,  and  am  not  considering  special 
legislation  dealing  with  a  special  trade,  like  the 
Hosiery  Manufacture  (Wages)  Act  1874,  the  pro- 
visions of  which  are  signifioint  when  compared 
with  the  provisionB  of  the  Act  of  1831.  I  come  to 
the  concfnsion  I  have  indicated  with  regard  to 
the  Act  of  1831  by  a  consideration  of  its 
-clanses  taken  as  a  whole,  and  in  particular  of 
sects.  1,  2,  3,  5,  and  9,  which,  in  my  opinion, 
■ought  to  be  considered  together.  It  appears  to 
tne  that  sect.  9  was  intended  to  specify  what 
-should  be  deemed  punishable  oSenoee  under  the 
Act,  and  that  apart  from  those  offences  it  a 
workman  did  not  obtain  payment  of  his  wages 
the  only  remedy  contemplated  by  the  Act  as 
Available  to  the  man  and  to  enable  him,  to  obtain 
payment  is  by  civil  action  or  proceedings.  And 
■even  if  this  were  not  so,  yet,  so  far  as  concerns  a 
-case  where  a  master  does  not  pay  part  of  the 
wragee,  because  he  has  a  set-off  not  invalidated 
under  sect.  5,  it  appears  to  me,  having  regard  to 
the  provisions  of  that  section,  it  is  not  right  to 
bold  that  the  Act,  which  contemplated  an  action, 
auii>  or  other  proceeding  being  taken  by  the 
■nan  for  his  wages,  and  only  prohibited  a  special 
setoff  being  set  up  as  against  him  by  the  master 
-could  have  contemplated  that  it  would  be  a  statu- 
tory offence  for  the  master  to  claim  at  the  time 
when  the  wages  became  payable  a  set-off  which 
is  not  prohibited,  and  which  he  could  effectually 
«et  up  as  agtunst  any  subsequent  civil  proceed- 
ings by  the  man  to  enforce  payment.  It  appears 
to  me  that  under  this  Act  if  the  master  sets  up, 
-as  he  may  without  committing  any  punishable 
-o&nce,  when  the  wages  become  payable,  a  right 
to  set-off  such  a  debt  as  we  are  considering  in  the 
present  case,  then  the  man  can  do  nothing  except 
commence  a  civil  action  or  other  civil  proceedings 
in  which  the  set-off  will  be  a  good  defence.  It 
follows  that  in  the  present  case  no  declaration 
can  be  made  in  favour  of  the  views  of  the  respon- 
dents, and  that  the  appeal  should  be  allowed. 
After  what  the  Master  of  the  Bolls  has  said  I  do 
not  think  it  necessary  or  asef  al  to  refer  to  the 
various  cases  cited  before  us. 

Mathew,  L.J.  read  the  following  judgment : — 
TThe  question  which  we  have  to  determine  under 
the  arrangement  come  to  between  counsel,  to 
which  the  Master  of  the  Bolls  has  referred,  is 
whether  the  workmen  have  an  absolute  right 
under  the  Act  of  1831  to  be  paid  their  wages  in 
-cash,  or  whether  the  employers  may  deduct  the 
Amount  of  an  admitted  set-off  and  hand  the 
workmen  the  balance.  It  was  contended  for  the 
•employers  that  the  Truck  Act  did  not  apply. 
The  statute,  it  was  said,  did  not  deal  with 
nonpayment.  The  object  of  the  Legislature 
was  not  to  enforce  payment,  but  to  prohibit  and 
to  punish  payment  not  in  money  but  in  goods. 
It  was  argued  for  the  workmen  that  the  Act  went 
much  further  and  was  intended  to  make  a  failure 
to  pay  in  current  coin  an  offence  for  which  pro- 
oeeding^  of  a  criminal  character  might  be  insti- 
tuted. It  was  argued  that  to  dispose  of  the  case 
the  true  construction  of  sect.  3  of  the  Act  of 


1831  had  to  be  ascertained,  and  the  counsel  on 
each  side  relied  with  equal  confidence,  though  not 
with  equal  success,  upon  its  provisions.  I  am  of 
opinion  that  the  view  of  the  meaning  of  the 
section  indicated  in  previous  decisions  is  the 
correct  one — namely,  that  the  statute  does  not 
apply  to  cases  of  nonpayment.  The  workman 
who  does  not  receive  all  that  he  has  earned  has 
the  right  to  enforce  payment  in  the  ordinary 
way,  and  is  not  intended  to  have  the  right  to 
prosecute  his  employer  for  breach  of  contract. 
Any  other  construction  would  lead  to  the  un- 
reasonable result  that  the  employers  of  the 
workmen  specified  in  the  Act  would  be  subject  to 
a  serious  and  vexatious  liability  not  imposed  on 
other  employers.  The  same  considerations  apply 
to  the  question  of  set-off.  There  would  seem  to 
be  no  reason  why  the  Legislature  should  impose 
on  one  class  of  employers  a  disability  to  which 
other  employers  are  not  exposed.  This  action 
was  brought  by  the  workmen  to  recover  the 
balance  alleged  to  be  due  to  them,  and  they 
applied  for  an  injunction  to  restrain  the  employers 
from  making  any  further  deduction.  The 
answer  of  the  defendants  was  that  they  had  a 
set-off  in  respect  of  the  wages  which  were  unpaid. 
This  would  seem  to  be  an  adequate  reason  for 
refusing  the  injunction.  But  it  was  argued  for 
the  workmen  that,  although  it  could  not  be 
disputed  that  there  was  a  set-off,  still  it  was  not 
avEulable  at  the  time  when  the  wages  became  due. 
The  duty  of  the  employers,  it  was  urged,  was  to 
hand  over  the  whole  amount  and  to  take  steps  to 
enforce  their  set-off  at  some  future  time.  In 
other  words,  that  the  statute  postponed  the 
employers'  right  to  pay  themselves  by  deducting 
the  amount  admitted  to  be  due  from  the  workman. 
I  am  unable  to  adopt  this  reasoning,  and  I  find 
nothing  in  the  Act  of  1831  or  the  later  statutes 
to  justify  this  contention.  I  agree  that  the 
appeal  must  be  allowed.  ^^^^^^  ^,^^^^ 

Solicitors  for  the  appellante.  Bell,  BrodrieJe,  and 
Cfray,  for  C  W.  Kenthole,  Aberdare. 

Solicitors  for  the  respondents.  Smith,  Bundell, 
and  Bods,  for  Walter  Morgan,  Bruce,  and 
NioholM,  Pontypridd. 


Friday,  April  22. 

(Before  Collins,  M.H.,  Bomeb  and 
Mathew,  L.  JJ.) 

Gibson  v.  Wobkald  and  Walkeb  Limitbd.  (a) 

APPEAL  UNDEB  THE  WOBEMBN's  COMPENSATION 
ACT  1897. 

Employer  and  workman — Compensation — Ateard 
by  arbitrator  appointed  by  County  Court  judge 
—  No  appeal  direct  to  Court  of  Appeal  — 
Workmen's  Comperuation  Act  1897  (60  £  Hi  Viet, 
c.  37),  sehed.  2,  clauses  (2),  (3),  (4). 

An  appeal  voill  not  lie  direct  to  the  Court  of  Appeal 
upon  the  award  of  an  arbitrator  appointed  by  a 
County  Court  judge  under  the  Worlcmen's  Com- 
pensation  Act  1897,  sched.  2,  clause  2. 

Appeal  from  the  award  of  an  arbitrator  under 

the  Workmen's  Compensation  Act  1897. 
The  applicant  filed  a  request  for  arbitration  for 

the  assecsment  of  compensation  under  the  Act. 
The  County  Court  judge  of  Dewsbnry,  under 

Ca>  Beported  by  J.  H.  Wiluams,  Eiqy  Ban1atar-«t-I«w. 
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clause  2  of  sched.  2  to  the  Act,  appointed  an  arbi- 
trator to  hear  and  determine  the  application  for 
compensation. 

The  arbitrator  made  his  award  in  favour  of 
the  applicant.  He  was  not  asked,  at  the  time 
when  he  made  his  award,  to  submit  any  question 
of  law  for  the  decision  of  the  County  Court  judge. 
An  application  was  made  to  him  afterwards  to 
state  a  case,  but  he  refused  to  do  so,  on  the  ground 
that  he  was  functut  ofieio,  and  had  no  power  to 
state  a  caee. 

The  employers  appealed  direct  to  the  Court  of 


Jpon  the  case  coming  on  for  hearins  a  pre- 
liminary objection  was  taken  on  behau  of  the 
applicant. 

By  the  Workmen's  Compensation  Act  1897  (60 
&  61  Vict  c.  37J,  83hed.  2  (Arbitration) : 

The  following  proviuont  shall  apply  for  tetUinf  any 
matter  which  nnd«r  this  Aot  is  to  be  settled  hj  arbitra- 
tion :  (2)  If  either  party  so  objeote,  or  there  ii  no  snoh 
oommitlee,  or  the  oommittee  so  refers  the  matter  or 
fails  to  settle  the  matter  witbia  three  months  from  the 
date  of  the  olaim,  the  matter  shall  be  settled  by  a  single 
arbitrator  agreed  on  by  the  parties,  or  in  the  absence  of 
agreement  by  the  County  Court  judge,  according  to  the 
prooednre  prescribed  by  rules  of  court,  or  if  in  England 
the  Lord  Chancellor  so  anthoriies,  according  to  the  like 
procednre  by  a  single  arbitrator  appointed  by  snoh 
County  Court  jadge.  (3)  Any  ubitrator  appointed  by  the 
County  Court  jadge  shall,  for  the  pnrt>oses  of  this  Aot, 
have  all  the  powers  of  a  County  Court  jndge.  .  .  . 
(4)  The  Arbitration  Act  1889  shall  not  apply  to  any  arbi* 
tration  under  this  Aot;  bat  an  arbitrator  may,  if  he 
thinks  fit,  submit  any  4neition  of  law  for  the  decdsion  of 
the  County  Court  jadge,  and  the  decision  ot  the  jadge 
on  any  question  of  law,  either  on  snoh  submission,  or  in 
any  case  where  he  himself  settles  the  matter  under  this 
Aot,  shall  be  floal,  unless  within  the  time  and  in  accord- 
ance with  the  conditions  prescribed  by  rules  of  the 
Supreme  Court  either  party  appeals  to  the  Court  of 
Appeal.    .    .    . 

J.  A.  Comptton  for  the  applicant. — There  is  no 
appeal  direct  to  the  Court  of  Appeal  from  an 
arbitrator  appointed  by  a  County  Court  jndge. 
The  only  right  of  appeal  is  given  by  clause  4  of 
sched.  2  to  the  Worxmen's  Compeosition  Aot 
1897.  It  was  held  in  Leech  v.  Life  and  Health 
Aituranee  A»soeiation  (84  L.  T.  Bep.  414 ;  (1901) 
1  K.  B.  707)  that  "  the  only  appeal  given  by  that 
clause  is  from  the  decision  of  the  County  Court 
jndge  on  a  question  of  law,  either  on  such  sub- 
mission— that  is,  the  submission  of  a  question  of 
law  by  an  arbitrator — or  in  any  case  where  he 
himself  settles  the  matter  under  the  Act — that  is, 
the  matter  to  be  settled  by  arbitration  under  the 
schedule."  Rule  30  of  the  Workmen's  Compensa- 
tion Act  Rules  1898  provides  that  the  submission 
by  an  arbitrator  of  a  point  of  law  for  the  decision 
of  the  County  Court  judge  is  to  be  in  the  form  of 
a  special  case. ' 

8eo(i  Fox,  K.C.  (ff.  W.  W.  WHberforee  with 
him)  for  the  emplovers. — This  appeal  raises  a 
question  of  law,  and  so  is  within  the  subject- 
matter  of  clause  4.  In  the  case  of  Leech  v.  Life 
and  Health  Asiuranee  Association  (ubC  sup.)  the 
decision  was  that  the  subject-matter  of  the  appeal 
was  outside  the  scope  of  that  clause.  By  clause  3 
of  sched.  2  the  arbitrator  has  all  the  powers  of  a 
County  Court  judge ;  therefore,  for  the  purposes 
of  the  Act,  he  is  in  the  same  position  as  a  County 
Court  jndge,  with  all  the  limitations  and  incidents 


attendant  upon  that  position.  One  of  those  inci- 
dents is  a  right  of  appeal  to  the  Court  of  Appeal 
on  a  question  of  law.  Clause  4  allows  the  arbi- 
trator if  he  thinks  fie  before  giving  his  decision 
to  state  a  case  for  the  opinion  of  the  County 
Court  judge.  That  is  his  option ;  there  is  no  way 
of  compelling  him  to  do  so.  If  there  is  no  appeal 
from  the  arbitrator  direct  to  this  court,  then  an 
arbitrator  is  placed  in  a  higher  position  than  a 
County  Court  judge,  because  there  can  be  no 
appeal  from  his  decision  unless  he  consents  to 
state  a  case.  This  may  be  a  costts  omitsxu,  and, 
if  so,  the  court  should  construe  the  Act  so  as  to 
supply  the  omission  and  carry  out  the  intention 
of  the  Legislature. 

Collins,  M.B.— -I  am  of  opinion  that  the  pre- 
liminary objection  to  the  hearing  of  this  appeal 
succeeds.  The  question  is  a  simple  one,  and 
turns  on  the  provisions  of  the  2ud  schedule  to 
the  Workmen's  Compensation  Act  1897.  Clause  4 
provides  the  only  way  in  which  a  decision  of  a 
tribunal  of  first  instance  can  be  reviewed  by  the 
Court  of  Appeal,  and  in  that  clause  there  is  a 
distinction  drawn  between  an  arbitration  before  a 
County  Court  jndge  and  one  that  is  held  before 
an  arbitrator.  The  only  way  in  which  the  deci- 
sion of  an  arbitrator  can  be  reviewed  is  that,  it 
he  thinks  fit,  he  may  submit  any  question  of  law 
for  the  decision  of  the  County  Court  judge,  and 
then  the  decision  of  the  County  Court  judge 
is  open  to  appeal  to  the  Court  of  Appeal.  In 
the  other  case,  where  the  County  Court  jndge 
deals  in  the  first  iastance  with  the  matter  an 
appeal  lies  from  his  decision  upon  a  question  of 
law  to  the  Court  of  Appeal.  It  is  said  that  when 
we  look  at  the  other  clauses  of  the  schedule  it 
appears  that  the  Legislature  must  have  intended 
to  give  an  appeal  from  the  decision  of  an  arbi- 
trator appointed  by  the  County  Court  jndge,  and 
it  is  pointed  out  in  particular  that  clause  3  gives 
to  such  an  arbitrator  all  the  powers  of  a  County 
Court  judge.  The  answer  to  that  contention  is 
that  the  right  of  appeal  is  a  matter  outside  the 
powers  of  the  County  Court  jndge,  and  conse- 
quently outside  the  powers  conferred  on  the 
arbitrator.  The  right  of  appeal  from  the  judge 
comes  aliunde,  and  the  right  to  review  the 
decision  of  an  arbitrator  must  also  arise  aliunde^ 
Clause  4  is  the  only  clause  giving  a  right  of 
appeal  to  this  court,  and  no  appeal  is  given  direct 
to  this  court  from  any  person  other  than  the 
County  Court  judge.  A  strong  appeal  was  made 
to  us  on  the  gi-ound  of  the  anomalies  that  would 
arise  from  holding  that  there  was  no  direct 
appeal  from  the  decision  of  an  arbitrator  ap- 
pointed by  a  County  Court  judge.  We  were 
in  effect  asked  to  take  upon  ourselves  the 
functions  of  the  Legislature  and  to  say  that 
this  case  was  a  casus  omiesus,  and  to  clothe  the 
arbitrator  with  all  the  obligations  and  limitations 
of  the  County  Court  judge.  It  mnst  be 
remembered  that  the  Act  was  necessarily  passed 
before  any  of  its  provisions  could  be  tried  by  the 
test  of  practice.  The  scheme  of  the  Act  was  that 
all  questions  under  it  should  be  settled  by 
arbitration,  the  arbitrators  being  either  a  par- 
ticular committee  or  an  arbitrator  agreed  on  by 
the  parties  or  an  arbitrator  appointed  by  the 
County  Court  judge,  or  the  County  Court  jndge 
himself.  The  general  scheme  of  the  Act  was  to 
have  matters  settled  by  arbitration,  and  prima, 
facie  the  decision  of  the  arbitrator  would  be  final. 
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and  not  snbject  to  appeal.  The  Legislature 
thoneht  that,  as  a  (general  rule,  these  disputes 
shoald  be  dealt  with  by  non-technical  process, 
and  that  there  shoald  be  no  appeal.  An  appeal 
was  ^ven  in  cases  before  the  County  Court  jadf;e, 
but  in  other  cases  the  Legislature  only  gave  an 
appeal  where  the  arbitrator  thought  fit  to  submit 
a  question  of  law  for  the  decision  of  the  County 
Court  judge,  perhaps  in  the  hope  that  the  judge's 
decision  would  be  taken  as  final,  and  that  an 
appeal  to  him  would  not  inrolve  the  same 
expense  as  an  appeal  to  this  court.  It  is  reason- 
able to  suppose  that  the  Legislature  deliberately 
intended  not  to  sanction  an  appeal  from  the  arbi- 
trator, except  where  he  thought  fit  to  submit  any 
question  of  law  for  the  decision  of  the  County 
Conrt  judge.  It  does  not  appear,  in  this  yiew  of 
the  matter,  that  the  present  is  a  casus  omissus. 
There  is  no  provision  enabling  an  appeal  to  be 
brought  from  an  arbitrator  other  than  a  County 
Conrt  judge  direct  to  this  court.  The  only 
method  of  reviewing  the  decision  of  an  arbitrator 
iaby  submission  of  a  point  of  law  to  the  County 
Cowt  judge,  and  consequently  no  appeal  lies 
direct  to  this  conrt,  and  the  preliminary  objection 
to  our  hearing  this  appeal  succeeds. 

Homes,  L.J. — I  am  of  the  same  opinion,  and 
need  only  say  that  I  do  not  think  the  Legislature 
has  provided  by  necessary  implication  that  for 
the  purposes  of  appeal  an  arbitrator  is  to  be 
clothed  with  the  same  powers  as  a  County  Court 
judge. 

IiIathew,  L.J. — I  agree  that  the  preliminary 

objection  succeeds,  and  that  this  appeal  must  be 

dismissed.  .         ,  ,.  , 

Appeal  dumtssed. 

Solicitors  for  the  applicant,  Walker  and  Bouie, 
for  F.  Vwyer,  Dewsbuiy. 

Solicitors  for  the  employers,  Telfer  Leviansky, 
and  Co.,  for  Clegg  and  Sons,  Shefiield. 


June  14  and  15. 

(Before  Collins,  M.B.,  Stiblino  and 
Mathew",  L.JJ.) 

Sbllab  v.  Chables  Bbiort  and  Co.        ' 
Limited  (No.  2).  (o) 

APPEAL  FB03I  THE  KINO'S  BENCH  DIVISION. 

Practice— Judgment  creditor — Charging  order — 
"  Stock  or  shares  "  of  judgment  debtor — Deben- 
tures—Extension of  time  for  appealing  to  Court 
of  Appeal  —  Jurisdiction  to  extend  time  — 
Judgments  Act  1838  (1  &  2  Vict.  c.  110),  s.  14 

A  charging  order  cannot  be  made  upon  debentures 
under  sect,  li  of  1  &  2  Viet.  o.  110,  which  pro- 
vides that  a  judgment  creditor  may  obtain  a 
charging  order  upon  "  any  slock  or  shares  of  or 
in  any  public  company "  belonging  to  the 
judgment  debtor. 

A  judge  at  chambers  cannot  make  an  order 
extending  tJis  tim^for  appealing  to  the  Court  of 
Appeal,  and  an  order  so  made  is  of  no  effect. 

Appeal   of  the  defendants  from  an  order  of 
Phillimore,  J.  made  at  chambers. 

On  the  28th  Nov.  1901  the  plaintiff  recovered 
jndcrment  against  the  defendants  for  a  sum  of 
2537Z.  in  this  action. 

'a)  Beported  by  J.  H.  Wiluams,  £aq.,  BarrUter-at-Law. 
Vol.  XCI.,  2338* 


On  the  2nd  Dec.  1901,  upon  the  application  ot 
the  defendants,  a  charging  order  nisi  was  made, 
which  was  as  follows : 

Upon  hearinir  the  loUoitor  for  the  plaintiff  and  upon 
reading  the  affidavit  of  William  3.  Hnnter,  whereby  it 
appears  that  tbe  plaintiff  recovered  a  jadjrmeat  agunst 
the  defesdanta  on  the  28th  Nov.  1901  for  the  inm  of 
2S372.,  that  the  defendants  are  still  indebted  to  the 
plaintiff  in  the  said  snm  so  recovered,  and  that  there  ii 
standing  in  the  name  of  Charles  H.  Bennett,  on  behalf 
of  the  defendants,  7000  fnlly-paid  shares  of  1 1,  each  in 
Brigfat's  Light  and  Power  Company  Limited,  and  that 
the  laid  Charles  H.  Bennett  also  holds  on  behalf  of  the 
defendants  six  5  per  cent,  debentures  of  lOOi.  each  of  the 
BnenosEleotrio  Tramways  Company  Limited,  and  a  snm 
of  62SI.  oash  :  It  is  ordered  that  nnleas  snfficient  cause  is 
shown  to  the  contrary  before  the  judge  in  ohambera 
.  .  .  the  defendants'  interest  in  the  said  shares,  and 
cash,  so  standing  and  held  as  aforesaid  shall,  and  that  in 
the  meantime  do,  stand  charged  with  the  payment  of  the 
above-mentioned  amoont  das  on  the  said  judgment. 

On  the  20th  Dec.  1901  Phillimore,  J.  at 
chambers  made  an  order  which,  after  reciting 
that  counsel  and  solicitors  on  behalf  of  the  parties- 
and  of  the  said  Charles  H.  Bennett  were  heard,, 
and  that  the  said  affidavit  of  William  J.  Hnnter 
was  read,  and  the  said  order  nisi,  and  the  state- 
ments  as  to  the  said  shares,  debentures,  and  cash- 
set  out  in  the  order  nisi,  proceeded  as  follows : 

It  is  ordered  that  the  defendants'  interest  in  the  said' 
shares  and  monrys  so  standing  as  aforesaid  stand 
charged  with  the  payment  of  the  above-mentioned 
amount  due  on  the  said  judgment. 

On  the  14th  July  1902  the  company  commenced 
an  action  against  Sellar  to  review  the  above 
charging  order  upon  the  ground  that  it  was 
erroneous  in  law  upon  its  face  so  far  as  it  pur- 
ported to  charge  the  debentures  and  the  cash. 

That  action  was  tried  before  Wright,  J.,  and 
was  dismissed  upon  the  ground  that  an  action  to 
review  could  not  be  maintained  after  the  Judi- 
cature Acts ;  and  an  appeal  from  that  judgment 
was  dismissed  by  the  Court  of  Appeal  (89  L.  T. 
Bep.  137,  431). 

On  the  18th  Nov.  1903  the  plaintiff  applied  to 
Phillimore,  J.  at  chambers  for  an  order  to  amead 
the  charging  order  by  including  therein  the 
debentures,  upon  the  graund  that  the  debentures. 
had  been  omitted  therefrom  through  a  clerical 
error.     The  learned  judge  ma,de  an  order   as 

follows : 

It  is  ordered  that  the  olerioal  error  in  the  charging 
order  absolute  herein  made  by  the  Hon.  Mr.  Justice 
Phillimore,  dated  the  20lh  day  of  December  1901,  b» 
rectified  by  adding  the  word  "  debentarei "  to  the  foot 
thereof,  and  that  the  defendants,  Charles  Bright  and 
Co.  Limited,  do  have  an  extension  of  time  for  appealing 
and  leave  to  appeal  from  the  original  order  of  the  20th 
day  of  December  1001,  such  extension  to  be  for  fourteen 
days  from  now.  Appeal  to  be  limited  to  the  corrected 
part  of  the  order,  and  security  for  coats  to  the  amount 
of  201.  to  be  given  to  the  satisfaction  of  a  master  before 
appeal  entered.  Leave  to  plaintiff  to  appeal  from  this 
order. 

The  JudgmenU  Act  1838  (1  i  2  Vict.  c.  110) 
provides : 

Sect.  14.  If  any  person  against  whom  any  jadgment 
shall  have  been  entrred  np  in  any  of  Her  Majesty's 
Superior  Courts  at  Westminster  shall  have  any  Govern- 
ment stock,  funds,  or  annnities,  or  any  stock  or  shares 
of  or  in  any  pnblio  company  in  England  (whether 
incorporated  or  not)  standing  in  his  name  in  his  own 
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right,  or  in  the  name  of  anj  person  in  tmit  for  him,  it 
shall  be  lawfnl  for  a  jadge  of  one  of  the  superior 
oonrta,  on  the  applies tion  of  any  jadgment  oteditor,  to 
order  that  each  stook,  fnads,  annuities,  or  shares,  or 
enoh  of  them  or  sooh  part  thereof  respectively  as  he 
sfaali  think  fit,  shall  stand  charged  with  the  payment 
of  the  amonut  for  wliioh  judgment  shall  have  been  so 
reoovered,  and  interest  thereon,  and  snoh  Order  shall 
entitle  the  judgment  creditor  to  all  snoh  remedies  as  he 
wonld  have  been  entitled  to  if  snch  charge  had  been 
made  in  his  favonr  by  the  judgment  debtor ;  provided 
that  no  proceedings  shall  be  taken  to  have  the  benefit 
of  such  charge  until  affer  the  expiration  of  six  calendar 
months  from  the  date  of  such  order. 

The  defendants  appealed  from  the  order  of  the 
20th  Dec.  1901,  as  amended  by  the  order  of  the 
18th  Nov.  1903,  BO  far  as  related  to  the  charge  on 
the  dehentnres. 

Alan  McKpherson  for  the  respondent. — There 
is  a  preliminary  objection  to  the  hearing  of  this 
appeal.  The  appeal  from  the  order  of  the  20  tb 
Dec.  1901  is  out  of  time,  and  the  learned  judge 
«t  chambers  had  no  power  to  extend  the  time  for 
-appealing.  The  time  for  appealing  to  the  Court 
of  Appeal  can  only  be  extended  by  the  Court  of 
Appeal.  Order  LYUI.,  r.  15,  provides  that  "  no 
appeal  from  any  interlocutory  order,  or  from  any 
'Order,  whether  final  or  interlocutory,  in  any 
matter  not  being  an  action,  shall,  except  by 
special  leave  of  the  Court  of  Appeal,  be  brought 
alter  the  expiration  of  fourteen  days,  and  no 
■other  appeal  shall,  except  by  such  leave,  be 
bronght  after  the  expiration  of  three  months." 
Order  LXIV.,  r.  7,  which  provides  that  "  a  coart 
or  judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  these  rules  .  .  .  for 
doing  any  act  or  taking  anjr  proceeding,  ux>on 
euch  terms  (if  any)  as  the  justice  of  the  case 
may  require,  and  any  snch  enlargement  may  be 
ordered  although  the  application  for  the  same 
is  not  made  until  after  the  expiration  of  the 
time  appointed  or  allowed,"  does  not  apply  to 
the  time  for  appealing  fixed  by  Order  LVIII., 
r.  15.  There  is  no  reason  whatever  why  the  time 
for  appealing  should  be  extended  in  this  case. 

C.  A.  Bennett  for  the  appellants. — The  order 
made  by  Fhillimore,  J.,  giving  an  extension  of 
time  for  appealing,  is  a  good  and  valid  order.  It 
is  an  order  made  by  a  judge,  and  stands  good 
unless  and  until  it  is  appealed  from.  If  this 
court  refuses  to  hear  the  appeal  upon  the  ground 
that  it  is  out  of  time,  this  court  will  be  overruling 
the  order  of  the  learned  judge  which  has  not  been 
brought  before  the  court  on  appeal.  The  learned 
judge  would  probably  not  have  ordered  the 
charging  order  to  be  amended  unless  at  the  same 
time  he  had  made  the  order  extending  the  time  for 
appealing.  The  whole  order,  therefore,  ought  to 
stand  good.  There  is  good  ground  for  extending 
the  time  for  appealing,  because  in  effect  the 
learned  judge  made  that  a  condition  of  allowing 
the  charging  order  to  be  amended,  and  I  ask  this 
court  to  extend  the  time  now. 

Alan  Maepherson  replied. 

Collins,  M.B. — I  think  that  in  the  circum- 
stances of  this  case  this  court  ought  now  to  grant 
an  extension  of  time  for  appealing  from  the 
original  charging  order  of  the  20th  Dec.  1901,  so 
far  as  it  has  been  amended  by  the  order  of  the 
learned  judge  of  th9  18th  Nov.  1903.  1  cannot 
assent  to  the  proposition  that  the  learned  judge 
could  impose  upon  the  Court  of  Appeal  the  obli- 


gation to  hear  an  appeal  which  was  out  of  time. 
I  think,  however,  that  in  the  peculiar  circum- 
stances of  this  case  we  ought  to  allow  the  appli- 
cation  for  extension  of  time  to  appeal  to  be  now 
made,  and  that  the  time  ought  to  be  extended. 

Stiblino  and  Mathbw,  L.JJ.  concurred. 

The  appeal  was  then  heard. 

C.  A.  Bennett  for  the  appellants.— There  was 
no  jurisdiction  to  make  this  charging  order  so  far 
as  it  purports  to  be  a  charging  order  upon  the 
debentures.  It  is  provided  by  Order  XLVI.,  r.  1, 
that  "  an  order  charging  stock  or  shares  may  be 
made  by  any  divisional  court  or  by  any  judge, 
and  the  proceedings  for  obtaining  such  order 
shall  be  such  as  are  directed,  and  the  effect  shall 
be  snoh  as  is  provided,  by  the  Acts  1  &  2  Yict. 
c.  110,  88.  14  and  15.  and  3  &  4  Vict.  c.  82.  s.  1." 
Sect.  14  of  1  &  2  Vict.  c.  110,  provides  that  a 
charging  order  may  be  made  upon  "  Government 
stock,  funds,  or  annuities,  or  any  stock  or  shares 
in  any  public  company,"  and  not  upon  any  other 
property  of  that  kind.  "  Debentures "  are  not 
"  stock  "  or  "  shares."  The  distinction  between 
debantures  and  stock  is  clear  and  well  defined : 

Companies  Act  1863  (26  &  27  Vict.  o.  118),  s.  23 : 
Palmer's  Company  Precedents,  vol.  3,  p.  S,  8th  edit. 

Debentures  are  not "  shares."  "  Shares  "  are  held 
by  members  of  a  company,  and  the  holders  of 
debentures  are  not  members  of  a  company.  A 
debenture  is  an  acknowledgment  of  a  debt  due 
from  a  company  coupled  with  a  charge  upon  the 
assete  of  tne  company.  A  debenture-holder  is 
not  a  shareholder  at  all,  and  takes  no  part  in  the 
control  or  management  of  the  company.  In  Be 
Bodman ;  Bodrnan  y.  Badtnan  (65  L.  T.  Bep.  522 ; 
(1891)  3  Gh.  135)  Ghitty,  J.  held  that  a  bequest 
of  all  the  testator's  "  shares  "  in  a  specified  oom- 
pany  did  not  pass  debenture  stock;  and  the 
learned  judge  pointed  oat  the  material  differences 
between  debenture  stock  and  ordinary  shares. 
"  Debentures,"  therefore,  are  not  "  shares,"  within 
the  meaning  of  sect.  14  of  the  Judgments  Act 
1838,  and  a  charging  order  cannot  be  made  upon 
them. 

Alan  Maepherson  for  the  respondent. — ^Tbe 
diarging  order  was  properly  made  upon  the 
debentures.  The  words  of  sect.  14,  "  stock  or 
shares,"  are  wide  enough  to  include  debentures, 
and  there  is  no  good  reason  why  they  should  not 
be  read  as  intending  to  include  and  including 
debentures.  The  object  of  the  statute 'was  to 
enable  a  judgment  creditor  to  get  satisfaction  of 
his  judgment  out  of  property  which  cannot  be 
taken  in  execution  in  the  ordinary  way,  and  it 
would  defeat  that  object  to  put  such  a  narrow 
construction  upon  the  words  of  sect.  14. 

C.  A.  Bennett  was  not  heard  in  reply. 
S^  Collins,  M.B. — I  think  that  it  has  been  made 
quite  clear  by  the  argument  that  this  charging 
order  was  wrongly  m^de,  and  it  cannot  affect  the 
debentures.  Therefore  the  order  of  Phillimore,  J., 
80  far  as  it  relates  to  the  debentures,  was  wrong 
and  must  be  set  aside. 

Stielinq,  L.J. — ^I  agree. 

Mathew.  L.J.-I  agree.         j^^^^^  ^^^^^ 

Solicitors   for   the    appellants,   Bennett    and 
Chance. 
Solicitor  for  the  respondent,  W,  J.  Hunter. 
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Wednetday,  June  22. 

(Before  Stibling  and  Mathbw,  L.JJ.) 

Abbajhahs  and   Go.  v.  Dunlop    Pmecuatic 

Ttbb  Gompany  and  othebs.  (a) 

APPEAL  FBOH  THE   KINO'S  BENCH  DIVISION. 

Praetiee — Action — Action  by  firm  in  firm  name— 
Ditdomxe  ofpartnert'  names — Affidavit — Crota- 
«eamination  on  affidavit — Issue  to  determine  wlio 
were  partners — Jurisdiction  to  direct  issue — 
Order  XLVIIIi..,  rr.  1,  2. 

When  an  action  is  brought  in  the  name  of  a  firm 
and  the  plaintiffs  have,  under  the  provisions  of 
Order  XLVIIIk.,  rr.  1  and  2,  stated  the  names 
of  the  persons  who  io«re  partners  in  the  firm  and 
■verified  the  statement  by  affidavit,  there  is  no 
jurisdiction  either  to  order,  a  cross-examination 
■upon  the  affidavit  or  to  direct  an  issue  te  try  the 
question  whether  those  persons  were  partners. 

Appbal    of    the    plaintiffs    from    an    order    of 
Brace,  J.  made  at  chambers. 

The  plaintiSs  brought  this  action,  by  writ  issued 
on  the  7th  March  1904  in  the  name  of  "  H.  Abra- 
hams and  Go.,"  to  recover  damages  from  the 
defendants  for  breach  of  an  agreement. 

On  the  8th  March  the  solicitor  for  the  defen- 
dants, Gomponents  Limited,  served  a  notice  on 
the  plaintiffs'  solicitor  requiring  him  to  "  declare 
in  writing  the  names  and  places  of  residence  of 
All  the  persons  constituting  the  firm  on  whose 
behalf  the  action  is  brought." 

On  the  11th  March  the  plaintiffs'  solicitor 
delivered  to  the  defendants'  solicitor  a  s  tatement 
in  writiog  that  "  the  said  firm  consists  of  William 
Smanuel  Abrahams,  trading  as  H.  Abrahams 
«nd  Go." 

On  the  15th  March,  npon  the  application  of  the 
-defendants,  the  master  made  an  order  that  "  the 
plaintiffs  do  furnish  on  oath  within  two  days  a 
statement  of  the  names  and  addresses  of  the  per- 
sons who  were  at  the  time  of  the  accruing  of  the 
-cause  of  action  co-partners  in  the  plaintiff  firm, 
and  the  names  and  places  of  residence  of  all  the 
persona  constituting  the  firm  on  whose  behalf 
the  action  is  brought." 

On  the  18th  March  Mrs.  Louisa  Abrahams 
«wore  an  affidavit  in  which  she   stated  that  the 

fartners  in  the  ]plaintiff  firm  were  W.  E.   Abra- 
ams,  temporarily    resident   in  Australia,  and 
faersdf. 

On  the  12th  April  the  master  made  an  order 
that  "Louisa  Abrahams  do  attend  personally 
before  [the  master]  to  be  cross-examined  on  her 
affidavit  sworn  herein  on  the  18th  day  of  March 
1904." 

The  plaintiffs  appealed  from  that  order,  and  the 
appeal  was  dismissed  by  Bruce,  J.  at  chambers. 

On  the  9th  May  Mrs.  Louisa  Abrahams  was 
-cross-examined  before  the  master,  who  came  to 
the  conclusion  that  she  was  not  a  partner  in  the 
plaintiff  firm. 

On  the  nth  May  the  master  made  an  order, 
upon  the  application  of  the  defendants,  that  "  the 
writ,  issue,  and  service  thereof  be  set  aside  on 
the  ground  of  irregularity  and  non-compliance 
with  the  rules  of  the  court,  in  that  (1)  the  real 
plaintiff  in  this  action  being  William  Emanuel 
Abrahams,  trading  as  H.  Abi-ahams  and  Go.,  he 
cannot  sue  in  the  name  under  which  he  is  trading  ; 
(2)  that  the  said  William  Emanuel  Abrahams  has 

(a)  Bapartad  by  J.  H.  Wnxuiu,  Esq.,  BwilsteT-»t-X,»w. 


not,  as  prescribad  by  the  rules  of  the  court,  stated 
his  place  of  residence,  he  being  abroad." 

The  plaintiffs  appealed  from  that  order,  and  on 
the  Kith  May  Bruce,  J.  made  an  order  as  follows : 
"  It  is  ordered  that  if  the  plaintiffs  pay  501.  into 
court  within  five  days  as  security  for  costs  of 
issue,  issue  directed  to  be  tried  before  a  judm 
alone.  If  that  sum  not  paid  in,  appeal  dismissed, 
the  issue  to  include  both  defendants.  Plaintiffs 
in  this  action  to  be  plaintiffs  in  (issue,  and  both 
defendants  to  be  defendants.  Question  as  to 
whether  Louisa  Abrahams  was  at  the  time  of  the 
accruing  of  the  cause  of  action  a  partner  in  the 
firm  of  H.  Abrahams  and  Go.  If  601.  paid  in 
proceedings  stayed  till  trial  of  issue." 

Order  XLYIIIa.  provides . 

Bole  1.  Anjr  two  or  more  persons  olaiminf  or  being 
liable  m  oo-partners,  and  carryincr  on  boaineai  within 
the  iarisdiation  may  sae  or  be  aaed  in  the  nnme  of  the 
respeative  flmu,  if  any,  of  wbioh  snch  persona  were 
oo-partnera  at  the  time  of  the  aoorning  of  the  oanae  of 
action ;  and  an;  part;  to  an  action  ma;  in  anoh  caae 
apply  b;  aummons  to  a  judge  for  a  atatement  of  the 
names  and  addresses  of  the  persons  who  were,  at  the 
time  of  the  accming  of  the  oanae  of  action,  co-partnera 
in  an;  anoh  firm,  to  be  famished  in  auch  manner,  and 
verified  on  oath  or  otherwise,  as  the  jadge  ma;  direot. 

Bole  2.  When  a  writ  ia  aned  ont  b;  partners  in  the 
name  of  their  firm,  the  plaintiffs  or  their  aolioitors  ahall, 
on  demand  in  writing  by  or  on  behalf  of  any  defendant, 
forthwith  deolare  in  writing  the  namea  and  plaoea  of 
reaidenoe  of  all  the  peraona  conatitnting  the  firm  on 
whoae  behalf  the  action  ia  brought.  And  if  the  plaintiffs 
or  their  aoUoitois  ahall  fail  to  comply  with  anoh 
demand,  all  proceedings  in  the  action  may,  npon  an 
application  for  that  parpoae,  he  atayed  upon  anoh  terma 
as  the  oonrt  or  a  jadge  may  direct.  And  when  the 
names  of  the  parties  are  ao  declared,  the  action  ahall 
proceed  in  the  »%me  manner  and  the  aame  oonaeqnenoea 
in  all  respects  shall  foUow  aa  if  they  had  been  named  aa 
the  plaintiffs  in  the  writ.  Bat  all  the  proceedings 
shall,  nevertheless,  ccntinae  in  the  name  of  the  firm. 

The  plaintiffs  appealed. 

Montague  Lush,  K.G.  and  Abinger  for  the  ap- 
pellants.—There  was  no  jurisdiotion  to  make 
either  the  order  made  by  the  master  or  the  order 
made  by  the  learned  judge  on  appeal.  The  pro- 
visions of  rules  1  and  2  of  Order  XLYIIlA.  are 
apparently  somewhat  contradictory,  but  perhaps 
the  explanation  is  that  rule  1  applies  to  both 
plaintiffs  and  defendants,  whereas  rule  2  applies 
only  to  plaintiffs.  When  a  defendant  has  acted 
under  rule  2  and  obtained  a  written  statement  of 
the  names  of  the  partners  in  the  plaintiff  firm,  he 
is  bound  by  that  statement  during  the  proceed- 
ings in  the  action.  He  can  plead  that  one  of  the 
plaintiffs  has  no  cause  of  action,  and  that  will  be 
one  of  the  questions  to  be  tried  at  the  trial  of  the 
action;  but  he  cannot  have  a  separate  preliminary 
trial  of  the  question  as  to  who  were  in  fact  the 
partners.  A  defendant  cannot  have  a  cross- 
examination  upon  an  affidavit  made  under  rule  1, 
for  that  would,  in  effect,  be  having  a  preliminary 
trial  of  the  question  as  to  who  were  the  partners, 
which  is  a  question  which  must  be  tried  along 
with  all  the  other  questions  in  the  action.  A 
separate  trial  of  that  one  question  would  only 
cause  delay  and  unnecessary  additional  expense. 
This  order  violates  the  provisions  of  rule  2, 
which  says  that,  when  the  names  have  been  iven, 
the  action  is  to  proceed  in  the  same  manner  as  if 
the  persons  whose  names  are  given  had  been 
named  as  the  pl^tiffs  in  the  writ. 
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Hugo  Young,  K.G.  and  ffehiUer  for  Components 
Limited. — There  was  jurisdiction  to  make  this 
order,  and,  in  the  circumstances,  it  was  rightly 
made.  The  information  f^iven  under  rule  1  or  2 
mnst  be  true,  and  it  may  be  verified  on  oath  "  or 
otherwise "  as  the  court  or  judge  may  direct. 
Therefore  there  was  jurisdiction  to  order  a  cross- 
examination  upon  the  affidavit,  and  to  direct  an 
issue  to  determine  whether  the  statement  made 
was  true  or  not.  Order  XXXVIII.,  r.  1,  gives  power 
to  the  judge  to  order  the  attendance  for  cross- 
examination  of  a  person  making  an  affidavit  upon  a 
snmmons.  From  the  cross-examination  in  this  case 
it  appeared  ih&t  there  was  only  one  partner  in 
the  plaintiff  firm,  and  therefore  the  action  could 
not  be  brought  at  all  in  a  firm  name,  and  the  writ 
was  rightly  set  aeide.  The  learned  judge  on 
appeal  could  properly  vary  that  order  by  directing 
an  issue  to  try  the  question  as  to  who  were 
partners  in  the  plaintiff  firm.  Persons  are 
frequently  cross-examined  on  their  affidavits  in 
chambers — for  instance,  upon  affidavits  made 
nnder  Order  XIV. 

A.  H.  Spohe*  and  C.  W.  LUley  for  the  Dnnlop 
Company. 

Lu$h,  K.C.  was  not  called  on  to  reply. 

STiRLiKa,  L.J. — With  the  greateet  respect  for 
the  decision  of  the  learned  jndge,  it  seems  to  me 
that  this  order  is  not  appropriate  to  the  circum- 
stances of  this  case.  It  appears  that  there  was 
litigation  between  H.  Abrahams  and  Co.  and  the 
two  companies  which  are  defendants  in  this 
action.  That  litigation  was  ended  iby  an  agree- 
ment of  compromise  made  between  the  parties. 
Now  this  action  is  being  brought  to  enforce  that 
agreement.  The  question  arises,  who  are  the 
firm  of  "  H.  Abrahams  and  Co.,"  the  action  being 
brought  by  the  plaintiffs  in  that  name.  Rules 
1  and  2  of  Order  XLVIIIa.  provide  how  that  is 
to  be  ascertained.  Bule  1  provides  that  "any 
two  or  more  persons  claiming  or  being  liable  as 
co-partners  and  carrying  onousiness  within  the 
jurisdiction  may  sue  or  be  sued  in  the  name  of 
the  respective  firms,  if  any,  of  which  such  persons 
were  co-partners  at  the  time  of  the  accruing  of 
the  cause  of  action ;  and  any  party  to  an  action 
may  in  any  such  case  apply  t>y  summons  to  a 
judge  for  a  statement  of  the  names  and  addresses 
of  the  persons  who  were,  at  the  time  of  the 
accruing  of  the  cause  of  action,  co-partners  in 
any  such  firm,  to  be  fuiTiished  in  such  manner, 
and  verified  on  oath  or  otherwise,  as  the  judge 
may  direct"  That  appears  upon  its  face  to  be  a 
rule  which  is  applicaUe  to  a  firm  whether  they 
are  plaintiffs  or  defendants.  Then  rule  2  pro- 
vides that  "  when  a  writ  is  sued  out  by  partners 
in  the  name  of  their  firm,  the  plaintiffs  or  their 
solicitors  shall  on  demand  in  writing  by  or  on 
behalf  of  any  defendant  forthwith  declare  in  writing 
the  names  and  places  of  residence  of  all  the 
persons  constituting  the  firm  on  whose  behalf  the 
action  is  brought.  And  if  the  plaintiffs  or  their 
solicitors  shall  fail  to  comply  with  such  demand, 
all  proceedings  in  the  action  may,  upon  an 
application  for  that  purpose,  be  stayed  upon  such 
terms  as  the  court  or  a  judge  may  direct.  And 
when  the  names  of  the  partners  are  so  declared 
the  action  shall  proceed  in  the  same  manner  and 
the  same  consequences  in  all  i-espects  shall  follow 
as  if  they  had  been  named  as  the  plaintiffs  in  the 
writ.    But  all  the  proceedings  shall,  nevertheless, 


continue  in  the  name  of  the  firm."    It  is,  perhaps, 
not  easy  to  reconcile  those  two  rules ;   but  rule  2 
is  applicable  only  in  the  case  of  partners  suing 
in  the  name  of  their  firm,  whereas  rule  1  applies 
to    defendants  as  well  as  to  plaintiffs.    In  the 
present  case  a  firm  are  suing  as  plaintiffs  in  the 
name  of  their  firm.    First,  the  procedare  nnder 
rule   2   was  followed,   and  the   solicitor  for  the 
plaintiffs  was  required  to    state  in  writing  the 
names  and  places  of  residence  of  all  the  person» 
constituting  the  firm  on  whose  behalf  the  action 
is  brought.    The  plaintiffs'  solicitor  replied  that 
the  firm  consisted  of  one  member  only,  W.  E. 
Abrahams.    Thereupon  another  step  was  takeo,. 
and  an  application  was  made  on  behalf    of  th» 
defendants  to  a  master  for  a  statement  of  th» 
names  and  addresses  of  the  persons  who  were  at 
the  time  of  the  accruing  of  the  cause  of  action 
co-partners  in  the  plaintiff  firm,  to  be  verified  by 
affidavit,  under  rule  I.    Thereupon  Mrs.   Louisa 
Abrahams,    in    obedience    to    the  order    of  th» 
master,  swore  that  two  persons  were  partners  at 
the  time  of  the  accruing  of  the  cause  of  action — 
viz.,  W.    E.    Abrahams  and    herself.    Then  aS' 
application  was  made  on  behalf  of  the  defendants 
to  the  master  to  set  aside  the  writ  and  all  pro- 
ceedings as  irregular.    If  that  had  been  done  in 
the  first  instance  it  would,  I  think,   have  been 
regular  and  proper  procedure.    But  on  the  hearing 
of  such  an  application  it  would,   I  think,  have 
been  competent  for  the  plaintiffs  to  say  that  their 
solicitor    had    made    a  mistake    and   that    the 
plaintiff  firm    really  consisted  of  two   or  more 
persona,  and  the  court  could  have  then  allowed 
the  action  to  proceed.    In  substance  that  is  what 
happened;    the  original  mistake  made    by  thft 
solicitor  was  set  right  by  the  subsequent   affi- 
davit   made  by  Mrs.   Louisa  Abrahams.    Mrs. 
Abrahams  was  cross-examined  before  the  master 
upon  that  affidavit,  and  the  master  came  to  the 
conclusion  that  she  was  not  a  partner  in  the 
plaintiff  firm,  and  ordered  the  writ  to  be    set 
aside.     The  plaintiffs  appealed,  and  Bruce,  J. 
made  an  order  that,  if  the  plaintiffs  paid  502.  into 
court  as  security  for  costs,  an  issue  should  be 
tried,  and  that,  if  that  sum  was  not  paid  in,  the 
appeal  should  be  dismissed ;  and  that  the  questioq 
in  the  issue  should  be  whether  Louisa  Abrahams 
was  at  the  time  of  the  accruing  of  the  cause  of 
action  a  partner  in  the  firm  of  "  H.  Abrahams  and 
Co."    This  is  an  appeal  from  that  order.    The 
question  is  whether  the  learned  jadp^  had  juris- 
diction to  direct  that  issue.    It  seems  to  me  that 
that  order  was  not  a  ritrht  order.    In  a  case 
within  rule  2  of  Order  XLVIIIa.,  when   it   is 
ascertained  who  are  the  partners  in  the  plaintiff 
firm,  and  it  must  be  taken  to  be  so  ascertained 
when  the  statement  has  been  made  in  accordance 
'With  the  rule,  "  the  action  shall  proceed  in  the 
same  manner,  and  the  same  consequences  in  all 
respects  shall  follow  as  if  they  had  been  named 
as  the  plaintiffs  in  the  writ ;  but  all  the  proceed- 
ings shall  nevertheless  continue  in  the  name  of 
the  firm."      Therefore  this  action  would  proceed 
as  an  action   by   two  plaintiffs  against  the  two 
defendant  companies.    When  the  statement  of 
claim  is  delivered  it  must  be  read  as  alleging  that 
the  plaintiffs  are  suing  upon  an  agreement  made 
between  H.  Abrahams  and  Co.,  as  thus  identified, 
and  the  defendants,  and  that  the  persons  consti- 
tuting the  firm  were  the  two  persons  named  in 
the  affidavit  as  being  the  partners.    That  would 
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be  a  necessarj  part  of  the  cause  of  action  which 
the  plaintiffs  would  have  to  establish.  If  the 
plaintiffs  failed  in  establishing  that,  the  action 
woald  fail.  I  see  no  g^roond  for  severing  that 
issue  from  the  rest  of  the  action,  and  directing 
on  issue  upon  the  one  point  only,  to  be  tried 
before  the  rest  of  the  action.  The  whole  case 
ought  to  be  tried  together.  It  is,  in  my  opinion, 
an  entire  misconception  to  say  that  there  should 
be  a  separate  issue  to  determine  who  were  the 
partners ;  that  is  merely  a  part  of  the  matter 
which  has  to  be  tried  between  the  parties  at  the 
trial  of  the  action.  The  only  result  would  be  the 
kicurring  of  additional  costs.  If  the  order  of 
the  master  stood,  the  plaintiffs  might  at  once,  as 
it  seems  to  me.  issue  a  fresh  writ,  naming  as  the 
plaintiffs  W.  E.  Abrahams  and  L.  Abrahams, 
"  trading  as  H.  Abrahams  and  Co.,"  and  then  the 
defendants  wonld  be  in  precisely  the  same  posi- 
tion as  they  are  in  at  present.  I  think,  there- 
fore, that  the  orders  of  the  master  and  of  the 
jadge  were  misconceived,  and  ought  to  be  set 
aside.    This  appeal  must,  therefore,  be  allowed. 

Mathkw,  L.J. —  I  am  of  the  same  opinion. 
Rule  2  of  Order  XLYIIIa.  is.  an  old  rule,  taken 
from  the  Common  Law  Procedure  Act  1852, 
which  was  made  in  order  to  enable  a  defendant 
to  obtain  disclosure  of  the  names  of  persons  who 
are  sning  in  a  firm  name.  There  is  no  means  of 
cross-examination  provided  npon  that ;  the  defen- 
dant is  bound  to  accept  the  statement  which  is 
made  under  the  rule.  That  rule  was  thought  to 
be  insufficient  by  itself,  and  rule  1  was  framed  in 
order  to  supply  the  deficiency.  Uiider  this  rule 
the  defendant  is  entitled  to  ask  for  an  affidavit  as 
to  the  names  of  the  partners.  It  has  been  argued 
that,  under  rule  1,  as  the  judge  has  jurisdiction 
to  order  the  statement  as  to  the  names  of  the 
partners  to  be  "  veiified  on  oath  or  otherwise," 
that  enables  the  defendant  to  have  a  cross- 
examination,  as  was  done  in  this  case.  But  there 
ia  no  indication  of  any  intention  to  allow  a  pre- 
liminary issne,  by  cross-examination  or  otherwise, 
to  try  the  question  as  to  who  were  in  fact  the 
^rtners.  It  has  been  contended  that  Order 
JCXXVIII.,  r.  1,  enables  that  tn  be  done.  That 
rule  provides  that,  "  upon  any  motion,  petition,  or 
anmmons  evidence  may  be  given  by  affidavit,  bat 
the  court  or  a  judge  may,  on  the  application  of 
either  party,  order  the  attendance  for  cross- 
examination  of  the  person  making  any  such  affi- 
davit." But  that  applies  only  when  the  court  or 
judge  has  jurisdiction  to  decide  the  question  of 
fact  in  dispute,  and  it  does  not  provide  for  pre- 
liminary investigations  into  questions  of  fact 
which  will  arise  in  the  action.  I  am  not  aware 
that  it  has  ever  before  been  suggested  that  there 
can  be  a  cross-examination  upon  an  affidavit  made 
upon  an  application  under  Order  XIY.  This 
question  is  an  issue  in  the  action,  and  the 
master  has  no  right  to  try  an  issne  in  the  action. 
The  orders  of  the  master  and  of  the  judge  were 
wrong,  and  this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  appellants,  J.  W.  Browne. 

Solicitors  for  the  Dunlop  Company,  John  B. 
and  F.  Purchase. 

Solicitor  for  Components  Limited,  Alan  F. 
Harvey, 


June  17  and  July  8. 

(Before  Collins,  M.B.,  Stiblino  and 

Mathbw,  L.J  J.) 

Hacknet  Oobpoeation  v.  Lek  Consbetanct 

BOABD.  (a) 

APPEAL  FBOK  THE  EINO'S  BENCH  DIVISION. 

Metropolis  —  New  street  —  Paving  expenses — 
"Owner"  of  land — Land  abutting  on  street — 
Bank  of  public  navignhle  river — iletropolis 
Management  Act  1855  (18  &  19  Vict.  e.  120). 
ss.  105.  250 — Metropolis  Management  Act  1862 
(25  £  26  Vict.  e.  122),  s,  77. 

The  defendants,  a  statutory  corporation  created 
for  the  purpose  of  maintaining  and  managing  the 
navigation  of  the  river  Lee  as  a  public  tiavigable 
river,  were  the  owners  of  a  strip  of  land  which 
had  been  acquired  by  their  predecessors  under 
statutory  powers  for  the  purpose  of  making 
a  retaining  banh  Jor  the  river.  The  bank 
had  been  m.ade  and  was  26ft.  ivide  at  the  base 
and  6ft.  wide  at  the  top.  It  was  used  solely 
as  a  retaining  bank,  and  there  were  no  buildings 
upon  it. 

This  bank  abutted  on  a  new  street,  which  was 
paved  by  the  plaintiffs  under  sect,  105  of  the 
Metropolis  Management  Act  1855. 

Meld  {reversing  the  judgment  of  Wright,  J.),  that 
the  defendants  were  the  "owners"  of  the  bank, 
within  the  meaning  of  sect.  250  of  the  Metropolis 
Management  Act  1855,  and  were  therefore  liable 
to  contribute  to  the  expenses  of  paving  the 
new  street,  under  sect.  77  of  the  Metropolis 
Management  Act  1862. 

Appeal  of  the  plaintiffs  from  the  j  udgment  of 
Wright,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  plaintiffs  brought  this  action  to  recover 
from  the  defendants  the  sum  of  3002.  as  their 
proportion  of  the  expenses  of  paving  and  making 
up  a  new  street  in  the  borough  of  Hackney. 

That  sum  of  3002.  was  apportioned  on  the 
defendants,  who  were  the  conservators  of  the 
river  Lee,  as  the  "  owners  "  of  a  strip  of  land 
bouading  or  abutting  on  the  new  street  and 
forming  part  ot  the  Hackney  Cut  Navigation  of 
the  river  Lee. 

The  new  street  was  built  upon  only  on  the  side 
further  from  the  river  Lee.  The  strip  of  land 
in  qnestion,  which  bounded  and  abutted  on  the 
new  street  on  the  side  opposite  to  that  on  which 
the  buildings  were,  was  a  retaining  bank  for  the 
purpose  of  strengthening  the  bank  of  the  Hackney 
Out. 

The  Hackney  Cut  was  made  under  the  powers 
conferred  upon  the  predecessors  of  the  defendants 
by  the  statute  7  Geo.  3,  c.  51,  which  made  the  Cut 
part  of  a  public  navigable  river. 

The  strip  of  land  was  purchased  in  1849  for  the 
purpose  of  strengthening  the  Hackney  Cut,  and 
was  used  for  that  and  no  other  purpose.  It  was 
a  high  bank  about  26rt.  wide  at  the  base  and  5ft. 
wide  at  the  top.  No  buildings  were  erected  upon 
it. 

The  defendants  had  statutory  powers  to 
construct  all  such  new  locks,  docks,  wharves, 
towing  paths,  and  other  works  as  in  their  dis- 
cretion they  might  think  proper ;  and  also  to  sell, 
convey,  or  otherwise  dispose  of  any  lands  for  the 
time  being  vested  in  them  which  in  their  judgment 


(aj  Beponed  bj  3.  H.  Williams,  Esq.,  BarrUtar-at-Iiaw. 

Digitized  by' 


Google 


14-Vol.  XCI.] 


THE  LAW  TIMES. 


[Sept.  3,  19»1. 


Gt.  or  App.]  Hacenbt  Ookposation  v.  Lbb  Gonsbrtakct  Board. 


[Ct.  of  App. 


were  not  required  for  any  of  the  purposes  of  the 
navigation. 

The  defendants  contended  that  thej  were  not 
"  owners  "  of  the  strip  of  land  in  question,  within 
the  meaning  of  sect.  250  of  the  Metropolis 
Management  Act  1855,  and  were  not  therefore 
liahle  to  pay  any  part  of  the  expenses  of  paving 
the  new  street. 

The  following  statutes  relating  to  the  navigation 
of  the  river  Lee  were  referred  to  as  being  mateyial 
upon  the  question  whether  the  defendants  ^ere 
the  "owners"  as  aforesaid:  13  Eliz.  c.  18;  12 
Geo.  2,  c.  32;  7  Geo.  3,  c.  51;  19  Geo.  3,c.  68; 
13  &  14  Vict.  c.  cix. ;  31  &  32  Vict,  c  cliv. ; 
63  &  64  Vict.  c.  cxvii. 

The  Metropolis  Management  Act  1855  (18  k  19 
Vict.  0. 120)  provides : 

Sect.  105.  In  oase  the  owners  of  the  honsea  forming  the 
greater  part  of  any  new  street  laid  oat  or  made,  or  here- 
after to  be  laid  oat  or  made,  which  ii  not  paved  to  the 
■atiafaotion  of  the  veatry  or  diBtrict  board  of  the  pariah 
or  diatrict  in  which  saoh  atreet  is  aitoate,  be  deairoas  of 
having  the  aame  paved,  aa  hereinafter  mentioned,  or  if 
each  veatry  or  board  deem  it  neoeaaaiy  or  expedient  that 
the  same  ahoald  be  ao  paved,  then  and  in  either  of  aaoh 
eaaea  aaoh  veatry  or  board  shall  well  and  anfSoiently 
pave  the  aame,  either  thronghoat  the  whole  breadth  of 
the  citmBga-way  acd  footpatha  thereof,  or  any  part  of 
aaoh  breadth,  and  from  time  to  time  keep  aoch  pave- 
ment in  good  and  aaffioient  repair ;  and  the  ownera  of 
the  hoaaea  forming  anch  atreet  ahall,  on  demand,  pay  to 
anch  veatry  or  board  the  amonnt  of  the  eatimated 
ezpenaea  of  providing  and  laying  auoh  pavement  (aaoh 
amoant  to  be  determined  by  the  aorveyor,  for  the  time 
being,  of  the  veatry  or  board) ;  and  in  oaae  anoh  esti- 
mated ezpenaea  ezoeed  the  aotnal  ezpenaea  of  anch 
paving,  then  the  difference  between  anoh  estimated 
ezpenaea  and  snah  actual  expenses  ahall  be  repaid  by  the 
aaid  veatry  or  board  to  the  ownera  of  hoaaea  by  whom 
the  aaid  anm  of  money  haa  been  paid  ;  and  in  oaae  the 
said  eatimated  ezpenaea  be  leaa  than  the  actaal  ezpenaea 
of  BOoh  paving,  then  the  ownera  of  the  aaid  hoaaea  ahall, 
on  demand,  pay  to  the  aaid  veatry  or  board  each  farther 
snm  of  money  as,  together  with  the  aam  already  paid, 
amonnta  to  aaoh  actnal  ezpenaea. 

Sect.  250.  In  the  oonatrnction  of  this  Act  .  .  .  the 
word  "  owner  "  ahall,  ezoept  for  the  pnrpoie  of  the  provi- 
sion of  thia  Act  requiring  notice  to  be  aerved  on  ownera  or 
repated  ownera  of  land,  before  application  to  one  of  Her 
Majeaty 'a  Principal  Secretariea  of  State  for  hia  oonaant  to 
the  ezerciae  of  powera  of  taking  land,  or  any  right  or 
eaaement  in  or  over  land,  oompalaorily,  mean  the  person 
for  the  time  being  receiving  the  raok  rent  of  the  Umda  or 
premiaea,  in  oonnaotion  with  which  the  aaid  word  ia 
need,  whether  on  his  own  aoooant  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  the  aame 
if  snch  lands  or  premises  were  let  at  a  raok  rent. 

The  Metropolis  Management  Acta  (Amendment) 
Act  1862  (25  &  26  Vict  c.  102 : 

Sect.  77.  Where  any  veatry  or  diatrict  board  ahall, 
under  the  powers  given  by  the  one  hundred  and  fifth 
section  of  the  firatly-reoited  Act,  have  paved  or  be  about 
to  pave  any  new  atreet,  the  ownera  of  the  land  bounding 
or  abutting  on  anch  atreet  ahall  be  liable  to  oontribate  to 
tiie  ezpenaea  or  eatimated  ezpenaea  of  paring  the  aame, 
as  well  as  the  ownera  of  houses  therein,  provided  that  it 
abail  be  lawful  for  the  vestry  or  district  board  to  charge 
the  ownera  of  land  in  a  leaa  proportiou  than  the  ownera 
of  honse  property,  ahoald  they  deem  it  just  and 
expedient  ao  to  do ;  and  any  auoh  costs  or  ezpenaea, 
including  the  cost  of  paving  at  the  points  of  intersec- 
tion of  atreeta,  and  all  other  incidental  coata  and 
ohargea,  aball  be  apportioned  by  the  veatry  or  board, 
and  iliall  be  recoverable  either  before  the  work  shall  be 


commenced  or  during  its  progreas,  or  after  its  comple- 
tion ;  and  it  ahall  be  lawful  for  the  veatry  or  diatrict^ 
board  at  their  discretion  to  accept  payment  of  the 
amoant  apportioned  or  charged  ia  respect  of  each  houae 
or  premiaea  by  iaatalmeuta  spread  over  a  period  nofe 
exceeding  twenty  years,  and  any  anch  amoant  ahall  be 
recoverable  from  the  preaeat  or  any  future  owner  of  the 
premises  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option  of 
the  veatry  or  board. 

The  action  was  tried  before  Wright,  J.  without^ 
a  jury,  and  the  learned  judge  held  that  the  defen- 
dants were  not  "  owners  "  of  the  land  within  the 
meaning  of  sect.  250,  and  gave  j  adgment  in  favour 
of  the  defendants. 

The  plaintiffs  appealed. 

T.  Beven  {Macmorran,  K.O.  with  him)  for  th» 
appellants. — The  learned  judge  was  wrong  in 
holding  that  the  defendants  were  not  "  owners  " 
of  this  land  within  the  meaning  of  sect.  250  of  the 
Metropolis  Management  Act  1855.  Under  their 
statutory  powers  there  is  nothing  to  prevent  the 
defendants  from  building  upon  this  land  or  lettinti; 
it,  and  they  may  sell  it  if  at  any  time  they  think 
that  it  is  not  required  for  their  purposes.  They  can 
build  docks,  wharves,  or  quays  upon  the  land,  and 
thus  derive  a  revenue  from  it.  The  cases  of  i^or6e* 
V.  Lee  Conservancy  Board  (4  Ez.  Div.  116)  and 
Thames  Conservators  v.  Port  Sanitary  Authority 
of  Port  of  London  (69  L.  T.  Rep.  803  ;  (1894> 
1  Q.  B.  647)  are  not  in  point  upon  the  question  in 
this  case.  In  Great  Eastern  Railway  Company  v. 
Hackney  District  Board  of  Works  (49  L.  T.  Rep. 
509 ;  8  App.  Gas.  687)  there  was  a  finding  of  fact 
that  the  railway  company  were  not  owners  of  the 
carriage-way  and  footpaths  of  the  bridge  at  aU, 
and  that  distinguishes  that  case  from  the  present 
case.  Thia  land  was  not  "placed  extra  com- 
mereium"  within  the  rule  laid  down  by  Lord 
Watson  in  that  case.  There  are  also  other  cases 
which  show  that  this  land  cannot  be  said  to  be 
extra  eommereium,  so  that  the  defendants  are  not 
"  owners  "  thereof  : 

8t.  Cfilei  Caniberxeell  v.  London  Cemetery  Company, 
70  L.  T.  Bep.  734 ;  (1894)  1  Q.  B.  699  ; 

London  County   Council  v.   Wandawortk  Borough- 
Council,  88  L.  T.  Eep.  783  j  (1903)  1  K.  B.  797. 

Thia  laind  was  not  struck  with  sterility  and 
incapable  of  yielding  a  rack  rent : 

Lambeth   Overseers    v.   Xronclon    County    Council^ 

76  L.  T.  Eep.  795  j  (1897)  A.  C.  625  ; 
Mersey  Docks  Trustees  v.  Cameron,  12  L.   T.  Rep. 

643  ;  11  H.  L.  Caa.  443  ; 
Mersey  Docks  Trustees  v.  Qibbs,  14  h.  T.  Bep.  677  ; 

L.  Bep.  1  H.  L.  93 ;  11  H.  L.  Ca«.  686  ; 
Ltith  Harbour  Commissioners  v.  Inspector  of  Poor, 

L.  Bep.lH.  L.  So.  17: 
Clyde  Navigation]  Trustees  Y.  ildainson,  4   Maaq. 

931; 
Oreig  v.  University  of  Edinburgh,  L.  Bep.  1  H.  L. 

So.  348 ; 
Rex  V.  Nicholson,  12  East,  330,  346. 

Horace  Avory,  E.G.  and  E.  Morten  for 
the  respondents. — The  defendants  are  not  th» 
"  owners "  of  this  land  within  the  meaning  of 
sect.  250.  The  land  which  belongs  to  them  is  all 
part  of  the  bank  of  the  river  and  is  used  for  no 
other  purposes;  they  are  trustees  for  public 
purposes,  and  the  river  is  a  public  navigablo 
river ;  they  are  compelled  to  maintain  the  navi- 
gation, and  they  take  tolls  for  that  purpose,  and 
for  that  purpose  only;  they  cannot  make  any 
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profit  oat  of  the  naTigation ;  they  are  therefore 

not  "  owners  " : 

Forbei  r.  Lte  Conservancy  Board  (vbi  »i;p.)  j 
Thame*  Cotuervatom  y.  Port  Sanitary  Authority  of 
Port  of  London  (ubiiup.). 

None  of  the  cases  which  have  been  cited  with 
respect  to  the  liability  to  be  asBessed  to  the  poor 
rate  are  in  point  npon  this  question.  Persons 
may  be  the  owners  of  land  so  as  to  be  liable  to  be 
assessed  to  the  poor  rate  and  yet  not  be  "  owners  " 
within  the  meaning  of  the  Metropolis  Management 
Acts,  so  as  to  be  liable  to  pay  part  of  the  expenses 
of  paving  a  new  street.'  The  intention  of  those 
Acts  is  to  throw  all  the  expense  upon  the  adjoin- 
ing owners  who  benefit  by  the  work ;  the  defen- 
dants derive  no  benefit  at  all  in  respect  of  this 
land.  This  land  is  not  capable  of  being  let  at  a 
rack  rent,  and  therefore  the  defendants  are  not 
"  owners  "  within  the  defimtion  in  sect.  250  of  the 
Act  of  1855 : 

Lainbeth  Orerseers  v.  London  County  Council  (ubi 
sup.). 

The  position  of  the  defendants  is  precisely  the 
same  as  that  of  the  London  Gonnty  Conncil  in 
respect  of  the  park  and  of  the  railway  company  in 
respect  of  the  parapets  of  a  bridge : 

London  County  Council  v.    Wandsworth  Borough 

Conncil  (ubi  (up.)  ; 
Oreat     Eattem    Railway    Company   v.   Hackney 
Dittrict  Board  of  Warlce  (ttbi  tup.). 

This  bank  is  part  of  the  public  navigable  river, 
and  it  must  always  be  maintained  as  a  bank  of 
the  river.  It  is  impossible  for  this  land  to  be  used 
for  building  purposes,  or  for  the  purpose  of  a 
dock  or  wharf,  for  that  would  destroy  the  bank 
and  defeat  the  veiy  purpose  for  which  it  was 
constructed. 

Beven  in  reply. — This  bank  might  have  a  toll- 
house erected  upon  it  for  the  collection  of  tolls 
and  dues.  The  cut  is  an  artificial  waterway  made 
for  the  purpose  otf  profit.  Cur.adv.vuU. 

July  8. —  The  following  judgments  were 
read: — 

Collins,  M.R. — The  question  in  this  appeal  is 
whether  the  respondents,  the  Lee  CJonservancy 
Board,  are  liable  to  pay  paving  rates  as  owners  of  a 
piece  of  landrunning  along  the  side  of  the  Hackney 
Cut,  which  forms  a  part  of  the  Lee  Navigation. 
The  land  in  question  bounds  and  abuts  upon  a  new 
street  recently  paved  by  the  appellants,  and  the 
action  is  brought  to  recover  from  the  respondents 
the  duly  assessed  amount  of  their  contribution  to 
these  expenses.  The  liability,  if  any,  of  the 
respondents  arises  under  the  joint  operation  of 
25  i  26  Vict  c  102,  s.  77,  and  18  &  19  Vict 
c.  120,  s.  250.  By  the  former,  "  where  any  vestry 
or  district  board  shall,  under  the  powers  given  by 
sect  105  of  the  firstly  recited  Act "  (18  &  19  Vict. 
c- 120),  "  have  paved,  or  be  about  to  pave,  any  new 
street^  the  owners  of  the  land  bounding  and 
abntting  on  such  street  shall  be  liable  to  contri- 
bute to  the  expenses  or  estimated  expenses  of 
paving  the  same";  and  by  the  latter  (that  is, 
sect  250  of  18  &  19  Vict  c.  120),  the  word 
"  owner "  shall  mean  "  the  person  for  the  time 
being  receiving  the  rack  rent  of  the  lands  or  pre- 
mises in  connection  with  whic^  the  said  word  is 
used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were 


let  at  a  rack  rent"  Wright,  J.  has  held  that  the 
respondents  are  not  "  owners  "  within  the  mean- 
ing of  the  above  section,  inasmuch  as  they  hold 
the  land  "  as  trustees  for  public  purposes  incon- 
sistent with  the  land  being  rack  rented  as  between 
landlord  and  tenant."  The  question  is  whether 
the  conditions  under  which  the  respondents  hold 
the  land  in  question  are  such  as  to  support  the 
learned  judge's  conclusion.  Mr.  Beven,  in  his 
able  argument  for  the  appellants,  referred  to  the 
poor-rate  cases,  and  particularly  to  the  leading- 
case  of  Mersey  Dock  Trustees  v.  Cameron  (1 2  L.  T, 
Bep.  743 :  11  H.  L.  Gas.  413).  It  is  said  that 
those  authorities  have  only  an  indirect  bearing 
upon  the  point  in  question.  If,  indeed,  it  couldt. 
be  shown  that  the  land  was,  to  use  Lord  Watson's 
phrase,  extra  commercium,  so  as  not  to  be  subject 
to  the  poor  rate,  it  would  equally  excuse  its  owners 
from  contribution  to  paving  expenses.  In  such 
case  he  could  not  be  deemed  to  bo  an  owner  of 
land  within  the  definition  of  sect.  250  (see  'the 
cases  cited  infra).  But  it  was  contended  for  tha 
respondents  that  it  would  not  follow  that,  though 
the  conditions  of  its  occupation  were  such  as  to 
ground  liability  to  the  poor  rate,  its  owner  would 
be  liable  to  the  paving  rate;  for,  though  the 
subject  of  beneficial  occupation,  it  might  not  b» 
capable  of  being  let  at  a  rack  rent,  which,  as  they 
contended,  is  the  test  of  liability  to  the  paving 
rate.  Mr.  Beven  satisfied  me  that  the  occupation 
of  the  trustees  of  the  land  in  question  is  bene- 
ficial within  the  meaning  of  the  poor '  rate 
authorities,  and  that  the  land  is,  therafore,  nob 
extra  commercium.  But,  assuming  the  respon- 
dent's contention  on  this  point  to  be  well  f  ounded, 
it  still  has  to  be  decided  whether  the  land  in 
question  must  be  deemed  incapable  of  bein^ 
let  at  a  rack  rent.  The  fact  that  it  is  not  actually 
let  at  a  rack  rent  is  immaterial  if  in  given  circum- 
stances it  might  be  let  at  a  rack  rent :  Wright  t. 
IngU  (54  L.  T.  Rep.  511 :  16  Q.  B.  Div.  379).  The- 
incapacity,  to  secure  the  owners,  must  be  not 
temporary,  but  perpetual  (see  per  Smith,  L.J.,  in. 
delivering  the  judgment  of  the  Gourt  of  Appeal  in 
Hornsey  District  Council  v.  Smith  (76  L.  T.  Bep. 
431 ;  (1897)  1  Ch,  843,  862) :  "  These  two  cases  " 
— that  is,  Plumstead  Board  of  WorJcs  v.  British 
Land  Company  (32  L.  T.  Bep.  94;  L.  B.,  lOQ.B. 
203)  and  Oreat  E<utem  Bailway  Company  v. 
Hackney  Board  of  Works  (49  L.  T.  Bep.  509; 
8  App.  Gas.  687) — "  in  our  judgment  show  that,  if 
land  be  by  statute  for  ever  incapable  of  yielding 
a  rack  rent,  the  owner  thereof  is  not  'owner' 
within  the  meaning  of  the  Acts."  The  passage  in 
Lord  Watson's  judgment  in  Oreat  Eastern  Railway 
Company  v.  Hackney  Board  of  Works  {sup.)  on 
the  same  point  is  as  follows  :  "  The  authorities 
cited  in  the  course  of  the  argument  appear  to  me 
to  establish  this  proposition — that  tne  person 
vested  with  the  property  of  heritable  subjects, 
which  have  been  placed  extra  commercium,  or  are 
snbject  in  perpetuity  to  the  burden  of  a  publio 
right,  which  deprives  him  of  their  beneficial  use, 
is  not  an  owner  of  land  within  the  meaning  of 
sect.  77  of  the  Act  of  1862."  On  going  through 
the  Acts  regulating  the  powers  and  duties  of  the 
trustees,  as  placed  before  us  by  Mr.  Beven,  I  am 
by  no  means  satisfied  that  they  have  not  power 
to  let  the  land  in  question  at  a  rack  rent  while 
they  still  retain  it  for  the  purposes  ot  the  navi- 
gation. They  are  certainly  owners  in  fact,  and 
by  the  Lee  Navigation  Act  1850  (13  &,  14  Vict 
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0.  cix.),  8. 14,  they  have  power  to  constmct  aU  snch 
uew  locks,  docks,  wharrea,  tovrine-paths,  and 
other  works  as  the  trustees  in  their  discretion 
may  think  proper.  They  could  therefore  utilise 
the  land  in  question  for  any  of  such  constructions, 
and  there  does  not  appear  to  be  any  statntory 
inhibition  upon  their  letting  them  for  purposes 
ancillary  to  their  undertaking.  But  however  this 
may  be,  they  are  empowered  by  their  Act  of 
1868  (31  &  32  Yict.  c.  c\\v.),  s.  115,  to  sell,  convey, 
or  otherwise  dispose  of  anjy  lands  for  the  time 
being  vested  in  them  which,  in  their  judgment, 
are  not  required  for  any  of  the  purposes  of  the 
Act.  The  land  in  question  was  bought  by  the 
trustees  for  the  purpose  of  enabling  them  to 
strengthen  the  banks  of  the  cut,  but  if  they 
chose  to  substitute,  as  they  might  do,  a  retaining 
wall,  they  might  dispose  of  the  portion  of  the 
land  no  longer  required.  It  is,  however,  contended 
by  the  respondents  that,  even  if  theoretically  such 
user  of  the  land  were  possible,  it  is  at  best  only  a 
fantastic  and  ingenious  suggestion  such  as  that 
which  was  urged  with  respect  to  the  bridge  para- 
pets in  Great  Eattem  Bailway  Company  t. 
Uackney  Board  of  Works  {ubi  lup ).  It  is  to  be 
remarked,  however,  that  the  point  so  dealt  with 
in  that  case  was  merely  as  to  the  parapets  in 
question,  which,  it  was  suggested,  might  be 
utilised  for  advertisements,  but  which  were  in 
fact,  as  pointed  out  by  Lord  Watson,  imposed  as 
a  burden  to  be  accepted  by  the  company  as  a 
condition  of  carrying  the  road  over  the  railway. 
Here  we  are  dealing  with  a  strip  of  land 
about  26ft.  wide,  and  ranning  a  considerable 
length  along  the  cut.  I  think  that  the  principle 
de  minimig  cannot  be  applied  to  such  a  consider- 
able piece  of  land,  and  it  was,  I  think,  on  that 
principle  only  that  Lord  Blackburn  assented  to 
the  view  that  it  might  be  treated  as  extra  com- 
Tnereium.  The  court  below  (9  Q.  B.  Div.  412), 
following  London  and  Nortk-Westem  Railway 
Company  v.  St.  Pancras  (17  L.  T.  Rep.  654),  had 
treated  it  as  capable  of  grounding  ownership,  and 
their  view  and  the  decision  on  which  it  was 
founded  were  not  questioned  by  the  House  of 
Lords,  or  disposed  of  otherwise  than  by  the 
operation  of  the  maxim  de  minimis,  which  does 
not  seem  to  me  to  be  applicable  in  this  case. 
Indeed  Lord  Watson  expressly  approved  of 
London  and  North-Western  Bailway  Company  v. 
81.  Pancras  (ubi  sup.)  oa  groands  which  make  it 
directly  applicable  to  this  case.  He  pointed  out 
that  the  wall  there  "  was  necessary  for  the  con- 
struction of  the  line  and  the  protection  of  traffic 
upon  it,  and,  in  short,  formed  part  of  the  works 
from  which  the  company  were  deriving  profit." 
The  land  in  question  therefore  is  not  in  consimili 
casu  with  the  parapets  in  Great  Eastern  Rail- 
way Company  v.  Hackney  Board  of  Works  (ubi 
sup.),  and  cannot  be  excluded  from  rateability 
on  the  same  ground.  The  result  is  that  the 
nature  of  the  undertaking  itself  and  the  con- 
ditions under  which  it  is  carried  on  do  not  place 
the  land  in  question  extra  commercium,  and  even 
if  it  be  assumed  that  incapacity  to  let  land,  which 
is  capable  of  beneficial  occupation  and  is  being 
actually  beneficially  occupied,  would  excuse  from 
liability  to  paving  i-ates,  there  is  no  such  inability 
in  this  case.  Of  course  we  are  not  concerned 
with  the  amount,  but  only  with  the  principle  of 
liability.  On  these  grounds  I  am  of  opinion  that 
this  appeal  must  be  allowed. 


Stiblino,  L.  J.— In  my  opinion  this  case  is  not 
governed  by  the  decisions  in  Great  Eastern  Bailway 
Company  v.  Hackney  Board  of  Works  (ubi  sup.) 
and  London  County  Council  v.  Wandsworth 
Borough  Council  (88  L.  T.  Rep.  783;  (1903) 
1  K.  B.  797).  Those  cases  were  decided,  as  I 
understand  them,  on  the  ground  that  the  lands 
there  sought  to  be  made  liable  for  paving  expenses 
were,  in  the  language  of  Smith,  L.J.,  "  by  statute 
for  ever  incapable  of  yielding  a  rack  rent  " : 
(Romsey  District  Council  v.  Smith,  ubi  sup.)  That 
is  not  so  here,  for  the  Lee  Conservancy  Board  has 
(under  the  Lee  Conservancy  Act  1863,  s.  115) 
a  power  of  sale  which  might  be  exercised  at  any 
moment ;  and  if  the  land  were  sold  it  might  be  let 
at  a  rack  rent  The  absence  of  any  express 
statutory  power  of  letting  was  much  relied  on  in 
argument ;  but  even  if  it  be  assumed  that  the 
defendants  have  -no  power  to  let  the  case 
is  not  conclnded.  It  was  pointed  out  in 
Wright  v.  Ingle  (ubi  sup.)  by  Bowen,  L.J.  that 
"  sect.  250  does  not  confine  the  term  'owner'  to 
those  persons  who  could  receive  a  rack  rent  from 
the  particular  premises,  or  who  could  let  them  at 
a  rack  rent :  it  includes  those  persons  who  would 
receive  the  rack  rent  if  the  premises  were  let  at 
such  a  rent,  and  I  think  Bowditch  v.  Wakefield 
Local  Board  of  Health  (25  L.  T.Rep.  88;  L.  Rep. 
6  Q.  B.  567)  is  a  conclusive  authority,  if  authority 
were  wanted,  to  show  that  a  man  is  not  the  less 
the  '  owner '  of  premises  because,  by  the  provisions 
of  the  dcel  under  which  he  holds  them,  they 
cannot,  so  long  as  he  holds  tham,  be  let  at  a  rack 
rent."  In  Wright  v.  Ingle  (ubi  sup.)  it  was  decided 
that  the  ti-aste«s  of  a  chapel  who  held  it  upon  trust 
to  permititto  be  used  as  aplace  of  religious  worship 
in  connection  with  the  Wesleyan  body,  with  power 
of  sale  but  without  power  to  let,  were  liable  to  con- 
tribute to  paviog  exjpenees.  In  London  and  North- 
Western  JBailieay  Company  v.  St.  Pancras  (ubi 
sup.)  it  was  held  that  a  retaining  wall  of  a  railway 
cutting  was  land  abutting  on  a  Street  and  liable 
to  be  charged  with  paving  expenses.  This 
decision  was  approved  in  Great  Eastern  Bailway 
Company  v.  Hackney  Board  of  Works  (ubi  sup.)  by 
Lord  Watson,  who  says :  "  It  is  obvious  that  the 
wall  was  cecessaty  for  the  construction  of  the  line 
and  the  protection  of  traffic  upon  it,  and,  in  short, 
formed  part  of  the  works  from  which  the  company 
were  deriving  profit."  It  may  be  observed  that 
as  a  general  rule  a  railway  company  possesses  no 
power  to  let  either  the  undertaking  as  a  whole  or 
separate  portions  of  it :  (see  Mulliner  v.  Midland 
Bailway  Company,  40  L.  T.  Rep.  121;  11  Ch. 
Div.  611).  In  the  present  case  the  piece  of  land 
in  question  is  used  as  an  embankment  for  pre- 
venting the  escape  of  the  waters  of  the  river  Lee 
and  preserving  the  river  in  a  navigable  condition, 
80  that  the  conservancy  board  may  earn  the  tolls 
which  the  statutes  authorise  them  to  charge.  If 
the  navigation  were  managed  by  an  incorporated 
company  of  shareholders  to  whom  dividends  were 
payable,  the  case  would  beundistinguishable  from 
that  of  a  railway  company.  The  money  necessary 
to  enable  the  board  to  perform  its  statntory 
duties  has  been  raised  by  borrowing  money  on 
mortgage,  and  the  tolls  are  applicable  to  pay  the 
interest  on  the  mortgages.  The  mortgagees  have 
in  substance  contributed  the  capital  by  which  the 
undertaking  is  carried  on,  and  although  there  is 
no  body  of  sliareholders,  and  the  conservancy 
board  acts  without  reward,  yet,  as  was  pointed 
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oat  by  Blackbam,  J.  in  adTising  the  Honse  of 
Ijorda  in  Mtrtey  Dock  Trustees  v.  Gibba  (14  L.  T. 
Eep.  677 ;  11  H.  L.  Gas.  686, 707),  8uch  a  corpora- 
tion is  in  its  very  nature  a  Babatitution  on  a 
large  scale  for  individnal  enterprise.  It  was 
there  laid  down  (at  p.  707)  that  "  in  the  absence 
of  anything  in  the  statutes  (which  create  such 
corporations)  showing  a  contrary  intention  in  the 
Legislature,  the  true  raleof  construction  is  that  the 
Legislature  intended  that  the  liability  of  corpora- 
tions thus  snbstitnted  for  individuELls  should,  to 
the  extent  of  their  corporate  funds,  be  co-extensive 
with  that  imposed  by  the  general  law  on  the  owners 
of  similar  works."  In  the  present  case,  so  far 
from  the  statntes  showing  any  contrary  intent, 
the  course  of  legislation  points  in  favour  of  the 
application  of  the  rule.  An  early  Act  dealing  with 
tne  Lee  navigation  is  7  G«o.  3,  o.  51,  sect.  84  of 
which  provides  that  all  sums  of  money  to  be 
raised  or  paid  by  virtue  of  the  Act  should  be 
applied  in  the  first  place  in  discharging  the 
expenses  incurred  in  and  in  relation  to  the 
obtaining  of  the  Act,  and  afterwards  in  paying 
certain  annual  payments  thereinbefore  directed 
to  be  made,  and  in  performing  the  contracts 
entered  into  by  the  trustees  in  pursuance  thereof, 
and  for  improving,  completing,  and  maintaining 
tiie  navigation  and  carrying  the  Act  and  the 
eeTcral  provisions,  powers,  and  authorities  therein 
contained  into  effectual  execution,  and  to  no 
other  use  or  purpose  whatever.  In  Beg.  v.  Trustees 
ofBiver  Lee  (19  J.  P.  310),  decided  in  1855,  it  was 
held  by  the  Court  of  Queen's  Bench  that  the 
trustees  were  not,  by  reason  of  the  negative 
words  at  the  close  of  sect.  84,  exempted  from 
payment  of  poor  rates,  and  that  the  section  only 
applied  to  moneys  remaining  in  their  hands  after 
paying  all  lawful  charges,  including  poor  rates. 
Snbsequpntly,  by  the  Lee  Conservancy  Act  1863, 
a.  64,  it  was  expressly  enacted  that  "the 
expenses  incidental  to  all  the  powers  and  duties 
nnder  the  Lee  Navigation  Improvement  Acts 
shall  be  considered  as  among  the  purposes  for 
which  income  received  by  the  trustees  under  those 
Acts  is  at  the  passing  of  this  Act  by  law  applic- 
able." The  Legislatore  thus  sanctioned  by 
express  enactment  the  construction  placed  by  the 
Court  of  Queen's  Bench  on  sect.  84  of  the  Act  of 
Oeorge  III.,  and  authorised  its  application  toother 
cases.  Both  these  enactments  still  remain  in 
force ;  and  it  appears  to  me  that,  regard  being 
had  to  them,  the  Lee  Conservancy  Board  cannot 
claim  exemption  from  the  incidents  of  ownership 
of  land  acquired  for  the  purposes  of  the  under- 
taking, and  that  the  paving  expenses  now  in 
qnestion  are  authorised  and  ought  to  be  paid  by 
the  board.  The  appeal  ought  therefore  to  be 
allowed. 

Mathew,  L.J. — I  agree.  The  nndertaking 
managed  by  the  defendants  is  in  its  nature  com- 
mercial and  capable  of  beneficial  use.  Its 
character  in  this  respect  is  not  altered  by  reason 
of  the  statutory  provisions  which  were  intended 
to  limit  the  receipts  from  the  property  of  the 
■defendants  to  the  amount  of  the  outgoings,  so  as 
to  render  the  business  carried  on  by  them  self- 
supporting.  It  was  not  disputed  that  the  whole 
imdertdring  and  each  part  of  the  property  held 
by  the  defendants  were  rateable.  The  land  in 
question  had  been  acquired  upon  terms  which 
•bowed  that  it  was  considered  capable  of  being 
profitably  employed.    It  might  have  been  pur- 


chased or  taken  on  lease.  In  either  case  I  cannot 
agree  that  the  land  in  the  possession  of  the 
defendants  ceased  to  be  of  any  value.  But,  as 
was  pointed  out,  the  question  is  not  whether  the 
embankment  was  rateable,  but  whether  the  defen- 
dants were  "owners"  within  the  definition  in 
the  Metropolis  Management  Act  1855,  s.  250. 
There  seems  to  me  to  be  sufficient  evidence  to 
show  that  the  embankment  without  impairing  its 
efficiency  as  a  protection  to  adjoining  lands  might 
be  made  the  site  of  a  building  or  might  in  other 
ways  be  turned  to  profitable  account  in  connec- 
tion with  the  defendants'  business.  The  defen- 
dants' liability  for  paving  expenses  seems  to  me 
to  be  analogous  to  the  obligation  of  a  railway 
company,  or  of  a  waterworks  company  under  the 
Waterworks  Clauses  Act.  I  am  unable  to  agree 
with  the  reasoning  of  my  brother  Wright,  J.,  and 
am  of  opinion  that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Clapham,  Fitch, 
and  Co. 
Solicitor  for  the  respondents,  W.  A.  Williamt. 


Wednesday,  July  13. 

(Before  Collins,  M.B.,  Stislino  and 
Mathew,  L.JJ.) 

Chapman  v.  Winson.  (a) 

APPEAL  PKOM  THE   KINO'S  BENCH  DIVISION. 

Frineipal  and  agent — Sale  of  house — Commission 
— Construelion  of  contract — Commission  pay- 
able "  when  and  if  the  purchase  is  completed  by 
private  treaty  "  —  Binding  contract  by  pur- 
chaser—  Inability  of  purchaser  to  carry  out 
contract. 

The  defendant  gave  to  the  plaintiff  a  commission 
note  in  these  terms:  "  ]f  your  friend  is  named 
and  introduced  within  one  week,  and  becomes 
the  purchaser  of  the  above  hotel,  you  shall  be 
paid  as  and  by  way  of  commission  a  sum  of&Ol. 
when  and  if  the  purchase  is  completed  by  private 
treaty." 

The  plaintiff  introduced  his  friend,  who  signed  a 
formal  contract  to  piirchase  the  hotel  for  2000^, 
of  which  2001.  was  paid  at  once,  and  the  balance 
was  to  be  paid  upon  completion. 

The  purchaser,  being  unable  to  find  the  balance  of 
the  purchase  money  and  carry  out  the  contract, 
was  released  by  the  defendant,  he  retaining  the 
2001.  paid  as  deposit. 

Held  {reversing  the  decisio-n  of  the  King's  Bench 
Division),  that,  upon  the  true  construction  of  the 
contract,  the  plaintiff  was  not  entitled  to  the 
commission. 

Appeal  of  the  defendant  from  a  decision  of  the 
Divisional  Court  (Wills  and  Kennedy,  JJ.)  re- 
versing the  judgment  of  the  judge  of  the  Bristol 
County  Court. 

The  plaintiff  brought  this  action  in  the  County 
Court  at  Bristol  to  recover  the  sum  of  50i.  aa 
ooramission  payable  under  a  commission  note 
given  by  the  defendant  to  the  plaintiff. 

In  June  1902  the  defendant  had  a  hotel  for 
sale,  and  he  gave  particulars  of  the  property  to 
the  plaintiff,  who  knew  of  a  likely  purchaser. 

(a)  Beported  bj  3.  H.  WiLUAMS,  Esq.,  BarrUt9t-at-L»w. 
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On  the  8th  Sept.  190ii  the  defendant  gave  to  | 
the  plaintiff  a  commission  note  as  follows  : 

I  bare  saen  Mr.  T>.,  and  he  ia  agreeable  that,  if  yoar 
friend  ii  named  and  introdnoed  witbii^one  week,  and 
becomes  the  purchaser  of  the  above  hotel,  yon  shall  be 
paid  as  and  by  way  of  oommiasion  a  sum  of  501.  when 
and  if  the  purchase  is  completed  by  private  treaty. 
This  is,  of  conrse,  snbieot  to  yonr  friend  not  having 
previously  been  introdnoed,  and  no  one  else  being 
entitled  in  respect  of  the  same  introdnction. 

The  plaintiff  then  introduced  his  friend  to  the 
defendant,  and  on  the  11th  iSept.  she  sifjned  a 
formal  contract  with  the  defendant  to  purchase 
the  hotel  for  the  sum  of  2000?.,  of  which  200Z. 
was  paid  upon  the  signing  of  tiie  contract,  and 
the  balance  was  to  be  paid  upon  completion  of 
the  purchase. 

The  intending  purchaser  was  unable  to  raise 
the  balance  of  the  purchase  monej,  and  was 
therefore  unable  to  cany  oat  the  contract,  and 
she  so  informed  the  plaintiff. 

The  plaintiff  thereupon  wrote  to  the  defendant 
as  follows : — 

I  have  this  morning  received  a  remarkable  letter 
from  the  lady  re  Fall  Uoon,  in  which  she  aays  the 
landlords  have  npset  her.  I  am  perfectly  willing  to 
help  to  try  and  get  her  to  complete,  bat  whether  she 
does  now  do  so  or  not,  as  per  castom  I  shall  look  to 
you  for  my  commission  oat  of  her  deposit. 

It  was  agreed  between  the  purchaser  and  the 
defendant  toat  he  should  retain  the  2002.  paid  as 
a  deposit,  and  should  ralease  her  from  the 
contract. 

The  defendant  refused  to  pay  the  commission 
of  502.  to  the  plaintiff,  who  thereupon  brought 
this  action. 

The  learned  County  Court  judge  held  that, 
inasmuch  as  the  purchase  was  not  completed,  in 
the  ordinary  sense  of  the  term,  and  there  was  no 
default  on  the  part  of  the  vendor,  the  plaintiff 
was  not,  upon  the  true  construction  of  the  contract 
entitled  to  the  commission ;  and  accordingly  he 
gave  judgment  in  favour  of  the  defendant. 

The    plaintiff    appealed,    and    the    Divisional 

Court  (Wills  and   Kennedy,   JJ.)  reversed  the 

decision  of  the  County  Court  judge,  and  ordered 

judgment  to  be  entered  for  the  plaintiff  (90  L.  T. 

if      Eep.  159). 

The  defendant  appealed,  with  leave. 

Montagu  Lrtah,  E.G.  and  Brooke  Little  for  the 
apx>eUant. — The  decision  of  the  learned  County 
Court  judge  that  the  true  meaning  of  the  com- 
mission note  was  that  the  commission  was  not  to 
be  payable  unless  and  until  the  purchase  was 
completed  by  payment  of  the  purchase  money 
was  right  and  ought  to  be  restored.  Due  effect 
and  meaning  must  be  given  to  the  words  in  the 
commission  note  "  if  your  friend  .  .  .  becomes 
the  purchaser,"  and  "  when  and  if  the  purchase 
is  completed."  Those  words  mean  that  the  person 
introduced  by  the  plaintiff  must  become  the  par- 
chaser  by  a  purchase  completed  in  the  usual  way 
by  payment  of  the  purchase  money.  Completing 
a  purchase,  according  to  the  ordinary  use  of  the 
term,  means  completion  by  payment  and  convey- 
ance. The  agent  must  find  a  purchaser  ready 
and  willing  to  complete — that  is,  one  who  can  and 
will  pay  the  purchase  money  out  of  which  the 
commission  is  to  be  paid : 

Pastingham  v.  King,  14  Times  L.  Hep.'  392 ; 

Noiotti  V.  iluerboch,  15  Times  L.  Bep.  140. 


D.  M.  Kerly  and  A.  J.  Lawrie  for  the  respon- 
dent.— The  decision  of  the  Divisional  Court  was 
right.  When  fairly  considered  and  construed  it 
is  clear  that  the  meaning  of  this  commission  note 
is  that  which  the  Divisional  Court  has  declared 
it  to  be.  The  only  difficulty  arises  from  the  use 
of  the  word  "  completed."  In  this  contract,  how- 
ever, which  is  not  a  formal  legal  document,  it  is 
clear  that  the  word  is  not  used  in  its  legal  and 
technical  meaning  of  completion  by  payment 
and  conveyance.  The  real  meaning  of  this  com- 
mission note  is  that  the  commission  is  to  be  paid 
when  the  private  treaty  is  completed  by  the 
making  of  a  binding  agreement  with  a  person, 
introduced  by  the  plaintiff.  That  construction 
gives  a  fair  meaning  to  the  words  "  completed  by 
private  treaty."  The  "  private  treaty  "  is  at  an 
end  as  soon  as  the  contract  to  purchase  is  made. 
What  is  strictly  and  formally  called  completion 
does  not  take  place  by  "  private  treaty,"  and 
therefore  the  use  of  those  words  after  the  word 
"completed"  shows  that  the  parties  did  not 
mean  completion  in  the  legal  sen^e.  These  words 
were  probably  inserted  in  oider  to  prevent  what 
happened  in  the  case  of  Grogan  v.  Smith  (6  Times 
L.  Bep.  427 ;  7  Times  L.  Rep.  132),  and  were  not 
intended  to  alter  the  usual  rights  of  an  agent  who 
finds  a  purchaser.  The  case  of  Beningfield  v. 
Kynoiton  (3  Times  L.  Bep.  279)  turned  upon  the 
particular  form  of  the  contract,  in  which  the 
words  "  out  of  the  purchase  money  "  were  used. 
There  are  no  such  words  in  the  present  case.  The 
judgments  in  Pateingham  v.  King  (14  Times 
L.  Bep.  392)  show  that  there  may  be  a  "pur- 
chaser" and  "purchase  money"  as  soon  as  _a 
binding  contract  to  purchase  is  made.  In  this 
case  the  purchaser  became  bound  by  a  formal 
contract,  and  the  property  became  in  equity  the 
property  of  the  purchaser. 

Ltuh,  K.G.  in  reply. — It  is  clear  from  the  cases 
that  the  ordinary  obligation  of  an  agent  is  to 
find  a  purchaser  ready  and  willing  to  complete 
before  he  is  entitled  to  his  commission;  and 
there  is  nothing  in  this  contract  to  alter  the 
usual  rule.  Here  the  purchaser  was  not  ready 
and  willing  to  complete,  because  she  was  quite 
unable  to  find  the  purchase  money  to  complete. 
In  Grogan  v.  Smith  {ubi  «iy>.)  the  only  question 
was  whether  there  was  a  binding  contract  to  pur- 
chase, Grantham,  J.  holding  that  there  was,  and 
the  Court  of  Appeal  that  there  was  not.  The 
case  of  Lott  y.  Outhwaite  (10  Times  L.  Bep.  76) 
shows  conclusively  that  the  agent,  in  order  to 
earn  his  commission,  must  find  a  purchaser  who 
is  ready  and  willing  to  complete. 

Collins,  M.B. — This  ia  an  appeal  by  the 
defendant  from  the  decision  of  a  divisional 
court  composed  of  Wills  and  Kennedy,  J  J.  The 
Divisional  Court  reversed  the  decision  of  the 
learned  County  Court  judge,  who,  in  an  action 
by  a  commission  agent,  found  that  the  agent  was 
not  entitled  to  commission  upon  the  ground  that 
the  conditions  precedent  provided  by  the  contract 
had  not  been  performed  by  him.  The  whole 
question  turns  upon  the  construction  of  the 
commission  note,  which  is  in  these  terms  : "  If  your 
friend  is  named  and  introduced  within  one  week, 
and  becomes  the  purchaser  of  the  above  hotel,  you 
shall  be  paid  as  and  by  way  of  commission  a  sum 
of  502.  when  and  if  the  purchase  is  completed  by 
private  treaty."      In  point  of  fact   a  lady  was 
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mtFodnced  hj  the  plaintiff  to  the  defendant,  and 
she  entered  into  an  agreement  with  the  defen- 
dant whereby  she  nndertook  to  purchase  the 
hotel  for  20002.,  and  to  pay  a  deposit  of  200Z.  at 
once,  and  the  balance  npon  completion.  She  paid 
the  dexMsit  of  2002.,  and  then  she  found  that  it 
was  out  of  her  power  to  pay  the  balance  and  com- 
plete the  purchase.  .  Thereupon  the  agent,  the 
plaintiff,  wrote  to  the  defendant :  "  I  am  perfectly 
willing  to  help  to  try  and  get  her  to  complete,  but, 
whether  she  does  now  do  so  or  not,  as  per  custom 
I  shall  look  to  yon  for  my  commission  out  of  her 
deposit."  That  letter  raised  the  question  between 
the  parties,  and  the  plaintiff  seems  to  have 
thonght  that  he  could  not  claim  commission  upon 
the  ground  that  there  bad  been  a  completion 
witmn  the  meaning  of  his  contract,  but  he  con- 
tended that  he  was  entitled  "  by  custom  "  to  be 
paid  his  commission.  The  learned  County  Court 
jndge  held  that,  upon  the  true  construction  of 
the  contract,  what  was  meant  was  commission 
in  the  same  sense  as  the  agent  understood  it  in 
his  letter — that  is,  commission  payable  upon  pay- 
ment of  the  purchase  money — and  he  therefore 
held  that  the  agent  was  not  entitled  to  his  com- 
mission under  the  contract.  The  learned  judges 
in  the  Diyisional  Court  took  a  different  view,  and, 
dwelling  upon  the  last  words,  "by  private 
treaty,"  tbey  aiTived  at  the  conclusion  that  they 
governed  the  whole  matter,  and  that,  as  soon  as 
the  treaty  was  completed  by  the  making  of  a  con- 
tract, whether  it  was  followed  by  completion  in 
the  legal  sense  or  not,  the  agent  was  entitled  to 
his  commission.  Now,  the  parties  can  agree 
npon  any  particular  event  upon  which  commis- 
ncm  is  to  become  payable,  and  the  question  in  the 
present  case  is  what  is  the  event  upon  which  the 
parties  have  agreed  that  commission  shall  be 
payable.  It  seems  to  me  that  the  prima  facte 
meaning  of  this  contract  is  that  the  condition 
precedent  is  to  be  that  the  purchase  is  to  be  com- 
pleted, in  the  legal  sense,  by  payment  of  the 
purchase  money.  It  appears  to  me  that  the 
vendor  desired  to  emphasise  that  in  the  commis- 
sion note  when  he  said  :  "  If  your  friend  .  .  . 
becomes  the  purchaser."  In  my  opinion  she 
would  "  become  the  purchaser "  when  the  pur- 
chase was  completed  by  payment  of  the  purchase 
money.  I  would  not  describe  a  person  as  "  pur- 
chaser "  merely  because  a  contract  was  signed 
and  before  the  purchase  was  carried  out.  Then 
the  oommisaion  note  proceeds  to  say,  "  when  and 
and  if  the  paichase  is  completed  by  private 
tntij."  As  was  pointed  out  by  Stirling,  L.J. 
dmring  the  argument^  the  words  "  private  treaty  " 
cannot  mean  that,  after  the  introduction  and  the 
agreement  to  purchase,  that  agreement  is  to  be 
carried  out  by  another  agreement.  We  cannot,  I 
think,  cut  down  the  meaning  of  the  word  "  com- 
pleted "  80  as  to  refer  only  to  an  agreement  made 
through  private  treaty.  It  means  an  introduction 
and  agreement  resulting  in  completion,  which 
involves  the  payment  of  the  purchase  money.  It 
■eems  to  me  that  that  is  the  true  construction  of 
this  contract,  and  one  which  is  in  accordance  with 
the  authorities.  The  last  case  which  was  cited, 
LoU  V.  Outhwaiie  (10  Times  L.  Rep.  76),  seems  to 
be  much  in  point.  There  Lindley,  L.J.  said : 
"  In  order  to  entitle  himself  to  his  commission, 
the  agent  must  prove  either  that  the  purchase 
had  been  completed,  or  that,  if  it  had  not,  the 
non-completion  was  due  to  the  default   of  the  1 


vendor."  The  contract  to  purchase  in  that  case 
was  not  carried  out  because  the  intending  pur- 
chaser could  not  pay  the  purchase  money ;  and 
therefore  it  was  held  that  the  commission  did  not 
become  payable.  The  decision  of  the  learned 
County  Court  judge  was  right,  and  this  appeal 
must  be  allowed. 

Stibliito,  L.J. — I  am  of  the  same  opinion. 
The  question  which  we  have  to  decide  is  what  is 
the  true  meaning  of  this  commission  note,  which 
provides  that  the  plaintiff  shall  be  paid  com- 
mission if  his  friend  becomes  the  purchaser  of  the 
hotel,  "  if  and  when  the  purchase  is  completed 
by  private  treaty."  Now,  Mr.  Kerly,  in  his  argu- 
ment on  behalf  of  the  plaintiff,  admitted  that,  if 
the  words  "  by  private  treaty "  had  not  been 
added,  the  plaintiff  could  not  succeed.  Indeed, 
he  could  not  avoid  that  admission  in  face  of  the 
decision  in  LoU  v.  Outhwaite  (ubi  sup.).  The 
learned  judges  in  the  Divisional  Court  attached 
great  weight  to  those  words.  They  thought 
that  it  would  be  wrong  to  transpose  them  and 
to  read  them  after  the  word  "purchase,"  and 
they  held  that  the  proper  meaning  to  put  upon 
the  words  was  that  commission  was  to  be 
paid  when  and  if  the  private  treaty  was  com- 
pleted by  the  making  of  an  agreement  to  pur- 
chase. It  has  been  argued  before  us  that  the 
words  mean,  when  the  treaty  is  completed  by  the 
making  of  an  agreement.  That  is  what  the 
Divisional  Court  held — that  is,  that  commission 
was  to  be  paid  if  a  private  treaty  was  con- 
cluded by  the  making  of  an  agreement.  That, 
in  my  opinion,  is  a  greater  alteration  in  the 
grammatical  use  of  the  words  than  it  is  neces- 
sary or  proper  to  make.  With  all  respect  for  the 
opinion  of  the  learned  judges,  I  am  unable  to 
agree  with  them  that  that  is  the  true  meaning  of 
the  words  used  in  the  commission  note,  or  that  it 
was  the  intention  of  the  parties.  I  agree,  there- 
fore, that  this  appeal  must  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
The  question  turns  entirely  upon  the  meaning  of 
the  commission  note  given  by  the  defendant  to 
the  plaintiff.  I  think  that  it  means  that  the 
commission  is  to  be  paid  if  and  when  the  pur- 
chase money  is  received  by  the  vendor,  as  is  the 
usual  custom.  If  we  were  to  accept  the  plain- 
tiff's construction  of  the  commission  note,  we 
should  have  to  discard  some  material  wordJs  of 
the  contract  which  appear  to  have  been  pur- 
posely used  by  a  man  of  business  in  order  to 
show  clearly  when  the  commission  should  become 
payable.  The  words  are,  "  if  your  friend  be- 
comes the  purchaser,"  and  "when  and  if  the 
purchase  is  completed."  The  argument  on  behalf 
of  the  plaintiff  really  makes  those  words  of  no 
effect,  and  would  make  the  commission  payable 
even  if  the  purchase  were  not  completed.  The 
words  "by  private  treaty"  mean,  only  that,  if 
it  should  become  necessary  to  put  the  property 
up  for  sale  by  auction  and  the  plaintiff's  friend 
should  purchase  the  property  at  the  auction, 
the  commission  was  not  to  become  payable  to 
the  plaintiff.     I  agree    that  this   appeal  must 

«'^«*^^-  Appeal  allowed. 

Solicitors  for  the  appellant,  Barley  and  Cun. 
ningham,  for  F.  J.  Farr  and  Son,  BristoL 

Solicitor  for  the  respondent,  WiUiam,  J.  Card, 
for  E.  Woodhouae  Veale,  BristoL 
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July  14  and  15. 

(Before  Collins,  M.B.,  Stiblino  and 
Mathbw,  LJ^J.) 

Hall  and  another  v.  Lees  and  others,  (a) 
application  for  a  new  trial. 

Matter  and  servant — Contract  to  provide  a 
servant — Negligence  of  servant — Liability  of 
master. 

A  fihilanthropie  association  engaged  and  paid 
qualified  nurses  and  sent  them  out  to  nurse 
patients,  a  charge  being  made  in  the  ease  of 
patientt  who  could  afford  to  pay. 

Through  the  negligence  of  a  nurse  tent  out  6y  the 
association  to  nurse  a  patient  for  payment  the 
patient  was  injured. 

In  an  action  against  the  members  of  the  committee 
of  the  attociation  to  recover  damaget  for  the 
injury,  the  jury  found  that  the  association  under- 
took to  nurse  the  patient  through  the  agency  of 
the  nurse  as  their  servant,  and  they  assessed  the 
damages  at  3001. 

Upon  an  appeal  by  the  defendants,  the  Court 
of  Appeal-  came  to  the  conclusion  upon  the 
evidence,  which  was  all  doeumtntary,  that 
the  contract  of  the  aisoeiation  wot  only  to 
provide  a  quahfied  nurte,  and  not  to  nurte  the 
patient. 

Held  {alloviing  the  appeal),  that,  at  the  contract 
was  only  to  provide  a  qualified  nurse,  and  not  to 
nurse  the  patient,  the  defendants  were  not  liable 
for  the  negligence  of  the  nurse. 

Application  of  (he  defendants  for  jad^ment  or 
for  a  new  trial  upon  appeal  from  the  verdict  and 
jndgment  at  the  trial  before  Jelf,  J.  with  a  jury 
at  Manchester. 

The  plaintiffs,  hnsband  and  wife,  broneht  this 
action  to  recover  damages  for  personal  injary 
caused  to  the  wife  by  tiia  negligence  of  the 
defendants'  servant. 

The  defendants  were  the  members  of  the 
Hoose  Committee  of  the  Uldham  Nursing 
Association,  a  philanthropic  institution  volun- 
tarily established  for  the  purpose  of  supplying 
trained  nurses  to  persons  in  need  of  them  within 
the  district  of  Oldham. 

The  nurses  were  sslected  by  the  association, 
and  were  paid  regular  salaries  by  the  associa- 
tian. 

Nurses  were  supplied  by  the  association  to 
persons  who  could  afford  to  pay  for  them  and 
also  to  persons  who  could  not  afford  to  pay. 

In  March  1902  the  female  plaintiff  was  abont 
to  undergo  a  severe  operation,  and  the  doctor  who 
was  attending  her  applied  to  the  association  for 
two  nurses  to  nurse  her.  He  applied  for  one  par- 
ticular nurse,  whom  he  knew,  but  was  unable  t^ 
obtain  her  services. 

Two  nurses  were  sent  b^  the  association,  and 
they  nursed  the  female  plaintiff  during  and  after 
the  operation. 

While  the  female  plaintiff  was  unconscious 
after  the  operation,  one  of  the  nurses  applied  to 
her  a  hot- water  bottle  which  was  too  hot,  and 
she  was  thereby  burnt  and  seriously  injured. 

This  action  was  brought  to  recover  damages 
in  respect  of  that  injury. 

The  defendants  denied  that  the  nurse  was  the 
servant  of  the  association  while  nursing  the 
patient 

(•J  BeportMl  bf  J.  H.  WiLLUas,  Eaq.,  B«rrUtar-«t-Lkw. 


The  rules  and  regulations  of  the  association,  so 
far  as  is  material,  provided  as  follows : 

2.  Objict. — To  (apply  aid  and  matraction  in  tkillsd 
nnriing,  by  nnnea  located  in  Oldham,  in  aooordaao* 
with  the  roles  and  regolatione. 

5.  Officers  and  House  Committee. — The  officers  shall 
oontiat  of  president,  treasarer,  and  lectetary  or  leore- 
taries.  The  honte  oommittee  ihall  ooniiBt  o(  the 
offioen,  with  seven  ladies  and  three  gentlemen,  one  of 
whom  shall  be  a  doctor. 

6.  Superintendent. — To  be  appointed  by  the  honse 
oommittee,  one  month's  notice  for  the  termination  of 
the  appointment  to  be  given  on  either  side.  Duties : 
(a)  To  receive  all  applicationi  for  narsing  lervice,  and 
promptly  attend  to  the  same,  (c)  To  pay  all  money 
received  for  nnriing  to  the  treaenrer.  (h)  To  control 
the  work  of  the  domeetio  lervanta.  (i)  To  inperinteud 
the  work  of  the  nuriea,  and  to  devote  what  time  she 
can  to  nnrsing  dntiea. 

7.  Nurses. — [a]  Nurses  ahall  be  anppliei  to  attend 
infections  cases,  (b)  Maternity  nnraing  ahall  be  nnder- 
taken.  (e)  A  proportion  of  nnraea  shall  be  reserved 
for  non-infections,  medical,  and  surgical  oaies  only, 
(d)  Appointment  and  disoharge. — Norses  to  be  ap- 
pointed or  diaoharged  by  the  honse  oommittee  in 
ooninltation  with  the  superintendent.  Nuraea  ahall  be 
recommended  for  appointment  by  the  saperintendent  to 
the  house  committee ;  for  the  termination  of  such 
appointment  one  month's  notice  ahall  be  given  on  either 
side.  Auy  nurse  who  infringes  the  rnlea  or  ie  guilty  of 
miaconduot  ia  liable  to  diamiaaal  by  the  superintendent 
wiUiont  notice.  («)  QaaU&cations. — Each  nurse  shall 
have  had  at  least  two  years'  training  in  a  general 
hospital.  (/)  Leave  of  absence. — Each  nurae  shall 
have  three  weeks'  holiday  in  the  year,  the  time  to  be 
fixed  by  the  saperintendent,  who  also  shall,  in  oiroam- 
atanoea  of  urgency,  grant  to  a  nurae  leave  of  absence 
from  duty  for  any  time  not  eroeeding  three  days. 
Except  when  actively  employed,  or  when  the  consent  of 
the  saperintendent  has  been  obtained,  nnraes  mast  not 
be  out  of  the  home  after  8  p.m.  (h)  Beaponaible  to 
snperintendent. — Each  nurae  ahall  be  reiponsible  to  the 
superintendent,  to  whom  ahe  shall  at  once  refer  in  a 
case  of  doubt  and  difficulty,  and  ahall  conform  to  her 
iastmotiona  in  all  mattera  pertaining  to  work  and 
conduct,  and  ahall  give  to  her  a  daily  aooonnt  ot  work 
done,  and  pay  each  day  to  the  anperintendent  any  money 
received  for  nursing. 

8.  Begnlations  as  to  Nurses  token  on  duty. — (c)  Each 
norie,  when  engaged  in  weekly  nnraing,  shall  be  allowed 
eight  hours'  sleep  and  two  houra'  leiaure  dally ;  when 
on  duty  ahe  ah^l  wear  the  nniform  provided  for  her. 
(d)  When  a  nurae  ia  engaged  in  continaona  nnraing  and 
sleeps  at  the  home,  she  shall  be  allowed  ten  hours  out 
of  the  patient's  honae,  the  time  being  arranged  to  suit 
the  doctor  attending,  (e)  When  at  a  case  the  nurse 
ahall  not  absent  herself  from  duty  withont  permission 
from  the  patieat'ii  friends.  (/)  She  shall  be  respon- 
eible  for  the  peraonal  oleanlineas  of  the  patients  under 
her  chsrge,  and  ahall  enforce  due  attention  to  the 
ventilation  of  the  aick-room.  She  shall  also  urge  the 
giving  of  nonrishment  and  medicine  as  directed,  and 
impreca  upon  the  ordinary  attendanta  the  importance  of 
atriot  compliance  with  the  orders  ot  the  medical  atten- 
dant. (,g)  No  medicine  shall  be  preaoribed  to  a  patient 
by  the  nurse,  (h)  Nnraes  ahall  not  be  allowed  to  receive 
presents  of  any  kind  from  the  patients  or  their  friends. 
( j)  Only  such  cases  shall  be  nndertaken  as  are  attended 
by  a  medical  man,  whose  instructions  the  nurae  mnit 
implioitlr  follow. 

10.  Charges. — (k)  Payments  for  nursing  should  bs 
made  to  the  snperintendent  at  the  time  of  applioatioD ; 
if  this  i*  not  done,  then  to  the  nurae  when  her  visits 
are  made,  (m)  Washing  t3  be  charged  2s.  6d.  per 
week,  which  anm,  as  well  as  travelling  expenaea,  ahonld 
be  paid  to  the  nurse. 
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TtThen  the  nnrsea  were  sent  to  the  plaintiffs, 
according  to  the  iisnal  practice  of  the  association 
a  printed  form  was  sent  with  each  nnrse  properly 
fiOed  up. 

The  printed  form,  as  filled  up,  was  as  follows : 

Oldham  NoTsingr  Asiooiation. — X arses,  with  foil  hos- 
pital trkfauag,  anpplied  for  mediaal,  snrgioal,  msisags, 
mateznity.  mental,  and  infecdoas  cases. 

Lees  Xories'  Home,  Umon-atteet  West,  Oldham, 
Feb.  7th,  1902. — At  the  leqaest  of  Dr.Bobertaon  I  send 
herewith  Xnrae  to  attend  the   oue   of  Mrs. 

HalL  The  charge  for  her  servioes  will  b3  at  the  rate  of 
It.  lit.  6d.  per  week. — M.  T.  Nicholson,  Lidy  Saperin- 
tendest. 

In  iafeotions  oases  a  gaarantee  fee  of  15s.  is  charged 
in  addition  to  the  nnraing  fees.  Washing  2>.  6d.  per 
week,  whioh,  with  the  travelling  expenses,  should  be 
paid  to  the  nurse.  All  inquiries  and  applioations  are  to 
be  made  direct  to  the  ladj  snperintendent.  Not  less 
Ham  twenty-four  hours'  notice  of  the  return  of  a  nurse 
must  be  given  to  the  lady  superintendent.  The  limit  of 
oontinnons  attendance  on  a  oase  is  eight  weeks,  whioh 
the  lady  superintendent  is  empotrered  to  prolong  in 
qiecial  ciionmstances.  The  committee,  however,  reserve 
to  the  lady  superintendent  the  right  to  withdraw  the 
muse  at  any  time.  Anyone  having  cause  of  dissatisfao- 
tioo  with  the  general  msnagement  of  the  association 
should  commnnicate  with  the  honorary  secretaries. 
Should  exception  be  taken  to  the  conduct  or  efficiency 
of  a  nnrse,  it  mnat  be  at  once  reported  to  the  lady 
■nperintendent.  For  the  sncoessfnl  wotking  of  the 
association  it  is  absolutely  needful  that  the  committee 
and  the  lady  superintendent  shonld  have  an  aoourate 
knowledge  of  the  conduct,  capacity,  and  other  qnalifica- 
turns  of  their  nurses.  It  is  therefore  requested  that  the 
annexed  form  be  filled  up  correctly  and  sent  direct  to 
the  lady  superintendent  The  lady  snperintendent  is 
instmcted  in  cases  of  oontinnons  nursing  to  send  an 
aeeoont  up  to  the  last  day  of  each  calendar  month, 
prompt  settlement  of  which  is  requested  by  the  com- 
mittee. 

Thfl  nurse  is  sent  sobjeot  to  the  foUoiring  regulations  : 
— 1.  She  shall  have  eight  hours'  rest  in  bed  and  two 
hours'  leisure  daily.  She  shall  not  absent  herself 
without  permission,  but  nhould  be  encouraged  to  take  a 
sufficient  amount  of  outdoor  exercise.  2.  In  infectious 
oases,  after  the  furniture  has  been  removed  from  the 
sick  room,  she  shall  herself  attend  to  the  cleaning  of  it 
io  addition  to  her  other  duties.  No.  3.  No  wines  or 
spirits  may  be  given  to  the  nurse  exoept  at  the  request 
of  the  mediaal  attendant.  4.  She  is  prorided  with  the 
uniform  of  the  association,  which  she  shall  wear  when 
on  doty.  5.  She  is  not  allowed  to  accept  presents  from 
patients  or  their  friends.  6.  She  is  enjoined  to  hold 
laored  any  knowledge  the  obtains  of  the  private  affairs 
of  the  family,  and  to  adapt  herself  to  the  usages  of  the 
household. 

The  "  annexed  form  "  was  as  follows : 

Diaoharge  and  Confiiential  Report. — To  be  returned 
twenty-four  hours  before  the  termination  of  the  nurse's 
servioes. — The    services  of    Nurse  ,    who   has 

been  in  attendance  since  ,  not  being  required 

after  ,  she  has  been  notified  that  she  may  leave 

on  that  day.  Her  travelling  and  other  expenses  have 
been  handed  to  her,  and  the  sum  of  I.,  being  the 

remuneration  due  for  her  Bervices,  is  inclosed  here- 
with. 

To  be  XWed  in  by  Medical  Attendant. — Efficiency  as 
a  nnrse 

To  be  Filled  in  by  Employer.— Care  and  kindness 
in  attendance  on  patisnt  General  conduct 

. — Signature  . — Address 

The  action  was  tried  before  Jelf ,  J.  with  a  jury, 
and  the  learned  jndge  left  two  questions  to  the 


jury :  (1)  Was  the  injury  to  Mrs.  Hall  cansed  by 
negligence  on  the  part  of  the  nnraes  or  either  of 
them  ? — Answer :  Yes.  (2)  Did  the  association 
nndertake  to  nurse  Mrs.  Hall  throagb  the  agency 
of  the  two  nurses  as  their  servants,  or  only  to 
procure  for  her  the  services  of  two  nurses? — 
Answer:  The  association  undertook  to  nurse 
through  the  agency  of  the  nurses  as  their 
servants. 

The  jury  assessed  the  damages  at  300Z.,  and 
judgment  was  given  for  the  plaintiffs  for  that 
amount. 

The  defendants  appealed,  asking  for  judgment 
or  for  a  new  trial. 

UTontague  Lvth,  E.G.,  T.  F.  Byrne,  and  Arthur 
Page  for  the  appellants. — There  was  no  evidence 
upon  which  the  jury  could  properly  find  that  the 
nurse  was  the  servant  of  the  association  when 
the  injury  was  caused  by  her  negligence.  The  real 
question  is,  What  was  the  contract  between  the 
parties  ?  That  is  to  be  gathered  from  the  docu- 
ments sent  with  the  nurse  by  the  association  and 
from  part  of  the  rules  and  regulations  of  the 
society.  The  essential  question  is.  Who  has  the 
control  of  the  servant  ?  The  decision  in  Donovan 
V.  Laing,  Wharton,  and  Down  Conrirvetion 
Syndicate  (68  L.  T.  Bep.  512 ;  (1893)  1  Q.  B.  629) 
is  conclusive  of  this  case.  There  Lord  Esher, 
M.B.  said:  "That  being  so,  whose  servant  was 
the  man  in  charge  of  the  crane  as  to  the  working 
of  it  ?  It  is  true  that  the  defendants  selected  the 
man  and  paid  his  wages,  and  there  are  ciroam- 
stanoes  whioh,  if  nothing  else  intervened,  would 
be  strong  to  show  that  he  was  the  servant  of  the 
defendants.  So,  indeed,  he  was  as  to  a  great 
many  things ;  but  as  to  the  working  of  the  crane 
he  was  no  longer  their  servant,  but  bound  to  work 
under  the  orders  of  Jones  and  Co.,  and,  if  they 
saw  the  man  misoonduoting  himself  in  working 
the  crane  or  disobeying  their  orders,  they  would 
have  a  ri^t  to  discharge  him  from  that  employ- 
ment." That  exactly  describes  the  present  case. 
Though  the  nurEe  for  many  things  remained  the 
servant  of  the  association,  yet  for  the  purpose  of 
nursing  Mrs.  Hall  she  became  the  servant  of  the 
plaintiffs.  The  association  did  not  undertake  to 
nurse  Mrs.  Hall,  but  only  to  supply  a  qualified 
nurse.  In  Murray  v.  Gurrie  (23  L.  T.  Rep.  657 ; 
L.  Bep.  6  0.  P.  24,  27)  Willes,  J.,  speaking  of 
the  relation  of  stevedores  to  the  owner  of  a 
ship,  said :  "  They  are  altogether  independent  of 
the  master  or  owner.  In  one  sense,  indeed,  they 
may  be  said  to  be  agents  of  the  owner ;  but  they 
are  not  in  any  sense  his  servants.  They  are  not 
put  in  his  place  to  do  an  act  which  he  intended 
to  do  tor  himself."  So  here  the  association  did 
not  put  the  nurse  in  their  place  to  do  an  act 
which  they  intended  to  do  themselves.  The  con- 
tract was  to  supply  a  servant  for  a  particular  pur- 
pose, and  for  that  purpose  the  servant  became 
the  servant  of  the  person  to  whom  she  was 
supplied : 

The  Halley,  18  L.  T.  Eep.  879  j  L.  Kep.  2  P.  C. 

193; 
Bourlce  v.  White  Mots  Colliery  Company,  36  L.  T. 

Eep.  49  J  2  C.  P.  Div.  205. 
Pickford,  K.O.  and  IT.  Amhrote  Jones  for  the 
respondenta. — It  was  a  question  for  the  jury  to 
decide  what  was  the  contract  between  the  parties. 
The  proper  question  was  left  to  the  jury,  and 
their  verdict  cannot  be  disturbed.    Looking  at 
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the  roles  and  regulations  of  the  assooiation,  and 
at  the  other  docnments,  the  proper  inference  is 
that  the  nnrse  remained  thronghont  the  servant 
of  tiie  association.  The  complete  control  of  the 
nurse  is  clearly  retained  by  the  association.  _  The 
position  is  just  the  same  as  if  the  association 
were  an  institution  providing  nurses  for  the  pur- 
pose of  making  a  profit,  and  the  fact  that  they 
are  a  charitable  institution  can  make  no  differ- 
ence: 

Mer$ey  Doelct  and  Harbour  Board  v.  Jone$,  12  L.  T. 
Bep.  643 ;  11  H.  L.  C.  443. 
The  association  undertook  to  nnrse  the  patient  by 
their  servant,  and  they  are  liable  for  her  negli- 
gence. In  Donovan  v.  Laing,  Wharton,  and  Down 
Construction  Syndicate  [ubi  tup.)  the  question 
wail  an  entirely  different  one  from  that  in  the 
present  case;  and  in  that  case  the  contract  was 
clearly  one  to  provide  a  servant,  and  not  to  do 
work. 

Lush,  K.C.  replied. 

Collins,  M.R. — ^This  case  is  one  of  considerable 
public  importance  and  interest,  because  it  belongs 
to  a  class  of  cases  which  are  ot  very  common 
occurrence.    The  defendants  are  the  members  of 
the   committee    of    an  association   which   from 
philanthropic  motives  has  organised  a  system  for 
supplying  skilled  nurses  to  attend  upon  cases  of 
8i(»ness,    and  especially   where    operations   are 
necessary,  both  in  cases  of  persons  who  can  pay 
for  their  services  and  of  persons  who  cannot  pay. 
The  nurses  are  chosen  by  the  association,  who  pay 
them  a  salary;    and  the  nurses  are  thus  kept 
always  at  the  disposal  of  the  association  so  that 
they  can  whenever  required  supply  trained  nurses. 
In  the  present  case  the  male  plaint  required  a 
nurse  to  attend  upon  his  wife,  who  had  to  undergo 
an  operation.     Accordingly  an  application  was 
made  by  his  doctor  to  the  assooiation  to  supply 
two  nurses.    The  nurses  were  supplied  by  the 
association  and  the  operation    was    performed. 
Immediately  after  the   operation  one  of   these 
nurses   carelessly  applied  to  the  patient  a  hot- 
water  bottle  which  was  much  too  hot,  and  thereby 
the  patient  was  severely  burnt.    She  was  insen- 
sible at  the  time,  and  therefore  did  not  know  that 
she  was   being    burnt.      This    action  has  been 
brought,  in  respect  of  that  injuty,  against  the 
members  of  the  committee  of  the  association. 
The  question  is  whether  the  association,  by  sup- 
plying   the    nurse,  became   responsible    to    the 
plaintiffs  for  the  injury  caused  by  the  negligence 
of  the  nurse.    That  is  a  perfectly  simple  question 
depending  upon  the  contract  made  between  the 
parties.    If  the  association  undertook  to  nurse 
the  patient,  then  they  are  liable  for  the  neitligence 
of  the  nurse  whom  they  sent.     If,  on  the  other 
hand,  the  association  only  contracted  to  supply  a 
competent  nurse  to  the  patient,  and  they  used 
ordinary  care  and  skill  in  selecting  the  nurse 
whom  they  supplied,  then  they  are  not  responsible 
for  her  neglieence.      Therefore  the  question  in 
this  case  is  whether,  under  the  special  circum- 
stances of  this  case  and  under  the  rules  and 
regulations  of  the  association,  the  association  did 
undertake  to  nurse  the  patient  or  only  to  supply 
a  nurse.    The  regulations  are  all  in  print,  and 
there  is  no  evidence  of  there  being  any  other 
verbal  regulations.     The  case  was  tried  before 
Jelf,  J.  with  a  jury,  and  the  learned  judge  left 
the  proper  question  to  the  jury.    That  question 


was,  "Did  the  association  undertake  to  nurse 
Mrs.  Hall  through  the  agency  of  the  two  curses 
as  their  servants  P  "    To  that  question  the  jury 
answered,  "Yes."  We  have  now  to  consider  whether 
that  verdict  can  be  supported  upon  the  evidence. 
It  seems  to  me  that  the  question  was  not  one  of 
fact  for  the  jury  at  all,  but  was  a  question  ot  law 
to  be  determined  upon  a  consideration  of  the 
written  documents  which  show  what  were  the 
relations    between    the    parties.     It    is,  in   my 
opinion,  clear  that  the  association  undertake  to 
supply  nurses  whose  qualifications  they  had  taken 
due  care  and  skill  to  ascertain.    The  association 
would,  I  think,  be  liable  if  they  did  not  use  due 
care  in  selecting  and  providing  nurses.    Now,  the 
the-  regulations  of  the  association  provide  for  the 
relations  between  the  nurses  and  the  association. 
[His  Lordship  then  read  and  commented  on  the 
material  regulations.]      Now,  looking  at  those 
rules  and  regulations,  what  do  they  show  ?    It  is 
said  on  behalf  ot  the  plaintiffs  that  from  some  of 
these  regulations  it  is  to  be  deduced  that  the 
relation  of  master  and  servant  continued  to  exist 
between  the  nurse  and  the  association  when  the 
nurse  went  out  to  nurse  the  patient.  In  my  opinion 
that  was  not  so,  but  the  regulations  were  only 
directed  to  secure  the  efficiency  of  the  nurses.  The 
relation  of  the  nurse  to  the  patient  is  defined  by 
some  of  the  rules ;  for  instance,  she  is  to  be  under 
the  command  of  the  doctor  who  attends  upon  the 
patient,  and  she  is  to  give  implicit  obedience  to 
the  doctor.    If   a  patient   wants  a 'nurse  to  be 
sent  by  the  association,  in  strictness  the  patient 
ought  to  fill  up  and  send  a  form  of  application, 
lu  this  case  the  nurse  was  asked  for  verbally  by 
the  doctor  on  behalf  of  the  patient.    With  the 
nurse    there     was    sent   a  printed   form  which 
is   very  important  to  show   what  was   the  true 
relation  of  the  parties.     That  form  is  headed 
"  Uldham  Nursing  Association,"   and  proceeds : 
"  At    the  request   of    ...    I  send  herewith 
Nurse    ...    to   attend   the   case   of    .    .    . 
The  charge  for  her  services  will  be  at  the  rate 
of    ...    I.   per  week.     .    .    .    For  the   suc- 
cessful working  of  the  association  it  is  absolutely 
needful  that  the  committee  and  the  lady  superin- 
tendent should  have  am  accurate  knowledge  of 
the  conduct,  capacity,  and  other  qualifications  of 
their  nurses.    It  is  therefore  requested  that  the 
annexed  form  be  filled  up  correctly   and  sent 
direct     to     the     lady     superintendent."      The 
annexed  form  was  a  form  to  be  filled  up  with 
particulars  of  the  nurse's    services   and  with  a 
report  by  the  "  medical  attendant "  and  by  the 
"  employer."    That  seems  to  say  that  the  associa- 
tion says  that  the  patient  is  the   "  employer  "  of 
the  nurse.    In  these  circumstances,  what  is  the 
obligation  undertaken  by  the  associntion  ?    Is  it 
an  ooligation  to  nurse  the  patient,  or  is  it  only 
an  obligation    to  provide   skilled   nurses?     It 
seems  to  me  that  there  can  be  no  doubt  that  the 
bargain  made  by  the  association  is  to  provide  a 
nurse,  and,  as  far  as  care  can  do  so,  to  provide  a 
skilled  and  competent  nurse.     The  association 
has  not  undertaken  to  nurse  the  patient;  thty 
have  not  undertaken  to  send  a  nurse  to  do  for 
them  that  which  they  have  undertaken  to  do, 
because  they  have  never  undertaken  to  nnrse  the 
patient.    I  do  not  think  that  it  is  really  necessary 
to  refer  to  any  of  the  authorities  which  have  been 
cited,  but  I  will  read  a  few  words  from  the  judg- 
mentof  Willes,  J.  inMurrayy.  (Jurri*  (23L.T.Ilep. 
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557 :  L.  Rep.  6  C.  P.  24).  He  there  said  :  "  The 
stevedores,  however,  are  not  the  servants  of  the 
owner  of  the  ship ;  but  they  are  persons  having  a 
apecial  employment,  with  entire  control  over  the 
men  employed  in  the  work  of  loading  and  un- 
loading. They  are  altogether  independent  of  the 
master  or  owner.  In  one  sense,  indeed,  they 
may  be  said  to  be  agents  of  the  owner,  but  they 
are  not  in  any  sense  his  servants.  They  are  not 
put  in  his  place  to  do  an  act  which  be  int(aided 
to  do  for  himself."  Now,  unless  the  association 
undertook  to  do  the  nursing,  the  nurse  was 
not  sent  to  the  patient  to  do  work  which 
they  had  undertaken  to  do  themselves.  I  will 
al&o  read  a  passage  from  the  judgment  of 
Brett,  J.  in  the  same  case.  He  said:  "I 
apprehend  it  to  be  a  true  principle  of  law 
that,  if  I  lend  my  servant  to  a  contractor, 
who  is  to  have  the  sole  control  and  superinten- 
dence of  the  work  contracted  for,  the  indepen- 
dent contractor  is  alone  liable  for  any  wron^ul 
act  done  by  the  servant  while  so  employed.  The 
servant  is  doing,  not  my  work,  but  the  work 
of  the  independent  contractor."  So,  in  this 
'Case,  t^e  connection  of  master  and  servant 
did  not  exist  between  the  nurse  and  the  asso- 
<^tion  for  the  purpose  of  making  the  associa- 
tion liable  for  the  neKligence  of  the  nurse. 
Therefore  the  defendants  are  not  liable  for 
the  negligence  of  the  nurse,  and  iiiis  appeal 
most  he  allowed  and  judgment  be  witered  for  the 
defendants. 

Stibling,  L.J. — I  am  entirely  of  the  same 
opinion.  The  question,  as  the  Master  of  the 
ELolls  has  stated,  is  what  was  really  tha  contract 
between  the  plaintifE  and  the  association.  Did 
the  association  contract  to  nurse  the  patient,  or 
did  they  only  contract  to  supply  a  properly  quali- 
fied nurse  for  the  patient  r'  I  think  that  the 
right  answer  to  that  question  is  that  the  associa- 
tion did  not  contract  to  nurse  the  patient,  but 
only  to  supply  a  properly  qualified  nurse.  Upon 
that  point  the  important  document  is  the  form 
eent  by  the  association  in  answer  to  the  applica- 
tion for  a  nurse.  We  have  that  document  before 
us.  It  is  headed  :  "  Oldham  Nursing  Association. 
Nurses,  with  full  hospital  training,  supplied  for 
medical,  surgical,  massage,  maternity,  mental, 
and  infections  cases " ;  and  it  goes  on  to  state 
that  at  the  request  of  ...  a  nurse  is  sent  to 
attend  the  case  of  .  .  .  Appended  there  is  a 
form  headed :  "  Discharge  and  Confidential 
Heport.  To  be  returned  twenty-four  hours  before 
the  termination  of  the  nurse's  servises " ;  and 
that  form  contains  spaces  to  be  filled  up  by  the 
**  medical  attendant "  and  by  the  "  employer." 
That,  upon  the  face  of  it,  seems  to  me  primdjacie 
to  be  a  contract  with  the  patient,  described  as  the 
"  employer  ",  for  the  employment  of  a  nurse  whom 
the  association  is  to  supply,  that  is,  a  contract  to 
supply  a  nurse  who  is  to  be  in  the  employment 
of  the  patient.  On  behalf  of  the  plaintiffs  it  has 
been  strongly  urged  that  the  regulations  of  the 
association  show  that  the  nurse  remained  the 
servant  of  the  association.  It  seems  to  me,  how- 
'  over,  that  those  regulations  are  part  of  the  con- 
tract between  the  nurse  and  the  association,  and  are 
not  part  of  the  contract  between  the  patient  and 
the  association.  It  seems  to  me  that  it  was  not 
intended,  when  a  contract  was  made  for  the  sup- 
plying of  a  nurse,  that  the  regulations  were  to 
interfere  with  the  discharge  of  her  duty  batween 


the  nurse  and  the  employer.  It  was  never  in- 
tended, in  my  opinion,  by  rule  7  (6)  that  the 
superintendent  should  do  anything  inconsistent ' 
with  the  obedience  of  the  nurse  to  the  doctor's 
orders.  I  come,  therefore,  to  the  conclusion  that 
this  appeal  ought  to  be  allowed  and  judgment 
entered  for  the  defendants. 

Mathew,  L.J. — I  am  of  the  same  opinion.  It 
has  been  argued  on  behalf  of  the  plamtiffs  that 
the  terms  of  the  contract  with  the  association  are 
to  be  found  in  the  rules  and  regulations  of  the 
association. .  In  my  opinion  that  is  not  so.  They 
were  not  provided  for  any  such  purpose.  This 
is,  I  think,  a  perfectly  simple  case  of  evei7day 
occurrence.  A  person  is  ill  and  about  to  undergo 
an  operation.  The  doctor  in  attendance  is  asked 
to  find  a  nurse,  and  he  applies  for  a  nurse  to  this 
institution.  It  seems  to  me  that  the  moment  the 
nurse  reaches  the  house  of  the  patient  she 
becomes  the  servant  of  the  patient.  That  is 
in  entire  harmony  with  these  rules  and  regula- 
tions. The  patient  could  object  to  the  nurse  who 
was  sent  and  refuse  to  accept  her  services.  I 
agi-ee  that  this  appeal  must  succeed. 

Appeal  dUowed. 

Solicitors  for  the  appellants.  Field,  Boseoe, 
and  Co.,  for  G.  S.  Claydon,  Oldham. 

Solicitors  for  the  respondents,  Jaquet  and  Co., 
for  John  Armstrong,  Oldham. 


Monday,  July  18. 

(Before  Collins,  M.B.,  Stiblino  and 
Mathbw,  L.JJ.) 

MiLLBTT  V.  Ballasd.  (a) 

APPEAL  FROM  THE  KINO's  BENCH  DIVISION. 

Fraetice— Appeal — Appeal  from,  County  Court- 
Action  of  "  ejeeiment  " — Bight  of  appeal — 
Value  or  rent  of  premitet  not  exceeding  201.  a 
year— County  Court*  Act  1888  (51  &  52  Vict, 
c.  43), «.  120. 
Under  sect.  120  of  the  County  CourU  Act  1888, 
there  it  a  rigM  of  appeal,  without  leave,  from 
the  deeition  of  a  County  Court  judge  in  an 
"  action  of  ejectment,"  brought  under  sect.  59  of 
the  Act,  whether  the  yearly  rent  or  value  of  the 
premises  does  or  does  not  exceed  201. 
Shrewsbury  v.   Garfield    (65    L.    T.    Bep.    748)    ■*■ 

overruled'. 
Appeal  of  the  defendant  from  the  order  of  the 
Divisional    Court    (Lord   Alverstone,    C.J.  and 
Kennedy  and   Fhillimore,  JJ.),  dismissing   an 
appeal  from  the  county  court. 

The  plaintiff  brought  this  action  in  the  county 
court  to  recover  possession  of  a  small  strip  of 
land,  under  sect.  59  of  the  County  Courts  Act 
1888. 

The  plaintiff  was  not  the  landlord  of  the  defen- 
dant, and  the  action  could  not  have  been  brought 
under  either  sect.  138  or  sect.  139  of  the  County 
Conrte  Act  1888. 

The  yearly  rent  or  value  of  the  premises  in 
question  did  not  exceed  202. 

At  the  trial  the   learned  county  court  judge 
gave  judgment  in  favour  of  the  plaintiff.    Leave 
to  appeal  was  not  asked  for  nor  given. 
The  defendant  appealed,  and  it  was  objected 

(•)  Beported  by  J.  H.  Williaiis,  Esq.,  Btrrlater-at-Lkw. 
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on  behalf  of  the  plaintiff  that  the  appeal  wonld 
not  lie  without  leave  of  the  county  court  judze. 

The  Divisional  Court  bald,  following;  tbe  deci- 
Bion  in  Shreuiibury  v.  Oarfi^ld  (65  L.  T.  Bep. 
748),  that  the  appeal  would  not  lie  without  the 
leave  of  tbe  county  court  judge,  and  diamiBBed 
tbe  appeal  upon  that  ground. 

The  County  Courts  Act  1888  (51  &  52  Vict. 
a  43),  provides : 

Sect.  120.  If  any  party  in  any  aotion  or  mattar  shall 
be  dissatisfied  with  the  determination  or  direction  of 
the  judge  in  point  of  law  or  equity,  or  npon  the  admis- 
sion or  rejection  of  any  evidence,  tbe  party  aggrieved 
by  the  judgment,  direction,  decision,  or  order  of  tbe 
judge  may  appeal  from  tbe  same  to  tbe  High  Court,  in 
such  manner  and  subject  to  such  conditions  as  may  be 
for  the  time  being  provided  by  tbe  rules  of  tbe  Supreme 
Conrt  regulating  the  prooedare  on  appeals  from  inferior 
courts  to  the  High  Court ;  Provided  always,  that  there 
shall  be  no  appeal  in  any  action  of  contract  or  tort, 
other  than  an  action  of  ejectment  or  an  aotion  in  wbiob 
the  title  to  any  corporeal  hereditament  shall  have  come 
in  question,  where  the  debt  or  damage  claimed  does  not 
exceed  twenty  pounds,  nor  in  any  action  of  replevin, 
where  the  amount  of  rent  or  the  damage  or  value  of 
goods  seized  does  not  exceed  twenty  pounds,  nor  in  any 
aotion  for  tbe  recovery  of  tenements  where  tbe  yearly 
rent  or  value  of  the  premises  does  not  exceed  twenty 
ponnds,  nor  in  proceedings  in  interpleader  where  tbe 
money  claimed  or  tbe  vajne  of  tbe  goods  or  chattels 
claimed,  or  of  the  proceeds  thereof,  does  not  exceed 
twenty  pounds,  unless  tbe  judge  shall  think  it  reason- 
able and  proper  that  such  appeal  should  be  allowed,  and 
shall  grant  leave  to  appeal.  At  tbe  trial  or  hearing  of 
any  aotion  or  matter,  in  which  there  is  a  right  of  appeal, 
tbe  judge,  at  the  request  of  either  party,  shall  make  a 
note  of  any  question  of  law  raised  at  such  trial  or 
hearing,  and  of  the  facts  in  evidence  in  relation  thereto, 
and  of  bis  decision  thereon,  and  of  bis  decision  of  the 
aotion  or  matter. 

The  County  Conrt  Bnles,  Order  V.,  provides : 

Bule  3.  Actions  brought  to  recover  possession  of 
tenements  under  the  provisions  of  section  one  hundred 
and  thirty -eight  or  section  one  hundred  and  thirty -nine  of 
the  Act  shall  be  distinguished  as  actions  for  the  recovery 
of  possession,  and  actions  brought  under  section  fifty- 
nine  of  tbe  Act  shall  be  distinguished  as  actions  of 
'  ejectment.  Where  an  action  of  ejectment  is  brought  in 
a  case  in  which,  in  the  opinion  of  the  judge,  an  action 
should  have  been  brongbt  for  the  recovery  of  possesBion, 
tbe  plaintiff  shall  not  be  entitled  to  any  further  relief, 
or  to  any  further  coats,  than  be  would  have  been  entitled 
to  in  an  aotion  for  the  recovery  of  possession. 
The  defendant  appealed,  with  Icavd. 

/.  Eldon  Banket,  K.C.  and  8.  Q.  Lushingion 
for  the  appellant. — ^The  question  in  this  appeal  is 
whether,  under  sect.  12U  of  the  County  Courts 
Act  1888,  there  iB  a  right  of  appeal  in  an  "action 
of  ejectment "  whatever  may  oe  the  yearly  rent 
or  value  of  the  premises.  The  learned  judges  in 
the  Divisional  Court  thought  that  they  were 
bonnd  to  follow  the  earlier  decision  of  a  Divisional 
Court  in  Shrewsbury  v.  Garfield  (65  L.  T.  Bep. 
748),  although  their  opinion  was  really  in  favour 
of  the  appellant.  In  sect.  120  there  is  first  given 
a  general  right  of  appeal  in  all  cases  without 
leave;  then  there  is  a  proviso  that  in  cases 
below  a  certain  amount  or  value  there  shall  be  no 
appeal  without  leave.  From  that  proviso,  how- 
ever, "  an  action  of  ejectment "  is  excepted, 
although  in  an  "  action  for  recoveiy  of  tenements 
where  the  yearly  rent  or  value  of  the  premises 
does  not  exceed  202.,"  it  is  provided  that  there 


shall  be  no  appeal  without  leave.  There  is,  there- 
fore, in  sect.  120,  tbe  distinction  clearly  drawn 
between  "  an  action  of  ejectment "  and  an  "  action 
for  the  recovery  of  tenements."  That  distinction 
is  found  in  the  provisions  of  tbe  Act  conferring 
jurisdiction.  Sect.  59  confers  jurisdiction  in 
"  actions  of  ejectment " ;  and  in  Fart  6,  which  is 
headed  "  Recovery  of  Tenements,"  sects.  138  and 
139  give  jurisdiction  in  actions  to  recover  pos- 
session  by  landlord  against  tenant  when  the  term 
has  expired  or  been  determined  by  notice  to  quit, 
or  for  nonpayment  of  rent.  Then  Order  V., 
r.  3,  of  the  County  Court  Rules  provides  in 
express  terms  that  actions  under  sects.  138  and 
139  shall  be  distinguished  as  "actions  for  the 
recovery  of  tenements,"  and  actions  under 
sect.  59  as  "  actions  of  ejectment."  The  present 
action  was  brought  under  sect.  59,  and  could  not 
have  been  brought  under  sect.  138  or  sect.  139, 
and  it  is  therefore  an  "  action  of  ejectment,"  and 
there  is  a  right  of  appeal  without  leave,  although 
tbe  yeai'ly  rent  or  value  of  the  premises  does  not 
exceed  20Z.  This  distinction  between  actions  of 
ejectment  and  actions  for  the  recovery  of  tene- 
ments dates  from  the  first  County  Courts  Act, 
and  has  been  continued  throughout  all  the  sub- 
sequent Acts.  In  the  County  Courts  Act  1846 
f9  &  10  Vict.  c.  95)  jurisdiction  in  "  any  action  of 
ejectment "  was,  by  sect.  58,  expressly  excluded ; 
but,  by  sect.  122,  jurisdiction  was  given  in 
actions  for  the  recovery  of  tenements  by  landlord 
against  tenant.  Under  that  Act  there  was  no 
right  of  appeal  at  all.  A  right  of  appeal  by 
special  case  was  first  given  by  sect.  14  oi  13  &  14 
Yict.  c.  61  in  certain  actions.  Then,  by  the 
County  Courts  Act  1856  (19  &  20  Vict.  c.  108), 
sect.  122  of  the  Act  of  1846  was  repealed,  and 
jurisdiction  in  actions  by  landlord  against  tenant 
was  conferred  by  Eeots.  50  and  52 ;  and  by  sect.  68 
an  appeal  was  allowed  in  such  cases  where  the 
yearly  rent  or  value  exceeded  201.  The  County 
Courts  Act  1867  (30  &  31  Vict.  c.  142)  first  gave 
jurisdiction  in  "actions  of  ejectment"  where 
neither  the  yearly  rent  nor  value  exceeded  202. ; 
and,  by  sect.  13,  gave  an  unlimited  right  of 
appeal  in  those  cases.  The  County  Courts  Aot 
1888  has  repealed  all  the  previous  statutes,  an0 
has  preserved  the  distinction  between  "  actionn 
of  ejectment "  and  "  actions  for  the  recovery  of 
tenements,"  giving  in  the  case  of  the  first-named 
actions  an  unlimited  right  of  appeal  as  before, 
but  in  the  case  of  the  latter  class  of  actions  only 
the  same  limited  right  of  appeal  as  before.  It 
is  clear  that  the  case  of  Shrewtbury  v.  Garfielit 
{yhi  sttp.)  was  wrongly  decided,  and  that  decision 
ought  to  be  overruled. 

Moniagrie  Shearman,  K.C,  and  Woodcock  for 
the  respondent. — The  decision  in  Shreicsbury  v. 
Garfield  [ubi  sup.)  was  right  and  ought  to  be 
approved  in  this  court.  An  action  for  the 
recovery  of  tenements  by  a  landlord  against  a 
tenant  is  an  action  of  ejectment,  and  an  action 
of  ejectment  is  an  action  to  recover  possession  of 
a  tenement.  In  sect.  59,  which  confers  jurisdic- 
tion in  actions  of  ejectment,  the  word  "tene- 
ments "  is  used.  In  sect.  120  actions  of  eject- 
ment are  excluded  from  the  first  part  of  the  pre- 
Tito  because  they  are  specifically  dealt  with  in  a 
later  part  of  the  proviso.  The  course  of  legisla- 
tion in  this  matter  shows  that  there  was  at  first 
a  limited  jurisdiction  with  an  unlimited  right  of 
appeal ;   and  then  a  limitation  of  the  right  of 
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appeal.  The  scheme  of  the  Act  of  1888,  by  which 
ah  previons  Acts  were  repealed,  conBolidated,  and 
amended,  was  to  farther  limit  the  right  of  appeal 
and  to  place  all  actions  for  the  recovery  of 
pouesaion  of  lands,  tenements,  and  hereditaments 
npon  the  same  footing.  The  jurisdiction  in  both 
classes  of  action  is  limited  in  precisely  the  same 
way,  and  there  is  no  reason  why  there  shonld  be  a 
lai^er  right  of  appeal  in  the  one  class  oC  actions 
tlian  in  the  other.  The  decision  in  Shrewibury  v. 
Qatiield  {ubi  tup.)  has  established  the  practice  for 
ao  long  a  time  that  it  oaght  not  now  to  be 
disturbed. 

J.  Eldon  Banket,  K.O.  in  reply. — The  decision 
in  Shrewibury  v.  Oarfield  {ubi  tup.)  has  for  a  long 
time  been  qaestioned  in  the  County  Courts 
Annual  Practice  and  in  other  text-  books. 

Collins,  M.B. — This  is  an  appeal  from  the 
decision  of  the  Divisioaal  Court  on  an  appeal  in  an 
action  of  ejectment  brought  in  the  County  Court. 
The  question  which  arose  in  the  Divisional  Court 
was  whether  there  was  an  appeal  as  of  right  from 
the  judgment  of  the  County  Court  judge.  The 
learned  judges  in  the  Divisional  Court  felt 
themselves  bound  by  an  earlier  decision  of  a 
Divisional  court,  in  Shrewsbury  v.  Oarfield  (65 
L.  T.  Sep.  748),  in  which  it  was  held  that  no 
appeal  lies  to  the  High  Court,  without  leave,  from 
the  decision  of  a  judge  of  a  County  Court  in 
actions  for  the  recovery  of  tenements,  whether  the 
parties  be  landlord  and  tenant  or  otherwise,  or 
whether  the  title  to  such  premises  be  in  question 
or  not,  where  the  yearly  rent  or  value  thereof 
does  not  exceed  202.  In  the  present  case,  the 
Divisional  Court,  though  I  gather  that  they  did  not 
altogether  assent  to  the  principle  of  that  case,  felt 
bound  by  its  authority,  and  gave  leave  to  appeal  to 
this  court.  The  action  in  question  is  not,  within  the 
mmdya«ie  meaning  of  the  language  of  the  County 
Courts  Act  1888,  an  action  for  "  the  recovery  of 
tenements  "  but  is  an  action  of  "  ejectment."  The 
contention  on  behalf  of  the  appellant  here  is  that 
throughout  the  whole  course  of  County  Court 
legislation  there  is  a  clear  distinction  between  the 
two  classes  of  action,  the  one  class  where  title  is 
concerned  being  called  actions  of  ejectment,  the 
other  class  of  simple  actions  between  landlord 
and  tenant  being  called  actions  for  the  recovery 
<^  tenements.  Now,  we  begin  the  discnssion  in 
this  case  with  sect.  120  of  the  County  Courts  Act 
1888.  That  Act  repeals  all  the  previous  statutes, 
and  sect.  120  now  contains  the  whole  law  upon 
the  question.  Sact.  120  provides  that :  "  If  any 
party  in  any  action  or  matter  shall  be  dissatisfied 
with  the  determination  or  direction  of  the  judge 
in  point  of  law  or  equity  .  .  .  the  party 
aggrieved  by  the  judgment,  direction,  deciaion,  or 
order  of  the  judge  may  appeal  from  the  same  to 
High  Court.  .  .  .  Provided  always  that  there 
shall  be  no  appeal  in  any  action  of  contract  or 
tort,  other  tlum  an  act  of  ejectment  or  an  action 
in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  have  come  in  question,  where 
the  debt  or  damage  claimed  shall  not  exceed  202. 
.  .  .  nor  in  any  action  for  the  recovery  of  tene- 
ments where  the  yearly  rent  or  value  of  the  pre- 
mises does  not  exceed  202.  .  .  .  unless  the  j  udge 
shall  think  it  reasonable  and  proper  that  such 
appeal  should  be  allowed,  and  shall  grant  leave 
to  appeal."  Now,  one  sees  there  upon  the  simple 
construction  of  that  section  that  an  action  of 


ejectment  or  an  action  in  which  the  title  to  any 
hereditament  comes  in  question  is  excepted  out 
of  that  part  of  the  legislation  which  limits  the 
right  of  appeil.  If,  then,  there  be  that  exception, 
what  interpretation  ought  we  to  put  upon  the 
later  part  of  the  clause  which  deals  with  an  action 
"  for  the  recovery  of  the  tenements  "  ?  The  two 
parts  of  the  section  can  only  be  reconciled  by 
treating  aU'  action  of  ejestment  as  something 
different  from  an  action  for  the  recovery  of  tene- 
ments, though  ejectment  is  generally  wide  enough 
to  include  both.  Bat  the  language  of  the  section 
has  expressly  excepted  an  action  of  ejectment 
from  the  limitation  of  the  right  of  appeal,  and 
has  expressly  limited  the  right  of  appeal  in  the 
case  of  an  action  for  the  recovery  of  tenements 
where  the  rent  or  value  does  not  exceed  202. 
Therefore,  I  should  have  thought  that  an  action 
of  ejectment  was  not  within  the  limitation,  but 
that  there  was  an  absolute  right  of  appeal.  Bat 
we  are  also  entitled  to  look  ac  the  earlier  legisla- 
tion of  which  this  section  is  a  compendious  con- 
solidation ;  and  we  are  also  entitled  to  look  at  the 
County  Court  Rules  made  under  the  Act  of  1838. 
Those  rules  are  valuable  as  a  contemporaneous 
exposition  of  the  meaning  of  the  Act  by  the  most 
skilled  persons,  and  as  being  confirmed  by  the 
highest  authority.  Order  V.,  r.  3,  of  the  County 
Court  Rules  adopts  the  distinction  which  appears 
in  sect.  120.  It  provides  that :  "  Actions  brought 
to  recover  the  possesion  of  tenements  under  the 
provisions  of  section  138  or  section  139  of  the 
Act  shall  be  distinguished  as  actions  for  the 
recovery  of  possession,  and  actions  brought 
under  section  59  of  the  Act  shall  be  distinguished 
as  actions  of  ejectment."  That  rule,  therefore, 
refers  to  and  distinguishes  the  two  classes  of 
actions.  Sect.  59  of  the  Act  deals  with  actions 
of  ejectment,  and  provides  that  "  all  actions  of 
ejectment  where  neither  the  value  of  the  lands, 
tenements,  or  hereditaments,  nor  the  rent  payable 
in  respect  thereof,  shall  exceed  the  sum  of  502. 
by  the  year  may  be  brought  and  prosecuted  in 
the  court  of  the  district  in  which. the  lands,  tene- 
ments, or  hereditament  are  situate.".  No  doubt 
the  word  "  tenement "  is  used  in  that  part  of  the 
section  as  well  as  the  words  "  lands  "  and  "  here- 
ditaments,"  though  that  word  "  tenements "  is 
dropped  out  of  the  later  part  of  the  same  section. 
Rule  3  of  Order  V.,  however,  draws  a  clear  dis- 
tinction between  the  two  classes  of  actions. 
Looking  at  Part  6  of  the  Act  and  sects.  138  and 
139,  we  find  that  those  sections  come  under  the 
heading  of  Part  6,  "  Recovery  of  Tenements,"  and 
that  the  sidenotes  to  those  sections  are  "  posses- 
sion of  small  tenements  may  be  recovered  in 
County  Courts  by  landlords  whose  term  has 
expired  or  been  determined  by  notice,  and 
"  possession  of  small  tenements  may  bs  recovered 
in  the  courts  by  landlords  for  nonpayment  of 
rent."  That  is  the  position  of  the  matter  upon 
a  consideration  of  the  Act  of  1888  itself  and  of 
the  contemporaneous  rule.  Then  when  I  pass  on 
to  the  earlier  legislation  of  which  this  Act  is  a 
consolidation  that  view  is  confirmed.  In  the  first 
Act,  9  &  10  Vict.  c.  95,  jurisdiction  in  actions  of 
ejectment  was  altogether  excluded,  but  jurisdic- 
tion was  given  in  respect  of  small  tenements  in 
actions  by  landlord  against  tenant.  That  state 
of  thuiga  continued  down  to  the  passing  of  the 
County  Courts  Act  1867,  when  jurisdiction  in 
actions  of  ejectment  was  first  given.    There  was 
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then  no  interference  with  the  right  of  appeal  in 
aotionB  of  ejectment,  bnt  there  were  special 
limitatione  of  the  right  of  appeal  in  actions  for 
the  recovery  of  small  tenements.  That  was  the 
position  of  things  when  the  Act  of  1888  was 
passed.  The  result,  in  my  judgment,  is  that  it  is 
clear  that  sect.  120  must  be  construed  according  to 
the  ordinary  and  natural  meaning  of  the  language 
tised.  In  the  section  an  action  of  ejectment  is 
referred  to  as  belonging  to  a  special  class  of 
actions,  and  when  referring  to  the  other  well 
known  class  of  actions  the  section  calls  them 
actions  for  the  recovery  of  tenements.  In  my 
opinion,  on  these  grounds,  this  appeal  most  lie 
allowed. 

Stirling,  L.J. — I    am  of  the  same  opinion. 
The  difficulty  arises  by  reason  of  the  fact  that  the 
Legislature  has,  from  the  commencement  of  the 
County  Court  legislation,  drawn    a    distinction 
between  actions  of  ejectment  and  actions  for  the 
recovery  of  possession  in  cases  between  landlord 
and  tenant.     The  County  Courts  Act  1846,  by 
sect.  58,  provided  that  "  the  court  shall  not  have 
cognisance  of   any  action  of  ejectment,  or   in 
which  the  title  to  any  corporetJ  or  incorporeal 
hereditament    shall    be    in    question " ;    but   by 
sect.  122  it  was  provided  that  when  the  term  or 
interest  of  a  tenant  should  expire  or  be  determined 
by  notice  to  quit,  if  the  value  of  the  premises  or 
the  rent  payable  in  respect  thereof  did  not  exceed 
bOl.  a  year,  the  landlord  might  recover  possession 
in  the  County  Court.    Sect.  122  was  repealed  by 
the  County  Courts  Act  1856,  and  in  lieu  thereof 
sects.  50  and  52  of  the  later  Act  provided  that  the 
landlord  might  recover  possession  in  the  County 
Court,  where  neither  the  value  nor  rent  exceeded 
£02.  a  year,  and  the  term  had  expired  or  been 
determined  by  notice  to  quit  or  the  rent  was  one 
half  year  in  arrear.    In  that  state  of  things  the 
amending  County  Courts  Act  1867  was  passed, 
and  that  Act,  by  sect.   11,  provided  that  "all 
actions  of  ejeccment  where  neither  the  value  of 
the  lands,  tenements,  or  hereditaments,  nor  the 
rent  payable  in  respect  thereof,  shall  exceed  the 
sum  of  20i.  by  the  year,  may  be  brought  and  pro- 
secuted  in  the  County  Court  of  the  district  in 
which  the  lands,  tenements,  or  hereditaments  are 
situate  " ;  and  sect.  13  gave  a  right  of  appeal  in 
all  actions  of  ejectment.    I  should  mention  that 
by  sect.  58  of  the  Act  of  1856  a  right  of  appeal 
without   leave    was    given    in    actions    for   the 
recovery  of  tenements  by  landlord  against  tenant 
only  in  cases  where  the  yearly  rent  or  value  of  the 
premises  exceeded  20i.    That  being  the  state  of 
things,  the  County  Courts  Act  1888  was  passed, 
which  was  a  consolidation  Act.    It  is  impossible 
to  look    at   the  prior  legislation  without  seeing 
that  sect.  120  of  the  Act  of  1888  gathers  up  into 
one  section  all  the  scattered  sections  relating  to 
appeal  in  the  earlier  Acts.     Thus  the  contrast 
of    language   in   sect.    120   is    made   the    more 
apparent.     But  I   do  not  think  that  there  was 
any  intention  to  alter  the  previous  law.    It    is 
quite  clear,  to  my  mind,  that  it  was  intended  that 
there  should  be  an  appeal  as  of  right  in  all  actions 
of  ejectment.    Sect.  59  of  the  Act  1888  gives  the 
jurisdiction    in    actions    of    ejectment ;    but  in 
Fart  6,  which  is  headed  "  Recovery  of  possession, 
the  provisions  as  to  recovery  oi  possession  in 
cases  of  small  tenements  are  to   be  found  in 
sects.  138  and  139.    Now,  the  question  which  we 
hare  to  decide  is  whether  this  case  falls  within  the 


term  "  action  of  ejectment,"  as  used  in  the  Act 
of  1888,  or  within  the  term  "  action  for  the 
recovery  of  tenements."  It  seems  to  me  that, 
looking  at  the  prior  legislation  and  at  the  frame 
of  this  Act,  the  more  reasonable  conclusion  is 
that  at  which  the  Master  of  the  Bolls  has  arrived, 
with  which  I  entirely  agree,  that  this  is  an 
action  of  ejectment  in  wluch  there  is  a  right  of 
appeal  irrespective  of  the  value  or  rent  of  the 
premises.  I  agree  therefore,  that  this  appeal  moat 
be  allowed. 

Mathbw,  L.J. — ^I  am  of  the  same  opinion.  I 
think  that  this  is  not  an  action  for  the  recovery 
of  tenements,  bnt  that  it  is  an  action  of  ejectment 
within  the  meaning  of  sect.  120  of  the  Act.  Upon 
reading  the  whole  section  it  is  impossible  to  say 
that  this  is  an  action  for  the  recovery  of  tene- 
ments within  the  meaning  of  the  proviso  to 
sect.  120.  I  agree  with  the  Master  of  the  Bolls 
and  Stirling,  L.J.  that  this  appeal  must  be 
^^^oweA.  ^^^^i  aUovoed. 

Solicitors  for  the  appellant,  Bramall  and 
White. 

Solicitors  for  the  respondent,  James  White  and 
Leonard. 


HIGH    COURT   OF   JUSTICE. 

OHANOERT  DIVISION. 

May  10  and  II. 

(Before  Jotcb,  J.) 

Be  Tbimmbb  ;  Cbundwbix  v.  Tbimmeb.  (a) 

WiU — Construction — Gift  of  property  of  tohich 
testator  was  tenant  in  common,  and  which  had 
not  been  partitioned — Tenancy  in  common  ef 
interest  %n  New  Biver  Company — Separate 
receipt  of  dividends — No  format  partition — Ex- 
trinsic  evidence — Admissibility. 

B.  was  tenant  in  eommon  with  his  brother  C, 
under  their  father's  will,  of  an  interest  in  the 
New  Biver  Company.  The  dividends  were  paid 
separately  to  B.  and  C,  and  they  were  regarded 
by  the  company  as  being  each  the  owner  of  an 
undivided  share  in  the  interest.  No  formal 
partition  of  the  property,  however,  was  at  any 
time  effected,  and  in  an  agreement  between  B. 
and  C.  relating  to  the  partition  of  other  property 
of  which  they' were  tenants  in  common  it  was 
recited  that  they  had  agreed  not  to  partition  the 
interest  in  the  New  Biver  Company,  but  to 
retain  it  for  the  present  in  their  joint  ownership. 
B.  afterwards  died,  having  devised  to  C.  all  his 
share  and  interest  of  and  in  all  the  real  estate 
derived  under  the  will  of  his  father,  which  he 
held  as  tenant  in  common  with  C,  and  which 
should  not,  at  the  date  of  B.'s  death,  have  been 
partitioned.  At  the  daie  of  B.'s  death  there  was 
other  real  estate  of  which  B.  and  C.  were  tenants 
in  common  under  their  father's  wiU,  and  which 
had  not  in  any  way  been  partitioned.  On  a 
summons  taken  out  for  the  determination  of  the 
question  whether  B.'s  share  in  the  interest  in  the 
New  Biver  Company  passed  to  C.  under  the 
above  devise  or  not : 

Held,  that  in  view  of  the  separate  receipt  of  divi- 
dends by  B.  and  G.  there  had  ceased  to  be  unity 

(a)  Beported  by  H.  W.  Law,  Eiq.,  Burister-at-lAW. 


Digitized  by 


Google 


Sept.  3,  1904.] 


THE  LAW  TIMES. 


[Vol.  XCI.-27 


Ghas.  Div.] 


Be  Tbihhbb;  Gbundwsll  v.  Tbimmbb. 


[CHA.N.  DiT. 


of  potaestion  in  the  interest,  that  it  had  been 
fully  pariitUmed  and  R.  and  C.  had  ceased  to 
be  tenants  in  common  of  it,  and  that  it  therefore 
did  not  pass  bi/  the  devise. 
Held,  aUo,  that  the  recital  in  the  agreement  for 
the  partition  of  the  other  property  was  not 
<tdmi»»ibl«  as  evidence  of  the  testator's  intention. 

Adjottbned  suuuons. 

By  his  will,  dated  the  22nd  April  1890,  George 
Trimmer  devised  all  the  residue  of  his  real  estate, 
and  bequeathed  aU  the  residue  of  his  personal 
«8tate,  whatsoever  and  wheresoever,  unto  and 
«qaa11y  between  his  sons  Robert  George  Trimmer 
and  Charles  £dwin  Trimmer  absolutely  as  tenants 
in  common.  The  testator  declared  it  to  be  his 
wish  that  his  said  two  sons  might,  as  far  as  they 
«oald  do  so,  arrange  between  themselves  for  the 
ilivision  of  the  whole  or  greater  part  of  his  said 
lesidnary  estate  instead  of  resorting  to  a  sale 
thereof,  and  for  that  purpose  he  desired  them, 
where  they  could  agree  upon  such  a  course,  to  set 
a  value  themselves  upon  the  several  properties 
<!omprised  in  such  devise,  or  where  they  could 
not  agree  upon  the  value  themselves,  to  have  the 
value  fixed  by  one  or  more  indifferent  persons  in 
the  nsaal  way.  George  Trimmer  died  in  1892, 
and  his  will  was  proved  on  the  5th  Jan.,  1893. 
His  residuary  estate  comprised,  in  addition  to 
other  real  estate,  four  seventy-second  parts  of  an 
«ntire  thirty-sixth  share  of  the  King's  moiety  of 
the  New  Biver  Company. 

In  July  1893  Robert  George  Trimmer  and 
Charles  Edwin  Trimmer  each  requested,  by  letter, 
the  Treasurer  of  the  New  Biver  Company  to  send 
him  in  future  the  dividend  warrants  on  one  thirty- 
sixth  of  a  King's  share  by  post,  at  the  writer's 
risk,  to  specified  addresses,  and  undertook  to  give 
notice  of  any  alteration  which  might  take  place 
in  the  position  of  the  property  by  change  of 
tmstees  or  otherwise.  This  was  accordingly  done 
by  the  New  Biver  Company,  and  throughout  the 
joint  lives  of  Bobert  George  Trimmer  and 
Charles  Edwin  Trimmer  they  were  regarded  by 
the  company  as  being  each  entitled  in  fee  to  an 
nndivided  thirty-sixth  part  of  an  entire  thirty- 
sixth  share  in  the  King's  moiety,  and  the  dividends 
on  each  such  undivided  part  of  a  share  were  paid 
by  the  company,  in  accordance  with  their  usual 
custom,  to  Bobert  George  Trimmer  and  Charles 
Edwin  Trimmer  respectively  as  being  the  persons 
appearing  as  entitled  thereto,  and  capable  of 
giving  a  proper  discharge  for  the  same. 

On  the  29th  April  1898  Bobert  George 
Trimmer  and  Charles  Edwin  Trimmer  entered 
into  a  written  agreement  with  a  view  to  partition 
or  eale,  respecting  the  real  estate  to  which  they 
were  entitled  under  the  will  of  George  Trimmer 
or  otherwise,  under  which  agreement  certain 
portions  of  such  proper^y  were  to  be  conveyed  or 
anrrendered  to  one  of  them,  and  other  portions 
to  the  other. 

The  agreement  contained  a  recital  that  it  had 
been  agireed  that  the  properties  comprised  in  the 
3rd  schednle  thereto  should  not  be  dealt  with  by 
way  of  partition  at  present,  but  should  be  retained 
in  the  joint  ownership  of  Bobert  George  Trimmer 
and  Charles  Edwin  Trimmer  until  an  agreement 
for  the  partition  of  the  same  should  have  been 
come  to,  or  until  certain  portions  of  the  property 
•honld  be  capable  of  being  realised  with  their 
joint  consent. 


The  3rd  schedule  comprised,  among  others,  the 
following  entry : 


No.  oC  Property,  i       Descrlptioa  of  Fropaity. 


63 


Four  asTentf-Beoonda  of  a 
one  tfaitty-aizth  part  of 
the  King'a  moiety  of 
the  Xe«r  Biver  Company. 


Bamuks. 


To  remain. 


The  schedule  was  headed : 

Schednle  of  properties  belongfin?  to  Measra.  S.  0.  and 
C.  £.  Trimmer,  wfaioh  they  have  agreed  for  the  present 
either  to  retain  in  their  joint  ownetahip,  or  to  realise 
when  a  anitable  oooaalon  arises. 

No  formal  pai-tition  of  the  interest  in  the  New 
River  Company  was  ever  effected,  nor  was  it 
further  or  afterwards  dealt  with  by  either  of  the 
brothers  in  any  way. 

The  will,  dated  the  20th  Nov.  1901,  of  Bobert 
George  Trimmer,  contained  the  following  devise 
and  bequest : 

I  devise  and  bequeath  all  my  share  and  interest  of 
and  in  all  the  real  and  leasehold  properties  derived 
under  the  will  of  my  late  father  George  Trimmer  wbioh 
I  hold  as  tenant  in  common  with  my  brother  Charles 
£dwin  Trimmer,  and  whioh  shall  not,  at  the  date  of  my 
death,  |have  been  aold  or  partitioned  to  my  brother 
the  said  Charles  Edwin  Trimmer  absolutely. 

After  other  devises  and  bequests  the  testator 
gave  the  residue  of  his  real  and  personal  estate 
on  trusts  for  the  benefit  of  all  his  brothers  livinz 
at  his  decease,  and  the  issue  then  living  of  such 
of  them  as  should  be  dead. 

He  died  on  the  18th  Oct.  1903,  and  his  will, 
with  three  codicils  not  material  to  this  report, 
was  proved  on  the  25th  Nov.  1903.  Two  brothers, 
in  addition  to  Charles  Edwin  Trimmer,  survived 
him. 

At  the  date  of  his  death  there  were,  in  addition 
to  the  interest  in  the  New  River  Company,  other 
parts  of  the  real  estate  derived  under  the  will  of 
George  Trimmer,  whioh  the  testator  and  Charles 
Bdwin  Trimmer  held  aa  tenants  in  common, 
which  had  not  been  aold  or  in  any  way  parti- 
tioned. 

This  summons  was  taken  out  by  one  of  the 
executors  and  trustees  of  the  will  of  Bobert 
George  Trimmer  for  the  determination,  among 
other  things,  of  the  question  whether  the  moiety 
to  which  the  testator  was  entitled  of  four  seventy- 
second  parts  of  a  one  thirty-sixth  share  of  the 
King's  moiety  of  the  New  River  Company  passed 
to  Charles  Edwin  Trimmer  under  the  above 
devise  and  bequest  to  him  of  all  the  testator's 
share  and  interest  of  and  in  all  the  real  and  lease- 
hold properties  derived  under  the  will  of  Georjfe 
Trimmer,  which  the  testator  held  as  tenant  in 
common  with  Charles  Edwin  Trimmer,  or 
whether  the  same  moiety  formed  part  of  the 
testator's  residuary  estate. 

Bolt  for  the  summons. 

Bomer  for  Charles  Edwin  Trimmer.  — The 
interest  in  the  New  River  Company  of  which  the 
testator  was  tenant  in  common  with  his  brother, 
had  not  been  partitioned  at  the  date  of  his  death. 
Though  the  brothers  had  received  the  dividends 
separately  for  several  years,  the  agreement  of 
the  29th  April  1898  shows  that  they  considered 
that  the  property  was  not  partitioned.  An 
interest  in  the  New  Biver  Company  may  be  the 
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subject  of  a  tenancy  in  common  just  like  any 
other  real  estate : 

Bicayne  t.  Fawkentr,  Sboirer's  FuIUunsntary  Cuea, 
207. 
And  "  partitioned  "  in  the  testator's  Trill  must  be 
interpreted  in  the  strict  and  primary  sense,  there 
being  no  evidence  that  the  testator  used  it  in  any 
other  sense.    See 

Wigrun  on  ths  Admission  o(  Extrinsio  Eridenoe, 
prop.  2. 

Church  for  the  residuary  devisees. — 'The  agree- 
ment of  the  29th  April  1S98  cannot  be  taken  into 
consideration  in  arriving  at  the  testator's  inten- 
tion: 

Jarmaa  on  Wills,  Sth  adit.,  p.  384. 
The  testator  and  his  brother  did  all  that  was 
possible,  by  the  separate  receipt  of  dividends,  to 
sever  the  tenancy  in  common,  and  it  had  ceased 
to  exist  at  the  testator's  death.  The  words  of  the 
will  are  satisfied  by  the  other  real  estate,  which 
had  not  been  partitioned  in  any  way. 

B.  M.  PatttMon  and  Bonut  for  other  parties. 

Joyce,  J.  (after  stating  the  facts,  continued .-) 
—Shares  in  railway  companies  and  joint  stock 
companies,  though  they  are  owners  of  land,  are 
made  personal  estate  by  the  statutes  creating 
them ;  but  it  is  well  known  that  the  King's  and 
adventurers'  moieties  of  the  New  Kiver  are  for 
man^  purposes  realty.  In  my  opinion  no  actual 
partition  in  the  ordinary  sense  of  the  interest  in 
the  New  Biver  Company  which  belonged  to 
Robert  G^rge  Trimmer  and  Charles  Edwin 
Trimmer  was  necessary  as  between  them,  or 
indeed  possible.  Each  of  them  became  entitled 
nnder  tneir  father's  will  to  one  moiety  of  his 
interest  in  the  New  River,  and  for  many  years 
the  dividends  were  paid  separately  to  each  of  them. 
As  between  them  each  was  considered  to  be  the 
owner  of  half  the  father's  interest  in  severalty  for 
all  practical  purposes.  After  this  there  was  no 
unity  of  possession,  and  in  my  opinion  Robert 
George  Trimmer  was  not  at  the  date  of  his  death 
tenant  in  common  of  any  interest  in  the  New 
River  Company.  Any  interest  of  which  he  had 
been  tenant  in  common  had  been  fully  partitioned 
in  the  fullest  sense  to  which  the  term  partition  or 
ouaii  partition  can  be  applied ;  and  the  brothers 
had  ceased  to  be  tenants  in  common  of  the  pro- 
perty. Moreover,  the  evidence  shows  that  there 
IS  a  considerable  amount  of  other  property  to 
which  the  devise  to  Charles  Edwin  Trimmer  can 
be  applied;  and  I  therefore  hold  that  Robert 
George  Trimmer's  one  thirty-sixth  part  of  a 
King's  share  in  the  New  River  was  not  with'm  the 
devise  and  did  not  pass  thereby.  And  I  have  no 
doubt  that  the  testator  never  intended  to  include 
this  property  in  the  gift  In  support  of  the  view 
that  it  did  pass  under  the  gift,  an  agreement  of  the 
29th  April  1898,  relating  to  the  partition  of  the 
property  belonging  to  the  two  brothers,  was  put 
in.  This  contains  a  recital  referring  to  the 
interest  in  the  New  River  Company  ;  but  it 
cannot  be  contended  that  I  am  at  liberty  to  refer 
to  this  recital  in  order  to  establish  that  the 
testator  considered  that  he  was  still  tenant  in 
common  of  the  property,  so  as  to  show  an  inten- 
tion on  his  part  that  it  should  pass  under  the  gift. 
For  the  inadmissibility  of  such  evidence  it  is 
enough  to  refer  to  Jarman  on  Wills  (5th  edit., 
p.  384)  and  the  case  of  Millard  v.  Bailey  (13  L.  T. 


Rep.  751;   L.  Rep.  1  £q.  378),  which  is  there 
cited. 
Solicitors  :  Johnson,  Weatherall,  and  Sturt. 


Feb.  24,  25,  and  March  26. 
(Before  Swinfbn  Eadt,  J.) 

KiBKDALB  BUBIAL  BOABD  V.  LiTEBPOOI. 
COBPOEATION.  (o) 

Local    government  —  Urban  dietriel  —   County 

borough  —  Burial   board  —  City  corporation — 

Local  Government  Act  1894  (56  £  57  Vict.  c.  73), 

«.  62. 
A  county  borough  is  an  urban  diitriei  within  the 

Local  Government  Act  1894. 
The  city  of  Liverpool  became  a  county  borough 

under  the  provisions  of  sect.  31  of  the  Local 

Government  Act  1888  (51  £  52  Viet.  e.  41). 
Held,  that   the   area  of  the   county    borough  of 

Liverpool  is  an  urban  district  within  sect.  62 

of  the  Local  Government  Act  1894. 
Action. 

The  plaintiffs  were  the  bnrial  board  duly  consti- 
tuted under  the  Burial  Acts  1852  to  1835  (which 
are  adoptive  Acts  under  sect.  7  of  the  Local  Govern- 
ment Act  1894)  for  the  township  of  Kirkdale, 
situate  within  the  city  of  Liverpool,  and  had  pro- 
vided a  burial  ground  under  those  Burial  Acts. 

The  defenduits  were  the  Lord  Mayor,  Alder- 
men, and  Citizens  of  the  city  of  Liverpool,  which 
became  a  county  borough  under  sect.  31  of  the 
Local  Grovemment  Act  1888,  and  includes,  besides 
the  township  of  Kirkdale,  other  townships,  some 
of  which  had  burial  boards  and  burial  grounds, 
and  others  had  not. 

The  defendants,  acting  by  the  city  council, 
proposed  to  pass  a  reEolution,  under  sect.  62  of 
the  Local  Government  Act  1894,  that  the  powers, 
duties,  property,  debts,  and  liabilities  of  the 
plaintifFs  should  be  transferred  to  the  defendants, 
acting  by  the  city  council,  as  from  the  25th  March 
1894,  so  that  thenceforth  the  plaintiffs  should 
cease  to  exist,  and  the  defendants  become  their 
successors,  and  take  over  their  powers,  duties, 
and  property;  on  the  ground  that  the  county 
borough  of  Liverpool  constituted  an  "  urban  dis- 
trict" within  sect.  62  of  Part  4  of  the  Local 
Grovemment  Act  1894,  and  that  the  city  council 
of  the  borough  of  Liverpool  constituted  the 
council  of  that  urban  district. 

This  was  an  action  by  the  plaintiffs  for  a  decla- 
ration that  the  county  borough  of  Liverpool  ia 
not  an  "  urban  district "  within  the  meaning  of 
the  Local  Government  Act  1894  or  otherwise,  and 
that  the  resolution  proposed  to  be  passed  by  the 
plaintiffs  would  be  ultra  vires  and  void,  and  also 
for  an  injunction  to  restrain  the  defendants  from 
passing  any  such  resolution,  and  from  interfering 
with  the  powers,  duties,  and  property  of  the 
plaintiffs. 

Sect.  62,  Part  4,  of  the  Local  Government  Act 
1894  provides  as  follows : 

(1)  Where  there  is  in  any  ntban  district  or  part  of 
an  nrban  diatiiot,  any  anthority  aonstitat«d  under  any 
of  the  adoptive  Acts,  the  council  of  th«t  district  may 
resolve  that  the  powert,  dntiei,  property,  debts,  and 
liabilities  of  that  authority  ihall  be  traLsftrred  to  the 
connoil  as  from  the  d«te  specified  in  the  resolation,  and 
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vpoD  OxLt  date  the  lune  ehall  bettaiufened  aoootdingly 
and  the  authority  shall  oeaaa  to  exist,  and  the  oonnoil 
ehall  be  the  niooeason  of  that  anthority.  (2)  After  the 
appointed  day  any  of  the  adoptife  Aota  shall  not  be 
adopted  for  any  part  of  an  urban  diatriot  withont  the 
approval  of  the  oonnoil  of  that  diatriot. 

The  other  sections  of  the  Local  tioTommeot 
Act  1894,  which  are  material  for  the  pniposes  of 
the  case,  are  as  follows : — 

Sect  21,  Part  2  : 

Aa  from  the  appointed  day  (1)  nrban  sanitary  antho- 
titiea  shall  be  oalled  district  oonnoils  and  their  districts 
shall  be  called  "  nrban  districts  " ;  bnt  nothings  in  this 
Motion  shall  altar  the  style  or  title  of  the  corporation  or 
ooancU  of  a  boiongh ;  (2)  for  every  mral  sanitary  district 
ihate  shall  be  a  riiral  district  oonnoil  whose  district  shaU 
be  called  a  mral  diatriot ;  (3)  in  this  and  every  other 
Aet  of  Parliament,  nnleas  the  context  otherwise  requires, 
the  expreision  "  diatriot  oonnoil "  shall  inolnda  the 
«onnoil  of  every  nrban  district,  whether  a  borong^h  or 
not,  and  of  every  rural  district,  and  the  expression 
"  county  district "  shall  include  every  urban  and  mral 
district  whether  a  borough  or  not. 

Sect  32,  Part  2  : 

The  provisions  of  this  part  of  this  Aot  respeotiog  the 
powers,  duties,  and  liabilities  of  jnstioes  out  of  session, 
or  of  quarter  sessions,  wbioh  are  transferred  to  a  district 
oonnoil,  shall  apply  to  a  county  borough  as  if  it  were  an 
nrban  district,  and  the  county  borough  council  were  a 
disttiot  oonnoil. 

Sect  35,  Part  2: 

Save  ai  specially  provided  by  this  Act  this  part  of  this 
Aat  shall  not  apply  to  the  administrative  oonnoil  of 
London  or  to  a  oounty  borough. 

Sect.  53,  Part  4,  provides : 

(2)  If  the  area  on  the  appointed  day  under  any  autho- 
rity under  any  of  the  adoptive  Acts  will  not  aiter  that 
day  be  comprised  within  one  mral  parish,  the  powers 
and  duties  of  the  authority  shall  be  transferred  to  the 
parish  oonnoils  of  the  mral  parishes  wholly  or  partly 
oompriaed  in  that  area,  or,  if  the  area  is  partly  oompriseid 
in  an  urban  diatriot,  to  those  pariah  councils  and  the 
district  council  of  the  urban  district,  and  shall,  nntil 
other  provision  is  made  in  pursuance  of  this  Act,  be 
'Cxeroiaied  by  a  joint  committee  appointed  by  those 
oonnoils.  Where  any  sach  mral  parish  has  not  a  parish 
oonnoil  the  pariah  meeting  shall,  for  the  purposes  of  this 
{irovisian,  be  substituted  for  the  parish  council. 

Sect  54,  Part  4: 

(1)  Where  a  new  borough  is  created  or  any  other 
•ew  nrban  diatriot  is  oonstitnted  or  the  area  of  an 
vrban  diatriot  is  extended  .  .  .  then  (2)  the  pro- 
Tiaion  aforesaid  shall  be  made,  (c)  Where  the  area  of 
as  nrban  district  is  extended  by  an  order  of  the  Local 
Oovemment  Board  nnder  section  fifty-four  or  of  the 
county  couDcil  nnder  fifty-seven,  as  the  case  may  be,  of 
ihe  Local  Oovemment  Act  1888. 

Sect  75,  Part  4 : 

(1)  The  definition  of  "  parish  "  in  section  one  hundred 
«f  the  Local  Government  Act  1888  shall  not  apply  to 
this  Act,  but  save  as  aforesaid  exprestions  used  in  this 
Aot  shall,  unless  the  context  otherwise  requires,  have 
tbs  same  meaning  as  in  the  said  Act. 

Sect.  84,  Part  5 : 

(I)  The  first  elections  nnder  this  Aot  shall  bs  held  on 
the  eighth  day  of  November  next  after  the  passing  of 
this  Aot. 

The  foUowing  sections  of  the  Local  Oovemment 
Act  1888  were  also  referred  to  in  the  arguments 
and  judgment : 

Sect  31.  Eaoh  of  the  boroughs  named  in  the  third 
schedule  to  this  Aot  being  a  borough  which  on  the  first 


day  of  June  one  thousand  eight  hundred  and  eighty-eight, 
either  had  a  population  of  not  less  than  fifty  thousand, 
or  was  a  oounty  of  itself,  shall,  from  and  after  the 
appointed  day,  be  for  the  purposes  of  this  Act  an 
administrative  oounty  of  itself  and  is  in  this  Aot  referred 
to  as  a  oounty  borough. 

Third  Schedule. — County  Boroughs  :  Liverpool. 

Sect.  34  (1).  The  mayor,  aldermen,  and  burgesses  of 
eaoh  oounty  borough  acting  by  the  oouncil  shall,  aubjeot 
as  in  this  Aot  mentioned,  have  and  be  sabjeot  to  all  the 
powers,  duties,  and  liabilities  of  a  oonnty  oonnoil  under 
this  Aot  (in  so  far  as  they  are  not  already  in  possession 
of  or  subject  to  the  same),  and  in  particular  shall,  aub- 
jeot to  the  provisions  of  this  Aot  as  to  adjnstaient 
between  counties  and  county  boroughs,  be  entitled  to 
receive  the  like  sums  out  of  the  looal  taxation  aooonnt, 
and  be  bound  to  make  the  like  payments  in  substitution 
for  local  grants  and  the  like  grants  in  respect  of  the 
oosts  of  the  officers  of  unions  and  of  district  schools,  as 
in  the  oase  of  a  oounty  oonnoil,  so  far  as  the  circum- 
stances make  suoh  psymenta  applicable,  and  all  the  pro- 
visions of  this  Act  (including  those  with  respect  to  the 
forfeiture  on  the  withholding  by  a  Secretary  of  State  of 
his  oertifioate  as  respects  the  police  of  the  oounty)  shall 
sooordingly,  so  far  as  ciroumstanoes  admit,  apply  in  the 
case  of  every  suoh  borough,  with  the  neoessary  modifi- 
cations, and  in  particular  with  the  following  modifica- 
tions. 

Sect.  54  (1).  Whenever  it  'is  represented  by  the 
oonnoil  of  any  oonnty  or  borough  to  the  Local  Govern- 
ment Board  (a)  that  the  alteration  of  the  boundi^  of 
any  oounty  or  borough  ia  desirable ;  or  (b)  that  the 
union,  for  all  or  any  of  the  purposes  of  this  Aot,  of  a 
oonnty  borough  within  a  county  is  dssitable ;  or  (c)  that 
the  union  for  all  or  any  of  the  purposes  of  this  Act,  of 
any  oonnties  or  boroughs,  or  the  division  of  any  county 
is  desirable ;  or  (d)  that  it  ia  desirabls  to  oonstitnts  any 
borough  having  a  population  of  not  less  than  fifty 
thousand  into  a  county  borough  ;  or  (<)  that  the  altera- 
tion of  the  boundary  of  any  eleotoial  division  of  a  oanaty, 
or  of  the  number  of  oounty  oonnciUora  and  electoral 
divisions  in  a  oounty,  ia  deairabls ;  or  (/)  that  the 
alteration  of  any  area  of  looal  government  partly 
situate  in  their  county  or  borough  ia  deairable,  the  Looal 
Oovemment  Board  shall,  unless  for  spscial  reasons  they 
think  that  the  representation  ought  not  to  be  enter- 
tained, cause  to  be  made  a  local  inquiry,  and  may  mrJce 
an  order  for  the  proposal  contained  in  snoh  repzeaenta- 
tion,  or  for  such  other  proposal  as  they  may  deem 
expedient  or  may  refuse  such  order,  and  if  they  make 
the  order  may  by  such  order  divide  or  alter  any  elsotoral 
division. 

Sect  57  (1).  Whenever  a  county  oonnoil  is  satisfied 
that  a  prtmd  faeit  oase  is  made  out  as  respeota  any 
oounty  Strict  not  a  borough,  or  as  respects  any  parish, 
for  a  proposal  for  all  or  any  of  the  following  things — : 
that  is  to  say :  (a)  the  alteration  or  definition  of  the 
boundary  thereof  ;  {b)  the  division  thereof  or  the  union 
thereof  with  any  other  such  distriot  or  diatricta,  parish 
or  parishes,  or  the  transfer  of  part  of  a  parish  to 
another  parish  ;  (c)  the  conversion  of  any  suoh  district 
or  part  thereof,  if  it  is  a  mral  distriot  into  an  urban 
distriot,  and  if  it  is  an  urban  district  into  a  mral  dis- 
trict, or  the  transfer  of  the  whole  or  any  part  of  any 
suoh  distriot  from  one  district  to  another,  and  the 
formation  of  new  urban  or  rural  districts;  (d)  the 
division  of  an  urban  district  into  wards ;  and  (e)  the 
alteration  of  the  number  of  wards  or  of  the  boundaries 
of  any  ward,  or  of  the  number  of  members  of  any 
diatriot  oonnoil,  or  of  the  apportionment  of  such 
members  among  the  wards,  the  oonnty  council  may 
oause  suoh  inquiry  to  be  made  in  the. locality,  and  such 
notice  to  bs  given  both  in  the  locality  and  to  the  Looal 
Oovemment  Board  Education  Department,  or  other 
Oovemment  department  aa  may  be  prescribed,  and  such 
other  inquiry  and  notices  (if  any)    as   they  think  fit. 
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and  it  latUfied  that  sneh  proposal  is  deairable,  ma^ 
make  an  order  for  the  same  aocordinfljr. 

And  sect.  100: 

In  this  Aot,  if  not  inoonsistant  with  the  context,  the 
following^  terms  hare  the  meanings  hereinafter  respeo- 
tively  asaipied  to  them — that  is  to  say  .  .  .  The 
expressions  "distriot  Connoil"  and  "  Connty  distriot " 
mean  respeotively  any  distriot  Coancil  established  for 
purposes  of  looal  government  nnder  an  Aot  of  any 
fatnre  session  of  Parliament,  and  the  distriot  nnder  the 
management  of  snoh  Connoi],  and  nntil  snoh  Connoil  is 
established,  mean  respeotirely — (a)  as  regards  the 
provisions  of  the  Aot  relating  to  highways  and  main 
roads,  a  highway  anthority  and  highway  area ;  and 
(2>)  save  as  aforesaid  an  urban  or  rural  sanitary 
authority  within  the  meaning  of  the  Fnblio  Health  Act, 
1875,  and  the  distriot  of  such  anthority. 

Also  the  followint;  seotioiis  of  the  Local  Govern- 
ment (Joint  Committees)  Act  1897  (60  &  61  Yiot 
O.40): 

Seot.  1  (I).  TVhere  a  joint  committee  is  appointed 
nnder  seetion  fifty-three  of  the  Local  Government  Aot, 
1894,  for  the  purposes  of  the  Burial  Acts,  1852  to  1885 ; 
(a)  any  expenses  incurred  in  oairying  out  those  purposes 
shall  be  defrayed,  any  money  borrowed  for  those  pnr- 
possa  shall  be  borrowed,  and  any  receipts  arising  from 
those  purposes  shall  be  divided,  by  the  councils 
appointing  the  committee  in  snch  proportion  as  they 
may  agree  upon,  or,  as  in  default  of  agreement,  may  be 
determined  by  the  oonnty  council,  or,  if  one  of  the 
conndls  so  appointing  is  the  connoil  of  a  oonnty 
borough,  by  the  Looal  Qovemment  Board. 

Seot.  3.  This  Act  shall  be  construed  as  one  with  the 
Local  Government  Aot  1894,  and  may  be  cited  as  the 
Looal  Government  (Joint  Committees)  Act  1897. 

Eve,  K.G.,  DanekwirU,  K.C.  and  B.'B.  Law- 
rence for  the  plaintiffs. — The  ooanty  boroa{;h  of 
LlTerpool  is  not  an  "  urban  district "  within 
sect.  vZ  of  the  Local  Grovemment  Act  1894.  An 
"urban  diatriot"  is  defined  by  sect.  21,  Part  2, 
but  sect.  32,  Fart  2,  provides  that  certain  pro- 
▼isions  of  Part  2  respecting  the  powers,  duties, 
and  liabilities  of  justices  out  of  session  or  of 
quarter  seBsiona  which  were  transferred  to  a  dis- 
tiict  council  shall  apply  to  a  county  borough  as  if 
it  were  an  urban  district  and  the  county  Mrough 
council  were  a  district  council,  thus  dJetingnisa- 
ing  between  "  urban  district "  previously  defined 
and  a  "  county  borough,"  and  sect.  35,  Part  2, 
provides  that,  save  as  specially  provided  by  that 
Act,  that  part  shall  not  apply  to  a  "county 
boroDgh,"  and  sect.  75,  sub-sect.  2,  distinguishes 
an  "  urban  district "  and  a  "  county  borough  "  in 
defining  the  expression  "  parochial  elector " 
"  when  used  with  reference  to  a  parish  in  an 
urban  district,  or  in  the  county  of  London  or  any 
county  borough."  The  council  of  the  county 
borough  of  Liverpool  is  not  a  distriot  council, 
but  a  county  council  under  sect.  34  of  the  Looal 
Government  Act  1888  (51  &  52  Yiot.  c.  41),  and  in 
order  to  take  over  the  plaintiff's  property  they 
must  obtain  a  provisional  order  of  the  Local 
Government  Board  under  that  section  and  under 
the  Local  Government  (Transfer  of  Powers)  Act 
1903  (3  Edw.  7,  c.  15),  which  gives  the  plaintiffs 
an  opportunity  of  being  heard  in  the  matter. 

Vernon  Smith,  K.C,  Olen,  E.G..  and  John 
JRutherford  for  the  defendants.  —  The  city  of 
Liverpool,  which  became  a  county  borough  under 
the  Local  Government  Act  1883  is  an  "urban 
district"  within  the  definition  of  sect.  21  of  the 
Local  Grovemment  Act  1894,   which  definition 


governs  the  whole  of  the  latter  Aot  except  Part  2, 
from  the  provisions  of  which  county  boroughs  are 
excepted  by  sect.  35,  so  that  that  de&iition  governs 
sect.  62  in  Part  4  of  that  Act.  If  the  definition 
<^  an  urban  district  in  sect.  21  of  the  Local 
Government  Aot  1894  were  confined  to  Part  2  of 
that  Act,  then  sect.  54,  sub-sect.  2  (c),  and 
sect.  75  show  that  the  expression  "  urban 
district"  in  the  Looal  Government  Act  1894 
most  have  the  same  meaning  as  in  the 
Local  Government  Act  1888,  in  which  it 
appears  from  the  provisions  of  sects.  57  and 
100  the  expression  "  nrban  district "  must  mean 
an  urban  sanitary  district  under  the  Public 
Health  Act  1875.  It  also  appears  from  sect.  53, 
sub-sect.  2,  of  the  Local  Government  Act  1894 
and  sect.  1,  sub-sect.  1,  of  the  Local  Government 
(Joint  Committees)  Act  1897  that  the  district 
council  of  an  urban  district  includes  the  council 
of  a  oonnty  borough.  It  would  be  unreasonable 
to  suppose  that  sect.  62  was  intended  to  confer 
on  the  council  of  an  urban  district  greater  powers 
than  were  possessed  by  the  councU  of  a  county 
borough.  Seot.  62  of  the  Local  Government  Act 
1894  was  assumed  to  be  applicable  to  the  county 
borough  of  Portsmouth  in  Ward  v.  PortsmouM 
Corporation  (78  L.  T.  Hep.  255,  and  on  appeal 
ib.  771 ;  (1898)  2  Ch.  191). 

Danckioerts,  K.C.  in  reply. — ^The  meaning  of. 
the  expression  "  urban  district "  here  must  be 
determmed  by  the  definition  in  sects.  21  and  35 
of  the  Local  Government  Act  1894,  which 
excludes  a  county  borough,  and  not  by  some 
defioition  deduced  from  various  provisions  of  the 
Local  Government  Act  1888. 

SwiHFBN  Eady,  J. — The  question  to  be  deteif- 
mined  in  this  action  is  whether  the  area  of  the 
county  borough  of  Liverpool  is  an  "  urban  dis- 
trict "  within  the  meaning  of  sect.  62  of  the  Local 
Government  Act  1894.  If  the  answer  to  this 
question  should  be  in  the  a^rmative,  it  is  not 
diqiuted  that  the  defendants,  acting  by  the  city 
council,  are  entitled  to  resolve  that  the  powers, 
duties,  property,  debts,  and  liabilities  of  the 
plaintiffs,  tne  burial  board  for  the  township  of 
Kirkdale,  ahall  be  transferred  to  the  defendants, 
acting  by  the  city  council,  as  from  a  date  to  be 
specified  in  such  resolution,  and  that  thereby 
upon  the  said  date  the  said  powers,  duties,  pro- 
perty, debts,  and  liabilitiea  will  be  transferred 
accordingly,  and  that  the  plaintiff  burial  board 
will  ceaae  to  exist,  and  the  defendants  will  be 
BuccesBors  of  the  plaintiffs.  The  definition  of 
"urban  distriot"  contained  in  the  Act  of  1894 
is  in  sect.  21.  It  is  the  district  of  an  "urban 
sanitary  authority."  The  defendants  are  an 
urban  sanitary  authority,  and,  therefore,  if  this 
section  were  applicable,  their  district  would  be 
an  "  urban  district " ;  but  sect.  21  is  contained  in 
Part  2  of  the  Act,  and  by  sect.  35  it  is  enacted 
that,  save  as  specially  provided  by  that  Act,  that 
part  of  that  Act  shall  not  apply  to  a  county 
borough.  It  is  contended  that  the  effect  of 
sect.  35  is  to  exclude  a  county  borough  from  the 
definition  of  "  urban  district "  contained  in 
sect.  21,  except  where  specially  otherwise  pro- 
vided by  some  other  section  of  the  Act,  but  I 
only  read  sect.  35  as  meaning  that  an  "  urban 
district "  where  mentioned  in  Part  2  of  the  Aot 
does  not  include  a  county  borough  except  where 
expressly  so  provided.    There  is  no  provision  that 
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other  paits  of  the  Act  shall  not  Ktply  to  a  ootmty 
borough,  save  as  speoially  proTidea,  and  sect.  21 
cannot,  in  my  opinion,  be  read  as  if  it  was  a 
definition  of  "  urban  district "  exolading  county 
boroughs.  If  sect.  21  is  to  be  treated  as  defining 
"  nrbui  district "  for  all  the  purposes  of  the  Act, 
including  sect.  62  (1),  then  county  boroughs  are 
-within  t£e  definition.  If  sect.  21  is  excluded  by 
sect.  35  and  is  not  applicable  to  sect.  62  (1)  in 
Fart  4,  then  sect.  75  (1)  meets  the  case,  which 
provides  that  expressions  used  in  the  Act  of  1894 
shall,  unless  the  context  otherwise  rMuires,  have 
the  same  meaning  as  in  the  Local  Grovenunent 
Act  1888.  The  expression  "  urban  district " 
oocnrs  in  sect.  57,  sub-sect.  1  (e),  of  that  Act,  and, 
liATing  regard  to  sect  100 — interpretation  of 
"  distnct  council ",  (6) — the  expression  there  means 
the  district  of  an  urban  sanitaiy  authority  within 
the  meaning  of  the  Public  Heedth  Act  1875.  By 
sects.  5  and  6  of  that  Act,  England  (except  the 
metropolis)  is  divided  into  urbim  and  rural  sani- 
taiy districts,  and  urban  districts  and  urban 
anuiorities  are  described,  and  the  county  borough 
cf  LiTerpool  is  an  urban  district.  Under  these 
ciicnmstances  I  am  of  opinion  that  the  county 
borongh  of  Liverpool  is  an  urban  district  within 
ibe  meaning  of  sect.  62  (1)  of  the  Local  Govem- 
ment  Act  1894.  Moreover,  a  contrary  decision 
wonld  lead  to  this  reeult — which  would  certainly  be 
a  cnrione  one — that  in  every  urban  district,  other 
thanaoounty  borough,  the  adoptive  Acts  cannot  be 
adopted  for  any  pait  of  an  urban  district  without 
the  approval  of  the  council  of  that  district,  but  in 
county  boroughs,  which  are  probably  more  popo- 
looa  and  important,  there  is  nothing  to  prevent 
the  various  portions  of  the  borongh,  after  the 
app(nnted  day,  adopting  the  adoptive  Acts,  without 
tssj  consent  or  approval  whatever  of  the  council 
of  the  borough.  The  expression  "  urban  district " 
is  also  used  in  sect.  54  in  Fart  4  of  the  Act  of 
1894,  and,  in  my  opinion,  the  expression  is  used 
there  as  including  a  county  borough.  Thus  sect.  54 
(1)  pro-^des :  "  Where  the  area  of  an  urban  district 
is  extended,"  a  certain  provision  shall  be  made. 
And  sect.  54,  sub-sect  2,  provides:  "The  pro- 
vision aforesaid  shall  be  made  .  .  .  (c)  where 
the  area  of  an  urban  district  is  extended,  by  an 
order  of  the  Local  Government  Board  under 
sect.  54  ...  of  the  Local  Government  Act 
1888."  Now,  the  Local  Government  Act  1888, 
8.  54  (1),  provides  {inter  alia)  for  the  alteration  of 
the  boundary  of  any  county  borough  by  the  Local 
Government  Board,  and,  in  my  opinion,  the  pro- 
viaian  made  by  sect  54  of  the  Act  of  1894  in  the 
case  of  an  extension  of  the  area  of  on  urban 
district  applies  where  the  area  of  a  county  borongh 
is  altered  under  sect  54  of  the  Act  of  1888.  The 
ptointiffs  placed  considerable  reliance  on  the 
definition  of  "  parochial  elector  "  in  sect.  75,  sub- 
sect  2,  of  the  Act  of  1894:  "The  expression 
'parochial  elector,'  when  used  with  reference  to  a 
parish  in  an  urban  district,  or  in  the  county  of 
Iiondon,  or  any  county  borough,  means,"  &o., 
and  it  was  contended  that  "  urban  district " 
could  not  include  a  county  borongh,  as,  if  it  did, 
it  would  not  have  been  necessary  to  iAi  the  words 
"or  any  county  borongh,"  but  the  answer  to 
this  argument  is  that  in  this  particular  instance 
the  context  shows  that  it  was  not  intended  to 
include  a  county  borough  in  the  expression 
"  urban  district"  Aeain,  the  Local  Government 
(Jcnnt  Committees)  Act  1897  is  to  be  construed 


as  one  with  the  Local  Grovemment  Act  1894,  and 
it  is  clear  from  sect.  1,  sub-sect  1  (a)  of  the  Act 
of  1897  that  the  statute  contemplates  that  one  of 
the  councils  appointing  a  joint  committee  for 
the  purposes  of  the  Burial  Acts  may  be  the 
council  of  a  county  borongh.  But  it  only  has 
power  to  do  that  if  it  is  a  £strict  council,  and  if 
its  district  is  an  "urban  district  "  within  the 
meaning  of  sect.  53  of  the  Act  of  1894.  Beading 
these  two  statutes  together,  I  am  of  opinion 
that  the  Legislature  itself  has  afforded  an  expo- 
sition of  the  sense  and  meaning  in  which  the 
expression  "  urban  district "  is  used  in  the  earlier 
Act :  (see  Battetby  v.  Kirk,  2  Bing.  N.  C.  584, 
at  p.  606 ;  Morgan  v.  London  OenercU  Omnibu* 
Company  (50  L.  T.  Rep.  687 ;  and  on  appeal,  51 
ib.  213 :  12  Q.  B.  Div.  201 ;  and  on  appeal,  13  tb. 
832).  For  these  reasons  I  am  of  opinion  that  the 
claim  of  the  plaintiff  fails.  The  jndgmunt  will 
be  as  follows  : — The  court,  being  of  opinion  that 
the  area  of  the  county  borough  of  Liverpool  is  an 
"  urban  district "  within  the  meaning  of  sect.  62 
of  the  Local  Government  Act  1894,  dismiss  the 
action  with  costs. 

Solicitors :  Sharpe,  Parker,  Priiehards,  Barhant, 
and  Laioford,  for  Cleaver,  Holden,  and  Co.,  Liver- 
pool; Venn  and  Co.,  for  Edioard  B.  Pickmere, 
Town  Cleric,  Liverpool. 


KING'S  BENCH  DIVISION. 

March  18  and  19. 

(Before  Channbll,  J.) 

Hbavee's  Exectjtoes  and  othebs  v.  Fttlhau 
BoBOCOH  Council,  (o) 

Metropolis — Sewer^Drain — Nuitanee — Drainage 
of  houses  in  pairs  6]^  eomhined  operation — Ap- 
proved plan  not  showing  details  of  drains— 
Jiotifieaiion  of  approval — Work  carried  out 
under  supervision  of  vestry  surveyor — Wrongful 
connection  loith  drain — Effect  of — Notice  to 
oumer  to  reinstate  drain  according  to  plan— 
"  Offending  perjon" — Metropolis  Management 
Act  1855  (18  &  19  Viet.  e.  120),  ss.  74,  76,  83,  85, 
250. 

A  builder  and  otener  of  property,  since  deceased, 
deposited  in  the  year  1889  with  the  vestry  a  plan 
for  a  large  number  of  houses  which  he  proposed 
to  build  in  a  certain  road,  and  this  plan  merely 
showed  that  the  houses  were  to  be  drained  inpaira 
by  a  combined  operation,  but  did  not  give  any 
details  as  to  the  particular  drains  to  be  provided 
unthin  the  combined  area  or  the  course  of  such 
drains.  The  plan  was  approved  by  the  works 
committee,  ana  as  approved  was  adopted  by  a 
resolution  of  the  vestry,  but  there  was  no  evidence 
as  to  whether  this  approval  had  been  notified  to 
the  builder.  The  houses  were  built  and  the  drains 
were  then  made  stibstantiaUy  in  their  present 
form.  The  tico  contiguous  houses — Nos.  27  and 
29 — were  by  the  plan  to  be,  and  uere  in  fact, 
drained  together,  the  drains  of  the  two  houses 
meeting  at  a  point  in  front  of  the  houses,  and 
passing  from  that  point  to  the  sewer.  The  sink 
at  the  back  of  No.  27  uos  close  to  the  sink  at  the 
back  of  No.  29,  and  both  sinks  were  drained  into 
the  drain  of  No.  29,  so  that  the  drain  of  No.  29 
took  throughout  the  whole  of  its  course  apart  of 
the  drainage  of  No.  27 — namely,  the  siiM  watir 


(a)  Beported  by  W.  W.  Obb,  Esq.,  BUTii<er-at-Law. 
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from  the  back  of  that  house.  It  also  toole  the  rain 
water  from  the  front  roof  of  No.  31,  whieh  flowed 
along  the  gutter  bettoeen  the  sloping  roofs  into  a 
staeicpipe  fixed  on  the  waU  of  No.  29  and  emptied 
over  an  open  gulley,  and  thence  flowed  into  the 
.drain  of  No.  29.  The  ownership  of  the  two 
houses  had  not  been  divided  and  the  title  had 
remained  in  the  same  person,  and  had  devolved 
by  gift  to  a  member  of  the  original  owner's 
^family  by  a  distribution  made  by  him  amongst 
his  family.  A  nuisance  existed  in  the  drain 
■under  No.  29,  by  reason  of  its  defective  condi- 
tion, at  a  point  after  it  had  received  the  sink 
■water  from  No.  27,  but  before  it  had  received  the 
rain  water  from  the  roof  of  No.  31,  and  the  local 
authority  served  upon  the  owner  a  notice  under 
sect.  83  of  the  Metropolis  Management  Act  1855, 
calling  upon  him  to  reinstate  the  drain  in  con- 
formity with  the  plan  sent  in  in  1889,  by  dis- 
connecting it  from  the  branch  drain  receiving 
the  waste  water  from  the  sink  of  No.  27.  The 
ovmer  contended  that  the  drain  was  in  fact  a 
sewer  throughout  the  whole  of  its  length,  by  reason 
of  its  receiving  the  sink  water  from  the  sink  of 
No,  27,  inasmuch  as  su^h  connection  had  not 
been  authorised  by  the  original  plan ;  and  that, 
at  all  events  by  receivirig  the  rain  water  from 
the  roof  of  No.  31,  it  was  a  sewer  from  the  point 
where  the  rain-water  pipe  entered  the  drain 
onwards  to  the  public  sewer. 

Held,  that,  as  an  inference  of  fact,  the  approval  of 
the  plan  by  the  vestry  must  be  taken  to  have 
been  duly  notified  to  the  builder  in  accordance 
with  sect.  76  of  the  Metropolis  Management  Act 
1855,  and  that  as  the  vestry  by  their  order  had 
approved  the  combined  drainage  of  the  ho'uses 
in  pairs,  they  must,  under  the  circumstances,  be 
■iaken  to  have  conferred  upon  their  survei/or  an 
authority  to  deal  with  the  toay  in  which  the 
drains  from  the  particular  water-closets  and 
sinks  were  to  go ;  that  the  joining  of  the  sink 
pipe  of  No.  27  uiith  the  drain  of  No.  29  must 
therefore  be  taken  to  have  been  in  fact  dene  with 
the  approval  of  the  surveyor  and  under  the 
■order  of  the  vestry  approving  of  the  combined 
drainage,  and  consequently  did  not  convert  the 
drain  of  No.  29  into  a  sewer  repairable  by  the 
public  authority. 

Meld,  further,  that  even  if  the  act  of  the  builder  in 
making  this  connection  between  the  two  drains 
was  unauthorised  and  therefore  wrongful,  his 
wrongful  act  did  not  at  that  tiine  convert  what 
was  otherwise  a  drain  repairable  by  himself  into 
a  sewer ;  and,  there  being  no  question  as  to  the 
rights  of  purchasers  of  the  houses,  and  the  pro- 
perty therein  remaining  in  one  person  who 
received  the  same  as  a  gift,  such  wrongful  act 
■did  not  give  either  the  original  builder  himself, 
or  the  owner  who  was  a  member  of  his  family 
■claiming  through  him,  a  right  to  say  that  the 
drain  was  a  sewer  repairable  by  the  vestry. 

Semble,  the  fact  that  the  rain  water  from  the  roof 
of  No.  31  passed  along  the  gutter  between  the 
two  houses,  down  the  stack  pipe  of  No.  29,  and 
■into  the  drain  of  No.  29,  did  -not  convert  into  a 
eewer  either  the  gutter,  or  the  stack  pipe  or  the 
part  of  the  drain  between  its  point  of  junction 
with  the  rain-water  pipe  and  the  sewer,  such 
rain  water  in  the  gutter  reaUy  becoming  the 
drainage  of  No.  29. 

'Held,  further,  that,  inasmuch  as  the  notice  under 
sect.  83  is  required  to  be  served  on  the  "  offending 


person,"  the  section  does  not  apply  and  cannot 
be  put  in  force,  unless  the  *'  offending  person  " 
can  be  found  and  the  notice  can  be  served  upon 
him,  and  as  the  owner  was  not  an  "offending 
person,"  even  though  the  original  builder  may 
have  been,  the  notice  served  on  him  under 
sect,  83  was  a  bad  notice. 

Action  tried  by  Gbannell,  J.  without  a  jury. 

The  plaintiSa  in  the  action  were  the  executors 
and  trustees  of  Alfred  Heaver,  deceaeed,  and  (by 
amendment  made  at  the  trial)  two  of  these  trustees 
were  added  as  trustees  of  the  settlement  made 
on  the  marriage  of  George  Heaver,  a  son  of  the 
deceased ;  and  the  defendants  were  the  mavor, 
aldermen,  and  councillors  of  the  metropolitan 
borough  of  Fnlham. 

The  plaintiffs  claimed:  (I)  An  injanction  to 
restrain  the  defendants,  their  servants,  or  agents 
from  entering  upon  the  premises  of  the  plaintiffs 
and  breaking  open  or  in  any  way  interferins;  with 
the  drains  or  sewers  (or  any  of  them)  of  No.  29, 
Rosebury-road,  the  property  of  the  plaintiffs,  for 
the  purpose  of  converting  any  sewer  into  a  drain. 
(2)  A  declaration  that  the  drain  of  No.  29, 
Bosebnry-road,  was  a  sewer  within  the  Metropolis 
Management  Acts. 

The  facts  of  the  case  were  as  follows  : — 

On  the  20th  Feb.  1903  a  notice  under  sects.  83 
and  85  of  the  Metropolis  Management  Act  1855 
and  sect.  64  of  the  Metropolis  Manasement  Act 
1862  was  served  on  the  plaintiffs,  whereby  they 
were  required  within  fourteen  days  to  execute  the 
works  necessary  for  cleansing,  altering,  and 
amending  a  certain  drain  on  the  premises  known 
as  No.  29,  Bosebury-road. 

The  plaintiffs  appealed  to  the  London  County 
Council  on  the  ground,  amongst  others,  that  the 
alleged  drain  was  a  sewer  within  the  meaning  of 
the  Metropolis  Management  Acts,  and  therefore 
repairable  Dy  the  defendants. 

When  the  case  came  before  the  London  County 
Council  it  was  adjourned  (sine  die)  to  enable 
the  parties  to  obtain  a  legal  decision  on  the 
question  as  to  whether  or  not  the  alleged  drain 
was  a  sewer. 

It  appeared  that  in  1889  the  late  Mr.  Alfred 
Heaver  sent  in  to  the  defendants'  predecessors, 
the  vestry  of  Fulham,  a  plan  for  draming  a  large 
number  of  houses  in  B;0sebnrT-road  and  an 
adjoining  road  in  paira  by  a  combined  operation. 

This  plan  merely  showed  that  it  was  intended 
to  drain  the  houses  in  pairs,  but  did  not  give  any 
details  showing  the  particular  drains  intended  to 
be  provided  within  the  combined  area  or  the  course 
thereof.  It  showed  that  Nos.  23  and  25  were  to 
be  drained  together ;  that  Nos.  27  and  29  were  to 
be  drained  together,  the  drain  from  each  house 
meeting  at  a  point  in  front  of  the  two  houses,  and 
the  combined  drain  then  passing  on  to  the  public 
sewer  under  the  road ;  and  so  on  for  Nos.  31  and 
33  and  the  other  houses. 

This  plan  purported  on  the  face  of  it  to  have 
been  passed  by  the  works  committee,  and  was 
signed  by  the  chairman  of  that  committee. 
There  was  also  proved  at  the  trial  a  resolution  of 
the  vestry  adopting  the  plan  as  passed  by  the 
works  committee. 

The  bouses  were  subsequently  built,  and  the 
defective  drain  the  subject-matter  of  this  action 
was  that  of  the  house  shown  on  the  plan  as  No.  29, 
Bosebury-road,  and  it  appeared  therefrom  that 
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this  house  vas  sanotioned  to  be  drained  together 
with  No.  27,  Boaebury.  road.  The  mode  in  which  the 
drainai^  of  No.  29,  Rosebnry-road,  was  actually 
oarried  oat  was  sh^wu  by  a  plan  put  in  at  the 
trial  and  numbered  plan  No.  2.  It  appeared  from 
this  plan  that,  although  No.  29  was  in  fact  drained 
ia  combination  with  No.  27,  the  drain  of  No.  29 
took  at  the  back  a  part  of  the  drainage  of  No.  27, 
namely,  the  sink  water  from  a  gulley  at  the  back 
of  No.  27,  although  this  was  not  designated  on 
the  plan  submitted  to  and  sanctioned  by  the 
former  vestry  of  Fulham.  Owing  to  this  fact, 
the  plaintiffs  contended  that  the  whole  of  the 
main  drain  of  No.  29  had  become  in  law  a  sewer, 
and  therefore  repairable  by  tbe  defendants.  The 
nnisance  complained  of  was  the  defective  condi- 
tion of  the  central  portion  of  this  drain  at  and 
about  where  it  received  the  drainage  of  tbe  w.c, 
and  it  was  in  respect  thereof  that  the  proceedings 
before  mentioned  were  taken  by  the  defendants. 

At  the  trial  the  plaintiffs  obtained  leave  to 
amend  their  statement  of  olaim  by  alleging  (the 
undisputed  fact)  that  the  rain  water  from  the 
front  roof  of  No.  31  flowed  down  a  stack  pipe 
fixed  on  the  front  wall  of  No.  29  and  emptied 
over  an  open  gulley  (shown  on  plan  No.  2),  and 
thence  flowed  through  the  drain  of  No.  29  into 
tbe  sewer  in  the  road. 

On  the  31st  Jalr  1903.  after  the  appeal  to  the 
London  County  Council  had  been  adjourned  by 
that  body,  the  plaintiffs  having  declined  to  take 
any  proceedings  to  determine  the  correctness  of 
their  contention  that  the  alleged  drain  was  a 
sawer,  the  defendants  intimated  to  tbe  plaintiffs 
their  intention  to  act  under  sect.  83  of  the 
Metropolis  Management  Act  1855,  and  served 
upon  them  a  notice  under  that  section  calling 
upon  them  to  alter  and  reinstate  the  drain  in 
question  in  conformity  with  the  plan  sent  in  in 
1889  by  disconnecting  the  branch  drain  receiving 
the  waste  water  from  the  sink  of  No.  27  from  the 
drain  of  No.  29. 

On  the  26th  Oct.  the  writ  in  this  action  was 
imued,  and  on  the  same  day  the  plaintiffs 
obtained  an  interlocutory  injunction,  pending  the 
return  of  a  summons,  restraining  the  defendants 
from  entering  upon  the  premises  No.  29, 
Rosebnry-road,  and  from  altering  or  in  any  way 
interfering  with  the  drains  of  the  premises,  and 
the  defendants  subsequently  gave  their  under- 
taking  not  to  act  upon  tbe  notice  issued  by  them 
pending  a  trial  of  the  action. 

It  appeared  from  tbe  evidence  that  the  Inte 
Mr.  Alfred  Heaver  had,  in  order  to  create  ground 
rents,  leased  the  premises  for  a  long  term  to  his 
eon,  Mr.  George  Heaver,  in  trust  for  himself,  and 
that  subsequently  the  ground  i-ents  were  sold  and 
the  beneficial  interest  in  the  leases  had  been 
transferred  by  a  voluntary  conveyance  under  a 
document  entitled  "  Deed  of  Family  Arrange- 
ment "  to  his  son,  Mr.  George  Heaver,  and  that 
on  his  marriage  Ml*.  George  Heaver  had  made  a 
settlement  in    the    usual    form    conveying    the 

S remises  to  trustees  (of  whom  one  was  his  father, 
[r.  Alfred  Heaver,  since  deceased). 
The  writ  having  been  issued  in  tbe  name  of  tlie 
executors  and  trustees  of  the  late  Mr.  Alfred 
Heaver,  at  the  trial  of  the  action  au  application 
was  made  to  substitute  tbe  trustees  of  the 
marriage  settlement  of  Mr.  George  Heaver,  bat 
this  was  refused,  le«ve,  however,  being  given  to 
add  them  as  plaintiffs. 
VoLXCI, 


The  plan  of  the  existing  drains  showed  that 
there  was  a  gulley  or  sink- water  trap  at  the  back 
of  each  of  the  houses  Noa.  27  and  29.  They  were 
placed  within  a  few  feet  of  each  other,  close  to 
the  boundary  line  of  the  two  hoases.  The  drain 
of  No.  29  was  continued  under  the  house  and 
through  the  back  garden  close  to  the  gulley  of 
that  house,  the  sink  water  from  that  galley 
draining  into  it.  There  was  no  corresponding 
drain  continued  through  the  back  garden  of 
No.  27,  and  the  gull<>y  or  sink-water  trap  at  the 
back  of  that  house,  being  within  a  yard  or  so  of 
the  drain  of  No.  29,  was  drained  into  the  drain 
of  No.  29,  thereby  saving  the  expense  of  making 
a  drain  round  through  the  back  garden  of 
No.  27  to  receive  the  sink  water  at  the  back  of 
that  house. 

The  drains  of  Noa.  27  and  29,  being  inclined 
towards  each  other,  met  at  a  point  in  front  of  the 
two  hoases,  and  the  combined  drain  passed  to 
the  sewer  under  Bosebury-road. 

The  roofs  of  Noa.  31  and  29  sloped  towards  each 
other,  and  the  water  from  the  roof  of  No.  31 
flowed  down  into  the  gutter  between  the  two 
houses  and  passed  into  a  stack  pipe  fastened  to  the 
front  of  No.  29,  and  passing  down  that  pipe  was 
discharged  over  a  gulley  in  front  of  No.  29,  and 
this  water  was  then  taken  by  a  pipe  which  met 
the  main  drain  of  No.  29  at  a  point  in  front  of 
the  houses,  and  was  thence  passed  into  the  main 
sewer ;  so  that  in  this  way  some  of  the  rain  water 
from  the  roof  of  No.  31  passed  into  and  through 
the  drain  of  No.  29. 

The  Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120)  provides  : 

Sect.  74.  If  it  appears  to  the  vestry  or  boud  of  any 
pariah  or  district  that  a  gronp  or  blook  of  conti^oas 
hoaaea,  or  of  adjaoant  detaobed  or  aemi-detaahei  hoaaea, 
may  be  drained  and  improved  mors  soonomioally  oc 
adrantageoaaly  in  combination  than  separately,  and  a 
sewer  of  anffioient  aizs  already  exist  or  be  about  to  be 
Qonatrnoted  within  pne  hundred  feet  of  any  part  of  eaoh 
groap  or  blook  of  hooaes,  whether  oontigaona,  detaohed, 
or  aemi-detaohed,  it  ihall  be  lawful  for  aaoh  board  or 
vestry  to  order  that  anoh  groap  or  blook  of  honaea  be 
drained  and  improved  by  a  combined  oparation. 

Seat.  76.  Before  beginning  to  lay  or  dig  out  the 
foDndation  of  any  new  hooee  or  building  within  any  anoh 
pariah  or  diatriot,  or  to  rabaild  any  house  or  building 
therein,  and  also  before  making  any  drain  for  the  pur- 
pose of  draining  directly  or  indirectly  into  any  sawer 
nnder  the  juriadiotion  of  the  vestry  or  board  of  or  for 
any  aaoh  pariah  or  diatriot,  aeven  days'  notice  in  writing 
shall  be  given  to  the  veatry  or  board  by  the  person 
intending  to  build  or  rebuild  anoh  house  or  building  or 
to  make  anoh  drain ;  ,  .  .  and  every  anoh  drain 
ahall  be  made  in  anoh  direotion,  manher,  and  form,  and 
of  auoh  materials  and  workmanship,  and  with  anoh 
branches  thereto  and  other  oonneoted  worka  and 
apparatus  and  water  aapply  aa  hereinbefore  mentioned, 
and  aa  the  veatiy  or  board  ahall  order,  and  the  making 
of  every  anoh  drain  ahall  be  nnder  the  anrvey  and  oon- 
trol  of  the  veatry  or  board ;  and  the  vestry  or  diatriot 
board  shall  make  their  order  in  relation  to  the  matters 
aforesaid,  and  cause  the  same  to  be  notified  to  the 
person  from  whom  anoh  notioe  was  received  within  aeven 
days  after  the  receipt  of  anoh  notioa,  and  in  default  of 
anoh  notioe,  or  it  anoh  honae,  building,  or  drain,  or 
branohea  thereto,  or  other  connected  worka  and 
apparatna  and  water  anpply,  be  begun,  erected,  made, 
or  provided  in  any  respect  contrary  to  any  order  of  the 
vestry  or  board  made  and  notified  aa  aforeaaid,  or  the 
proviaiona  of  this  Act,  it  shall  be  lawful  for  the  vestry 
or  board  toosnae  anoh  house  or  bnilding  tobe demolial^d 
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or  altered,  and  to  oansa  anoh  drain  or  branches  thereto 
and  other  oonneoted  works  and  apparatus  and  water 
BUiqriy  to  be  relaid,  amended,  or  remade,  or,  in  the  event 
of  omiaaion,  added,  as  the  oase  may  require,  and  to 
reoorer  the  expenses  thereof  from  the  owner  thereof  in 
the  manner  hereinafter  provided. 

Sect.  83.  In  oase  any  drain,  water-oloaet,  privy,  oess- 
pool  ...  or  other  oonneoted  works  or  apparatns 
hereinbefore  mentioned,  be  found,  on  inipeotion,  not  to 
have  been  made  or  provided  aooordin?  to  the  directions 
or  re^nlmtions  of  the  vestry  or  district  board,  or  con- 
trary to  the  provisions  of  this  Act,  or  in  oase  any 
person,  without  the  consent  of  the  vestry  or  district 
board,  construct,  rebuild,  or  unstop  any  sewer,  drain, 
water-oloaet,  privy,  or  cesspool  which  may  have  been 
ordered  by  them  not  to  be  made,  or  to  be  demolished  or 
stopped  ap  .  .  .  every  parson  ao  offending  shall 
forfeit  and  pay  any  anm  not  exceeding  ten  ponnds  ;  and 
in  case  the  person  so  making  any  sewer,  drain  .  .  . 
contrary  to  the  directions  or  regulations  of  the  vestry 
or  board,  or  oontrary  to  the  proviaitHia  of  this  Act,  or, 
without  such  consent  ai  itforeaaid,oonstmoting,  rebuild- 
ing or  unstopping,  any  sewer,  drain  .  .  .  which 
may  have  been  ordered  to  be  demolished  or  stopped  up 
...  or  destroying  any  connected  works  or  apparatus 
as  aforesaid,  or  breaking  into  any  such  sewer  as  afore- 
said, do  not,  within  fourteen  days  after  notice  in  writing 
by  tiie  vestry  or  board,  cause  such  sewer,  drain  .  .  , 
to  be  altered  or  reinstated  in  conformity  with  the  direc- 
tions of  the  veatry  or  board,  or,  as  the  oase  may  be,  to 
be  demolished  or  stopped  up,  or  such  water  anpply  to 
be  renewed,  or  such  connected  works  or  apparatns  to 
be  restored,  then  and  in  every  snoh  case  tiie  vestry  or 
board  may  cause  the  work  to  be  done,  and  the  expenses 
thereof  shall  be  paid  by  the  person  who  has  ao 
offended. 

Sect.  85.  If,  upon  such  inspection  as  aforesaid,  any 
drain,  water-oloset,  privy,  or  cesspool  appear  to  be  in  bad 
order  and  condition,  or  to  require  cleansing,  alteration, 
or  amendment,  or  to  be  filled  up,  the  vestry  or  board 
shall  cause  notice  in  writing  to  be  given  to  the  owner 
or  occupier  of  the  premises  upon  or  in  respect  of  which 
the  inspection  was  made,  requiring  him  forthwith,  or 
witliin  snoh  reasonable  time  as  shall  be  specified  in 
such  notice,  to  do  the  necessary  works ;  and  if  such 
notice  be  not  complied  with  by  the  person  to  whom  it 
is  given,  the  vestry  or  board  may,  if  they  think  fit, 
execute  snoh  works,  and  the  expenses  incurred  by  them 
in  ao  doing  shall  be  paid  to  them  by  the  owner  or 
occupier  of  the  premises. 

Sect.  250.  The  word  "  drain  "  shall  mean  and  include 
any  drain  of  and  used  for  the  drainage  of  one  building 
only,  or  premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  with  a  cesspool 
or  other  like  receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more  buildings  or 
premises  ooonpied  by  different  persons  is  conveyed,  and 
shall  also  include  any  drain  for  draining  any  group  or 
blook  of  houses  by  a  combined  operation  under  the 
order  of  any  veatry  or  district  board ;  and  the  word 
"  sewer "  shall  mean  and  inclnde  aewers  and  drains  of 
every  description,  except  drains  to  which  the  word 
"  drain,"  interpreted  as  aforeaaid,  applies. 

By  sect.  64  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  o.  102), 
where  the  o?mer  or  ooonpier  of  the  premises 
ref  oaes  or  neglects  to  carry  out  such  works  as 
aforesaid  pursuant  to  the  order  of  the  vestry  or 
district  board,  the  person  so  offendint;  is  to  forfeit 
and  pay  a  penalty  not  exceeding  61.,  and  40«.  a 
day  for  every  day  during  which  the  ofEence  con- 
tinues ;  and  the  vestry  or  board  may  either  pro- 
ceed for  and  recover  such  penalties,  or  may  do  the 
work  themselves,  and  reoover  the  expemies  from 
the  owners  of  the  property. 


BoxaU,  K.O.  and  Bylvain  Mayer  for  the  plain- 
Hfb.  —  What  the  vestry  did  in  1889  did  not 
amount  to  an  order  sanctioning  a  combined 
system  of  drainage  for  Nos.  27  and  29,  Bosebaiy- 
road.  There  is  no  evidence  of  any  notification 
of  any  such  order  having  been  made  within  the 
meaning  of  sects.  74  and  76  of  the  Metropolis 
Management  Act  1855.  Even  if  it  were  held 
that  an  order  for  combined  drainage  had  been 
made,  the  connection  of  the  sink  and  waste- water 
pipe  of  No.  27  with  the  drain  of  No.  29  had  con- 
verted the  drain  of  No.  29  into  a  sewer,  there 
being  nothing  on  the  plan  to  show  that  any  snoh 
connection  had  been  authorised;  and  the  fact 
that  the  rain  water  from  the  roof  of  No.  31  flowed 
into  the  stack  pipe  of  No.  29  converted  that  pipe, 
from  the  point  of  juncture  with  the  drain  into 
which  it  emptied  as  far  as  the  street  sewer,  into  a 
sewer.    They  referred  to 

8ill9t  V.  Fulham  Borough  Council,  88  L.  T.  Bap. 
753  ;  (1903)  1  K.  B.  829. 

Banckwertg,  K.C.  and  Courthope-Munroe  for 
the  defendants. — There  is  ample  evidence  of  an 
order  sanctioning  the  drainage  of  the  two  houses 
by  a  combined  operation  : 

Bateman  v.  Poplar  District  Board  of  Worit,  55 

L.  T.  Bep.  374 ;  33  Oh.  Div.  360 ; 
Oeen  V.  Newiiiglon  Vestry,  (1898)  2  Q.  B.  1 : 
Greater  London  Property  Company  v.  Foot,  80  L.  T. 
Bep.  390 ;  (1899)  1  Q.  B.  972. 

When  once  an  order  sanctioning  the  drainage  of 
a  group  or  block  of  contiguous  houses  within  the 
meaning  of  sect.  74  of  the  Metropolis  Manage- 
ment Act  1855  has  been  made,  such  group  or  block 
of  contiguous  houses  must  be  treated  as  one 
building  for  the  purposes  of  drainage,  and  any 
deviation  from  the  plan  within  the  combined  area 
is  immaterial,  provided  that  the  burden  of 
drainage  is  not  increased  by  the  addition  of 
drainage  coming  from  buildings  outside  the 
area: 

Greater   London  Property  Company  v.  Foot  (ubi 
lup.) ; 

Oorringe  v.  Shoreditch  Borough  Council,  86  L.  T. 
Bep.  592. 
Even  though  it  were  held  that  there  had  been  a 
deviation  from  the  plan  so  as  to  convert  the  drain 
into  a  sewer,  such  deviation  having  been  caused 
by  a  wrongful  act  of  the  then  owner  or  his  repre- 
sentatives, the  plaintiffs,  on  the  principle  that  no 
one  can  take  advantage  of  his  own  wrong,  are 
estopped  from  asserting  that  the  drain  in  question 
was  a  sewer.  There  not  having  been  a  purchase 
for  value  without  notice,  the  plaintiffs  cannot 
in  those  circumstances  benefit  by  the  wrongful 
act  of  Mr.  Alfred  Heaver,  through  whom  Wiey 
claim  : 

Kershaxo  v.   Taylor,  73  L.  T.  Bep.  274 ;  (1895)  2 
Q.  B.  208,  471 ; 

Oorringe    v.    Shortditck    Borough    Council    {uhi 
sup.) ; 

Butt  V.  Snow,  89  L.  T.  Bep.  302 ; 

Oliver  v.  Camberujell  Borough  Council,  90  L.  T. 
Bep.  285. 
The  cases  of  Bethnal  Oreen  Vettry  v.  London 
School  Board  (77  L.  T.  Eep.  635;  (1898)  A.  0. 
190)  and  Holland  v.  Lanarus  (66  L.  J.' 285,  Q.  B.) 
were  also  referred  to. 
Boxall,  K.O.  in  reply. 

Ghannbll,  J. — In  this  case  the  substantial 
question  between  the  partaea  is  whether  a  certain 

Digitized  by  VjOOQlC 


Sept.  10, 1904.] 


THE  LAW  TIMES. 


[Vol.  xoi.— 35 


K.B.  DiT.]       HBA.YaB'B  EXBCUTOBS  &  OTHBB8  V.  FdLHAH  BOBOUOH  GOUROIL.       [KJB.  DIT. 


Btmctare — ^beiog  a  portion  of  the  proyision  for 
drainage  of  two  hooses,  bat  being  upon  one 
house.  No.  29,  in  Boeebary-road,  so  far  as  it  is 
ont  of  repair — is  repairable  at  the  expense  of  the 
owners  of  the  property  or  at  the  expense  of  the 
pnblic  authority,  the  present  defendants.  That 
IB  the  qneation  of  anbstance  ;  there  are  several 
sabordinate  questions,  in  reference  to  the  parties 
who  can  take  proceedings,  and  in  reference  to  a 
notice  given  bv  the  defendants  in  the  course  of 
the  dispnte  wnich  had  arisen  in  consequence  of 
the  want  of  repair  or  the  condition  in  which  this 
structure  was  n>und.  Now,  in  order  to  determine 
the  point  of  substance,  I  have  got  to  consider  the 
whole  question  of  whether  this  thing  was  a  drain 
or  a  sewer ;  and  it  is  convenient,  I  think,  to  go 
through  the  story  in  the  order  of  the  events  that 
happened.  It  is  admitted  in  this  case  that  the 
stnioture  was  made  substantially  in  its  present 
form  at  the  time  the  houses  were  built ;  it  is  not 
a  case  where  a  thing  was  made  which  at  one 
time  was  a  drain,  but  is  allied  to  have  been  con- 
verted into  a  sewer  at  a  subsequent  date  by 
reason  of  alterations ;  the  things  are  taken  to  be 
made  in  the  shape  in  which  thej  now  are,  at  the 
time  the  houses  were  built.  Consequently  the 
question  does  not  arise  under  sect.  74  of  the 
Metropolis  Management  Act,  but  the  order,  if  it 
was  an  order,  and  if  an  order  was  made,  which 
makes  this  thing  still  a  drain  and  not  a  sewer, 
was  made  under  sect.  76.  When  it  was  proposed 
to  build  these  houses,  the  builder  and  owner  (as 
he  was)  of  the  property,  one  Mr.  Alfred  Heaver, 
who  is  now  dead,  by  himself  or  by  somebody  acting 
for  him — we  are  told  that  he  was  a  gentieman  in  a 
considerable  position,  and  did  not  attend  very 
much  to  the  details  of  his  business — deposited  a 
plan  with  the  then  local  authority— the  vestry  of 
Folham — which  I  have  got  here.  That  plan  was 
a  plan  for  a  large  number  of  houses — I  think 
115— and  it  obviously  proposed  to  drain  those 
houses  in  pairs.  The  plan  gave  no  details  at  all  as 
to  the  particular  drainage,  if  I  may  use  that 
expression,  of  each  house,  and  in  all  probability 
the  local  authority,  if  they  had  liked,  might  have 
sent  back  that  plan  and  said  it  was  not  sufficient 
and  that  tiiey  wanted  further  details ;  but  they 
did  not  do  so.  The  surveyor  reported  in  favour 
of  it ;  it  came  before  the  works  committee,  and 
they  passed  it.  There  is  a  minute  put  in  of  the 
works  committee  approving  of  the  plan ;  the 
churman  of  the  works  committee  signed  it,  and 
the  proceedings  of  the  works  committee  sub- 
sequently came  before  the  full  body  of  the 
Testry,  and  them  is  a  minute  of  the  vestry  put  in 
either  approving  of  the  plan  or  adopting  the  reso- 
lution of  the  works  committee.  According  to 
the  cases,  that  minute  would  amount  to  an  "order," 
an  order,  I  mean,  within  sect.  74,  referring  to 
the  draint^  of  a  group  or  block  of  houses  by 
a  combined  operation  under  the  order  of  any 
vestiy  or  district  board.  It  has  been  decided  in 
some  cases,  which  I  need  not  in  detail  refer  to, 
that  such  a  minute  as  that  is  sufBcient  to  make 
aa  "  order "  of  the  vestry  within  the  meaning  of 
that  74th  section.  The  first  point  that  is  made 
about  this  is  that  there  was  no  proof  that  the 
order  was  notified  to  the  owner.  Sect.  76  goes  on 
to  say  that  "  the  vestry  or  district  hoaxa.  shall 
make  this  order  in  relation  to  the  matters  afore- 
aforesaid,  and  cause  the  same  to  be  notified  to 
the  person  from  whom  such  notice  was  received 


within  seven  days  after  the  receipt  of  such  notine, 
and  in  default  of  such  notice,  or  if  such  house  is 
built  or  drained,  or  branches  thereof  .  .  .  ba 
begun  and  erected  .  .  .  contrary  to  any  order 
of  the  vestry  made  and  notified  as  aforesaid,  it 
shall  be  lawful  for  the  vestry  or  board  to  cause 
such  buildings  to  be  demolished  or  altd)red  and 
to  cause  such  drains  to  be  relaid,  amended,  or 
remade  or,  in  the  event  of  omission,  added,  as 
the  case  may  require,  and  to  recover  the  ex- 
penses," and  so  on.  If  the  proceeding  were 
to  demolish  the  house  or  to  recover  expenses,  it 
is  probable  that  specific  evidence  of  the  notifi- 
cation having  been  given  might  be  required ;  but 
even  then,  after  the  lapse  of  time,  I  think  any 
tribunal  would  be  entitled  to  draw  their  own 
inferences  of  fact  as  to  whether  the  notification 
was  given  ;  and  in  this  case  the  person  who  might 
tell  us  that  he  never  heard  of  this  order  which  he 
bad  asked  for  being  made  is  dead,  and  he  cannot 
tell  us  anything  about  it.  The  vestry  did  not, 
apparentiy,  keep  copies  of  these  things,  and  it 
very  likely  might  be  done  verbally.  Nobody  is 
able  at  this  distance  of  time — I  think  it  is  fifteen 
years  ago— to  tell  us  positively  that  Mr.  Heaver 
was  told  that  his  application  had  been  sanctioned  ; 
but  he  went  on  with  the  work,  and  I  consider  that 
I  am  perfectiy  at  liberty  to  infer  that  which  I  am 
absolutely  certain  of,  beyond  any  possible  doubt, 
that  he  did  know  that  his  application  had  been 
granted.  He  had  made  the  application ;  he  went 
on  with  the  work  ;  he  had  no  business  to  go  on 
with  the  work  without  having  an  answer  to  his 
application,  and  the  answer  was  favourable.  I 
am  absolutely  certain  that  he  was  informed,  and 
I  therefore  fiiid  that  as  a  fact.  I  draw  the  infer- 
ence from  the  facts  which  are  placed  before  me 
that  he  was  informed  that  the  application  had 
been  granted,  and  I  so  find  on  the  evidence 
that  has  been  given.  The  next  question  that 
arises  is.  What  is  the  effect  of  it  P  The  houses 
were  built  and  drains  were  made,  and  the  drains 
when  made  were  made  in  the  form  in  which  they 
are  to  be  found  now.  There  are  two  matters  that 
require  oonsideration.  One  is  the  way  in  which 
the  sinks  at  the  back  of  the  premises  were 
drained ;  another  is  with  regard  to  a  particular 
rain-water  pipe.  I  will  leave  out  for  this  purpose 
entirely  the  rain-water  pipe ;  I  will  deal  with 
that  separately:  it  is  a  separate  matter,  and 
governed  by  different  considerations  altogether, 
as  it  seems  to  me.  The  sinks  at  the  back  were 
drained  for  both  houses,  through  the  structure 
which  in  other  respects  drained  No.  29,  and  which 
is  alleged  to  be  a  sewer.  It  was  an  obviously 
convenient  thing  to  do.  The  two  things  were 
close  together;  by  draining  them  in  that  way  it 
was  necessary  only  to  have  a  foot  or  two  of  pipe 
— I  think  it  came  to  about  3ft. — instead  of  laying 
a  drain  right  round  the  back  garden  some  30ft.  or 
4Ctft.or  50ft.,  apparently,  judging  from  the  look  of 
the  thing  on  Ui«  plan ;  and  it  made  that  30ft.  or 
40ft.,  or  whatever  it  was,  of  pipe  that  was  to  be 
laid  through  the  back  garden  of  No.  29,  avail- 
able for  draining  the  two  sinks  which  were 
close  together  instead  of  draining  one  only. 
Now,  that  is  the  principal  thing  which  is 
alleged — there  is  the  rain-water  pipe  which  we 
have  to  deal  with  otherwise — to  make  the  whole 
thing,  the  whole  oanstmction  right  through  that 
dweUing,  right  under  the  rooms  of  No.  29,  which 
takes  nothmg  from  No.  27  but  the^ato:  from 
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that  partionlar  sink,  s  sewer  repairable  by  the 
public  anthori^.  Now,  the  eridenoe  on  the  part 
of  the  pUdntiira  is  that  they  did  the  work  imder 
the  soperinlendenoe  of  the  snrreyors  or  officials 
of  the  vestry.  I  have  had  one  of  the  two  gentle- 
men whose  names  were  mentioned  before  me,  and 
he  does  not  recollect  anything  about  these  par- 
tioalar  houses  ;  he  thinks  that  he  could  not  have 
known  anything  about  these  sinks  at  the  back, 
because  he  thinks  be  should  have  taken  notice  of 
them ;  and  he  said  there  was  something  that 
happened  in  reference  to  some  other  house  in  the 
road,  !No.  60  or  No.  62,  some  distance  ofF,  which 
be  does  not  recollect ;  it  was  not  gone  into  what 
that  matted  was,  but  there  was  something,  and, 
bj  reason  of  that  something,  he  thinks  that  if 
his  attention  had  been  called  to  these  gulley  traps 
and  sink  drainage  at  the  back  of  Nos.  27  and  29 
he  would  have  recollected  it.  Well,  it  may  be  so 
or  it  may  not ;  it  is  a  matter  of  memory ;  as  he 
himself  said,  it  is  fifteen  years  ago,  and  he 
would  not  like  to  pledge  himself;  and  then 
there  is  the  fact  that  these  partioular  houses 
may  have  been  attended  to  by  the  other  gtentle- 
man,  Mr.  Baker,  whom  we  have  not  seen.  On 
the  other  band,  although  it  was  their  duty  to  leave 
the  drains  and  everything  open  and  uncovered 
until  they  had  been  seen  by  the  inspectors  and 
surveyors  of  the  vestiy,  it  is  the  sort  of  duty  that 
certainly  one  has  known  to  be  neglected,  and  it  is 
not  an  altogether  unknown  thing  that  a  builder 
who  has  done  work  that  he  is  not  exactly  proud 
of  should  cover  it  up  before  the  surveyor  does 
come,  BO  that  there  is  nothing  very  particular  to 
guide  one,  at  this  lapse  of  time,  as  to  what  the 
actual  facts  were.  But  we  have  got  this.  The 
plan  that  bad  been  approved  of  the  drainage  had 
no  details  at  all  as  to  how  the  particular  drains 
coming  from  each  water-closet  and  each  sink  and 
everything  else  were  to  be  made ;  it  was  left  out 
altogether.  There  is  no  evidence  that  any  sub- 
sequent plan  was  deposited  or  asked  for  or  given. 
It  might  well  be  that  the  approval  of  this  plan 
meant  only,  "We  will  approve  it  so  far,  but 
you  must  give  us  another  plan  about  the  details  " ; 
but  there  is  no  evidence  of  it,  and  I  think  that,  as 
a  matter  of  fact,  details  of  that  character,  how  a 
particular  water-closet  or  a  particular  sink  drain 
is  to  go,  are  commonly  left  to  the  surveyor  to  deal 
with.  It  seems  to  me  that,  in  approving  in  the 
way  in  which  this  vestry  did  of  a  plan  to  drain 
two  houses  in  combination,  without  any  details 
of  the  way  in  which  the  particular  drains  from 
each  water-closet  and  each  sink  were  to  be  made, 
that  in  itself  amounts  to  an  authority  to  the 
surveyor  to  deal  with  the  matter.  And  if,  in  fact, 
what  happened  was  that  the  builder  said  to  the 
surveyor,  "  Now,  I  have  got  the  authority  of  the 
vestry  to  drain  these  two  houses  in  combination, 
is  there  any  objection  to  my  putting  the  drainage 
of  this  gnlley  trap,  which  is  on  No.  27,  through 
to  join  the  drain  on  No.  29 — it  will  make  3ft.  of 
piping  instead  of  30ft.  P  "  and  the  surveyor  sud : 
"  Yes,  I  think  that  comes  within  the  order,"  or, 
"I  see  no  objection  to  it,"  if  that  happened  either 
expressly  in  words  or  by  the  action  of  the  parties 
amountuig  to  giving  the  same  legal  effect  as  if 
that  happened  in  words,  would  it  not  be  true  to 
say  that  this  construction  had  been  made  under 
the  order  of  the  vestry,  because  that  is  what  is 
required  under  the  definition  section  (sect.  250),  I 
which  defines  "drain"  as  inclu^g  "  any  drain  I 


for  draining  anjr  group  or  block  of  houses  by  a 
combined  operation  under  the  order  of  any  vestiy 
or  district  board."  I  think  that  that  would  oe 
sufficient.  If  so,  this  thing  is  a  drain  within  the 
definition  section,  and  not  a  sewer.  Next,  it  is 
suggested  by  Mr.  Danckwerts  that  there  is  autho- 
rity for  saying  that  when  an  order  has  been  made 
for  combined  drainage  of  two  houses,  then  you 
must  treat  those  two  houses  as  one  house,  and 
that  the  owners  of  them  have  the  same  right  to 
cause  alterations  in  the  structure  ot  the  dnuns 
as  they  would  have  if  it  was  one  house.  If  that 
principle  is  correct,  it  also  wonld  prevent  this 
construction  of  the  guUey  trap  of  No.  27  going 
into  No.  29  from  being  converted  into  a  sewer  by 
that  construction.  It  is  unfortunate  that  the 
authority  that  is  quoted  for  that  is  a  passage  in 
a  judgment  of  my  own.  If  it  were  a  judg- 
ment of  some  other  judge,  I  should  treat  it 
with  respect  and  follow  it,  and  throw  upon  him 
the  responsibility  if  it  was  wrong ;  but  unfortu- 
nately, oeing  my  own,  the  thing  is  in  a  different 
position,  and,  if  1  think  that  that  was  stated  a  little 
too  widelv,  I  think  it  is  my  business  to  say  so,  and 
not  to  follow  it.  I  am  not  sure  that  it  was  not. 
For  some  purposes  I  have  no  doubt  that  what  I 
said  there,  and  in  reference  to  the  case  in  which  I 
eaid  it,  was  right;  because  there  the  alteration 
that  was  made — I  think  in  both  cases,  certainly 
in  the  first  of  the  two  cases,  Chreater  London 
Properly  Company  v.  Foot  (ubi  «up.),  and  possibly, 
though  not  quite  so  plainly  or  clearly,  in  the 
subsequent  case  of  Oorringe  v.  Shoreditek  VeBiry 
(ubi  sup.) — was  an  alteration  which  did  not  bring 
in  the  drainage  of  another  house.  In  Greater 
London  Property  Company  v.  Foot  {ubi  »up.)  it 
was  a  mere  deviation  of  the  draiii  in  part  in 
one  house,  and  not  bringing  in  drainage  from 
another  house  in  any  otber  different  way  from 
that  which  had  been  sanctioned ;  so  that  there 
the  thing  was  clear.  In  Oorringe't  case  (ubi  »up.) 
it  did  bring  in  drainage  of  another  building,  a 
building  which  did  not  exist  at  the  time  of  the 
order,  but  a  building  which  had  been  erected  on 
the  back  garden  or  back  yard  of  one  of  the 
premises  which  was  authorised  to  be  drained  by 
the  combined  drainage ;  and  the  alteration  was 
the  brin^png  in  of  this  building  which  was  not 
part  of  the  building  originally  sanctioned  to  be 
drained  witb  another  building,  but  it  was  part 
of  the  premises  which  it  drained;  it  was  the  back 
garden  with  the  premises  on  it.  Therefore  the 
case  was  slightly  different  to  this.  I  am  not 
quite  sure,  therefore,  that  the  passage  in  my  judg- 
ment ought  not  to  be  confined  to  facts  similar  to 
the  facts  that  existed  in  those  two  cases,  and  I 
am  a  little  doubtful  whether  it  ought  to  be  taken 
to  go  so  far  as  to  sanction  what  was  done  in 
this  case,  which  was  bringing  in  the  drainage  of 
No.  27  in  a  way  that  certainly  had  not  been 
specifically  authorised  by  the  order  of  the  vestry. 
The  order  of  the  vestry  had  authorised  the  two 
houses  to  be  to  a  certain  extent  drained  together, 
but  it  is  a  question,  as  it  seems  to  me,  of  what  the 
meaning  of  this  plan  with  no  details  is.  My  view 
is  that  it  was  an  order  for  the  houses  to  be 
drained  in  pairs,  and  that  bo  far  as  the  details  of 
the  way  in  which  the  drains  from  the  particular 
water-closets  and  the  particular  sinks,  which  they 
must  have  contemplated  would  be  erected,  were 
to  go,  it  was  all  left  to  be  arranged  by  the  sur- 
veyor, or  arranged  in  the  way  in  which  the  par- 
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ticnlar  drains  of  one  honse  nsnally  are  arranged, 
which  I  think  is  that  the  particalar  line  wMch 
the  -water-oloaet  drain'  takes  and  the  sink  drain 
takes  is  left  to  the  Burreyor.  It  is  on  that  ground 
that  my  jadgment  is  based  that  this  remained  a 
drain  and  did  not  become  a  sewer.  But  now, 
there  is  another  view  of  the  case,  and  in  my 
judgment  an  important  view — a  matter  that 
is  constantly  recurring  in  those  cases.  Sup- 
poB9  I  am  to  assume  the  fact  to  be  that  the 
bnilder  did  not  call  the  attention  of  the  surveyor 
to  this ;  that  he  did  it  to  save  the  expense  of  the 
extra  80ft.  or  so  of  piping ;  that  he  did  it  behind 
the  back  of  the  surveyor,  covered  it  up  as  quickly 
as  he  could,  and. never  eaid  anything  about  it.  If 
those  are  the  facts,  how  does  the  matter  stand  P 
A  perfectly  wrongful  act — wrongful  in  every  way, 
and  contrary  to  a  considerable  number  of  pro- 
visions of  the  Act  of  Parliament — ^it  is  impossible 
to  say  that  that  tui-ned  it  into  a  sewer  then,  or 
that  that  wrongful  act  vested  it  in  the  vestry  as  a 
sewer  and  made  it  repairable  at  the  expense  of 
the  ratepayers  generally,  and  not  of  himself  the 
owner  and  the  wrongdoer.  It  is  quite  impossible 
to  hold  that,  and  I  am  sure  there  is  no  authority 
for  it;  I  think  there  is  some  authority  now  the 
other  way.  I  do  not  myself  think  that  those 
were  the  facts.  I  think  in  all  probability  this 
was  taken  to  be  covered  by  the  sanction  of  the 
vestry ;  that  nobody  thought  of  doing  a  wrongful 
act;  that  they  thought  they  were  carrying  out 
the  order  that  really  had  been  obtained  from  the 
vestry.  That  is  what  I  think  in  fact  happened. 
But  assuming  the  facts  were  the  other  way,  and 
assuming  that  in  the  time  of  Mr.  Alfred  Heaver 
it  was  a  wrongful  act  in  trunsgression  of  the 
order,  how  does  the  matter  stand  ?  I  quite  agree 
that  in  the  time  of  Mr.  Alfred  Heaver  the  tung 
remained  a  drain  repairable  by  him,  and  did  not 
become  a  sewer  repairable  by  the  vestry.  Now, 
Mr.  Heaver  is  dead,  but  before  he  died  he  dealt 
with  the  property  by  making,  in  the  first  instance, 
a  lease  of  the  two  houses  and  others  to  one  of 
his  sons  in  trust  for  himself — that  is,  the  lessor. 
That  was  done  for  the  purpose  of  enabling  him  to 
sell  the  freehold  ground  rent,  as  it  is  commonly 
called,  and  he  did  sell  the  freehold  ground  rent. 
He  remained  with  a  lease  for  ninety-nine  years, 
nominally  to  his  son,  but  really  for  himself ;  it 
was  in  trust  for  him.  Then  at  a  later  date  he 
gave  the  beneficial  interest  in  that  lease  to  his 
son,  to  whom  he  had  originally  granted  the  lease 
as  trustee.  He  gave  it  as  a  gift ;  it  was  not  a 
purchase  for  valuable  consideration  or  anything 
of  that  kind,  and  the  most  important  part  of  it 
is  that  it  iuclnded  both  houses.  Then  when  the 
son  married  it  was  included  in  the  marriage 
settlement,  and  the  term  of  ninety-nine  years, 
which  constitutes  ownership  within  the  meaning 
of  all  these  Acts,  is  now  vested  in  the  trustees 
of  the  marriage  settlement.  That  is  the  title. 
Is  there  anything  there  to  alter  the  position  of 
things  and  in  any  way  to  vest  this  construction 
in  the  public  anthority  as  a  sewer  ?  I  cannot  see 
that  there  is.  It  is  quite  true  that  there 
have  been  cases  which  have  arisen,  of  which 
KerthaiB  v.  Taylor  {itbi  lup.)  was  the  principal 
one  and  the  most  diflScolt  case,  where  yon 
have  found  a  construction,  originally  made  in 
the  sort  of  way  in  which  this  was  made,  in  the 
poesession  of  a  porchaser  of  one  of  the  houses ;  the 
title  of  the  two  hoases — which  always  must  have 


been,  when  snoh  a  thing  as  this  was  constructed,  in 
the  same  person — being  divided,  so  that  one 
house  belongs  to  one  and  one  belongs  to  another, 
and  the  purchasers  of  the  houses  not  held  respon- 
sible for  any  original  wrongdoing.  In  those 
cases  the  courts  have  said  you  must  take  things 
as  you  find  them.  There  are  difficulties  in  the 
rights  as  between  the  two  parties ;  the  houses  have 
been  sold  with  these  constructions  already  exist- 
ing, with  drainage  de  facto  going  from  one  through 
the  other,  and  no  provision  as  to  rights ;  and  the 
cases  have  said,  as  between  the  local  authority, 
who,  whether  they  were  in  fault  or  whether  they 
were  not,  have  had  the  misfortune  to  have  this 
thing  happen,  and  the  purchasers,  the  present 
owners  of  the  houses,  who  are  not  responsible 
for  the  original  wrongdoing  if  there  was  any, 
the  structure  must  be  treated  as  what  it  ap- 
parently is — namely,  a  sewer.  That  seems  to  me 
to  be  the  extent  to  which  the  authorities  go.  But 
in  this  case  the  considerations  are  different,  as  the 
title  to  the  two  houses  remains  in  the  same 
person,  and  has  only  devolved  from  the  original 
wrongdoer  by  his  distribution  of  his  property 
among  his  own  family,  and  there  is  no  question  of 
purchase.  But,  at  any  rate,  my  '\iew  is  this. 
This  is  substantially  the  whole  property ;  it  has 
not  been  divided  into  two  properties,  which  is 
the  important  matter  that  orings  in  the  other 
equitable  consideration ;  it  has  not  been  divided 
into  two  properties  under  two  ownerships,  that 
may  be  drained  together.  It  remains  the  property 
of  people  who  are  claiming  direct  through  the 
wrongdoer  and  in  his  right,  and  who  have  not  got 
the  property  in  such  a  way  as,  in  my  opinion,  to 
give  them  any  hieher  rights  than  he  had  himself ; 
they  are  his  children — at  least,  one  is  his  son 
claiming  through  him,  and  there  is  no  ground 
whatever  for  giving  him  any  greater  rigbts  as 
against  the  puolio  than  the  original  owner  had. 
ConEeqnently,  if  I  ought  to  find  the  fact  to  be 
that  this  was  done  contrary  to  the  order  of  the 
vestry,  then  still  I  think  that  it  remains  a  drain. 
Possibly  it  is  by  virtue  of  an  estoppel,  and  I 
think  it  is  by  virtue  of  an  estoppel,  though  I  do 
not  say  exactly  how  it  is ;  but,  at  any  rate,  the 
wrongful  act,  if  it  was  a  wrongful  act,  of  Mr. 
Heaver,  the  builder,  cannot,  in  my  opinion,  give 
either  himself  or  anybody  who  oUums  through 
him  in  the  way  in  which  the  present  owners  claim 
a  right  to  have  this  construction  repaired  at  the 
cost  of  the  vestry.  At  the  same  time  I  take  the 
view  in  this  particular  case  that  it  was  not  a 
wrongful  act,  but  that  it  was  an  act  intended  to 
be  done  under  the  order  of  the  vestry,  which  had 
sanctioned  the  combined  drainage  of  these  two 
houses,  and  had  not  sanctioned  expressly  any 
details  of  the  way  in  which  that  was  to  be  done. 
So  far,  therefore,  as  the  gulley  trap  at  the  back  of 
No.  27  is  concerned,  I  come  to  the  conclusion  that 
that  does  not  convert  into  a  sewer  the  structure 
which  is  the  part  that  is  alleged  to  be  in  bad  order 
and  out  of  repair — the  structure  going  through 
the  back  garden  of  No.  29  and  going  under 
No.  29.  I  have  now  to  deal  with  the  question 
that  has  been  introduced  into  this  case  by  way  of 
amendment,  and  that  is,  the  rain- water  pipe,  the 
stack  pipe,  that  comes  down  into  the  gnUey  in 
front,  and  the  water  from  which  is  taken  along 
a  drain  under  the  forecourt  and  joins  the  other 
drain  (the  drain  of  No.  29)  a  little  farther  on. 
There  is  no  real  occasion  to  «liBcas|  that  hwe, 
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because  there  is  no  evidence  whatever  that  the 
portion  of  the  structure  after  that  thing  comes 
in  is  out  of  repair.  There  is  no  real  dispate 
about  it.  It  has  been  introduced  by  way  of 
amendment,  it  being  desired  by  the  plaintiffs 
to  make  a  point  about  it,  and  I  said,  in  such  a 
dispute  as  this,  by  all  means  let  us  have  all  the 
facts  before  us  to  see  whether  (hey  are  material 
or  not.  &o  that  it  is  to  that  extent,  and  to  that 
extent  only,  that  it  has  got  in.  Bat,  seeing 
(hat  it  is  before  me,  I  should  like  to  express  my 
opinion  about  it,  (hough  I  do  not  propose  to  make 
any  declaration  about  it.  But,  with  reference  to 
the  other  part  of  this  structure — namely,  (he  par( 
going  (hrough  the  back  garden  and  under  (he 
house  (No.  29),  and  down  (o  (he  poin(  where  the 
rain-water  pipe  joins  it — I  propose  (o  make  a 
declaration  that  that  is  a  drain  and  not  a  sewer. 
I  think,  however,  that,  having  regard  to  the  state 
of  the  authorities,  as  to  which  I  wish  to  say  a 
word,  it  is  best  not  to  make  any  declaration 
at  all  about  the  other  part  of  the  structure,  past 
(he  poin(  where  (he  rain-water  pipe  goes  in.  The 
difficulty  about  that  lia  that  (hat  rain-water 
pipe  goes  down  (he  wall  of  No.  29,  and  it  takes 
the  water  from  (he  roof  of  No.  29.  To  all  appear- 
ance i(  is  a  B(ack  pipe  belonging  to  No.  29,  and  it 
empties  itself  over  a  gnllev  in  the  forecourt,  and 
that  water  goes  down  a  drain  under  that  fore- 
court and  so  into  the  drain  of  No.  29,  and  then 
into  the  sewer.  The  suggestion  is  that  that 
stack  pipe  (akes,  as  well  as  (he  water  from  No.  29, 
water  from  the  roof  of  No.  31.  It  does  so  in  fact, 
and  it  is  suggested  that  that  makes  (he  stack 
pipe  of  No.  '29  a  (hing  vested  in  the  vestry,  and 
repairable  by  the  public  at  large.  I  think  (he 
arg^men(  mn8(  go  tha(  length,  as  there  is  no 
reason  for  distinguishing  the  stack  pipe,  which  is 
a  drain  carrying  off  water  for  this  purpose. 
Because  it  takes  water  from  the  gutter  which  is 
between  the  two  sloping  roofs ,  it  is  said  that,  if 
(he  stack  pipe  is  a  sewer,  (he  gutter  between  the 
two  houses  is  also  a  sewer.  And  the  development 
of  this  fine  doctrine  about  (he  distinction  be(ween 
a  sewer  and  a  drain  in  taking  the  houses  as  two 
houses  is  that  (here  is  no(  a  house  in  London 
where  (he  (wo  roofs  of  adjoining  houses  slope 
(oge(her  and  (he  wa(er  goes  down  in(o  (he  gutter, 
in  which  that  gutter  is  not  a  sewer  repairable  by 
(he  ves(ry.  Oia.  (he  ancien(  reasoning  of  Euclid 
one  would  say  (ha(  tha(  is  an  absurd  demonstration, 
and  (ha(,  being  absurd,  i(  Ganno(  be  so.  I  (hink 
i(  is  unreasonable  and  perfectly  ridiculous  to  say 
(ha(  because  a  (hing  is  so  con8(ructed  that  the 
water  of  one  roof  has  been  observed  to  go  down 
on  to  (he  other,  and  get  down  into  the  other 
person's  stack  pipe,  that  makes  it  a  drain  taking 
the  drainage  of  two  houses  and  vested  in  the 
vestry,  and  repairable  by  the  public  at  large. 
Bu(  unfor(nna(ely  (here  is  a  decision — I  am  no( 
sure  i(  was  in(ended — of  the  Court  of  Appeal  in 
SiUea  V.  Fulham  Borough  Council  {ubi  tup.) 
which,  when  we  look  at  the  facte,  appears  to  be 
some  sort  of  authority  for  that  proposition. 
There  is  not  a  syllable  in  the  judgment  of  (he 
cour(,  however,  (o  show  (ha(  they  dealt  with  the 
case  if  (he  facts  were  (hose.  The  case  was  argued 
as  an  appeal  from  a  previous  case  of  Holland  v. 
Lazarus  {ubi  sup.),  and  (he  decision  of  (he  court 
really  is  no  more  than  a  decision  that  HoUand  v. 
Lazarus  {uhi  sup.)  was  right,  and  that  the  case 
before  them  was  governed  by  HolUmd  v.  Lazanu 


{ubi  sup.).  There  is  not  a  word  to  show  (ha( 
(hey  no(iced  (ha(  (he  8(ack  pipe  in  question  was 
a  stack  pipe  on  (he  wall  of  one  house  and  par( 
of  (he  8(ructure  in  (he  ordinary  sense  of  tha( 
house,  which  merely  (ook  (he  drainage  from  (he 
o(her  house  because  i(  happened  to  come  oS  (he 
roof  of  (he  o(her  house.  It  is  said  (ha(  (he 
question  was  argued  before  the  court  in  that 
case,  but,  taking  (heir  judgment  as  reported,  it 
does  not  seem  to  have  been  made  clear  to  them. 
I  think  they  would  certainly  have  dealt  with 
that  proposition — whether  they  would  have  dealt 
with  it  in  the  way  that  I  have,  by  reducing  it  (o 
a  proposition  of  Euclid,  I  do  not  know ;  but  I 
(hmk  (hey  would  have  dealt  with  the  proposi- 
tion that  a  gutter  on  the  top  of  a  house  could  be 
said  to  be  a  sewer  vested  in  (he  ve8(ry.  Bu( 
(hey  really  dealt  with  (he  case  as  if  (he  facts 
were  (he  same  as  in  HoUand  v.  Lazartis  {ubi 
sup.) ;  and  in  Holland  v.  Lazarus  (here  were  four 
houses  which  by  au(hority  were  drained  (oge(her, 
and  a(  a  subsequen(  time  (he  water  drainage 
from  the  roof  o(  another  bouse  coming  down 
the  stack  pipe  of  that  house  in  the  ordinary  way 
and  getting  into  a  drain  at  the  bottom  af terwar& 
communicated  through  that  drain  at  the  bottom 
into  the  drain  which  drained  the  other  four 
houses.  Then  the  only  point  there  was,  is  rain- 
water  drainage  from  another  building  on  the  same 
footing  as  ordinary  sewage  drainage,  and  does 
the  taking  of  the  rain-water  drainage!  rom  another 
building,  not  authorised  by  the  order  for  the 
combined  drainage  originally,  prevent  the  whole 
thing,  the  whole  of  the  drainage  of  (be  five 
houses  in  (ha(  way,  from  being  authorised. 
HoUand  v.  Lazarus  {ubi.  sup.)  said  it  did,  and 
(he  Court  of  Appeal  in  SiUes  v.  Fulham  Borough 
Council  {ubi  sup.)  said  it  did,  and  they  Said  that 
Holland  v.  Lazarus  was  right.  But  they  never, 
from  beginning  to  end  so  far  as  I  can  see,  by  a 
word  in  the  judgment  dealt  with  the  point  that 
causes  the  difficulty,  in  my  opinion,  namely,  that 
the  rain-water  drainage  of  the  other  house  only 
came  into  the  joint  construction,  if  it  may  be  so 
called — ^if  it  is  a  joint  construction  at  all— 
because  it  happened  to  iiow  down  the  roof  of  the 
one  house  and  into  the  gutter  of  thq  other 
house,  where  as  I  (hink  it  became  the  drainage 
of  the  other  house,  and  was  properly  taken  down 
through  the  stack  pipe  of  the  other  house.  They 
did  not  deal  with  that  at  all.  Mr.  Mayer  (ells 
me,  and  of  course  I  absolu(ely  accept  his  state- 
ment, that  he  did  urge  that  point  on  (he  Gonrt 
of  Appeal.  A(  any  rate,  somehow  or  other  the 
point  is  not  mentioned  in  the  judgment  here, 
and,  what  is  more,  it  is  not  mentioned  by  (he  law 
reporter  in  his  i-eport  of  Mr.  Mayer's  argument. 
Perhaps  (he  reporter  thought  there  was  a  little 
difficulty  about  (his  point,  which  had  not  been 
dealt  with  by  the  court,  and  so  he  left  it  out  of  the 
argument  idso.  He  states  the  facts,  however, 
exactiy  as  they  are  in  this  case.  This  is  his  state- 
ment of  the  facts :  "  An  underground  pipe  or  drain 
carried  sewage  from  house  A  into  (he  main  sewer. 
A  gu(ter  ran  along  under  (he  eaves  a(  (he  backs 
of  bo(h  houses,  by  whicj  rain  water  falling  on 
(heir  roofs  was  carried  into  a  pipe  passing  down 
the  wall  of  house  A.  This  down-pipe  discnarged 
by  means  of  a  guUey  into  the  underground  pipe 
or  drain  draining  that  house  as  aforesaid.  From 
house  B  only  ram  water  was  carried  by  this  drain. 
A  nnisanoe  having  been  oocasioned  in  this  ditun, 
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the  defendants  gave  notice  to  the  plaintiff,  under 
eect.  85  of  the  Metropolis  Management  Act  1855," 
and  BO  on.  So  that  he  states  the  facts  exactly  as 
they  are  here.  Now,  under  those  circnmstances, 
there  would  he  a  difficnlty  abont  this  matter. 
Personally,  I  think  that  the  Court  of  Appeal  did 
not,  somehow,  apprehend  the  difference;  but 
there  is  the  case  reported,  and  I  should  have  a 
difficulty  in  not  following  it,  but  it  seems  to  me 
that  it  is  quite  unimportant  in  this  case.  I  hare 
expressed  my  views  upon  it  as  it  has  been  argued, 
but  it  seems  to  me  that  it  is  quite  unimportant 
in  this  case  for  the  reason  that  1  have  just  given, 
that  it  only  affects  a  portion  of  this  structure 
which  at  present  is  not  out  of  repair,  and  which, 
moreover,  is  not  a  part  particularly  likely  to  get 
out  of  repair.  It  is  the  part  connected  down  to 
the  sewer,  where  it  is  not  so  very  likely  to  be 
blocked,  and  I  do  not  think  it  is  necessary,  really, 
to  make  any  declaration  about  it.  When  I  come 
to  deal  with  the  question  of  parties,  which  I  must 
deal  with  in  this  case,  there  is  an  additional 
reason  for  not  making  any  declaration.  I  now 
come  to  another  point  altogether.  The  dispute 
arose  as  to  this  matter  between  the  local  authority 
and  the  owners  of  this  house  or  their  representa- 
tives, the  representatives  not,  apparently,  know- 
ing quite  well  who  the  owners  were;  and  an 
appeal  was  taken  to  the  London  County  Council 
upon  the  question.  It  turning  out  that  the 
qnestion  really  was  this  legal  question  of  whether 
this  structure  was  a  sewer  or  a  drain,  the  London 
County  Council  quite  rightly  said  that  they  could 
not  d^  with  that  question,  and  that  they  had 
better  adjourn  the  matter.  They  adjourned  it, 
and  said  the  parties  had  better  take  legal  pro- 
ceedings in  order  to  get  that  question  setued. 
Then,  in  that  state  of  things,  the  local  authority, 
to  force  the  matter  on,  gave  a  notice  under 
sect.  83  of  the  Metropolis  Management  Act  of 
1855.  Sect.  83  is  a  section  dealing  with  cases  of 
drains  being  improperly  constructed,  contrary  to 
directions,  and  so  forth,  and  it  mentions  "  the 
offending  person" ;  it  says  that  the  person  offend- 
ing is  to  forfeit  and  pay  a  sum  not  exceeding  10{., 
and  then  gives  power,  if  the  thing  is  not  remedied 
within  fourteen  days,  for  the  local  authority  to  do 
the  work  themselves  and  to  charge  the  expenses. 
That  section,  as  it  seems  to  me,  is  a  section  applic- 
able to  a  case  where  you  can  find  the  offending 
party.  If  Mr.  Alfred  Heaver  had  been  alive,  and 
if  it  is  true  that  he  did  this  work  wrongfully,  and 
not,  as  everybody  supposed,  under  the  sanction 
tiiat  had  been  given,  if  that  was  the  case  he  would 
have  been  a  "  person  offending,"  and  this  sum- 
mons could  have  been  taken  out  against  him ;  he 
could  have  been  fined  the  102.,  and  also  the  notice 
ooold  have  been  given  to  him,  and  thereupon  if 
he  did  not  do  the  work  the  vestry  could  have 
done  the  work  and  charged  the  expenses;  the 
section  would  have  applied.  But  I  think  that 
the  plaintiffs  are  right  in  saying  that  it  does  not 
apply  unless  you  can  serve  notice  on  the  offending 
person.  It  does  not  follow  that  the  structure  was 
authorised,  but  this  particular  machinery  for 
dealing  with  the  unauthorised  act  only  applies  if 
yon  can  find  the  offending  party.  Gonsequentiy, 
I  think  that  that  notice  was  wrong.  Now,  the 
result  of  it  was  that  the  executors  of  Mr.  Alfred 
Heaver  commenced  this  action.  I  should  have 
eaid  tiiat  the  notice  purported  to  be  addressed  to 
"the  ezecntors  of  Alfred  Heaver  and  to  all  others 


whom  it  may  concern " ;  and  the  proceedings 
were  commenced  in  the  name  of  the  executors  of 
the  late  Alfred  Heaver.  It  was  not  until  the 
action  had  proceeded  a  considerable  distance  that 
the  solicitors  who  were  conducting  the  proceed- 
ings discovered  that  there  was  a  mistake  abont 
the  tiUe,  and  that  the  executors  of  the  late  Alfred 
Heaver  were  not  possessed  of  the  term  in  this 
property,  but  that  the  term  was  vested  in  those 
two  as  trustees  of  the  marriage  settlement  of  one 
of  the  gentlemen.  It  was  a  mistake.  It  was  not 
addreswd  to  the  parties  to  whom  the  property 
belonged.  The  mistake  in  the  address  of  the 
notice  to  those  people  was  occasioned  by  a  pre- 
vions  mistake  in  giving  those  names  as  the  names 
of  the  people  concerned  before  this  action  had 
begun;  but  the  notice  was  addressed  to  the 
executors,  and  the  action  was  commenced  in  the 
name  of  the  executors.  Then,  after  the  proceed- 
ings had  gone  some  considerable  way  the  matter 
was  found  out ;  a  letter  was  written  to  the 
defendants  stating  that  at  the  trial  they  would 
apply  for  an  amendment.  At  the  trial  they  did 
apply  for  an  amendment,  and  I  said  it  had  Mtter 
be  made,  and  that  they  should  be  added  as 
additional  parties,  for  the  purpose  of  having 
all  questions  decided,  without  prejudice  to  the 
question  of  costs,  which  I  was  to  deal  with 
afterwards.  That  being  so,  how  does  the  matter 
stand?  The  action  that  was  to  be  brought 
was  an  action  for  two  purposes;  one,  to 
get  an  injunction  against  this  notice  being 
acted  upon,  and  the  other  to  get  a  declaration 
upon  the  real  point  in  dispute  between  the 
parties,  the  substantial  point,  which  affected  a 
considerable  amount  of  money  I  suppose,  in  this 
and  other  houses  of  similar  construction.  It  was 
an  action  to  get  a  decision  on  that  substantial 
point,  whether  these  things  were  drains  or  sewers ; 
that  is  the  point  of  substance.  But  it  is  also 
said,  "  at  any  rate,  you,  the  vestry,  were  wrong  in 
this  notice,"  and  I  think  they  were  wrong.  Now, 
what  happened  was  that  the  plaintiffs  in  the 
action  got  from  a  judge  in  chambers  an  inter- 
locutory injunction  ex  parte,  and  then,  on  the 
summons  coming  on  as  to  the  continuance  of 
that  ex  parte  injunction,  the  defendants  gave  an 
undertaking  not  to  act  on  the  notice,  and  there- 
upon the  matter  stood  till  the  ti-ial,  and  the  costs 
of  it  were  reserved.  That  being  the  state  of 
things,  I  have  got  to  consider  what  is  to  be  done. 
At  the  date  of  the  action  the  local  authority — 
the  borough  council  as  it  is  now  called — had 
given  this  notice.  I  suppose  it  must  be  con- 
sidered to  be  a  threat  to  act  upon  it,  but,  of 
course,  it  is  perfecUy  clear  that  it  only  was  given 
as  a  step  in  the  proceedings,  in  the  dispute  that 
was  going  on  as  to  whether  this  was  a  sewer  or  a 
drain,  as  a  notice  which  they  considered  them- 
selves entitled  to  give,  and  as  a  means  of  forcing 
the  thing  to  a  head.  If  they  had  actually  com- 
mitted any  trespass  under  it,  the  thing  would  be 
different;  there  would  be  substantia  damage; 
but  as  it  is  there  is  no  substantial  damage. 
However,  I  think  that  the  true  owners  of  the 
property  would  have  been  justified  in  coming  for 
an  injunction,  and  that,  if  they  had  come  for  the 
injunction  and  an  undertaking  had  been  given, 
HS  a  matter  of  form  the  injunction  would  have 
been  granted.  The  local  authority  upon  getting 
the  other  point  decided  of  course  would  not  want 
to  proceed  with  this  notice ;  and  I  think  at  any  rate 
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tbe  matter  wonid  be  met  snffioiently  by  a  declara- 
tion. Furtber,  as  it  was  ia  point  of  fact  the 
wrong  people  who  bionght  tne  action — people 
who  had  really  got  no  title — by  mistake  no  doubt 
— the  one  mistake  should  be  set  against  the  other. 
And,  long  before  the  real  people  who  were 
entitled  to  complain  of  any  threatened  trespass, 
if  there  had'been  any  threatened  trespass,  came 
into  the  proceedings  at  all,  or  oluimeid  to  oome 
into  the  proceedings,  the  vestry  said,  "  We  do  not 
propose  to  act  on  this  notice ;  it  is  a  mere  step  to 
bring  these  proceedings  to  a  head,"  and  so  on. 
That  being  so,  the  question  ia  how  I  have  got  to 
deal  with  t£e  costs.  Kow,  my  view  of  it  is  this :  that 
this  is  an  action  in  which  the  defendants  have  suc- 
ceeded upon  all  the  main  points  in  the  action. 
I  think  that  tbe  defendants  mast  have  the 
costs  of  the  action ;  but  I  think  that  they 
were  wrong  with  reference  to  this  particular  step 
ot  tbe  proceedings,  and  that  the  proper  way  of 
dealing  with  the  matter  is  to  say  that  the  defen- 
dants must  pay  any  costs  arising  oat  of  that 
interlocutory  injunction.  That  will  be  sufficient 
to  meet  what  1  have  called  the  subsidiary  point 
in  reference  to  the  notice  which  they  wrongly 
gave,  which  caused  nobody  any  harm,  and  aa 
to  which  the  persons  who  were  entitled  to  com- 
plain of  it  never  c^me  forward  to  complain  until 
the  thing  had  been  practically  withdrawn.  I 
think  that  will  meet  the  case.  I  propose  there- 
fore to  make  a  declaration  that  this  structure 
down  to  tbe  point  where  the  rain-water  pipe 
comes  into  it  is  a  drain  and  not  a  sewer.  I  say 
nothing  one  way  or  the  other  in  the  declaration 
as  to  the  portion  following  on  to  that  towards 
the  sewer.  I  leave  that  out  because  it  is  not  out 
of  repair,  and  because  I  have  a  little  doubt  as  to 
whether  the  dedsion  of  the  Court  of  Appeal 
applies  to  it,  and  as  to  how  to  deal  with  it.  I  do 
not  think  fit  to  make  any  declaration  with  refer- 
ence to  that  part.  Then,  1  also  make  a  declaration 
that  the  notice  of  the  31st  July  was  a  bad  notaoe. 
That  is  quite  sufficient  apart  from  any  injunction, 
as  it  shows  the  way  in  which  I  deal  with  tbe 
matter.  I  leave  all  the  parties  to  the  action  in  it, 
the  executors  as  well  as  tbe  added  plaintifEs, 
because  it  is  desirable  that  a  declaration,  if  made, 
should  bind  as  many  people  as  possible.  They 
have  claimed  to  be  added,  and  they  are  added, 
not  as  individuals  as  they  were  all  parties  ori- 
ginally, but  as  suing  in  an  additional  capacity,  in 
their  capacity  of  trustees  of  the  marriage  settle- 
ment. It  makes  no  difference  as  to  the  costs,  as 
they  were  only  added  during  the  argument,  and 
no  counsel  was  separately  instructed. 

Judgment  for  the  defendants  toith  eosti  of  the 
action ;  the  defendants  to  pay  the  plaintiffs 
their  costs  of  the  application  for  the  inter' 
locutory  injunction. 

Solicitors  for  the  plaintiffs,  W.  W.  Young,  Son, 
and  Ward. 
Solicitor  for  the  defendants,  B.  M.  Freseott. 
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COURT   OF   APPEAL. 

March  2  and  3. 

(Before  Yavghan  Williams,  Stisling,  and 

Cozenb-Habdt,  LJJ.) 

DuHLOP  Pneumatic  Tyek  Compahy  Limited 
V.  David  MoasLEY  akd  Sons  Limited,  (a) 

APPEAL  FKOM  THE   CHANCEBT  DIVISION. 

Patent — Infringement  —  Comhinalion — Manufac- 
ture and  sale  of  component  part — Intention  of 
purchaser  to  infringe — Knowledge  of  vendor. 

The  sale  of  an  article  which  is  a  component  part 
of  a  combi  nation  which  is  the  subject  of  a  patent, 
and  which  the  vendor  knows  is  intended  to  be 
used  for  the  purpose  of  infringing  the  patent,  is 
not  an  infringement  of  the  patent  by  the  vendor 
even  though  the  article  could  not  be  used  for  any 
other  purpose  than  as  a  part  of  the  eombinalion. 

Decision  of  Swinfen  Eady,  J.  affirmed. 

The  plaintifPs  brought  this  action  against  David 
Moseley  and  Sons  Limited  and  the  Indiarubber 
and  Tyre  Biepairing  Company  to  restrain  them 
from  infringing  two  patents  for  combination  of 
which  the  plaintiffs  were  the  proprietors.  One 
was  the  Welch  patent  for  "  improvements  in 
rubber  tyres  and  metal  rims  or  feUoes  of  wheels 
for  cycles  and  other  light  vehicles " ;  and  the 
other  was  the  Bartlett  patent  for  "  improvement 
in  tyres  or  rims  for  cycles  and  other  vehicles." 

In  the  Welch  patent  the  following  claims  were 
made  : 

i.  A  rubber  or  elutio  t jre  having  the  form  of  a  saddle 
or  arch  in  aeotion  lined  with  oanvas  in  oombination  with 
two  wires  or  snffioiently  ineUstio  oorea  for  Beonring 
the  lame  to  the  lims  or  tjiei  eubitantislly  as  herein 
described. 

9.  A  rubber  or  elaatio  <yra  having  the  form  of  a 
Btddle  or  arch  in  lection,  provided  with  endleee  wires  or 
cores  fitted  or  vnloaniied  within  each  side  for  the 
pnrpoie  of  eeonriDg  the  same  to  the  lims  in  oombina- 
tion with  an  inflatable  inner  tyre  or  tube  anbstantiaUy 
•8  described  and  shown  with  reference  to  figs.  15  and  18 
of  the  drawings. 

10.  A  rubber  or  elaatio  tyre  having  the  form  of  a 
saddle  or  arch  in  aeotion,  lined  with  oaavaa  and  provided 
with  endleaa  wirea  or  oorea  for  covering,  protecting,  and 
aeonring  an  inflatable  inner  tube  or  tyre  anbstantiaUy  as 
herein  deaoribed. 

In  the  Bartlett  patent  the  claim  was  for 

1.  The  oombination  of  a  grooved  rim  or  metal  tyre, 
and  an  arched  tyre  of  indiambber  or  other  flexible 
material  held  in  the  groova  by  the  preaanre  of  an  inflated 
tnbe  within  the  arch  which  forcea  its  edgea  againat  the 
aides  of  the  groove  anbatantislly  aa  deaoribed. 

2.  Tyrea  or  rima  for  oyolea  and  other  vehicles,  oon- 
aiating  of  the  parta  a,  b,  c,  oombined  and  arranged  aob. 
atantially,  aa  described  and  ahown  in  the  drawings. 

In  the  drawings  a  was  the  outer  tyre  of  india- 
rubber  or  other  elastic  material;  b  was  a  metal 
tyre  or  rim  ;  c  was  an  airtight  tubular  chamber. 

David  Moseley  and  Sons  Limited  were  manu- 
facturers of  all  classes  of  indiarubber  goods,  and 
did  not  make  or  sell  rims  or  wires  nor  either  of 
the  combinations  above  mentioned.  They  had 
for  several  years  made  and  sold  rubber  tyres  with 
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beaded  edges  and  also  with  loop  edges  for  the 
insertion  of  wires,  which  the  plaintifEs  alleged 
could  only  be  nsed  for  the  purposes  of  the  com- 
binations  covered  by  the  Welch  or  Bartlett 
patents.  They  further  alleged  that  unauthorised 
persons  having  purahased  these  covers,  bought 
rims  and  wires  elsewhere,  fitted  them  together, 
and  infringed  one  or  other  of  the  patents,  and 
that  the  defendants  Moseley  sold  the  covers 
with  the  knowledge  that  those  persons  intended 
to  use  them  for  the  purpose  of  infringing  the 
patents. 

The  defendants  Moseley,  however,  denied  that 
they  sold  the  covers  with  Uie  intention  that  they 
should  be  used  for  the  patented  combinations, 
and  also  that  the  covers  could  only  ba  used  for 
that  purpose. 

It  appeared  from  the  evidence  that  a  large 
nnmber  of  the  covers  sold  by  the  defendants 
Moseley  were  exported,  but  that  they  also  sold 
them  to  licensees  of  (he  plaintiffs  and  other 
persons. 

The  Indiambber  and  Tyre  Bepaiiing  Company 
had  in  the  course  of  their  business  sold  covers 
made  by  the  other  defendants,  but  at  the  trial 
the  case  against  them  failed  on  the  evidence. 

The  case  was  heard  in  Dec.  1903,  and  on  the 
15th  of  that  montii  the  following  judgment  was 
delivered  :— 

SwiNFEir  Eadt,  J. — This  is  an  action  to 
restrain  the  defendants,  David  Moseley  and  Sons 
Limited  and  the  Indiambber  and  Tyre  Hepairing 
Company  respectively,  from  infringing  two 
patents  held  by  the  plaintiffs,  which  are  known 
respectively  as  the  Welch  and  the  Bartlett  patents. 
It  will  be  convenient  to  deal  with  the  cases  of 
the  defendants  separately.  Cenerally  there  is  no 
dispute  as  to  the  facts  with  regard  to  what  the 
deKndants,  Messrs.  Moseley,  are  doing.  They 
are  making  and  selling  what  is  known  as  the 
cover,  that  is,  the  outer  detachable  cover,  and 
they  are  selling  it  with  a  lining  suitable  for  the 
insertion  of  wires,  so  that  the  cover,  as  sold  by 
them,  is  adapted  for  use  in  the  manner  described 
in  Welch's  speoifioation,  but  not  necessarily  for 
nse  solely  in  that  manner.  They  are  also  making 
and  selling  a  cover  with  beaded  edges,  but 
without  pockets  for  wires,  which  cover  is  capable 
of  being  used  in  the  manner  described  in  Bart- 
lett's  speoifioation,  the  beads  or  lugs  of  the  cover 
engaging  in  the  intumed  angle  of  the  rim.  Now 
they  have  been  doing  that  for  a  considerable 
period,  but  the  actual  period  is  not  materiaL 
The  issue  which  I  have  to  try  is  a  very  short  and 
simple  one — infringement  or  no  infringement. 
It  appears  that  a  lu'ge  proportion  of  the  trade  of 
the  defendants  Moseley  is  an  export  trade ;  tiiat 
is  to  say,  they  make  and  sell  covers  intended  to 
be  exported  from  this  country  as  covers.  They 
are  intended  to  be  sent  abroad,  and  it  is  not  even 
suggested  that  the  selling  of  covers  only  for 
export,  not  intended  to  be  used  in  this  country 
in  either  of  the  combinations  making  up  the 
Welch  or  the  BarUett  jtatent,  would  be  an 
infringement.  Those  defendants  also  make  and 
sell  large  quantities  of  these  covers  to  per- 
sons, some  of  whom  it  now  appears  are 
licensees  of  the  plaintiff  company.  There 
are  a  considerable  nnmber  of  persons,  oom- 
ptmies,  or  firms  who  are  licensees  under  the 
Wekih  and  the  Bartlett  patents,  and  it  is  not 
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suggested  that  making  and  selling  the  covers  to 
those  persons  would  l^  an  infringement  of  any 
rights  of  the  plaintiffs.  But  the  case  is  muon 
pressed  with  regard  to  covers  not  sold  for  export 
or  to  licensees,  but  which  are  yet  sold  in  consider- 
able numbers  to  the  public ;  and  it  is  said  that 
these  can  only  be  used  in  one  or  other  of  the 
patented  combinations,  and  that  the  sale  of  those 
covers  alone  is  an  infringement  of  the  plaintiffs' 
jtatents.  I  can  add  nothing  to  the  construction 
of  these  two  patents  which  probably  have  been 
the  subject  of  as  much  litigation  as  any  patent 
nnce  the  statute  has  been  in  operation.  With 
regard  to  the  Welch  patent,  the  construction 
ultimately  put  upon  it  appears  from  the  case  of 
Dtmlop  Pneumatic  Tyre  Company  v.  New  Lamb 
Tyre  Company  (19  Uep.  Fat.  Cas.  384,  388), 
where  the  judgments  of  Lords  Lindley,  Mao- 
naghten,  and  Davey  with  regard  to  this  patent 
are  quoted  by  Lord  Kincaimey.  Lord  Lindley, 
describing  Welch's  specification,  says :  "  His  (ve., 
Welch's)  objects  are  to  procure  rubber  iyma 
which  will  be  very  easy  running,  which  will 
reduce  vibration,  and  which  will  be  securely 
fastened  to  the  metal  rims.  .  .  .  The  pecu- 
liarity of  the  invention  oonsists  in  the  arrange- 
ment of  rubber  and  wires  over  a  convex  surface, 
the  rubber  tyre  being  stretched  over  its  convex 
support  and  Deing  kept  in  its  place  by  the  wires 
in  the  edges  of  uie  rubber  without  any  other 
support  or  fastening.  The  wires  themselves  grip 
nothing,  but  thev  make  the  rubber  between  them, 
and  everything  between  that  and  the  metal  rim, 
grip  that  rim  very  securely."  Then  Lord  Mao- 
naghten  defines  the  invention  as  "  an  application 
to  a  wheel  of  a  saddle-shaped  tyre  held  in  posi- 
tion by  two  inextensible  wires;  "  and  Lord  Davey 
says  :  "  The  pith  and  marrow  of  this  invention  I 
take  to  be  this — the  use  of  one  arched  rubber 
tyre  secured  on  the  rim  or  felloe  of  the  wheel  by 
inextensible  rings  which  form  the  edge  of  the 
cover."  Now,  it  is  manifest,  from  those  descrip- 
tions of  what  the  invention  consists,  that  the 
invention  is  an  invention  for  a  particular  com- 
bination. The  Bartlett  patent  was  dealt  with  by 
Lord  Watson  in  the  case  of  Gormidly  andJeffery 
Manufaeturing  Company  v.  North  British  Rubber 
Company  (15  Bep.  Fat.  Cas.  245,  254).  He  said : 
"  The  leading,  and  in  this  question  the  only,  im- 
portant claim  made  by  the  patentee  is  for  '  the 
combination  of  a  grooved  rim  or  metal  tyre  and 
an  arched  tyre  of  indiambber  or  other  flexible 
material  held  in  the  groove  by  the  ;^ressure  of  an 
inflated  tub6  within  the  area  which  forces  its 
edges  against  the  sides  of  the  groove  substantiaUy 
as  described.'  That,  as  I  construe  it,  is  a  claim 
for  the  method  shown  in  the  specification,  or  for 
any  method  substantially  the  same,  of  so  con- 
necting the  ends  of  the  outer  cover  with  the 
metal  rim  that  the  ends  of  the  cover  are  firmly 
held  or  detained,  and  that  part  of  it  which  comes 
in  contact  with  the  ground  is  kept  in  its  proper 
position  as  the  outer  part  of  the  tyre  of  the 
wheeL  And  on  a  fair  consideration  of  the  terms 
of  the  specification,  taken  as  a  whole,  the  claim 
so  made  appears  to  me  to  embody  the  pith  and 
substance  of  the  invention.  I  do  not  think  that 
the  patentee  claims  to  have  invented  the  nse  of  a 
metal  rim,  an  outer  cover,  or  an  inner  pneumatic 
tube  constructed  of  cloth  and  indiambber, 
either  singly  or  as  forming  in  combination  the 
l^ra  or  felloe  of   a  whe^  for  cycles  or  other 


Digitized  by 


Google 


42-Voi.  xci.] 


THE  LAW  TIMES. 


[Sept.  10,  IWM. 


Ox.  ov  Afp.]    Dcnlop  Pnhuhatio  Ttbb  Oo.  v.  Datid  Mosblst  &  Sons  Lim.    [Ot.  of  Aff. 


▼ehiolea.  In  my  apprehension  what  he  does  claim 
as  a  Doral  invention  is  the  mode  which  he  has 
deaorihed  of  making  such  an  attachment  between 
the  ends  of  the  ooTer  and  the  edges  of  the  metal 
rim  as  will  serve,  if  I  may  use  the  ezpression,  to 
consolidate  these  three  component  parts  of  the 
tyre  whilst  the  wheel  is  in  motion,  oy  retaining 
l>oth  the  cover  and  the  inner  tnbe  in  their  right 
positions."  Those  are  construotionB  of  the  specifi- 
cations which  are  bindini^  npon  me,  and  which 
show  that  both  are  patents  for  particular  combi- 
nations. Now,  it  was  settled  by  the  decision  of 
the  House  of  Lords  in  Clark  v.  Adie  (36  L.  T.  Bep. 
923;  2  App.  Oas.  315,321)  that  if  the  claim  is 
solely  for  a  oombination,  there  is  no  infringement 
unless  the  entire  combination  is  taken,  and  more- 
ever,  that  in  order  to  protect  a  subordinate  part 
it  is  neoessaiy  to  claim  it  even  when  it  is  new  and 
material,  and  that  a  subordinate  part  must  be 
new,  useful,  and  patentable  per  »e  in  order  to  be 
protected.  It  appears  that  rims  suitable  for  both 
the  tyres  in  question  are,  and  have  for  many  years 
past  been,  openly  and  publicly  made  and  sold ; 
that  inner  tubes  have  been  and  ai'e  still  made  and 
sold ;  and  that  wires  suitable  for  use  in  Welch 
tyres  form  an  ordinary  article  of  commerce — wires 
with  a  nut  containing  a  right  and  left  handed 
screw  suitable  for  fastening  together  the  ends  of 
the  wires.  All  that  has  been  done  for  many  years, 
and  is  not  complained  of,  but  it  is  said  that  the 
defendants  Moseley  infringe  by  selling  the  covers. 
Now,  although  probably  the  covers  in  most  cases 
would  form  part  of  either  a  Welch  or  Bartlett 
oombination,  I  am  of  opinion  that  those  combina- 
tions do  not  exhaust  the  porposes  to  which  the 
covers  may  be  put,  and  that  they  would  be  useful 
for  other  purposes  in  connection  with  other  tyres, 
as  one  witness  pointed  out.  Bat  as  a  matter  of 
law  I  am  of  opinion  that  the  defendants  Moseley 
are  not  themselves  infringing  either  of  the  patents 
in  question.  They  only  make  and  sell  the  outer 
covers.  They  are  rubber  manufacturers.  They 
do  not  sell  the  wires,  and  they  do  not  sell  the  rims 
— that  they  have  nothing  to  do  with;  and  by 
merely  making  and  selling  these  outer  covers 
they  do  not  infringe  either  of  the  patents.  It 
would  be  difficult,  indeed,  to  see  from  a  pi-aotical 
point  of  view,  if  that  were  not  so,  how  those  de- 
fendants could  carry  on  their  business.  Selling 
these  covers  for  export  is  a  lawful  trade; 
selling  them  to  licensees  of  the  plaintiffs  is  a 
lawful  trade;  and  to  say  that  the  defendants 
Moseley  were  responsible  for  the  ultimate  purpose 
to  which  the  purchasers  might  pat  the  covers, 
when  having  obtained  them  for  export,  they 
might  not  export  tbem,  so  as  to  put  upon  those 
defendants  the  burden  of  ascertaining  whether  the 
persons  to  whom  the  articles  were  sold  intended 
to  use  and  used  them  lawfully,  would  be  imposing 
a  burden  upon  them  which,  in  my  opinion,  the 
law  does  not  impose.  The  defendants  Moseley 
must  not,  of  course,  infringe  the  patents,  but  the 
mere  manufacture  and  sale  of  one  of  the  com- 
ponent parts  of  the  entire  oombination  is  not,  in 
my  opinion,  an  infringement;  and  if  that  is  so 
with  regard  to  the  Welch  case  it  is  so  a  fortiori 
with  regard  to  the  Bartlett.  The  plaintiffs' 
counsel  pressed  upon  me  the  case  of  the  United 
Telephone  Company  v.  Dale  (50  L.  T.  Rep.  85 ;  25 
'  Gh.  Div.  778),  but  there  was  only  there  a  dictum 
of  Pearson,  J.  that  selling  all  the  component  parts 
of  a  patented  article — a  sale  of  all  the  component 


parts  of  a  knife,  for  instance,  that  any  schoolboy 
could  put  together— might  be  an  infringement  of 
the  patent,  and  he  asks  me  then  to  say  that  the 
sale  of  any  component  part,  that  is  to  say  one 
part,  is  sufficient — that  the  Welch  tyre  being  a 
combination  of  a  cover,  tube,  wire,  and  rim,  wat 
the  sale  ot  one  of  those  four  component  parts, 
the  cover  only,  is  an  infringement  of  the  patent. 
The  decision  in  the  case  of  the  United  Tele- 
phone CompavM  V.  Dale  did  not  decide  any 
such  thing.  Then  my  attention  was  called  to 
Innes  v.  Short  (15  Bep.  Pat  Oas.  449,  452). 
There  there  was  a  zinc  powder  cajMible  Qf  being 
used  in  connection  with  steam  boilers;  and 
what  the  defendant  was  doing,  and  what  he  was 
restrained  from  doing,  was  not  merely  selling 
the  powder,  but  selling  it  with  an  invitation  to 
the  purchasers  to  infringe  the  patent.  That  is 
I'ar  removed  from  the  present  case.  It  was  also 
insisted  that  the  intent  with  which  the  defendants 
sold  these  covers  was  an  essential  part  of  the 
plaintiff's  case,  which  was  that  they  could  only 
be  used  for  a  purpose  which  would  be  an  infringe- 
ment of  the  patents,  and,  therefore,  that  the 
defendants  must  be  presumed  to  have  the  intent 
to  infringe.  It  was  pointed  out  by  Bramwell,  B. 
in  the  case  of  McConnick  v.  Oray  (7  fl.  &  N.  25) 
that  a  person  may  not  infringe  a  patent ;  but  he 
says  :  "  I  am  satisfied  that  there  is  no  difference 
between  making  a  thing  with  one  intent  and 
another.  If  a  man  may  do  a  thing  he  may  do  it 
with  whatever  intent."  So  that  if  the  defendants 
may  lawfully  make  and  sell  this  cover,  the  intent 
with  which  they  make  and  sell  it  is  not  materiaL 
There  are  also  two  cases  in  which  a  question  has 
arisen  as  to  whether  a  sale  of  one  component  part 
of  a  oombination  is  an  infringement  of  the  entire 
combination.  In  the  case  of  Townaend  v.  Haworth, 
which  was  affirmed  by  the  Court  of  Appeal  (12 
Oh.  Div.  831n ;  fully  reported  48  L.  J.  770n, 
Ch.)  Sir  Qeorge  Jessel,  after  drawing  attention  to 
what  a  person  is  proliibited  from  doing  by  the 
terms  of  the  patent,  said :  "  He  is  prohibited  from 
making,  using,  or  vending  the  prohibited  articles, 
and  that,  of  course,  includes  in  the  case  of 
machinery  the  product,  if  I  may  say  bo,  of  the 
machinery  which  is  the  subject  of  the  patent.  It 
is  that  which  is  produced  by  the  patent.  But  has 
anyone  ever  dreamt  before  this  case  that  that 
extends  to  the  component  articles  which  enter 
into  the  patent  P  So  far  from  that  being  the  law, 
it  has  been  decided  that  in  cases  of  what  they  call 
combination  patente  it  is  only  the  combinations 
claimed  that  may  not  be  used;  the  other  elementary 
combinations  may  be  used.  No  doubt  there  has 
been  a  good  deal  of  litigation  as  to  what  were 
the  combination  claims  —  that  is,  whether  in 
claiming  the  entire  oombination  yon  claim  the 
subsidiary  combinations  or  not.  .  .  .  Bat 
you  cannot  even  complain  of  the  use  of  subsidiaiy 
combinations  unless  they  are  within  the  purview 
of  your  claim."  His  observations  are  strengthened 
by  a  previous  passage,  where  he  said :  "  No  judge 
has  ever  said  that  the  vendor  of  an  ordinary 
ingredient  does  a  wrong  if  the  purchaser  coming 
to  him  says,  '  I  want  your  compound,  because  I 
want  to  preserve  my  cloth  from  mildew ;  I  wish 
to  try  the  question  with  the  patentee.'  No  one 
would  doubt  that  that  sale  would  be  perfeotiT 
leg^."  The  learned  judge  there  was  dealing  with 
an  article  the  sale  of  which  might  be  innocent, 
which  might  be  used  for  lawful  purposes,  but  he 
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held  that  if  the  pnrohaser  said, "  I  am  buyins  the 
article  for  the  paHdcalaj:  purpose  ot  tuing  it  to 
try  the  question  of  the  validity  of  the  patent,  or 
for  using  it  for  the  purpose  covered  by  a  patent," 
that  even  then  the  sale  would  be  legal.    Fry,  J. 
took  the  same  view  in  Sykes  v.  Hotoarth  (41  L.  T. 
B«p.  79;    12  Ch.   Div.  826,  833).    He  s^d:  "I 
entirely  agree,  if    I    may  say  so,  that    selling 
articles  to  persons  to  be  used  for  the  purpose  of 
infringing  a  patent  is  not  an  infringement  of  the 
patent."    In  Dwilop  Pneumatic  Tyre  Company 
v.  Neal  (80  L.  T.  Rep.  746 ;  (1899)  1  Ch.  807)  the 
point  of  the  decision  was  that  the  defendant  had 
done  more  than  execute  repairs,  he  had  made  and 
sold  that  which  was    really  a  new    tyre  which 
was  the  particular  combination  which  was  pro- 
tected by  the  patent.      Clark  v.  Adie  (ubi  tup.) 
was  pressed  upon  me,  but  I  am  satisfied  that 
when  Lord  Cairns  was  considering  the  details 
of   what  he  had  previously  referred  to  as  the 
"  snbordinate  integer "  he  was  only  doing  so  for 
the  purpose  of  the  case,  and  not  in  the  least 
deputing   from    the    principle    of    law   which 
he  had  previously  laid  down  as  to  cases  where 
the  sabordinate    integer    is    alleged   to   be   in- 
fringed and  protection  for  it  is  claimed.     He 
said :  "  The  invention  must  be  described  in  that 
way — it  must  be  made  plain  to  ordinary  appre- 
hension upon  the  ordinary  roles    of  construc- 
tion that  tbe  patentee  has  had  in  his  mind,  and 
has  intended  to  claim,  protection  for  those  sub- 
ordinate integers;  and,  moreover,  he  is,  as  was 
said  by  the  Lords  Justices,  at  the  peril  of  josti- 
fying  those  subordinate  integers  as  themselves 
matters  which  ought  properly  to  form  the  subject 
ot  a  patent  of  invention.      The  result  is  that  the 
defendants  Moseley    are   not    infringing  either 
patent,   and   are    doing    nothing    of   which  the 
plaintiffs  can  complain.    Now,  the  case  of  the 
Indiambber  and  Tyre  Repairing  Companv  is  a 
different  one,  and  there  is  some  conflict  of  fact 
With  regard  to  that  I  am  of  opinion  that  the 
plaintiffs  have  not  made  out  the  case  that  they 
alleged.    Perhaps  before  parting  with  the  case  I 
onght  to  add  this :  The  phuntifb'  oonnsel  con- 
tended that  the  cover  was  a  new  thing  in  itself 
which  was  claimed  as  a  part  of  the  combination 
and  separate  property.    I  am  of  opinion  that  it 
is  not,  and  the  difficulty  in  which  the  plaintiffs 
are  placed  became  more  manifest  when  I  pressed 
counsel  as  to  the  form  of  the  injunction  which 
they  really  wished  to  obttun.    They  suggested  it 
was  sabat&ntially  an  injunction  to  restrain  the 
defendants  from  selling  covers  in  such  form — 
that  is  to  say,  so  constructed — that  they  could 
only  be  nsed  by  purchasers  for  Infringing  the 
patents.    But  what  about  the  sale  for  export  or 
to    licensees  ?     Counsel    recognised    that  there 
would  be  a  difficulty  in  taking  an  injunction  in 
that  general  form  having  regara  to  those  persons, 
and  nltimately  I  was  not  able  to  obtain   any 
farther  assistance  as  to  the  form  of  the  injunc- 
tion.   I  think  the  short  answer  to  it  is  that  any 
injnnotion  granted  would   restrain  the  sale  of 
articles  which   may  lawfully  be  made  and  sold, 
and  that  what  the  defendants  Moseley  are  doing 
is  not  infringement;  and  that  the  defendants,  the 
Indiambber  and  Tyre  Repairing  Company,  have 
not  in  any  way  infringed.    The  result  must  be 
that  the  action  fails  and  most  be  dismissed  with 
costa. 

From  this  decision  the  plaintiffs  appealed. 


T.  TerreU,  E.G.,  C.  A.  Bu$$eU,  E.O.,  /.  0.  Ora- 
ham  and  A.  J.  Walter  for  the  appellants. — Where 
varions  persons  combine  to  sell  different  parts  of 
a  patented  combination  each  of  them  is.  liable, 
but  according  to  the  judgment  of  Swinfen- 
Eady,  J.  only  the  person  who  pat  them  together 
would  be  liable.  The  defendants  Moseley  make 
and  sell  these  covers  to  persons  who  are  not 
licensees  of  the  plaintiffs,  and  as  the  only  real 
use  of  them  is  to  infringe  these  patents  they  O''^ 
joint  tortfeasors  with  the  ultimate  infringers. 
The  plaintiffs  are  not  bound  to  sue  all  the 
tortfeasors.  Although  the  defendants  did  not 
themselves  infringe  the  patent  they  have  taken 
part  with  others  in  doing  so  and  are  liable  = 

Jferryiogafher  v.  Nixam,  8  T.  E.  186  j 

Adamson  v.  Jarvit,  i  Bing.  66 ; 

Betts  V.  Gibhina,  2  Ad.  A;  EU.  57  ; 

Clark  T.  Sewtam,  1  Ex.  131, 140. 

The  court  will  infer  that  there  has  been  infringe- 
ment, for  these  covers  being  articles  of  commerce, 
it  will  be  assumed  the  public  will  not  buy  them 
unless  they  can  make  use  of  them,  and  the 
defendants  Moseley  describe  the  covers  in  their 
catalogue  as  being  ready  for  the  wires.  The 
wires  cannot  be  inserted  in  these  covers  without 
infringing  tbe  patents : 

Dunlop  Pneumatic  Tyre  Company  v.  Neal,  80 
L.  T.  Eep.  746  ;  (1899)  1  Ch.  807. 

A  person  who  sells  all  the  component  parts  of  a 
patented  article  without  putting  them  together 
infringes  the  patent : 

United  TeUiphone  Company  v.  Bale,  50  L.  T.  Bep. 
85  ;  25  Ch.  Div.  778,  782. 

It  is  not  necessary  to  show  that  the  different 
parts  were  sold  at  the  same  time.  The  terms  of 
the  letters  patent  show  it  waa  intended  to  pre- 
vent the  direct  or  indirect  use  of  the  invention 
by  other  persons.  A  patent  for  a  combination 
may  be  infringed  by  making  a  part  of  it,  and 
the  inference  ought  to  be  drawn  here  that  the 
defendants  were  niowingly  making  parts  of  this 
combination  in  order  that  they  might  be  used 
to  infringe  the  patent : 

Adam*  v.  f  «lly,  By.  it,  Moo.  157  ; 

Parkee  v.  atmeru,  L.  Bep.  8  Eq.  358,  366,  367  ; 

Litter  v.  Leather,  8  El.  &  Bl.  1004 ; 

SyUi  V.  Eovarth,  41  L.  T.  Bep.  79  ;  12  Ch.  Div. 
826. 

The  case  of  Tovmtend  v.  Haworth  (12  Ch.  Div. 
831n ;  fully  reported  48  L.  J.  770n,  Ch)  is  dis- 
tinguishable. [Vatjohan  Williams,  L.J.  — 
liieier  v.  Leaihvr  was  considered  in  Harrison  v. 
Andereton  Foundry  Company,  1  App.  Cas.  574, 
593.] 

Cripps,  K.C.,  Eve,  K.C.,  and  0.  L.  Clare,  for 
the  defendants  Moseley  and  Sons ;  and  Hon.  E.  C. 
Maenaghten,  K.C.  and  Mark  Romer,  for  the 
Indiambber  and  Tyre  Repairing  Company,  were 
not  called  on. 

Vaughan  Williams,  L.J. — This  case  has  been 
argued  at  considerable  length,  but,  in  my  judg- 
ment, it  is  really  covered  by  authority,  and  I  have 
no  doubt  that  the  decision  of  Svrinfen  Eady,  J. 
ought  to  be  affirmed.  There  can  be  no  doubt, 
haying  regard  to  the  whole  course  of  this  action 
both  before  Swinfen  Eady,  J.  and  upon  the 
hearing  of  this  appeal,  that  the  real  question 
which  the  plaintiffs  intended  to  raise  was 
this  :     Whether     the    selling     of     an     article 
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intended  to  the  knowledge  of  the  vendor  to 
be  used  hj  the  pnTohaser  for  the  purpose  of 
infringinf;  a  patoit  is  an  infringement  of  the 
patent.  In  my  judgment,  it  is  not,  and  I  think 
our  oonolnBion  oneht  to  be  the  Rama  in  this  case, 
whether  or  not  Swinfen  Eady,  J.  was  right  in 
saying  that  though  these  oovers  of  which  com- 
plaint is  made  are  adapted  for  use  in  the  manner 
described  in  the  spwifioations,  they  are  not 
neoesBarUy  for  use  solely  in  that  manner.  He 
said :  "  Now,  although  probably  the  covers  in 
most  cases  would  form  part  of  either  a  Welch  or 
Bartlett  combination,  I  am  of  opinion  that  those 
oombinationB  do  not  exhaust  the  purposes  to 
which  the  covers  may  be  put,  and  that  they  would 
be  useful  for  other  purposes  in  connection  with 
other  tyres,  as  one  witness  pointed  out."  Now, 
it  is  ouite  plain  that  what  the  plaintifEs  allege  is 
that  there  has  been  an  infringement  by  the  defen- 
dants, and  that  that  infringement  has  been  oon- 
stituted  by  the  sale  of  these  covers,  which  are 
constituent  parts  of  one  or  other  of  the  methods 
patented  in  the  combination  patents,  which  are 
Known  as  the  Welch  Patent  and  the  Bartlett 
Patent.  I  am  of  opinion  that  the  sale  of  these 
covers  does  not  amount  to  nor  is  evidence  of  an 
infringement  of  one  or  other  of  these  letters 
patent.  In  truth  and  in  fact,  veil  it  how  you  like, 
the  plaintiffs  do  not  complain  of  any  mfringe- 
ment  of  this  patent  in  which  they  say  that  the 
ddendants,  one  or  other  of  them,  have  taken  part 
as  actors.  All  that  they  complain  of  is  the  sale 
of  these  covers  to  persons  who  the  defendants 
must  have  known  intended  to  commit  an  infringe- 
ment of  one  or  other  of  these  patents.  In  my 
judgment,  the  authorities  cited  show  conclusively 
that  on  those  facts  there  would  be  no  infringement 
by  the  defendants  of  these  patents,  Our  atten- 
tion has  been  called  to  the  judgment  of  Sir  George 
Jessel,  M.B.  in  the  case  of  Totmsend  v.  Haworth 
(ubi  (wp.).  There  Sir  Qeorge  Jessel  says  :  "  You 
cannot  make  out  the  proposition  that  any  person 
selling  any  article,  either  organic  or  inorganic, 
either  produced  by  nature  or  produced  by  art, 
which  could  in  any  way  be  used  in  the  manng  of 
a  patented  article  can  be  sued  as  an  infringer 
because  he  knows  that  the  purchaser  intends  to 
make  use  of  it  for  that  purpose."  The  case  of 
Townsend  v.  Hateorth  went  to  the  Oourt  of 
Appeal,  and  the  judgment  of  Sir  G^rge  Jessel 
was  affirmed.  I  wish  before  leaving  the  considera- 
tion of  Towntimd  v.  Haworth  to  call  attention  to  an 
observation  at  the  end  of  the  judgment  of  Fry,  J. 
in  Syket  v.  HoiDarth  (libi  tap.).  He  said :  "  In 
what  I  have  said  I  think  there  is  nothing  at 
variance  with  the  conclusion  expressed  by  the 
Court  of  Appeal  and  by  the  Master  of  the  Bolls  in 
the  case  of  Toumsend  v.  Haworth,  and  I  entirely 
agree,  if  I  may  say  so,  that  selling  articles  to 
a  person  to  be  used  for  the  purpose  of  infringing 
a  patent  is  not  an  infringement  of  the  patent. 
And  he  goes  on  to  point  out  that  the  case  of 
Syhe*  v.  Howarth  was  an  entirely  different  case. 
The  facts  which  had  to  be  dealt  with  in  Sykea  v. 
Howarth  are  thus  stated  in  the  headnote  (48  L.  J. 
769,  Oh.),  which  is  very  concise  and  very  accurate  : 
"  Improvemeiits  in  '  card  '-covered  rollers  were  the 
Bubjoot  of  a  patent.  A.  under  a  contract  to 
'  clothe '  rollers  for  B.  made  cards,  and  in  aooord- 
anoe  with  the  patent  the  cards  were  '  nailed '  to 
the  rollers  by  a  person  selected  by  B.  and  paid 
by  A.    Held,  that  the  'nailer'  was  the  agent  of 


A,  and  that  A.  had  infringed  the  patent."  The 
ground  therefore  of  that  decision  was  that  the 
"  nailer  "  was  the  afpent  of  A.,  and  was  pud  by 
him,  and  on  that  ground,  as  Fry,  J.  points  out, 
the  case  was  entirely  different  from  the  case  of 
Tomuend  v.  Haworth.  I  will  now  read  what  was 
said  by  the  Lords  Justices  on  the  hearing  of  the 
appeal  in  Toumsend  v.  Haworth  (48  L.  J.  773n, 
Cfh.)  James,  L.J.  said :  "  It  is  clear  there  is  no 
case  for  an  injunction.  Upon  this  bill  there  is 
no  allegation  that  the  demurring  defendants 
are  in  any  sense  of  the  word  infringers.  It  is 
true  that  they  may  be  having  a  privity  in  the  sale 
of  the  articles,  and  may  indemnify  the  other 
defendant,  the  infringer.  But  it  is  impossible  to 
my  mind  to  conceive  a  declaration  at  law  which 
would  meet  the  case  and  make  them  liable,  and  it 
they  are  not  liable  at  law  they  are  not  liable  in 
equity."  That  is  to  say,  James,  L.J.  not  only 
decided  the  question  upon  the  demurrer  to  the 
bill,  but  he  took  the  facts  set  out  in  that  bill,  and 
said  that,  to  his  mind,  it  would  be  impossible  on 
those  facts  to  conceive  any  declaration  at  law 
which  would  meet  the  case.  Then  Mellish,  L.J. 
says :  "  I  am  of  the  same  opinion.  I  think  it  is 
quite  clear  that  at  law  the  defendant  would  be 
enHUed  to  a  verdict  on  a  plea  of  not  guilty. 
Selling  materials  for  the  j>nrpoBe  of  infringing  a 
patent  to  the  man  who  u  going  to  infringe  it, 
even  although  the  party  who  sells  it  knows  that 
he  going  to  infringe  it  and  indemnifies  him,  does 
not  by  itself  make  the  person  who  so  sells  an 
infringer.  He  must  be  a  party  with  the  man  who 
so  infringes,  and  actually  infringe."  Now,  in 
form  what  the  plaiutiffs  are  complaining  of  here 
is  an  infringement  of  the  patents ;  but  when  they 
oome  to  prove  that  infringement  they  do  not 
prove  that  the  defendants  are  parties  with  any- 
one who  has  infringed,  and  they  do  not  prove 
that  the  defendants  nave  actually  infringed.  Of 
course,  if  the  defendants  were  parties  to  an 
infringement  in  such  a  sense  that  they  would  be 
principals  if  infringement  were  indictable  as  a 
criminal  offence,  they  would  be  equally  respon- 
sible in  a  civil  action ;  but  how  can  it  be  con- 
tended for  one  moment  that  if  infringement  were 
an  indictable  offence  there  would,  upon  these 
facts,  be  any  case  whatever  to  go  to  a  jury 
against  the  defendants.  The  truth  of  the 
matter  is  that  not  only  is  not  it  true  that  the 
defendants  are  parties  with  a  person  who  has 
committed  an  infringement  so  as  to  make  them 
what  is  called  in  criminal  law  "  principals  in  the 
first  degree  "  ;  but  it  is  equally  clear  that  they 
are  not  even  what  is  called  in  criminal  law 
"  principals  in  the  second  degree."  It  cannot  be 
said  on  these  facts  that  they  have  aided  or 
abetted  anyone  in  the  commission  of  an  act  of 
infringement.  The  truth  of  the  matter  is,  that 
taking  the  evidence  and  the  findings  of  the 
learned  judge,  of  which  I  see  no  sort  of  reason  to 
disapprove,  it  is  impossible  to  find  that  there  is 
any  infringement  either  alleged  or  proved.  It 
seems  to  me  impossible  to  say  that  the  plaintiffs 
have  shown  a  good  course  of  action,  because 
they  have  proved  the  sale  by  the  defendants 
of  articles  which  are  adapted  for  use  in  one 
or  other  of  the  combinations  patented  by 
the  plaintiffs.  In  my  judgment,  this  case  would 
fail,  even  though  the  plaintiffs  were  able  to 
substantiate  the  proposition  which  the  learned 
judge  found  against  them,  that  these  coverB,  as 
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mannfactared  and  sold  by  the  defendants  could 
not  be  used  for  anj  other  purpose  than  fitting 
them  into  the  plaintifib'  tyres  under  one  or 
other  of  the  patents.  I  wish  to  say  one  word 
about  United  Telephone  Company  y.  Dale  {ubi 
*tip.).  In  that  case  Pearson,  J,  said  in  the  course 
of  the  argumeat :  "  If  there  was  a  patent  for  a 
knife  of  a  particular  construction,  and  an  injunc- 
tion was  granted  restraining  a  defendant  from 
selling  knives  made  according  to  the  patent,  and 
he  was  to  sell  the  component  parts,  so  that  any 
school  boy  could  put  them  together  and  construct 
the  knife,  surely  that  sale  would  be  a  breach  -of 
the  injunction.  I  have  not  now  to  determine 
whether  that  observation  was  right  or  not,  but 
so  far  as  I  am  concerned,  I  see  no  reason  for 
saying  that  it  is  wrong,  and  there  is  nothing  in 
my  present  judgment  which  is  intended  to  be 
inconsistent  with  it.  If  you  are  in  substance 
selling  the  whole  of  a  patented  machine,  I  do 
not  think  that  you  can  save  yourself  from  liability 
for  infringement  because  you  sell  it  in  parts  which 
are  so  manufactured  as  to  be  adapted  to  be  easily 
put  together.  But  that  is  not  this  case.  Here  what 
is  complained  of  is  merely  the  sale  of  some  one  or 
other  of  the  parts  of  the  tyres  patented  by  the 
plaintiffs.  I  do  not  think  that  I  need  say  any 
more,  but  I  should  like  to  add  that  I  cannot  con- 
ceive that  the  practical  result  of  our  judgment 
will  be  to  inflict  any  injury  upon  the  patentees, 
If  the  parts  manofactured  and  sold  by  Messrs. 
Moseley  are  eventually  used  for  the  purpose  of 
making  the  patented  tyres,  and  thus  infringing 
the  patents  of  the  plaintiffs,  the  piaintifEs  will 
have  full  opportunity  of  suing  those  persons  who 
thus  infringe  their  patent,  and  the  fact  that  they 
were  not  able  to  sue  the  present  defendants  for 
selling  some  article  which  might  or  must  be 
intended  for  use  in  making  the  plaintiffs'  tyres 
would  not,  in  my  judgment  practically  deprive 
the  piaintifEs  of  their  full  power  to  enforce  any 
rights  and  privileges  which  they  are  entitled  to 
as  patentees.  I  tmnk  that  the  decision  of  S  wlnfen 
Eady,  J.  ought  to  be  _  affirmed  and  this  appeal 
dismissed  with  costs. 

Stislino,  L.J. — I  am  of  the  same  opinion. 
Both  the  learned  counsel  who  argued  this  case  on 
behalf  of  the  appellants  admitted — and,  in  my 
jndgment,  rightly  admitted — that  the  mere  manu- 
facture and  sale  of  the  covers  which  are  in  ques- 
tion did  not  constitute  an  infringement  of  the 
patent.  The  case  of  Tovmsend  v.  Haioorth  [ubi 
sup.)  decides  that  the  sale  of  the  covers  would 
not  become  an  infringement  merely  because  the 
vendor  knew  that  the  purchaser  intended  to  use 
the  article  when  sold  for  the  purpose  of  infringing 
the  patent.  It  is  necessary  for  the  purpose  of  con- 
stituting the  vendor  an  infringer  to  show  that  he 
has  maide  himself  a  party  to  the  infringement. 
Now,  in  the  present  case  there  are  two  defendants ; 
one  is  the  manufacturer  of  the  covers,  Messrs. 
Moseley ;  the  other  is  the  Indiarubber  Company, 
who  sold  the  covers,  and,  it  is  said,  with  the  addi- 
tion of  other  portions  of  the  combination  which  is 
patented.  Tne  learned  judge,  who  saw  the  wit- 
nesses, decided  that  the  Indiarubber  Company  had 
not  infringed,  and  we  have  really  not  been  asked 
to  overrule  his  decision  on  that  question  of  fact. 
Bat,  assuming  that  the  Indiarubber  Company  did 
infoinge,  still,  in  my  judgment,  there  is  no  evi- 
dence that  the  manufacturers  knew  of,  still  less 
that  they  made  themselves  parties  to,  any  infringe- 


ment. I  agree  with  the  judgment  of  Swinfen 
Eady,  J.,  and  in  particular  I  desire  to  adopt  this 
portion  of  it  as  my  own :  "  Selling  these  covers 
for  export  is  a  lawful  trade;  selling  them  to 
licensees  of  the  plaintiffs  is  a  lawful  trade ;  and  to 
say  that  the  defendants  Moseley  were  responsible 
for  the  ultimate  purpose  to  which  the  pur- 
chasers might  put  the  covers  when  having  ob- 
tained them  for  export,  they  might  not  export 
them,  so  as  to  put  upon  those  defendants  the 
burden  of  ascertaining  whether  the  persons  to 
whom  the  articles  were  sold  intended  to  ase,  and 
used  them  lawfully,  would  be'imposing  a  bnrden 
upon  them  which,  in  my  opinion,  the  law  does  not 
impose."  I  agree  the  appeal  ought  to  be  dis- 
missed. 

Oozens-Hardt,  L.J. — ^I  so  entirdy  a|gree  with 
what  has  fallen  from  Yanghan  Williams  and 
Stirling,  L.JJ.,  and  also  with  the  judgment  of 
Swinfen  Eady,  J.,  that  it  would  not  be  right 
for  me  to  add  more  than  aveiy  few  words.  It 
seems  to  me  to  be  almost  beyond  dispute  that  the 
mere  manufaotare  and  sale  of  these  covers  was 
perfectly  lawful.  We  had  before  us  recently  an 
action  brought  by  the  same  plaintiffs,  in  which  it 
appeared  that  one  of  the  licensees  of  these  very 
patents  sells  more  than  25,000  of  the  tyres  in  a 
year.  It  is  also  in  evidence  here,  that  there  is  a 
very  large  export  trade  in  these  covers.  So  far, 
therefore,  as  Messrs.  Moseley  export  them,  and 
BO  far  as  they  supply  them  to  licensees,  it  is  plain 
that  no  complaint  whatever  can  be  made  by  the 
plaintiffs,  and  having  regard  to  what  was  said  in 
argument,  I  think,  speakmg  for  myself,  that  there 
may  be  a  third  class  of  oases  in  which  the  supply 
might  be  perfectly  lawful.  I  mean  for  the  pur- 
pose of  repair.  I  am  quite  aware  that  the  word 
"  repair  "  is  a  difficult  word  to  construe,  but  I  do 
not  think  that  Dunlop  Pneitmatie  Tyre  Company 
V.  Neal  {uhi  sup.)  justifies  the  construction  which 
was  attributed  to  it  by  the  appellants'  counsel. 
I  certainly  doubt — I  will  not  say  any  more  than 
that — whether  the  holder  of  a  licensed  tyre  may 
not  replace  a  worn-out  cover  without  being  guilty 
of  an  mf  ringement  of  the  patent.  It  is  not  neces- 
sary to  decide  that  point  now,  and  I  only  desire  to 
keep  that  point  open  for  another  future  considera- 
tion. That  being  so,  we  have  here  a  trade  which 
is  not  necessarily  unlawful,  and,  indeed,  it  seems 
to  me  to  be  plainly  lawful,  and,  if  that  be  admitted, 
Townsend  v.  Havoorth  (ubi  sup.)  is  a  decision  of  the 
Court  of  Appeal  which  is  binding  on  us,  that  there 
is  no  infringement  of  the  patent  by  the  defen- 
dants, even  though  they  sell  the  covers  to  persons 
with  the  knowledge  that  those  persons  intend 
afterwards  to  use  them  for  the  purposes  of  in- 
fringement, or  even  if  they  teke  an  indemnity  from 
the  purchaser  in  case  ot  any  iuf  ringement  being 
committed.  I  think  Toumsend  v.  Haioorth  {ubi 
«up.)  is  binding  on  us  ;  and,  if  I  may  respectfully 
Bay  so,  I  entirely  agree  with  what  was  said  by 
Jessel,  M.R.  and  by  the  Lords  Justices  in  that 
case.  I  think  that  this  appeal  fails,  and  must  be 
dismissed. 

Solicitors :  J.  B.  and  J^.  Purchase ;  Bowcliffes, 
Bawle,  and  Co.,  agents  for  F.  A.  Woodeoek,  Man- 
chester; Enm^tt  and  Co.,  agents  tor  A.  and  O.  W, 
Fox,  Manchester. 
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Friday,  March  18. 

(Before  Vattohan  Williams.  Stiblinq,  and 

Gozens-Habdy,  L.JJ.) 

Be  Btjbnand  ;  Ex  parte  The  T&ustee.  (a) 

APPEAL  IN    BANKET7PTCT. 

Bankruptcy — Underwriting   at  Lloyd's — Books 
kept  by  undertoriter  on  behalf  of  himself  and 
"  names  " — Bankruptcy  of  underwriter — Bight 
of  trustee  to  books. 
An  underwriter  at  Lloyd's  in  addition  to  his  own 
business,  carried  on  business  on  behalf  of  five 
other  persoru,  called  his  "nam^s."    By  agree- 
ments between  him  and  each  of  the  "  names  "  it 
was  provided  that    proper  undertoriting  and 
account  books  should  be  provided  and  kept  in 
the  usual  manner  and  «Aott2<I  at  all  times  be 
open  to  the  iTupeetion  of  the  "  name  " ;  and  the 
"  name  "  shavUd  pay  to  the  underwriter  as  a 
remuneration  for  his  services  in  conducting  the 
business,  for  keeping  and  providing  books  and 
papers  and  an  office  and  clerks  and  other  expenses 
a  certain  annual  sum. 
The  underuoriter  entered  the  transactions  in  which 
he  was  jointly  interested  with    the  "names" 
in  books  in  which  there  were  six  columns,  one 
for  each  of  the   "  names "  and  the  other  for 
himseU. 
The  underwriter  became  bankrupt,  and  at  the  date 
of  the  bankruptcy  the  books  were  in  the  posses- 
sion of  a  firm  of  accountants  who,  acting  on  the 
instructions  of  the  "  names,"  refused  to  deliver 
them  to  the  trustees  in  bankruptcy. 
Held,  that  the  bankrupt  and  the  five  "  names  "  had 
a  joint  interest  and  property  in  the  books ;  and 
the  bankrupt's  agency  having  come  to  an  end  he 
had    no  greater  right   to    the   books   than  the 
"names,"  and  the  trustee  in  bankruptcy  had  no 
right  to  exclusive  possession  of  them ;  but  the 
"  names  "  must  undertake  to  give  the  trustee  such 
inspection  of  the  books  and  facilities  for  taking 
extracts  from   them    as   might    be  reasonably 
required. 
.     Decision    of  Buckley,    J.  (90    L.  T.  Bep.  292) 
reversed. 
Fob  some  years  P.  O.  C.  Burnasd,  who  was  an 
nndemriter  at  Lloyd's,  carried  on  business  on 
behalf  of  himself  and  also  on  behalf  of  fire  other 
persons  who  were  known  as  his  "names."    A 
separate  agreement  was    entered    into  between 
Burnand  and  each  of  his  "  names."    His  agree- 
ment with  one  of  them,  B.  J.  Elwell,  dated  the 
9th  Feb.  1892,  and  which  was  snbstaiitially  the 
same  as  the  others,  after  reciting  that  Elwell  was 
desirous  of  carrying  on  the  business  of  an  under- 
writer at  Lloyd's  and  of  appointing  Barnand  to 
condnot  such  business  on  nis  behalf,  provided  as 
follows : 

(I.)  The  said  P.  G.  0.  Bnrnand  shall  nntil  the  Ist  Jan. 
1893  and  for  sach  longer  period  aa  is  hereinafter  men- 
tioned, determinable  aa  hereafter  proTided,  act  aa  the 
agent  of  the  said  B.  J.  Elirell  for  the  tnupoaes  of 
nnderwnting  polioies  of  insnranoa  at  Lloyd's,  and 
carrying  on  the  ordinary  bngineBS  of  an  underwriter  at 
Lloyd's,  and  npon  the  terms  and  oonditiona  hereinafter 
contained. 

(2.)  The  laid  P.  6.  C.  Bumacd  shall  during  the  aaid 
period  have  the  aole  management  of  the  underwriting, 
and  all  risks  shall  be  taken  and  all  loaaee,  averagea,  and 
retnma  ahall  be  aetfled  by  him  in  the  name  and  on  the 
aoconnt  of  the  aaid  B.  J.  Elwell  and  in  aooordanee  with 


(a)  Beported  by  W.  0.  Bisa,  Eaq.,  Baxrister-at-Iiaw. 


the  nsnal  ODstom  of  Lloyd's.  The  said  P.  O.  C.  Bnrnand 
shall  devote  snffident  time  and  attention  to  the  bnaineas 
for  the  proper  management  and  transaotion  thereof. 

(3.)  For  the  pnrpose  of  providing  fonda  for  the 
aervioe  of  the  nnderwritiiig  bnaineas,  the  aaid  B.  J. 
Elwell  ahall  forthwith  open  a  banking  aooonnt  in  hit 
name  with  Meeara.  Baiolay ,  Sevan,  and  Co.,  or  with  anoh 
other  bank  aa  he  may  from  time  to  time  determine,  and 
ahall  place  to  the  credit  of  aach  account  a  snm  anfficient 
for  carrying  on  the  eaid  bnaineaa.  All  preminma  and 
other  moneya  reotived  in  respect  of  the  nndertrriting 
boainesa  shall  be  paid  into  tnch  aooonnt,  and  all  claima, 
loaaea,  retnma,  and  other  payments  and  ontgoinga  which 
may  become  dne  and  payable  in  respect  of  the  aaid 
bnaineas  ahall  be  paid  oat  of  the  aaid  aooonnt,  or  by  the 
aaid  B.  J.  Elwell  ahonld  the  aoconnt  at  any  time  prove 
insufficient.  All  chequea  on  the  said  account  ahall  be 
drawn  by  the  aaid  P.  Q.  C.  Bnrnand,  and  the  aaid  B.  J. 
Elwell  agrees  to  give  the  aaid  P.  Q.  C.  Barnand  daring 
the  oontinaanoe  of  the  agreement  full  power  and  autho- 
rity to  draw  cheques  in  the  name  of  the  aaid  B.  J. 
Elwell  upon  the  aaid  banking  account.  The  aaid  aoconnt 
ahall  be  devoted  aolely  to  the  pnrpoaes  of  the  under- 
writing bnaineas,  and  no  moneya,  except  profits  aaoer- 
tained  aa  hereinafter  mentioned,  and  except  any  exceaa 
in  capital  aa  mentioned  in  clauae  4,  ahall  be  drawn  from 
auch  account  except  for  the  pnrpoaes  of  the  aaid  busi- 
ness, but  subject  hereto  and  to  the  requirements  of  the 
buaineaa,  the  aaid  banking  account  ahall  be  the  exclusive 
property  of  the  aaid  B.  J.  Elwell,  and  may  be  dealt  with 
by  him  on  the  termination  of  the  agency  and  after  the 
final  winding-up  of  the  accounts  thereof  as  he  may 
think  proper. 

(5.)  Proper  underwriting  and  account  hooka  ahall  be 
provided  and  kept  in  the  naual  manner,  and  ahall  at 
all  iimea  be  open  to  the  inspection  of  the  aaid  B.  J. 
Elwell  or  his  agent  thereunto  appointed  in  writing, 
and  the  aaid  P.  O.  C.  Bunumd  shall  at  all  times  give 
to  the  aaid  B.  J.  Elwell  such  information  or  explana- 
tions as  to  the  hooka  or  the  atate  of  the  account  aa  ha 
may  require.  The  aaid  books  and  accounts,  if  required 
by  the  aaid  B.  J.  Elwell,  shall  be  periodically  audited 
by  a  profeaaional  accountant,  and  the  exp«nae  of  anoh 
audit  ahall  be  an  outgoing  within  article  3  hereof. 

(6.)  The  aaid  B.  J.  Elwell,  ao  long  aa  the  under- 
writing ia  carried  on  under  this  agreement  shall  pay  to 
the  said  P.  Q.  C.  Bnrnand,  while  he  shall  duly  perform 
the  engagements  on  hia  part  herein  oontoined,  as  a 
remuneration  for  hia  aervioes  in  oonduoting  the  aaid 
underwriting  buaineaa,  for  keeping  and  providing  books 
and  papers,  and  for  providing  a  proper  office  and 
clerical  aaaiatants  and  all  other  outgoinga  and  expenses 
connected  with  the  underwriting  buaineaa,  aave  and 
except  the  aaid  B.  J.  Elwell'a  annual  anbaoription  to 
Lloyd'a,  and  the  expenaea  of  auditing  the  accounta  in 
accordance  with  article  5  hereof,  the  sum  of  2501.  per 
annum,  which  sum  ahall  be  payable  quarterly,  and 
treated  as  outgoings  of  the  aaid  buaineaa.  The  aaid 
B.  J.  Elwell  ahall  alao  pay  to  the  aaid  P.  Q.  C.  Burnand, 
in  reapect  of  the  underwriting  of  each  year  during  the 
continuanoe  of  the  underwriting  aa  remuneration  for 
his  services  in  oonduoting  the  same  auch  a  commiaaion 
or  further  aum  as  ahall  be  equal  to  20  per  cent,  of  the 
net  gaina  or  profits  (if  any)  of  each  year  to  be  aaoer- 
tajned  and  pcud  in  manner  hereinafter  mentioned. 

(7.)  Nothing  in  this  agreement  contained  or  in  the 
bneinesa  to  be  carried  on  therennder  shall  conatitate  a 
partnership  between  the  partira  hereto. 

Article  11 ,  provided  that  the  annnal  payment 
to  Bnrnand  of  250Z.  was  to  cease  on  the  deter- 
mination of  the  underwriting  business ;  and 
article  12  provided  that  the  business  should  be 
carried  on  until  determined  by  notice. 

Burnand  kept  the  books  usual  in  such  oases,  in 
which  were  entered  the  transactions  in  which  he 
was  jointly  interested  with  any  of  the  "  names," 
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and  they  showed  in  six  oolniims  the  various  BamB 
FaoeiTable  by,  and  the  liabilitiea  agauut  himself 
and  hia  "  names." 

The  books  were  regnlarly  posted  np  by  Messrs. 
Baker,  Sutton,  and  Co.,  a  firm  of  chartered 
aooonntants,  the  fees  for  this  posting  being  paid 
by  Bnmand  and  the  "  names  in  eqoaJ  shares. 
Bomand  kept  separate  books  for  the  transactions 
in  which  he  was  alone  interested. 

In  March  1903  Bnmand  resigned  his  member- 
ahip  of  Lloyd's,  and  in  September  he  was 
adjudicated  a  bankrupt.  The  trustee  in  bank- 
ruptcy claimed  possession  of  the  books  of  the 
onderwriting  business  which  Bnmand  had  carried 
on  in  conjunction  with  hia  "  names,"  and  offered 
that  they  should  be  open  to  inspection  by  the 
"names"  at  all  reasonable  times;  but  Miessrs. 
Baker,  Sutton,  and  Oo.,  in  whose  possession  they 
then  were,  declined  to  deliver  them  to  him  on 
the  ground  that  they  were  the  joint  property  of 
the  debtor  and  his  "  names." 

The  trustee  then  applied  to  the  court  for  an 
order  that  the  books  should  be  delivered  to  him. 
In  an  afBdavit  made  by  J.  Baker,  one  of  the  firm 
of  Baker,  Sutton,  and  Co.,  he  said  that  the  under- 
writing books  kept  by  the  debtor  on  behalf  of 
himself  and  his  "  names  "  were  in  the  possession 
of  his  firm,  and  were  taken  over  from  the  debtor 
on  the  19th  March  1903,  to  hold  on  behalf  of  the 
debtor  and  his  "  names,"  under  an  arrangement 
come  to  between  the  debtor  and  the  "  names  "  at 
the  time  when  the  debtor  resigned  his  membership 
at  Lloyd's,  with  a  view  to  his  firm  working  on  the 
books  as  accountants  for  the  "  names "  whose 
membership  of  Lloyd's  continued  after  the 
debtor's  resignation. 

Bnmand  made  an  affidavit  in  reply,  in  which  he 
denied  that  he  made  any  arrangement  for  the 
books  to  be  handed  over  to  the  accountants, 
except  that,  as  he  was  giving  up  his  office,  he 
vras  willing  for  the  time  that  the  books  should  be 
placed  in  the  hands  of  the  accountants  for  safe 
custody,  and  for  Baker  to  make  such  investiga- 
tion as  he  wished  into  them  on  behalf  of  the 
"  names." 

Buckley,  J.  held  that  ttie  books  were  the  pro- 
perty of  B-^inand,  and  ordered  them  to  be  de- 
liverad  to  his  trustee  in  bankruptcy. 

The  accountants  appealed. 

Monfaaue  Lush,  E.G.  and  Muir  Mackenzie  for 
the  appwante. — If  Bumand  had  given  up  busi- 
ness without  becoming  bankrupt  he  would  not 
have  been  entitled  to  keep  the  books  against  the 
"  names."  The  books  were  paid  for  by  them,  and 
Bnmand  had  no  more  than  a  joint  property  with 
them  in  the  books.  If  this  were  the  case  of  a 
partnership  the  solvent  partners  would  be  entitled 
to  the  books.  Bnmand  managed  the  business 
for  the  "  names,"  and  the  books  were  kept  to 
record  his  transactions  as  manager.  He  was  paid 
for  doing  this,  and  was  agent  for  the  "  names," 
and  had  no  right  to  the  books  as  against  his 
principals.  The  books  in  which  a  steward  keeps 
the  accounts  as  between  himself  and  his  employer 
do  not  belong  to  the  steward.  The  appellants 
are  willing  to  allow  the  trustee  to  inspect  the 
books. 

Beruiton,  E.O.  and  B.  Q.  Lxtehxngion  tor  the 
tnutee.  —  These  books  contain  entries  of  Bur- 
oand's  transactions  as  an  underwriter  as  well  as 
those  of  the  "  names."    If  Bnmand  was  in  the 


position  of  an  agent  he  would  still  be  entitled  to 
the  books.  It  is  the  duty  of  an  agent  to  keep  an 
account  and  to  communicato  the  contents  to  his 
principal.  But  prima  facte  the  acoonnt  is  the 
account  of  the  agent,  and  the  books  in  which  it  is 
kept  are  his  property  subject  to  the  right  of  the 
principal  to  know  the  contents.  When  the  agency 
comes  to  an  end  the  right  of  the  agent  to  the 
books  is  not  affected.  The  only  case  in  which 
thispoint  is  touched  upon  is  Tipping  v.  Clarke 
(2  Hare,  383;  4  Beav.  588).  Bnrnand  has  as 
much  property  in  the  books  as  his  principals,  for 
the  transactions  connected  with  hid  own  business 
were  entered  in  them,  and  he  paid  for  the  books 
in  part.  The  books  were  kept  in  accordance  with 
the  practice  at  Lloyd's. 

Lmh,  K.O.  in  reply. 

YxvaHjLV  Williams,  L.J. — I  think  that  this 
appeal  ought  to  be  allowed.  With  regard  to  the 
arrangements  which  were  entered  into,  so  far  as 
I  can  judge  from  the  agreements  themselves,  I 
doubt  very  much  wl^ether  it  was  ever  intended 
that  there  should  be  one  ledger  for  the  five 
"  names."  I  think,  under  those  agreements,  what 
was  intended  was  that  each  of  these  "  names  " 
should  pay  a  lump  sum  to  cover  the  expenses, 
amongst  others  the  expense  of  the  books  and 
papers  incurred  on  behalf  of  that  one  "  name."  If 
that  had  been  carried  out,  the  necessary  reenlt, 
I  suppose,  would  be  that,  whatever  right  of 
retention  of  the  books  Bnmand  might  have  had 
during  the  continuance  of  the  agency,  as 
soon  as  the  agency  came  to  an  end  each  one  of 
the  "  names "  would  have  been  entitled  to  his 
own  book.  But  that  is  not  the  system  that  was 
actaally  adopted.  A  common  book  was  kept  with 
five  columns,  one  for  each  of  the  five  names,  and 
the  first,  making  a  sixth  column,  for  the  purpose  ot 
enteric g  transactions  of  Burnand  in  respect  of 
the  matters  in  which  the  "  names  "  were  intonsted, 
Bnmand  keeping  separate  books  for  his  own  sepa> 
rate  business  as  an  underwriter.  I  think  the  proper 
inference  to  be  drawn  from  this  is  that  in  faiot  the 
"  names  "  knew  of  and  acquiesced  in  the  acconnte 
being  kept  in  that  shape.  But  whatever  may  be 
the  proper  inference  to  draw  from  that,  the  most 
favonraole  possible  inference  to  Burnand  or  his 
trustee,  would  be  that  the  six  —  that  is, 
Bumand,  plus  the  five  names — had  an  interest  in 
these  books  and  the  property  in  these  books.  Now 
Bnmand's  agency  having  come  to  an  end,  he  can 
have  no  greater  right  to  the  books  than  the  other 
five.  The  other  five,  through  their  acconntanto, 
are  in  possession  and  have  the  control  of  the 
books.  I  do  not  think  that  any  order  ought  to 
be  made  at  the  instance  of  Bnmand,  who  has  the 
joint  property  with  the  five,  that  he,  or  the 
trustee  as  representing  him,  should  have  exclu- 
sive possession  of  these  books,  but  I  think  they 
should  be  retained  by  the  accountants.  But, 
under  these  oiroumstances,  I  think  itis  manifestly 
right,  that  the  trustee  in  the  bankruptcy  should 
have  inspection  of  the  books  and  facihties  for 
extracting  what  he  requires  from  them,  and  I 
understand  that  Mr.  Lush  is  willing  that  he 
should  have  those  facilities.  Under  these  circum- 
stances I  think  it  enough  to  say  here  that  the 
orderof  the  learned  judge  below  must  be  discharged, 
Mr.  Lush  undertaking  on  behalf  of  these  other 
five  gentlemen  that  such  inspection  of  the  books 
shall  be  given  to  the  trustee  as  in^y  be  reason- 
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ablv  required  by  him,  this  appeal  mnst  be  allowed 
with  oosts. 

SxiBLiKa,  L.J. — I  am  of  the  same  opinion. 
Bnmand,  who  carried  on  boaineBa  as  an  under- 
writer, entered  into  five  separate  agreements  with 
five  gentlemen,  called  his  "  names,  under  each  ot 
which  he  was  to  oairy  on  a  separate  business  for  the 
benefit  of  the  gentleman  with  whom  he  contracted 
by  that  agreement.  I  will  take  as  an  example,  as 
Baokley,  J.  did,  the  agreement  between  Bamand 
and  Elwell  of  the  9th  Feb.  1892.  [His  Lordship 
then  stated  the  effect  of  that  agreement,  and  con- 
tinned  :]  The  question  which  arises  here  is  as  to 
who  is  entitled  to  the  custody  of  the  books. 
Elwell  is  the  owner  of  the  business.  He  under 
clause  3  provides  all  the  money  for  carrying  it  on, 
all  the  money  which  Bumand  receives  in  respect 
of  the  transaction  is  to  be  paid  into  the  banking 
accourt,  and  all  the  expenses  are  to  come  out  of 
that  account.  The  business  is  El  well's,  and 
Elwell's^  alone.  It  seems  to  me  if  the  agreement 
was  strictly  carried  out,  in  the  absence  of  any 
evidence  as  to  there  being  any  particular  manner 
of  keeping  the  books  reoognised  at  Lloyd's,  the 
books  should  be  kept  in  the  usual  course  of  busi- 
ness. The  proper  course,  ns  it  seems  to  me,  was 
that  Burnand  should  provide  separate  books  in 
which  Elwell's  transactions  shoiud  be  reoorded, 
and  that  the  books  being  paid  for  by  Elwell  and 
relating  to  Elwell's  business  should  be  Elwell's 
property.  If  that  were  the  state  of  things,  it 
would  seem  to  me  that  after  the  ag^reement  had 
oome  to  an  end  Bnmand  would  have  no  right  to 
retain  those  books,  because  they  were  Elwell's  and 
not  Bumand's  books.  If  Bnmand  for  lus  own 
protection  desired  to  keep  books  relating  to  the 
dealing  between  himself  and  Elwell,  he  ought  to 
keep  those  books  separately,  just  as  he  would 
keep  his  own  transactions  separate.  But  these 
booKs  which  relate  to  transactions  in  the  busi- 
ness which  he  carried  on  on  behalf  of  Elwell  with 
outsiders,  and  those  transactions  so  recorded  were 
Elwell's  transactions,  and  the  books  containing 
the  records  of  them  ought  to  belong  to  Elwell. 
However,  that  is  not  what  was  done.  One  set  of 
books  was  kept  as  regards  all  the  transactions  into 
which  these  six  gentlemen,  Burnand  and  the 
five  "  names  "  entered,  and  entries  were  made  of 
all  those  transactions  in  these  books.  As  regards 
transactions  which  Bumand  entered  into  sepa- 
rately a  separate  set  of  books  were  kept.  Those 
were  Bumand's  books,  and  they  have  been  handed 
over  to  the  trustee  in  his  bankruptcy.  But  as 
regards  the  books  in  which  the  joint  transactions 
are  recorded  they  do  not  strictly  satisfy  the 
requirements  of  the  agreement.  What  is  the 
result  P  It  seems  to  me  that  the  result  is  that 
at  the  most  Bnmand  has  a  joint  interest 
in  the  books  with  the  five  "names"  with 
whom  he  entered  into  these  agreements.  They 
mnst  be  taken  to  have  been  w^  aware  of 
the  mode  in  which  the  entries  were  made,  the 
business  having  been  carried  on  for  a  long  time 
in  this  way.  I  think  under  these  oironmstances 
Bnmand  cannot  be  held  to  have  a  olium  which 
overrides  that  of  the  five  others,  all  of  whom  are 
jointly  interested  in  the  books.  Therefore,  I  am 
unable  to  agree  with  the  decision  of  Buckley,  J. 
that  the  books  ought  to  be  handed  over  to 
Bumand's  trustee.  At  the  same  time,  having 
regard  to  what  has  happened,  it  seems  to  me 
that  each  of  these  five  gentlemen  has  recognised 


to  a  certain  extent  the  interest  of  Bumand  in  the 
books,  because  they  must  be  taken  to  have  known 
that  he  kept  his  o  vn  transactions  in  them,  and, 
although  the  books  remain  in  the  possession  of 
the  five,  aooess  to  them  ought  to  be  given  to 
Bumand's  trustee  for  the  purpose  of  inspection  at 
all  reasonable  times  and  for  idl  proper  purposes. 

Oozens-Habdy,  L.J.  —  I  am  of  the  same 
opinion.  In  the  court  below,  the  objection  was 
taken  that  Baker,  Sutton,  and  Oo.  coiUd  not  rely 
on  a  Jim  tertii — that  is  to  say,  the  right  of  the  five 
"  names."  That  objection  was  not  relied  on  here, 
and  the  question  has  been  treated,  as  in  fact  it  is, 
as  one  between  Bnrnand's  trustee  on  the  one 
hand  and  the  five  "  names  "  on  the  other.  For 
the  reasons  which  have  been  given  by  Yaughan 
Williams  and  Stirling,  L  J  J.  I  can  see  no  justifi- 
tion  for  requiring  the  five  to  give  up  the  books  to 
Bumand's  trustee,  who  at  the  utmost,  is  only 
jointly  interested  with  the  other  five.  But  I 
think  the  undertaking  which  has  been  ofEered  by 
Mr.  Lush  should  be  given  by  the  five  "names  "  and 
not  by  the  accountants,  who,  of  course,  might  be 
discharged  at  any  moment.  Mr.  Lush  and  Mr. 
Mnir  Mackenzie  can,  I  understand,  appear  for  the 
five  names. 

Solicitors:  Ward,  Bowie,  and  Co.}  Parker, 
Oarrett,  and  Co. 


Mareh  10,16,17.  and  29. 

(Before  Yavohan  Williams,  Stiblino,  and 

Oozens-Habdt,  L.JJ.) 

Be  Fbasbb;  Lowtheb  v.  Fbaskb.  (a) 

APPEAL  FBOH  THE  CHANCBBT  DITISI  ON. 

WiU — Betidue — General  bequest — Speeifie  bequest 
of  excepted  property  —  Death  of  legatee  — 
"  Chuttel  real "  —  Rentcharge  issuing  out  of 
leaseholds — Vendor's  lien  for  unpaid  purchase 
money — Intestacy — Next  of  kin — Disckarge  of 
lien — Beal  Estate  Charges  Acts  1854  {Locke 
King's  Act,  17  *  18  Vtct.  e.  113),  s.  1 ;  1867 
(30  &  31  Viet.  e.  69),  s.  2 ;  1877  (40  *  41  Viet. 
0.  34),  a.  1. 

By  a  VBiU  made  in  1886,  a  testator  bequeathed  aU 
his  personal  estate,  except  what  he  otherwise 
disposed  of  by  his  will  or  any  eodieil  thereto  or 
chattels  real,  to  trustees  upon  certain  trusts ;  and 
he  devised  and  bequeathed  "  all  real  estate  and 
chattels  real  in  JSngland  to  which  I  may  be 
entitled  at  my  death,  except  what  I  have  other- 
wise disposed  of  by  this  my  tniU "  to  his  brother 
absolutely  for  cdl  his  estate  and  interest  therein. 

In  July  1898  the  testator  made  the  last  of  seven 
codicils  to  his  will.  It  contained  a  reeitai  that 
his  brother  was  dead,  but  it  did  not  revoke  the 
bequest  to  him,  nor  the  general  bequest  of  the 
personalty,  though  it  made  some  cuieraiion*  in 
the  loill  and  previoru  codicils. 

In  April  1898  the  testator  agreed  to  purchase  a 
rentcharge  issuing  out  of  leasehold  properly  in 
England.  He  died  in  Aug.  1898  without  having 
completed  the  purchase. 

Held,  that  as  the  wiU  and  codicils  muU  be  read 
together  as  if  the  testator  had  made  a  will  at  the 
date  of  the  last  codicil,  the  testator  had  not 
excepted  the  chattels  real  from  the  general 
bequest  for  the  purpose  only  of  giving  them  to 

'y ■ 

(a)  Beportwl  by  H.  U.  Ohabtsbb  Uacpeirson  and  W.  0.  Bin, 
■iqn,,  Buriitan-kMjkw. 
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hit  brother,  but  he  had  ezeepted  them  generally  ; 
and  there/ore  there  v>a$  an  intestacy  as  to  ttiem. 

Held  alto,  that  the  rentcharge  contracted  to  he 
purehated  vas  a  chattel  real  and  under  the  Beat 
Estate  Charges  Acts  1854, 1867,  and  1877,  tlie 
next  of  Inn  took  it  subject  to  a  liability  to  pay 
the  amottnt  of  the  vendor's  lien  for  the  unpaid 
purchase  money. 

Decision  of  Byrne,  J.  ajgirmed, 

IM  April  1898  Sir  William  Fnuer  entered  into  a 
contract  to  purchaee  a  rentcharge  issuing  out  of 
and  charf;ed  upon  certain  leasehold  heredita- 
ments in  Hampshire  for  the  residue  of  a  term  of 
ninety-nine  years,  terminating  on  the  25th  Dec. 
1967. 

In  Aof;.  1898  Sir  William  Eraser  died,  and  in 
Jan.  1899  the  trustees  of  his  will  completed  the 
purchase,  and  paid  the  purchase  money  out  of 
the  testator's  general  personal  estate,  and  the 
rentcharge  was  conveyed  to  them  as  trustees  ot 
the  will  and  upon  the  trusts  thereof. 

By  his  will  dated  the  1st  Dec.  1886  the  testator 
after  certain  specific  bequests  bequeathed  "  all 
the  personal  estate  and  effects  to  which  I  shall  at 
my  death  be  entitled  or  over  which  I  shall  at  my 
death  have  a  general  power  of  appointment  or 
disposition  (except  what  I  otherwise  dispose  of 
by  this  my  will  or  any  codicil  hereto  and  except 
chattels  real)  unto  and  to  the  use  of "  certain 
trustees  upon  trust  out  of  the  personal  estate,  or 
the  proceeds  of  the  sale  and  conversion  thereof, 
to  pay  his  funeral  and  testamentary  expenses, 
debts,  and  legacies  and  the  legacy  and  other 
duties,  and  to  stand  possessed  of  the  residue  upon 
trust  for  investment  and  accumulation  during  the 
term  of  twenty-one  years  from  his  death,  and  after 
the  expiration  of  the  term  to  hold  the  trust  fund 
upon  brust  for  auocessive  tenants  for  life  and  re- 
maindermen as  therein  mentioned.  And  the  tes- 
tator devised  and  bequeathed  "  all  real  estate  and 
chattels  real  in  England  to  which  I  may  be 
entitled  at  my  death,  except  what  I  have  otherwise 
disposed  of  by  this  my  will "  to  his  brother 
Charles  Crauford  Fraser  absolutely  for  all  his 
estate  and  interest  therein. 

G.  G.  Fraser  died  in  the  lifetime  of  the  tes- 
tator. 

The  testator  made  seven  codicils  to  his  will. 
The  seventh  was  dated  the  ^Ist  July  1898,  and 
contfuned  a  recital  of  the  death  of  G.  G.  Fraser. 
By  it  the  testator  altered  some  depositions  of  his 
property,  but  did  not  revoke  the  gift  of  chattels 
real  to  hia  brother,  or  the  general  bequest  of 
personalty.  In  other  respects  the  testator  con- 
lirmed  his  will  as  altered  by  the  prior  codicils. 

Questions  having  arisen  between  the  next  of 
kin  ot  the  testator  and  the  persons  entitled 
under  the  settlement  of  the  personal  estate  as  to 
the  ultimate  destination  of  the  rentcharge  an 
originating  summons  was  taken  out  by  the  ti-us- 
tees  of  the  will  for  the  determination  by  the 
court  of  (inter  alia)  the  question  whether  a  rent- 
charge  issuing  out  of  leaseholds  was  a  chattel 
real ;  in  which  case  it  was  admitted  it  passed  to  the 
testator's  next  of  kin  aa  undisposed  of ;  and,  if  so, 
whether  it  was  within  the  provisions  of  Locke 
King's  Act  of  1854,  and  the  amending  Acts  of 
1867  and  1877  (the  Beal  Estate  Charges  Acts  1854, 
1867,  and  1877),  so  that  the  next  of  kin  would 
take  it  subject  to  the  vendor's  lien  for  unpaid  pur- 
chase money. 


The  summons  came  before  Byrne,  J.  on  the  13th 

Nov.  1903. 

Hon.  F.  Busull,  for  the  trustees,  stated  the 
facts. 

Levett,  K.O.  and  L.  W.  Byrne  for  Sir  Keith 
Alexander  Fraser,  the  first  tenant  for  life,  and 
one  of  the  testator's  next  of  kin. — First,  upon 
the  older  authorities  this  rentcharge,  which  is 
admittedly  a  chattel,  ia  a  chattel  real,  and  being 
undisposed  of  passes  to  the  next  of  kin.  Second, 
this  class  of  property  is  not  within  the  provisions 
of  Locke  King's  Act  and  the  amending  Acts  ot 
1867  and  1877,  and  passes  to  them  free  from  any 
liability  for  vendor's  lien,  the  purchase  money 
having  to  be  paid  out  of  the  testator's  general 
personal  estate. 

T.  A.  Carson,  K.O.  and  Waggett  adopted  the 
above  arguments,  and  referred  to  Go.  Litt.  1186. 
Upon  the  constiuction  of  the  Acta  they  referred 
to 

/tolomon  V.  Solomon,  10  L.  T.  Bep.  54 ; 

Re  Womuley's  Estate,' i  Ch.  Div.  665  ; 

Be  Cockcroft,  49  L.  T.  Eep.  497  ;  27  Ch.  Div.  94 ; 

Be  Kerthaw,  58  L.  T.  Bep.  512  ;  37  Ch.  Div.  674. 

Bowden,  K.C.  and  Leeke,  for  another  ot  the 
next  of  kin,  adopted  the  above  arguments. 

Norton,  K.G.  and  Merivale  for  the  first  tenant 
in  tail  and  as  representing  persons  claiming 
under  the  will. — A  rentcharge  of  this  kind  is 
not  included  within  the  meaning  of  chattel  real, 
to  which  physical  occupancy  was  essential.  But 
even  if  this  is  not  so,  this  rentcharge  is  within 
the  provision  of  Locke  King's  Act  and  the  amend- 
ing Acts,  and  passes  to  the  next  of  kin  subject  to 
the  liability  of  paying  the  unpaid  purchase 
money. 

Carson.  K.O.  replied.  ^^^^  ^^  ^„„ 

Nov.  30.— Bybmb,  J.— In  April  1898  the  testator 
agreed  to  purchase  a  rentcharge  issuing  out  ot 
land  held  for  the  residue  of  a  term  of  ninety-nine 
years.  He  died  in  Aug.  1898,  and  in  Jan.  1899 
the  purchase  was  completed  and  the  purchase 
money  of  11,1102.  was  paid  out  of  the  general 
personal  estate.  By  his  will  the  testator  gave  and 
bequeathed  all  real  estate  and  chattels  real  in 
England  to  which  he  might  be  entitled  at  his 
death,  except  what  he  had  otherwise  disposed  of  by 
that  his  will  to  Charles  Crauford  Fraser  absolutely 
for  all  his  estate  and  interest  therein.  Charles 
Crauford  Fraser  predeceased  the  testator.  Ques- 
tions have  arisen  between  the  next  of  kin  of  the 
testator  and  the  parties  beneficially  entitled  to 
the  personal  estate  under  the  will — (1)  Whether 
or  not  the  interest  which  the  testator  had  con- 
tracted to  purchase  was  a  chattel  real,  in  which 
case  the  testator  died  intestate  in  respect  thereof  ; 
and  (2)  if  so,  whether  the  chattel  real  passes 
subject  to  a  liability  to  discharge  the  vendor's 
lien  for  the  purchase  money,  or  whether  the  pay- 
ment of  the  purchase  money  is  properly  to  be 
borne  by  the  testator's  general  personal  estate. 
Upon  the  first  point  I  have  no  doubt  that  the 
rentcharge  contracted  to  be  purchased  is  a  chattel 
real.  That  it  is  a  chattel  is  not  contested,  and 
being  a  rent  issuing  out  of  land  held  for  a  term 
of  years,  it  comes  within  the  definition  ot  a  chattel 
real  as  given  in  Coke  upon  Litt,  p.  118  (6) ; 
Termes  de  la  Ley,  Gatals.  edit  1671,  pp.  106, 
2107 ;  Preston  on  Abstracts,  p.  446  ot  voL  1  of 
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the  edition  of  1823 ;  and  Grodolphin's  Orphan's 
Legacy,  edit.  1685,  part  2,  o.  13.  [His  Lordship, 
having  quoted  extracts  from  these  authorities, 
continued:]  There  are  other  authorities  which 
have  heen  referred  to  in  the  course  of  the  argu- 
ment, but  they  neither  add  to  nor  diminish  the 
effect  of  those  I  have  mentioned.  To  the  sugf^s- 
tion  that  possibly  the  words  "  chattels  real "  in 
the  will  might  be  constmed  in  the  limited  sense 
of  lands  held  for  a  term  of  years,  1  think  that  the 
answer  is  that  technical  words  are  to  receive  their 
proper  technical  meaning  in  the  absence  of  con- 
text importing  that  they  are  to  be  construed 
otherwise :  (see  Leach  v.  Jay,  39  L.  T.  Hep.  242  ; 
9  Ch.  Div.  42).  In  the  present  case  there  is  no 
such  context.  I  cannot  say  either  that  the  fact 
that  the  bequest  refers  to  chattels  real  in  England 
is  sufficient  to  exclude  the  rentcharge  from  the 
bequest.  I  think  that  the  reference  to  locality 
in  regard  to  a  rentcharge  issuing  out  of  land  is 
not  so  inappropriate  to  the  subject-matter  when 
the  land  out  of  which  the  rentcharge  issues  is 
situate  in  the  place  named,  as  to  except  it  from 
the  operation  of  the  gift.  The  second  point 
depends  upon  the  construction  to  be  put  upon 
Locke  King's  Act  1864  (17  &  18  Vict  o.  113)  and 
the  amending  Acts  ot  1867  (30  &  31  Yiot.  c.  69) 
and  1877  (40  &  41  Vict.  c.  34).  Under  the  first  of 
these  Acts  it  was  determined  that  it  did  not 
extend  to  leaseholds  {Solomon  v.  Solomon,  ubi 
sup.,  and  Be  Wormtley's  Estate,  libi  «up.),  and 
also  that  it  was  not  applicable  where  the  only 
charge  was  by  way  of  vendor's  lien.  The  Act  of 
1867  extended  the  operation  of  the  original  Act 
to  the  case  of  a  vendor's  lien,  but  not  where  the 
purchaser  died  intestate  (Harding  v.  Harding, 
26  L.  T.  Rep.  656  ;  L.  Hep.  13  Eq.  493),  and  the 
Act  of  1877  has  further  extended  such  operation 
to  the  case  of  leaseholds  (Be  Kershaw,  ubi  sup.), 
and  in  the  case  of  a  vendor's  lien  to  intestates' 
estates  as  between  the  devisees  of  real  estate 
subject  to  a  vendor's  lien,  and  the  next  of  kin 
of  a  testator  who  died  intestate  as  to  personalty : 
(Be  Coekoroft,  vbi  sup.).  So  far  the  case  is  governed 
by  authority.  I  respectfully  agree  with  the 
observation  of  Kay,  J.  in  the  last- mentioned  case, 
to  the  effect  that  these  Acts  do  not  afford  a  favour- 
able specimen  of  legislation,  and  I  am  bound  to  say 
that  it  is  not  easy  to  interpret  the  language  used 
in  reference  to  the  ciivumstancesl  which  have  ariseu 
in  the  present  case.  It  is  to  be  noticed  that  the 
Act  of  1877  only  extends  the  operation  of  the 
original  Act  in  the  case  of  a  testator  or  intestate 
dying  seised  or  possessed  of  or  entitled  to  "  any 
land  or  other  hereditaments  of  whatever  tenure, 
and  not  in  the  case  of  a  testator  or  intestate 
dying  seised  of  or  entitled  to  "  any  estateor  interest 
in  any  land  or  other  hereditamento,"  which  is  the 
phrase  first  used  in  Locke  King's  Act.  Inasmuch, 
however,  as  the  words  "  such  land  and  heredita- 
mente "  and  "  the  land  or  hereditaments  so 
charged"  are  subsequently  used  in  the  same 
section  of  Locke  King's  Act  in  speaking  of  the 
same  subject  matter,  I  do  not  think  that  too 
much  stress  ought  to  be  placed  on  this  variation 
ot  expression,  but  while  either  expression  would 
be  clearly  sufficient  to  include  leaseholds  the 
words  "  land  or  other  hereditamente  of  whatever 
tenure "  do  not  seem  well  chosen  to  describe  a 
renteharge  issuing  out  of  land  held  for  a  term 
of  years.  I  think,  however,  the  words  are  snffi- 
dent,  and  but  for  the  absence  of  any  reference 


to  next  of  kin  in  the  clause  negativing  the  right 
of  the  devisee,  legatee,  or  heir  to  have  the  sum 
discharged  out  of  other  estate,  the  question 
would  be  comparatively  simple  of  solution;  but 
this  undoubtedly  gives  rise  to  very  great  diffi- 
culty. In  the  cases  of  Solomon  v.  Solomon  (ubi 
sup.)  and  Be  Wormsley  (ubi  sup.),  it  was  held 
that  the  reference  only  to  devisees  and  heirs  in 
the  negativing  clause  was  sufficient,  notwith- 
standing the  earlier  expressions  in  the  Act,  to 
confine  ite  operation  to  real  estate.  That  was  in 
reference  to  subject  matter,  but,  having  regard 
to  the  scope  and  intention  of  the  Act  of  1877,  as 
shown  by  the  earlier  part  of  it,  I  do  not  think 
that  I  am  driven  to  limit  the  generality  of  the 
last  words  in  Locke  King's  Act,  "  but  the  land  or 
hereditamente  shall  as  between  the  different 
persons  claiming  through  or  under  the  deceased 
person,  &c.  "  (there  being  no  question  as  to  subject 
matter),  because  the  next  of  kin  are  not  referred 
to  in  the  negativing  clause  in  the  Act  of  1877. 
The  drafting  is  very  unhappy,  but  upon  a  full 
consideration  of  the  case,  I  think  the  fair  and 
true  interpretation  is  that,  as  to  all  property 
within  the  scope  of  the  enactments,  the  last  words 
which  I  have  quoted  ought  to  have  their  full 
effect,  notwithstanding  the  previous  omission  of 
any  reference  to  next  of  kin.  This  construction 
avoids  the  necessity  of  imputing  to  the  Legisla- 
ture the  extraordinary  intention  that  the  property 
given  should,  in  the  hands  of  the  next  of  kin 
taking  in  consequence  of  lapse  by  death  of  the 
legatee  in  the  testator's  lifetime,  take  free  from  a 
liability  which,  had  the  legatee  survived,  it  would 
have  been  liable  to  in  his  hands.  I  therefore 
hold  that  the  next  of  kin  take  the  rentcharge  as 
persons  claiming  through  the  deceased  person, 
such  renteharge  being  subject,  as  between  them 
and  the  other  persons  claiming  through  the 
deceased  person,  to  a  primary  liability  to  payment 
of  the  amount  of  the  vendor's  lien. 

From  this  decision  Sir  Keith  Alexander  Fraser 
appealed. 

Levetl,  K.O.  and  L.  W.  Byrne  for  the  appel- 
lant.— Two  questions  arise  here.  Is  this  leasehold 
renteharge  a  chattel  real,  and  is  it  subject  to  the 
provisions  of  the  Real  Estate  Charges  Act  1877  P 
By  the  Interpretation  Act  1889  (52  &  63  Vict, 
c.  63),  8.  3,  "  land  "  is  defined  as  including  "  mes- 
suages, tenemente,  and  hereditamente,  houses  and 
buildings  of  any  tenure."  This  renteharge  is  not 
land  strictly  so  called,  nor  is  it  a  messuage,  house, 
or  building.  It  is  not  a  "  tenement,"  it  is  held 
from  no  one,  it  is  not  the  subject  of  tenure ;  nor  is 
it  a  "  hereditament,"  for  it  does  not  pass  to  the  heir, 
and,  even  if  it  were  a  hereditament,  it  is  not  the 
subject  of  tenure,  and  the  words  "  of  any  tenure  " 
at  the  end  of  the  definition  qualify  all  that  goes 
before: 

Bniton  on  Real  Property,  7th  edit.,  c.  6,  pp.  321 ; 

Tarmes  de  la  Ley  (edit  1721),  "  Hereditaments,'* 
p.  389. 
Therefore  this  leasehold  renteharge  is  not  land 
even  giving  the  definition  clause  ite  widest 
meaning.  Nor  is  it  within  the  words  of  sect.  1  of 
the  Act  of  1877  "  hereditamente  of  wliatever 
tenure,"  for  it  does  not  pass  to  the  heir,  and  it 
cannot  be  subject  to  any  tenure,  for  "_  the  receipt 
of  a  renteharge  is  accessory  or  incident  to  no 
other  hereditament : 

WiUiai^  on  JCea)  Fi«>p«rfy,  19th  edit.,  p.  428. 
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Besides  sect.  1  of  the  Act  of  1877  provideB  that 
"  the  devisee  or  legatee  or  heir "  shall  sot  be 
entitled  to  have  the  debt  discharged  out  of  any 
other  estate  of  the  testator  or  intestate,  and  no 
mention  is  made  of  the  next  of  kin.  This  is  a 
eattu  omisatu,  and  consequently  the  rentcharge 
passes  to  the  next  of  kin  free  from  any  liability 
for  vendor's  lien. 
Leeke  for  another  of  the  next  of  kin. 
Norton,  K.C.  and  Merivale  for  one  of  the  eettuit 
que  tnut  of  the  residue. — On  the  construotion  of 
the  will  the  testator  when  he  used  the  term 
"chattels  real"  meant  leaseholds.  There  is  no 
intestacy  as  regards  the  rentcharge,  assuming 
that  it  is  a  chattel  real.  The  testator  excepted 
"  chattels  real "  from  the  general  residuary 
bequest  of  personal  estate  for  the  special 
purpoEe  of  giving  them  to  his  brother  Charles, 
and,  as  that  purpose  failed  by  reason  of  Oharles' 
death  in  the  testator's  lifetime,  the  chattels  real 
fall  back  into  the  residue : 

Blight  V.  HartnoU,  43  L.  T.  Bep.  513 ;  23  Ch.  Div. 

218; 
Be  Bagot,  69  L.  T.  Bip.  399 ;  (1893)  3  Ch.  348, 

351; 
Bernard  y.  XimihiiU,  Job.  276,  295 ; 
Ecatu  V.  Jonet,  2  Coll.  516. 
Perhaps  this  rentcharge  is  a  chattel  real,  though 
the  definition  of  a  chattel  real  in  Co.  Litt.  1186 
is  "  Beall,  because  they  conceme  the  reality,  as 
tearmes  for  yeares  of  lands  or  tenements,  ward- 
ships, the  interest  of  tenant  by  statute  staple,  by 
statute  merchant,  by  elegit,  and  such  like.  The 
definition  of  "  catals "  in  Termes  de  la  Ley 
(edit.  1671,  pp.  106  and  107)  was  also  referred  to 
by  Byrne,  J.  "Chattel  real"  only  includes  a 
physical  occupancy  of  land  for  an  interest  less  than 
a  freehold  interest.  But,  at  any  rate,  this  rent- 
chai^  is  a  "  hereditament  " — that  is,  an  interest 
on  property  which  is  capable  of  being  limited  to 
heirs.  It  is  not  necessary  that  it  should  in  fact 
go  to  the  heir  : 

Tomkini  v.  Jonst,  60  L.  T.  Bep.  939 ;  22  Q.  B.  Div. 

599; 
Challis'  Law  of  Beal  Property  (2nd  edit),  pp.  387, 
602. 
The  word  "  land  "  may  indade  more  than  corporeal 
hereditaments : 

Oreal  Wetlern  Railway  Ccmpany  t.  Swindon  and 
Cheltenham  Extension  Baihcay  Company,  51 
L.  T.  Rep.  798,  802,  803,  804 ;  9  App.  Cas.  787, 
800,  803,  808 

[Vauohah  Wiluahs,  L.J.  referred  to  Solomon 
T.  Solomon  {ubi  sup.).]  That  case  was  decided 
under  the  Act  of  1854.  This  i-entcharge  is  a 
"  hereditament "  within  the  meaning  of  the  Act 
of  1877 ;  but  if  not  it  is  an  estate  or  interest  in 
land  within  the  meaning  of  the  Act  of  1854.  The 
Acts  of  1854,  1867,  and  1877  should  be  read 
together.  When  the  word  "  land  "  is  used  in  the 
Acts  of  1867,  s.  2,  and  the  Act  of  1877,  s.  1,  it  means 
an  estate  or  interest  in  land  which  are  the  words 
nsed  in  the  Act  of  1854,  s.  1.  Those  Acts  extend 
to  leaseholds.  A  man  can  only  seised  of  an 
estate  or  interest  in  land ;  he  cannot  be  seised  of 
the  land: 

Be  Kenhavo,  (ubi  rap.)  ; 

B»  Kiddi  Brown  v.  ttritluM,  71  L.  T.  Bep.  481 ; 
(1894)  3  Ch.  558  ; 

Challis'  I«w  of  Beal  Property,  pp.  49, 53. 
Although  "next  of  Ido"  ffrp  ppt  expressly  men- 


tioned in  the  Act  of  1877,  it  cannot  have  been 
intended  to  have  excepted  them.  The  Act  has 
charged  this  property,  and  if  the  next  of  kin  take 
it,  they  muse  therefore  take  it  subject  to  the 
charge.  The  oases  as  to  the  exoneration  of 
n)ecifio  legacies  from  debts  are  collected  in 
Theobald  on  Wills,  5th  edit.,  p.  147,  but  there  is 
no  authority  for  exonerating  uie  next  of  kin,  and 
that  may  account  for  their  not  being  mentioned 
in  the  Act  of  1877.  These  Acts  were  considered 
in  Be  Cockcro/t  (ubi  sup.). 

Levett,  E.C.  in  reply. — The  law  is  stated  in 
Blight  r.  Hartnoll  (tui  sup.),  but  there  remains 
the  question.  What  is  a  residuary  gift  P  It  must 
include  eveirthing  the  testator  had  the  moment 
before  he  died.  This  was  not  such  a  residuary 
gift,  as  the  testator  intended  that  chattels  real 
should  not  pass  by  it.  Then  ss  to  Locke  King's 
Act  and  the  Acts  amending  it.  This  rentcharge 
is  not  a  hereditament.  A  hereditament  is  not  a 
species  of  property  which  is  capable  of  passing  to 
the  heir,  but  that  which  does  pass  to  the  heir. 
Every  freeholder  holds  an  estate  in  lands,  but  the 
land  itself  belongs  to  the  Grown.  Challis'  Law  of 
Eeal  Property,  2nd  edit.,  p.  43 :  A  "  rentcharge  " 
is  a  hereditament  only  if  it  descends  to  the  heir ; 
it  is  not  the  subject  of  tenure.  In  Great  Western 
Railway  Company  v.  Swindon  and  Cheltenham 
Extension  Bailuiay  Company  (51  L.  T.  Bep.  804; 
9  App.  Cas.  808)  Lord  Bramwell's  remarks  as  to 
"  hereditaments "  are  incorrect.  If  the  next  of 
kin  had  a  right  it  must  be  shown  that  it  is  taken 
away.  The  decision  in  Be  Kershaw  (ubi  sup.) 
depended  on  the  use  of  the  word  "  legatee "  in 
sect.  1  of  the  Act  of  1877,  and  the  words  "  next  of 
kin  "  are  not  there.  The  next  of  kin  have  a  right 
to  the  personal  estate  undisposed  of,  without 
payment  of  the  testator's  debts. 

Cur.  adv.  vuU. 

March  29. — Stiblinq,  L.J.  read  the  judgment 
of  the  court  as  follows : — The  first  point  to  be 
dealt  with  on  this  appeal  is  one  which  was  not 
taken  in  the  court  below.  It  was  contended  that 
the  testator's  chattels  real  in  England,  which 
formed  part  of  the  chattels  real  in  terms  excepted 
from  the  general  bequest  of  the  testator's  personal 
estate  contained  in  his  will,  have  nevertheless 
fallen  into  that  bequest  by  reason  of  the  death  of 
the  legatee  of  those  chattels  real  in  England 
under  that  will — viz.,  Oharles  Crauf  ord  Fraser — in 
the  testator's  lifetime.  In  support  of  that  con- 
tention. Blight  V.  Hartnoll  (ubi  sup.)  was 
mainly  relied  on.  The  law  appears  to  be  that, 
when  in  a  will  property  is  excepted  from  a 
general  gift  of  the  testator's  personal  estate  and 
IS  afterward  specifically  bequeathed,  but  the 
bequest  fails  by  lapse  or  otherwise,  then  it  is  to 
be  taken  that  the  object  of  the  testator  in  making 
the  exception  was  simply  to  give  the  property  in 
question  to  another ;  and,  that  being  the  sole 
object,  there  is  no  reason  why  upon  the  failure 
of  the  bequest  it  should  not  be  held  to  be 
included  in  the  residuary  gift.  If,  however,  the 
testator  makes  no  disposition  by  will  of  the 
excepted  property,  this  reasoning  does  not  apply, 
and  the  excepted  property  passes  as  on  an 
intestacy.  If  our  decision  turned  on  the  will 
alone  there  would  be  much  to  b6  said  in  favour  of 
the  contention  referred  to.  But  the  testamentary 
dispositions  of  the  testator  inclnde  several  snb- 
seauent  9o4icils,  and  in  particolar  one  of  the 
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2l8t  Jnly  1898,  which  begins  by  reciting  the 
death  of  Ghaxles  Cranford  Eraser  (the  legatee 
of  the  chattels  real  in  England)  and  contains  a 
oonfirmation  of  the  willlas  tutored  bjr  prior  codicils. 
The  effect  of  this  is  to  bring  the  will  down  to  the 
date  of  the  codicil,  and  effect  the  same  dispom- 
tion  of  the  testator's  estate  as  if  the  testator  had 
at  that  date  made  a  new  will,  containing  the 
same  dispositions  as  the  original  will,  bat  with  the 
alterations  introduced  hj  the  various  codicils: 
(see  Doe  v.  Walker.  12  M.  &  W.  591 ;  Be  Chamvion 
67  L.  T.  Rep.  694  i  (1893)  1  Oh.  101).  The  result 
in  the  present  case  is  that  the  testator  has,  on  the 
face  of  the  testamentary.diapositiona  existing  at  his 
death,  excepted  the  chattels  i-eal  from  the  general 
bequest,  and  has  not  really  made  any  bequest  of 
them,  the  apparent  bequest  being  on  the  face  of  the 
iostrnments  themselves  ineffectiTe.  In  my  opinion, 
therefore,  the  doctrine  of  Blight  ▼.  HartnoU  does 
not  apply.  As  regards  the  two  points  decided  by 
Byrne,  J.  I  agree  with  him.  I  have  nothing  to 
add  to  the  reasons  given  by  him  for  holding  that 
the  rent  charge  in  question  is  a  chattel  real.  As 
regards  the  construction  of  Locke  King's  Act 
1854,  and  the  amending  Acts  of  1867  and  1877, 1 
think  that  these  Acts  are  to  be  read  together. 
The  language  of  the  first  part  of  sect.  1  of  the 
Act  of  1854,  though  admitted  to  be  in  itself  wide 
enough  to  extend  to  all  interests  in  land,  was,  by 
reason  of  the  subsequent  clauses  of  the  same 
section  being  confined  to  heirs  and  devisees,  held 
to  be  limited  in  its  operation  to  freehold  interests : 
(see  Solomon  v.  Solcmon,  libi  sup ;  Be  Wortmley't 
Estate,  ubi  sup.).  Br  the  amending  Act  of  1877, 
the  Legislature  has  clearly  shown  that  this  limita- 
tion is  no  longer  to  operate,  and  it  has  been  held 
that  the  Acts  now  extend  to  leaseholds:  (Be 
Kershaw,uhi  sup.).  It  is  ti-ne  that  legatees  only 
are  spoken  of  in  the  Act  of  1877,  and  not  next  of 
kin  ;  but,  in  my  opinion,  there  is  in  the  Act  of 
1877  enough  to  show  that  the  Act  of  1854  ou^ht 
no  longer  to  receive  the  narrow  interpretation 
placed  on  it  in  Solonum  v.  Solomon  and  Be 
Wormsley's  EtlaU.  Notwithstanding  some  diffi- 
culties arising  from  the  language  of  the  Act  of 
1877,  I  think  it  is  decidedly  preferable  so  to  con- 
strue the  Act  of  1854  rather  than  to  hold  that 
the  next  of  kin  escape  from  a  liability  to  which 
the  legatee  would  have  been  subject  had  he  sur- 
vived the  testator. 

Solicitors  :  Boweltffes,  Bawle,  and  Go. ;  Bompas, 
Buchoff,  and  Co. ;  Fox,  Trotter,  and  Co. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 
March  7  and  April  29. 
(Before  Ohannbll,  J.) 

■^   t'V-ATTOBMBY-GBNEEA.L  V.  EaBL  OF  LONDES- 
J  '  'i  BOBOUQH.  (a) 

\  »'  *-  Bevenue  —  Estate  duty  —  Exemption  —  Personal 

t  property  settled  by  wiU — Direelion  to  invest  per- 

{  •'.  sonalty  in  purchase  of  real  estate— Probate  auty 

paid  on  personalty — Liability  to  estate  duty  of 

realty  purchased  with  personalty — Finance  Act 

1894  (57  <£  68  Vict.  c.  30).  «.  21.  «t«6-».  1. 

A  testator  who  died  in  1849,  by  his  will,  after 

(1)  Reported  by  W.  W.  Obk,  Esq.,  Btrrlater-at-Law. 


settling  his  re<U  estate  upon  trust  for  a  tenant 
for  life,  vfiih  remainder  to  a  second  tenant  for 
life,  with  remainder  to  the  sons  of  the  latter  in 
tail  male,  beqiieeUhed  his  personal  estate  to  triu- 
tees  to  convert  the  same  into  money  and  to  invest 
the  proceeds  in  the  pwrehase  of  land  to  be  held 
upon  the  same  trusts  as  his  real  estate,  and  the 
will  contained  a  power  to  seU  any  part  of  the 
lands  so  purchased  and  out  of  the  money  arising 
therefrom  to  purchase  other  lands  to  be  held 
upon  the  same  trusts  cu  his  real  estate.  Pro- 
bate duty  w(u  paid  upon  the  testator's  per- 
sonalty, which  was  converted  into  money  and 
invested  in  the  purchase  of  estates,  which  were 
conveyed  to  the  same  uses  as  were  declared  as  to 
the  realty. 

After  the  death  of  the  first  tenant  for  l%fe,  the 
second  tenant  for  life  and  the  remainderman, 
by  a  deed  of  resettlement,  resettled  the  pro- 
perty. After  the  death  of  the  second  tenant  for 
life,  the  Crown  claimed  estate  duty  under  the 
Finance  Act  1894  upon  the  tOAoIe  of  the 
property  passing  on  his  death  under  the 
wiu  of  the  testator  a*  modified  by  the  re- 
settlement. The  remainderman  claimed  exemp- 
tion in  respect  of  that  part  of  such  pro- 
perty which  held  been  purchased  out  of  the 
testator's  personalty  upon  which  probate  duty 
had  been  paid,  as  being,  within  the  meaning  of 
sect.  21  (l)  of  the  Act,  "  personal  property  settled 
by  a  wUl,"  "  in  respect  of  which  property  "  pro- 
bate duty  hcul  been  paid. 

Seld,  that  the  exemption  in  sect.  21  (1)  of  "  personal 
property  settled  by  a  xoill "  meant  perfonal  pro- 
perty which  ai  the  time  of  the  death  in  question 
is  governed  by  and  is  untier  the  operation  of  a 
settlement,  and  which  on  such  death  passes  by  the 
operation  of  the  settlement;  that  the  time  to 
estimate  whether  the  particular  properly  in 
respect  ofwhidi  estaie  duty  is  claimed  is  personal 
or  real  is  the  time  of  the  death  of  the  deceased 
person  in  respect  of  whose  death  the  estaie  duty 
is  claimed,  and,  as  at  the  time  of  such  death  the 
property  in  question  was  real  estate  and  not 
personal  property,  the  exemption  did  not  apply, 
and  therefore  estate  duty  was  payable. 

Held,  further,  toith  regard  to  that  part  of  the  real 
estate  which  had,  under  the  power  of  sale  in  the 
toiit,  been  sold,  and  woe  at  the  time  of  the  death 
in  question  personal  estate,  but  subject  to  a  trust 
for  retnveitmeni  in  land,  such  personalty,  being 
subject  to  a  trust  for  reinvestment  in  land,  was 
to  be  taken  for  the  purposes  of  estate  duty  as 
converted  and  as  being  real  estate  at  the  date  of 
such  death,  and  was  therefore  not  within  the 
exemption  cu  personal  estate. 

Attorney-General  v.  Dodd  (70  L.  T.  Bep.  660,-  Jr 
(1894)  2  Q.  B.  Ihd)  followed. 

Infobha.tioic  by  the  Attorney- General,  claiming 
estate  duty  under  the  Finance  Act  1894. 

William  Joseph  Denison,  of  Denbies,  in  the 
county  of  Surrey,  deceased,  by  his  will,  dated  the 
3rd  Aug.  1848,  devised  all  his  manors,  lands,  and 
other  hereditaments,  in  the  counties  of  York  tuad 
Surrey,  or  elsewhere  in  Great  Britain,  in  pos- 
session, reversion,  or  expectancy,  or  which  in 
exercise  of  any  special  power  he  was  enabled  to 
appoint  by  his  will  (except  those  which  were 
vested  in  him  in  trust  or  by  way  of  mortgage),  to 
the  use  of  his  nephew,  the  Hon.  Albert  Denison 
Gonyngham,  commonly  called  Lord  Albert  Deni- 
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son  Gonyngham,  for  his  life,  with  remainder  to  tbe 
use  of  William  Henry  Forester  Gonyngham,  (he 
eldest  son  of  hia  said  nephew,  and  bis  assigns  for 
his  life,  with  remainder  to  the  use  of  the  first  and 
every  other  son  of  the  said  William  Henry 
Forester  Gonyngham,  severally,  sucoeasively,  and 
in  remainder  one  after  another  according  to  the 
priori<7  of  their  respective  births  in  tail  male,  with 
oivsrs  remainders  over,  and  by  the  will  power  was 
^ven  to  the  respective  tenants  for  life  to  create 
jointnre  rentcharges  for  their  repective  wives  not 
exceeding  30002.,  and  to  charge  tbe  premises  with 
Bums  not  exceeding  30,0002.  for  their  respective 
yonnger  children,  and,  after  making  several 
pecnniary  and  specific  bequests,  tbe  testator 
thereby  bequeathed  all  his  personal  estate  and 
effects  not  thereby  otherwise  disposed  of  unto  his 
trustees,  their  executors,  administrators,  and 
assigns,  upon  trust  to  convert  into  money  all  his 
residuary  personal  estate,  and  with  and  out  of  the 
moneys  which  should  arise  thereby  to  pay  his 
funeral  expenses  and  debts,  and  all  legacies  and 
Bams  given  by  his  will,  and  within  the  space  of 
ten  years  after  his  decease,  or  sooner  if  his  trus- 
tees could  find  a  proper  purchase  or  purchases, 
to  invest  the  residue  of  such  monevs  in  the 
pnrohase  of  estates  in  fee  simple,  to  be  situate 
somewhere  in  Ensland,  Wales,  or  Scotland,  of  a 
clear  and  indefeasible  estate  of  inheritance, 
or  of  any  copyhold  or  leasehold  lands  or  tene- 
ments convenient  to  be  held  therewith,  but  not 
exceeding  one  equal  fourth  part  in  the  whole 
of  the  estates  so  to  be  purchased  ;  and  to  settle 
and  assure  the  estates  so  to  be  purchased  as  last 
directed  to  such  and  the  same  uses  and  upon  and 
for  such  and  the  same  trusts,  intents,  and  purposes 
and  with,  under,  and  subject  to  such  and  the  same 
powers,  provisoes,  and  declarations  as  were  in  his 
will  expressed  concerning  his  said  manors  and 
estates  in  tbe  counties  of  York  and  Surrey  there- 
inbefore devised  or  as  near  thereto'  as  the  nature 
or  quality  of  the  premises  and  intervening  oir- 
Btances  would  then  admit  of;  and  the  testator 
appointed  his  nephew,  the  Marquis  of  Gonyngham, 
and  two  others  executors  of  bis  will. 

The  testator  died  on  tbe  3rd  Aug.  1849,  and  his 
will  with  two  codicils,  which  did  not  affect  the 
above-stated  devise  and  bequest  of  residue,  was 
duly  proved  by  the  executors  in  the  Prerogative 
Court  of  Canterbury  on  the  11th  Oct.  1849.  The 
will  was  also  proved  at  York  on  the  9th  May 
1850. 

The  testator's  personal  estate  was  sworn  over 
1.000,0002.  in  Canterbury  and  under  70002.  in 
York. 

The  sum  of  15,0002.  for  probate  duty  was  paid 
(being  the  proper  amount  under  55  Geo.  3,  o.  J  84, 
for  personal  estate  of  the  value  of  1,000,0002. 
or  upwards),  and  1202.  probate  duty  was  also  paid 
in  York. 

The  execntors  of  the  will  of  the  testator 
William  Joseph  Denison  after  his  death  got  in 
his  residuary  personal  estate,  and  out  of  the  net 
proceeds  arising  therefrom  paid  his  funeral  and 
testamentary  expenses  and  debts,  and  paid  and 
provided  for  the  legacies  bequeathed  by  the  will 
and  codicUs,  and  paid  over  the  residue  of  the 
proceeds  to  the  trustees  of  the  will. 

This  final  resid  ue  amounted  to  1,594,1752. 19ii.  2<2 , 
consisting  of  1,512,5942. 2<.  8d.,  residuary  personal 
estate  in  the  United  Kingdom,  and  81,5812. 16«.  6<i., 
net  foreigpi  assete. 


The  trustees  of  the  testator's  will,  in  pursuance 
of  the  direction  contained  therein,  iuvedted  the 
final  residue  in  the  purchase  of  hereditaments, 
which  were  duly  conveyed  to  the  uses  of  the 
testator's  will. 

The  estates  purchased  at  the  date  of  the  infor- 
mation formed  parts  of  the  Londesborough  and 
Seamer  estates  and  the  Selby  estates,  all  in  York- 
shire. 

Soon  after  the  death  of  the  testator,  in  com- 
pliance with  the  provision  for  that  purpose  con- 
tained in  the  will.  Lord  Albert  Dnnison  Gonyng- 
ham by  Koyal  licence  duly  assumed  the  name  and 
arms  of  Denison,  and  was  in  the  year  1850  created 
Baron  Londesborough  of  Londesborough  in  the 
county  of  York,  with  remainder  to  the  heirs 
male  of  his  body. 

The  first  Lord  Londesborough  died  on  the  15th 
Jan.  1860,  leaving  William  Henry  Forester 
Gonyngham  (then  William  Henry  Forester 
Denison)  his  eldest  son,  who  thereupon  suooeeded 
to  tbe  title  of  Baron  Londesborough,  and  also  as 
tenant  for  life  to  the  estates  devised  by  and 
subject  to  the  uses  and  trusts  declared  by  tbe 
testator's  will,  including  the  estates  purchased 
with  the  residuary  personalty  of  the  testator. 

By  indentures  dated  the  9th  Sept.  1863,  the 
26th  Nov.  1883,  and  the  17  th  June  1884,  the 
second  Lord  Londesborough  charged  tbe  settled 
estates,  by  virtue  of  powers  contained  in  the 
testator's  will,  with  joincares  of  25002.  and  5002., 
and  a  sum  of  30,000i.  for  children's  portions. 

On  the  18th  May  1886  a  disentailing  deed  and 
a  deed  of  resettlement,  to  both  of  which  tbe 
defendant  and  bis  father  were  parties,  were 
executed,  by  which  certain  real  estate,  including 
the  estates  purchased  with  the  residuary  personalty 
of  the  testator,  were  resettled  in  trust  for  tbe  use 
of  the  defendant's  father  (the  second  Lord 
Londesborongb)  for  life  in  restoration  and  by 
way  of  continuation  and  confirmation  of  tbe 
former  life  estate  limibed  to  him  by  the  will  of 
the  testator,  and  after  his  death,  as  to  one  part 
(therein  referred  to  as  tbe  settled  estates)  to  the 
defendant  for  life,  and  then  to  his  first  and  other 
sons  in  tail  male;  and  as  to  the  other  part 
(referred  to  as  the  unsettled  estates)  to  the  defen- 
dant in  fee  simple. 

The  first,  second,  and  third  schedules  to  tbe 
lastly  stated  indenture  of  the  18th  May  1886 
contained  descriptions  of  the  properties  making 
np  the  Londesborough  estate,  the  Seamer  estate, 
and  the  Selby  estate.  £ach  of  these  schedules 
included  property  purchased  out  of  the  residuaiy 
personal  estate  of  tbe  testator  William  Joseph 
Denison. 

William  Henry  Forester,  second  Lord  Londes- 
borough (who  in  1887  was  created  Earl  of 
Londesborough),  died  on  the  19th  April  1900, 
when  tbe  defendant  succeeded  in  possesaion  to 
tbe  estates  and  title.  Upon  such  death  the 
Grown  claimed  that  estate  duty  under  the  pro- 
visions of  the  Finance  Act  1894  became  payable 
by  the  defendant  in  respect  of  the  whole  of  tbe 
property  included  in  the  deeA  of  resettlement  of 
the  18th  May  1886,  except  certain  sums,  tbe 
proceeds  of  part  of  the  Selby  estate,  which  bad 
been  distributed  between  the  late  and  present 
earls  more  than  twelve  months  before  the  death 
of  the  late  earl. 

The  Commisaioners  of  Inland  Revenue  applied 
to  the  defendant  for  an  account  and  payment  of 
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Bach  dntjr  aa  aforesaid,  bat  the  defendant  refused 
to  pay  the  same,  oontendiuf^  that  he  was  entitled 
to  exemption,  ander  sect.  21,  sab-sect.  1,  of  the 
Finance  Act  1894,  from  estate  duty  in  respect  of 
that  portion  of  the  real  estate  which  was  deriyed 
from  the  investment  in  land  of  personal  estate 
upon  which  probate  duty  had  been  paid  nnder 
the  will  of  the  testator  William  Joseph  Denison. 

By  arraneement  an  assessment  of  daty  had 
been  made  oy  the  commissioners  on  an  account 
signed  by  the  defendant,  including  the  real  estate 
purchased  with  the  residuary  personal  estate  of 
the  testator  William  Joseph  Denison,  as  well  as 
the  real  estate  devised  by  his  will.  The  total 
property  brought  into  this  account  amounted  to 
926,5072. 9«.  Id.  The  estate  duty  assessed  thereon 
was  as  follows :  Duty  on  real  property  .  .  . 
65,4112.  7s.  Id.  ;  duty  on  heirlooms  .  .  . 
1982. 12«.  7d. ;  total  65,6092.  19«.  8d. 

On  the  16th  June  1903  the  sum  of  10,0002.  was 
paid  on  account  of  the  uncontested  portion  of 
these  duties.  According  to  a  calculation  made 
on  behalf  of  the  commissioners,  the  amount  on 
which  estate  duty  was  claimed  as  fepresenting 
the  value  of  the  real  estate  which  had  arisen 
from  the  investment  in  land  of  personalty  in 
respect  of  which  probate  duty  had  been  paid 
under  the  will  of  William  Joseph  Denison  was 
457,7182.  Duty  at  the  rate  of  7i  per  cent,  on  that 
sum  of  457,7182.,  amoonting  to  34,3282. 17s.,  was 
accordingly  the  amount  in  dispute  in  the  present 
case. 

The  informant  prayed  that  it  might  be  declared 
that  upon  the  death  of  William  Henry  Forester, 
Earl  of  Londesborough,  estate  duty  nnder  the 
provisions  of  the  Finance  Act  1894  became 
payable  on  the  principal  value  of  the  whole  of 
the  property  pastiing  under  the  indenture  of 
resettlement  of  the  18th  May  1886,  including 
property  which  had  arisen  from  the  investment 
in  land  of  personal  estate  of  William  Joseph 
Denison,  in  respect  of  which  probate  duty  had 
been  paid  as  part  of  the  estate  and  effects  of 
William  Joseph  Denison,  and  that  an  account 
might  be  directed  and  interest  paid  at  the  rate 
of  3  per  cent,  per  annum. 

The  defendant  in  his  answer  (inter  olid)  sub- 
mitted to  the  consideration  of  the  court  whether 
or  not  upon  the  death  of  the  late  Earl  of 
Londesborough  estate  duty  nnder  the  provisions 
of  the  Finance  Act  1894  became  payable  by  the 
defendant  in  respect  of  the  whole  of  the  property 
included  in  the  indenture  of  resettlement  of  the 
18th  May  1886,  except  certain  sums,  the  proceeds 
of  part  of  the  Selby  estate,  which  had  been  dis- 
tributed between  the  late  earl  and  the  defendant 
more  than  twelve  months  before  the  death  of  the 
late  earl. 

The  defendant  contended  that  it  did  not 
become  payable  in  respect  of  the  whole  of  such 
property,  but  only  in  respect  of  such  part  thereof 
as  did  not  represent  personal  estate  of  the  testator 
William  Joseph  Denison  upon  which  probate  duty 
was  paid  on  his  death  as  aforesaid. 

The  claim  for  estate  duty  in  respect  of  the 
property  comprised  in  the  indenture  of  resettle- 
ment of  the  18th  May  1886,  aa  first  formulated 
on  behalf  of  the  Commissioners  of  Inland 
Bevenue,  was  to  estate  duty  in  respect  of  so 
much  only  of  the  property  comprised  therein  as 
was  either  then  brought  into  settlement  by  the 
late  earl  or  was  derived  from  the  roal  estate  and 


foreign  assets  originally  given  by  the  will  of  the 
testator  William  iToseph  Denison,  and  an  account 
was  accordingly  brought  in  on  behalf  of  the 
defendant  on  that  basis. 

In  Nov.  1902  a  claim  was  further  made  by  the 
commissioners  for  eiitato  duty  in  respect  of  the 
whole  of  the  property  included  in  the  indenture  of 
resettlement,  the  reason  assig^ned  for  the  new 
claim  being  that  the  disposition  under  which  the 
property  passed  on  the  death  of  the  late  earl  was 
the  resettlement,  and  the  disponer  of  the  estates 
was  the  defendant,  so  that  sect.  21  (I)  of  the 
Finance  Act  1894  had  no  application. 

The  defendant  had  always  been  and  was  now 
ready  and  willing  to  pay  estate  daty  computed  on 
the  basis  of  the  original  claim,  but  he  refused  to 
pay  estate  duty  computed  on  ibe  basis  of  the  new 
claim,  and  he  contended  that  he  was  entitled  to 
exemption  under  sect.  21  (1)  of  the  Finance  Act 
1894  from  estete  duty  in  respect  of  that  portion 
of  the  property  comprised  m  the  indenture  of 
resettlement  which  represented  the  investment  in 
land  or  otherwise  of  personal  estete  settled  by  the 
will  of  the  testator  upon  which  probate  duty  was 
paid  on  his  death. 

The  totel  property  comprised  in  the  indenture 
of  resettlement  of  the  18th  May  1886  con- 
sisted of  the  following  particulars  :  (a)  Property 
originally  belonging  to  the  late  earl,  and  then  for 
the  first  time  brought  into  settlement  by  him  ; 

(b)  property  representing  either  (1)  real  estate 
devised  in  strict  settlement  by  the  will  of 
William  Joseph  Denison,  (2)  investmente  of  the 
proceeds  of  sale  of  real  estate  so  devised, 
(3)  investmente  of  net  foreign  assete  included  in 
the   residuary   bequest  oonteined   in  the   will; 

(c)  property  representing  investmente  of  net 
personal  estete  in  the  United  Kingdom  included 
m  the  readuary  bequest  upon  which  probate  duty 
had  been  paid  as  aforesaid. 

The  Finance  Act  1894  (57  &  58  Vict,  c  30) 
provides : 

Seat.  21  (1).  Estate  daty  shall  not  be  payable  on  the 
death  of  a  deoeaaed  parson  in  respeot  of  personal  pro- 
perty settled  by  a  will  or  disposition  made  by  a  person 
dying  before  the  oommenoement  of  this  part  of  this  Aot, 
in  respeot  of  which  property  any  dnty  mentioned  in 
paragraphs  one  and  two  of  the  first  schedule  to  this  Act, 
or  the  dnty  payable  on  any  representation  or  inventory 
nnder  any  Aot  in  foroe  before  the  Coitoms  and  Inland 
Bevenne  Aot  1881,  has  been  paid  or  is  payable,  unless 
in  either  case  the  deceased  was  at  the  time  of  his  death, 
or  at  any  time  since  the  will  or  disposition  took  effect 
had  been,  competent  to  dispose  of  the  property. 

The  duties  referred  to  in  the  1st  schedule 
included  probate  duty. 

Sir  Robert  B.  Firday  (A.-G.)  and  Sir  Edward 
Carson  (S.-O.)  {Vaughan  Hawldns  with  them)  for 
the  Crown. — The  only  qnestlon  to  be  argued  now 
is  whether  the  defendant  is  entitled  to  exemption 
from  estete  duty  under  sect.  21,  sub-sect.  1,  of  the 
Finance  Aot  1894,  in  respect  of  that  portion  of 
the  property  comprised  in  the  indenture  of  re- 
settlement which  represented  the  real  estete  pur- 
chased out  of  personalty  settled  by  the  will  of  the 
testetor,  upon  which  probate  duty  had  been  paid 
on  the  death  of  the  testetor  before  the  Aot  of 
1894.  No  point  is  now  raised  as  to  the  effect  of 
the  resettlement  of  the  18th  May  1886.  For  the 
purpose  of  estete  duty  and  of  determining  the 
amount  of  the  same  payable  in  this  case,  the 
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mttlement  in  force  at  the  death  of  the  defendant's 
father  may  be  considered  as  a  kind  of  compound 
settlement,  consisting  of  the  testator's  will  and 
the  resettlement  made  in  1886.  The  question  here 
depends  entirely  on  the  language  of  sab-sect  1  of 
sect  21.  The  exemption  in  that  sub-seotion  does 
not  apply  to  this  case  at  all;  the  sab-section 
applies  only  to  the  case  where  the  property  is 
personal  property  at  tbe  time  of  its  transmisson 
on  the  death  on  which  the  estate  duty  is  claimed. 
Applying  that  to  this  case,  the  property  in  respect 
of  which  the  estate  daty  is  claimed  was  on  the 
death  in  respect  of  which  it  is  claimed,  real  estate 
and  not  personality.  It  was  personalty  at  the 
death  of  the  testator  in  1849;  bat  by  his  will 
that  which  was  then  personalty,  was  to  be  invested 
in  realty,  and  it  was  so  invested  in  realty,  and  it 
thereupon  ceased  to  be  personalty,  and  being 
realty  at  the  time  of  the  death  of  the  second  Lord 
Londesborongh  in  1890,  it  did  not  come  within 
the  section  at  all,  and  the  section  has  no  appli- 
cation to  this  case.  It  is  said  that  the  property 
is  the  proceeds  of  personal  property  and  that  as 
probate  duty  has  been  paid  upon  it,  it  comes  within 
the  exemption ;  but  however  reasonable  that 
might  otherwise  be,  the  court  can  only  deal  with 
the  language  of  the  section,  and  the  section  plainly 
says  that  e»tate  duty  shall  not  be  payable  on  the 
d«ith  of  a  deceased  person  in  respect  of  "  personal 
property"  settled  by  a  will  or  disposition,  in 
respect  of  which  property  —  that  is,  of  which 
persimal  property — probate  duty  has  been  paid. 
There  is  no  authority  on  the  point,  but  it  is  sub- 
mitted that  to  come  within  the  exemption  the 
property  must  be  personalty  both  at  the  time 
when  the  probate  duty  was  paid,  and  also  at  the 
time  of  the  death  on  which  the  estate  duty  is 
claimed.  Although  this  property  was  personalty 
at  the  time  the  probate  duty  was  paid,  it  was 
realty  at  the  time  of  the  death  of  the  deceased, 
and  therefore  does  not  come  within  the  exemp- 
tion. 

Danektoeris,  K.G.  and  C.  O.  Bridgeman  for  the 
defendant — It  is  argned  that  this  property  was 
land  at  the  time  of  the  death  of  the  defendant's 
father,  and  that  therefore  the  section  does  not 
apply.  The  Crown's  whole  argument  is  based 
upon  that.  This  property  was  personalty  at  the 
time  when  the  probate  duty  was  paid  upon  it,  and 
it  is  admitted  that  if  it  had  been  personalty 
at  the  time  of  the  death  of  the  deceased  then 
sect  21  would  apply  to  the  case.  The  argument 
for  the  Crown  would  apply  equally  in  the  case 
where  money  was  left  upon  trust  with  power  to 
invest  it  in  land,  and  in  such  case  the  liability  to 
duty  would  depend  upon  the  accident  of  whether 
or  not  the  money  happened  to  be  invested  in  land 
at  the  time  of  the  death  of  the  tenant  for  life. 
Before  the  Act  of  1894  there  was  an  inequality  in 
the  matter  of  duties  payable  on  death  between 
realty  and  personalty.  The  object  of  the  Finance 
Act  of  1894  was  to  do  away  with  that  inequality, 
and  that  was  effected  by  imposing  the  same  estate 
dnty  upon  both  classes  of  property.  Before 
t^e  Act  the  only  duties  at  all  analogous  to 
the  present  estate  duty  were  the  probate  duty 
and  the  account  duty,  and  these  were  payable  on 
personal  property  only.  By  sect.  5,  sub-sect.  2, 
of  the  Act,  where  estate  duty  has  already  been 
paid  in  respect  of  any  settied  property,  real  or 
personal,  since  the  date  of  the  setUement  then 
estate  duty  is  not  to  be  payable  again,  no  matter 


how  many  deaths  there  may  be,  until  the  death 
of  some  i>erBon  who  is  competent  to  dispose  of 
such  property.  Then  came  sect.  21,  sub-sect  1, 
the  object  of  which  was  to  place  property  which 
had  been  settied  before  the  Act  and  wmch  had 
borne  the  only  duty — probate  duty — analogous  to 
the  estate  duty  in  the  same  position  as  if  the 
death  had  occurred  after  the  Act  In  Attorney - 
General  v.  Dodington  (77  L.  T.  Bep.  299,  at 
p.  302 ;  (1897)  2  Q.  B.  373,  at  p.  383)  Ri^by,  L.J., 
speaking  of  sect.  21,  sub-sect  1,  and  the  intention 
of  the  Legislature  in  framing  it,  says :  "  I  think 
that  their  intention,  looked  at  broadly,  was  that 
in  the  case  of  settled  property,  where  probate 
duty  has  once  been  paid  or  become  payable  in 
respect  of  the  interest  of  the  settlor  in  it,  that 
shoald  be  as  effectual  for  the  purpose  of  exempt- 
ing the  property  from  payment  of  the  estate 
duty,  as  under  sect.  5,  sub-sect  2,  the  fact  that 
estate  duty  has  once  been  paid  on  settied  pro- 
perty is  for  the  purpose  of  preventing  a  second 
duty  from  being  payable."  The  judgment  of 
Bigby,  LJ.  in  that  case  was  approved  of  by  the 
House  of  Lords  in  Inland  Bevenue  Commiisionera 
V.  Priestley  (84  L.  T.  Rep.  700 ;  (1901)  A.  C.  208, 
as  well  as  those  of  Falliss,  C.B.  in  the  Queen's 
Bench  Division  and  of  Holmes,  L.J.  in  the  Coui-t 
of  Appeal  in  Ireland  in  Be  Studdert  (1900) 
2  I.  R.  281,  400).  The  section  was  dealing 
only  with  personial  property  which  had  been 
settled  bsfore*the  Act  and  on  which  the  pro- 
bate duty  had  been  paid.  If  the  property  was 
personalty  at  the  date  of  the  will  then  it 
makes  no  difference  whatever  that  it  afterwards 
became  realty.  The  date  of  the  settlement  by 
the  will  is  the  material  and  important  date  in 
view  of  this  section ;  and  if  it  were  not  so  the 
object  of  the  section  would  be  defeated  in  every 
case  where  there  was  a  power  or  trust  to  invest 
personalty  in  real  estate,  and  it  bappened  to  be  so 
invested  at  the  date  of  the  death.  The  section 
refers  to  "  personal  property  settied  by  a  will," 
but  the  Crown  wish  to  read  it  as  though  the 
words  were  "  settied  under  a  will."  This  was 
"  personal  property  settied  by  a  will "  within  the 
the  meaning  of  the  section,  and  that  construction 
of  the  section  is  more  natural  than  the  one 
sought  to  be  placed  upon  the  section  by  the 
Crown ;  and,  moreover,  if  two  constructions  are 
open,  it  is  a  general  rule  that  the  construction 
should  be  teken  which  imposes  the  lighter 
bnrden  :  (per  Cleasby,  B.  in  aolicitor-Oeneral  v. 
Law  Beversitmary  Interest  Society,  28  L.  T.  Bep. 
769,  at  p.  774, ;  L.  Bep.  8  Ex.  233,  at  p.  240). 

Sir  Bobert  Mnlay  (A.-G,)  in  reply. — The  autho- 
rities have  no  bearing  on  the  case.  Sect  21  deals 
with  personal  property  and  personal  property 
alone,  and  does  not  deal  with  such  a  case  as  the 
present.  "  Settied  "  in  the  section  means  property 
which  is  under  a  settlement.  The  Legislature 
intended  the  exemption  to  apply  only  in  cases 
where  personal  property  passed  on  the  death; 
here  it  was  not  so,  as  the  property  which  passed 
was  then  realty,  whateverit  may  have  been  before. 
On  these  grounds  it  is  submitted  that  the  exemp- 
tion does  not  apply. 

Channbll,  J. — I  think  in  this  case  my  judg- 
ment must  be  for  the  Grown.    I  quite  appreciate 
the  argument  of  counsel  for  the  defendant  and 
the  proposition  of  Bigby,L.J.in.^(fomey-&en«ra 
V.  Dodington  (ubi  <wp.),  and  I  personally  think 
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that  the  objeot  of  the  Legislatnra  in  sect.  21  was 
to  give  to  settled  property  the  benefit  of  haying 
paid,  before  the  Act  came  into  operation,  the 
duties  mentioned  in  that  section  which  wonld 
free  it  from  farther  daty  of  a  similar  kind  daring 
the  continaance  of  the  settlement.  That  that 
was  the  object  of  this  partionlar  section  I  have  no 
donbt.  Bat  one  has  to  consider  whether  that 
object  has  been  carried  out  in  all  cases,  and  in 
order  to  do  so  it  is  necessary  to  go  by  the  lan- 
guage of  the  Act  of  Parliament.  It  is  possible 
that  if  the  case  of  property  which  was  personalty 
at  the  time  of  the  settlement,  and  had  become 
converted  into  realty  at  the  time  of  the 
death  in  question,  had  been  contemplated  by 
the  Legislature,  they  would  have  used  other 
words,  and  have  given  that  property  the  l>enefit 
which  they  were  giving  to  property  which  was 
personalty  at  the  time  of  the  settlement  and 
remained  personalty  all  through  the  settlement. 
It  is  possible  that  they  wonld;  but,  on  the  other 
hand,  it  is  possible  that  they  would  not,  because  I 
think,  as  a  matter  of  history,  this  Act  was  some- 
what directed  against  landed  property  and  owners 
of  landed  property,  and  it  was  the  intention  i-ather 
to  bring  land  into  taxation  in  a  way  in  which  it 
had  not  been  before.  Therefore  it  does  not  follow 
that  the  Legislature  would,  if  they  had  the  case 
in  their  direct  contemplation,  have  provided  in 
the  way  in  which  counsel  for  the  defendant 
BOggests  they  have,  in  fact  provided  for  the  case 
of  property  which  was  personalty  at  the  time  of 
the  settlement  and  had  become  converted  into 
realty  at  the  time  when  the  question  arose  as  to 
whether  it  should  pay  duty  on  a  particular  death. 
But  it  is  jibcessary  really  to  decide  all  such 
questions  mv  the  langua.ge  used  in  the  Act. 
Again,  in  Aterence  to  the  principle  that  one  is  to 
lean  to  ttif  lighter  burden.  I  myself  seldom  find 
those  principles  of  much  assiatanco  to  me.  In 
this  particular  case  the  duty  is  undoubtedly 
imposed  by  the  operative  words  of  the  Act  of 
Parliament,  and  the  question  is  whether  the  case 
comes  within  the  exception,  and  in  reference  to 
that  I  think  different  considerations  might  apply. 
As  an  ordinary  rule  it  is  for  the  person  who  says 
a  case  comes  within  an  exception  to  show  that  it 
does  so.  Possibly  that  may  be  a  sufficient  answer 
to  that  argument,  which,  however,  is  one  that 
seldom  appeals  to  me  very  much.  We  have  to  go 
to  the  words  of  this  clause,  "  Estate  duty  shall 
not  be  payable  on  the  death  of  a  deceased  person 
in  respect  of  personal  property  settled  by  a  will." 
I  have  daring  the  argument  dealt  with  the  differ- 
ence between  the  words  "by"  and  "under,"  and 
I  have  said  that  I  did  not  think  that  an  argument 
could  be  founded  on  a  distinction  between  the 
words  "  by  "  and  "  under  "  in  this  connection,  but 
I  think  that  that  clearly  means  in  respect  of 
personal  property  which  is  at  the  time  of  the 
death  governed  by  a  settlement  and  which  passes 
on  that  death  by  virtue  of  the  operation  of  the 
settlement.  It  must  mean  property — at  present 
I  leave  out  the  word  "  personal  " — which  is  under 
the  operation  of  the  settlement,  and  not  property 
which  has  at  some  time  past  been  in  fact  settled  by 
an  instrament.  It  cannot  mean  the  latter,  because 
otherwise  it  would  give  property  in  respect  of 
which  these  kinds  of  duties — probate  duty  and  so 
on — had  been  paid,  immunity  for  all  time  in 
respect  of  all  fnture  deaths  whether  during  the 
time  of  tho  continaance  of  the  settlement  or  not. 


which  is  impossible.  It  is  tme  that  the  majority 
of  cases  of  that  kind  which  would  arise  are  pro- 
vided for  by  the  last  clause  which  begins  with  the 
word  "  unless  " ;  but  that  would  not  provide  for 
every  possible  case.  I  think,  therefore,  the  clause 
means  personal  property  which  is  at  the  time  of 
the  death  under  the  operation  of  the  settlement. 
Then,  if  so,  that  is  the  time  when  we  have  to  look 
to  see  whether  the  property  is  personal  or  not. 
The  exemption  is  not  given,  according  to  that 
reading  of  it,  in  respect  of  real  property.  Again, 
if  the  other  construction  is  correct— namely,  that 
the  word  "  personal "  is  introduced  only  because 
the  only  property  in  respect  of  which  the  duties 
afterwards  mentioned — namely,  the  probate  duty 
and  account  duty — were  payable,  was  personal 
property,  it  was  unnecessary  to  introduce  it  at  all. 
I  quite  agree  that  is  not  a  very  strong  argument, 
because  it  does  happen  sometimes  that  words  are 
introduced  as  was  said  by  Rigby,  L.J.,  in  reference 
to  something  in  the  other  sections  of  this  Act, 
for  the  sake  of  clearness.  Bat  unfortunately  the 
introduction  of  this  word,  if  put  in  for  the  sake 
of  clearness,  has  had  a  very  different  operation. 
In  my  opinion  these  words  are  too  strong  to 
enable  me  to  accept  the  argument  of  the  defen- 
dant's counsel,  although  I  quite  accept  it  in 
principle  as  indicating  what  was  probably  tho 
intention  of  the  Legislature  in  passing  this  clause. 
They  have,  however,  used  words  which  go  beyond 
that  intention,  if  that  wew  their  intention,  and  I 
consequently  give  judgment  for  the  Crown. 

Judgment  for  the  Crown. 

In  the  drawing  up  of  the  decree  some  difficulty 
arose  with  regard  to  property  which,  though  in 
equity  real  estate,  was  actually  personalty  at  the 
death  of  the  deceased  in  1900,  representing 
proceeds  of  sale  of  part  of  "  settled  estate  "  and  of 
part  of  "  unsettled  estate."  There  was  in  the  will 
of  the  testator  a  power  given  to  the  trnstees  to 
sell  parts  of  the  real  estate  purchased  out  of  the 
testator's  personalty  and  to  reinvest  the  same  in 
other  estates  to  be  purchased.  At  the  time  of  the 
death  of  the  second  Earl  of  Londeaborongh  in 
1900,  part  of  the  real  estate  so  purchased  bad 
been  sold  and  was  at  the  time  of  such  death 
personalty,  but  was  at  that  time  awaiting  reinvest- 
ment and  was  subject  to  a  trust  for  reinvestment  in 
land. 

The  question  was  further  argued  as  to  whether 
this  property,  though  physically  personalty,  was 
not  to  be  considered  for  the  purposes  of  the  duty 
as  real  estate,  by  reason  of  its  being  at  the  time  in 
question  subject  to  a  trust  for  reinvestment  in 
land. 

AprU  29.-^ir  Robert  Finiay,  K.O.  (A.-G.).— A 
question  has  arisen  as  to  the  form  of  the  decree 
in  this  case.  In  order  to  avoid  any  possibility  of 
its  being  supposed  that  the  decision  proceeded  on 
the  ground  that  the  settlement  was  to  be  regarded 
as  only  comprised  in  the  indenture  of  resettle- 
ment, the  Grown  are  perfectly  willing,  and,  in 
fact,  have  proposed  that  in  the  prayer  there 
should  be  introduced  these  words :  *'  Passing 
under  the  will  of  William  Joseph  Denison,  as 
modified  by  the  indenture  of  resettlement  dated 
the  18th  day  of  May  1880."  That  wonld  carry 
out  the  view  which  was  presented  on  behalf  of 
the  Crown.  [Ohannbll,  J. — The  only  point  that 
was  atoned  was  in  reference  to  property  which 
had  been  personal  property,  and  had  been  invested 
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in  real  estate  and  had  become  real  estate.  The 
indenture  of  reeettlement,  I  aappose,  only  related 
to  real  estate,  and  it  was  contended  that,  as  the 
irhole  of  the  propertj  was  personal  propertv  at 
the  death  of  the  testator  and  probate  dnty  had  been 
]^d  upon  it,  therefore  that  gaye  an  exemption, 
notwithstanding  that  a  portion  of  that  which  had 
been  real  property  had  been  tamed  into  personal 
property.]  That  was  the  question  argned,  and  the 
qnestion  now  is  that  at  the  time  of  the  death  of 
tbe  second  earl  (the  defendant's  father)  a  part  of 
that  property  whiuh  had  been  personalty  at  the 
time  of  the  death  of  the  original  testator,  upon 
which  probate  dnty  had  bera.  paid,  and  which 
had  been  inTeeted  in  luid,  had  under  a  power  of 
sale  in  the  will  been  sold  and  turned  back  again 
into  personalty,  but  subject  to  a  trust  for  reinvest- 
Bient  in  land.  The  personalty  was  left  by  Mr. 
Denison'a  will  to  be  invested  in  land  on  certain 
trusts.  The  trustees  did  invest  it  in  land,  but 
one  of  the  trusts  was  a  power  of  sale  and  under 
that  power  of  sale  they  could  sell  the  land  and 
reinvest  the  proceeds  in  the  purchase  of  other 
land.  They  had  sold  a  portion  of  this  land  at  the 
time  the  second  earl  died,  he  being  the  person  in 
reference  to  whose  death  the  duty  is  now  being 
claimed.  At  his  death  that  property  happened 
accidentally  to  be  purchase  money  of  land  sold 
(partly  cash  and  partly  consolidated  stock)  await- 
ing  reinvestment  and  subject  to  a  trust  for  rein- 
vestment in  land.  The  contention  for  the  Crown 
is  that  that  personal  property,  which  was  subject 
to  a  trust  to  be  converted  into  real  property,  was 
in  equity  real  property,  and  on  the  autkorities  it 
was  also  real  property  for  the  purposes  of  estate 
dnty,  and  was  not  personal  property  within  the 
meaning  of  the  exemption  in  sect.  21  (1).  The 
Attorney.aeneral  v.  Docid  (70  L.  T.  Bep.  660; 
(1894)  2  Q.  B.  150)  is  exactly  in  point.  That  case 
was  the  converse  of  the  present,  and  the  decision 
was  that  real  property  wnich  under  a  settlement 
was  subject  to  a  trust  for  conversion  into  money 
was  to  be  treated  as  having  bsen  converted  into 
personalty  by  the  settlement,  and  mast  be 
included  in  an  account  and  charged  with  duty  as 
personalty  under  sect.  38  of  the  Customs  and 
Inland  Revenue  Act  1831.  On  exactly  the  same 
principle,  what  happens  to  be'  personalty  at  the 
moment,  but  is  subject  to  a  trust  for  reinvest- 
ment in  land,  is  to  be  regarded  as  real  property 
for  all  purposes  of  this  duty,  as  it  is  in  equity, 
and,  therefore,  that  exemption  in  sect.  21  does 
not  apply  to  it.  It  is  true  that  this  does  not  arise 
tipon  a  section  imposing  a  dutv  on  personal  pro- 
perty, but  on  a  section  which  is  an  exemption 
from  the  duty,  but  the  question  in  each  case  is 
snbstantially  the  same — namely,  whether  at  the 
time  it  is  personal  property  for  the  purposes  of 
dntjr,  if,  though  physically  personalty,  it  is 
subject  to  reinvestment  in  land.  [Cha.nnkll,  J. 
— It  was  personalty  orieinally ;  it  was  subject  at 
that  tame  to  be  put  tack  into  realty,  but,  never- 
thdess,  it  was  considered  personalty  and  paid 
probate  duty.]  Yes,  because  the  trust,  to  put  it 
into  realty  only  operated  after  the  death.  If  it 
had  been  converted  into  realty  by  an  instrument 
before  the  death  of  Mr.  Denison  the  case  would 
have  been  quite  different,  because  then  it  would 
have  been  real  property  and  probate  duty  would 
not  have  been  payable ;  but  it  passed  as  personalty 
under  the  wul,  and  the  trust  took  effect  only 
when  the  will  became  operative  after  Mr. 
VoL  XCL,  2340. 


Danison's  death.  Upon  the  authority  of  Attorney- 
Oeneral  v.  Dodd  (ubi  sup.),  and  other  cases  which 
can  be  cited  if  necessary,  this  property  was  realty 
and  did  not  come  within  the  exception  in  sect.  21. 
[Channkll,  J. — ^This  is  an  exemption  instead  of 
an  imposition  of  duty.] 

Bridgemctn  (fianekwerti,  K.C.  with  him)  for  the 
d^endant. — ^The  defendant  is  clearly  within  the 
principle  laid  down  by  the  House  of  Lords  that 
the  object  of  the  section  was  to  prevent  double 
duty,  and  the  words  in  the  most  literal  sense 
apply  to  the  present  case.  The  judgment  here 
was  that  "  settled  "  meant "  governed  oy  a  settle- 
ment," and  that  the  material  date  was  the  date  of 
the  decease.  Why  is  not  this  personal  property, 
governed  by  a  settlement  consisting  of  the  wUl 
and  the  resettlement,  which  is  in  fact  personal 

Sroperty  at  the  death  of  the  deceased,  althoogh 
able  to  be  reinvested  in  land  ?  It  comes  within 
the  most  literal  meaning  of  those  words  and 
within  the  object  of  the  section,  as  explained  in 
the  House  of  Lords.  The  defendant  ou^ht  to 
have  the  benefit  of  that  exemption.  The  £stinc- 
tion  between  realty  and  personalty  is  itself  an 
arbitrary  one,  and  if  the  defendant  is  within  the 
principle  and  within  the  literal  words,  as  he  is, 
then  he  ought  not  to  be  excluded  from  the  benefit 
of  that  exemption.  That  is  t%e  only  point  on  the 
question  of  the  personalty  which  is  liable  to  a 
trust  for  investment  in  land. 

Ohannkll,  J.— I  do  not  think  that  I  had  this 
particular  point  in  my  mind  when  I  gave  my 
judgment  in  this  case.  I  had  not  in  my  mind 
the  possibility  of  the  property  being  changed 
about  frequently — being  sometimes  in  land  and 
sometimes  in  consols,  and  being  accidentally  in 
consols  at  the  particular  time.  I  am  quite  clear 
that  I  did  not  intend  to  give  any  judgment  upon 
this  point,  because  I  had  not  any  idea  that  it 
arose.  As  to  this  point  I  confess  I  have  some 
doubt  about  the  matter.  It  seems  to  me  to  be  a 
more  difficult  point  than  the  one  I  originally 
decided ;  but  upon  the  whole  I  think  that  I  must 
say  that  the  Crown,  if  they  were  right  on  the 
main  point,  as  I  held  they  were,  must  be  right 
upon  this  point  also,  because  my  judgment  was 
that  the  time  when  you  are  to  see  whether  the 
particular  property  in  respect  of  which  duty  was 
claimed  was  personal  property  or  was  real  pro- 
perty was  at  the  time  of  the  death  of  the 
deceased  person  who  is  first  referred  to  in  the 
section.  The  person  whose  death  is  to  be  con- 
sidered is  the  person  who  dies  secondly,  although 
he  comes  first  in  the  section — "  on  the  death  of 
a  deceased  person  " — and  it  is  on  that  death  that 
we  are  to  consider  the  matter.  On  that  death  in 
this  case  there  77aa  property  in  fact  in  some  sort 
of  investment  that  was  personal  but  was  subject 
to  a  trust  to  reinvest  it  in  land,  it  being  the  pro- 
ceeds of  land.  I  think  I  must  say  that  it  is 
governed  by  the  principle  laid  down  in  Attorney- 
Oeneral  v.  Dodd  {ubi  sup.),  and  that  for  the  pur- 
poses of  dnty  it  is  to  be  taken  as  real  property — 
that  is  to  say,  the  conversion  which  takes  place 
in  equity  is  assumed  to  have  taken  place,  and 
for  the  purposes  of  the  duty  it  is  real  property. 
That  result  seems  to  me  to  follow  from  the 
decision  in  that  case.  I  own  it  throws  a  little 
doubt  upon  the  other  judgment  I  gave,  and  I 
must  abide  by  the  other  judgment  and  eay  that 
this  comes  within  it.    Anything  that  is  necessary 
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to  make  that  dear  will  be  pat  in  this  jadgment. 
The  words  will  be  added  in  the  form  of  the  jadg- 
ment :  "  Inolading  such  part  as  on  the  death  was 
then  perso  nalty  but  aabject  to  a  trast  to  reinvest 

"  Judgment  accordingly. 

Solicitors:  for  the  Grown,  Solicitor  of  Inland 
Revenue ;  for  the  defendant,  Boydi  and  Bawstome. 


Siviftmt  €mxi  o(  |tiWcatttr«. 


COURT   OF   APPEAL. 

March  25.  28,  and  29. 
(Before  YAuaHAir  Williams,    Stiblinq,  and 

GozehB'Habdt,  L.JJ.) 

Be  BuBBOUOBS,  Wbllcoue,  and  Co.'s  Tbade 

Mabk.  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISIOIT. 

Trade  mark — Begieiration— Application  to  remove 
— Fancy  word^^'  Tabloid  " — Long    user — Pre- 
sumption — Patents,  Designs,  and  Trade  Marks 
Act  1883  (46  <6  4,7, Viet.  e.  57),  s.  64. 
In  and  previouily  to  1884  B.  manufactured  and 
sold  compressed  drugs  in  a  solid  form,  and  of  a 
lenticular  or  bi-convex  shape,  and  had  registered 
the  word  "  Tablets  "  as  a  trade  mark  tn  eonneC' 
Hon  with  them. 
In  1884,  B.  invented  the  word  "  Tabloid,"  and 
registered  it  as  a  trade  mark  under  the  Patents, 
Designs,  and  Trade  Marks  Act  1883  in  respect 
of  substances  used  in  medicine  and  pharmacy, 
and  had  since  manufactured  and  sold  compressed 
drugs  of  the  same  shape  and  site  as  before  as 
"  Tabloids." 
Held,  that  at  the  date  of  registration  the  word 
"  Tabloid "    was     not    descriptive,   and  wa^    a 
disUnetive  fancy  word  not  in  common  use. 
Decision  of  Byrne,  J.  afirmed. 
When  a  trade  mark  is  impeached  which  has  been 
on  the  register  for  a  long  period,   and  has  been 
openly  and  largely  made  use  of,  there  is  a  pre- 
sumption that  it  is  properly  on  the  register,  and 
the    oniu   of  proof   that    it    was   improperly 
registered  is  on  the  person  applying  to  have  it 
expunged. 
Be      Ghesebroagh     Mannfaotnring    Gompany'a 
^     Trade  Mark  "  Vaseline  "  (86  L.  T.  Bep.  665  ; 
(1902)2  Ch.l)  followed. 
Action  bronght   bj   the   plaintiffs,   who  were 
wholesale  manufacturing   chemists   of   London, 
against  the  defendants,  who  carried  on  business 
as  retail  chemists  in  the  provinces,  claiming  an 
injunction  to  restrain  them  from  passing  ofC  their 
goods  as  the  plaintiffs'  and    particularly  from 
selling  or  offering  for  sale  any  such  goods  under 
the    name   "  Tabloid  "  or  "  Tabloids  "  and  from 
infringing  the  plaintiffs'  trade  marks. 

The  defendants  moved  to  rectify  the  register 
by  expunging  the  trade  marks  in  question  uiere- 
from.    The  motion  only  calls  for  a  report. 

The  plaintiff  firm  in  187S  had  the  exclusive 
right  to  sell  in  Europe  compressed  drugs  manu- 
factured by  John  Wyeth  and  Brother,  a  firm  of 
chemists  in  Philadelphia,  and  they  sold  them  as 

(•)  Bflported  by  W.  C.  Bus,  Eaq.,  Barriater-»t-Law. 


Wyeth's  Oompressed  Tablets.     The  drags  wer» 
soud  and  of  a  lenticular  or  bi-oonvex  shape. 

In  1883  the  plaintiffs  oommenced  to  manof ac- 
tnre  compressed  drugs  similar  in  shape  and  size, 
bat  they  continued  to  seU  Wyeth's  drugs  until 
1888,  when  the  arrangement  between  the  firms 
came  to  an  end.  In  1883  the  plaintiffs  registered 
the  word  "  Tablets  "  in  a  frame  as  a  trade  mark 
in  class  3,  intending  to  use  it  in  connection  with 
their  oompressed  drugs,  but  there  being  a  doubt 
as  to  the  validity  of  the  word  "Tablet"  or 
"  Tablets  "  as  a  trade  mark,  Mr.  Wellcome  invented 
the  word  "  Tabloid  "  which  was  unknown  befor» 
in  the  English  language,  and  was  osed  by  his 
firm  for  the  first  time. 

On  the  14th  Maroh  1884  they  registered  the 
word  "  Tabloid  "  in  classes  3  and  42  in  respect  of 
chemical  substances  not  inoladed  in  class  I,  used 
in  medicine  and  pharmacy. 

On  the  27th  Jan.  1885  they  registered  "Tab. 
loids  "  in  a  frame  in  respect  of  the  same  articles, 
in  order  to  oomply  with  the  rules  as  to  registra- 
tion in  Germany. 

The  iplMntiff  firm  had,  since  the  word  "  Tab< 
loid"  was  first  registered,  continuously  sold  oom- 
pressed drnes  in  uie  original  shape  and  size,  bub 
they  had  abo  sold  them  in  different  sizes  and 
different  shapes,  the  form,  however,  being  more  or 
less  bi-convex,  and  they  had  continaonsly  sold 
them  in  connection  with  the  word  "  Tabloid  "  or 
"  Tabloids."  They  continued  for  a  time  to  us» 
the  word  "  tablets  "  also,  applying  it  to  a  certain 
class  of  compressed  drugs,  and  for  a  short  time 
used  both  "tablets"  and  "tabloids"  in  their 
advertisements  ;  but  in  1890  thev  ceased  to  use 
"  tablets  "  as  a  trade  mark  altogether. 

In  1899,  in  consequence  of  an  increase  in  busi- 
ness, theyo  registered  the  word  "  Tabloid  "  in 
classes  1,  2,  39,  44,  and  48. 

At  first  the  plaintiffs  used  the  word  "tabloid" 
on  the  bottles,  &c.,  containing  their  goods  in  con> 
nection  with  the  name  of  the  article  and  withoat 
the  words  "  trade  mark,"  as  "  Tabloids  of  com- 
pressed chlorate  of  potash,"  &c. 

In  1889  the  word  appeared  in  inverted  commas, 
and  shortly  afterwards  the  words  "  trade  mark  "' 
were  added ;  and  in  1897  they  began  to  use  the- 
word  in  connection  Trith  "  brand  "  and  "  system," 
as  " '  Tabloid  '  brand,  Phenacetin,"  and  they  had 
since  used  it  in  that  manner. 

After  the  word  "  Tabloid  "  was  registered  it- 
appeared  in  medical  and  other  dictionaries  as 
meaning  a  small  troche  or  lozenge,  and  as 
equivalent  to  *'  tablet "  in  this  sense,  but  in  each 
case  the  plaintiffs  had  obtained  an  undertaking 
from  the  publisher  that  'the  word  should  not 
appear  in  any  subsequent  edition  unless  accom- 
panied by  a  statement  that  it  was  a  proprietary 
word. 

The  case  was  heard  in  Nov.  1903,  and  on 
the  14th  Das.  the  followiog  judgment  was 
delivered : — 

Byrne,  J. — I  have  to  deal  with  an  action  to 
restrain  passing  off  goods  not  of  the  manufac'- 
tnre  of  the  plaintiffs  as  or  for  their  goods,  and 
particularly  from  selling  or  offering  for  sale  any 
such  goods  under  the  name  "  tabloid  "  or  "  tab- 
loids," and  from  infringing  the  registered  trade 
marks ;  and  with  a  motion  on  the  part  of  the 
defendants  to  expunge  the  trade  marks  in  ques- 
tion from  the  register.    It  will  be  convenient  to 
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deal  Brat  with  the  motion.  In  and  prerionsly  to 
the  month  of  March  1884  the  plaintiff  firm  were 
manufactaring  and  selling  compressed  drugs  in 
a  solid  form  and  of  a  lenticular  or  bi-oonvex 
shape.  On  the  14th  March  1884  they  registered 
in  olass  3  in  respect  of  substanoes  not  included  in 
chiBS  1  used  in  medicine  and  pharmacy  the  word 
"tabloid."  The  plaintiffs  have  continuously 
made  and  sold  compressed  drugs  ever  since  the 
date  of  the  original  registration  of  the  word 
"*tabloid."  These  drugs  have  always  been  made 
and  sold  of  the  original  shape  and  size,  but  they 
have  also  been  sold  of  various  and  other  sizes  and 
differing  shapes,  chiefly,  however,  of  a  form  more 
or  less  bi-oonvez.  The  list  of  drugs  and  com- 
pounds of  drugs  so  made  and  sold  has  been 
extended  from  time  to  time,  but  the  plaintiffs 
haye  always  sold  their  solid  compressed  drugs  in 
connection  with  the  word  "  tabloid  "  or  "  tabloids." 
The  registration  was  under  the  Act  of  1883,  and 
having  regard  to  the  terms  of  sect.  64,  sub- 
sect.  1  (c;,  the  question  is  whether  or  not  the  word 
"  tabloid "  was  a  distinctive  fancy  word  not 
in  common  use  at  the  date  of  registration — 
namely,  the  14th  March  1884.  It  is  important  to 
keep  the  d^te  in  mind  in  considering  the  matter, 
and  this  was  forcibly  brought  home  to  me  in  the 
present  case  by  the  fact  that  when  the  word 
"  tabloid  "  was  first  mentioned  I  quite  thought  it 
-was  a  common  dictionary  word  in  the  language 
long  before  1884 ;  but  I  am  satisfied  that  this  was 
really  due  to  my  acquaintance  with  the  word  as 
used  in  connection  with  the  compressed  drugs  of 
the  particular  shape  I  have  described  which  have 
become  so  well  known  a'utie  the  year  1884.  The 
words  "table"  and  "tablet"  were,  of  coui-se, 
well  known,  and  the  latter  in  reference  to  solid 
drugs  at  least  as  early  as  the  time  of  Lord 
Bacon,  as  appears  from  the  quotation  given  in 
Johnson's  Dictionary,  ed.  1848 ;  and  I  find  also 
in  the  Imperial  Dictionary  (1868J :  "  4.  A  medi- 
cine in  a  square  form.  Tablets  of  arsenic  were 
formerly  worn  as  a  preservative  against  the 
plague.  A  solid  kind  of  electuary  or  confection 
made  of  dry  ingredients,  usually  with  sugar,  and 
formed  into  little  flat  squares ;  called  also  lozenge 
and  troche ;  also  applied  to  anything  made  up  in 
a  flat,  square  shape,  as  a  tablet  of  soap."  The 
word  tablet  has  also  been  used  to  denote  com- 
pressed drugs  made  upon  the  bi-convex  shape  in 
question  by  the  plaintiff  firm  in  connection  with 
"Wyeth's  tablets  and  by  some  other  persons.  The 
pituntiff  firm  had  registered  the  word  "  tabloid  " 
for  the  same  class,  intending  to  use  it  for  their 
trade  mark,  but  finding  that  it  could  not  be 
Bostained  Mr.  Wellcome  set  about  finding  a  new 
word  and  invented  the  word  "tabloid."  This 
word  was  certainly  not  in  common  use,  for  it  was 
unknown  before,  and  was  used  by  his  firm  for 
the  first  time.  The  case  of  Re  Trade  Mark 
"Bovril"  before  the  Court  of  Appeal  (74  L.  T. 
Bep.  805) ;  (1896)  2  Gh.  600)  relieves  me  from  a 
close  examination  of  earlier  cases,  and  gives  me  a 
guide  in  endeavouring  to  determine  whether  or 
not  "tabloid"  was  a  fancy  word.  The  earlier 
leading  cases  of  Re  Van  Duzer'e  Trade  Mark 
and  Be  Leaf,  Sons,  and  Co.'e  Trade  Mark 
(56  L.  T.  Bep.  285;  34  Oh.  Div.  623)  were 
cases  in  which,  as  pointed  out  by  Lindley,  L.J. 
in  the  Bovril  case  (74  L.  T.  Bep.  805,  808 ; 
(1896)  2  Oh.  600,  605),  a  coined  word  was  not 
under  consideration  at  all,  but  ordinary  English 


words.  "Where,"  says  Lindley,  L.J.,  "yon 
haT»  got  a  fanciful  use  of  a  known  word, 
yon  must  have  a  word  which  is  obviously  non- 
descriptive."  Then  he  eays :  "  But  I  agree  that 
a  word  which  describes  the  article  to  which  it  is 
applied  will  not  do.  Let  us  therefore  ask  onr- 
selves  whether  '  bovril'  is  a  descriptive  word.  To 
my  mind  it  is  not  descriptive,  notwithstanding 
Mr.  Bower's  very  ingenious  argument.  He  tries 
to  make  it  out  to  be  a  descriptive  word,  not  by 
taking  the  word,  but  by  taking  a  little  bit  of  it, 
and  he  says  that  because  '  bov '  may  have  some 
relation,  and  does  have  some  relation,  to  'oz,' 
therefore  '  bovril '  describes — what  ?  I  do  not  see 
that  it  describes  anything  at  all."  I  think  I  also 
get  this  from  the  BovrU  case,  that  it  is  not  neces- 
sary that  the  word  should  be  absolutely  un- 
suggestive.  The  word  "  bovril "  was  suggestive 
of  "  oz,"  but  as  a  whole  was  held  not  to  be 
descriptive.  The  argument  in  the  present  case 
for  the  applicants  was :  Here  is  a  word  to  be 
dealt  with  compounded  of  "table"  or  "tablet" 
with  a  common  snfiiz  "  oid."  To  the  last  Mr. 
Walter,  with  his  accustomed  skill,  would  not  pin 
himself  to  one  or  the  other.  There  were,  he  said, 
the  words  "  tabella,"  "  table,"  "  tablet "  in  common 
use,  and  tabloid  must  be  taken  from  part  of  one 
or  other  of  them,  and  the  rest  of  the  word  is 
made  up  by  adding  a  common  suffix  "  oid,"  mean- 
ing "  in  the  form  of,"  or  "  like,"  or  "  allied  to," 
used  in  a  great  many  English  words,  and 
especially  in  connection  with  scientific  nomencla- 
ture, and  though  part  of  the  root  or  suggesting 
word  is  left  out,  the  word  "  tabloid  "  means  some- 
thing like  or  allied  to  things  denoted  by  one  or 
other  of  the  old  words.  On  uie  other  hand,  it  was 
forcibly  urged  that  the  only  attribute  common  to 
the  things  denoted  by  the  words  "  table "  and 
''tablet"  is  the  suggestion  of  flatness  on  one 
side  or  other,  or  on  both  sides  of  the  object  with- 
out any  notion  of  convexity.  Suppose  "  tablet " 
be  the  word  supposed  to  have  the  common  suffix 
appended,  it  is  to  be  noticed  that  the  new  word  is 
not  "  tabletoid,"  but  "  tabloid,"  a  possible,  but  not 
the  most  obvious,  formation  ;  while  if  "  table " 
be  the  word,  though  "  tabloid "  would  probably 
be  a  natural  way  of  adding  the  snffiz,  by  analogy 
to  other  words  constructed  in  a  similar  form,  the 
word  so  constructed  would  mean  allied  not  to  a 
"tablet,"  but  to  a  "table";  but  though  solid 
drugs  in  certain  forms  were  known  as  "  tabella«  " 
or  "  tabulae,"  there  is  nothing  that  I  can  find  to 
denote  convexity  or  compression  in  the  word.  I 
think  the  case  is  near  the  line,  but,  treating  it  as 
a  matter  of  fact  in  the  particular  case,  I  come  to 
the  conclusion  that  in  March  1884  the  word  was 
not  "  really  intelligibly  describing  the  thing  sold," 
which  is  the  way  in  which  Lindley,  L.J.  in  the 
Bovril  case  puts  the  form  of  direction  to  the  jury : 
(74  L.  T.  Bep.  808;  (1896)  2  Ch.  607).  I  agree 
that  there  is  a  suggestion  or  atmosphere  of 
description  about  the  word  as  then  used,  but  I  do 
not  think  that  it  can  be  said  to  have  been  other 
than  a  "  fancy  word  "  as  applied  to  goods  in  the 
class  in  which  it  was  registered.  The  motion 
must,  therefore,  be  dismissed.  [His  Lordship 
then  gave  judgment  in  the  action,  and  granted  an 
injunction  against  the  defendants  in  respect  of 
the  claim  for  passing  off.] 

The  defendants  appealed  from  this  decision  so 
far  as  the  motion  to  remove  the  marks  from  the 
register  was  refused. 
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A.  J.  WdUer  and  /.  H.  Gray  for  the  appellants. 
—These  marks  were  registered  in  1884  and  1885 
and  therefore  are  governed  by  the  provisions  of  the 
Patents,  Desinis,  and  Trade  Marks  Act  1883,  and 
the  Act  of  18^  does  not  apply  to  them  as  under 
sect.  27  of  that  Act,  they  are  liable  to  be  removed 
from  the  register  under  sect.  90  of  the  Act  of 
1883.  This  is  a  motion  for  their  remomJ  by  a 
person  aggrieved,  on  the  ground  that  they  oould 
not  be  registered  under  sect.  64  ot  the  Act  of  1883. 
"  Invented  words  "  were  only  introduced  by  the 
Act  of  1888.  The  word  "tabloid"  was  not  a 
distinctive  fancy  word  not  in  common  use.  No 
words  come  within  the  Act  of  1883  which  have 
reference  to  the  quality  or  character  of  the  goods. 
Sub-sects,  (d)  and  (e)  of  sect.  64  of  the  Act  of 
1883  are  independent  of  each  other : 

Sattman  Photographic  Maiirialt  Company  v. 
ComptrolUr-Oeneral,  "  SMo,"  79  L.  T.  Eep.  195  ; 
(1898)  A.  C.  571. 
The  word  "  tablet "  was  first  regintered  as  a  trade 
mark  and  the  compressed  medicines  were  de- 
ecribed  as  tablets ;  then  "  tabloid  "  was  registered, 
and  the  same  goods  are  described  as  tabloids,  and 
for  some  years  they  sell  both  tablets  and  tabloids. 
"  Tabloid  "  was  always  used  descriptively  and  not 
distinctively,  and  to  describe  a  tablet.  The  ter- 
mination "  oid  "  is  a  common  termination,  and  has 
the  meaning  of  "like:" 

Miur*;'s  Oxford  Diotionarjr. 
"Tabloid"  is  derived  from  "table "and  "old," 
and  is  used  as  an  equivalent  to  tablet — that  is, 
"  a  small  troche  or  lozenge  usually  administered 
by  the  month  or  after  solution  hypodermically :" 

Centnty  Diotionary  (1889) ; 

Poster's  EnoyolopiBdio  Medioal  Diotionary  (1892) ; 

Foster's  Beferanoe  Book  of  Fraotiosl  Therapentioi ; 

Cbamben'  Twentieth  Century  Dictionary  (1901)  ; 

Standard  Diotionaty  (1895) : 

Latin  Grammar  of  Fhirmaoy. 
The  fact  that  the  publishers  of  dictionaries  at  the 
request  of  the  plaintiffs  have  added  "  used  as  a 
trade  mark"  makes  no  difference.  This  word 
is  now  used  in  current  literature  in  a  manner 
analogous  to  the  use  to  which  it  was  first  applied 
— namely,  something  compressed  into  a  small 
compass.  In  Punch  appeared  "Carmen  in 
tabloid  " ;  in  the  Tatler  "  Oarmen  in  tabloid" ;  in 
the  Daily  Mirror  "  A  flat  is  but  a  house  in 
tabloid."  A  fancy  word  under  the  Act  of  1883 
must  be  obviously  meaningless  as  applied  to  the 
article  in  question,  and  it  must  ba  nondescriptive : 
.       B»  Van  Duitr's  Trade  Mark  {ubi  sup  )  j 

Be  Trade  Marh  "  Bovril "  {ubi  <u;>.). 
This  is  not  an  invented  word  under  the  Act  of 
1888 ;  it  is  an  ordinary  word  with  a  well-known 
BuflSz : 

Eaitman    Photographic     JUaleriali    Company    v. 
ComptroUer-Oentral,  "  Solio  "  (ubi  «up.) ; 

Be  Bannay'i  Trade  Marh,  7  Bep.  Pat.  Cas.  46. 
In  J.  C.  and  J.  Field  and  Co.  Limited  v.  Wagel 
Syndicate  Limited  (82  L.  T.  Rep.  231)  the  word 
"  Savonol "  was  held  to  be  a  good  invented  word 
because  it  had  no  meaning.  The  word  "  tabloid  " 
has  been  always  used  as  descriptive  of  the  article, 
and  therefore  it  is  not  distinctive : 

Mtaby  and  Co.  Limited  v.  Triticint  Limited,  15 
Bep.  Fat.  Cae.  1, 14 ; 

Re  Oroiimiih's  Trade  Marie,  60  L.  T.  Bep.  612  i 

Linoleum  Manufacturing  Company  v.  Nairn,  38 
L.  T.  Bep.  448  j  7  Ch.  Biv.  834. 


Although  the  last  case  was  not  a  case  of  a 
registered  trade  mark,  the  principle  on  this  point 
is  the  same.  The  word  is  now  used  in  current 
literature.  "  Distinctive "  means  indicating  the 
goods  of  a  particular  person  : 

Perry,  Davie,  and  Son  v.  Harbord,  63  L.  T.  Bep. 
889  ;  15  App.  CiS.  316,  820  ; 

Kerly  on  Trade  Mirki,  2nd  edit,  p.  182. 

This  is  not  a  distinctive  word.  The  test  is 
whether,  knowing  the  article  to  which  the  word  is 
to  be  applied,  has  the  word  a  descriptive  meaning 
or  does  it  suggest  oneP  This  is  therefore  a 
descriptive  word  and  not  a  fancy  word. 

Moulton,  K.O.,  NeviUe.  K.O.,  Levett,  K.O. 
Sehattian,  and  Kerly  for  the  respondents.— It  is 
no  objection  to  a  trade  mark  that  the  owner  has 
not  used  it  on  all  his  goods.  If  the  mark  is  used 
on  some  only  of  his  goods  the  word  may  come  to 
denote  those  particular  g^ds  as  well  as  the 
trader  : 

Kodak  Limited  v.  London  Stereoeeopie  and  Photo- 
graphic Company  Limited,  20  Bep.  Pat.  Cas.  337 ; 

Re  Chetebrough's  Trade  Mark  "  VaeeiUne,"  86  L.  T. 
Bep.  665  ;  (1902)  2  Ch.  1. 

If  it  was  proved  that  the  respondents  had  applied 
this  word  to  goods  which  were  not  theirs  then  the 
appellants  might  succeed,  as  it  would  be  telling  a 
lie  as  to  origin.  The  question  as  to  the  propriety 
of  registration  must  be  considered  as  at  tha  date 
of  registration.  In  1884  "tabloid"  was  a  dis- 
tinctive fancy  word,  and  it  was  not  in  common 
use,  for  it    had  never  been  used    by  anybody. 

SCozEira-HABDT,  L  J.  referred  to  Be  "  Uneeda  " 
'rade  Mark  (84  L.  T.  Eep.  259;  (1901)  1  Ch. 
550)J  That  was  a  mis-spelling  of  known  words. 
Be  Van  Duzer'i  Trade  Mark  {ubi  sup )  does  not 
apply  to  a  new  word.  After  the  decision  of 
the  House  of  Lords  in  Eastman  Photographio 
Materials  Company  v.  ComptroUer-Oeneral  (ubi 
sup.),  holding  that  the  word  "  Solio  "  was  capable 
ot  registration  as  a  trade  mark,  the  words  "  Triti- 
cumina "  (Meaby  and  Co.  Limited  v.  Tritieine 
Idm,ited,  uhi  sup.)  and  "  Emolio  "  {Be  Orossmith's 
Trade  Mark,  ubi  sup.)  would  have  been  supported. 
This  mark  has  been  on  the  register  for  twenty 
years,  and  during  that  time  has  been  openly  used, 
therefoi'e  there  is  a  presumption  that  it  is  oor- 
recUy  on  the  register : 

Be    Chesebrough'e    Trade  Mark  "  Vateline "   (uii 

sup.)  J 
Jte  Bom,  Batcliffe,  and  Qrelton'e  Trade  Marki,  87 
L.  T.  Bep.  408. 

B.  J.  Parker  for  the  Comptroller-General. 

A.  J.  Walter  in  reply. 

Vauohan  Williams,  L.J. — This,  in  a  sense, 
is  rather  a  difficult  case,  not  in  the  sense,  how- 
ever, that  the  law  is  difficult  I  do  not  think 
there  is  much  difficulty  in  point  of  law.  I  think 
one  may  say  generally  that  the  law  is  now  defined 
by  Van  Duzer's  case  {ubi  sup.)  as  modified  by  the 
Bovril  case  {ubi  sup.),  ana  I  do  not  think  that 
the  law  thus  defined  is  very  d  iffioult  to  ascertain. 
But  this  case  is  a  difficult  case,  because  it  is  really 
a  question  of  fact  which  we  have  to  decide  here ; 
and  that  question  of  fact  is — What  did  the  word 
"  tabloid  "  convey  to  those  who  heard  it  at  the 
date  of  the  registration  in  1884  P  The  difficulty 
of  answering  that  question  is  very  considerably 
increased,  of  course,  by  the  lapse  of  time. 
We  have  had  <quoted  to  us  dictionaries  and 
literary  productions  which  have  been  published 
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daring  the  whole  period  between  1884  and  the 
present  time,  and  I  do  not  think  really  that  that 
sort  of  eridenoe  has  assisted  us  much.  In  fact, 
I  go  a  step  farther;  I  think  that  that  sort  of 
eTidenoe  has  had  a  direct  tendency  to  make  oar 
task  more  diffioalt,  becaase  it  is  dimcalt  to  eradi- 
cate altogether  from  one's  mind  the  statements 
which  have  been  made  about  the  user  of  this 
word  "  tabloid,"  and  its  meaning  at  the  material 
date,  which  is  the  date  of  the  registration.  But 
this  case  is  not  the  first  case  in  which  the  Courts 
have  had  to  deal  with  that  sort  of  difficulty.  I 
think,  as  appears  from  the  judgments  of  Stirling 
and  Cozens-Hardy,  L.J J.,  in  Be  Chetelrovgh  i 
Trade  Mark  "  Vaaeline "  (ubt.  gup.),  that  the 
Goart,  when  it  has  had  to  deal  with  a  question  of 
fact  of  this  sort  long  after  the  date  of  the  regis- 
tration, has  laid  down  a  rale  that  in  such  a 
case  the  presumption  ought  to  be  in  favour  of  the 
persons  who  have  had  that  registered  trade  mark 
for  a  length  of  time ;  and  the  onus  of  proof  as 
to  what  was  the  user  of  the  word,  and  what  it 
was  understood  as  conveying  at  the  date  of  regis- 
tration, ought  to  be  thrown  upon  the  persons  who 
seek,  after  such  a  lapse  of  time,  to  say  that  the 
trade  mark  ousht  not  to  have  been  registered. 
But  I  should  be  very  sony  if  it  was  supposed 
from  what  I  am  saying  that  I  in  any  way  meant 
to  suggest  that  this  sort  of  presumption  in  favour 
of  the  trade  mark  which  has  been  registered  for 
each  a  period  oni;ht  to  be  allowed  to  overmaster 
pl^n  evidence  showing  that  the  trade  mark, 
having  regard  to  the  state  of  things  at  the  date 
of  the  r^istration,  ooght  not  to  have  been  regis- 
tered. I  take  it  if  you  had  something  registered 
as  a  trade  mark  which  the  evideace  showed 
clearly  ought  not  to  have  been  registered  at  the 
date  when  it  was,  that  no  presumption  woald 
justify  as  in  keeping  snoh  a  trade  mark  on  the 
T(^(ister.  Now  I  have  to  ask  myself  here — What 
was  the  character  of  this  trade  mark  in  1881 P 
What  did  the  word  "'tabloid"  convey  at  the 
moment  when  it  was  registered?  I  will  say, 
8hortl}[  to  begin  vrith,  that  I  think  this  word 
"tabloid"  was,  at  the  time  of  this  regis- 
tratinn,  a  distinctive  word  suggesting  the  source 
or  origin  of  the  goods  which  were  covered 
or  int^ded  to  be  covered  by  it:  and  I  think, 
farther,  that  at  this  date  the  word  "  tabloid  "  was 
not  a  descriptive  word.  I  think  that  as  the  word 
was  understood  at  that  time  it  really  conveyed 
to  the  hearers  no  peculiar  quality  of  these  goods 
which  were  offered  to  the  public.  I  think  that 
the  word  "  tabloid  "  may  properly  be  described 
at  that  time  as  being  a  fancy  word.  I  do  not 
think  myself  that,  having  regard  to  the  judg- 
ment in  the  Bovril  case  [ubi.  tup.),  it  could  be 
■aid  that  a  word  is  to  be  treated  as  a  descrip- 
tive word  because  it  might  suggest  some  idea  to 
the  hearer.  It  seems  to  me  that  the  trade  mark 
which  was  under  discussion  in  the  Bovril  case 
proves  the  contrary.  It  is  perfect!;^  impossible 
to  say  that  the  word  "  bovril,  used  in  respect  of 
an  ertract  of  meat,  did  not  suggest  btof,  and  an 
ox,  as  the  materials  from  which  the  extract  was 
made.  But  the  mere  fact  that  the  word  "  bovril  " 
did  contain  such  a  suggestion  to  my  mind  is 
inconsistent  with  the  idea  that  the  fancy  word 
must  be  absolutely  unsnggestive.  It  must  not 
be  descriptive,  but  it  need  not  be  absolutely 
ansaggestive.  Speaking;  of  this,  I  should  like  to 
add  that  it  is  not  to  the  interest  of  any  community 


that  you  should  so  deal  with  any  subject-matter 
which  is  regulated  by  statute  law  as  to  mske  the 
rale  of  law  that  you  deduce  from  the  statute 
inconsistent  with  the  practice  of  mankind.    No- 
body supposes  that  when  you  are  going  to  sit 
down  and  choose  a  fancy  name  jou  ask  some  one 
to  make  a  selection  at  haphazard  from  a  diction- 
ary of  a  number  of   wordp,  and  that  you  then 
put  them  into  a  bag  and  dip  your  band  in  and 
leave  it  to  chance  what  word  it  is  that  you  select, 
and  use  that  word,  however  foreign  it  may  be  to 
the  subject-matter  to  which  vou  propose  to  apply 
your  trade  mark.    The  real  fact  of  the  matter  is 
that  when  a  man  sits  down  to  choose  his  trade 
mark  his  mind  will  natarally  run  on  words  that  are 
more  or  less  cognate  to  the  aiticle  with  reference  to 
which  the  trade  mark  is  proposed  to  be  registered. 
His  next  care  is  that  the  cognate  word  that  he  so 
chooses  shall  not  be  such  that  it  really  describes 
the  quality  or  the  form  of  the  article  to  which 
the  trade  mark  is  meant  to  apply.     When  ose  is 
dealing  with  this  question  of  whether  a  word  is 
descriptive,  I  think  one  must  always  bear  in  mind 
that  for  a  word  really  to  be  descriptive  it  must- 
describe    something    which    is  material  to  the- 
composition  of  the  article  to  which  the  trade  markr 
is  intended  to  apply.    If  it  does  not,  I  do  not  think 
that  one  ought  easily  to  arrive  at  the  conclusion 
that  the  word  is  descriptive  becaase  it  in  some- 
way or  other  might  suggest,  or  even  might  more 
or  less  describe,  the  particular  style  in  which  the 
person   registering   has  been   in   the  habit  of 
making  up  his  goods,  although,  of  course,  that  is. 
always  a  courne  which  must  be  adopted  with 
great  care,  because  he  must  be  careful  never  to 
violate  that  rule  which  one  has  to  apply  in  respect 
to  trade  mai-ks — namely,  that  you  must  not  adopt 
as  your  trade  mark  uny  word  whatsoever  which 
would  deprive  the  public  of  the  full  and  free  user 
of    that  word  when  it  is  a  known   word,   and 
especially  when  it  is  a  known  word  in  a  particular 
trade.    But,  subject  to  those  observations,  I  say, 
not  only  is    this  word  distinctive,   but  in  my 
opinion  it  is  net  a  descriptive  word.    Now,  I  am 
not  forgetting  that  which  Mr.  Walter  and  Mr. 
Gray  pressed  on  us  very  much.     They  said  that 
the  present  case  was   distingaiahable  from  the 
Bovril  case  because   "  old "  was  a  well-known 
termination  of  English  words,   and  that  "  ril,"' 
which  was  the  final  syllable  of  "  Bovril,"  was  not ; 
and  they,  as    I   understood,  argued   this,  that 
although  in  "  Bovril "  you  had  got  a  word  whidi 
suggested  it  might  be  "  ox "  or  "  beef  "  as  the 
8ubs<'ance  out  of  which  the  soup  was  made,  that 
did  not  matter,  as  the  word  was,  strictly  speaking, 
a  fancy  word,  not  being  a  word  in  the  English 
language  at  all.    Now,  I  want  to  say,  wiUi  refer- 
ence to  that,  that  according  to  my  view,  this 
word  "  tabloid  "  was,  in  sabstance,  an  unknown 
word  at  the  moment  when  Messrs.   Burroughs 
and  Wellcome  adopted  it.    It  is  quite  true  that 
you  could  find  a  good  many  words  which  were 
properly  terminated  with  the  suffix  "oid,"  and 
which  were  familiarly  used  by  English-speaking 
people;    but  in  the  main  1  think   that   those 
words  will  be  found  not  to  be  words  of  English 
origin.      They    were    words    like    "trapezoid," 
"  aneroid,"  and   other  words  in  which  toe  com- 
mencing  syllables   as   well   as   the  suffix  were 
of    Greek    origin.     But    I   doubt   very   much 
whether  "oid"   had    then    become,    as    it    has 
become  now  a  recognised  termination  of  English 
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words.  Be  that  as  it  may,  I  do  not  think  that 
if  yon  took  the  average  Englishman  in  1834  the 
word  "tabloid"  in  respecE  to  these  medicines 
wonld  have  conveyed  anything  to  his  mind  at  all. 
And  even  at  the  present  moment  there  seems  to 
be  a  great  difficulty  in  saying  what  it  is  which  the 
word  "  tabloid  "  is  supposed  to  convey.  Certainly, 
if  yon  take  the  meaning  of  the  word  "  table,"  or 
"  tablet,"  it  does  not  suggest,  to  my  mind,  any- 
thing of  the  form  of  these  tabloids  which  were 
produced  and  sold  by  Messrs.  Burroughs  and 
Wellcome.  Bat  I  say,  as  a  juryman,  that  this  is 
my  conclusion  in  fact,  and  I  cannot  express  that 
<3onclu8ion  in  better  words  than  it  is  expressed  by 
Byrne,  J.  He  says :  "  I  think  the  case  is  near 
the  line,  but  treating  it  as  a  matter  of  fact  in  the 
partionlar  case,  I  come  to  the  conclusion  that  in 
ICarch  1884  the  word  was  not  '  really  intelligibly 
describing  the  thing  sold,'  which  is  the  way  in 
which  Lindley,  L.J.  in  the  Bovril  case  puts  the 
form  of  direction  to  the  jury."  Really  I  ehoald 
prefer  to  express  my  judgment  in  this  shape — 
that  I  entirely  agree  with  the  judgment  of 
Byrne,  J.  I  think  that  this  word  is  a  fancy 
word  in  that  it  was  a  coined  word :  I  think 
that  it  did  not  describe  anything  intelligibly 
in  1884  to  those  who  heard  it.  I  agree  that 
you  cannot  say  that  the  word  is  absolutely 
imsuggeetiTe;  bnt  any  snggestion  which  you 
derive  from  it  is  a  very  inaccurate  snggestion  as 
to  shape  and  an  inaccurate  suggestion  as 
to  a  matter  which  was  in  no  sense  essential,  or 
of  any  practical  materiality  in  the  articles  to 
which  it  was  applied.  There  is  only  one  other 
matter  npon  which  I  propose  to  make  any  obser- 
vation, and  that  is  on  the  part  of  the  argument 
which  was  based  upon  the  previous  user  of  the 
word  "tablet."  I  think  that  the  word  "tablet," 
although  that,  of  course,  was  an  accepted  English 
word,  did  not  really  convey  anything  material 
about  the  article  to  which  the  trade  mark  was  to 
be  applied.  Then  can  it  be  said  that  because 
Messrs.  Burroughs  and  Wellcome  registered  the 
word  "  tabloid  "  two  years  afterwards  their  pre- 
vious user  of  the  word  "  tablet "  converted  that 
which  bnt  for  that  previous  user  would  have  been 
an  invented  word,  a  coined  fancy  word,  into  a 
word  that  by  that  time  by  their  previous  user  of 
the  word  "toblet"  had  acquired  a  meaning  P  I 
do  not  think  so.  Of  course  this  is  really  only 
part  of  the  matter  that  one  has  to  consider  as  a 
matter  of  fact ;  and  I  am  of  opinion,  notTrithstand- 
ing  that  previous  user  of  the  word  "  tablet,"  that 
"  tabloid,"  when  first  adopted  as  a  trade  mark 
by  Messrs.  Burroughs  and  Wellcome,  did  not 
intelligibly  describe  anything.  Under  these  cir- 
cumstances I  have  only  thought  it  right  to  men- 
tion what  was  said  about  the  word  "  tablet,"  and 
the  user  of  it  as  a  trade  mark,  to  show  that  in 
arriving  at  the  conclusion  of  fact  which  I  have 
arrived  at  I  have  not  left  that  argument  out  of 
consideration.  In  my  opinion,  the  judgment  of 
Byrne,  J.  is  quite  right. 

Stibling,  L.J. — ^In  this  case  the  validity  of  the 
registration  of  the  words  "  tabloid "  and  "  tab- 
loids" under  the  Trade  Marks  Act  of  1883,  as 
applied  to  substances  used  ia  medicine  and  phar- 
macy, is  called  into  question.  The  registration  is 
justified  npon  the  ground  that  at  the  date  at 
which  it  took  place — namely,  1884 — the  word 
"  tabloid "  was  a  distinctive  fancy  word  not  in 
common  nse.    I  think  there  is  no  contest  that  the 


word  was  not  in  common  use  in  the  year  1884.  It 
appears  to  have  been  a  word  coin<!d  at  that  date,  and 
if  it  was  not  in  common  nse  at  that  time  it  might 
fairly  be  taken  to  be  distinctive.  Therefore  I  do 
not  enter  into  ainr  discussion  as  to  those  words 
"distinctive"  and  "not  in  common  nse."  The 
real  contest  in  this  case  is  whether  these  words 
were  in  1884  "  a  fancy  word  or  words,"  or  not. 
Now,  the  meaning  of  those  words,  "  fancy  word 
or  words,"  as  used  in  the  Act  of  1883,  has  been 
considered  by  the  Court  of  Appeal  in  two  cases — 
namely,  in  Van  Ditzer't  case  {ubigup.),  and  in  the 
case  of  the  trade  mark  Bovril  {ubi  sup.),  and,  of 
course,  by  those  decisions  we  are  bound.  The 
first  of  those  cases — namely.  Van  Duaer's  ease, 
with  which  was  heard  another  case  called  Leaft 
case — related  to  the  application,  in  the  way  of 
a  trade  mark,  of  the  word  "  Melrose,"  and  Leaft 
case  related  to  the  word  "  Electric,"  words  which 
were  not  new  at  the  time,  and  sdme  law  was 
laid  down  with  regai-d  to  the  meaning  to  be 
attributed  to  the  words  "  fancy  word  or  words " 
which  were  supposed  to  extend  to  all  cases  ;  bnt 
that  question  was  reconsidered  in  the  Bovril  case, 
which  had  reference  to  a  word  which,  like  the 
word  "  tabloid,"  was  a  new  one  at  the  date  of  its 
registration.  Now  it  appears  to  me,  as  I  think  it 
appeared  also  to  Byrne,  J.,  that  the  proper  course 
is  to  deal  with  the  present  case  relating  to  the  word 
"  tabloid  "  in  the  way  in  which  the  Court  of  Appeal 
dealt  with  the  word  "  Bovril  "  in  that  case.  Now 
what  does  Lindley,  L.  J.,  who  gave  the  leading  j  udg- 
ment  in  that  case,  say  is  the  proper  thing  to  do  ? 
He  says  (74  L.  T.  Rep.  808 ;  (1896)  2  Ch.  606) :  "  It 
would  be  altogether  wrong  for  ns  to  take  the  Act  of 
1883,  and  substitute  for  the  words  '  fancy  word ' 
<a  non-descriptive  word.'  That  is  not  the 
language  of  the  Legislature.  But  I  agree  that 
a  word  which  describes  the  article  to  which  it  is 
applied  will  not  do.  Let  us,  therrfore,  ask  our- 
selves whether  *  bovril '  is  a  descriptive  word.  To 
my  mind,  it  is  not  descriptive,  notwithstanding 
Mr.  Bower's  very  ingenious  argument.  He  tries 
to  make  it  out  to  be  a  descriptive  word,  not  by 
taking  the  word,  but  by  taking  a  little  bit  of  it, 
and  he  says  that  because  '  bov  '  may  have  some 
relation,  and  does  have  some  relation  to  '  ox,' 
therefore  '  bovril '  describes — what  ?  I  do  not  see 
that  it  describes  anything  at  all."  Then  later  he 
says  :  "  I  think  it  is  eminently  and  purely  a  ques- 
tion of  fact.  Now,  1  ask  myself  this  :  Supposing 
that  a  jury  were  asked  to  say  whether,  on  the 
2nd  Nov.  1886, '  Bovril '  was  a  fancy  word  not  in 
common  use,  and  supposing  they  said,  upon  a 
direction  from  the  judge,  which  I  thiak  it  would 
be  the  duty  of  the  judge  to  give,  that  if  they  were 
of  opinion  that  it  really  intelligibly  descritied  the 
thing  sold  it  would  not  do,  could  they,  with  that 
direction,  reasonably  say  it  was  not  a  fancy  word 
not  in  common  use  P  I  do  not  think  they  could." 
Now,  I  think  that  that  is  the  process  which  we 
ought  to  apply  to  this  word  "  tabloid  "  which  we 
have  to  consider  here.  Byrne,  J.  has  taken  that 
course,  and  his  answer  to  the  question  has  been 
already  read,  therefore  I  do  not  repeat  it.  Speak- 
ing for  myself,  1  can  only  say  that  I  entertain 
greater  doubt  than  he  seems  to  have  entertained, 
or  than  is  felt  by  my  brother,  as  to  the  result  of 
the  evidence  in  this  case.  Byrne,  J.  said  that 
there  was  a  suggestion  or  atmosphere  of  descrip- 
tion about  the  word  as  used,  bnt  he  came  to  the 
condnsion  that  it  could  not  be  said  to  have  been 
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other  than  a  fancy  word.  I  should  like  to  state 
the  difficulty  which  occurs  to  me.  The  question 
which  we  have  to  consider  is  whether  it  was  a 
fancy  word  when  it  was  invented  in  the  year 
1884.  Now,  in  dealing  with  that  question  we 
must  not  treat  it  in  an  abstract  manner,  but  see 
what  were  the  circumstances  which  preceded  the 
introdnctioii  of  the  word.  We  start  with  this — 
that  before  1884  the  word  "tablet"  was  well 
known  in  connection  with  medimnes.  I  find  in 
the  Imperial  Dictionary,  published  in  the  year 
1874 — that  is  ten  years  before — this  meaning :  "  A 
medicine  in  a  square  form  :  tablets  of  arsenic 
were  formerly  worn  as  a  preservative  against  the 
pb^ae.  A  solid  kind  of  electuary  or  oonfeution 
made  of  a  dry  ingredient  usually  with  sugar  and 
formed  into  little  flat  squares ;  called  also  lozenge 
and  troche.  Also  applied  to  anything  made  up  in 
A  flat  square  shape,  as  a  tablet  of  soap."  Further, 
we  know  this,  that  for  some  years  previous  to 
1884  this  very  firm  of  Burroughs  and  Wellcome 
liad  found  that  a  convenient  and  useful  mode  of 
making  up  medicines  was  to  make  them  up  in  the 
{orm  of  what  they  called  tablets,  which  were, 
•peaking  broadly,  small  amounts  of  the  medicine 
•of  a  globular  shape ;  and  they  had  sold  medicines 
«o  made  up  under  the  name  of  "  tablets,"  and  in 
fact  they  had  registered  the  word  "  tablet "  as 
their  trMe  mark  in  connection  with  these  pre- 
parations. They  appear  to  have  been  advised 
that  "tablet"  was  a  word  the  registration  of 
which  could  not  be  maintained ;  and  they  applied 
themselves  to  see  whether  they  could  not  find 
Another  word  which  could  be  used  apparently  for 
the  same  purpose  as  the  word  "  tablet "  had  been 
used  before.  They  fizett  on  the  word  "  tabloid." 
What  does  "  tabloid  "  suggest  ?  It  suggests  a 
connection  either  with  "  table  "  or  "  tablet."  It 
is  registered  as  applied  to  preparations  for  use 
in  medicine  and  pharmacy.  We  have  not  heard 
at  all  of  the  use  of  the  word  "  table  "  in  connection 
with  medicine  or  pharmacy,  bat  as  I  have  already 
stated,  we  have  heard  of  the  use  of  ''tablet," 
and  it  seems  to  me  that  it  might  be  inferred 
from  the  evidence  which  we  have  in  this  case  that 
the  word  "tabloid"  bad  a  descriptive  meaning. 
The  termination  "  oid  "  is  one  which  is  not  un- 
common in  words  which  are  used  in  the  English 
language,  and  it  means  of  a  shape  or  kind  similar 
to  that  which  is  denoted  by  the  early  part  of  the 
word  to  which  "  oid  "  is  affixed.  I  confess  I  feel  a 
great  deal  of  hesitation  as  to  whether  the  true  infer- 
ence of  fact  to  be  drawn  in  this  case  is  not  that 
"tabloid"  meant,  as  applied  to  a  medicine,  a 
preparation  made  up  not  precisely  in  the  same 
form  as  that  which  had  hitherto  been  designated 
under  the  name  "tablet,"  but  something  of  the 
same  kind,  and  that  it  is  descriptive  in  tl^t  sense. 
Bat  Byrne,  J.  has  taken  a  different  view,  and  my 
brethren  both  take  the  same  view  as  BTme,  J. ; 
and  I  think  in  deciding  this  question  it  has  to  be 
borne  in  mind  that,  as  laid  down  in  the  Cheae- 
hrougVt  Trade  Mark  "  Vaseline "  (vM  tup.), 
when  a  trade  mark  is  impeached  after  so  long  a 
distance  of  time  as  occurs  in  this  case,  it  is  fair 
that  if  any  doubt  exists  the  person  who  has  had 
his  trade  mark  on  the  register  for  that  long 
period,  and  has  openly  and  largely  made  use  of  it, 
should  have  the  benefit  of  the  dgubt.  For  these 
reasons  I  am  not  prepared  to  differ  from  Byrne,  J. 
or  my  brethren,  and  therefore  think  that  the 
appeal  fails. 


Gozens-Habdt,  L.J. — I  share  to  a  large  extent 
the  difficulties  which  have  pressed  on  Stirling, 
L.J.  If  this  case  had  fallen  to  be  decided  ten 
years  ago  I  cannot  doubt  that  the  mark  would 
have  been  taken  oS  the  register  as  not  being  "  a 
diatinotive  fancy  word  not  in  common  use."  But 
the  swing  of  the  judicial  pendulum  has  been  very 
great,  and  the  extreme  point  of  that  swing  is  to 
be  found,  I  think,  in  the  present  case.  The  real 
difficulty  is,  I  think,  in  patting  a  meaning  on  the 
word  "fancy."  It  certainly  means  something 
more  than  new  or  newly  coined ;  and  certainly 
means  something  more  than  "invented."  The 
real  difficulty  is  to  say  what  more  is  involved  in 
the  use  of  the  word  "  fancy."  The  present  case 
is  extremely  near  the  line ;  bat  reading,  as  I  have 
done  very  carefully,  the  last  decision  of  the  Court 
of  Appeal — namely,  the  Bovril  case  (ubi  sup.),  by 
which,  in  so  far  as  it  may  qualify  earlier  cases,  we 
are  bound — I  am  driven  to  the  conclusion  that, 
although  this  word  is  suggestive  of  description, 
it  is  not  necessary  that  the  word  should  be  abso- 
lutely unsnggestive  of  it ;  and  I  cannot  find  here 
in  the  present  case  anything  sufficiently  near  to 
description  to  enable  me  to  distinguish  it  from 
the  Bovril  case.  As  a  juryman,  I  am  not  able  to 
say  that  "  tabloid  "  really  "  intelligibly  described 
anything,"  to  use  the  words  of  Lindley,  L.J.,  or 
that  it  is  otherwise  than  "  non-descriptive  and 
meaningless  as  applied  to  the  articles  in  question," 
to  use  the  words  of  Lopes,  L.J.  Under  these 
circumstances  I  cannot  say  that  Byrne,  J.  was 
wrong  in  declining  to  remove  from  the  register  a 
mark  which  had  been  on  for  nearly  twenty  years ; 
and  I  agree,  therefore,  that  the  appeal  must  be 
dismissed. 

Solicitors :  Markby,  Stewart,  and  Co. ;  Bharpe, 
Parker,  and  Co.,  agents  for  Alsop,  Stevens,  Harvey, 
and  Crooks,  Liverpool ;  Solieitor  to  the  Treasury. 


HIGH    COURT   OF   JUSTICE. 

OHANOERT  DIVISION. 
June  20  and  27. 
(Before  Kbebwich,  J.) 
Attobnkt  -  Gbnebai.    V,     The     National 
Hospital  fob  the   Fabaltsbd  akd  Epi- 
leptic, (a) 

Land  trarufer — Charity  lands — Scheme  legally 
established — Royal  Charter — Consent  of  Charity 
Commissioners — Entry  on  register  vyith  restric- 
tion— Form  of  entry — Charitable  Trusts  Amend- 
ment Act  1855  (18  &  19  Vict.  e.  124),  ».  29 ; 
Land  Transfer  Rules  1903,  rules  29,  83. 

"  A  scheme  legally  established  "  wader  sect.  29  of 
the  Charitable  Trusts  Amendment  Act  1855  does 
not  in  the  case  of  an  existing  charity  include  a 
Royal  Charter  containing  provisions  for  the 
management  of  the  charity.  Therefore,  under 
the  Land  Transfer  Rules  1903,  the  entry  on  the 
register  of  charity  land  belonging  to  a  pre- 
viously existing  society,  subsequently  incor- 
porated by  Royal  Charter,  must  be  subject  to  a 
restriction  stating  that  no  disposiiion  is  to  be 
registered  uyithout  the  consent  of  the  Charity 
Commissioners  or  an  order  of  the  registrar. 


(a)  Beported  by  W.  P.  Pais,  Esq.,  Barrister-kt-L&w. 
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Ob*«rv(Moni  in  Re  Mason's  Orphanage  and  Lon- 
don and  North-Weetem  Railway  Company  (73 
L.   T.  Bep.  465;  (1896)  1  Ch.  5i;   on  appeal, 
'^       74  L.  T.  B«p.  161;  (1896)  1  Ch.  596)  txptained 
and  the  deeUion  in  that  coie  applied. 

The  question  on  this  anminons  was  whether  the 
fact  that  the  trnstees  of  a  charity  are  incorporated 
by  charter  enables  them  to  apply  for  registration 
nnder  the  Land  Transfer  Aots  and  Boles  withont 
the  sanction  of  the  Charity  Commissioners  ;  also 
as  to  the  proper  form  of  restriction  to  be  entered 
on  the  registrar  under  the  statatory  rales. 

On  the  12th  May  1904  the  defendant  hospital 
applied  to  the  registrar  under  the  Land  Transfer 
Acts  1875  and  1897  for  registration  as  proprietors 
of  hospital  buildings  and  land  withont  any 
restriction  on  their  power  to  dispose,  and  the 
registrar  decided  to  accede  to  the  application. 
Notice  of  this  application  was  given  to  the 
Charity  Commissioners  for  England  and  Wales, 
but  they  did  not  attend  the  hearing  by  the 
registrar. 

By  Royal  Charter  dated  the  29th  July  1903, 
-which  the  registrar  stated  appeared  to  contain  all 
the  usual  features  in  schemes  established  by  the 
oonrt  or  by  the  Charity  Commissioners,  the  respon- 
dent society  were  authorised  to  acquire  lands  then 
held  by  it  or  additional  lands  (not  exceeding  a 
specified  ralue),  and  to  hold  the  same,  "and 
from  time  to  time  to  grant,  demise,  alienate,  or 
otherwise  dispose  of  the  same  or  any  part 
thereof." 

The  snmmons  addressed  to  the  respondent 
society  and  their  solicitors  was  in  the  following 
form: 

la  the  Land  B«gtatrj. — Kr.  Jaitice  Kelcewioh. — Title  i 
84,920-84,921.— Between  Hie  MajeitT '»  Attorney-General 
(applioant)  and  the  National  Hospital  for  the  Belief  and 
Core  of  the  Faralysed  and  EpUeptio  (respondents). — Let 
all  parties  attend  the  judge  in  chambers,  Chaacerj 
CoortNo,  1,  Koyal  Conits  of  Jostise,  Strand,  London, 
on  the  day  named  in  the  margin  of  this  summons ;  on 
the  hearing  of  an  application  on  the  part  of  His 
Majesty's  Attorney- Oenersl  for  the  decision  of  the  oonrt 
upon  the  qaestion  referred  to  in  the  statement,  a  oopy 
of  whioh  is  set  forth  in  the  sohednle  to  this  snmmons, 
and  that,  so  far  as  necessary,  the  register  may  be 
rectified  by  an  entry  that  the  estate  of  the  respondents 
under  the  titles  above  mentioned  is,  or  may  be,  snbject  to 
a  restraint  on  alienation  without  the  consent  of  the 
Chsrity  Commissioners  for  England  and  Wales  nnder 
sect.  29  of  the  Charitable  Trnsts  Act  1855. 

By  the  Charitable  Trosts  Amendment  Act  1855 
(18  &  19  Vict.  0.124): 

Seot.  29.  It  shall  not  be  lawful  for  the  trustees  or 
persons  aoting  in  the  administration  of  any  charity  to 
msks  or  grant,  otherwise  than  with  the  express 
authority  of  Parliament,  nnder  any  Act  already  passed, 
or  whioh  may  hereafter  be  passed,  or  of  a  oonrt  or 
judge  of  competent  jarisdiotion,  or  aooording  to  a  scheme 
legally  established,  or  with  the  approval  of  the  board, 
any  sale,  mortgage,  or  charge  of  the  charity  eatite,  or 
any  lease  thereof  in  reversion  after  more  than  three 
years  of  any  existing  term,  or  for  any  term  of  life,  or  in 
o  msideration  wholly  or  in  part  of  any  fine,  or  for  any 
term  of  years  exceeding  twenty-one  years. 

By  the  Land  Transfer  Rules  1903 : 
Bnle  29.  Where  the  estate  of  the  first  registered 
proprietor  is  or  may  be  snbjeot  to  a  restraint  on  aliena- 
tion, the  registrar  shall  enter  a  restriction  protecting 
any  such  restraint  in  such  manner  and  form  as  he 
sfasl'  think  fit. 


Bnle  83.  The  person  or  persons  in  whom  is  vested 

any  land  for  the  sale  of  which  the  oossent  of  the  Chatitjc 
Commissioners  is  by  statnte  required,  and  (where  any 
land  is  vested  in  the  offioial  trustee  of  ofasritj  lands 
the  administering  trustees  of  the  charity,  shall  for  tb« 
purposes  of  sect.  68  of  the  Aot  of  1875  be  deemed  to  be 
trustees  of  the  land  with  a  power  of  sale,  and  the 
Charity  Commissioners  shall  for  the  purposes  of  that 
section  be  deemed  to  be  persons  whose  oonsent  is 
required  to  the  exercise  of  the  power  of  sale,  and  may 
oonsent  to  an  spplioation  made  under  that  seotion 
aooordingly.  When  the  land  is  vested  in  the  administer- 
iag  trustees  they  shall,  on  an  application  made  with 
snoh  consent,  be  registered  as  the  first  proprietors 
of  it  When  land  is  vested  in  the  ofSoisl  trustee  of 
charity  lands  he  shall  be  registered  as  the  first  pro- 
prietor of  it,  (1)  on  the  production  of  a  conveyance  to 
him,  or  (2)  on  the  production  of  an  ofSoial  oopy  of  th» 
order  of  the  court,  or  an  order  of  the  said  commissioners 
vesting  the  land  in  him,  accompanied  in  either  case  by 
a  oonveyanos  (if  any)  to  the  administering  trustees.  The 
official  trustee  may  also  on  an  application  showing  that 
under  some  statute  the  land  is  vested  in  him,  and  the 
production  of  evidence  that  the  requirements  of  such 
statnte  have  been  complied  with,  be  registered  as  pro- 
prietor. In  either  case  a  restriction  shall  be  entered  in  the 
register  and  in  the  land  certifloate  in  form  13  in  the  first 
schedule  hereto. 

Form  13  in  the  first  schedole  is  as  follows : 

No  disposition  is  to  be  registered  withont  the  oonsent 
of  the  Charity  Commissioners  (the  Board  of  Edaoation> 
or  an  order  of  the  registrar. 

Sir  B.  B.  Finlay,  E.G.  (A-G.)  and  E.  Beau- 
mont— The  registrar  has  held  that  the  charter 
establishing  an  institution  is  a  scheme  legally 
established  within  sect.  29,  that  therefore  the' 
approval  of  the  Charity  Commissioners  to  a 
disposition  of  the  charity  estate  is  not  necessarr, 
and  he  has  therefore  made  an  unqualified  entry  in 
respect  of  these  titles  on  the  register,  nnder  rule  29 
of  the  Land  Transfer  Rules  1903.  This  is  wrong. 
The  entry  onght  to  be  rectified  so  as  to  appear  to 
be  made  subject  co  a  restraint  on  alienation.  The 
sanction  of  the  Charity  Commissioners  should  be 
obtained.  A  scheme  in  connection  with  a  charity 
has  a  well-established  meanine.  It  means  either 
a  scheme  sanctioned  by  the  Chancery  Division  or 
one  prepared  under  statutory  power.  The  learned 
registrar  relies  upon  the  words  as  to  acquisition 
and  disposition  of  lands  in  the  charter.  The  wid» 
view  the  registrar  has  given  to  Kay,  L.J.'s  judg- 
ment in  Be  Mason's  Orphanage  and  London 
and  North-Westem  Bailway  Company  (73  L.  T. 
Rep.  466;  (1896)  1  Ch.  54;  on  appeal,  74  L.  T. 
Rep.  161 ;  (1896)  1  Ch.  596)  is  not  accurate, 
for  Lindley,  L.J.'s  judgment  contains  a  clear 
approval  of  Stirling,  J.'s  judgment  in  that  case,, 
to  the  effect  that  a  deed  of  declaration  of  trusts 
of  a  charity  is  not  a  scheme  legally  established. 
A  scheme  legally  established  dees  not  include  a. 
trust  established  by  Royal  Charter.  The  words 
"  trust  founded  by  the  Crown  "  and  "grant  from 
the  Grown"  (at  pp.  162,  163  of  74  L.  T.  Rep.), 
were  added  by  Kay,  L.J.  per  ineuriam,  and  ara 
inconsistent  with  other  passages  in  his  Lordship'» 
judgment.  Lord  Harkwicke,  L.C.,  in  Attorney- 
General  v.  Smart  (1  Ves.  Sen.  72)  was  dealing  with 
the  regulation  of  a  charity,  and  if  the  Crown  has 
regulated  the  charity  it  is  not  for  the  oonrt  to 
alter  the  scheme.  Although  the  question  before- 
the  court  in  Be  Mason's  Orphanage  did  not  arise 
upon  a  charter,  bat  upon  the  tmsts  of  on  ordi- 
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nary  foundation    deed,   tbe   principle  of    that 
deciBion  is  appliable  to  this  case. 

Harry  Knox  for  the  hospital. — This  charter 
covers  the  g^and  usnally  contained  in  the  forms 
of  schemes  for  administratioa  and  management 
of  charities.  Whatever  went  before  was  done 
away  by  this  charter.  Kay,  L  J.'s  obsenrations 
are  repeated  more  than  once  in  his  judgment.  All 
the  learned  jndi^es  in  Re  Maion's  Orphanage  and 
London  and  Norlh-Wettern  Railway  Company 
{vhi  tup.)  use  general  expressions  pointing  to  some 
duly  constitnted  outside  authority,  although 
they  also  refer  to  schemes  sanctioned  by  the  court. 
Sects.  16  and  27  of  the  Charitable  Trusts  A.mend- 
ment  Act  1855  were  also  referred  to. 

Kbkbwich,  J. — Bat  for  the  fact  that  the 
learned  registrar  has  arrived  at  a  conclusion  dif- 
ferent from  my  own,  I  should  have  thought  that 
the  question  submitted  by  the  s  immous  was  not 
one  of  much  diflScnlty  or  open  to  reasonable  doubt. 
Bat  it  is  only  fair'  to  the  registrar  to  say  that 
he  has  not  had  the  valuable  assistance  of  arga> 
ments  on  behalf  of  the  Charity  Commissioners 
which  I  have  had,  and  I  think  he  was  misled  by 
the  expressions  in  some  of  the  judgments  in  the 
Gonrt  of  Appeal  in  Re  Mason's  Orphanage  and 
Iiondon  and  North- Western  Railioay  Company 
(ubi  sup.),  and  notably  by  that  of  Lord  Justice 
Eay,  whose  adverse  criticism  could  have  been 
easily  shown  to  have  been  inconsistent  with  the 
real  view  of  the  courts  and  with  the  construction 
of  the  Act  of  Parliament  as  adopted  by  them. 
Treating  it  for  a  moment  as  independent  of 
that  decision,  so  far  as  it  is  possible  for  a  judge 
of  first  instance  to  treat  a  case  as  independent  of 
decision  when  tbe  case  really  has  been  the  subject 
of  decision  not  only  in  the  court  of  ordinary 
jurisdiction  but  in  the  Conrt  of  Appeal,  the  Act 
says  that  there  shall  be  no  sale  mad  3  of  land  held 
by  charities  except  with  the  sanction  of  the 
Charity  Commissioners,  unless  it  is  with  "  the 
express  authority  of  Parliament  under  any  Act 
already  passed,  or  which  may  hereafter  be  passed, 
or  of  a  conrt  or  judge  of  compete  it  jurisdiction, 
or  according  to  a  scheme  legally  established."  I 
need  not  go  farther,  bnt  it  is  important  to  go  as 
far  in  or^r  to  compare  the  context  to  show  what 
was  in  the  mind  of  the  Legislature  in  using  the 
words  "  scheme  legally  established."  It  is  put 
there  in  contrast  with  "Act  of  Parliament," 
which,  of  course,  would  override  this  Act  with 
which  we  are  dealing  (the  Act  of  1855),  and  it  is 
also  contiasted  with  the  decision  of  a  conrt  or 
judge  of  competent  jurisdiction.  Where  the 
jurisdiction  of  the  conrt  is  competent  (not  other- 
wise, of  course),  there  is  a  guarantee  that  justice 
was  intended  to  be  preserved,  and,  beyond  that, 
that  it  was  to  be  according  to  a  scheme  "  legally 
established."  What  does  that  mean  .^  It  seems  to  me 
that  it  must  mean  a,  scheme  emanating  from  some 
conrt  or  duly  constituted  judicial  authority  which 
baa  power  to  make  a  scheme  for  the  administra- 
tion  or  management  of  a  charity  not  au  instru- 
ment founding  or  establishing  the  charity.  Is 
this  charter  a  scheme  in  that  sense  ?  It  is  true 
that  the  charter  has  been  carefully  framed  so  as 
to  give  the  charity  the  power  of  ea^e  intended  by 
the  framers  of  it,  and  this  point  may  not  have 
escaped  notice.  There  can  be  no  doubt  that  the 
words  are  expressed,  and  that  the  framers  of  this 
charter  may  be  taken  to  have  contemplated  and 
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intended  that  there  should  be  an  express  power  of 
sale  without  the  consent  of  the  Cbarity  Commis- 
sioners. Bat  that  cannot  override  the  Act  of  1855 
unlesB  the  charter  comes  within  the  words  which  I 
repeat, "  scheme  legally  established."  The  question 
again  is,  I  repeat,  whether  this  is  a  "  scheme  legally 
established.'^  It  is,  of  course,  perfectly  competent 
for  the  Crown  mero  moiu  to  establish  or  found 
any  corporation  without  any  application  to  it,  or 
any  prior  existence  inchoate,  or,  if  I  may  be  allowed 
such  an  expression,  embryonic,  but,  as  a  matter 
of  fact,  history,  and  prastice,  that  never  occurs. 
Whether  it  is  a  charity  or  a  business  corpora- 
tion, there  is  a<ways  a  prior  existence,  there  is 
always  some  body  of  persons  existing  who  can 
petition  for  the  charter  and  submit  the  proposal 
for  the  charter  to  the  pleasure  of  the  Crown.  It 
has  happened  in  the  cour^  of  my  experience 
that  I  have  come  across  several  chartered 
banks,  and  become  acquainted  with  their 
history.  They  are  banks  which  can  be  hardly 
said  to  have  had  existence  until  the  charter 
was  granted,  but  yet  were  formed  in  order 
that  there  might  be  a  body  of  persons  who 
might  present  a  petition  to  the  Crown  and  obtain 
a  charter.  That  is  so  in  the  case  of  chartoi-ed 
banks.  Bnt  here  it  seems  there  was  an  existing 
society  called  by  the  same  name  which  piesented 
a  petition,  and  here  you  have,  as  in  the  case  of 
the  chartered  banks,  a  prior  existence.  But  that 
is  after  all  only  a  matter  of  words.  Tbe  existence 
of  this  body,  and  of  the  chartered  banks,  dates 
from,  originates  in,  and  is  foanded  on  the  charter 
itself.  It  existed  unincorporated  before.  It  now 
exists  in  an  entirely  different  form,  a  separate 
entity,  in  the  shape  of  a  corporate  body  constituted 
by  charter,  and  tnis  is  really  the  foundation  deed, 
or,  if  exception  be  taken  to  the  word  "  deed,"  a 
foundation  instrument ;  and  it  is  not  a  scheme  for 
the  regulation,  or  for  the  administration,  or  for 
the  management  of  the  charity,  but  it  is  an 
instrument  which  founds  the  charity.  It  it  is 
objected  to  this  that  the  charter  does  itself  con- 
tain all  necessary  rules  for  administration  and 
management,  the  answer  is  that  they  are  incident, 
no  doubt,  to  the  foundation,  but  Lot  really  the 
essential  part  of  it.  The  essential  part — the  real 
essence  of  this  charter — is  the  incorporation  of  the 
charity,  the  foundation  of  it  in  ite  corporate 
characbar.  That  seems  to  me  to  show  con- 
clusively that  it  is  not  a  scheme  within  the 
meaning  of  the  Act  of  Parliament.  It  is  not  a 
scheme  legally  established — I  repeat  the  words — 
"  by  duly  constituted  authority."  Bnt  really  I 
am  only  putting  into  my  own  language  what 
seems  to  me  to  have  been  plainly  decided  by  the 
court  in  Re  Mason's  Orphanage  and  London 
and  North-Westem  Railway  Company  {ubi  sup.). 
That  case  came  before  Mr.  Justice  Stirling 
in  the  first  instance.  He  was  a  judge  o(  whom  it 
would  be  impertinent  for  me  to  say  more  than  that 
he  had  an  exceptionally  large  experience  as  an 
adviser  of  the  Crown,  and  that  gives  him  particu- 
larly great  authority  on  such  a  point  as  this.  He 
is  reported  to  have  said :  "  Usually  when  a  scheme 
is  spoken  of  in  connection  with  a  chtuity  what  is 
meant  is,  not  the  instrument  of  foundation,  bnt  a 
document  sanctioned  by  some  properly  con- 
stituted authority  containing  directions  for  the 
administration  of  the  charity  "  :  (73  L.  T.  Bep.,  at 
p.  467).  It  seems  to  me  to  l>e  a  fallacy  to  say 
that  yon   may  have   a  document  "  sanctioned 
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by  some   properly    constituted    authority,"  but 
whioh  is  also  the  instrnment  of  foundation,  and 
that  within    that    decision     Stirling.     L.J.    did 
not  intend  to  contrast  the  instrument  of  founda- 
tion   with   the  document    sanctioned    by    some 
properly  constituted  body.    He  repeats  shortly 
the  same  thing  a  little  further  on,  and  says :  "  As 
a  mere  matter  of  verbal  oonstmotion,  therefore,  I 
should  come    to  the  conclusion  that  the  words 
'  scheme  legally  established  '  did  not  include  the 
instrument  by  which  the  charity  was  founded  " : 
(73  L.  T.  Rep.,  at  p.  467).    I  have  given  in  my 
own   language  my  reasons  for  oonclnding  that 
this  is  really  the  instrument  of  foundation  by 
which  the  charity  is  founded  and  not  a  scheme. 
In  the  Court  of  Appeal  the  present  Lord  Lindley 
says,  speaking  of  a  "  scheme  legally  established  " : 
"  What  is  the  real  meaning  of  those  words  ?    I 
do  not  think  that  any  lawyer  who  knows  anything 
at  all  about  charities,  and  who  has  been  accus- 
tomed   to    the    language    which    is    applied  to 
charities,  would  hesitate  for  a  moment  in  saying 
that  a  '  scheme  legally  established  '  is  a  teohnioal 
expression  and  has  a  definite  meaning  as  applied 
to  charities."    He  adds    a  few  lines  further  on 
explaining  what  he  means:  "I  cannot  read  the 
words  *  according  to  a  scheme  legally  established ' 
as    equivalent    to    "  according   to   trusts    duly 
declared"  (74  L.  T.  Bep.,  at  p.  162).    Here  we 
have  trusts    duly  declared    by  Boyal    Charter, 
which  is   something  different  from  a  "  scheme 
legally  established."     I  do  not  propose  to    go 
through   the   judgments    of    the   other   Lords 
Justices,  but  the  learned  registrar  has  pointed  out 
that  Lord  Justice  Eay's  judgment  supported  his 
view,  and  gave  him  in  one   sentence,  which  he 
tinhappily  dissociated  from  the  rest  of  the  judg- 
ment, good  ground  for  holding  as  he  has  held. 
There  is    a  little  confusion,  if  I    may  ventnre 
to  say  so,  in  the  language  of  the  learned  Lord 
Justice,    and    it    arises  in    the    very   passage 
qnoted   by    the    learned    registrar,    where    ne 
speaks   of    a  scheme.      He   was  considering  a 
scheme,  and  I  am  speaking  of  a   scheme,  of  a 
oharitT  "  legally  established,"  and    he   did  not 
allow  himself  to  lose  sight  of  that,  but  he  unfor- 
tunately speaks  of  "a  charity  established  by  a 
scheme,"  which  was  not  what  he  had  under  con- 
sideration, and  he  uses  words  in  that  connection 
which  might  very  well  support  the  conclusion 
to  which  tiie  learned  registrar  arrived,  and  at  the 
end  of  his  judgment  the  Lord  Justice  puts  in  the 
words  "  by  a  grant  from  the  Crown    (74  L.  T. 
Bep.,  at  p.  163)  into  a  connection  where  they  were 
not  wanted,  and  in  which  they  were,  I  humbly 
think,  out  of  place.    But  he  was  agreeing  with 
Stirling,   J.,   as    he  then  was,  that  "  the  word 
'  scheme '    has    a    meaning    with    reference    to 
charities  .  which    was     completely    settled    and 
thoroughly  well    known  long    before   this    Act 
was   passed ;   and  therefore  where  '  scheme '   is 
nsed    instead  of  'trust,'  or  any  ordinary  word 
which  would  describe  a  trust,  prima  facie '  scheme ' 
must  mean  that  which  the  courts  have  always 
understood  by  that  word  in  relation  to  a  charity, 
unless  yon  find  something  in  the  context  which  con- 
tradicts that  meaning  " :  (74  L.  T.  Bep.,  at  p.  162). 
Taking  that,  and  taking  his  general  approval  of 
Stirling,  J.'s  judgment,  and  the  entire  concur- 
rence of  the  other  members  of  the  court,  I  think 
it  would  be  coming  to  a  wrong  conclusion,  from 
the  mere  use  of  a  pai-ticular  expression,  that  he 


thought  a  grant  by  Royal  Charter  oonld  be  read 
as  a  "scheme  legally  established"  within  the 
meaning  of  the  Act  of  Parliament,  and  I  certainly 
read  the  judgments  of  the  court  below  and  of  the 
Court  of  Appeal  as  conclusively  establishing 
beyond  aU  doubt,  even  if  I  entertained  any,  which 
I  do  not,  that  a  "scheme  legally  established" 
cannot  be  found  in  the  instrument  of  foundation 
of  the  charity,  notwithstanding  that  the  instru- 
ment is  a  R  '>yal  Charter.  I  must  make  the  order 
asked  for,  tnat  the  land  is  subject  to  restriction. 

June  27. — As  to  the  form  of  restriction,  the 
Attorney- General  raised  no  objection  to  the 
words  "  or  an  order  of  the  registrar  "  being  added 
in  accordance  with  form  13  in  the  first  schedule 
to  the  Land  Transfer  Bules  1903. 

Solicitor  for  the  applicant.  Treasury  Solicitor. 

Solicitors  for  the  respondents,  Paines,  Blylh, 
and  Huxlable. 


KING'S  BENCH  DIVISION. 

April  13  and  May  3. 
(Before  Lord  Alterstonk,  G.J.,  Wills    and 

Kbnnedt,  JJ.) 

Be  Allison.  Johnson,  and  Fostbb  Limited  ; 

Ex  parte  Bukkinshaw.  (a) 

Company  —  Windirig-up  —  Liquidator—  Invalid 
resolution  for  voluntary  winding-up — Anpoint- 
ment  of  liquidator  under — Right  of  liquidator  to 
remuneration — Companies  Act  186*2  (25  &  26 
Viet.  e.  89),  «.  67. 
A  liquidator  of  a  company  was  appointed  under  a 
resolution  passed  at  a  meeting  of  the  company 
for  voluntary  winding-up,  and  he  accepted  the 
appointment  and  acted  as  liquidator   in    the 
voluntary  winding-up.    The  resolution  and  pro- 
ceedings were  subsequently  set  aside  by  a  judge 
of  the  High  Court  cu  invalid  ab  initio,  and  an 
ofder  was  made  for  the  compulsory  winding-t^ 
of  the  company  under  the  order  of  the  court. 
The  liquidator  sent  in  a  claim  in  respect  of 
services  performed  by  him  a*  liquidator  before 
his  appointment  was  set  aside.    A  County  Court 
judge  naving  rejected  this  daim  in  toto : 
Held,  that  the  liquidator  could  not,  either  under 
sect.  67  of  the  Companies  Act  1862,  or  at  common 
law  as  upon  a  quantum  meruit,  recover  for  services 
rendered  or  work  dor,e  by  him  as    liquidator 
under  his  invalid  appointment ;  but  that,  in  so 
far  as  the  liquidator's  umrk  and  labour  had  been 
beneficial  to  the  company,  and  had  been  accepted 
by  the  company  for  business  purposes  of  the  com- 
pany unconnected  with  the  liquidation,  or  had 
been  utilised  with  full  knowledge  of  the  facts  by 
the  official  receiver  and  liquidator  in  the  compul- 
sory winding-up,  the  liquidator  was  entitled  to 
claim  remuneration  on  the  basis  of  a  quantnm 
meruit. 
Appeal  from  the  decision  of  the  County  Court 
judge  at  Kingston-upon-Holl,  upon  an  applica- 
tion made  to  him  to  vary  the  order  of  the  official 
receiver  and  liquidator  in  the  winding-up  of  the 
company  called   Allison,  Johnson,    and    Foster 
Limited,  rejecting  the  claim  of  Messrs.  Burkin- 
shaw  and  Young,  trading  as  CarlHl,  Burkinshaw, 
and  Ferguson,    to    prove    as    creditors    in    the 
winding-up  for  the  sum  of  1652.  0«.  3d.,  and  to 
admit  the  claim. 

(a)  B*porM<l  b;  W.  W.  Obb,  Eiq.,  Buriiter-at-Ltw. 
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The  Goimty  Gonrt  judge  upheld  the  rejection  of 
the  claim  by  ihe  official  receiver,  and  the  appel- 
lants, Messrs.  Bnrkinshaw  and  Young,  appealed. 

In  Jan.  1902  the  company  known  as  Allison, 
Johnson,  and  Foster  Limited  were  in  saoh  embar- 
rassed circumstances  that  at  a  meeting  of  direc- 
tors of  the  company,  held  at  the  registered  offices 
of  the  company  in  Hall,  on  the  11th  Jan.  1902 — 
there  being  then  present  llir.  Hasslewood  Irving 
Foster  (the  chairman)  and  Mr.  F.  E.  Johnson 
(director) — the  chairman  having  reported  that  the 
company  had  been  served  with  a  writ  for  40002. 
odd  at  the  suit  of  their  bank,  the  chairman  moved 
and  Mr.  Johnson  seconded  a  resolution  that  it 
bad  been  proved  to  the  satisfaction  of  the  com- 
pany that  the  company  could  not,  by  reason  of  its 
liabilities,  continue  its  business,  and  that  it  was 
advisable  to  wind  up  the  same,  and  that  accord- 
ingly the  company  should  be  wound-up  volun- 
tarily ;  and  Mr,  Johnson  moved  and  the  onairman 
seconded  that  William  Parker  Burkinshaw,  of 
Hull,  chartered  accountant,  be  appointed  liqui- 
dator for  the  purpose  of  winding-up  the  afFairs  of 
the  company. 

These  resolutions  were  declared  to  be  carried, 
there  being  only  the  chairman  and  another 
director  present.  Another  resolution  was  also 
carried  at  the  same  meeting,  that  the  chairman  be 
thereby  directed  to  convene  a  special  general 
meeting  of  the  company  on  the  21at  Jan.,  at  the 
legisteiied  office  of  the  company,  and  to  sig^  the 
necessary  notices. 

On  the  21st  Jan.,  as  the  chairman  alone  was 
present,  and  as  there  was  not  a  sufficient  number 
of  shareholders  present  to  form  a  quorum,  it  was 
resolved  by  the  chairman  that  the  meeting  should 
stand  adjourned  until  the  28th  Jan. 

At  the  extraordinary  genei'al  meeting  of  share- 
holders in  the  company  held  on  the  28th  Jan.  1902 
the  persons  present  were  Mr.  H.  I.  Foster,  the 
chairman,  and  Mr.  Frederick  E.  Johnson,  a 
director,  and  the  chairman  reported  that  their 
bank  had  issued  a  writ  for  their  overdraft  and 
had  signed  judgment  against  the  company,  and, 
after  a  statement  that  "  the  shareholders  present 
being  quite  satisfied  that  the  company  under  the 
above  circumstances  cannot  by  reason  of  its 
liabilities  continue  its  business,  and  in  order  to 
protect  the  assets  of  the  company  for  all  the 
creditors  pari  passu,"  it  was  resolved  : 

That  it  has  been  proved  ti  the  satiafaoUon  of  the 
oompsny  that  the  company  cannot  by  reason  of  ita 
liabilitiea  oontinne  its  basineia,  and  that  it  is  advisable 
to  wind-np  the  same,  and  that  aooordingly  the  oompany 
be  wonnd-np  volnntarily ; 

And  it  was  also  resolved  : 

Ttat  William  P.  Bnrkinshaw  be,  and  he  is  hereby 
appointed,  liquidator  for  the  pnrpoae  of  winding-np  the 
affairs  of  the  oompany. 

The  chairman  declared  these  resolutions  carried. 
Mr.  Johnson  did  not  vote  for  or  against  either 
resolution. 

On  the  same  day — the  28th  Jan. — the  company's 
solicitors,  Messrs.  Shackles  and  Dunkerly,  wrote 
to  Mr.  Burkinshaw  and  informed  him  that  at 
an  extraordinary  general  meeting  of  the  members 
of  the  company  convened  and  held  on  the 
21st  Jan.,  and  then  by  adjournment  on  the 
28tb  Jan.,  the  above  resolutions  were  passed  and 
that  he  had  been  appointed  liquidator,  and  that 
ihey  had  instmcted  Mr.  Johnson  and  Mr.  Foster, 


two  of  the  managing  directors  who  attended  the 
extraordinary  general  meeting,  to  do  nothing 
further  without  Mr.  Burkinshaw's  concent  and 
concurrence.  Mr.  Bnrkinshaw  accepted  the 
appointment  of  liquidator  under  that  resolution, 
ana  he  continued  to  act  as  liquidator  until  the 
25th  July,  when  he  was  served  with  a  writ  and  an 
interim  injunction,  which  was  made  perpetual  in 
the  following  January. 

The  work  in  respect  of  which  the  appellants 
claimed  was  work  done  by  Mr.  Burkinshaw 
as  liquidator  under  the  resolutions  of  the 
28th  Jan.,  and  in  part  of  this  work  he  employed 
his  partner  Mr.  Young  and  the  clerks  in  his 
office  ;  and  particulars  of  the  work  were  given  in 
a  statement  sent  in  by  him  to  the  official  liqui- 
dator; and  he  stated  before  the  County  Court 
judge  that  1652.  was  still  due  to  him  for  account- 
ancy, not  liquidating. 

The  whole  proceedings  at  the  meeting  on  the> 
28th  Jan.  were  set  aside  as  invalid  ah  initio  by 
Farwell,  J.  in  the  following  July,  and  the  reso- 
lutions declared  not  to  be  binding ;  and  on  the- 
15th  Aug.  1902  an  order  was  made  for  the  com- 
pulsory winding-up  of  the  company  under  the 
order  of  the  court. 

The  official  receiver  and  liquidator  rejected  tbe- 
claim  on  the  ground  that  neither  the  appellants* 
firm  nor  they  themselves  were  ever  employed  by 
the  company  to  do  the  alleged  work  or  any  of  it, 
or  to  render  the  alleged  services  or  any  of  them ; 
and  that  the  work  and  services  had  not  been  done 
or  rendered  either  for  the  company's  benefit  or- 
at  all. 

The  appellants  appealed  to  the  County  Court 
judge  to  vary  the  order  of  the  official  leceiver  and- 
liquidator,  and  to  admit  the  claim.  The  learned 
judge  was  of  opinion :  (1)  That  there  was  no- 
implied  or  quasi  contract  proved  between  the 
company  and  the  applicant  creditors;  (2)  that- 
the  appointment  of  the  liquidator  being  invalid 
as  decided  by  the  High  Court,  it  was  invalid  ab- 
initio,  and  the  case  of  Re  Bridport  Old  Brewery 
Company  (15  L.  T.  Rep.  643,  L.  Rep.  2  Ch.  191), 
BO  far  as  it  dealt  with  the  question,  was  an 
authority  against  the  applicants  ;  (3)  that  the 
creditors  were  the  quasi  liquidator's  firm  employed 
by  him,  and  therefore  not  employed  by  the  com- 
pany, and  the  learned  judge  did  not  see  that  the 
work  done  benefited  the  company;  (4)  that  the 
company  never  having  appointed  the  liquidator, 
they  were  not  estopped  from  denying  the  validity 
of  the  resolution  to  wind-up  the  company ;  that 
his  remedy,  if  any,  was  against  the  directors, 
whose  action  in  appointing  him  was  ultra  vires, 
as  held  by  the  High  Court ;  (5)  that  there  was 
no  ratification  by  the  company. 

The  appellants  appealed. 

Sect.  67  of  the  Companies  Act  1862  (25  &  26 
Vict.  c.  89)  provides  : 

Every  company  nnder  this  Act  shall  oanae  minntes  of 
all  tesolntioDS  and  proceedings  of  general  meetings  of 
the  oompany  and  of  the  directors  or  managers  of  the 
company  in  cases  where  there  are  directors  or  mansgera, 
to  be  duly  entered  in  books,  to  be  from  time  to  time 
provided  tor  the  pnrpoae ;  and  any  snch  minute  as 
aforesaid,  if  purporting  to  be  signed  by  the  chairman  of 
the  meeting  at  which  snch  resolutions  were  passed  or 
proceedings  had,  or  by  the  chairman  of  the  next  snc- 
oeeding  meeting,  shall  be  received  as  evidence  in  all 
legil  proceedings ;  and,  until  the  contrary  is  proved, 
every  general  meeting  of  the  company,  or  meeting  of 
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direoton  or  managari  in  iwpeot  of  the  ptooeedingi  of 
vhiah  minntaa  have  been  lo  made  thall  be  deemed  to 
have  been  duly  held  and  oonvened,  and  all  raaolationa 
paaied  thereat  or  prooetdinge  had,  to  have  been  doly 
puied  and  had,  and  all  appointinente  of  diieoton, 
manageri,  or  liquidators  ahall  be  deemed  to  be  valid,  and 
all  aots  done  bj  inoh  directors,  managers,  or  liquidators 
shall  be  valid,  notwithstanding  any  dtfeot  that  may 
afterwards  be  diioovered  in  their  appointments  or  qnali- 
floatioDS. 

Alfred  Adami  for  the  a^pellaat^. — The  Countv 
Court  judge  was  wrong  in  rejecting  the  liqui- 
dator's claim.  Sect.  67  of  the  Companies  Act 
1862  provides  that  the  appointment  of  liquida- 
tors sliall  be  deemed  to  be  valid,  and  all  acts  doEe 
by  liquidators  shall  be  valid,  notwithstanding 
any  defect  that  may  afterwards  be  discovered  in 
their  appointments;  so  that,  although  the 
appointment  of  the  liqaidator  was  afterwards 
«et  aside  as  invalid,  ttie  section  validates  all 
Acts  done  by  him  before  his  appointment  was 
declared  invalid.  Therefore  the  liquidator  was 
entitled  to  claim  for  the  work  which  he  had 
done  for  the  company  in  the  voluntary  winding- 
np,  upon  the  ground  that  sect.  67  made  valid  Ail 
acts  done  by  him  as  such  liquidator : 

Re  Bridport  Old  Brewery  Company,  IS  L.  T.  Bep. 
613;  L.  Bap.  2  Ch.  191  ; 

Dawion  T.  African  Coruolidated  Land  and  Trading 
Company,  77  L  T.  Eep.  392  ;  (1898)  1  Ch.  6 ; 

Britieh  Atbeitos  Company  v.  Boyd,  88  L,  T.  Bep. 
763;  (1903;  2  Ch.  439. 

Secondly,  even  if  he  cannot  recover  under 
sect.  67,  he  has  a  good  claim  at  common  law  on 
the  basis  of  a  quantum  meruit  for  work  done  and 
services  rendered  to  the  company.  The  company 
accepted  the  work  he  did  for  them,  and  they  took 
the  benefit  of  that  work ;  and  in  such  case  there  is 
an  implied  request  to  do  the  work,  and  an  implied 
Tindertaking  to  pay  for  it. 

Tindal  Atkineon,  K.C.  (H.  8.  Cautley  with  him) 
for  the  respondents. — The  judge  was  right  in 
rejecting  the  whole  claim.  Sect.  67  of  the  Com- 
panies Act  1862  does  not  apply  to  a  case  like  the 
present.  It  does  not  apply  to  the  case  of  a  liqui- 
-dator  in  regard  to  his  dealings  with  the  company 
itself.  The  object  of  the  section  was  to  validate 
aots  and  things  done  by  a  person  who  had  the 
apparent  authority  of  the  company  as  reg^ds 
persons  outside  the  company;  and  the  effect  of 
the  Ee3tion  is  to  render  such  acts  valid  as  between 
a  person  who  has  the  apparent  authority  of  the 
oompany  to  do  them,  and  persons  outside  the 
company.  The  general  object  of  such  sections  as 
«eot.  67  is  to  protect  ontside  persons  who  deal 
with  the  corporation :  (per  Chitty,  J.  in  Harben  v. 
Phillips,  48  li.  T.  Bep.  334,  at  p.  333;  23  Ch.Div. 
14,  at  p.  28).  Nor  can  the  liquidator  recover  on 
a  quantum,  meruit.  All  that  he  has  done,  and  all 
he  claims  for,  was  done  by  him  in  his  character  as 
liquidator,  and,  as  his  appointment  has  been 
declared  to  be  invalid,  no  request  to  do  the  work 
as  such  liquidator  can  be  implied. 

^dams  in  reply.  Cur.  adv.  vult. 

May  3. — The  judgment  of  the  court  (Lord 
Alverstone,  G.J.,  WiUs  and  Kennedy,  JJ.)  was 
read  by 

Eennedt,  J. — ^In  this  case  the  judgment  of  the 
learned  County  Court  judge  at  Kingston-upon- 
Hull  has  upheld  the  objection  by  the  official  receiver 
and  liquic^tor  of  the  claim  of  Messrs.  Bnrkin- 


shaw  and  Young,  trading  as  Carlill,  Burkinshaw, 
and   Ferguson,    to  prove    as   creditors    in   the 
winding-up  of  the   above-named    company  for 
1652.  Os.  3d.    The  appellants  ask  us  to  reverse 
that  judgment.    The  material  facts  are  few  and 
simple,  but  they  raise  a  point  of  some  di£Soulty, 
upon  which  there  appears  to  be  no  express  or 
direct  authority  in  tne  reports.    The  company  in 
Jan.    1902  was    embarrassed  by  such    financial 
difficulties  that  at    a  directors'  meeting  on  the 
16th  of  that  month,   which  seems  to  mive  been 
attended  only  by  the  chairman  and  one  other 
director,  it  was  resolved  that  it  was  advisable  to 
wind  up  the  company  voluntarily,  and  that  the 
appellant,  William  Parker  Burkinshaw,  who  is  a 
chartered  accountant,  should  be  appointed  liqni. 
dator.    On  the  following  28th  Jan.  a  meeting, 
which  is  described  in  the  company's  minute-book 
as  an  extraordinary    general    meeting  of  share- 
holders, was  held,  at  wtiich  resolutions  to  the  same 
effect  are  recorded  as  having  been  paessd ;  bat 
only  Mr.  Hasalewood  Irving  Foster  (the  chairman) 
and  a  Mr.  Frederick  £.  Johnson  were  present,  of 
whom  the  last  named  took  no  part  in  the  votine ; 
and  the  proceedings  were  set  aside  as  iavaltd 
ab  initio  by  the  order  of  Farwell,  J.  in  the  follow- 
ing  July.    On  the  same  day — the  28th  Jan. — the 
company's  solicitors,  Messrs.  Shackles  and  Dun- 
kerly,  wrote  to  Mr.  Burkinshaw  and  informed  him 
of  his  appointment,    under  the   resolutions,    as 
liqaidator,  which  he  accepted,  and  he  continoad  to 
act  until  the  25th  July,  when  he  was  served  with 
a  writ  and  notice  of  an  interim  injunction.    The 
company  has  since  been  in  course  of  winding  up 
under  the  order  of  the  court.    The  work  in  respect 
of  which  the  claim  is  made  was  work  done  by 
Burkinshaw,  employing  in  portions  of  it,  as  a 
liquidator  who  is  an  accountant  commonly  does, 
both  his  partner  Young  and  the  clerks  in  the 
firm's  office.    Farticul  trs  of  the  work  appear  in  a 
statement  which  he  sent  in  with  the  claim  to  the 
official  receiver  and  liquidator.    It  appears  to  us 
that  the  judgment  of  the  County  Court  judge  in 
BO  far  as  it  upholds  the  rejection  in  toto  of  the 
appellants'  claim  ought  not  to   be  upheld,  but 
should  be  varied  in  the  way  and  to  the  extent 
which  we  will  mention  later  on.    It  was  sought  by 
the  appellants'  counsel  to  justify  the  claim  on,  sub- 
stantially, two  alternative  grounds :  first,  as  valid 
under  the  67th  section  of  the  Companiee  Act 
1862 ;  secondly,  as  a  good  claim  at  common  law 
for  remuneration  upon  the  basis  of  a  quantum 
meruit  in  respect  of  work  and  labour  done  for  the 
company  at  its  request.    In  regard  to  the  first 
and  main  contention  of  the  appellants,  we  are  of 
opinion  that  the  learned  County  Court  judge  was 
right.    The  67th  section  validates  acts  done  by 
de  faeto  directors,  managers,  and  liquidators,  not- 
withstanding any  defect  that  may  afterwards  be 
discovered  in  their  appointments  or  qualifications. 
It  has  been  held  that  the  provision  covers,  not 
merely  acts  which  affect  the  relations  between  the 
company  and  persons  outside  the  company  who 
have  no  notice  of  the  defect,  but  also  acts  affecting 
members  in  their  relation  to  the  company,  and  the 
relations  of  members  of  the  company  inter  •«  : 
(Davoson    v.   African    Coneolidated    Land    and 
Trading  Company,  ubi  tup. ;  and  'BritOK  A»huito* 
Company  v.  Boyd,  ubi  sup.).    But  we  do  not  see 
on  principle  (and  no  authority  for  the  contention 
was  cited  to  us  on  the  argument)  how  this  provi- 
sion can  be  used  to  justify  the  claim  of  a  person 
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affainet  the  company  for  serrices  aa  liquidator 
■wami  he  never  had  anthority  from  the  company  to 
act  aa  liquidator.  The  remuneration  of  a  liqui- 
dator in  a  volnntaiy  winding-up  may  ba  fixed  by 
a  resolution  of  the  company  (tne  Companies  Act 
1862,  B.  133,  sub-s.  3) ;  if  not  so  fixed,  it  has  to  be 
settled  bv  the  court,  as  the  conrt  thinks  just :  (see 
Be  Amalgamated  Syndieatei  Limited,  84  L.  T. 
Bep.864;  (1901)  2  Oh.  181).  In  this  case  there 
was  no  resolution  of  the  company  at  the  so-called 
neeting  of  the  28th  Jan.,  fixing  Mr.  Burkin- 
ehaw's  remuneration  as  liquidator,  and,  if  there 
had  been,  it  would  hare  been  invalid ;  and  we  are 
at  a  loss  to  see  how  the  court  can  be  asked  to 
award  him  remuneration  oat  of  the  funds  of  the 
company  in  liquidation  for  work  done,  whether 
by  himself  personally  or  nnder  his  direction  by 
his  clerks  or  his  partner,  in  a  capacity  in  which  he 
was  never  validly  authorised  by  the  company  to  act. 
Nor  does  the  appellant  Mr.  Burkinshaw,  in  our 
judgment,  make  out  a  good  Common  Law  claim 
to  reward  for  the  work  he  did,  merely  because  he 
did  it.  There  can  be  no  implied  contract  for  pay- 
ment ariring  oat  of  acceptance  of  the  work  done, 
where  the  work  was  done  upon  an  express  reanest 
wbicH  turns  out  to  be  no  request  at  all,  but  which, 
down  to  the  time  when  the  whole  of  the  work 
had  been  done,  was  supposed  by  both  parties  to 
be  valid  and  operative.  But  we  think  that  if 
and  BO  far  as  the  appellant  Mr.  Burkinshaw 
can  prove  that  his  labours  have  been  beneficial 
to  the  company,  and  have  been  accepted  by 
the  company  for  business  purposes  of  the 
company  unconnected  with  liquidation,  or  have 
been  utilised  with  full  knowledge  of  the  facts  by 
the  official  receiver  or  liquidator  of  the  company 
in  the  winding  up,  which  has  been  carried  on 
nnder  the  court's  order,  it  is  consistent  alike  with 
law  and  equity  for  us  to  hold  that  there  has  been 
Buch  an  acceptance  of  them  upon  an  implied 
promise  of  reward — a  promise  of  reward  to  be 
implied  from  making  use  of  materials  prepared  by 
him  and  for  which  they  must  have  paid  someone 
«lBe  if  they  did  not  use  what  he  had  done — as 
«ntitles  Mr.  Burkinshaw  to  tiiis  extent  to  claim  to 
be  remunerated  on  the  basis  of  a  quantum  meruit. 
So  holding,  we  think  that  the  proper  direction  to 
give  on  the  appellants'  application  would  be  that 
the  items  of  the  appellants'  claim  should  be 
investigated  by  the  registrar  and  that  the  claim 
should  be  admitted  by  the  official  receiver  and 
liquidator  for  such  a  sum,  if  any,  as  should  npon 
snch  investigation  be  found  to  be  just  and  proper 
lemuneration  for  the  work,  if  any,  done  by  Mr. 
Burkinshaw  (whether  personally  or  under  his 
Erection  by  his  partner  or  the  firm's  clerks)  since 
the  28th  Jan.  1902,  of  which  the  company  had  the 
benefit,  or  of  which  for  business  purposes  uncon- 
nected with  liquidation  the  official  receiver  and 
liquidator  has  since  availed  himself  in  the 
winding-up.  Order  varied  accordingly. 

Solicitors  for  the  aopellants,  Woodhotiae  and 
Davidton,  for  J.  T.  TFocdhouae,  Atke  and  Ferent, 
HnlL 

Solicitors  for  the  respondents,  Maplet,  Teesdale 
and  Co.,  for  Davit,  UuU. 


Thursday,  April  14. 

(Before  Lord   Altbbstonk,   O.J.,  Wills   and 
Kenhedt,  JJ.) 

Clafhau  v.  Ives  ;  Holmes,  Claimant,  (a) 

BiU  of  sale — Verbal  agresTnent  for  sale  of  goods- 
Valuation  and  inventory — Lease  of  chattels  in 
schedule. 

I.  being  indebted  to  H..  agreed  to  sell  his  "  valua- 
tion "  at  the  II.  8.  Hotel  to  him,  T.  to  value  for 
both. 

T.  then  prepared  and  signed  an  inventory  and 
valuation  for  9302.  12«.  7d.,  which  was  stamped 
and  dated  the  9th  Aug.  1902. 

Subsequently,  on  the  12th  Sept.  1902,  S.  granted 
L  a  quarterly  lease  of  the  M.  S.  Hotel,  and  also 
let  to  him  the  fixtures  and  effects  set  out  in  the 
schedule,  and  at  the  end  of  the  lease  it  was 
stated,  "  the  whole  of  the  valuation  as  per  in- 
ventory is  the  properly  of  J.  JJ.  Holmes  and 
Sons,  brewers,  Bingley,"  and  this  was  signed 
byL 

Held,  that  neither  the  document  of  the  9th  Aug. 
nor  the  lease  of  the  12th  Sept.  constituted  a  btU 
of  sale,  as  there  was  a  good  sale,  which  passed 
the  property  independently  of  the  documents. 

Appeal   from  the    judgment   of   his   Honour 

Judge   Bjmpas,  sitting   at   the   Otley  County 

Court,  in  an  interpleader  issue. 
In  Sept.  1903  John  Clapham,  having  recovered 

judgment  against  John  Ives,  execution  was  issued 

against  certain  goods  at  the  Malt  Shovel  Hotel, 

Burnley,  which  was  carried  on  by  John  Ives. 
Thereupon   the  goods   were   claimed  by  the 

claimants  on  the  ground  that  the   goods  were 

garchased  by  their  predecessor  in  title,  Frederick 
[olmes,  from  J.  Ives,  in  Aug.  1902. 

In  April  1901  J.  Ives  became  tenant  of  the 
Malt  Sbovel  Hotel,  owned  by  J.  B.  Holmes  and 
Sons,  and  took  over  the  stock  and  effects  at  a 
valuation  from  the  outgoing  tenant  in  the  luaal 
way. 

Fart  of  the  money  so  paid  was  found  by 
F.  Holmes,  and  debited  in  the  books  as  a  loan,  and 
part  of  this  was  repaid  by  J.  Ives  to  F.  Holmes, 
but  in  Aug.  1902,  being  pressed  for  payment 
of  the  balance  and  for  rent  due  and  for  goods 
supplied,  J.  Ives  agreed  to  sell  his  "  valuation  " 
to  J.  B.  Holmes  and  Sans,  J.  Tillotson  to  value 
for  botli. 

On  the  9th  Aug.  1902  a  document  stamped  with 
a  11.  stamp  was  prepared  as  follows : 

Inventorj  and  valnation  of  the  famitare,  trade 
flttioEra,  fixtares,  stook  in  trade,  and  lioenoes  at  the  MUt 
Shovel  Hotel,  aitoate  at  Bnmley  in  Wharfdale,  and 
made  from  Mr.  John  Ivei  to  HeHrs.  J.  B.  Holmes  and 
Sons,  brewers,  Bingley.  Total  valuation,  9301.  12<.  Id. 
Anr.  9th,  1902. — (Signed)  John  Tillotson. 

Then  followed  in  the  origin&l  document  a 
complete  inventory  oE  the  furniture,  trade  utensils, 
stock,  and  outside  effects  in  and  about  the  pre- 
mises. Included  therein  were  the  goods  seized  in 
the  execution. 

Of  this  sum  of  9302.  12«.  7d.,  after  deducting 
the  amount  due  to  Holmes  from  Ives,  189/.  was 
credited  to  J.  Ives,  but  this  balance  between  the 

farties  was  taken  out  by  contra  account  for  beer, 
ves  still  continued  at  the  Malt  Shovel  Hotel. 
On  the  12th  Sept  1902  J.  R.  Holmes,  carrying 
on  business  as  J.  B.  Holmes  and  Sons,  granted  a 
iM)  K^porhxt  by  W.  de  B.  Hebbs&t,  Bk].,  Barrlitar-at-Law. 

Digitized  by' 


Google 


70— Vol.  xci.] 


THE  LAW  TIMES. 


[Sept.  17,  19M. 


K.B.  DiT.] 


Attia  v.  Finch;  Towebb,  Claimant. 


tK.B.  DiT. 


quarterly  lease  of  the  Halt  Shovel  to  John  Ives 
at  a  certain  rent,  and  also  let  him  all  the  fiztares 
and  effects  now  in  or  upon  or  belonging  to  the 
same  which  were  enumerated  in  the  sobediile,  and 
at  the  end  of  that  lease  it  was  stated  :  "  the  whole 
of  the  valuation  as  per  inventory  is  the  property 
of  J.  B.  Holmes  and  Sona,  brewers,  Bingley," 
and  this  was  signed  by  J.  Ives. 

Ifone  of  the  documents  were  registered  as  bills 
of  sale. 

The  learned  County  Court  judge  gave  judgment 
for  the  claimants. 

The  execution  ci editor  appealed. 

Comp»ton  for  the  execution  creditor. 

H,  H.  Gregory  for  the  claimants. 

Lord  AiiVEBSTONE,  C.J. — This  case  is  near  the 
line  and  not  free  from  difiSculties.    In  his  notes 
the  learned  judge  states  that  in  April  1901  Ives 
became  tenant  of  the  inn  and  paid  his  valuation, 
finding  200Z.  ;  Holmes  lent  him  the  balance,  and 
he  repaid  1002.    In  Aug.  1902  Holmes  pressed  for 
payment,  and  Ives  agreed  to  sell  his  valuation  to 
Holmes,  Tillotson  to  value  for  both.    The  balance 
was  left  on  Holmes'  books,   and   Ives    on  the 
12th  Sept.  entered  into  a  new  lease  whereby  he 
became  quarterly  tenant  and  all  the  fixtures  were 
let,    the    balance   being    wiped    out    by    contra 
accounts.  I  think  the  leamed  County  Court  judge 
meant  to  hold  that  there  was  a  bona,  fide  agree- 
ment by  Ives  to  sell  the  valuation  to  Holmes,  that 
the  transaction  was  carried  out,  that  there  was 
then  a  discharge  of  the  debt,  snd  tbat  there  was  a 
subsequent  letting  of  the  effects.    As  to  the  lease, 
I  think  the  point  is  covered  by  Vietorvi  Dairy  v. 
Weit;    MUls  and    another  claimantt  (11  Times 
L.  B«p.  233)  and  the  case  of  Manehetter,  Sheffield, 
and    Lincolnshire    JRailway    Company    v.  North 
Central  Waggon  Company  (59  L.   T.  Rep.   730 ; 
13  Ap.  Cas.  &54)  in  tbe  House  of  L3rda,   which 
show  that  where  there  is  a  real  bond  fide  sale 
'   and  a  subsequent  bond  fide  hiring  transaction  that 
is  not  within  the  Bills  of  Sale  Acts.    Then  the 
question  arises  as  to  the  document  of  the  9th  Aug. 
1902,  and  as  to  whether  that  valuation  document 
ought  to  be  registered  under  sect.  4  of  the  Bills  of 
Sale  Act  1878  as  being  an  assignment  or  a  transfer 
or  an  inventory  of  g^oods  with  the  receipt  attached. 
I  do  not  think  that  it  is  a  bill  of  sale,  and  there- 
fore it  need  not  be  registered.    The  rule  of  law 
applicable  to  such  a  transaction  as  this  is  clearly 
l&id  down  by  Lord  Esher  in  Bamsay  v.  Margrett 
(70  L.  T.  Eep.  788  ;  (1892)  2  Q.  B.  18)  where  he 
says :  "  It  seems  to  me  that  the  rule  as  there  laid 
down  by  Lord  Herschell  " — Charleeworth  v.  MiUn 
(66  L.  T.  Eep.  690;  (1892)  A.  C.  231)— "is  this : 
if  a  document  is  intended  by  the  parties  to  it  to 
be  part  of  the  bargain  to  pass  the  property  in  the 
goods,  then,  whatever  the  form  of  the  document 
may  be,  even  if  it  only  be  a  simple  receipt  for  the 
pniohase  money  it  is  by  sect.  4  to  be  deemed  to  he 
a  bill  of  sale,  although  it  is  not  so  in  fact.    But  if 
the  document  is  not  intended  to  be  part  of  the 
bargain  to  pass  the  property  in  the  goods — if  the 
bargain    is    complete   without    it,    so    that  the 
property  passes  independently  of  it — then  it  is 
not  to  be  deemed  to  be  that  which  it  is  not  in  fact 
—a  bUl  of  sale.    That  is  the  test  to  be  applied." 
Here  there  was  a  bond  fide  parol  agreement  made 
between  Ives  and  Holmes  to  sell  the  valuation, 
and  as  the  documents  had  nothing  to  do  with  the 
passing  of  the  property  they  were  not  bills  of  sale 


within  the  rule    stated  in  Ramsay    v.  Margrett 
(sup.). 

Wills  and  Kennedy,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors :  /.  B.  B.  Conder,  for  J^.  Itudd,  Otley ; 
Bell,  Brodrick,  and  Co.,  for  Weatherhead  and 
Knoioles,  Bingley. 

Tuesday,  April  19. 
(Before  Lord  Alverstone,  O.T.,  Wills   and 
Kennedy,  JJ.) 
Attia  v.  Finch  ;  Towbbs,  Claimant,  (a) 
BUI  of  sale — Statutory  form — Amount  of  interest 
and  period  when  amount  payable  uneeriain— 
Validity— Bills  of  Sale  Act  (1878)  Amendment 
Act  1882  (45  &  46  Viet.  c.  43),  schedule. 
By  a  bill  of  sale,  in  consideration  of  501.  due  and 
outing  from  the  grantor  to  the  grantee,  the  grantor 
assigned  to  the  grantee  certain  chattels  in  the 
schedule  "  by  way  of  security  for  the  payment  of 
the  said  sum  of  bOl."      The  grantor  further 
agreed  that  he  would  pay  the  grantee  "  the  said 
principal  sum  with  interest  thereon  after  the 
rate  of  61.  per  centum  per  annum  by  the  follow- 
ing instalments — namely,  101.  on  the  26th  Dee, 
1903,  and  the  like  sum  of  101.  on    the    2&th 
March,  the  2Uh  Jane,  the  29th  Sept.,  and  tha 
25th  Dec.  in  each  year  suceeedirig,  until    the 
whole  amount  be  duly  paid."  . 
Held,  that  the  bill  of  sale  was  void,  ae  not  being  in 
accordance  with  the  statutory  form  in  the  BiUe  of 
Sale  Act  (1878)  Amendment  Act  1882. 
Appeal  from  the  judgment  of  his  Honour  Judge 
Parry,  sitting  at  the  Manchester  County  Court  on 
the  hearint;  of  an  interpleader  issue,  the  question 
being  whether  a  bill  of  sale  was  in  accordance 
with  the  statutory  form. 

The  bill  of  sale  was  dated  the  22nd  July  1903,  and 
made  between  the  defendant,  called  the  mortgagor, 
of  the  one  part,  and  the  claimant,  called  the  mort- 
gagee, of  the  other  part,  and  was  as  follows : 

Now,  this  indentare  witneaaeth  that  in  oonaideratioD 
of  the  anm  of  501.  noir  due  and  owing  from  the  mort- 
gkgat  to  the  mortgagee,  advanoed  from  time  to  time  bj 
way  of  loans  at  the  request  of  the  mortgagor,  he  the 
mortgagor  doth  hereby  assign  nnto  the  mortgagee,  her 
ezeonton,  adminiatratora,  and  aasigns,  all  and  siDgular, 
the  aeveral  ohattela  and  things  ipeoifioally  deaoribed  in 
the  sobedole  hereto  annexed,  and  now  being  in,  abont, 
and  upon  the  dwelUng-honse  and  premiaes  known  •• 
55,  Fart-street,  Santhport  aforeaaid,  by  way  of  aeoority 
for  the  payment  of  the  aaid  anm  of  501 ,  and  the  mort- 
gagor doth  further  agree  and  declare'  that  he  will  duly 
pay  to  the  mortgagee  the  aaid  principal  anm,  with 
intereat  thereon,  at  the  rate  of  5  per  oentnm  per  annum, 
by  the  following  instalments — namely,  101.  on  the  25th 
Deo.  1903,  and  the  like  anm  of  101.  on  tha  25th  March, 
the  24th  June,  the  29th  Sept.,  and  the  25th  Deo.  in  each 
year  anooeeding,  until  tha  whole  amount  be  duly  paid, 
and  will  pay  all  renta  payable  by  him  in  reapeot  of  the 
pramisea  on  which  the  aaid  ohattela  and  things  are 
placed,  provided  always  that  the  ohattela  hereby  aaaignad 
■hall  not  be  liable  to  aeizore  or  to  be  taken  poaaeaaion  of 
by  the  mortgagee  for  any  oauae  other  than  those  apeoified 
inaeot.  Tot  theBilla  of  Sale  Act  (1878)  Amendment  Act 
1882. 

The  leamed  County  Court  judge  delivered  th» 
following  judgment : 

In  this  case  the  only  queation  is  whether  a  bill  of  sale 
(a)  Beponed  by  W.  us  B.  UauiBBt,  Baq.,  Barrister^t-Lair. 
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is  in  aooordtnoe  with  the  itatntory  form.  The  bill  of  nle 
in  question  omita  the  worda  "  and  intereat  thereon  at  the 
rate  of  per  oent.  per  annnm  "  after  the  words  "  payment 
of  the  said  aom  of  501."  I  agree  with  Mr.  Atkinaon, 
therefore,  that  the  ohattela  in  the  sohedole  never  beoame 
eecority  for  the  payment  of  interest,  and  that  the  claimant 
took  a  leaser  aeonrity  than  she  might  have  done.  The  bill 
of  sale  nndoabtedly  differs  from  the  atatntory  form  inaa- 
mnoh  aa  the  claimant  has  not  made  the  chattels  aaaigned 
ssonrity  for  the  intereat  of  her  loan.  The  question  is, 
Does  that  avoid  the  bill  of  sale  P  Mr.  Atkinson  in  an 
able  and  ingeniona  argument  contends  that  it  doea  so 
beoaose  ;  (1)  The  bill  of  sale  is  not  in  the  form  of  the 
•tatnte.  (2)  It  isambignons  and  nnoertain.  (3)  It  ia 
not  in  aoooidanoe  with  the  real  arrangement.  As  a 
matter  of  fact,  I  think  the  bill  of  sale  ia  in  substantial 
aoootdanoe  wi^  the  arrangement  made.  Making  the 
fomitnra  aeonrity  for  the  interest  waa  of  very  little 
ptaetioal  moment  to  Miss  Towsra,  aa  ahe  probably  knew 
the  vatne  of  the  furniture  to  be  too  amall  to  cover  the 
money  she  had  lent.  It  aeema  more  than  likely,  however, 
bat  on  thia  I  had  no  evidence,  that  the  matter  waa  a  care- 
leea  alip  of  the  draftsman.  Mr.  Atkinson's  main  point, 
however,  was  that  anyone  desiring  to  redeem  could  not  at 
any  particular  moment  easily  calculate  the  amount  still 
■eeorad  by  the  faraitote.  I  do  not  agree  with  this.  The 
oalottlatiwi  would  be  easier  to  make  than  the  ordinary 
aalcnlation ;  all  that  has  to  be  disoovered  is  tiie  amount 
of  principal  paid  off,  and  the  furniture  ia  aeonrity  for 
the  balance.  No  question  of  calculating  intereat  ooonrs. 
The  remarks  in  the  judgments  of  Lindley,  hj,  in 
liin/oot  V.  PoeJutt  (1895)  2  Ch.  835,  at  p.  847),  and  of 
Vanghaa  Williams,  J.  in  its  Barren ;  Ex  parte  Satltiei 
(89  L.  T.  Bep.  763  ;  (1894)  1  Q.  B.  444,  at  pp.  447-8), 
and  of  Lord  Alveratone,  C.J.  in  iloumand  ▼.  Le  Clair, 
Provincial  Union  Bank  Claimants  (88  L.  T.  Bsp.  738  ; 
(1903)  2  K.  B.  216,  at  p.  218),  all  go  to  ahow  that 
one  must  not  take  too  literally  the  obaervations  in 
tfao  earlier  cases,  which  seem  to  demand  the  statutory 
form,  and  nothing  but  "  the  statutory  form."  I  cannot 
■ay  in  the  case  before  me  that  the  statutory  form 
preolndes  a  lender  from  taking  the  milder  form  of 
■eourity  that  Miss  Towers  had  in  fact  taken.  I  there- 
fore give  judgment  for  claimant  with  oocts  and  sheriff's 
ooafa. 

Atlcinton  for  the  execution  creditor. — This  bill 
of  sale  is  bad,  aa  it  is  not  in  accordance  with  the 
form  in  the  aohedale  to  the  Act  of  1882.  The 
legal  effect  of  this  bill  of  sale  ia  different  to  that 
in  the  Act.  The  assignment  part  of  the  bill  dops 
not  contain  the  words,  "  and  interest  thereon  at 
the  rate  of  5Z.  per  oentam  per  annum,"  as 
in  the  statatoiy  form.  The  covenant  here  is  not 
merely  collateral  to  the  secority,  which  it  must 
be  for  the  docnment  to  be  a  valid  bill  of  sale.  In 
Davis  v.  Burton  (11  Q.  B.  Div.  557)  Brett,  M.B. 
says:  "The  real  principle  of  the  form  is  that 
whatever  may  be  the  consideration  for  the  sum  of 
money  secured  by  the  bill  of  sale,  a  fixed  sum 
shall  be  stated  therein  in  figures  and  in  direct 
terms,  and  that  snm,  with  rateable  interest 
thereon,  shall  be  recovered  by  the  holder ;  that 
intereat  ahall  be  calculated  up  to  the  time  when 
the  sum  mentioned  aa  the  principal  amount  shall 
be  called  in."  l^e  interest  here  is  not  secured, 
and  the  biU  is  ambiguous  and  uncertain.  If  it 
were  desired  to  redeem  the  grantor  would  not  be 
in  a  position  to  know  what  there  was  to  pay.  It 
ia  uncertain,  because  part  of  the  instalments 
are  principal  and  part  interest,  and  there  is 
nothing  to  show  how  each  should  be  apportioned. 
He  referred  to 

Ooldstrom  v.  TalUrman,  55  L.  T.  Bep.  866;   18 
Q.  B.  DiT.  1 ; 


Simmoni  v.  Wooduiard,  66  L.  T.  Bep.  534  ;  (1892) 

A.C.  100; 
Re  Bargen ;  Ex  narte  Saslxuik,  69  L.  T.  Bep.  763  ; 

(1894)  1  Q.  B.  444. 

The  bill  of  sale  was  not  in  accordance  with  the 
true  arrangement  between  the  parties,  which  was 
to  pay  5  per  cent. : 

Edwardt  v.  JSareue,  70  L.  T.  Bep.  182 ;    (1894) 
1 Q.  B.  587. 

Bhawerott  for  the  claimant. — The  bill  of  sale  is 
good.  It  is  not  necessary  to  follow  the  form  in 
every  detail  so  long  as  the  bill  is  not  contrary  to 
the  form.    He  referred  to : 

Edwarie  v.  Marston,  64  L.  T.  Bep.   97;    (1891) 
1  Q.  B.  225. 

The  mere  fact  that  the  interest  is  not  secured 
makes  no  difference. 

Lord  Altbsstong,  C.J. — I  have  some  hesita- 
iion  in  reversing  the  decision  of  the  learned 
County  Court  judge,  because  he  seems  to  have 
nearly  applied  the  proper  test,  but  he  has  not 
quite  succeeded.  He  states :  "  Mr.  Atkinson's 
main  point,  however,  was  that  anyone  desiring  to 
redeem  could  not  at  any  particular  moment  easily 
calculate  the  amount  still  secured  by  the  furni- 
ture. I  do  not  agree  with  this.  The  calculation 
would  be  easier  to  make  than  the  ordinary  caU 
eolation.  All  that  has  to  be  discovered  ia  the 
amount  of  principal  paid  off,  and  the  furniture  is 
security  for  the  balance.  No  question  of  calcu- 
lating interest  occurs."  The  learned  judge  was 
probably  right  that  the  calculation  here  was  not 
more  dimcnlt  than  that  involved  in  the  statutory 
form,  but  that  statutory  form  is  given  in  an  Act 
of  Parliament.  If,  however,  you  depart  from  the 
statutory  form,  so  that  the  legal  obligation  is 
different  to  what  that  statutory  form  imposes, 
tiien  the  bill  of  sale  will  be  invalid.  Applying 
that  principle  to  the  present  caae,  the  bill  of  sale 
here  is  invalid.  If  Mr.  Shawcross  could  have 
made  out  that  all  the  102.  instalments  were  to  be 
applied  to  the  principal,  and,  after  they  had  been 
paid,  the  intereat  was  to  be  calculated  and  paid, 
although  that  might  be  complicated,  it  might 
have  brought  this  bill  of  sale  within  some  of  the 
cases,  and  it  might  have  been  good.  But  as  here 
principal  and  interest  are  mixed  up  together  in  the 
various  instalments,  I  think  the  bill  of  sale  aa  it 
stands  is  void  in  accordance  with  the  various  deci- 
sions. The  leg^  effect  of  this  bill  of  sale  does  differ 
from  the  statutory  bill  of  sale  according  to  the 
test  laid  down  by  the  late  Lord  Bowen  in  Be 
Barber;  Ex  parte  Stanford  (54  L.  T.  Bep.  894; 
17  Q.  B.  Div.  259).  The  amount  of  interest 
and  the  period  when  the  interest  is  to  be  paid 
are  both  uncertain  here,  and  the  bill  of  safe  is 
invalid. 

Wills,  J. — I  am  of  the  same  opinion.  I  do  not 
say  that  a  biU  of  sale  securing  principal  without 
securing  interest  would  necessarily  be  bad,  but  I 
think  it  is  necessary  that  the  grantor  of  a  bill 
of  sale  should  know  what  he  has  to  pay  by  way  of 
principal  and  interest  in  each  instedment  in  order 
to  avoid  seizure,  and  so,  what  he  has  to  pay  to 
redeem  the  security. 


Kennedy,  J. — I  agree,  and  have  nothing  to 

Appeal  allowed. 
Solicitors :  W.  L.  Hoekin ;  Stmt  and  Synu. 


add. 
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Tuesday,  April  26. 

(Before  Lord  Alverstone.  G.J.,  Wills  and 

Kennedy,  JJ.) 

BiSBT  AKD  Co.  V.  Cox  (No.  2).  (a) 

Employer  and  toorkman — Injury  by  accident — 
Compeneation — Application  to  review — Taxa- 
tion of  eoits — Review  of  taxation — General  rule 
<u  to  eeale — Discretion — Workmen's  Compensa- 
tion Act  1897  (60  &  61  Vict.  e.  37). 

A  County  Court  iudge  has  no  jurisdiction  to  lay 
down  a  general  rule  of  practice  that  the  costs  of 
an  appliealion  to  vary  an  award  or  registered 
memorandum  of  agreement  under  the  Workmen's 
ComperutUion  Act  1897  should  be  taxed  a»  an 
interlocutory  application.  The  discretion  of  the 
judge  must  be  exercised  in  each  particular  oase. 

Appeal  from  His  Hononr  Jadge  Emden,  aitting 
at  the  Bromley  County  Coarfc. 

A  workman  received  an  injury  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment. 

His  employers  agreed  to  pay  him  a  weekly  snm 
as  compensation. 

A  memorandum  of  the  agreement  was  registered 
in  the  Bromley  County  Court  under  sched.  2, 
par.  8,  of  the  Workmen's  Compensation  Act  1897. 

Afterwards,  under  sched.  1,  par.  12,  the 
employers  applied  to  the  County  Court  judge  for 
a  review  of  the  compensation  on  the  groand  that 
the  workman  was  able  to  resume  work. 

The  County  Conrt  judge  dismissed  the  applica- 
tion with  costs  to  be  taxed  on  scale  B. 

The  registrar  taxed  the  costs  on  scale  B,  bat 
treated  the  matter  as  if  the  application  to  review 
were  an  interlocutory  proceeding,  with  the  result 
that  the  costs  allowed  were  considerably  less  than 
they  would  have  been  if  taxed  as  the  costs  of  an 
arbitration. 

The  workman  applied  to  the  County  Court 
judge  for  an  order  directing  the  registrar  to  review 
his  taxation. 

The  County  Court  judge  dismissed  the  applica- 
tion, saying  that  he  had  made  it  a  general  rule  of 
his  couit  that  the  costs  of  an  application  to  vary 
an  award  or  a  registered  memorandum  of  agree- 
ment shonld  be  taxed  as  though  in  an  inter- 
locutory application  in  the  matter  of  the  arbitra- 
tion, and  not  as  an  original  arbitration  or  pro- 
ceeding. 

The  rule  of  practice  followed  by  the  learned 
judge  was  thus  stated  in  a  letter  sent  by  the 
registrar. 

On  an  applioation  to  review  resriitrat'e  taxation  Hi* 
Hononr  held  that  the  coats  of  an  applioation  to  vary  an 
award  or  to  vuy  an  agreement  registered  nnder  leot.  '8 
of  lohed.  2  ahonld  be  taxed  as  a  mere  application  in  the 
matter  of  the  arbitration,  and  not  as  an  original  orbitta- 
tion  of  prooeeding. 

The  workman  appealed  in  the  first  instance  to 
the  Court  of  Appeal,  but  it  was  held  {Rigby  v. 
Cox,  89  L.  T.  Rep.  717 ;  (1904)  1  K.  B.  358)  that 
the  appeal  did  not  lie  to  that  court,  and  the 
matter  now  came  on  before  the  Bivisional  Conrt. 

Chester-Jones  and  Harold  Morris  for  the  work- 
man.— There  is  no  power  to  make  a  general  rule  as 
to  costs  to  be  applied  in  all  applications  to  review. 
Each  case  must  be  considered  on  its  merits,  for 
some  may  be  merely  interlocutory  applications, 
while  in  others  the  whole  matter  has  to  be  gone 

(a)  Beported  by  W.  P(  B.  Hbbbibt,  Esq.,  Barrlater-a^Law, 


into,  as  in  the  present  case,  and  the  application 
can  in  no  sense  be  considered  interlocutory.  By 
clause  12  of  the  Ist  schedule  to  the  Workmen  a 
Compensation  Act  1897  the  review  of  a  weekly  pay- 
ment in  defiiult  of  agreement  is  to  be  settled  by 
arbitration  under  the  Act,  and  by  rule  33  of  the 
Workmen's  Compensation  Rules  1893  the  costs  of 
an  arbitration,  apart  from  any  direction  from  the 
judge,  would  be  taxed  according  to  the  scale  of 
an  action  in  the  County  Court.  The  judgments 
in  Rigby  v.  Cox  (89  L.  T.  Rep.  717 ;  (1901)  1  K.  B. 
358)  show  that  the  Court  of  Appeal  thought  that 
no  such  general  rule  as  this  ought  to  have  been 
made,  though  under  the  circumstances  they  could 
not  deal  with  the  matter. 

Duckworth  for  the  employers.  This  was  merely 
an  interlocutory  application,  for  the  riebts  of  the 
parties  were  not  finally  determined.  The  learned 
]udg^  was  therefore  right  in  ordering  the  costs 
to  be  taxed  a9  in  an  interlocutory  matter.  By 
clause  6  of  the  2nd  sched.  to  the  Act  of  1897 
the  costs  are  in  the  discretion  of  the  judge,  and 
BO  in  every  separate  case  he  might  always  direct 
the  costs  to  be  taxed  as  it  it  were  an  interlocatory 
application.  .That  being  so,  he  has  ample  juris^o- 
tion  to  make  a  general  rule  to  that  effect. 

Harold  Morris  in  reply. 

Lord  Alyebstone.  C.J. — I  do  not  think  that 
either  the  schedules  to  the  Act  or  the  rules  were 
intended  to  lay  down  a  hard  and  fast  rule  to 
govern  this  case — namely,  that  an  application  to 
review  the  weekly  payment  must  in  every  case  be 
either  an  action  or  must  be  treated  as  an  inter- 
locutory proceeding.  Now  clause  12  of  the  1st 
sched.  to  the  Workmen's  Compensation  Act  1897 
provides  that  any  weekly  payment  may  be 
reviewed  at  the  request  either  of  the  employer  or 
of  the  workmen,  and  on  such  review  may  be  ended, 
diminished,  or  increased  subject  to  the  maximum 
above  provided,  and  the  amount  of  payment  shall 
in  default  of  agreement  be  settled  by  arbitration 
under  the  Act.  Then  by  rule  33  of  the  Workmen's 
Compensation  Rules  1898  any  costs  of  and  in- 
cident to  an  arbitration,  and  the  proceedings 
connected  therewith,  directed  by  the  judge  or  by 
an  arbitrator  to  be  paid  by  one  party  to  another 
shall  in  default  of  agreement  bstween  the  parties 
as  to  the  amount  of  such  costs  be  taxed  accord- 
ing to  such  one  of  the  scales  of  costs  applicable 
to  actions  in  the  County  Court  as  the  judge  or 
arbitrator  shall  direct,  and  in  default  of  such 
direction  shall  be  taxed  according  to  the  scale 
which  would  be  applicable  if  the  proceeding  had 
been  an  action  in  the  County  Court.  I  think  it 
is  quite  consistent  with  those  directions  that 
there  might  be  an  application  to  review 
the  weekly  payment  which  was  really  inter- 
locutory or  which  really  amounted  to  proceed- 
ings in  an  action.  When  we  see  that  by  clause  & 
of  the  2ud  schedule  to  the  Act  that  the  costs  of 
and  incident  to  the  arbitration  and  proceedings 
connected  therewith  are  to  be  in  the  discretion  of 
the  arbitrator,  it  is  to  be  noted  that  there  is> 
nothing  in  the  schedules  to  the  Act  and  none  of 
the  rules  decide  that  an  application  to  review  the' 
weekly  payment  is  to  be  interlocutory  or  in  the 
nature  of  an  action.  Applications  of  this  sort 
must  be  treated  as  in  the  nature  of  interlocutoiy 
applications  or  as  original  actions  according  to 
the  circumstances  of  each  case.  If  the  learned 
judge  here  had  considered  the  matter,  and  had 
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oome  to  the  oonolnsion  that  the  costs  here  shonld 
be  taxed  as  if  the  matter  were  an  interlocatory 
application,  I  shonld  think  that  there  was  no 
noTmd  for  interfering  with  this  exercise  of  his 
discretion.  But  here  he  did  not  act  on  a  considera- 
tion of  the  nature  of  the  case.  He  made  an  order 
dismissing  the  application  to  review  the  amount 
of  the  weekly  payment  with  costs  to  be  taxed  on 
scald  B.  Bat  that  does  not  conclude  the  matter, 
for  scale  B  contains  costs  which  apply  to  the 
oosta  of  an  original  action,  and  the  same  scale 
contains  costs  for  an  interlocutory  application. 
After  he  had  made  that  order  he  did  not  vary  it, 
but  what  happened  was  this,  that  when  the  matter 
came  before  the  learned  judge  for  review,  the 
registrar  having  taxed  the  costs  of  the  application 
as  an  interlocutory  application^  the  learned  judge 
refused  to  hear  any  argument,  and  dismissed  i£e 
application  on  the  ground  that  he  made  it  a 
general  rule  of  his  court  that  the  costs  of  an 
application  to  vary  an  award  should  be  taxed  as 
though  in  an  interlocutory  application  in  the 
matter  of  the  arbitration,  and  not  as  an  original 
arbitration  or  proceeding.  Speaking  for  myself, 
apart  from  the  observations  by  Mathew  and 
Cozens-Hardy,  L.JJ.  in  the  Court  of  Appeal,  I 
think  a  County  Court  judge  ought  not  to  fetter 
hia  discretion  by  making  any  genera]  role  of  bis 
court  such  as  this  one.  It  is  quite  open  to  him 
to  consider  in  each  case  whether  the  costs  should 
be  for  an  interlocutoiy  application  or  for  an 
orig^al  proceeding,  and  direct  the  costs  to  be 
taxed  accordingly.  Therefore,  I  think  this  case 
inTist  go  back  to  him  in  order  that  he  may  exer- 
cise his  discretion,  and  say,  having  regard  to 
the  nature  and  the  circumstances  of  the  case, 
-whether  this  application  was  interlocutory  or  not. 
I  do  not  think  a  County  Court  jud^  by  making 
a  general  rule,  can  fetter  his  discretion. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think 
by  clause  6  of  the  2nd  schedule  to  the  Act  of  1897 
the  learned  judge  has  full  discretion.  If  he  had 
applied  his  mind  to  the  circumstances  of  this 
particular  case  and  then  liad  made  this  order  no 
one  could  impeach  this  decision  ;  but  he  has  not 
done  so,  but  has  made  a  general  rule  that  all 
applications  of  this  kind  are  to  be  treated  as 
interlocutory.  In  this  way  he  has  deprived 
himself  of  the  x>ower  of  exercising  the  discretion 
aa  to  ooste  given  him  by  clause  6  of  the  2nd 
■chedole. 

Kkknbdt.J.-I  agree.  Appeal  allowed. 

Solicitors :  WUliam.  Hurd  and  Co. ;  Shaen, 
JBoMcoe,  and  Co.,  for  Morgan  and  Co.,  'Newport, 
Hon. 

^/A  e»Q  (  '      Friday,  April  29. 

/>ii -L'^'^Belore  Lord  ALVBESTOifB,  O.J.,  Wills  and 
-^^  I  Kennedy,  JJ.) 

Eabl  v.  Lubbock,  (a) 
Negligence — Breach  of  duty — Contract  to  repair 
van — Injury  to  van  owner's  lervant — Liability 
of  repairer. 

Jj.  was  vmditr  a  contract  with  B.  and  Co.  to  "keep 
in  good  and  tvibttantial  repair  certain  vans. 

One  of  the  vans  wax  repaired  by  the  defendant, 
hut  owing  to  the  default  of  one  of  the  defendant's 

(•)  Beportad  bj  W.  Di  B.  HuBtBT,  Etq.,  Barrlatar-at-Law. 


workmen  one  of  the  wheels  came  off,  and  the 

plaintiff,  a  servant  of  B.  and  Co.  was  injured. 
There  was  evidence  that  the  defendant's  workman 

told  the  plaintiff  that  the  wheel  was  safe. 
Held,  that  the  defendant  was  under  no  liability  to 

the  plaintiff. 
Heaven  r.  Pender  (49  L,  T.  Bep.  357 ;  11  Q.  B.  ^ 

Div.  503)  diseuued. 
Appeal  from  His  Honour  Judge  Emden,  sitting 
at  the  Lambeth  County  Court. 

The  action  was  brought  to  recover  damages  for 
personal  injuries. 

The  pluintiiE's  particulars  of  claim  were  as 
follows: — : 

1.  Tha  pluotiff  if  a  oarmftii  and  traveller  in  the 
employ  of  Meun.  BeanfoT  and  Co.,  mineral  water 
mannfMtnreri.  The  defendant  u  a  matter  wheelwright 
osirying  on  bosiness  in  Laaoroft-stieet,  Kennington 
Crosi,  in  the  county  of  Iiondon. 

2.  The  defendant  at  the  time  of  the  aooident  herein- 
after mentioned  was  nnder  a  oontraot  with  Measn. 
Beanfoy  and  Co.  to  periodioally  inapeot  and  keep  in 
good  and  safe  repair  the  wheels  of  the  vana  need  in  the 
bntineta  of  Meiata.  Beanfoy  and  Co. 

3.  On  the  25th  Jnno  1903  the  plaintiff  waa  asrionaly 
injared  while  driving  one  of  the  aaid  vana  of  llaasra. 
Beaofoy  and  Co.  at  Kewington-batta,  S.E.,  owing  t> 
the  off-aide  front  wheel  coming  off. 

4.  The  aaid  vheel  oame  off  owing  to  tha  negligence 
of  a  wheelwright  in  the  employ  of  the  defendant,  who 
had  failed  to  properly  inapeot  and  to  repair  and  remedy 
the  defective  condition  of  the  axle  bar,  whioh  waa  not 
tme  and  was  bent  and  otherwise  defective,  and  who 
after  hia  attention  had  been  oalled  to  tha  condition  of 
the  aaid  wheel  negligently  failed  to  aapply  another  in 
ita  place,  and  repa^ed  it  in  a  negligent  and  unworkman- 
like manner  by  nailing  a  piece  of  zinc  over  tha  box  of 
the  wheel  to  keep  the  cap  from  falling  off. 

5.  On  examination  alao  the  aaid  wheel  waa  found  to 
be  old  and  delapitated,  with  cracked  apokea  whioh  did 
not  fit  properly,  and  the  holes  had  been  filled  with  putty 
and  painted  over  to  bide  the  defeota. 

6.  The  plaintiff  received  injury  to  hia  right  arm, 
whioh  it  ia  belieted  will  be  permanent,  and  Buffered  from 
ahook. 

There  was  evidence  that  the  plaintiff  was  told 
by  the  defendants'  workman  that  the  wheel  was 
safe. 

By  the  contract  between  the  defendant  and 
Beaufoy  and  Co.  the  defendant  contracted  "  to 
keep  in  good  and  substantial  repair"  certain 
vans  for  three  years. 

The  learned  judge  directed  a  non-suit,  on  the 
ground  that  an  obligation,  if  any,  arose  with 
Beaufoy  and  Co.,  and  not  with  the  defendant; 
that  an  obligation  must  arise  from  an  invitation 
to  use  a  thing,  and  the  claim  must  be  in  con- 
sequence of  a  breach  of  that  obligation.  He  did 
not  see  how  Heaven  v.  Pender  (49  L.  T.  Eep.  357  ; 
11  Q.  B.  Div.  503)  could  be  applied  to  the  present 
circumstances,  and  for  that  reason  he  held  that 
the  defendant  was  not  the  right  party  to  the 
action. 

The  plaintiff  appealed. 

Arthur  Powell,  K.O.  and  W.  M.  Thompson  for 
the  plaintiff. 

M.  Lush,  E.C.  and  Lincoln  Reed  lav  the 
defendant. 

Lord  Altekstone,  C.J. — This  case  has  been 
so  carefully  argued  that  I  do  not  think,  im- 
portant as  the  point  is,  we  should  gain  anything 
by  taking  time  to  consider  the  matter,  as  I  havtt 
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a  very  clear  opinion  myself  that  this  non-snit 
was  right.  Now,  Mr.  Powell  does  not  hesitate  to 
say  that  he  bases  his  argnment  upon  the  state- 
ment of  the  proposition  of  law  as  stated  by  the 
Master  of  the  Bolls  in  Heaven  v.  Pender  (49 
L.  T.  Bep.  357;  11  Q.  B.  Div.  503),  and  he  has 
given  many  good  reasons  why  the  widest  con- 
struction of  that  rale  of  law  should  be  adopted, 
and  has  not  hesitated  to  say — I  am  quoting  his 
words  from  memory — that  a  greater  liability 
ought  to  be  put  upon  a  person  who  has  done  what 
the  defendant  has  done  here.  The  rule  of  law  in 
that  case  was  stated  in  these  words  :  "  Whenever 
one  person  is  by  oircnmstanoea  plaoed  in  snch  a 
position  with  regard  to  another,  that  everyone  of 
ordinary  sense  who  did  think  would  at  once 
recognise  that  if  he  did  not  use  ordinary  care  and 
«kiU  in  his  own  conduct  with  regard  to  those 
circumstances  he  would  cause  danger  of  injury 
to  the  person  or  property  of  the  other  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid  such 
danger."  Now,  applied  to  the  circumstances  of 
Heaven  v.  Pender,  even  if  I  were  not  bound  by  it 
(as,  of  course,  I  am),  I  should  with  deference  be 
allowed  to  say  I  entirely  agree  with  that ;  but 
taken  in  its  generality,  and  apart  from  the  cir- 
cumstances of  Heaven  v.  Pender,  I  think  the 
judges  have  on  several  occasions  since  pointed  out 
— and  the  late  Master  of  the  Bolls  (Lord  Esher) 
himself  pointed  out— that  it  was  not  an  authority 
for  such  a  proposition  as  that  for  which  Mr.  Powell 
is  contencQng.  Now,  the  facta  of  this  case  may 
be  simply  stated  as  follows  :  Beanfoys  entered 
into  a  contract  with  the  defendant  that  he  the 
defendant  should  repair  and  keep  in  repair  these 
waggons.  The  waggon  or  van  in  question  was 
repaired  by  Lubbock  shortly  before  the  accident, 
and  by  the  negligence  of  one  of  Lubbock's  work- 
men an  accident  happened  whereby  the  plaintiff, 
the  driver  of  the  van,  was  injured.  That  I  think 
is  the  broad  statement  of  the  case  as  launched 
with  one  additional  circumstance,  to  which  I  will 
refer.  It  was  said  that  in  addition  to  the  fact 
with  regard  to  the  non-repair  or  negligent  repair 
of  the  waggon  the  plaintiff  had  had  a  communi- 
cation maxle  to  him  oy  the  agent  of  the  defendant 
that  the  waggon  was  safe,  and  that  increased,  if 
I  may  say  so,  the  duty  or  obligation  of  Lubbock 
to  this  particular  plaintiff.  Now,  in  the  first  place 
I  think  that  the  latter  additional  circumstance 
does  not  show  any  fresh  cause  of  action,  bat  I 
am  bound  to  say  that  is  not  what  the  action  was 
brought  for.  The  statement  of  claim,  which  is 
quite  sufficiently  precise,  and  is  before  me,  states 
that  the  plaintiff  was  a  carman,  and  the  defendant 
was  a  master  wheelwright.  The  defendant  was 
under  a  contract  with  Beaufoy.  On  the  25th 
June  the  plaintiff  was  seriously  injured  while 
driving  the  van  of  Messrs.  Beaufoy  and  Co. ;  that 
"  the  wheel  came  off  owing  to  the  negligence  of 
a  wheelwright  in  the  employ  of  the  defendant, 
who  had  failed  to  proper^  inspect  and  to 
repair  and  remedy  the  defective  condition  of 
the  axle  bar,  which  was  not  true  and  was  bent 
and  otherwise  defective,  and  who,  after  his 
attention  had  been  called  to  the  condition  of 
the  said  wheel,  negligently  failed  to  supply 
another  in  its  place,  and  repaired  it  in  a 
negligent  and  unworkmanlike  manner  by  nailing 
a  piece  of  zinc  over  the  box  of  the  wheel  to 
keep  the  ea,v  from  falling  off.  On  examination 
also  the  said  wheel  was  found  to  be  old  and  dilapi- 


dated with  cracked  spokes."  Now,  it  is  quite 
plain  that  the  cause  of  action  which  was  sought 
to  be  enforced  was  not  based  upon  any  warranty 
or  statement  made  by  a  workman,  which,  as  ib 

g resent  advised,  I  think  the  employer  would  not 
ave  been  responsible  for.  But  upon  the  proposi- 
tion of  law  for  which  Mr.  Powell  has  contended, 
that  within  the  principle  laid  down  in  the  passage 
in  the  judgment  of  Heaven  v.  Pender,  to  which 

1  have  referred,  if  the  defendant  had  not  properly 
reptured  the  van,  inasmuch  as  the  defendant  knew 
that  the  van  would  be  used  by  the  servants  of 
Beaufoy,  that  there  was  a  daty  to  the  servants  of 
Beaufoy,  and  that  the  plaintiff,  being  one  of  the 
servants  of  Beaufoy,  was  entitled  to  recover. 
Now,  is  that  right  or  wrong  ?  All  I  say  is,  apart 
from  considering  the  cases  to  which  our  attention 
has  been  called,  it  is  a  very  remarkable  thing 
that  if  those  facts  would  give  a  cause  of  action 
that  there  should  be  no  trace  affirmatively  of 
such  a  right  of  action  in  the  books.  When  one 
remembers  the  scores  of  times — hundreds  of  times 
— in  which  injuries  have  been  caused  by  the  defec- 
tive condition  of  vehicles  which  have  b^n  repaired 
and  must  have  been  repaired  by  persons  who  were 
perfectly  solvent  and  able  to  pay,  and  that  there 
are  not  many  cases  in  which  a  remedy  against 
the  person  who  supplied  the  vehicle  was  worth  any- 
thing, it  is  not  saying  too  much  to  say  that  it  is 
almost  impossible  to  believe  that  if  that  proposi- 
tion, as  contended  for  by  Mr.  Powell,  had  been 
good  law  there  would  have  been  cases  of  it  in  the 
books.  Bat,  speaking  for  myself,  I  say  when  the 
facts  and  circumstances  in  Heaven  v.  Pender  are 
considered,  and  when  we  endeavour  to  approach 
the  enunciation  of  the  law^sy  Lord  Esber,  I  do 
not  think  be  intended  to  lay  down  such  a  propo- 
sition, or  if  he  did  it  has  been  qualified  and  cor- 
rected more  than  once.  In  that  case  the  staging 
which  was  found  to  be  defective  was  kept  by  the 
defendant  Pender  in  his  dock,  was  in  use  by  him, 
and  the  plaintiff  was  a  person  who  brought  his 
action  because  he  had  beian  invited  to  come  upon 
that  staging  by  t^e  circumstances  under  which  he 
came  there  to  do  his  work.  It  seems  to  me  when 
it  is  once  considered  Heaven  v.  Pender  is  not  an 
authority  for  this  very  wide  proposition,  but  is 
only  an  authority  for  a  cause  of  action  in  the 
class  of  cases,  of  which  there  are  many,  of  which 
Indermaur  v.  Da^nea  (16  L.  T.  Bep.  293;  L.  Eep. 

2  C.  P.  311)  is  only  an  instance,  but  I  do  not 
think  I  need  rely  solely  upon  my  own  judgment 
or  criticisms  for  what  they  may  be  worth,  in 
order  to  show  that  that  is  the  real  and  true 
view.  After  a  good  deal  of  preliminary  discus- 
sion of  other  cases,  Mr.  Powell  was  good  enough 
to  approach  the  criticisms  of  Heaven  v.  Pender  in 
the  case  of  Le  Lievre  v.  Gould  (68  L.  T.  Bep. 
626 ;  (1893)  1  Q.  B.  491),  and  no  judge,  not  even 
the  late  Master  of  the  Bolls,  Lord  Esher  himself, 
suggests  that  Heaven  v.  Pender  is  an  authority 
for  that  which  is  now  contended.  The  late  Master 
of  the  Bolls  said  that  Heaven  v.  Pender  had  no 
bearing  upon  the  case  which  was  being  brought, 
which  may  be  said  to  be  at  any  rate  as  strong 
as  the  present  case — an  action  brought  against 
the  defendant  company  who  had  negligently 
issued  certificates  on  which  it  was  alleged  the 
plaintiff  would  act  and  that  the  defendant  knew 
it,  and  it  was  held  that  no  action  would  lie, 
although  admittedly  the  act  was  negligent  and 
the   consequences   were   not   anything    like   so 
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remote  as  the  conaeqaences  which  would  be  the 
result  of  applying  Mr.  Powell's  doctrine  in  this 
or  in  similar  cases.    The  late  Master  of  the  Bolls 
aiud  Heaven  r.  Pender  was  the  case  of  a  person 
goilty  of  breach  of  duty  which  arises  and  which 
is  incumbent  on  people  when  going  along  the 
street.     I  confess  the  passage  quoted  does  not 
«eem  very  satisfactory  to  me,  but  the  importance 
of  it  is  that  it  negatives  out  of  the  mouth  of  the 
author  of  the  passage  in  Heaven  v.  Pender  the 
<sonstraotion  attempted  to  be  put  upon  it  now, 
but  Lord  Bowen,  in  a  judgment  obviously  thought 
out  and  considered  with  the  greatest  care  and 
one  which  is,  practically  speaking,  concurred  in 
independently   by    Smith,   L.J.,  first   says  that 
Heaven  v.  Pender  is  one  of  those  cases  where  "li 
the  owner  of  the  premises  knows  that  his  premises 
are  in  a  dangerous  condition,  and  that  people  are 
«oming  there  to  work  upon  them  by  his  own  per- 
mission and  invitation,  of  coarse  he  must  take 
reasonable  care  that  those  premises  do  not  injure 
those  who  are  coming  there.    It  is  because  he  has 
the  conduct  and  control  of  premises  which  may 
injure  persons  whom  be  knows  are  going  to  use 
them  and  who  have  a  right  to  do  so,  that  he  is 
bonnd   to    take  care   to   protect   those  persons 
who  will  thus  be  brought  into  connection  with 
bim.     Heaven  ▼.  Pender  was  an  instance  of  this 
elaas  of  oases."    I  will  not  refer  to  the  other 
elaes    of   oases,    of  which    Langbridge  v.   Levy 
(2  M.  &  W.  519)  and  George  v.  Bkivington  (21 
L.  T.  Bep.  495  ;  L.  Rep.  5  £s.  1)  are  types,  for 
the   moment,  because  I   wish  to  express   inde- 
pendently my  view  upon  that  class  of  authority, 
bat  I  think  it  is  veiy  important  to  point  out  that 
liord  Bowen  cites  with  approval  Bomer,  LJ.'s 
judgment,  as  Bomer,  J. in  Scholea  v.  Brook  (61 L.  T. 
Bep.  674)  without  qualifying  it  or  saying  that  it  is 
not  a  correct  statement  of  the  law  by  Bomer,  J., 
-who  had  a  judgment  of  Ghitty,  J.'s  the  other  way, 
which  he  had  to  distinguish.    He  said  the  authori- 
ties may  be  divided  into  two  classes :  "  One  of 
those  classes  is  when  one  person  invitos  another  to 
oome  upon  his  premises,  in  which  case  the  persou 
jiving  the  invitation  must  use  reasonable  care  to 
iasore  that  the  condition  of  the  premises  does  not 
•abject  the  person  invited  to  danger.    Another 
olass  is  where  a  person  becomes  liable  for  using 
or  leaving  about  in  such  a  way  as  to  cause  danger 
an    instrument    which    is    dangerous    in    itself. 
Beyond  these  two  classes  I  am  not  aware  for  the 
moment  of    any  oircumstanoes  under    which  a 
peraon  can  be  held  liable  in  a  case  such  as  that 
which  has  been  argued  before  me."    And  Lord 
Bowen  approving  of  that  and  quoting  it  does  not 
BOggeet  that  there  is  any  other  class  or  any  sub- 
class in  respect  of  which  an  action  would  lie.    I 
would  pause  for  a  moment  to  observe  that  Mr. 
Powell  found  it  necessary  to  contend  that  the  van 
in  an  unfit  condition  was  a  dangerous  instrument 
within  the  meaning  of  the  second  proposition. 
Then  Smith,  L.J.  says :  "  The  decision  of  Heaven 
V.  Pender  was  founded  upon  the  principle  that  a 
duty    to    take    due    care    did    arise    when  the 
person  or  property  of  one  was  in  such  proximity 
to  the  x>erson  or  property  of  another  that  if  due 
<iare  was  not  taken  damage  might  be  done  by  the 
one  to  the  other.     Heaven  v.  Pender  goes  no 
farther  than  this,  though  it  is  often  cited  to  sup- 
port ail  kinds  of  untenable  propositions."    I  do 
not  think  it  is  too  much  to  soy  that  that  judgment, 
at  any  rate,  put  Heaven  v.  Pender  in  an  intel- 


ligible light  and  in  a  position  which  is  binding 
upon  us,  and  that  if  after  those  judgmente  we 
were  to  adopt  Mr.  Powell's  argument  on  this 
part  of  the  case  we  should,  practically  speaking, 
be    erroneously  and   improperly  attempting   to 
overrule  the    plain  reasoning  of    the  Court  of 
Appeal.    I  wish  to  say  one  word  about  Elliott  t. 
Hall  (15  Q.  B.  DIv.  315),  which  was  cited  by  Mr. 
Powell  as  being  au  authority  more  in  his  favour, 
and  in    one    sense  I  agree  it  was  more  in  his 
favour.      Bat  Elliott  v.  HaU  was  only  another 
instence  of  identically  the  same  proposition  that 
where  the  owner  of  tracks  let    those  trucks  be 
used  by  people  there  was   an  implied  duty,  the 
trucks  remaining  the  defendant's  property,  that 
they  should|be  in  a  fit  condition  to  be  used— that 
is  another  instance  of  the  decision  in  Heaven  v. 
Pender,  another  instance  of  the  decision  which  is 
classified  in  Le  Lievre  v.   Gould  and  of  which 
Heaven  v.    Pender,    rightly    understood,    is    an 
instance.    I  want  to  say  one  word  about  the  sale 
of  articles — the  George  v.  Skivington  and  Lang. 
ridge  v.  Levy  cases.     I  do  not  stop  to  consider 
what  the  true  grounds  of  those  decisions  are- 
some  are  that  there  is  an  implied  warranty  that 
the  thing  will  be  fit  to  be  used.    All  I  say  is  this, 
that  they  have  never  been  applied  or  attempted 
to  be  applied  in  an  ordinary  breach  of  contract 
to  the  property  of  somebody   else.      As  far  as  I 
know,  there  is  no  suggestion  made,  as  Mr.  Powell 
ingeniously  pat  it  to-day,  that  this  was  not  a  sale 
of  hair-wash,  but  a  sale  of  wrappers,  and  there- 
fore it  seems  to  me  that  the  moment  you  get  at 
that  class  of  case,   to  which  Bomer,  J.  referred, 
different  considerations  altogether  apply,  and  I 
have  already  said  it  is  quite  impossible  to  treat 
this  as   a   dangerous  employment,  or  as  one  of 
those  things  which  is  a  breach  of  public  duty  to 
leave  about,  or  which  il  is  so  dangerous  that  a 
person  is  not  entitled  to  act  so  that  any  other 
person  may  be  injured  thereby.      I  have  already 
said  this  as  an  iudicition  of  Mr.  Powell's  view, 
but  I  must  not  ovarlook — without  going  tbrough 
all  the  other  cases,  which  it  is  not  necessary  to 
do—Winterbottom  v.  Wright  (10  M.  &  W.  109), 
because  there  is  not  a  trace  in  any  of  these  cases, 
where  this  question    is  fully  discussed,  of  any 
suggestion   that    Winterbottom   v.    Wright    was 
wrong.      That  was  an  action  where  tbis  state  of 
things  did  arise.    There  the  Postmaster- General 
having  made  a  contract  with  the    defendant  to 
repair  his  mail  coaches,  which  would  certainly  be 
expected  to  be  used  by  persons  to  ride  in  them, 
because  they    are   certain   to    be    occupied    by 
passengers,  the  piaincifE  was  injured  by  a  defect 
(it  was  on  demurrer,  and  therefore  he  must  be 
taken  to  have  proved  it)  through  the  negligence 
of  the  defendant.    He  attampte  to  bring  his  action, 
and  it  is  held  that  tbe  action  would  not  lie.    I 
think  some  of  the  other  cases  which  have  been 
referred  to  are  equally  strong,   but  it  is   suffi- 
cient for  my  purpose  to  say  that  Mr.  Powell,  with 
all  his  great  ingenuity  and  power,  has  not  been 
able  to  show  a  single  passage  to  the  eifect  that 
Winterbottom  v.  Wright  was  not  correctly  decided. 
It  seeais  to  me  if  Mr.  Powell's  argument  is  right 
we  must  practically   say   that  Winterbottom  v. 
Wright  has  been  overruled  without  being  men- 
tioned in  Heaven  v.  Pender,  and  must  overrule 
the  judgment  in  Le  Lievre  v.  Gould,  which    is 
binding  on  us.    I  therefore  come  to  the  concla- 
sion,  taking   everything    as  much    against  the 
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defendant  as  can  be  taken  in  tliis  case,  that  there 
was  nothing  more  than  a  breach  of  contract 
between  Beanfoy  and  Labbock  in  respect  of  the 
repair  of  the  waggon.  There  is  nothing  to  show 
the  defendant  had  either  invited  the  plaintiff  to 
use  any  of  his  property,  or  had  held  anything  out 
as  an  invitation  to  the  plaintiff  which  would  iostify 
the  plaintiff  in  saying  there  was  a  duty  thereby 
implied,  and  it  cannot  be  said  that  he,  the 
defendant,  has  knowingly  or  unknowingly  left  a 
dangerous  weapon  or  a  dangerous  instrument 
whereby  the  plaintiff  has  been  injured.  For 
these  reasons,  which  I  have  endeavoured  to 
express  fully  —  I  dare  say  I  could  have  elabor- 
ated them  farther  if  I  thought  it  necessary — 
notwithstanding  the  most  able  argument  of  Mr. 
Powell,  I  come  to  the  conclusion  that  this  non- 
suit was  right  and  that  this  appeal  must  be 
dismisjed. 

Wills,  J. — I  am  of  the  same  opinion.  This  is 
one  of  the  many  cases  which  have  arisen  in  con- 
sequence of  a  hasty  application  by  those  who  have 
the  conduct  of  cases  of  the  very  general  dictum 
of  the  late  Master  of  the  Bolls  in  Heaven  v. 
Pender  to  cases  to  which,  by  the  explanation  of 
even  Lord  Esher  himself,  it  is  plain  they  ought 
not  to  be  applied.  Without  going  through  the 
complete  roll  of  cases,  which  is  somewhat  long, 
that  have  necessarily  been  cited  to  us,  we  have 
the  authority  of  Lord  Esher  himself  that  the 
dictum  was  not  intended  to  have  anything  like 
the  wide  application  which  has  been  given  to  it, 
and  we  have  the  deliberate  adoption  by  the  court 
in  that  case  of  the  view  of  the  law  which  was 
expressed  by  Bomer,  LJ.  (then  Bomer,  J.)  in 
SmoUs  v.  Brook.  Certainly  his  exposition  of  the 
law  there  has  received  ample  illustration  in  the 
discussion  of  this  case,  because  there  has  been  no 
single  case  which  has  been  cited  before  us  by  Mr. 
Powell  on  behalf  of  the  plaintiff  which  does  not 
fall  within  one  or  other  of  those  two  categories  to 
which  he  called  attention.  The  greater  number 
of  them  were  caees,  when  they  come  really  to 
be  looked  at,  of  the  class  of  which  Indermaur  v, 
Damea  is  typical.  These  are  cases  of  what  is 
known  as  invitation.  The  others  are  cases  where 
a  dangerous  thing  had  been  used,  and  used  care- 
lessly, and  so  used  as  to  ba  pretty  certain  to  con- 
stitute a  source  of  danger  to  anybody  who  might 
come  within  its  influence,  and,  although  it  is  not 
possible  probably  to  reconcile  everything  that 
has  been  said  upon  this  difficult  subject  by 
everybody,  still  I  think  we  are  ampl^  justified 
in  taking  our  stand  upon  the  decision  in  Le 
Lievre  v.  Qould  in  the  Court  of  Appeal.  Heathen 
T.  Fender  must  be  treated  as  an  authority  only 
to  the  extent  to  which  in  that  judgment  it  is 
explained  as  being  intended  to  lay  down  the  law. 
Mr.  Powell  has  argued  that  in  this  case  there  is 
some  special  liability,  because  the  defendant  hap- 
pened to  know  the  particular  person  who  has  now 
Drought  the  action  would  drive  the  van.  It  seems 
to  me  to  be  absolutely  impossible  to  say  that 
there  was  any  sort  of  distinction  between  the  case 
in  which  the  man  knows  that  the  van,  or  coach, 
or  vehicle,  will  be  used  by  A.  B.,  and  when  he 
knows  it  will  be  used  by  a  class  of  people  to 
which  A.  B.  belongs.  In  Winterhottom  v.  Wright, 
which  seems  to  me  to  be  a  case  on  all  fours  with 
this,  the  defendant  there  did  not  know  the  par- 
ticular person  who  would  drive  the  coach  ;  but  he 
knew  the  coach  would  be  driven,  and  it  was  the 


driver  of  the  coach  who  brought  the  action,  and 
who  it  was  held  could  not  recover.  Besides 
WinterhoUom  v.  Wright,  which  seems  to  me  to  b» 
exactly  to  the  point — it  has  never  b-ten  overruled 
or  criticised  adversely — we  have  Langmead  v. 
HoUiday  (6  Ex.  761)  and  Blackmore  v.  Bristol  and 
Exeter  Bailioay  (8  EIL  &  Bl.  1035),  which  are 
most  important  decisions  on  exactly  the  Bam» 
lines,  and  which  come  very  near  indeed  to  the 
circumstances  of  this  cise.  I  think,  considering 
all  these  matters,  it  is  quite  impossible  to  say 
that  the  learned  County  Court  judge  was  not 
perfectly  right  in  non-suiting  in  the  present 
case. 

Kbnnkdt,  J. — I  have  come  to  the  same  con- 
clusion ;  but  I  am  bound  to  say  that  I  think  this 
is  an  extremely  difficult  case  on  the  authorities  as 
they  stand  and  on  principle.  I  prefer  to  look  at 
it  from  the  point  of  view  of  principle  first,  and  to 
say  this,  that  I  have  found  great  difficulty  in 
finding  any  rule  which  is  accepted  by  the  tribunals 
whose  decisions  are  binding  on  us  with  anythintr 
like  a  consensus  of  opinion  in  support  of  it.  I 
think  it  is  very  difficult  to  find  any  definite  state- 
ment  of  principle  by  which  one  can  be  guided, 
where  a  tort  not  arising  out  of  contract  in  a  case 
of  this  kind  and  where  a  tort  is  committed  hj 
what  one  may  call  the  non-fraudulent  oonduot 
which  has  produced  an  injary  to  a  third  person 
are  dealt  with.  I  do  not  think  that  Winterhottoi» 
V.  Wright,  at  any  rate  to  my  mind,  is  sufficient, 
because  Lord  Enher  in  Heaven  v.  Pender  points- 
out  first  of  all  that  that  case  was  decided  on  what 
was  equivalent  to  a  general  demurrer  for  declara- 
tion, and  eoes  on  to  say  that  which  makes  it  a  little 
difficalt,  tor  me  at  any  rate,  to  apply  it  to  the 
present  case.  He  says :  "  The  declaration  does  not 
seem  to  show  that  the  defendant,  if  he  had  thought 
about  it,  must  have  known  or  ought  to  have  known, 
tbat  the  coach  would  be  necessarily  or  probably 
driven  by  the  plaintiff,  or  by  any  class  of  which 
he  could  be  said  to  be  one,  or  that  it  woald  be 
driven  within  any  time  which  would  make  it  pro- 
bable that  the  defect  would  not  be  observed.  The- 
declaration  relied  too  much  on  contracts  entered 
into  with  other  persons  than  the  plaintiff."  Now 
here  on  the  facts,  which  one  must  take  to  be,  a» 
it  is  a  non-suit,  in  the  plaintiff's  favour,  it  was 
known  unquestionably  to  the  defendant  that  thia 
man  was  the  coachman  who  would  drive  this  van, 
and  I  do  not  think  it  would  be  unreasonable  to  say 
he  knew  it  would  be  driven  by  him.  Although 
the  facts  are  very  much  alike,  after  that  state- 
ment of  Lord  Esher's  I  feel  a  difficulty  in  eaying- 
that  that  case,  which  is  so  like  it  in  facts  that  it- 
ought  to  be  distinguished  as  Lord  Esher  dis- 
tinguished it,  governs  this  case.  What  I  think, 
looking  at  it  on  principle,  is  the  safer  thing  for 
me  to  rest  my  decision  upon  is  this — I  know  of 
no  case  in  which  apart  from  tort  want  of  care  or 
negligence  has  given  rise  apart  from  contract 
to  a  cause  o!  action  except  where  property  has 
been  used  by  a  person  by  the  invitation  of  th» 
owner  of  the  property,  or  at  any  rate  by  his 
permission,  which  is  equivalent  to  an  invitation, 
and  the  person  injured  has  been  a  person  to- 
whom  eitber  the  invitation  was  issued  or  wh» 
belonged  to  the  class  of  persons  like  workmen, 
who  would  necessarily  be  expected  by  the  owner 
of  the  property  to  use  it,  or  the  case  in  which 
there  is  a  sale  of  goods  for  a  known  purpose,  and 
there  is  that  which  is  in  effect  a  warranty  or 
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intended  to  be,  bo  that  when  oommnnioated,  not 
to  a  person  who  gets  oontractnal  rights  upon  it, 
bat  to  somebody  whom  it  may  fairly  and  properly 
be  inferred  it  was  intended  should  act  upon  the 
implied  warranty.  The  third  class  is  that  which 
is  well  known  and  is  quite  easy,  where  there  are 
dangerous  things  which  are  either  sold  or,  as  in 
the  case  of  a  carrier,  ^ven  to  a  carrier  to  be 
delivered.  When  you  givo  things  which  are  dan- 
gerous without  care,  which  should  find  itself 
ehown  in  notice  or  warning,  and  you  hand  things 
to  a  carrier  to  be  carried,  and  his  drirer  gets 
blown  up  becanse  they  are  explosive,  it  is  quite 
clear  the  driver  would  have  an  action.  I  think 
the  great  argument  with  regard  to  this  case  is 
that  I  know  of  no  cass  like  it  in  which  it  has 
been  held  that  such  a  claim  can  exist,  and  I 
woold  rather  say  it  seems  to  me  that  the  claim 
ia  too  remote  in  this  sense  that  the  consequence 
of  the  wrongdoing  is  not  one  which  can  be  safely 
traced  either  to  a  danger  which  ought  to  hare 
been  foreseen  in  the  property  loaned  or  given  to 
be  used,  nor  has  it  any  personal  relation  such  as 
that  which  Bomer,  L.J.  nas  expressed  by  saying 
bringing  a  person  or  property  in  a  position  which 
does  injury  to  another.  As  I  have  said  in  terms, 
on  principle  and  on  the  authorities  I  cannot 
profess  to  find  any  express  rule,  but  I  entirely 
i^ree  with  my  Lord  and  with  my  brother  Wills 
in  saying  that  there  is  no  authority  which  we 
«an  say  justifies  the  view  that  there  is  a  cause 
of  action  here,  and  there  are  very  important  dicta 
if  not  decisions  in  the  judgments  of  the  Court  of 
Appeal  in  the  cases  cited  which  seem  to  show 
that  a  much  too  broad  view  has  been  taken  of 
what  was  intended  by  Lord  Eaher  to  have  been 
the  doctrine  of  Heaven  v.  Pender. 

Appeal  dismitted. 

Solicitors :  Buchanan  and  Hard ;  Sayle,  Carter, 
and  Co, 


Thuriday,  May  5. 

(Before  Lord  Altebbtonb,  G.J.,  Wills  and 

Ebnnbdt,  JJ.) 

Hahuond  (app.)  V.  Fabbow  (re8p.).(a) 
MtUing — Weekly  tenancy — Poor  JEtale  Aesetsment 

and  ColUetwn  Act  1869  (32  <£  33  Vict.  c.  4,1), 

•a.  1,  2. 
By  $eett.  1  and  2  of  the  Poor  Bate  Asseiiment  and 

Ccileetion  Act  1864  no  occupier  of  any  rateable 

hereditament  let  to  him  for  a  term  not  exceeding 
•  three  montha  thall  be  compelled  to  pay  to  the 

overaeen  at  one  tim^  or  within  four  weekt  a 

greater  amMint  of  the  rate  than  wouid  be  due  for 

one  quarter  of  the  year. 
Held,  that  thie  applied  to  a  weekly  tenancy. 

Case  stated  on  a  complaint  preferred  by  the 
respondent,  a  collector  for  the  overseers  of  the 
poor,  against  the  appellant,  for  that  he  the  appel- 
laat  then  being  a  person  duly  rated  and  assessed 
to  the  relief  of  the  poor,  by  a  certain  poor  rate, 
nutde  on  the  26th  March  1903  for  the  year  ending 
on  the  25th  March  1904,  and  payable  by  two 
equal  instalments,  and  being  liable  to  pay  in 
respect  of  the  first  instalment  13«.  6d.,  and  in 
respect  of  the  second  instalment  19*.  Hd.,  had 
neglected  and  refused  to  pay  the  instalments — to 
wit,  the  sum  of  12. 13«. 

(a)  Btportad  DT  W.  DC  B.  Hsbbist,  E«q.,  Btrrliter-«t-Law. 


Upon  the  hearing  of  the  complaint  the  follow- 
ing faots  were  admitted  or  proved  in  evidence : — 

The  rate  vras  duly  laid  and  published,  and  the 
appellant  was  lawf  ally  and  properly  rated. 

The  appellant  was  what  is  known  as  a  weekly 
tenant,  that  is  to  say,  that  the  tenement  in 
respect  of  which  the  appellant  was  rated,  was  held 
by  him  as  tenant  from  week  to  week  at  a  rent  of 
7a.  3d.  a  week,  but  not  for  anv  certain  number  of 
weeks,  and  the  appellant  had  been  a  tenant  of  the 
tenement  for  six  months. 

Although  there  was  no  express  agreement  for 
notice  or  as  to  length  of  notice  required  to  deter- 
mine the  tenancy,  nevertheless,  by  local  custom 
prevailing  between  the  landlords  and  tenants  of 
weekly  tenements  a  week's  notice  was  given  on 
either  side. 

The  appellant  had  neither  given  nor  was  under 
any  such  notice  in  respect  of  such  tenement. 

The  rate  was  made  on  the  26th  March  1903,  and 
the  rate  was  payable  in  two  equal  instalments  on 
the  26th  March  1903  and  the  1st  Oct.  1903 
respectively. 

The  appellant  was  only  liable  to  an  apportioned 
part  of  the  first  instalment — namely  13>.  6(1.— and 
to  the  second  instalment,  and  both  had  in  due 
form  been  demanded  of  the  appellant  by  the 
respondmt,  and  the  appellant  had  neglected  and 
refused  to  pay  the  same. 

The  appellant  contended  (a)  that  he  was 
entitled  to  the  benefits  of  sect.  2  of  the  Poor  Bate 
Assessment  and  Collection  Act  1869  (32  &  33 
Yict.  o.  41),  and  therefore  that  he  could  not  be 
compelled  to  pay  to  the  overseers  upon  the 
present  oomplamt  a  greater  amount  of  the  rate 
than  would  be  due  for  one  quarter  of  the  year. 
In  support  of  these  contentions  the  appellant 
referred  to  the  case  of  Walton-on-the-Hilt  Over, 
seera  v.  Jonea  (69  L.  T.  Bap.  319;  (1893)  2  Q.  B. 
175)  as  showing  that  it  had  been  assumed  that  a 
quarterly  tenant  was  entitled  to  the  benefit  of  the 
section  of  the  Act. 

Sects.  1  and  2  of  the  Poor  Bate  Assessment 
and  Collection  Act  1869  provide:  (1)  that  the 
occupier  of  any  rateable  hereditaments  let  to  him 
for  a  term  not  exceeding  three  months  shall  be 
entitled  to  deduct  the  amount  paid  by  him  in 
respect  of  any  poor  rate  assessed  upon  such  here- 
ditament from  the  rent  due  or  accruing  due  to 
the  owner,  and  every  sach  payment  shall  be  a 
valid  discharge  of  the  rent  to  the  extent  of  the 
rate  so  paid ;  and  (2)  that  no  such  occupier  shall 
be  comj)elled  to  pay  the  overseers  at  one  time 
or  within  four  weeks,  a  greater  amount  of  the 
rate  than  would  be  due  for  one  quarter  of  th^ 
year. 

The  respondent  contended  (a)  that  in  sect.  1  of 
the  Act  the  expression  "  a  term  not  exceeding 
three  months  "  meant  a  term  certain  which  woold 
determine  at  a  given  date  not  exceeding  three 
months  without  notice  from  either  landlord  or 
tenant ;  (b)  that  a'tenancy  such  as  the  appellants' 
was  not  for  snch  a  term,  but  was  a  tenancy  for  an 
uncertain  term  determinable  by  notice  from  either 
landlord  or  tenant ;  and,  therefore  (c)  that  the 
appellant  was  not  entitled  to  the  benefit  of  sect.  2 
of  the  Act. 

The  justices  were  of  opinion  that  the  sections 
of  the  Act  did  not  apply  to  tenancies  snch  as  the 
tenancy  of  the  appellknt,  as  such  tenancies  are 
not  for  a  time  certain,  but  for  an  uncertain  term 
wluch  is  to  be  determined  by  a  week's  notice,  and 
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they  disallowed  the  objection  of  the  appellant  and 
issaed  their  warrant  for  the  fnll  amount  claimed. 
C.  C.  Seott  for  the  appellant. — The  jnstices 
were  wron;;,  for  we  are  entitled  to  the  benefit  of 
sects.  1  and  2  of  the  Poor  Rate  Assessment  and 
Oollection  Act  1869.  It  was  assumed  in  Walton- 
on-the-HUl  Overseers  t.  Jones  (69  L.  T.  Bep.  319  ; 
(1893)  2  Q.  I!.  175)  that  those  sections  ap^ied  to 
a  quarterly  tenancT,  and  so  they  clearly  apply  to  a 
weekly  tenancy.     He  referred  to 

Hastings  Union  t.  8t.  James,  Clerltenwell,  13  L.  T. 
Sep.  362  ;  L.  Sep.  1  Q.  B.  38. 

DanekwerU,  E.G.  and  Gordon  Hewart  for  the 
respondent. — The  words  "  a  term  not  exceeding 
thi«e  months"  refer  to  a  term  certain,  which 
would  come  to  an  end  without  any  notice  from 
either  side.    They  referred  to 

The  Poor  Belief  Aot  1819  (59  Qeo.  3,  o.  12,  a.  19. 
A  weekly  tenancy  or  tenancy  from  week  to  week 
is  not  for  a  term  certain,  and  can  only  be  deter- 
mined by  a  week's  notice  : 

Jones  T.  MilU,  10  C.  B.  N.  S.  788. 
They  also  referred  to 

Oandy  r.  Jubbtr,  9  B.  &  S.  15  ; 

£ow«n  T.  Anderson  (1894)  1  Q.  B.  165. 
The  tenancy  here  might  be  for  a  term  largely 
exceeding  three  months  if  a  notice  is  not  given, 
and  therefore  the  appellant  cannot  claim  the 
benefits  of  the  sections. 

Lord  Altkbstomk,  C.J. — In  this  case  the 
qnestion  arises  as  to  whether  the  tenant  here 
snould  pay  more  than  a  quarter's  rates,  and  that 
depends  upon  whether  he  is  entitled  to  the  benefit 
of  sect.  2  of  the  Poor  Bate  Assessment  and  Col- 
lection Aot  1869.  That  statute  was  obrionsly 
part  of  certain  legislation  which  contemplated  in 
certain  events  the  liability  of  owners  for  the  rates 
instead  of  the  occupiers.  Both  the  first  two 
sections  of  the  Act  have  to  be  considered.  Sect.  1 
provides  that  the  occupier  of  any  rateable  heredita- 
ment let  to  him  for  a  term  not  exceeding  three 
months  is  to  be  entitled  to  deduct  the  amount 
paid  by  him  in  respect  of  any  poor  rate  assessed 
on  the  hereditament  from  the  rent  due  or  accruing 
due  to  the  owner,  and  sect.  2  provides  that  "  no 
such  occupier,"  that  is  to  say  the  occupier  for  a 
term  not  exceeding  three  months  referred  to  in 
the  first  section,  is  to  be  compelled  to  pay  to  the 
overseers  at  one  time  or  within  four  weeks  a 
greater  amount  of  the  rate  than  would  be  due  for 
one  quarter  of  the  year.  Now,  obviously  sect.  2 
was  passed  tor  the  purpose  of  easing  the  occupiers 
of  small  tenements.  The  case  here  finds  that 
the  tenement  in  respect  of  which  the  appellant 
was  rated  was  held  by  him  as  tenant  from  week 
to  week  at  a  rent  of  7s.  3d.  a  week,  but  not  for  any 
certain  number  of  weeks,  and  Mr.  Danckwerts 
says  that  because  a  weekly  tenant  may  continue 
in  his  tenancy  for  a  long  time— and  in  fact  such  a 
tenant  has  a  right  to  stay  on  until  a  week's 
notice  is  given — that  this  was  not  one  of  the 
tenancies  contemplated  by  sects.  1  and  2  of  the 
Poor  Bate  Aasesament  and  Collection  Act  1869 
as  being  "  for  a  term  not  exceeding  three 
months.'  I  do  not  think  that  that  argument  is 
sound.  As  I  have  said  before,  the  Act  was 
obviously  intended  to  relieve  occupiers  of  small 
tenements,  and  it  was  not  intended  to  make 
weekly  tenants  liable  for  their  rates  and  to  de- 
prive them  of  the   benefits  of  sect.  2  merely 


because  they  might  continue  in  occupation  for  a 
long  time,  and  so  might  have  a  right  to  the  pre- 
mises for  some  period  exceeding  the  three  months. 
I  think  that  the  appellant  was  the  occupier  of  a 
rateable  hereditament  let  to  him  for  a  term  not 
exceeding  three  months. 

Wills,  J. — I  agree.  As  to  the  argument  that 
the  words  are  not  apt  to  include  a  weekly  tenancy, 
it  is  noticeable  that  exactly  the  same  words  were 
nsed  in  sect.  2  of  the  Statute  of  Fi-auds,  and 
under  that  section  it  has  always  been  considered 
that  a  tenancy  from  year  to  year  might  be  created 
by  parol.  The  Act  in  question  is  a  compara- 
tively modem  Act,  and  the  Legislatiure,  when 
they  passed  it,  had  the  Statute  of  Fr?.ud8  before 
them.  I  think  that  the  words  "occupier  of  any 
rateable  hereditament  let  to  him  for  a  term  not 
exceeding  three  months  "  means  an  occupier  who 
has  not  an  assured  tenancy  for  more  than  three 
months. 

Kennedy,  J. — I  agree.  I  think  that  when 
yon  take  the  words  in  their  natural  sense  much 
doubt  is  not  possible.  Sect.  1  of  the  Act  says 
"let  to  him,"  which  shows  that  the  letting  ia 
what  yon  have  to  look  at,  and  here  the  letting 
was  merely  a  weekly  one.  Appeal  allowed. 

Solicitor'' :  Nieol,  Son,  and  Jones,  for  Pickstone 
and  Jones,  Radcliffe ;  James  Islienoood,  Bury. 


Thursday,  May  5. 
(Before  Lord  Altebstone,  C.J.,  Wills  and 

Kennedy,  JJ.) 
Nobth-Eastern  Bbewebies  Limited  (apps.) 

V.  Gibson  (resp.).  (o; 

Merchandise    marks — Trade  description — Invoice 

— Kilderkin — Merchandise  Marks  Act  1887  (50 

.6  51  Fict.  c.  28),  ».  2. 

G.    having    ordered  one    kilderkin   of   mild    ale 

received  a  cask  of  ale  together  with  an  invoice 

which    stated .-      "  Bought     of    North-Eastern 

Breweries    Limited.      Oct.    21,   1903.     KiU  1. 

MUdAUB-M.    Per  Brl.  iSs.—ll." 

The  cask  held  seventeen  gallons  one  quart  and  one 

pint,  and  a  kUderkin  is  a  cask  holding  eighteen- 

gallons.      It  loat  found    oi    a  fact    that    the 

appellants  knew  that  the  process  of  coopering 

casks  had  the  effect  of  diminishing  their  holding 

capacity. 

Held,  that  the  appellants  were  rightly  convicted  of 

applying    a  false    trade     description    within 

sect.  2   (1)  (d)  of  the  Merchandise  Marks  Act 

1887. 

Case  stated  on  an  information  preferred  by  the 

respondent   under   sect.  2  of    the  Merchandise 

Marks  Act  1887  (50  &  51  Vict.  c.  28),  for  that  the 

appellants  on  or  about  the  2 1st  Oct.   1903,   at 

West  Bainton,  in  the  county  of    Durham,  did 

unlawfully  apply  a  certain  false  trade  description 

— namely,  one  kils  (meaning  thereby  kilderkin  or 

cask    containing    eighteen    gallons) — to    certain 

goods,  to  wit,  a  cask  of  beer,  false  as  to  the  measure 

or  guage  thereof,  contrary  to  the  provisions  of  tha 

Merchandise  Marks  Act  1887. 

The  following  facts  were  proved  or  admitted  :— 

The  appellants  carry  on  bnsinesa  as  brewers  and 

wine  and  spirit  merchants,  and  the  respondent, 

(a)  Bsported  by  W.  ui  B.  Uksbbbt,  Eiq.,  Bwiltter«t-l*w. 
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Bobeit  Gibson,  is  a  licensed  victnaUer  aad  a 
tenant  nuder  the  appellants  of  the  Lord  Seaham 
poblio-hooae  at  West  Rainton,  and  by  the  terms 
of  his  tenancy  he  is  bound  to  purchase  of  the 
appellanta  all  ale  and  other  intozioating  liquors 
sold  by  him  on  his  premises. 

In  October  last  the  respondent  ordered  one 
kilderkin  of  mild  ale,  and  on  the  21st  Oct.  last  he 
received  from  the  appellants  a  cask  of  ale 
t(^ther  vith  an  invoice.  This  invoice  was 
marked  A. 

The  respondent  afterwards  ascertained  that  the 
cask  would  hold  seventeen  gallons  one  quart  and 
one  pint  only. 

The  invoice  marked  A  was  as  follows : 

Weftr  Brewery,  Sunderland.  Ifr.  B.  Qibson. 
Bunion.  Bongbt  of  North- Eastern  Breweries  Limited. 
Oat  21. 1903.  Kils.  1.  MUd  Ale  B.M.  Per  Brl.  48«. 
—II. 

The  respondent  also  proved  that  he  had  in  his 
possession  eleven  other  casks  purporting  to  be 
kilderkins  of  eighteen  gallons  each,  which  had 
contained  ale  and  beer  supplied  to  him  at  various 
other  times  by  the  appellants,  and  that  seven  of 
such  casks  were  deficient  in  holding  capacity,  and 
of  the  remainder  one  held  exactly  eighteen  gallons, 
and  three  slightly  more  than  that  quantity. 

It  was  also  proved  before  ns  by  the  chief 
inspector  of  weights  and  measures  under  the 
County  Council  of  Durham  that  he  had  at  the 
request  of  the  respondent  measured  the  contents 
of  the  cask,  and  that  he  found  it  would  contain 
seventeen  gallons  one  quart  and  one  pint  only, 
and  that  he  had  also  examined  eleven  other  casks 
belonging  to  the  appellants  which  were  in  the 
respondent's  possession  purporting  to  be  kilder- 
kins of  eighteen  gallons,  and  that  he  found  seven 
of  such  casks  deficient  in  holding  capacity. 

It  was  also  proved  on  behalf  of  the  appellants 
that  the  process  of  coopering  casks  which  has  to 
be  carried  out  by  all  brewers  has  the  effect  of 
diminisbing  the  holding  capacity  of  casks  sub- 
jected to  such  process ;  and  also  that  it  was  usual 
when  casks  containing  ale  are  sent  out  by  the 
appellants  to  their  customers  that  an  invoice  is 
made  ont  by  the  appellants'  invoice  clerk  in  tri- 
plicate,  and  that  each  such  document  is  stamped 
by  him  -vrith  the  words,  "  Our  casks  are  vessels  to 
carry  beer  not  measures,  but  care  is  taken  that 
they  contain  not  lessthan  theirrepnted  quantities," 
and  that  one  of  such  invoices  is  handed  to  the 
cnatomer  receiving  the  casks,  another  is  signed 
by  such  customer  and  returned  to  the  office  of  the 
appellanta,  and  the  other  is  retained  by  the 
appellants  in  their  invoice  book. 

The  triplicate  of  the  invoice  left  with  the 
respondent  on  the  2lBt  Oct.  last  was  produced 
by  one  Ross  Hunter,  the  appellants'  invoice  clerk, 
and  was  annexed  to  the  case  and  marked  "  B." 

The  invoice  sent  with  the  ale  and  the  cask  in 
question,  and  marked  A,  was  not  impressed  with 
the  words  above  referred  to. 

Ross  Hunter  also  produced  as  proof  that  in- 
voices were  so  stamped  as  aforesaid  seven  other 
invoices,  all  of  which  were  impressed  or  stamped 
with  the  words  above  referred  to,  and  pur- 
ported to  be  signed  by  the  respondent,  but  the 
respondent  stated  on  oath  that  only  one  of  the 
invoices  delivered  to  liim  was  stamped  with  the 
words  referred  to.  The  invoice  marked  A  was  the 
only  one  produced  by  the  respondent. 


The  attention  of  the  justices  was  drawn  to  the 
following  cases — namely :  Budd  v.  Lucas  (64  L.  T. 
Rep.  292;  (1891)  1  Q.  B.  408)  and  Hayley  v. 
Taylor  (82  L.  T.  Rep.  803). 

The  justices  found  as  facts:  (1)  That  a  kil- 
derkin is  a  cask  of  sufficient  capacity  to  hold 
eighteen  gallons.  (2)  That  the  cask  in  question 
was  of  a  capacity  to  hold  seventeen  gallons  one 
quart  and  one  pint  only.  (3)  That  the  invoice 
and  the  cask  had  been  supplied  to  the  respon- 
dent by  the  appellants  in  the  usual  course  of 
their  business  and  with  their  knowledge.  (4)  That 
the  appellants  were  aware  that  the  process  of 
coopering  casks  had  the  effects  of  diminishing  the 
holding  capacity  of  such  casks. 

They  therefore  convicted  the  appellants  of  the 
offence  charged  against  them  in  the  information. 

Sect.  2  of  the  Merchandise  Harks  Act  1887  is  as 
follows : 

(1)  Svery  person  who  (a)  forges  any  trade  mark,  or 
(b)  falsely  applies  to  gooit  any  trade  mark  or  any  mark 
so  nearly  resembling  a  trade  mark  as  to  be  oaloolated 
to  deceive,  or  (c)  makes  any  die,  block,  machine,  or 
other  inatrnment  for  the  porpoae  of  forging  or  of  being 
need  for  forging  a  trade  mark,  or  (d)  applies  any  faU» 
trade  desoription  to  goods,  or  («)  dispoaei  of  or  has  in 
his  poasesBion  any  die,  block,  maohine,  or  other  inatrn- 
ment for  the  porpoae  of  forging  a  trade  mark,  or  (/> 
caasea  any  of  the  things  above  in  this  section  mentioned 
to  be  done,  ahall ,  subject  to  the  provisions  of  this  Act,  and 
nnleas  he  proves  that  he  acted  without  intent  to  defraud, 
be  gnilty  of  an  offence  against  this  Act. 

Lush,  K.O.  and  Simey  for  the  appellants. — The 
justices  have  not  found  here  any  fraud  on  the  part 
of  the  appellants,  and  there  was  no  evidence  of 
any  fraud  which  is  a  necessary  ingredient  of  an 
offence  under  sect.  2  of  the  Merchandise  Marks 
Act  1887.  There  was  in  fact  here  no  false  trade 
description  to  goods,  for  no  description  of 
capacity  was  mt^e  by  the  appellants,  and  the 
stamped  words  upon  all  the  invoices,  with  the 
exception  of  this  one  of  the  21st  Oct.,  clearly 
shows  that  no  description  of  capacity  was  made. 

Lowenthal,  for  the  respondent,  was  not  called 
up  to  argue. 

Lord  Alvesstone,  C.J. — In  these  cases  I 
think  a  good  deal  too  much  is  very  often  said 
about  justices  not  having  found  fraud,  and  things 
of  that  kind.  The  scheme  of  the  Act  is  not  diffi- 
cult to  follow.  The  application  of  a  false  trade 
description  must  be  considered,  having  regard  to 
whether  it  is  a  false  description,  and  there  is  a 
protection  under  sub-sects,  (a),  (b),  and  (e),  and 
the  defences  about  reasonable  precautions  having 
been  taken  and  otherwise  acting  innocently,  and 
giving  information,  and  so  on,  are  only  defences 
which  are  properly  raised  where  there  is  that 
which  is  proved  or  taken  to  be  a  false  trade 
description.  The  main  point  Mr.  Lush  has 
argued  here  is  that  under  the  circumstances, 
either  with  or  without  the  note,  there  is  no  false 
trade  description.  I  must  point  out  that  on  the 
question  of  the  defendants  proving  thai  they  acted 
innocently  and  took  honest  precautions  there  is 
a  finding  which  I  think  is  conclusive  against  the 
defendants — that  is  the  fourth  finding :  "  That 
the  appellants  were  aware  that  the  process  of 
coopering  casks  had  the  effect  of  diminishing  the 
holding  capacity  of  such  casks."  Therefore, 
although  it  is  not  said  and  not  found  in  the  case 
that  they  are  too  big  in  the  beginning,  care  is  to 
be  taken  after  the  casks  have  been  coopered.    In 
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that  state  of  things,  I  think  the  case  mnst  be 
argued  on  the  basis  that  the  jostioes  found  that 
what  Mr.  Gibson  got  was  inroioe  A,  and  I  think 
probably  they  were  also  satisfied  that  he  signed  a 
copy — ^whether  or  not  it  helps  the  appellants  I 
will  consider  in  a  moment.     With  regard  to  the 
false  trade  description,  the  thing  sent  ont  was 
"  1  kilderkin."    It  is  not  necessary  in  the  least 
to  call  the  thing  a  kilderkin ;  you  may  call  it  a 
vessel  containing  so  mach,  or  a  cask  containing 
so  much,  or  you  may  use  a  neutral  term  and 
call  it   a   Tessel — they  are  all    vessels   in   one 
sense — bat  the  three  measures  of  quantity  known 
for  beer  purposes  are  those  enumerated  on  the 
defendant's  own  invoices — a  hogshead,  a  barrel, 
and  a  kilderkin ;  and  nobody  can  suggest  that  a 
description  bv  kilderkin  is  not  a  description  of 
qnantity.    I  ao  not  think  Mr.  Lush  seriously  con- 
tends that.  Knowing  the  barrel  may  contain  a  less 
quantity  under  certain  ciroamstanoes,  and  the 
appellsjits  are  the  people  who  best  are  able  to 
measure  it,  for  the  publican  who  sells  by  retail 
cannot  possibly  have  the  same  means  of  measur- 
ing, even  it  he  could  do  it.    Having  regard  to 
what  must  be  left  in  the  barrel,  the  mlage,  when 
it  is  being  sold  bv  retail,  it  would  be  extremely 
difficult  for  a  publican  to  measure  it  in  the  same 
way ;  but  knowing,  at  any  rate,  it  is  a  thing  which 
they  can  measure,  the  appellants  elect  to  describe 
it  as  a  kilderkin.    In  my  opinion,  if  the  justices  are 
taken  to  have  acted  upon  A,  sent  to  the  appellant 
and  delivered   as  a  trade  description,  I  think  it 
could  scarcely  be  argued  that  it  was  not  a  false 
description,  snd  there  is  ground  for  saying  that 
no  sumcient  precaution  luid  been  taken   to  see 
that  the   barrel  in  question  contained    not  less 
than  eighteen  gallons.    Mr.  Lush  says  all  that  is 
'  taken  away,  because  it  must  be  taken  for  the 
purposes   of   this   case   that   Gibson   signed  a 
counterfoil  or  duplicate  or  triplicate  with  the  note 
upon  it.    I  confess  I  do  not  think  the  note  does 
Mr.  Lush  any  goad  at  all.     I  would  only  point 
out,  though  I  do  not  know  that  it  is  very  impor- 
tant, that  the  respondent  stated  that  only  one  of 
the  invoices  delivered  ever  had  that  stamped  upon 
it.    When  yon  look  at  the  note,   what  does  it 
amount  tor    Is  it  not  a  statement  that  the  cask 
may  contain,  and  that  the  buyer  must  assume 
that  the  cask  may  contain  less  than  a  kilderkin  P 
It  is  called  a  kilderkin  still,  and  I  must  point  oat 
that  it  seems  to  ma  very  important  for  the  pur- 
pose of  dealing  with  this  question  that  the  only 
people   who  can  practically  test  the  capacity  of 
the  particular  barrel  are  the  brewers.    On  that 
document  he  has   signed    they   say  that :  "  Our 
casks  are  vessels  to  carry  beer,  not  measures  " — 
that  mav  mean  that  you  are  not  to  take  it  that  it 
is  exactly  eighteen  gallons,  or  that  it  is  exactly 
thirty-six  gallons,  or  whatever  the  other  measure, 
the  hogshead,  is — "  but  care    is  taken  that  they 
contain  not  less  than  their  reputed  quantities." 
In  my  opinion,  the  words  "  reputed  quantities  " 
refer   to  the  words  "  kilderkin  "  and  "  barrel," 
which   are  on   the  same    document,  that    the 
representation  there  is  that  it  is  eighteen  gallons, 
and  the  statement  is  that  you  need  not  trouble  to 
be  exact,  but  you  may  take  it  that    this    is  a 
representation  that  care  has  been  taken  that  it 
contains  at  least  eighteen  gallons.    That  does,  in 
my  opinion  to   adopt   Eennedv,  J.'s  language, 
"  lull  the  purchaser  into  sleep."  It  is  a  repi-esenta- 
tion  on  which  he  is  meant  to  act,  and  I  cannot 


think  that  that  kind  of  note  can  fsirlv  be  used  to 
say  that  the"  reputed  quantity  "  whicQ  they  have 
chosen  to  adopt  is  not  to  oe  applied  to  this 
particular  case.  I  think  it  is  open  to  the  descrip- 
tion that  at  least  the  reputed  quantity  applies. 
Therefore,  whether  we  assume  that  the  docn- 
ment  A  was  the  actuid  invoice,  which  is  what  I 
think  the  justices  proceeded  on,  or  whether  we 
are  to  take  it  that  Gibson  knew  that  he  had 
signed  a  document  with  that  note  upon  it,  I 
think  equally  the  justices  had  facts  before  them 
on  which  they  could  come  to  the  conclusion  that 
it  was  a  false  trade  description,  and  that  they 
were  also  justified  in  coming  to  the  conclusion 
that  the  dnendante  had  not  satisfied  them  that 
they  had  otherwise  acted  honestly,  or  had  taken 
all  reasonable  precautions  against  tite  commission 
of  an  offence.  I  therefore  think  that  this  appeal 
must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  am 
willing  to  take  the  case  on  the  footing  that  it 
must  be  dealt  with  as  it  the  document,  the  invoice  B, 
was  the  one  to  be  considered.  But  I  think  invoice 
B  clearly  states — I  do  not  think  anybody  could 
understand  it  as  meaning  anything  else  than  this 
—that  the  kilderkin  by  which  the  cask  supplied 
is  described  contains  as  nearly  eighteen  gallons 
SB  reasonable  care  can  make  it.  It  turns  out 
that  it  is  short.  Can  it  possibly  be  said  that 
there  is  not  a  false  description  and  a  false  trade 
description  ?  If  that  is  so,  the  only  remaining 
question  is  whether  there  was  evidence  that  this 
was  not  done  innocently,  and  whether  the  justices 
have  dealt  with  that  question.  I  think  they  have. 
They  have  found  the  appellants  were  aware  that 
the  process  of  coopering  the  casks  led  to  an  altera- 
tion in  the  contente  of  the  casks  and  to  a  gradual 
diminution  in  the  contents  of  the  casks.  If  they 
had  been  told  that,  and  if  they  represented  that 
they  had  taken  care  that  they  should  be  as  nearly 
as  possible  up  to  the  mark,  that  this  and  all  their 
casKs  should  be  as  nearly  as  possible  up  to  the 
mark— on  all  those  ^unds  I  think  the  justices 
were  perfecUy  justified  in  thinking  that  that 
could  not  possibly  have  been  done,  and  therefore 
that  this  had  not  been  done  honestly.  I  think 
the  justices  were  right  on  both  pointe. 

Kbnhedt,  J. — I  agree,  and  I  have  nothing  to 

Appeal  diemisned. 

Solicitors:  Bel/rage  and  Co.,  tor  Murray  a.nd 
Bich^nond,  Newcastle-upon-Tyne ;  W.  H.  Warl(no, 
for  Dix  and  Harle,  NewcasUe-upon-Tyne. 


KING'S  BENCH  DIVISION,  IN  BANK- 
EUPTCT. 
Monday,  June  6. 
(Before  BiaHA.M,  J.) 
Be  0.  Gbkaves  and  W.  H.  Gbeaves.  (a) 
Bankruptcy  —  Praeliee  —  Partnership  —  Order 
under  leet.  125    of  Bankruptcy    Act  1883  for 
adminUtration  of  eitate  of  defeated  partner — 
Bankruptcy  of   surviving  partner— Order  for 
consolidation  of  proceedings  in  the  ttoo  estates- 
Bankruptcy  Act  1883   (46  *  47    Viet.  c.  62), 
M.  106, 108, 112, 125. 
Where  the  estate  of  a  deceased  partner  it  being 
administered  under  sect.  125  of  the  Bankrupiev 

(a)  Imported  by  J.  AawiL  Tbsoi^lb,  Eaq.,  BuTlst*r-at-L«w. 
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Act  1883,  the  court  ha$  power  to  eon$olidate  the 

proceeding*  toith  thoee  ia  the  bankruptcy  of  the 

ewrviving  partner. 
Ex  PABTE  application  by  the  official  receiver  for 
the  consolidation  of  the  proceedings  nnder  the 
bankmptcies   of   C.    Greaves   and   hia   partner 
W.  H.  Greaves. 

W.  H.  Greaves  died  in  Feb.  1904,  and,  after  his 
will  had  been  proved,  an  order  was  made  on  the 
22nd  April  for  the  administration  of  his  estate  in 
bankruptcy,  under  sect.  125  of  the  Bankruptcy 
Act  1883,  and  the  official  receiver  became  trustee. 

On  the  11th  March  1904  a  receiving  order, 
followed  by  adjudication,  was  made  against 
G.  Greaves,  who  had  been  carrying  on  business  as 
a  stockbroker  in  partnership  with  W.  H.  Greaves. 

Almost  all  the  creditors  were  creditors  of  the 
firm  in  respect  of  business  debts. 

The  Bankruptcy  Act  1883  provides  as  follows : 

Sect.  106.  Where  two  or  more  buikrapto/  petitions  are 
presented  against  the  lame  debtor  or  ajraiixt  joint 
debtors,  the  oonrt  may  oonyolidate  the  prooeedingi,  or 
any  of  tbem,  on  snoh  terms  as  the  oonrt  thinks  fit. 

Sect.  108.  If  adebtorby  oregainitwhomabankraptoy 
petition  haa  been  preiented  dies,  tho  prooeedinge  in  the 
matter  ahall,  nnleaa  the  oonrt  otheririse  orden,  be 
oontinned  aa  if  he  were  alive. 

Seot.  112.  Where  a  reaeivin^r  order  haa  been  made  on 
a  bankroptoy  petition  againat  or  by  one  member  of  a 
partnership,  any  other  bankruptcy  petition  against  or 
by  a  member  of  tbe  fame  partnemhip  ahall  be  filed  in 
or  tnuuf  erred  to  the  oonrt  in  which  the  firat  mentioned 
petition  is  in  oonrae  of  proeeontion,  and,  nnleaa  tbe  oonrt 
otharwiae  direots,  the  aame  trnstee  or  reoeiver  shall  be 
appointed  as  may  have  been  appointed  in  reapsct  of  the 
property  of  the  fint  mentioned  member  of  the  partner- 
ship, and  the  oonrt  may  give  anch  direotiona  for 
oonaolidating  the  prooeedmgs  nnder  the  petition  as  it 
thinka  joat. 

Muir  Mackenzie  in  support  of  the  application. — 
Although  there  ia  no  precedent  for  the  con- 
solidation of  proceedings  in  an  ordinary  bank- 
ruptcy with  an  administration,  I  submit  the  court 
has  power  to  do  so,  and  in  tliis  case  it  would 
be  a  great  convenience  and  saving  of  expense. 
In  He  Abbott ;  Ex  parte  Official  Receiver  (09  L.  T. 
Rep.  705 ;  (1894)  1  Q.  B.  442)  it  was  held  that 
there  was  power  to  consolidate  receiving  orders 
against  members  of  a  partnership,  even  though 
prior  to  the  presentation  of  tbe  petitions  tbe  part- 
nership had  biaen  dissolved,  there  being  in  existence 
joint  assets  and  liabilities. 

BiaHAH,  J. — I  think  that  the  official  receiver 
is  entitled  to  tbe  order  he  asks  for.  Sub-sect.  5 
of  sect.  125  of  the  Bankruptcy  Act  1883  enacts : 
"  Upon  an  order  being  made  for  the  administration 
of  a  deceased  debtor's  estate,  the  property  of  the 
debtor  shall  vest  in  the  official  receiver  of  the 
court,  and  he  shall  forthwith  proceed  to  realise 
and  distribute  the  same  in  accordance  with  the 
provisions  of  this  Act."  If  that  be  read  in  con- 
junction with  sect.  100,  which  gives  power  to 
consolidate  proceedings,  and  with  sect.  112,  which 
directs  that  the  estates  of  bankrupt  partners 
shall  be  administered  by  the  same  trustee,  then  it 
seems  to  me  to  appear  that  the  court  haa  power 
to  make  this  order. 

Solicitor :  Q.  Tilling. 
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Monday,  June  13. 

(Before  Biohau  and  Daklino,  JJ.) 

Be  Etebson  ;  Ex  parte  Official  Bbceiteb.  (a) 

Bankruptcy — Amount  not  exceeding  591. — Right  of 

appeal — Bankruptcy  rule  129  (2). 
The  word  "  court "  in  Bankruptcy  rule  129  meant 
the  original  court  exercising  jurisdiction  in 
Bankruptcy,  and  the  words  "  Court  of  Appeal " 
may  mean  the  Divisional  Court  in  Bankruptcy. 
The  refusal  by  the  court  under  that  rule  to  give 
leave  to  appeal,  where  the  money  or  money's 
toorth  involved  does  Tiot  exceed  50!.,  it  not  an 
order  from  which  there  can  be  an  appeal. 

Appeal  from  the  decision  of  the  judge  of  the 
County  Court  of  Monmouthshire  holden  at 
Newport,  in  which  the  money  or  money's  worth 
involved  did  not  exceed  bOl. 

The  County  Oonrt  judge  having  refused  leave 
to  appeal,  an  ex  parte  application  was  made  to 
Bruce,  J.  (the  Bankruptcy  judge  for  the  time 
being),  by  way  of  appeal  from  the  refusal  to  grant 
leave  to  appeal,  and  an  order  was  made  giving 
leave  to  appeal. 

A  preliminary  objection  was  raised  on  the 
ground  that  Bruce,  J.  had  no  jurisdiction  to  make 
an  order  reversing  the  refusal  of  the  County  Court 
judge  to  give  leave  to  appeal. 

Bankruptcy  rule  129  provides  as  follows : 

(1)  Except  by  leave  of  tbe  osnrt  there  shall  be  no 
appeal  to  the  Court  of  Appeal  from  any  order  made  by 
oossent,  or  aa  to  costs  only. 

(2)  Exoept  by  leave  of  the  oonrt  no  appeal  to  the 
Conrt  of  Appeal  ahall  be  broaght  from  any  order  relating 
to  property  when  it  ia  apparent  from  the  prooeedinge 
that  the  money  or  money'a  worth  involved  doea  not 
exceed  50(. 

HanseU  in  support  of  the  preliminary  objection. 

Muir  MackenzietoT  tlie  appellant. — The  County 
Court  judge  having  i-ef  used  leave  to  appeal,  the 
judge  of  the  High  Conrt  for  the  time  being 
exercising  Bankruptcy  jurisdiction  had  power  to 
reverse  that  refusal  under  Bankruptcy  rule  134a, 
and  the  appeal  to  him  was  rightly  made  ex  parte, 
as  the  original  application  to  the  County  Court 
judge  for  leave  to  appeal  had  been  m»derx  parte. 
He  i-eferred  to  the  concluding  words  of  Lord 
Esher's  judgment  in 

Mx  parte  OHehriat;  Be  Armstrong,  55  L.  T.  liap. 
538;  17Q.  B.  Div.  521. 

HanseU.  in  reply,  referred  to 
Lane  v.  SsdaiU,  Gl>  L.  T.  Rip.  CS6 ;  (1891)  A.  C. 
210. 

BiOHAH,  J. — I  think  the  preliminary  objection 
must  prevail.  It  appears  on  the  face  of  the  notice 
of  motion  that  tho  order  related  to  property  of 
less  amount  than  50/. ;  the  case  therefore  comes 
within  rule  129  of  the  Bankruptcy  rules,  and  that 
rule  provides,  first,  that  except  by  leave  of  "  the 
court "  there  shall  be  no  appeal  from  any  order 
made  by  consent,  or  as  to  costs  only.  Now,  the 
word  '•  court  "  there,  in  my  opinion,  means  the 
court  of  iirat  instance,  and  the  words  "  Court  of 
Appeal  "  mean,  as  applied  to  this  case,  this  court. 
Th«9  rule  then  goes  on  to  say  that, "  except  by 
leave  of  the  court  no  appeal  to  the  Court  of 
Appeal  shall  be  brought  from  any  order  relating 
to  property  when  it  is  apparent  from  tbe  proceed- 
ings that  the  money  or  money's  worth  involved 

(a;  UeiMwIad  by  J.  ANwrL  TsaooiLO,  Esq..  BarrisMr-al-Lav. 
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does  not  exceed  50Z."  The  object  of  that  Bub- 
section  of  rale  129  is  to  prevent  appeals  in  small 
and  insignificant  cases.  This,  in  my  opinion,  is 
one  of  those  cases,  bat,  whether  it  is  or  is 
not,  it  appears  on  its  face  to  be  so,  and  the 
rale  says  that  no  appeal  shall  be  broa);;ht  except 
by  leave  of  the  court  from  which  the  appeal 
is  beint;  made.  That  leave  has  never  been 
obtained,  and  therefore  the  condition  which 
is  a  condition  precedent  to  the  hearing  of 
the  appeal  has  never  been  performed.  But  it  is 
said  that  the  refusal  by  the  court  below  to  give 
leave  is  in  itself  an  order  from  which  there  can 
be  an  appeal,  and  it  is  said  that  Mr.  Justice  Bruce, 
sitting  in  chambers,  has  heard  that  appeal,  and 
has  reversed  the  refusal  of  the  County  Court 
judge,  and  has  given  leave  to  appeal.  I  do  not, 
for  my  own  part,  think  that  the  refusal  by  the 
County  Court  judge  to  give  leave  to  appeal  was 
an  order  from  whicTi  any  appeal  could  be  brought 
at  all,  and  I  do  not  think  that  the  order,  what- 
ever it  was,  made  by  Mr.  Justice  Bruce  can  be 
said  to  supply  the  place  of  the  condition  prece- 
dent which  is  required  by  rule  129 ;  that  condition 
precedent  being,  as  I  have  said,*  the  leave  of  the 
court  from  which  the  appeal  comes.  I  think  the 
objection  must  prevail. 

Dablino,  J. — I  am  of  the  same  opinion.  The 
rule  says  that  there  shall  be  no  appeal  "  except  by 
leave  of  the  court,"  and  it  is  conceded  that  those 
words  mean  the  original  court  exercising  jurisdic- 
tion in  Bankruptcy — in  this  instance  the  County 
Court.  The  leave  of  that  coart  has  not  been 
obtained,  bat  Mr.  Muir  Mackenzie  says  that  when 
the  application  for  leave  to  appeal  has  been  made 
to  the  court  and  refosed,  then  yon  do  not  need  the 
leiive  of  that  coui-t,  because  you  can  appeal 
against  the  refusal  to  grant  leave — that  is  to  say, 
you  can  appeal  with  the  direct  decision  of  the 
court  against  yon  that  yon  shall  not  appeal.  If 
that  is  BO,  and  if  Mr.  Muir  Mackenzie's  argument 
is  right,  I  can  see  no  meaning  whatever  tiia.t  can 
be  given  to  the  words  "except  by  leave  of  the 
court,"  because  his  argument  is  that,  although 
the  rule  says  that  there  shall  be  no  app^ 
"  except  by  leave  of  the  court,"  yet  as  a  matter  of 
fact  you  can  appeal,  and  you  can  do  it  in  every 
case  if  you  simplT  go  tnrough  the  formality  of 
asking  leave,  and  having  leave  refused  you.  I  do 
not  think  that  that  is  what  the  rule  means  at  all. 
I  think  the  rule  was  intended  to  discourage 
appeals  in  cases  under  the  amount  it  mentions, 
and  to  put  cases  above  that  amount  on  a  totally 


different  footing. 


Appeal  dismissed. 


Solicitors :    Solicitor  to  the  Board  of    Trade ; 
Frederick  Kinch. 
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Monday,  June  13. 
(Before  Biohah  and  Dablino,  JJ.) 


Be  FoNSFOBi) ;    Ex  parte   Thb  Bankbupt.  (a) 

Bankruptcy — Scheme — Bejeetion—Adjudicationr— 
Notice  to  debtor — Applieaiion  to  annul  on 
ground  of  absence  of  notice — Lapse  of  time-~ 
Banhniptey  Act  1883  ^46  &  47  Viet.  e.  52),  ss.  20 
(1),  143  {!)— Bankruptcy  rules  190,  191,  192, 
192a,  350. 

A  reeeivivg  order  having  been  made  against  the 
(a)Bep<»ted  b7  J.  Amwtl  Tbiobald,  Bsq.,  BuTlatar-at-Law. 


debtor,  a  scheme  of  arrangement  was  proposed 
which  was  emuidered  on  the  J  5th  Dee.  1903  by  a 
meeting  of  creditors  at  which  the  debtor  was 
present.  The  meeting  rejected  the  schema  and 
resolved  on  adjudication.  Immediately  after 
the  meeting,  withoiU  any  notice  to  and  in  the 
absence  of  the  debtor,  the  order  of  adjudication 
was  made  on  the  applieaiion  of  the  petitioning 
creditors.  On  the  lith  April  1904  the  debtor 
applied  to  the  registrar  to  annul  the  order.  The 
trustee  had  in  the  meanwhile  realised  a  portion 
of  the  estate. 

Held,  that  the  application  was  rightly  dismissed 
on  the  ground  that  it  was  too  late. 

The  practice  of  the  High  Court,  which  requires  a 
two  days'  notice  to  be  served  on  the  debtor  of  the 
application  for  adjudication,  approved. 

Appeal  by  the  bankrupt  from  an  order  of  the 
registrar  of  the  County  Court  of  Monmouthshire 
holden  at  Newport,  dated  the  14th  April  1904, 
dismissing  his  application  to  annul  the  order  of 
adjudication. 

The  receiving  order  was  made  on  the  11th  Aug. 
1903,  and  on  the  4th  Nov.  a  scheme  of  arrange- 
ment was  proposed  which  was  considered  on  the 
15th  Dec.  Dy  a  meeting  of  creditors,  at  which  the 
debtor  was  present.  The  meeting  rejected  the 
scheme,  and  resolved  that  the  debtor  should  be 
adjudicated  bankrupt;  and  immediately  after  the 
meeting,  in  the  absence  of  the  debtor,  the  order 
of  adjudication  was  made  on  the  application  of 
the  petitioning  creditors. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52), 
ss.  20  (1)  and  143  (1),  provides  as  follows : 

Sect.  20  (1).  Where  a  reoeiving  order  is  made  agunst  m 
debtor,  then,  if  the  orediiora  at  the  first  meetiog  or  any 
ad)ODTnment  thereof  by  ordinary  reaolntion  leaolvethat 
the  debtor  be  adjndged  bankrupt,  or  pass  no  rseolntion, 
or  if  the  orediton  do  not  meet,  or  if  a  oompoaition  or 
scheme  ia  not  aooepted  or  approved  in  pargnanoe  of  this 
Aot  within  fourteen  daya  after  the  ooncluaion  of  the 
examination  of  the  debtor  or  inch  farther  time  as  the 
oonrt  may  allow,  the  conrt  shall  adjudge  the  debtor 
bankrupt ;  and  thereupon  the  property  of  the  bankrupt 
shall  become  divisible  among  his  creditors  and  shall  vest 
in  a  trustee. 

Sect.  143  (1).  No  proceeding  in  bankruptcy  shall  be 
invalidated  by  any  formal  defect  or  by  any  irregularity, 
unless  the  court  before  which  an  objection  is  made  to 
the  proceeding  is  of  the  opinion  that  substantial  injustice 
has  been  caused  by  the  defeat  or  irregularity,  and  that 
the  injustice  cannot  be  remedied  by  any  order  of  that 
oourt. 

The  Bankruptcy  rules  provide  as  follows  : 

190.  At  the  time  of  making  a  receiving  order,  or  at 
any  time  thereafter,  the  conrt  may,  on  the  application 
of  the  debtor  himself,  adjudge  him  bankrupt.  Such 
application  may  be  made  orally  and  without  notice. 

191.  When  a  receiving  order  has  been  made,  and  a 
quorum  of  creditois  do  not  attend  at  the  time  and  place 
appointed  for  the  first  meeting,  or  one  adjournment 
thereof,  or  where  the  official  reoeiver  satisfies  the  oonrt 
that  the  debtor  has  absconded,  or  that  the  debtor  does 
not  intend  to  propose  a  composition  or  scheme,  or  in  any 
of  the  other  oases  mentioned  in  the  Act,  the  oonrt  may. 
either  on  the  application  of  a  creditor  or  of  the  official 
receiver,  forthwith  adjndge  the  debtor  bankmpt. 

192.  Where  a  oomposition  or  scheme  is  not  accepted 
by  the  creditors  at  tihe  first  meeting,  or  at  one  of  the 
odjonrmnents  thereof,  the  court  may,  on  the  application 
of  the  official  reoeiver,  or  of  any  person  interested, 
adjadge  the  debtor  bankmpt. 
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192a.  Where  the  pnblio  examination  of  a  debtor  ia 
ardjoamed  tine  die,  and  the  debtor  has  not  prerioosly 
been  adiadged  baokmpt,  the  court  may  forthwith,  and 
nithont  any  notice  to  the  debtor,  adjudge  him  bankrupt. 

350.  Non-oomplianoe  with  any  of  these  Tules,  or  with 
any  rule  of  practice  for  the  time  being  in  force,  shall  not 
render  any  prooeeding  Toid,  unlets  the  oonrt  shall  so 
diieot,  bat  such  proceeding  may  be  set  aside,  either 
wholly  or  in  part,  as  irregular,  or  amended  or  otherwise 
dealt  with  in  such  manner  and  upon  suoh  terms  as  the 
oouit  may  think  At. 

Muir  Mackenzie  for  the  appellant. — ^Th  e  order 
of  adjudication  was  made  contrary  to  the  rules, 
in  that  the  debtor  had  not  notice  of  the  applica- 
tion, and  therefore  had  no  opportunity  oi  being 
heard.  Although  sect.  20  appears  to  be  impera- 
tive, the  oonrt  has  power  for  Bu£Soient  cause  to 
adjourn  the  proceedings : 

Re  Thurlmc ;  Sx  'parte  Official  Receiver,  72  L.  T. 
Bep.  642 ;  (1895)  1  Q.  B.  724. 

And  if  the  debtor  had  had  notice  of  the  applica- 
tion for  adjudication,  he  might  have  obtained  an 
adjournment  for  the  preparation  of  a  new 
scheme. 

Herbert  Beed,  K.G.  and  Comer  for  the  respon- 
dents, the  petitioning  creditors. — The  application 
to  the  registrar  was  not  made  till  four  months 
after  the  adjudication,  and  the  trustee  had  in  the 
meanwhile  realised  a  portion  of  the  estate.  The 
Bankruptcy  rules  were  passed  to  prevent,  and  not 
to  work,  injustice,  and  it  would  be  a  great  hard- 
ship on  the  trustee  and  on  purchasers  from  him 
if  the  adjudication  was  set  aside  on  an  applica- 
tion four  months  late.    They  referred  to  rule  350. 

Muir  Mackenzie. — The  defects  referred  to  in 
rule  350  are  formal  defects,  such  as  a  mistake  in 
a  name  or  date. 

BiOHAM,  J. — I  think  that  this  appeal  must  be 
dismissed.  Fonsford  was  served  with  a  bank- 
mptcy  notice  on  the  11th  Aug.  1903,  and  on  the 
2l8t  Aug.  a  bankruptcy  petition  was  issued  based 
on  that  notice,  and  on  the  14th  Sept.  a  receiving 
order  was  made.  On  the  4th  Nov.  a  scheme  of 
arrangement  was  proposed  which  was  considered 
by  the  creditors  on  the  15th  Dec,  who  rejected 
it  and  resolved  that  the  debtor  should  be  adjudi- 
cated a  bankrupt.  Sect.  20  of  the  Bankruptcy  Act 
1883  then  came  into  operation.  [His  Lordship 
read  the  section.]  Now,  I  myself  have  a  difficulty 
in  knowing  why  the  court  ought  not  at  once  to 
adjudicate  the  debtor  a  bankrupt,  but  Thurlow'a 
case  (ubi  stip.)  shows  that  in  a  proper  case  the 
court  may  hold  its  hands  and  may  not  make  the 
order.  Here  application  was  made  for  an  order 
of  adjudication  by  the  petitioning  creditors 
immediately  after  the  meeting  of  creditors,  and 
the  order  was  made  then  and  <£ere.  Now,  we  are 
told  that  the  practice  in  the  High  Court  is  for  a 
notice  of  such  an  application  to  be  served  on  the 
debtor,  and  that  that  notice  is  a  two  days'  notice, 
and  I  desire  to  say  nothing  against  that  practice. 
But,  the  adjudication  having  been  made  without 
notice  (except  the  notice  received  by  the  debtor  at 
the  creditors'  meeting)  on  the  15th  Dec.,  we  are 
asked  to  set  it  aside  on  a  notice  of  motion  dated  the 
17th  April.  The  trustee  in  the  bankruptcy  has 
acted  and  has  realised  a  portion  of  the  estate,  and 
the  condition  of  things  has  entirely  changed.  We 
have  been  told  that  the  debtor  did  take  some 
irregular  procrodings  to  get  the  receiving  order, 
&c.,  set  aside,  which  carae  to  nothing  ;  but,  not- 


withstanding that,  in  my  opinion  this  application 
is  much  too  late.  Rule  350  of  the  Bankruptcy 
rules  is  a  complete  answer.  [His  Lordship  read 
the  rule.]  The  debtor  is  alone  to  blarae,  and  the 
omission  to  give  him  the  two  days'  notice  was 
no  hardship. 

Dablinq,  J. — I  agree.  Sect.  20  contains  no 
provision  that  any  application  shall  be  made  or 
notice  given  the  debtor,  and,  although  no  doubt  it 
is  the  practice  only  to  apply  that  section  when 
notice  has  been  given  of  the  application,  there  is 
no  reported  ca^e  on  the  point.  I  think  we  ought 
to  look  and  see  if  any  harm  has  been  done  to  the 
debtor.  Not  only  has  no  harm  been  done,  but  if  we 
allov^ed  this  appeal  we  might  cause  a  great  amount 
of  harm  by  upsetting  titles  derived  through  the 
trustee.  Lord  Esher  in  TKurloui's  case  (ubi  (up.) 
said  that  "  the  Court  of  Banki-aptcy  is  a  court  to 
whose  procedure  the  rale,  that,  as  far  as  possible, 
mere  technicalities  should  be  brushed  away  in 
favour  of  what  is  fair  and  just,  is  especially 
applicable.  In  so  far  as  the  power  of  the  court  is 
limited  by  Act  of  Parliament,  the  court  must,  of 
course,  obey  the  Act ;  but  the  Bankruptcy  Acts 
ought,  in  my  opinion,  to  be  construed  as  far  as 
possible  so  as  to  give  the  largest  discretion  to  the 
Court  of  Bankruptcy."  We  are  therefore  entitled 
to  use  our  discretion  in  tiie  largest  sense,  and 
we  onghv  not  in  this  cjise  to  enforce  a  mera 
technicality. 

Appeal  dismissed.    Leave  to  appeal  refuted. 

Solicitors :  Robert  Carter ;  Gardner  and  Herbert, 
Newporbi  Mon. 
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COURT   OF   APPEAL. 

Monday,  July  11. 

(Before  Collins,  M.B.  and  Stirling,  L.J.) 

The  Cheapside.  (a) 

ON  APPEAL  PROM  THE   PBOBAIK,  DIVORCE,  AND 
ADMIRALTY   DIVISION   (ADMIRALTY). 

Practice — Juritdietion — Action  in  ram — Salvage 
— Foreign  plaintiffs — Counter-claim  in  per- 
sonam— Demurrage — Order  XIX.,  r.  27. 

An  action  in  rem  was  brought  by  the  owners, 
master,  and  crew  of  a  foreign  steamship  to 
recover  remuneration  for  salvage  services  ren- 
dered to  an  English  steamship.  The  owriers  of 
the  English  steamship  put  tn  a  defence  to  the 
action,  and  also  counter-claimed  against  tlie 
owners  of  the  foreign  steamshi^t  to  recover 
demurrage  due  to  thevi  under  charter  parties 
entered  into  between  the  owners  of  the  foreign 
ship  and  themselves.  The  owners  of  the  English 
steamship  could  not  have  brought  an  action 
against  the  foreign  owner  in  this  country  for  the 
demurrage.  The  owners  of  the  foreign  steamship 
took  out  a  summons  to  have  the  counter-claim 
struck  out.  The  registrar  of  the  Admircdty 
Court  struck  out  tlie  counter-claim  on  the  ground 
that  it  tended  to  delay  and  interfere  with  the 
proper  trial  of  the  action.     On  appeal  to  the 

(a)  Reported  byLiONiLF.  0.  Dahiiv,  £aq.,  Barriitsr-at-^*)r. 
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judge  of  the  Admiralty  Cmtrl  the  deeition  of  the 
registrar  wot  reverted.  On  appeal  by  the  foreign 
ownerM  to  the  Court  of  Appeal  : 
Held,  that  the  defendants  the  English  steamship 
owners  had  a  right  to  bring  the  counter-claim, 
and  that  the  judge  of  the  Admiralty  Court,  as  a 
judge  of  the  High  Court,  had  jurisdiction  to  try 
such  a  counter  claim,  and  that  he  had  rightly 
exercised  his  discretion  in  refusing  to  strike  out 
the  counter-claim. 
Griendtoveen  v.  Hamlyn  (8  Times  L.  Bep.  231) 

foUowed. 
Motion  on  appeal  from  a  deoiaion  of  Barnes,  J. 
rerersing  a  decision  ot  the  Admiralty  registrar. 

The  plaintiffs  were  the  owners,  master,  andoraw 
of  the  steamship  Oscar  Dickson,  and  they  sonfiht 
to  recover  salvaKO  for  services  rendered  to  the 
English  steamship  Cheapside  and  her  freight  in 
the  river  Petschora.  in  Northern  Bassia,  in  Sept 
1903.  It  appeared  that  the  owners  of  the  Oscar 
Dickson,  the  Kordrysica  Company,  had  chartered 
the  Cheapside  to  proceed  to  Petsohora,  and  there 
load  a  cargo  of  timber  owned  by  the  Kordryeka 
Company,  and  the  alleged  salvage  services  had 
been  rendered  by  the  Oscar  Dickson,  which  the 
Nordryska  Company  provided  to  pilot  the 
Cheapside  ap  and  down  the  Petscbora  river.  The 
writ  in  the  salvage  suit  was  issued  on  the 
2lst  Nov.  1903,  and  the  statement  of  claim  was 
delivered  on  the  3rd  Feb.  1904.  On  tho  7th  March 
a  defence  and  counter-claim  was  delivered  by  the 
owners  of  the  Cheapside  by  which  they  denied  that 
any  salvage  was  due  to  the  plaintiffs,  and  alleged 
by  way  of  counter-claim  that  the  sum  of  1701. 
was  due  to  them  from  the  Nordryska  Company 
for  demarrage  under  two  charter  parties  dated  the 
24th  July  1903  and  the  23rd  Feb.  1903,  by  which 
they  had  chartered  the  Cheapside  to  the  Nor- 
dryska Company.  On  the  13th  May  1904  the 
plaintiffs  delivered  a  reply  and  a  defence  to  tbe 
counter-claim,  denying  that  any  demarrage  was 
due.  On  the  15th  June  the  plaintiffs  applied  to 
the  registrar  of  the  Admiralty  Court  by  summons 
asking  that  tbe  counter-claim  should  be  struck 
out  on  tbe  ground  that  the  court  had  no  juris- 
diction to  try  it.  The  registrar  struck  it  out 
under  Order  XIX.,  r.  27,  on  the  ground  that  the 
counter-claim  tended  to  delay  and  interfere  with 
the  fair  trial  of  the  action.  The  defendants 
appealed  to  the  judge,  and  on  the  27th  June 
Gorell  Barnes,  J.,  following  the  decision  in 
Griendtoveen  v.  Hamlyn  (ubi  sup.),  allowed  the 
appeal  and  ordered  the  counter-claim  to  stand. 
A^nst  this  order  the  plaintiffs  appealed  to  the 
Court  of  Appeal. 

Dawson  Miller  for  the  plaintiffs. — The  claim  is 
a  claim  in  rem  for  salvage.  The  Admiralty  Court, 
as  such,  had  no  jurisdiction  to  try  a  claim  for 
demurrage,  ajid  such  a  claim  cannot  be  made  by 
way  of  counter-claim.  It  has  been  decided  that 
defendants  in  personam  cannot  be  added  in  an 
action  in  rem : 

The  Boivetfield,  51  L.  T.  Bep.  128 ;    5  Asp.  Mar. 

LairCas.265: 
The  Vera  Crus,  51  L.  T.  R»p.  24,  104;  5  A«p.  Mar. 
Law  Oas.  .386. 

The  counter-claimants  are  not  named,  and  are 
unknown,  for,  the  action  being  tn  rem,  it  is 
brought  against  "the  owners  of  tbe  Cheapside," 
and  the  plaintiff-i  are  entitled  to  know  who  is 
counter-claiming.    The  court  will  not  allow  an 


action  tn  rem  and  an  action  tn  personam  to  be 
tried  together : 

The  Oermanie,  73  L.  T.  Bep.  730 ;  8  Asp.  Iftf.  Law 
Caa.  116. 
Further,  the  counter-claim  must  delay  the  hearing 
of  the  action,  and  therefore  it  should  be  struck 
out. 

D.  Stephen*  for  the  defendants  and  plaintiffs  on 
the  connter-daim. — The  Admiralty  Court  has 
jurisdiction  to  try  the  counter-claim  under  sub- 
sect.  3  of  sect.  24  of  the  Judicature  Act  1873. 
Since %he  passing  of  the  Judicature  Act  the  judge 
of  the  Admiralty  Court  has  been  a  judge  of  tbe 
High  Court  of  Justice,  and  as  such  has  jurisdiction 
to  try  all  causes  which  may  be  brought  in  that 
division,  as  well  as  all  causes  which  might  have 
been  brought  under  the  former  A dmiralty  j urisd lo- 
tion. That  being  bo,  it  became  a  question  of  dis- 
cretion, and  the  learned  judge  has  exercised  his 
discretion  rightly  in  deciding  to  try  both  claim 
and  counter-claim .  It  was  admitted  that  an  action 
could  not  have  been  brought  on  the  facts  which 
support  the  counter-claim  against  the  Nordryska 
Company,  but  here  the  plaintiffs  have  sought  the 
jurisdiction,  and  so  the  difficulty  of  service  does 
not  arise,  and  on  the  authority  of  Oriendtoveen  v. 
Hamlyn  {ubi  sup.)  the  counter-claim  is  in  order. 
[He  was  stopped  by  the  Court.] 

Collins,  M.B.  —  This  is  an  appeal  from  a 
decision  of  Barnes,  J.,  who  has  refused  to  strike 
out  a  counter-claim  which  he  was  asked  to  strike 
out  on  the  ground  that  the  action  is  brought 
tn  rem  for  stdvage,  and  the  owners  of  the  salving 
vessel,  which  happened  to  be  a  pilot  boat,  are 
out  of  the  jarisdiotion.  The  defendants  set 
up  not  only  a  defence  but  a  counter-claim 
against  the  owners  of  the  pilot  boat  for  delay 
on  their  part  as  charterers  of  the  defendants* 
vessel.  That  counter-claim  undoubtedly  is  an 
action  in  personam,  and  not  an  action  t'n  rem, 
and  accordingly  the  contention  of  the  plaintiffs  is 
that  this  is  an  attempt  to  join  by  way  of  counter- 
claim an  action  in  personam  with  an  action  tn  rem, 
and  they  say  that  the  Court  of  Admiralty  has  no 
jurisdiction  to  entertain  any  such  counter-claim 
tn  personam.  This  point  has,  however,  been  raised 
before,  and  it  has  been  decided  that  tbe  judge  of 
the  Court  of  Admiralty  has  not  ceased  to  be  a 
judge  of  the  High  Court  because  be  is  a  judge  in 
the  Court  o(  Admiralty,  and  that  although  as 
judge  of  the  Court  of  Admiralty  he  has  no 
:|urisdiction  to  try  an  action  for  demurrage,  as 
judge  of  the  High  Court  he  has,  and  whether  or 
not  he  can  blend  those  two  jurisdictions  is  a 
matter  for  his  discretion,  subject  to  review  by  this 
court.  The  judge  of  the  Court  of  Admiralty 
has  endeavoured  in  this  case  to  do  jastice 
by  availing  himself  of  the  fact  that  he  has  a 
double  jurisdiction,  and  by  not  dividing  the  two 
jurisdictions  he  is  able  to  do  jastice  in  this  way. 
The  defendants  would  not  be  in  a  position  to 
bring  this  counter-claim  in  a  separate  action  for 
the  simple  reason  that  the  plaintiffs  are  out  of 
the  jurisdiction.  There  would  he  great  difficulty 
in  serving  them  under  our  procedure.  The  defen- 
dants, therefore,  desire  to  avail  themselves  of  the 
fact  that  the  plaintiffs  have  sought  this  jaris- 
diotion, and  for  the  reasons  that  were  expressed 
in  very  forcible  and  olear  language  by  Lord  Cole- 
ridge in  the  case  ot  OrientUoiwen  V.  Hamlyn  (ubi 
sup.)  it  is  perfectly  clear  that  that  is  a   proper 
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coarse  for  the  defendants  to  take,  and  one  which 
this  conrt  would  sanction.  Accordingly  the 
learned  judge,  founding  bis  judgment  on  that 
case,  thought  that,  having  the  jariadiotion,  as  was 
decided  in  another  case,  I'he  Germanic  {ubi  sup.), 
in  his  court,  he  would  be  abundantly  justified  in 
exercising  it  in  thia  case.  In  thia  caae  there  ia  no 
such  difficulty  as  was  felt  in  the  case  of  the 
Germanie.  The  difficulty  in  that  caae  was  that 
if  the  court  assumed  in  one  action  to  try  two 
cauaea  of  action,  one  brought  in  rem  and  one 
brought  in  ptrionam,  different  legal  atandarda 
would  ba  applicable  in  those  two  caDaes  of 
action,  because  questions  of  negligence  and 
contributory  negligence  would  arise,  and  therefore 
it  would  be  necessary  to  apply  the  common  law 
standard  to  one  part  of  the  case  where  questions 
of  Routributory  negligence  arose,  and  the 
Admiralty  standard. to  another  part  of  the  case 
where  contributory  negligence  did  not  arise. 
There  would  also  be  the  complication  of  having  a 
jury  to  try  one  part  of  the  caae  and  the  judge  to 
try  another  part. '  This  onae  is  entirely  free  from 
all  those  questions.  To  begin  with,  the  question 
of  contribatory  nesligence  does  not  arise,  and 
the  law  to  be  applied,  whpther  by  the  jndge  of  the 
Admiralty  Court  or  the  High  Court,  ia  the  same. 
Secondly,  in  regard  to  a  jury  trying  one  cause  of 
action  and  a  judge  the  other,  that  difficulty  also 
does  not  ezist^  because  the  defendants,  who  seek 
to  try  what  I  may  call  a  common  law  action,  in 
which  a  jury  may  be  forced  on  them,  may  them- 
selves ask  for  a  jnry  in  substitution  for  the 
Admiralty  Ooorfc  Aasessora,  and  if  the  judge 
though*:  the  two  cases  could  be  better  tried  by  a 
jnry  and  the  plaintiffs  were  to  inaist  on  the 
counter-claim  against  them  being  tried  by  a  jnry, 
the  jndge  conld,  if  he  thought  fit,  have  both 
causes  of  action  tried  by  a  jury.  In  my  opinion 
the  learned  judge  has  properly  exercised  hia  dis- 
oretioD,  and  the  matter  was  within  his  jurisdic- 
tion. 
Stiblino,  L.J.,  concurred. 

Solicitors  for  the  plaintiSa,  Trinder,  Capron, 
and  Co. 

Solicitors  for  the  defendants,  Uolman, 
Birdwood,  and  Co. 


HIGH   COURT   OF   JUSTICE. 


KING'S  BENCH  DIVISION. 

May  10  and  11. 

(Before  Lord  Altkbbtonb.    C.J.,   Wills  and 

Kbnnbdt,  JJ.) 
GoLDSTiiR  (app.)  V.  HoLUNGswoBTH  (resp.).  (a) 
Factory  and  toorkahop — Underground  bakehouse — 
Expenses  of  alteration  to  get  district  council's 
consent — Covenant  by  lessee  to  pay  "  impositions 
and  outgoings  "—Factory  and  Workshop  Act 
1901  (1  Edw.  7,  c.  22),  s.  101. 

The  lessee  of  an  underground  bdkehoiue  covenanted 
to  pay  '•  aU  existing  and  ftUwre  taxes,  rates, 
duties,  assessments,  impositions,  and  outgoings 
of  every  description  for  the  time  being  payable 
either  by  the  landlord  or  tenant  in  respect  of 
the  said  premises." 

(a)  BapcrM  bj  W,  DB  B.  aiBSiBT,Ei(|.,  Burlit«r-U-L«ir, 


The  district  council  having  refused  to  grant  their 

certificate  under  seet.  101  of  the  Factory  and 

Workshop  Act  1901   urdess  certain  alterations 

toere  carried  out. 
Held,  that  the  expenses  of  these  alteralioni  were 

"impositions"  or  "outgoings,"  and  that  they 

must  be  borne  by  the  lessee. 
Case  stated  on  a  complaint  preferred  by  the 
appellant,  the  leaaee  and  the  occupier  of  No.  14, 
Gnickaand-street,  Mile-end,  let  by  the  respondent 
to  the  appellant  as  a  bakehouse,  that  the  oertifi- 
cate  required  by  the  Factory  and  Workshop  Act 
1901,  sect.  101  (2)  oould  not  oa  obtained  unless  cer- 
tain structural  altorations  were  made  as  required 
by  the  Stepney  Borough  Council,  and  that  the 
expenses  of  such  alterations,  estimated  at 
1481.  13i.,  ought  to  be  borne  by  the  respondent 
as  owner  of  the  premises. 

At  the  hearing  the  following  facts  were  proved 
or  admitted  :— 

The  premises.  No.  11,  Chicksand-atreet,  were 
originally  let  on  lease  in  1892  to  one  Reuben 
Morris,  and  were  assigned  to  the  appellant  in  1893, 
and  were  used  by  the  appellant  as  a  bakehouse 
until  the  17th  MUrch  1903,  when  a  new  lease  of 
the  premises  for  the  term  of  twenty-one  years  was 
granted  by  tiie  respondent  to  the  appellant  at  the 
rental  of  502.  per  annum,  since  which  date 
the  premises  have  continued  to  be  uaed  as  a 
bakehouse. 

It  waa  proved  that  unlets  certain  structural 
alterations  were  made  at  a  cost  estimated  at 
148Z.  13i.,  the  certificate  required  by  sect.  101  (2) 
of  the  Factory  and  Workshop  Act  1901  oould  not 
be  obtained. 

It  was  contended  for  the  respondent  that  the 
covenant  in  the  lease  of  the  17th  March  1903  that 
the  lessee  "  will  during  the  said  term  pay  all  existing 
and  f  ature  tezes,  rates,  duties,  assessments,  imposi- 
tions, and  outgoings  of  every  description  for  the 
tjme  being  payable  either  by  landlord  or  tenant  in 
respect  of  the  said  premises  respectively  (except 
landlord's  property  tax) "  was  a  contract  on  the 
part  of  the  appellant  to  pay  the  expenses 
mentioned  in  sect  101,  and  that  the  words 
"  impoaitions  and  outgpinga "  in  the  above- 
mentioned  covenant  covered  such  expensea. 

On  the  other  hand,  it  waa  contended  for  the 
appellant  that  the  covenant  only  applied  to  auch 
sums  of  money  coming  under  the  category  of 
taxea,  rates,  &o.,  as  the  landlord  or  tenant  were 
bound  by  law  to  pay  in  respect  of  the  premises, 
and  that  the  expenses  referred  to  in  the  section 
were  a  voluntary  payment,  and  made  merely  for 
the  purpose  of  enabling  the  appellant  to  carry  on 
his  business  as  a  baker. 

The  magistrate  upheld  the  respondent's  con- 
tention and  dismissed  the  complaint. 

The  question  of  Jaw  arising  on  the  above 
statement  was  whether  the  expenses  mentioned 
in  the  section  were  covered  by  the  words  "  imposi- 
tions and  outgoings "  in  the  before-mentioned 
covenant. 

By  the  Factory  and  Workshop  Act  1901 
^  Edw.  7,  c.  22),  8. 101 : 

1.  An  nndsrgroDiid  bakehouse  aliall  not  be  oied  as  a 
bakehouM  onleu  it  was  so  used  at  the  puain^r  of  this 
Aot. 

2.  Sabjeot  to  the  foiegoins  provision,  after  the  lit 
Jan.  1904  an  nndergronnd  bakehouse  shall  not  be  used 
nnleas  oertiSed  b;  the  diatriot  oonnoil  to  be  snitable  (or 
that  pnrpose. 
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3.  For  the  purpose  of  ifaia  aeotion  an  underjfronnd 
bakefaonae  aball  mean  a  bakehonae  any  baking-room  of 
which  ia  so  aitoate  that  the  aarfaoe  of  the  floor  ia  more 
than  3ft.  below  tbe  anrfaca  of  the  footway  of  the 
adjoining  street  or  of  tbe  ground  adjoining  or  nearest  to 
the  room.  The  ezprenioD  "  baking-room  "  means  any 
room  used  for  baking,  or  for  any  prooess  incidental 
thereto. 

4.  An  underground  bakehonae  sball  not  be  certified  as 
suitable  nnleaa  the  diatriot  oonnoil  is  aatiafied  that  it 
is  snitable  as  regards  oonstinotion,  light,  ventilation, 
and  in  all  other  respects. 

(5)  This  section  aboil  have  effect  as  if  it  were  included 
among  the  proTisiona  relating  to  bakehonses  wbicb  are 
referred  to  in  sect.  26  of  the  Pablio  Health  (London) 
Act  1891. 

(6)  If  any  place  ia  used  in  oonfraTention  of  the  aeotion 
it  shall  be  deemed  to  be  a  workshop  not  kept  in  con- 
formity with  this  Act. 

(7)  In  the  event  of  the  refusal  of  a  certificate  by  the 
district  council,  the  ooonpier  of  the  bakehouse  may, 
within  twenty-one  days  from  the  refusal,  by  complaint, 
apply  to  a  court  of  summary  jurisdiction,  and,  if  it 
appears  to  the  satisfaction  of  the  oonrt  that  the  bake- 
honae is  suitable  for  use  as  regards  construction,  I'ght, 
Tentilation,  and  in  all  other  respects,  the  oonrt  shall 
therenpon  grant  a  certificate  of  auitablUty  of  the  bake- 
honae, which  shall  have  effect  aa  if  granted  by  the 
district  council. 

(8)  Where  any  place  has  been  let  aa  a  bakehouse,  and 
the  certificate  required  by  this  section  cannot  be 
obtained  unless  structural  alterations  are  made,  and  the 
occupier  alleges  that  the  whole  or  part  of  the  expenses 
of  the  alteration  onght  to  be  borne  by  the  owner,  he  may 
by  complaint  apply  to  a  court  of  summary  jnriadiction, 
and  that  oonrt  may  make  such  order  concerning  the 
expenses  or  their  apportionment  as  appears  to  the  court 
to  be  just  and  equitable  under  the  circumstances  of  the 
case,  regard  being  had  to  the  terms  of  any  contract 
between  the  parties ;  or,  in  the  alternative,  the  court 
may,  at  the  request  of  the  occupier,  determine  the 
lease. 

Firmingertor  the  appellant. — These  expenses 
are  not  a  payment  within  the  meaning  of  this 
covenant,  as  it  is  not  a  compulsory  payment,  like 
"  rates,  taxes,  duties,  assessments,  impositions, 
and  outgoings,"  which  are  referred  to,  but  it  is  a 
volnntaiy  or  optional  one,  made  by  the  lessee  to 
enable  him  to  carry  on  his  business.  A  voluntary 
payment  of  this  description  does  not  come  within 
the  covenant.    He  referred  to 

flaiTM  V.   Biciman,   SO   L.  T.  Eep.  722;  (1904) 
1  K.  B.  13. 

This  was  not  a  compulsory  payment  "  in  respect 
of  the  premises."  Foulger  v.  Arding  (86  L.  T. 
Ilep.  488 ;  (1902)  1  K.  B.  700)  shows  that  to  come 
within  a  covenant  of  this  kind  it  must  be  both  in 
respect  of  the  premises  and  compulsory.  Two 
cases  were  referred  to  before  the  learned  magistrate 
— namely,  Stoekdale  v.  Aschenherg  (88  L.  T.  Rep. 
767;  (1903)1  K.  B.  873)  and  Be  Warriner  ;  Bray- 
thaw  V.  NinnU  (88  L.  T.  Rep.  766;  (1903)  2  Oh. 
367),  but  they  have  no  bearing  on  this  question. 
The  jurisdiction  of  the  magistrate  to  apportion 
the  expenses  is  not  excluded  by  this  covenant.  In 
Monk  V.  Arnold  (86  L.T.  Rep.  580;  (1902)  1  K.  B. 
761)  it  was  decided  that  whatever  might  be  the 
true  construction  of  the  covenant,  the  court 
had  jurisdiction  under  sect.  7  (2)  of  the  Factory 
and  Workshop  Act  1891  to  apportion  the  expense 
of  providing  means  of  escape  from  fire  between 
the  lessor  and  lessee  in  such  proportion  as 
appeared  to  be  "  just  and  equitable  under  all  the 
circumstances  of  the  case."    That  applies  here. 


Gilbert  Mellor  (C.  H.  Perrott  with  him)  for  the 
respondent. — These  expenses  are  an  "  outgoing  "  - 
or  an  "  imposition "  within  the  meaning  of  the 
covenant,  and  they  must  be  borne  by  the  lessee. 
He  referred  to 

Foulger  v.  Arfiing  (tup.). 
That  case  is  in  the  respondent's  favour.    Monk  v. 
Arnold  {sup.)  is  different  to  this  case,  for  it  was 
decided  on  a  different  section  in  a  different  Act. 

Fimiinger  in  reply. 

Lord  Alveestone,  O.J. — The  only  doubt  I 
have  in  this  case  is  whether  we  can  deal  with  the 
matter  finally  or  whether  we  ought  to  send  it 
back  to  the  learned  magistrate.  That  doubt  has 
arisen  in  my  mind  not  from  the  facts  aa  stated  in 
the  case,  but  from  the  particular  language  which 
the  learned  magistrate  has  used  in  stating  the 
question  for  the  opinion  of  this  court.  He  states 
it  as  follows :  "  The  question  of  law  arising  on 
the  above  statement  tor  the  opinion  of  the  court 
was  whether  the  expenses  mentioned  in  the  said 
sub-section  were  covered  by  the  words '  impositions 
and  outgoings  '  in  the  before-mentioned  cove- 
nant." However,  I  have  come  to  the  conclusion 
that  there  is  no  substantial  reason  for  remitting 
the  case  to  the  learned  magistrate,  and  the  point 
left  to  us,  and  which  we  have  to  consider,  is 
whether  the  "  expenses  "  mentioned  in  sect.  101 
(8)  of  the  Factory  and  Workshop  Act  1901  are 
"  impositions  and  outgoings"  within  the  covenant. 
Now  this  lease  was  granted  in  March  1903,  that 
is,  after  the  passing  of  the  Factory  and  Workshop 
Act  1901,  and  after  the  decision  of  the  Court  of 
Appeal  in  Foulger  v.  Arding  (86  L.  T.  Eep.  488  ; 
(1902)  1  K.  B.  700).  The  Act  of  1901  clearly 
contemplates  that  leases  may  contain  clauses  of 
this  nature.  It  is  quite  useless  to  attempt  to  deal 
with  all  the  authorities  on  the  point  whether  these 
expenses  are  within  this  covenant,  for  they  are 
quite  irreconcilable,  and  have  been  stated  to  be  so 
by  the  Court  of  Appeal  in  Foulger  v.  Arding 
(sup.).  That  being  the  case,  I  adopt  as  the  basis 
of  my  decision  here  the  judgment  in  that  case. 
It  was  contended  by  the  appellant  that  these  were 
not  an  "  imposition  or  outgoing  "  payable  by  either 
the  landlord  or  the  tenant,  because  they  were 
voluntary  payments  which  the  tenant  might  or 
might  not  make.  I  do  not  think  that  it  is  quite 
fair  to  put  that  construction  upon  sect  101  (8).  If 
upon  application  by  the  tenant  the  magistrate  had 
made  an  order  that  some  of  these  expenses  were 
to  be  borne  by  the  owner  these  expenses  would 
then  become  an  "  imposition  or  outgoing "  to  be 
borne  by  the  owner.  We  have  been  asked  to  send 
the  case  back  to  the  magistrate  on  the  ground 
that  the  view  he  bad  taken  was  that  his  juris- 
diction  had  been  ousted  by  the  covenant,  and  so 
he  had  refused  to  exercise  his  jurisdiction  under 
his  sect.  101  (8)  of  tbe  Act  of  1901.  I  think,  how- 
ever, that  the  learned  magistrate  meant  to  say 
that  if  the  court  was  of  opinion  that  these 
expenses  were  within  the  covenant  then  his 
decision  refusing  to  make  an  order  on  the  land- 
lord for  any  part  of  the  expenses  was  to  stand.  I 
cannot  see  how  it  would  be  just  and  equitable 
under  the  circumstances  of  this  case — the  lease 
being  for  some  twenty-one  years — to  place  this 
imposition  or  outgoing  upon  the  landlord,  having 
regard  to  the  terms  of  this  lease.  This  is  tbe 
converse  case  to  Monk  v.  Arnold  (86  L.  T.  Rep. 
580 ;  (1902)  1  £.  B.  760),  which  was  decided  on 
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Beet.  7  (2)  of  the  Factory  and  Workshop  Act  1891. 
But  in  that  section  the  words  "  regard  being  had 
to  the  terms  of  any  contract  between  the  parties," 
which  are  in  sect.  101  (8)  of  the  Act  of  1901,  do 
not  appear,  and  the  appearance  of  those  words  in 
the  later  section  make  the  position  of  the  owner 
stronger.  Having  regard  to  the  length  of  the 
term  in  this  case  and  to  the  covenant  in  the  lease, 
I  cannot  see  any  grounds  for  saying  that  it  woald 
be  jnst  and  eqnitable,  nnder  the  circumstances 
of  ttiis  case,  to  make  an  order  that  the  whole  or 
any  part  of  the  expenses  of  the  alteration  ought  to 
be  borne  by  the  owner.  This  appeal  moat  therefore 
be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
'these  premises  were  let  as  a  bakehouse,  and, 
that  being  so,  what  we  have  to  consider  is  whether 
the  magistrate  has  come  to  a  right  conclusion  on 
this  case.  The  only  point  raised  by  it  is  whether, 
if  the  landlord  was  ordered  to  pay  all  or  a 
portion  of  these  expenses,  such  a  payment  would 
be  an  "  imposition  or  outgoing "  within  the 
meaning  of  the  covenant  in  the  lease.  I  think 
that  Foulqer  v.  Arding  {sup.)  decides  that  such  a 
payment  would  be  an  outgoing,  while  in  Monk  v. 
Arnold  (sup.)  that  such  a  payment  was  an  outgoing 
had  been  taken  for  granted.  If,  in  fact,  an  order 
had  been  made  on  the  landlord,  he  could  recover 
on  this  covenant  from  his  tenant.  I  have  some 
difficulty  in  understanding  a  passage  in  the  judg- 
ment of  my  brother  Channel!  in  Monk  v.  AmoUL, 
'where  he  seems  to  have  said  that  expenses  under 
sect.  7  (2)  of  the  Factory  and  Workshop  Act 
1891,  although  they  were  an  outgoing,  might  not 
be  an  outgoing  for  which  the  tenant  could  be  sued 
by  his  landlord  under  a  covenant,  like  the  one  in 
the  present  lease.  I  cannot  see  how,  if  it  is  an 
outgoing  within  the  covenant,  it  matters  what 
kind  of  outgoing  it  was  at  all.  I  see  no  ground 
for  sending  the  case  back  to  the  magistrate,  for 
whether  he  has  or  has  not  decided  that  it  is  just 
and  equitable  under  the  cLrcnmstances  of  the  vase 
that  the  tenant  should  pay  these  expenses — and, 
for  myself,  I  think  the  circumstances  must  be  very 
exceptional  for  a  contract  made  between  landlord 
and  tenant  to  be  reviewed — if  he  made  an  order 
on  the  landlord  to  pay  a  portion  of  them,  the 
landlord  could,  after  paying  such  portion,  at  once 
sue  his  tenant  and  recover  the  amount  under  the 
covenant  in  the  lease. 

Kennedy,  J. — \  am  of  the  same  opinion.  I 
also  think  it  would  be  useless  to  send  the  case 
back  to  the  magistrate.  On  the  case  before  us  I 
think  the  premises  were  let  as  a  bakehouse,  and 
I  agree  with  my  brother  Wills  that  these  expenses 
are  an  outgoing,  and,  that  being  so,  1  cannot  see 
why  they  do  not  come  within  the  covenant.  For 
myself,  I  cannot  understand  the  passage  in  my 
brother  Ghannell's  judgment  in  monk  y.  Arnold. 
The  sole  question  in  this  case  is,  has  the  tenant 
boond  himself  to  pav  this  outgoing  or  not,  and  the 
question  left  to  us  by  the  magistrate  is  whether 
tne  expenses  mentioned  in  sect.  101  (8)  were 
covered  by  the  words  "impositions  and  out- 
goings "  in  the  covenant.  In  other  words,  whether 
under  this  particular  agreement  the  tenant  had 
undertaken  to  pay  these  outgoings.  We  must 
answer  that  in  the  afBrmative,  and  the  appeal 
must  therefore  be  dismissed. 

Appeal  dismissed. 

Solicitors :  B.  A.  Lovett ;  Arthur  Bhtt.  , 


Monday,  May  16. 

(Before  Lord  Alvkestonb,    O.J.,    Wills  and 
Kbnnbdt,  JJ.) 

Stab  Tea  Gohpant  Limited  (apps.)   v. 
Whitwoeth  (reap.),  (a) 

Merchandise  marks — False  trade  description — Tea 
weighed  toith  paper — Oross  weight — Merchan- 
dise Marks  Act  1887  (50  *  51  Viet.  o.  28), 
..2(1). 

The  respondent,  having  asked  for  a  quarter  of  a 
pound  of  tea,  was  handed  by  an  assistant  of 
the  appellants  a  packet  aiready  folded  and  tied 
urith  string.  A  ticket  was  inserted  under  the 
string,  on  one  side  of  which  was :  "  Star  Tea 
Company  Limited.  QiMrter  pound  2s.  8d.  tea 
ticket  ..."  and  on  the  other  a  notice  that 
every  purchaser  of  a  quarter  of  a  pound  and 
upwards  was  given  some  usefvi  article.  The 
tea  urns  wrapped  in  a  piece  of  lead  paper,  on 
which  was  printed  "  Quarter  pound  gross 
weight."  The  tea  by  itself  was  s/iort  by  SJoai. 
of  a  quarter  of  a  pound,  but  with  the  paper 
was  slightly  in  excess. 

Held,  that  the  appeUanis  were  righUy  convicted 
under  sect.  1  (2)  of  the  Merchandise  Marks  Act 
1887  of  applying  a  false  trade  description  to  the 
tea  by  means  of  the  ticket.  , 

Case  stated  on  an  information  preferred  by  John 
Whitworth  (hereinafter  called  the  respondent) 
against  the  Star  Tea  Company  Limited  (herein- 
after called  the  appellants)  under  sect.  2  (1)  of  the 
Merchandise  Marks  Act  1887  (50  &  51  Vict, 
c.  28)  charging  that  the  appellants  on  the  5th  Jan. 
1904  at  the  borough  of  Walsall  unlawfully  did 
sell  to  the  respondent  a  certain  packet  of  tea  to 
which  was  applied  a  false  trade  description — viz., 
that  the  packet  of  tea  contained  a  "  quarter 
pound  weight  of  tea,"  contrary  to  the  provisions 
of  the  Merchandise  Marks  Act  1887. 

The  appellants  are  tea  merchants  and  carry  on 
business,  amongst  other  places,  at  22,  Park-street, 
in  the  borough  of  W^sall,  in  the  county  of 
Stafford,  their  registered  office  being  at  Nos.  292 
to  314,  Old-street,  in  the  City  of  London. 

The  respondent  is  an  inspector  of  weights  and 
measures  for  the  borough. 

On  the  5th  Jan.  1904  the  respondent  went  into 
the  appellants'  shop  at  Walsall.  He  asked  to  be 
supplied  with  a  quarter  of  a  pound  of  tea.  He 
was  told  there  were  two  prices,  viz.,  7'i<2.  and  8d. 
He  said  he  would  take  a  quarter  of  a  pound  at  8(2. 
The  shop  assistant  thereupon  took  from  a  shelf  a 
packet  of  tea  already  folded  and  tied  up  with 
string,  inserted  under  the  string  a  small  ticket, 
and,  wrapping  the  whole  in  brown  paper,  so 
delivered  it  to  the  respondent. 

The  wrapper  in  which  the  tea  was  contained 
consisted  of  a  piece  of  lead  or  silver  paper  on 
which  was  printed  "The  Star  Tea  Company's 
Special  Blend,"  and  in  small  type,  "Quarter 
pound  gross  weight." 

On  one  side  of  the  ticket  inserted  was  printed 
the  following:  "Star  Tea  Company  Limited, 
quarter  pound  2s.  8d.  tea  ticket,  22,  Park-street, 
Walsall,  1, 1986,"  and  on  the  other  side  a  notice 
to  the  effect  that  every  purchaser  of  tea  from  a 
qnarter  of  a  pound  and  upwards  was  given  some 
useful  article  or  check,  and  that  by  saving  a  num- 

(a)  Beportcd  bj  W.  Di  B.  BissntT,  Enq.,  BurlBtor-ftt-Liw. 
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ber  of  theee  checks  a  valuable  prize  would  be 
given  in  exchange. 

The  respondent  was  not  shown  the  silver  or 
lead  paper  wrapping — i.e.,  the  wrapper  in  question, 
nor  was  it  handed  to  hitn  or  read  before  it  was 
wrapped  in  the  brown  paper  and  delivered  to  him, 
nor  was  his  attention  oalled  to  the  words  printed 
on  it. 

The  respondent  weighed  the  packet  of  tea  which 
he  purchased  at  the  appellants'  shop  as  herein- 
before stated,  and  found  that  it  contained  less 
than  a  quarter  of  a  pound  of  tea — ^to  wit,  3Joz. 
only  of  tea,  and  that  with  the  paper  wrapper,  on 
which  the  words,  "  The  Star  Tea  Company's 
Special  Blend — Quarter  pound  gross  weight "  were 
printed,  the  packet  weighed  five  ur  six  grains 
more  than  a  quarter  of  a  pound. 

The  respondent,  before  asking  to  be  supplied 
with  the  quarter  pound  of  tea,  had  seen  in  a 
different  part  of  the  shop  a  quantity  of  tea  which 
was  being  weighed  and  placed  in  wrappers 
apparently  similar  to  the  wrapper  above  men- 
tioned ;  and  it  was  admitted  that  the  respondent 
knew  that  the  words  "  Star  Tea  Company  Limited, 
quarter  pound  gross  weight,"  were  printed  on 
tea- wrappers  of  tbe  appellants ;  but  his  attention 
had  not  been  called  by  the  appellants  to  these 
words,  and,  as  a  fact,  the  respondent  did  not  see 
the  words  printed  on  the  packet  actually  delivered 
to  him  until  the  purchase  had  been  completed 
and  be  had  taken  it  from  the  brown  paper  in 
which  it  had  been  supplied. 

The  respondent  knew  that  gross  weight 
included  the  weight  of  the  silver  or  lead  paper  in 
which  the  tea  was  wrapped,  and  that  it  was  the 
custom  of  the  majority  in  the  trade  to  weigh  the 
paper  with  the  tea. 

It  was  admitted  by  tbe  appellants  at  the 
hearing  before  the  justices  that  they  issued  and 
distributed  in  the  borough  of  Wallsall  handbills 
describing  and  enumerating  the  presents  given 
by  them  "  with  Jib.  of  tea." 

The  appellants  also  admitted  that  they  had 
placed  in  the  window  of  their  shop  printed 
labels  attached  to  tbe  presents  given  away  by 
them  with  a  quarter  of  a  pound  of  tea.  such 
labels  bearing  the  words,  "  Given  with  j  lb.  of 
tea." 

It  was  contended  on  behalf  of  the  respondent 
that  the  ticket  which  the  appellants'  manager 
placed  under  tbe  string  tied  round  the  packet  of 
tea,  as  hereinbefore  stated  (and  also  the  hand- 
bills and  labels),  constituted  a  false  trade  descrip- 
tion within  tt-e  meaning  of  the  Merchandise 
Marks  Act  1887. 

It  was  contended  on  behalf  of  the  appellants 
that  the  ticket  and  the  handbills  and  label  were 
not  a  trade  description  within  the  meaning  of  tbe 
Act,  nor  were  they  applied  to  the  packet  of  tea 
within  the  meaning  of  the  Act,  nor  were  they 
false,  and  that,  if  they  wei-e  trade  descriptions, 
they  must  be  taken  and  read  with  the  words 
"  quarter  pound  gross  weight "  printed  on  the 
packet  of  tea,  and,  this  being  so,  there  was  no 
false  trade  description  within  the  meaning  of  the 
Act. 

Tbe  justices  held  that  the  ticket  did  constitute 
a  false  trade  description  within  the  meaning  of 
tbe  Act,  and  convicted  the  appellants. 

Avory,  K.C.,  H.  D-  Bontey,  and  H.  M.  Finsh 
for  the  appellants. — This  was  a  proseontion  nnder 


the  Merchandise  Marks  Act  1887,  and  it  is  there- 
fore for  the  respondent  to  show  that  this  tea  was 
sold  with  a  false  trade  description.  That  depends 
upon  the  ticket,  which  was  not  a  trade  description 
at  all,  but  merely  a  voucher  for  a  prize.  The 
wrapping  on  tte  tea  showed  that  what  was  sold 
was  a  *'  quarter  pound  gross  weight,"  and  that 
was  a  true  description.    They  inferred  to 

£a>u7ie>/  v.  Bombay  Tea  Company,  83  L.  T.  Btp. 
175  ;  (1900)  2  Q.  B.  460. 

DUlurnal  for  the  respondent. 

Loi-d  Alvkrbtonb,  G.J. — The  justices  here 
have  found  that  this  ticket  was  a  false  trade 
description,  and  had  been  applied  to  the  packetof 
tea  by  the  appellants.  They  have  found  that  as- 
a  question  ot  fact,  and  I  cannot  see  that  they 
have  gone  wrong  in  law.  The  ticket  was  placed 
under  the  string,  to  be  seen  and  read  by  tbe 
purchaser,  and  it  can  therefore  be  said  to  be  a 
description  of  the  packet  which  was  sold.  That 
ticket  says  that  to  every  purchaser  of  tea  from 
a  quarter  of  a  pound  and  upwards  waa  given  a 
useful  article  or  check.  It  is  said  that  that 
deacriptionon  the  ticket  must  be  qualified,  because 
the  lead  or  stiver  paper  says  "quarter  pound 
gross  weight,"  but  I  am  not  at  all  satisfied  that  a 
purchaser  would  think  tliat  that  meant  a  quarter 
of  a  pound  of  tea  and  paper ;  but,  howevtjr'that 
may  be,  I  do  not  think  that  those  words  con- 
stitute of  necessity  a  snf&cient  qualification  of  the 
words  on  the  ticket.  I  cannot  see  that  the  magis- 
trates have  misdirected  themselves  in  law,  and  this 
appeal  must  be  dismissed. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
The  ticket  was  intended  to  entitle  the  purchaser 
to  some  prize,  and  it  saya  it  was  given  with  a 
quarter  of  a  pound  of  tea.  I  think  there  was  a 
lalse  trade  description,  and  that  the  justices  were 
entitled  to  come  to  the  conclusion  that  the  ticket 
constituted  a  false  trade  description  of  tbe 
article. 

Kennkdt,  J. — I  am  of  the  same  opinion. 
There  was  plenty  of  evidence  for  the  justices  to 
treat  the  ticket  as  a  false  trade  description,  and  I 
do  not  think  the  case  is  affected  by  the  lead  or 
silver  paper   with    the    words    "quarter    pound 


gross  weight." 


Appeal  dismissed. 


Solicitors :   Neve,    Beek,    and    Kirby ; 
Bowie,  and  Co.,  {or  J.  B.  Cooper,  Walsall. 


Ward, 


Monday,  May  16. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and 

Kennedy,  JJ.) 

Cbow  (app.)  t».  Davis  (reap.)  (No.  2).  (a) 

Metropolis — "  Dwelling-house  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  work- 
ing class"  —  Intention  and  adaptation  of  a 
dwelling-house  —  London  BuUding  Act  1894 
(57  &  68  Vict.  c.  ccxiii.),  $s.  13  (5),  ISO— London 
Building  Act  1894  {Ainendment)  Act  1898  (61  & 
62  Vict.  e.  cxxxvii.),  s.  4. 

Houses  eonslrueled  in  su^h  a  vaay  that  it  is  prae- 
tieally  certain  that  when  eonstrtteied — meaning 
at  the  time  of  construction  or  building,  and  not 
uUimately — they  would  be  inhabited  by  persons 

(a)  Beported  by  W.  Ds  B.  Bisbxbt,  Kaq.,  BNTiitar^t-Lkw. 
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of  ike  vmrking  ela$s,  then  the  fact  that  the 
builder  intend*  them  for  oeeupation  by  anyone 
who  would  take  them,  meaning  thereby  any 
person  who  might  coma  along,  and  who  might 
be  willing  to  t<uce  a  partieuiar  house  and  not 
oeeujay  or  underlet  it  for  the  purpose*  of  persons 
of  the  working  doss,  would  not  be  sufficient  to 
prevent  the  houses  being  houses  that  were  in- 
tended "  to  be  inhabited  .  .  .  by  persons  of 
the  working  class"  within  sect.  13  (5)  of  the 
London  Building  Act  1894. 

The  word*  "  to  be  inhabited  "  or  "  adapted  to  be 
inhabited  "  in  sect.  13  (5)  constitute  two  distinct 
conditions.  The  first  means  "  intended  to  he 
inhabited,"  and  the  second  mean*  in  some 
respects  "  having  features  of  construction  which 
point  to  the  use  of  the  houses  by  persons  of  the 
working  class  as  their  natural  use." 

Case  stated  on  qnestions  of  law  which  arose  upon 

an  appeal  under  sect.  150  of  the  London  Building 

Act  1894. 

1.  At  the  hearing  of  the  appeal  the  facts  stated 
in  the  following  paragraphs  were  either  prored 
or  were  admitted  oy  both  parties : — 

2.  The  appellant  is  the  district  snrveyor,  nnder 
the  London  Bailding  Act  1894  for  Wnitechapel 
and  Spitalfields.  The  respondent  is  a  builder  and 
an  owner  of  house  property.  On  or  about  the 
10th  Feb.  1902  the  respondent  served  on  the 
appellant,  pursuant  to  sect.  145  of  the  Act,  two 
building  notices.  By  the  first  of  these  notices 
the  respondent  gave  notice  of  his  intention  to 
erect  in  Spel  man- street,  in  the  parish  of  St.  Mary, 
Whiteohapel,  three  domestic  buildings  to  be  used 
Hs  private  houses  with  shops  on  the  ground 
floors,  and  containing  a  basement  and  four  storie 
above.  The  second  of  such  building  notices  was 
a  similar  notice  in  respect  of  two  domestic  build- 
ings to  be  used  as  private  houses  (but  without 
shops)  in  Cbicksand-street  in  the  same  parish. 

3.  On  or  about  the  25th  Feb.  1902  the  appellant 
served  upon  the  respondent  five  notices  of  objec- 
tion, pursuant  to  sect.  150  of  the  Act,  one  in 
respect  of  each  of  such  houses.  The  gpronnds  of 
objection  were  in  each  case  that  the  proposed 
bmiding,  being  a  dwelling-house  to  be  inhabited 
or  adapted  to  be  inhabited  by  persons  of  the 
working  class,  was  proposed  to  be  erected  or  re- 
erected  without  the  consent  of  the  London  County 
Council,  within  a  distance  of  20ft.  from  the  centre 
of  the  roadway  to  a  height  exceeding  the  distance 
of  the  front  or  nearest  external  walls  of  such 
building  from  the  opposite  sides  of  the  streets 
contrary  to  the  provisions  of  sect.  13  (5)  of  the 
Act,  as  amended  by  sect.  4  of  the  London 
Building  Act  1894  (Amendment)  Act  1898,  and 
without  providing  an  open  space  at  the  rear  of 
the  building  'n  accordance  with  the  require- 
ments of  sect.  41  of  the  Act  of  1894.  The  respon- 
dent appealed  against  each  of  such  notices  of 
objection. 

4.  Copies  of  the  two  building  notices  and  of  one 
of  the  notices  of  objection  were  annexed  to  and 
were  to  be  taken  as  part  of  this  case. 

3.  The  five  houses  which  were  the  subject  of 
tbe  building  notices  and  objections  were  to  be 
erected  upon  a  site  bounded  on  the  north  by 
Chicksand- street,  on  the  west  by  Spelman- street, 
on  the  Fodth  by  Little  John-street,  and  on  the 
east  by  Little  Hali&z- street.  The  widths  of  these 
streitswsre  as  follovrs :  Chicksand-street,  about 
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35ft. ;  Spehnan- street,  about  29ft.  Bin. ;  Little 
John-street,  nearly  10ft.;  and  Little  Halifax- 
street,  lift.  The  height  of  the  houses  was  to  be 
nearly  4Uft.,  and,  therefore,  in  the  case  of  Little 
John- street  and  Little  Halifax-street  considerably 
exceeded  the  distance  of  the  front  wall  of  the 
house  from  the  opposite  side  of  the  street.  The 
magistrate  did  not  determine  whether  the  height 
was  or  was  not  excessive  in  the  case  of  Chicksand- 
street  and  Spelman-street.  All  the  houses  were 
at  less  than  the  prescribed  distance  from  the 
centres  of  the  roadways. 

6.  On  the  13th  Feb.  1902  the  respondent 
produced  to  the  appellant  plans  of  the  base- 
ment, g.-x>und  and  first  floors  of  the  houses.  The 
houses  were  distinguished  on  these  plans  by 
different  colours.  Subsequently,  that  is  to  say,  on 
or  before  the  24th  Feb.  1902,  the  respondent  pro- 
duced to  the  appellant  certain  further  pl&ns 
showing  in  pencil  the  upper  parts  of  the  houses. 

7.  Some  time  in  the  year  1900  the  respondent 
acquired  the  three  blocks  of  old  houses  lying 
between  Chicksand-street  on  the  north,  Spelman- 
street  on  the  west.  Finch-street  on  the  south,  and 
CasBon-street  on  the  east  These  old  houses  were 
small  ones,  consisting  of  a  basement  and  two 
floors  above,  and  like  most  other  houses  in  the 
immediate  neighbourhood  were  inhabited  chiefly 
by  persons  of  the  working  class.  The  respondent 
then  proceeded  to  clear  the  site  preparatory  to 
rebuilding. 

8.  The  site  to  which  the  present  appeal  related 
was  the  smallest  of  the  three  sites  above. referred 
to.  Before  dealing  with  this  site  the  respon- 
dent prepared  plans  of  the  fourteen  old  houses 
by  which  it  was  occupied,  and  duly  procured 
those  plans  to  be  certified  by  the  appellant  as 
district  surveyor  under  sect.  13  (5)  of  the  Act. 

9.  The  respondent  did  not  disclose  or  intimate 
to  the  appellant  any  change  in  the  plans  above 
referred  to  as  having  been  produced  to  the  appel- 
lant on  the  13th  Feb.  and  the  24th  Feb.  (herein- 
after referred  to  as  the  fiist  set  of  plans),  but 
upon  the  hearing  before  the  magistrate  the 
respondent  produced  revised  plans,  embodying 
certain  alterations,  and  stated  that  ic  was  his 
intention  to  erect  the  houses  according  to  such 
revised  plans.  These  alterations  were  in  sub- 
stance that  all  five  houses  were  to  be  built  with 
shops  instead  of  only  three  of  them,  and  that  tbe 
basements  were  altered  so  as  to  provide  the 
air  space  required  by  sect.  41  (2)  ot  the  Act; 
for  example,  in  the  case  ot  house  No.  5,  the  two 
habitable  rooms  shown  in  the  basement  weie 
thrown  into  one,  and  one  of  the  two  fireplaces 
done  away  with,  and  in  this  way  the  requisite  air 
space  was  provided.  The  magistrate  found,  if 
necessary,  that  these  alterations  were  made  ^ith 
the  object  of  bringing  these  houses  within  the 
protection  of  tbe  decision  in  the  case  of  London 
County  Council  v.  Davis  (77  L.  T.  B«p.  693) 
hereinafter  referred  to,  and  for  the  purpose  of 
providing  the  air  space  above  referred  to. 

10.  The  appellant  relied  upon  certain  features 
of  the  house  as  showing  that  they  were  adapted 
and  intended  to  be  occupied  by  persons  of  the 
working  class.  These  features  were  in  the  case 
of  honae  No.  1,  which  may  be  taken  as  an  example, 
as  follows  :  (a)  The  large  number  of  rooms,  viz., 
thirteen ;  (6)  the  number  of  w.c.s.,  viz.,  three,  being 
one  in  the  basement,  one  on  the  ground  floor,  and 
on  the  first  floor ;  (e)  the  presence  of  what  are 
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called  "pasBage  rooms,"  that  is  to  say,  rooms 
arranf^d  in  pairs  so  that  the  inner  room  is  only 
approached  by  pasBini;  through  the  outer  room, 
and,  therefore  adapted  to  be  let  together  as  a 
sitting-room  and  a  bedroom;  (d!)  the  nnmber, 
viz.,  tnree,  of  sinks  or  basins,  and  corresponding 
water  taps,  one  in  the  basement,  one  on  the 
ground  floor,  and  one  on  the  first  floor ;  (e)  the 
separate  entrance  giving  access  to  the  house 
without  passing  through  the  shop  ;  (/)  the 
absence  of  the  convenieuoes  usual  in  a  house  of 
this  size  intended  for  occupation  by  a  single 
family,  that  is  to  say,  the  aosenoe  of  any  coal 
cellar,  pantry,  larder,  wood  store,  sonllery,  bath- 
room, lavatory,  or  hot  water  service. 

11.  Ten  of  the, houses  above,  in  par.  7,  referred 
to  as  having  been  erected  by  the  respondent  upon 
the  largest  of  the  three  sites  (viz.,  ten  houses  in 
Casson-street)  were  substantially  similar  to  the 
houses  the  subject  of  the  appeal  (exoept  that  they 
contained  no  shops)  and  were  described  in  the 
building  notices  given  by  the  respondent  to  the 
appellant  in  respect  of  them  as  "  domestic 
buildings  to  be  used  as  private  houses."  Each  of 
these  houses  have  been  fitted  with  three  cooking 
ranges,  one  in  each  of  the  two  basement  rooms, 
and  one  in  the  second  floor,  with  three  sinks. 

12.  The  respondent  produced  an  agreement, 
dated  the  lOtb  March  1902,  tor  letting  house 
No.  1  to  a  Mr.  Isaac  Barr  for  twenty-one  years, 
at  a  yearly  rent  of  1501.,  and  a  premium  of  lOOZ. 
He  also  produced  an  agreement,  dated  the  12th 
Dec.  1901,  for  letting  house  No.  3  to  a  Mr. 
Goldstein  for  twenty-one  years  (determinable 
as  therein  provided),  at  a  yearly  rent  of  1152. 
The  magistrate  was  not  satisfied  that  either 
Mr.  Barr  or  Mr.  Goldstein  was  in  a  position  to 
pay  the  rent  of  his  house  without  letting  off  some 
part. 

13.  The  immediate  neighbourhood  is  almost 
entirely  inhabited  by  persons  of  the  working 
class,  and  the  surrounding  circumstances  are 
such  that,  in  all  probability,  the  houses  when 
finished,  would  be  occupied  chiefly  by  persons  of 
the  working  class.  At  the  time  when  the  re- 
spondent gave  the  building  notices  in  respect  of 
these  houses,  he  kuew  that  they  would,  in  all  pro- 
bability, be  occupied  chiefly  by  persons  of  the 
working  class. 

14.  The  houses,  when  completed,  would  not  be 
specially  adapted  for  inhabitation  by  persons  of 
the  working  class  only.  They  would  be  suitable 
for  occupation  by  any  persons  living  in  a  small 
way,  whether  belonging  to  the  working  class  or 
not. 

15.  There  is  no  defiaition  in  the  London 
Building  Act  1894  of  the  term  "  persons  of  the 
working  class,"  and  it  is  used  throughout  this  case 
in  the  sense  in  which  it  is  ordinarily  used  and 
accepted. 

16.  No  consent  to  the  erection  of  the  houses 
was  obtained  by  the  respoadect  from  the  London 
County  Council. 

17.  The  appellant  contended  that  the  proposed 
houses  ware  dwelling-housea,  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working 
class,  within  the  meaning  of  the  proviso  to  s.  13 
(5)  of  the  Act,  and  that  the  building  of  them 
would,  therefore,  be  work  dose  in  contravention 
of  the  Act,  and  that  the  present  case  was  dis- 
tingaiahable  upon  the  facts  from  the  case  of 
London  County  Council  v.  Davit  {tup.). 


18.  The  respondent  contended  that  the  present 
case  was  governed  by  London  County  Couneil  v. 
Davis  (sup.). 

19.  The  magistrate  was  of  opinion  that  the 
respondent  had  no  intention  that  the  houses 
should  be  occupied  bjr  persons  of  the  working 
class  only,  but  that  he  intended  them  for  ocsnpa- 
tion  by  anyone  who  would  take  them.  He  was 
further  of  opinion  that  the  present  case  was 
governed  by  London  County  Couneil  v.  Davit 
{supra).  He  therefore  decided  to  disallow  the 
appellant's  objection  and  allow  the  appeal. 

The  case  having  come  up  for  hearing  it  was 
remitted  by  the  Divisional  Court  to  the  learned 
magistrate  for  rehearing  with  certain  directions  :     ^ 
(see  89  L.  T.  Rep.  407.)  '^ 

The  learned  magistrate  made  the  following 
report  after  his  rehearing  : 

This  is  a  oua  whioh  has  been  remitted  to  me  by  an 
order  of  the  ooart  dkted  the  19th  May  1903,  by  nhioh 
my  jadgment  or  determination  it  set  aside  and  the 
matter  ordered  to  be  reheard  with  the  opinion  of  the 
ooort  thereon  that  I  had  placed  too  mnoh  atresa  on  the 
word  "  only  "  ai  expreaied  in  the  jndgmenta,  and  that 
par.  No.  14  of  the  aaid  oaae  wm  not  (atiafaotory.  It 
waa  farther  ordered  that  I  be  at  liberty  to  take  farther 
evidence  and  to  reatate  the  oaae  if  neoeaaary.  The  parties 
attended  before  me  represented  by  coanael,  and  aaggeitei 
that  certain  alterations,  additiona,  and  amendments 
should  be  made  in  the  case  aa  originally  drawn.  I 
took  time  to  consider  what  onght  to  be  done,  and  I  oame 
to  the  oonolaaion  that  inasmnch  as  the  terma  of  the 
order  and  the  expression  of  opinion  by  the  learned 
jadges  in  their  judgments  were  based  npon  the  caae  as  it 
appeared  before  them,  no  alteratioo,  addition,  or  amend- 
ment of  any  kind  onght  to  be  made  other  than  those 
which  were  neoeaaary  to  give  effent  to  directions 
contained  in  the  order  of  the  oonrt  and  to  the  expres- 
sion of  opinion  by  the  learned  jadgea.  In  place  of 
par.  14,  which  ia  held  to  be  nnsatiafaotory,  the  following 
paragraph  is  to  be  aobatitated :  "  (14)  The  honaea  when 
erected  woald  be  capable  of  being  iababited  by  peraona 
of  the  working  class ;  that  is  to  say,  that  the  variona 
rooms  in  the  honsea  coold  be  ocjnpied  by  different 
families  or  peraona ;  bnt  there  was  no  aach  provision 
for  ooonpatioa  by  different  familiea  or  peraona  aa  exiata 
in  the  caae  of  model  dwellings,  flats,  or  tenement  honaea. 
Eich  of  the  aaid  honaea  wonld  also  be  capable  of  being 
inhabited  by  one  family  only."  In  par.  15  of  the  oaae, 
instead  of  tiie  worda  "  in  the  aense  in  which  it  ia  ordi- 
narily need  and  accepted,"  the  following  worda  ahonld  be 
anbatitnted  :  "  Aa  meaning  any  peraona  living  in  a  small 
way,  whether  engaged  in  manoal  labour  or  not."  With 
regard  to  the  worda  in  anb-aeot.  5  of  aeot.  13  of  the 
London  Bailding  Act  1894,  "  to  be  inhabited  by  parsons 
of  the  working  class,"  I  understand  them  to  mean 
intended  to  be  or  for  the  purpose  of  being  inhabited  by 
peraona  of  the  working  olasa.  If  I  nnderatand  oorreotly 
the  opinion  as  expreaaed  in  the  judgments  of  the  learned 
jadgea,  the  prinoiplea  I  oaght  to  apply  to  the  facta  as 
stated  in  the  case  are  aa  follows  :  Where  a  peraon  pro- 
poses to  erect  a  honae  in  a  locality  almoat  entirely 
inhabited  by  persons  of  the  working  olasa  which  would 
when  erected  be  reasonably  capable  of  being  so  inhabited, 
and  which  wonld  in  all  reasonable  probability  be  ulti- 
mately BO  inhabited,  inch  peraon  having  a  knowledge  of 
the  locality,  and  of  the  probability,  it  onght  to  be  held 
chat  the  honae  ia  one  "  to  be  inhabited  or  adapted  to  be 
inhabited  by  peraona  of  the  working  class  "  within  the 
meaning  of  aab-aeot.  5  of  aeot.  13  of  the  London  Baild- 
ing Act  1894.  If  I  have  correotly  stated  the  principles 
which  I  am  directed  to  apply  to  the  facte  as  atited  in 
che  oaae,  then  I  am  of  opinion  that  the  honaea  in  qaea- 
tion  corns  within  the  words  of  the  atatata,  and  that 
the  objection   of  the  appellant  ought  to  be  affirmed, 
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aod  I  reapeotfolly  aak  the  oonrt  to  remit  the  oase  to 
me  for  this  purpose.  If,  however,  I  hare  not  aorreotly 
stated  them,  then  I  reapeotfolly  ask  the  oonrt  to 
remit  the  oase  to  me  with  snoh  farther  opinions  or 
direotionf  thereon  as  the  court  may  think  proper. 

Bj  aeot  13  of  the  London  Baildinj;  Act  1894 
(57  &  68  Vict.  o.  ooxiii.) : 

(1)  No  person  shall  erect  any  neir  boildiag  or  neir 
atznotnre  or  any  part  thereof  or  extend  any  boildiiig  or 
stmctore  or  any  part  thereof  in  saoh  manner  that  any 
external  wall  of  any  snch  building  or  stmotaie  or  (if  there 
be  a  foreoourt  or  other  space  between  such  external 
-wall  and  the  roadway)  any  part  of  the  external  fence  or 
boundary  of  such  foreoonrt  or  other  apace  shall  without 
the  consent  in  writing  of  the  ooonoil  be  in  any  direction 
at  a  distanoe  less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  of  any  atreet  or  way  (being  a  high- 
way). ...  (5)  Frorided  that  where  any  person 
intends  to  alter  or  re-erect  a  building  or  structure  existing 
either  at  the  commencement  of  this  Act  or  at  any  time 
within  seven  years  previoualy,  and  which  ahall  not  be  or 
shall  not  have  been  in  conformity  with  the  provisions  of 
this  section  relating  to  new  buildinga  and  structures, 
such  person  may  cause  to  be  prepared  plana  showing  the 
extent  of  such  building  or  structure  (or  in  the  event  of 
■noh  building  or  structure  having  ceased  to  exist  before 
the  commencement  of  this  Act  or  having  been  accidentally 
destroyed  the  best  plana  available  under  all  the  circnm- 
staoosa  of  the  case)  and  the  extent  of  the  foreoonrt  or 
other  open  space  (if  any)  between  any  external  wall  of 
■nok  bnilding  or  structure  and  the  roadway,  and  may 
caoae  such  plana  to  be  aubmitted  to  the  diatrict  anrveyor, 
who  ahall  (if  reasonably  satisfied  with  the  evidence  of 
their  accuracy)  certify  the  same  under  bis  hand,  and 
aooh  certificate  shall  be  taken  to  be  conclusive  evidence 
of  the  correctness  of  the  plans.  Thereupon  it  shall  be 
lawfnl  for  such  person  to  alter  or  re-erect  anch  building 
or  structure,  but  eo  that  no  land  within  the  prescribed 
distance  ahall  be  occopied  by  the  re-erected  building  or 
stmctore  or  the  forecourt  or  such  other  open  apace  aa 
aforesaid  (if  any)  except  that  which  was  occupied  within 
the  prescribed  distance  by  the  previously  existing  build- 
ing, atructnre,  forecourt,  or  open  space.  Provided 
always,  that  no  dwelling-honse  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working-claes 
ahall,  without  the  consent  of  the  council,  be  erected  or 
re-ereoted  within  the  prescribed  distanoe  to  a  height 
exoeediag  the  distance  of  the  front  or  neareat  external 
wall  of  such  building  from  the  opposite  side  of  such 
street,  and  that  no  building  or  structure  shall  be 
oonyerted  into  such  dwelling  -  house  within  the  pre- 
scribed distance  so  as  to  exceed  such  height. 

This  proviso  was  ameniied  by  sect.  4  of  the 
London  Building  Act  1894  (Amendment)  Act 
1898  (61  &  62  Vict.  o.  ozxxvii.),  by  sabstitating 
for  the  words  "  the  prescribed  distance  "  where- 
ever  they  ooonr  in  the  proviao  the  words  "  a  dia- 
Mnoe  of  20ft.  from  the  centre  of  the  roadway." 

By  sect.  150  of  the  London  Building  Act  1894  : 
Where  it  appears  from  the  building  notice  served  on 
tiie  district  surveyor  under  thia  Act  that  it  ia  propoaed 
to  erect  any  building  or  structure,  or  to  do  any  work  to, 
io,  or  upon  any  bnilding  which  will  be  in  contravention 
of  this  Act,  or  that  anything  required  by  thia  Act  ia 
propoeed  to  be  omitted,  the  diatrict  anrveyor  shall  serve 
upon  the  builder,  or  building  owner,  a  notice  of  objection 
to  snch  proposed  erection,  and  in  the  event  of  the 
bnilder,  or  building  oimer,  being  diaaatiafied  with  the 
deoiaion  of  the  surveyor  he  may,  within  fourteen  days  of 
the  notice  of  objection,  appeal  to  a  petty  sessional  court, 
who  may  make  an  order  either  aJBrming  the  objection 
or  otherwise. 

Avory,  K.C.  and  Daldy  for  the  appellant. — ^The 
question  here  depends  upon  seoli.  13  of  the  London 


Building  Act  1894.  The  proceedings  were  taken 
here  on  an  objection  under  sect.  150  of  the  Act 
of  1894.  The  learned  magistrate  thought  London 
County  Couneil  v.  Davi$  (77  L.  T.  Bep.  693) 
governed  thia  case,  and  allowed  the  appeal  and 
diaaffirmed  the  objection  of  the  district  aurveyor. 
The  case  was  before  thia  court  on  a  previous  occa- 
sion (89  L.  T.  Bep.  407),  and  the  further  report  of 
the  magistrate  showa  that  the  appellant  ia  right. 
These  buildinga  are  "  to  be  "  inhaoited  by  persona 
of  the  working  class — that  is,  they  are  "  intended 
to  be  "  inhabited. 

CrippB,  K.O.  and  Clavell  Salter,  K.C.  for  the 
respondent. — There  is  nothing  here  in  the  nature 
of  specific  adaptation.  The  finding  in  par.  19 
of  the  original  case  is  not  altered  by  the  report. 
They  referred  to : 

London  County  Council  v.  Davit,  77  L.  T.  Bep.  693 
Subsequent  intention  has  nothing  to  do  with  the 
matter.  An^  building  may  be  used  for  persons 
of  the  working  class.  Tlie  fijidings  here  show 
that  the  respondent  is  right. 

Lord  Alvbsstone,  G.J. — I  am  glad  to  know 
that  this  case  can  go  to  the  Gourt  of  Appeal,  and 
personally  I  am  very  glad  that  any  opinion  that  I 
may  express  can  be  the  subject  of  review.  No  one 
can  consider  it  to  be  a  clear  case  or  free  from  diffi- 
culty, but  1  may  say  that  this  further  statement 
of  the  case  by  the  magistrate  and  the  further 
argument  that  we  have  heard  to-day  has  con- 
firmed me  in  the  view  which  1  took  on  the  last 
occasion — namely,  that  the  learned  magistrate 
had  applied  too  narrow  a  ruling.  As  to  whether 
the  actual  expression  of  his  present  opinion  is 
correct  or  not  I  will  say  a  word  or  two  in  a 
moment.  When  the  case  was  last  before  us,  Mr. 
Cripps  most  naturally  contended  that  par.  14 
stated  the  other  side  out  of  court.  The  magis- 
trate said  that  "  the  houses  when  completed 
would  not  be  specially  adapted  for  inhabitation 
by  x>srsona  of  the  working  class  only.  They 
would  be  suitable  for  occupation  by  any  persons 
living  in  a  small  way  whether  belonging  to  the 
working  class  or  not."  It  was  contended  that 
that  was  on  the  question  of  adaptation  a  conclu- 
sive finding  against  the  London  County  Council. 
On  the  finding  in  par.  19 :  "I  was  of  opinion  that 
the  respondent  had  no  intention  that  the  houses 
should  be  occupied  by  persons  of  the  working 
class  only,  but  that  he  intended  them  for  occupa- 
tion by  anyone  who  would  take  them.  I  was 
further  of  opinion  that  the  present  oase  was 
governed  by  London  County  Couneil  v.  Davis 
(77  L.  T.  Rep.  693).  I  therefore  decided  to 
disallow  the  appellant's  objection  and  allow  the 
appeal,"  Mr.  Cripps  further  contending,  as  I  have 
said,  most  naturally  that  the  London  County 
Council  had  been  stated  out  of  court  by  that 
paragraph — by  both  those  paragraphs.  Now,  T 
do  not  want  to  repeat  at  length  everything  that  I 
said  on  the  previous  occasion,  but  in  my  judg- 
ment, as  reported  in  the  Law  Times  Reports, 
which  are  certainly  extremely  correct,  there  are 
one  or  two  slight  verbal  corrections  I  desire  to 
make  in  what  I  said  on  p.  411,  which,  when  they 
are  made,  1  think  will  make  my  meaning  more 
clear.  I  desire  to  repeat  what  I  have  previously 
stated.  I  think  the  objection  to  Mr.  Cripps' 
argument  is  that  it  of  necessity  overlooks  the 
fact  that  the  section  contemplates  two  states 
of  things,  the  first  being  tiiat  the  dwelling-house 
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is  "to  be  inhabited,"  and  the  other  that  it  ia 
"adapted  to  be  inhabited  by  persons  of  the 
working  class,"  and  I  repeat  that  1  understand 
tbe  words  "to  be  inhabited"  to  mean  "in- 
tended to  be  inhabited,"  as  was  pointed  out  hy 
Hawkins,  J.,  as  he  was  then,  and  by  my  brother 
Ghannell  in  the  oase  of  London  County  Council 
y.  Davit  {sup.).  Now,  the  case  as  restated  I 
think  reaffirms  in  rather  different  language  the 
finding  that  the  bouses  were  not  specially 
adapted,  if  I  may  use  that  expression  to 
make  my  meaning  clear.  The  new  par.  14 
is  in  these  terms :  "  The  houses  when  ei-ected 
would  be  capable  of  being  inhabited  by 
persons  of  the  working  class — that  is  to  say,  the 
varions  rooms  in  the  houses  couJd  be  occupied  by 
different  families  or  persons ;  but  there  was  no 
such  provision  for  oooapation  by  different  fami- 
lies or  persons  as  exists  in  the  case  of  model 
dwellings,  flats,  or  tenement  hoases.  Each  of  the 
said  houses  would  also  be  capable  of  being 
inhabited  by  one  family  only."  I  think,  therefore, 
that  that  in  its  altered  form  equally  negatives 
what  I  may  call  the  special  adaptation  of  these 
houses.  Then  Mr.  Cripps  says  that  tbe  learned 
magistrate  has  left  par.  19  unaltered,  and  therefore 
he  is  still  entitled  to  say  that  the  respondent 
had  no  intention  that  the  houses  should  be 
occupied  by  persons  of  the  working  class  only. 
I  think  that  is  also  true.  Bat  then  the  language 
of  the  learned  magistrate  in  that  which  he  has 
added  seems  to  me  to  show  that  although  he  has 
not  altered  the  language  of  par.  19  he  has  pointed 
oat  he  has  laid  too  much  stress  on  tbe  word 
"only"  in  par.  19,  and  that  that  was  not  the 
proper  test.  Now,  I  hare  said  in  the  course  of 
my  judgment,  when  the  case  was  on  before  (89 
L.  T.  Rep.,  at  p.  411),  that,  having  read  par.  19, 
"  that  seems  to  me  to  exclude  what  I  may  call  the 
natural  consequences  of  the  way  in  which  the 
houses  woold  be  occupied  as  they  were  built  and 
constmcted.  If  the  respondent  constracted  them 
in  saoh  a  way  that  it  was  practically  certain 
that  when  constracted  they  would  only  be  in- 
habited by  persons  of  the  working  class "  — 
the  word  "  only  "  is  inserted  in  the  report,  and  I 
dare  say  I  used  it,  but  what  I  meant  was  that  they 
were  constructed  in  such  a  way  that  it  was  prac- 
tically certain  they  would  be  inhabited  by  persons 
of  the  working  class,  and  whether  yon  put  in  the 
word  "  only "  or  not  really  does  not  make  much 
difference — "  then  the  fact  that  he  intended  them 
for  occupation  by  anyone  who  would  take  them, 
meaning  thereby  by  any  person  who  might  come 
along  and  who  might  be  willing  to  take  a  par- 
ticular houte  oat  of  a  series  and  not  occupy  it 
or  underlet  it  for  the  purposes  of  the  working 
classes  would  not  be  sufficient  to  prevent  the 
houses  " — then  the  words  are  as  put  in — "  from 
being  '  adapted  to  be  inhabited  by  persons  of  the 
working  class.' "  What  I  meant  to  say  (and  I 
dare  say  I  did  not  say  it)  was  "  being  a  house 
that  was  intended  to  be  inhabited  by  persons  of 
the  working  class."  I  was  not  dealing  with  the 
adaptation  part  but  with  the  other  part.  How- 
ever, I  do  not  blame  the  reporter,  because  I  am 
very  well  aware  that  I  am  not  always  so  aocurate 
in  the  way  in  which  I  express  myself  as  I 
ongbt  to  oe.  That  being  so,  what  dues  the 
learned  magistrate  say  on  the  question  of 
intention  on  the  eai'lier  branch  of  the  sec- 
tion—" a  honse  to  be  inhabited."    He  says  this : 


"  Where  a  person  proposes  to  erect  a  house  in  a 
locality  almost  entirely  inhabited  by  persons 
of  the  working  class,  which  would  when  erected 
be  reasonably  capable  of  being  so  inhabited,  and 
which  would  in    all    reasonable   probability   be 

ultimately  so  inhabited I  think  the 

word  "ultimately" makes  the  proposition  too  wide. 
I  think  that  would  include  the  destination  of  the 
houses  many  years  afterwards.  If  tbe  learned 
magistrate  meant  "  inhabited  when  constructed," 
I  do  not  think  he  meant  by  putting  in  the  word 
"  ultimately  "  to  deal  with  the  condition  of  the 
houses  after  any  lapse  of  time,  because  he  goes  on 
to  say :  "  Such  person  having  a  knowledge  of 
tbe  locality  and  of  the  probability,  it  ought  to  be 
held  that  tbe  hoase  is  one  'to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working 
class '  within  the  meaning  of  sub.  sect.  5  of  sect.  13 
of  the  London  Building  Act  1894.  If  I  have  cor- 
rectly steted  the  principles  which  I  am  directed 
to  apply  to  the  facts  as  steted  in  the  case,  then  I 
am  of  opinion  that  the  houses  in  question  come 
within  the  words  of  the  stetute,  and  that  the 
obje<;tion  of  the  appellant  ought  to  be  affirmed." 
I  understand  that  to  mean  that  he  comes  to  the 
conclusion  that  the  house,  situate  as  it  is  with  the 
accommodation  before  us,  of  which  he  has  specified 
tbe  pecaliarities,  more  particularly  in  the  early 
part  of  his  judgment,  was  a  houie  which  it  was 
practically  certein  when  it  was  constracted 
would  be  inhabited  by  persons  of  the  working 
class.  I  think  that  that  finding  applies  to  the 
erection  of  a  house  to  be  inhabited  by  those 
persons,  and  therefore  I  thick  that  the  argu- 
ment put  forward  on  behalf  of  Mr.  Davis  ought 
to  fail,  and  that  upon  the  restated  case  the 
appeal  of  the  London  Coanty  Council  ought  to  be 
allowed. 

Wills,  J. — I  am  of  the  same  opinion.  I  confess 
considerable  difficulty  in  saying  that  the  London 
County  Council  are  now  entitled  to  have  the 
appeal  allowed  in  face  of  the  fact  that  I  do  not 
tbink  the  magistrate  has  quite  properly  or  suffi- 
ciently directed  himself.  If  that  be  so  and  if  it  be 
correct  that  the  direction  to  himself  is  not  quite 
what  it  ought  to  be,  then  it  seems  to  me  that  tbe 
natural  consequence  would  be  that  it  must  go 
back  to  him  again.  I  quite  agree  with  the  view 
that  my  Lord  has  teken.  I  think  that  "  to  be 
inhabited"  or  "adapted  to  be  inhabited  as 
dwelling-bouses  for  the  working  class  "  constitute 
two  distinct  conditions.  I  think  the  first  means 
"intended  to  be  inhabited,"  and  I  think  the 
second  means  in  some  respects — I  do  not  tay  all 
respecte — having  features  of  construction  which 
point  to  the  use  of  it  by  persons  of  that  class  as 
ite  natural  use.  Then  I  agree  with  the  Lord  Chief 
Justice  again  in  thinking  that  the  second  branch 
of  the  proposition  is  negatived  by  the  finding  of 
the  magistrate,  that  this  is  not  a  building  which, 
within  the  meaning  of  that  section  is  adapted  to  be 
used  as  a  dwelling-houge  for  the  working  classes. 
Where  I  differ  from  the  learned  magistrate  is 
this :  I  think  in  the  first  place  where  he  uses 
the  words  "  which  when  erected  would  be  capable 
of  being  ased  by  them,"  they  come  to  very  little 
and  mean  very  little.  I  should  not  quite  agree 
with  Mr.  Cripps  that  every  house  is  within  any 
sensible  constrnotion  capable  of  being  used  as  he 
suggeste,  although,  of  course,  in  one  sense  it  is, 
I  mean  in  the  sense  that  they  would  have  a  roof 
over   Uieir  heads  under  which  they  might  be 
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sheltered.  Certainly  the  arrangements,  we  will  say, 
of  a  large  honse  in  the  West  End  of  London  are 
hardly  snoh  as  wonld  make  a  house  of  that  class 
without  alteration,  in  ordinary  parlance,  capable 
of  being  so  inhabited.  Bnt  I  think  it  would  be 
more  correct,  and  that  I  think  is  what  my  Lord 
has  said,  if  in  place  of  such  an  expression  as 
'*  being  capable  of  being  so  inhabited "  we  were 
to  read  it  in  this  way,  "  would  naturally  be  so 
inhabited."  Then  I  think  that  the  word  "  ulti- 
mately "  ought  to  be  expunged.  It  goes  a  great 
deal  too  far.  It  might  cover  a  case  in  which 
at  the  present  moment  it  would  not  be  at-  all 
likely,  yet  perhaps  in  the  course  of  a  few  years 
anybody  might  say  with  reasonable  certainty 
that  would  be  the  destination  of  the  house.  I 
think  if  those  corrections  are  made,  and  if  the 
rule  be  accepted  as  laid  down  by  raj  Lord,  and  [ 
do  not  want  my  expression  of  opimon  to  qualify 
it  in  any  respect,  or  to  differ  from  it  in  any 
respect,  but  rather  to  express  what  I  think  is  the 
natiinil  construction  of  it — if  that  ruling  be 
accepted,  and  if  the  magistrate  still  thinks  that 
he  ought  to  come  to  the  conclusion  that  the 
houses  in  question  are  within  the  words  of  the 
statute,  BO  be  it.  I  do  not  think  it  is  clear 
from  what  is  stated  in  the  case,  but  if  his  direc- 
tion is  so  corrected,  and  if  he  applies  to  the  facts 
the  specific  direction  given  by  my  Lord's  judg- 
ment, it  is  by  no  means  uncertain  tliat  he  will 
oome  to  the  same  conclusion. 

Lord  Alybbstonk,  O.J. — I  think  I  ought  to 
say  that  I  entirely  agree  with  the  view  which  my 
brother  Wills  has  token,  and  I  think  the  case 
must  go  back  to  the  magistrate  to  be  dealt  with 
on  that  direction. 

KsMNBDT,  J. — I  agree,  and  I  only  desire  to  add 
a  few  words,  because  I  had  not  the  advantage  of 
hearing  the  case  argued  before.  I  agree  that  the 
case  must  go  back  to  the  learned  magistrate  with 
OUT  general  assent  to  the  paragraph  in  the  amended 
case  as  it  should  be  stated  according  to  the  direc- 
tion of  my  Lord.  Practically  it  would  come  to 
this,  that  the  principles  stated  are :  Where  the 
person  proposes  to  erect  a  house  in  a  locality 
almost  entirely  inhabited  by  persons  of  the 
working  class,  which  would  when  erected  be  so 
inhabited,  or  which  in  all  reasonable  probability 
would  be  so  inhabited,  and  so  on,  leaving  out  the 
word  "  ultimately,"  and  possibly  with  advantage 
leaving  out  the  words  "  capable  of  being,"  that 
house  would  be  within  the  section.  On  the 
first  question  it  seems  to  me  that  we  are  de- 
ciding nothing  (as  I  understand  the  decision) 
contrary  to  the  decision  of  Hawkins  and 
Channell,  JJ.  in  the  earlier  case  which  has  been 
cited.  I  think  in  my  judgment,  reading  the  Act 
of  Parliament,  so  far  as  the  context  permits  one, 
in  a  natural  and  not  in  an  artificial  sense,  that 
when  we  oome  to  the  particular  section  which  we 
have  to  construe  here,  we  must  take  the  Legis- 
lature to  mean  two  different  kinds  of  things  by 
the  two  branches  of  the  section  in  question  which 
are  separated  by  the  word  "or'  :  "Provided 
always,  that  no  dweUing-konse  to  be  inhabited,  or 
ada^edtobe  inhabited,  by  persons  of  the  working 
class  shall " — and  so  on.  Now,  are  these  premises 
adapted  to  be  Inhabited  P  I  am  not  myself  pre- 
pared to  say  on  the  magistrate's  finding  that  they 
are  not  so  adapted,  because  it  is  all  very  well  to 
insert  tbe  wonl  "  specially."    It  is  all  very  well. 


as  was  said  in  the  original  case,  to  say  that  they 
would  not  be  specially  adapted  for  inhabitation 
by  persons  of  the  working  class  only,  but  neither 
the  word  "  specially  "  nor  the  word  "  only  "  appears 
in  the  section,  and  I  cannot  see  why  they  should 
be  inserted.  The  magistrate  has  to  deal,  as  he 
himself  points  out  in  the  amended  case,  wiih  all 
the  circumstances,  the  circumstance  of  knowledge 
of  the  locality,  the  circumstance  of  knowledge  of 
the  class  of  inhabitants  of  the  locality,  and  there 
is  also,  if  the  facts  are  so  found  at  the  time,  the 
nature  of  the  building  in  its  various  details. 
"  Was  adapted."  Is  it  adapted  P  It  is  found 
both  in  the  original  case  and  in  the  amended 
case  that  while  no  doubt  there  is  no  such  special 
adaptation,  what  the  learned  magistrate  calls  "  No 
such  provision  for  occupation  by  different  families 
or  persons  as  exists  in  the  case  of  model 
dwellings,  flats,  or  tenement  houses,"  one  family 
only  might  use  it,  yet  he  says  expressly  here  in  the 
earlier  case  that  the  buildings  are  "  suitable  for 
occupation  for  any  persons  living  in  a  small  way 
whetnnr  belonging  to  the  working  class  or  not. 
In  other  words,  that  they  are  to  my  mind  adapted 
for  the  persons  of  the  working  class.  The  word 
"  specially  "  is  not  used.  They  are  not  built  only 
for  occupation  by  persons  of  that  class  nor  have 
they  special  adaptation,  such  as  tenements  or 
flats,  for  being  separately  occupied.  But,  leaving 
out  adaptation,  you  come  to  the  words  "  to 
be  inhabited,"  and  I  shall  add  nothing  to  what 
has  been  said  on  that  point,  because  it  seems 
to  me  that  the  magistrate  here,  with  the  modi- 
fied, BO  to  speak,  du^ction  which  the  court  has 
intimated  that  be  should  give  himself,  should 
have  quite  enough  to  justify  the  findings  to 
which  he  has  come,  that  these  dwelling-houses 
were  dwellings  "to  be  inhabited'' — ^that  is,  in- 
tended to  be  inhabited,  because  he  finds  that  the 
houses  when  finished  in  all  piobability  would  be 
occupied  chiefly  by  persons  of  the  working  class. 
And  he  says  the  principles  to  be  applied  to  the 
facts  as  stated  in  the  case  are  as  follows : 
Where  a  person  proposes  to  erect  a  house  in 
a  locality  almost  entirely  inhabited  by  persons 
of  the  working  class  which  would  when  erected 
be  reasonably  capable  of  being  so  inhabited, 
and  which  would  in  all  reasonable  probability 
be  ultimately  so  inhabited" — and  the  builder 
knew  that  t^ere  was  such  a  liability — then  if 
that  is  to  be  the  direction  be  finds  that  the 
houses  come  within  the  words  of  the  statute,  and 
that  the  appellant's  objeotions  ought  to  be  sus- 
tained. I  can  find  nothing  in  the  facts  as  stated 
which  would  make  that  finding  improper,  and  I 
thii^  the  finding  is  sufficient  to  bring  the  case 
within  the  words  of  the  section. 

C<ue  remitted  to  magistrate. 
Solicitors  :  W.  A.  Blaxland ;  Woodcoelt,  Byland,  . 
and  Parlcer. 
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Tuesday,  May  17. 

(Before  Lord  Alybsstonb,  G.J.,  Wills  and 
Eennbdt,  JJ.) 
Bbx  v.  Commibbionbbs   of  Income  Tax  fob 
THE    Citt    of    London;    Ex    parte    Gom- 
MiasioNBBS  of  Inland  Bbtbnub.  (a) 

Revenue — Ineome  Tarn — Lose  in  any  trade,  &e. — 
Adjustment  of  UabUily — Customs  and  Inland 
Revenue  Act  1890  (53  Viet.  e.  8),  «.  23— 
Certiorari. 

By  sect.  23  of  the  Customs  and  Inland  Revenue 
Ad  1890,  "  Where  any  person  shaU  siutain  a 
loss  in  any  trade,  mMiufaeture,  or  eoneem,  or 
profession,  employment,  or  vocation  .  .  .  it 
shall  be  lawful  for  him  .  .  .  to  apply  to 
the  commissioners  .  .  .  for  an  adjustment 
of  his  liability  by  reference  to  the  loss  and  to 
the  aggregate  amount  of  his  income.    .    .    ." 

Held,  ilCat  this  does  not  apply  to  a  particular  loss 
in  ascertaining  the  profits  of  a  partietdar  busi- 
ness tohich  has  occurred  in  the  course  of  the 
business,  but  to  a  general  loss  resulting  from  the 
bttsiness,  that  is  a  loss  as  the  total  result  of  the 
business  operation*. 

The  commissioners  under  sect.  23  ought  to  contider 
the  aggregate  income  of  the  person ;  then 
whether  he  has  sustained  a  loss  in  any  trade, 
manufacture,  &e. ;  and  if  so,  what  is  a  proper 
adjustment  of  his  liability  to  pay  ineome  tax  by 
reference  to  that  loss. 

Held,  further,  on  the  facts,  that  U  too*  not  shoum 
that  the  Commissioners  of  Inaome  Tax  had  acted 
outside  their  jurisdiction  by  considering  a  wrong 
question. 

If  commissioners  of  ineome  tax  purporting  to  act 
under  sect.  23  of  the  Act  of  1890  consider  a 
wrong  question  altogether,  then  their  decision 
can  be  dealt  with  by  a  writ  of  certiorari,  but 
if  they  consider  the  right  question  the  court 
cannot  interfere  by  certiorari,  even  although 
they  may  have  gone  torong  in  point  of  fact  or  of 
law. 

Gaubb  afaown  against  a  rule  nisi  for  a  writ  of 
certiorari  to  brini;  up  a  certificate,  dated  the 
17tbDea  1903,  i^ven  by  the  Commissionera  of 
Income  Tax  for  the  City  of  London  under  sect.  23 
of  the  Customs  and  Inland  Bevenue  Act  1890, 
on  the  ground  that  the  certificate  was  giren  without 
jurisdiction,  there  being  no  loss  within  the  meaning 
of  the  section. 

The  following  facts  appeared  in  the  affidavit  of 
the  surveyor  of  taxes  for  the  district  of  the  City 
of  London,  and  was  used  in  support  of  the  rule. 

The  Exploration  Company  Limited  is  an 
English  company,  incorporated  on  the  19th  June 
1896  under  the  Companies  Acts  1862  to  1890^  and 
having  its  registered  offices  at  11,  Gomhill,  E.G. 

The  objects  of  the  company  as  set  out  in  their 
memorandum  of  association  are  {inter  alia)  as 
follows : 

OUnae  3  (6).  To  pnrohMe  or  otherwiae  aoqaire,  sell, 
diapoaeof,  and  deal  in  real  and  peraonal  property  of  all 
kinds,  and  in  partionlar  landa,  bnildin^,  hereditaments, 
bngineas  ooncems  and  nndsrtakings,  mortgagee,  ohargei, 
annnitiea,  patenta,  lioenoea,  aharea,  etook  debentnrea, 
debentnie  atook,  aeonxitiea,  oonoeaaiona,  piodaoe  polioiea, 
book  debts  and  olaims,  and  any  intereat  in  real  or  per- 
aonal property,  and  any  olaima  againat  anoh  property  or 
againat  any  peraona  or  oompany,  and  to  carry  on  any 

(a)  Reported  b;  W.  sa  a  UaBBiBT.  Eaq.,  Barrlatar-at-Law. 


^' 


bnaineaa  oonoern  or  undertaking  ao  acquired.  (7)  To 
tranaaot  and  cany  on  all  kinds  of  agency  bnaineaa,  and 
in  partionlar  to  collect  renta  and  debta,  and  to  negotiat^e 
loana,  to  find  inveatmente,  and  to  iaane  and  place  abarea, 
atock  debentnrea,  debentore  atock,  or  aecoiitiea.  (8)  To 
anbaoribe  for,  pnrohaae,  or  otherwise  acquire  and  hold, 
aell,  diapoae  of,  and  deal  in  aharea,  atock  debentnreB, 
debenture  atock,  or  aecnritiea  of  any  company  or  of  any 
authority,  anpreme,  municipal,  local,  or  otherwiae. 

The  business  of  the  company,  as  was  stated  on 
their  behalf  at  the  hearing  of  the  application 
hereinafter  mentioned,  consists  (inter  alia)  in  the 
dealing,  trading,  and  trafficking  in  stocks  and 
shares,  &c.  The  dividends  and  interest,  &o., 
received  in  respect  of  such  stocks  and  shares,  &c., 
are  brought  into  the  company's  accounts  as  a 
trade  receipt. 

On  the  3rd  Dec.  1903  the  Exploration  Corn- 
any  applied  to  the  Commissioners  of  the  Income 
''ax  for  the  City  of  London  for  a  certificate  under 
sect.  23  of  the  Customs  and  Inland  Bevenue  Act 
1890  for  the  repayment  of  income  tax  paid  by 
the  company  for  the  year  ending  tHe  5th  April 
1903  upon  a  sum  of  12,3352.,  being  a  sum  equal  to 
what  was  alleged  to  be  a  loss  on  their  trade  or 
bnsiDess  within  the  meaning  of  the  section.  The 
commissioners  heard  counsel  on  both  sides,  and 
decided  by  a  majority  to  grant  the  certificate,  and 
the  same  was  made  out  and  signed  by  two  of  the 
commissioners. 

No  figures  were  in  dispute  on  the  api>lication, 
and  the  only  question  before  the  commissioners 
was  whether  the  claim  as  put  forward  by  the 
company  was  within  the  section. 

The  application  of  the  oompany  was  made 
pnrsnant  to  notice  given  to  the  surveyor  of  taxes 
by  letter  dated  the  12th  June  1903,  enclosing  a 
statement  setting  oat  the  particulars  of  their 
claim.  Subsequently,  in  support  thereof,  the 
oompany  forwarded  to  him  a  detailed  statement 
of  the  amount  of  dividends  received  on  which 
income  tax  baa  been  paid  by  deduction. 

The  facts  and  figures  put  forward  by  the  com- 
pany as  constituting  the  loss  in  respect  of  which 
they  claimed  appear  from  ths  documents,  and 
were  as  follows : 

On  the  credit  side  of  the  profit  and  loss  account 
for  1902  tiiere  appears  a  gross  profit  of 
98,508Z.  168.  7i.,  and  on  the  debit  side  items  of 
expenditure  amounting  to  28,950^  6s.  Id.  The 
difference  between  these  two  sums  —  namely, 
69,5582.  lOa.  Sd.  (altered  by  agreement  for  the 
purposes  of  the  application  to  69,5602.  la.  9d.)  was 
net  realised  profit. 

Part  of  the  receipts  of  the  company  for  the 
year  1902,  which  went  to  produce  the  above 
mentioned  profits,  consisted  of  a  sum  of 
•39,9112.  6g.  7(2.,  received  as  dividends  en  shares 
in  other  companies  held  by  the  applicant  company 
as  mentioned  above,  and  charged  to  income  tax 
by  deduction  at  the  source,  leaving  a  sum  of 
32,6482. 15«.  2d.  out  of  the  69,5602.  la.  9d.  not  so 
charged. 

The  company  had  during  the  year  1902  realised 
certain  stocks  and  shares  held  by  them  at  prices 
which  resulted  in  a  loss  on  these  stocks  and  shares 
of  44,9832.  9g.  4<2.,  which  loss,  having  been  written 
off  by  anticipation  the  year  before,  had  not  been 
taken  into  account  in  arriving  at  the  net  profit 
above  mentioned  of  69,5602.  la.  9d. 

The  above  figures  show  that  the  company,  after 
allowing  for  the  loss  of  44,9832. 9a.  4<i.,  still  retained 
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a  profit  of  24,5762.  12*.  Sd.  in  respect  of  the 
year  1902,  and  under  these  circnmstanoeB  there 
was,  as  the  surveyor  of  taxes  sabmitted,  no  juris- 
diction in  the  general  commissioners  to  entertain 
an  application  under  the  Cnstoms  and  Inland 
Revenue  Act  1890  for  a  certificate  for  the  repay- 
ment of  any  sum  in  respect  of  income  tax.  The 
sum  of  12,3352.  in  respect  of  which  the  application 
was  in  fact  made  and  the  certificate  granted  as 
oonstitnting  a  loss  in  the  trade  or  bnsiness  of  the 
applicant  company  is  the  ^fCerenoe  (neglecting 
odd  shillings  and  pence)  between  the  sum  of 
44,9832.  98.  4(2.  treated  aa  a  trade  loss  and 
^2,6482.  158.  2d.,  wholly  neglecting  the  sum  of 
•'!6,9112.  6a.  7d.,  which  is  a  tnide  receipt,  and  the 
application  was  therefore  an  application  in  respect 
of  a  loss  on  part  only  of  the  trade  or  bnsiness  of 
the  company,  and,  as  the  surveyor  of  taxes  sub- 
mitted, wholly  outsile  the  provisions  of  the 
Gnstome  and  Inland  Revenue  Act  1890. 

The  Crown  was  always  ready,  in  accordance  with 
the  contention  of  the  company,  to  treat  the  sum 
of  44,9832.  98  4d.  as  a  trade  loss  upon  the  footing 
that  the  sum  of  36,9112.  68.  7ci.  is  treated  as  a  trade 
receipt,  but  it  was  submitted  that  if  the  latter 
sum  IS  not  to  be  treated  as  a  trade  receipt  the 
former  is  not  to  be  treated  as  a  trade  loss,  and  in 
that  case  the  figures  put  forward  disclosed  no  loss 
at  all  on  the  business  of  the  company. 

The  affidavit  filed  in  opposition  to  the  rale 
sworn  to  by  Mr.  Wreford,  so  far  as  is  material, 
was  as  follows : 

3.  I  am  advised,  and  verilj  believe,  that  the  qnestion 
b«foie  the  above-named  commisaioneia  on  the  oooaaion 
referred  to  in  the  said  affidavit  was  one  whioh  was  within 
their  jnriadiotion  and  involved  an  inqniry  upon  whioh 
they  had  jariadiation  to  enter  nnder  seat.  23  of  the 
Caitoms  and  Inland  Bevenne  Aot  1890,  and  that  their 
decision  was  final  and  oonolnaive  nnder  the  said  Aot 
both  npon  the  law  and  the  faots — vnder  the  Inoome  Tax 
Acta  Uie  aaid  decision  of  the  aaid  oommiaaioners  is 
withont  appeal. 

4.  I  therefore  protoat  that  thia  oonrt  has  no  jnria- 
diotion to  inqaitfl  into  the  faota  of  the  oaae,  and  I  make 
tbia  affidavit  anbject  to  and  withont  prejudice  to  the 
aoove  raised  qneationa  and  protest.     ,    , 

6.  Before  the  aommissionera  there  waa  no  diapnte  aa 
to  the  figures,  and  it  waa  in  effect  and  in  fact  admitted 
that  a  loss  had  been  inonrred  hj  the  company  during 
the  year  1902,  and  it  waa  also  admitted  that  the  loaa 
bad  been  in  the  trade  carried  on  by  the  company.  The 
only  point  really  raised  waa  whether,  admitting  that  the 
company  had  inonrred  a  loaa  in  their  trade,  they  could 
under  the  above  referred  to  aeotlon  of  the  Act  of  1890 
get  a  return  of  tax  on  the  amount  of  the  loss  having 
regard  to  the  fact  that  the  tax  had  been  paid  by  means 
of  dednotionB  at  the  aonroe  from  inoome  derived  from 
inveatmenta. 

7.  The  qnestion  waa  very  folly  diaouaaed  by  the 
oommiaaionera,  and  the  faota  aa  admitted  were  con- 
aidered  by  them,  and  they  came  to  the  oonolaaion  that 
tils  company  had  made  a  loss  during  the  year  1902 
on  their  trade  of  12,3351.,  and  that  they  were 
entitled  to  a  return  of  Uie  tax  on  the  amount  of  the 
loss,  having  regard  to  the  fact  that  the  income  tax  had 
been  paid  by  the  company  on  a  larger  amount,  as  above 
referred  to.  Before  the  commissioners  counsel  repre- 
•enting  the  company  had  in  his  hand  the  oaae  of  Oawte 
Svrvtyor  of  Taxes  v.  JhaAyp  Pnenanaiic  Tyre  Com- 
pany Umited,  whioh  had  been  stated  by  the  General 
Commiaaionera  of  Income  Tax  for  another  diviaion, 
and  whereon  the  Crown  had  abandoned  the  appeal 
whieh  be  (oonnael)  aaid  eatahlished  the  proposition 
that  the  44,9881.  9*.  M.  hereinafter  referred  to  was 


a  loss  abstained  by  the  oompany  in  tbeir  trade  or 
bnaineas ;  but  the  oonnael  for  the  Commiaaionera  of 
Inland  Bevenne  did  not  dispute  that  the  aaid  anm  waa 
anch  a  loaa. 

8.  The  Exploration  Company  Limited  waa  a  company 
whioh  promoted  other  companies,  receiving  in  the  oourae 
of  anch  promotion  shares  and  other  seonritiea,  and  their 
other  bnsineaa  waa  to  deal  in  such  shares  and 
seonritiea,  aa  well  aa  in  other  sharea  and  seonritiea  and 
investments,  bnying  and  selling  the  same. 

9.  In  bnying  and  aelling  anoh  shares  and  securities 
in  manner  aforesaid,  an  actual  loss  was  realised  upon 
shares  which  had  become  of  very  small  value  from 
various  oanaea,  so  that  an  actnal  loaa  waa  realiaed  on 
the  dealing  in  anoh  aharea,  amonntiDg  to,  in  the  year 
1902  (as  was  not  diaputed  on  behalf  of  the  surveyor  of 
tazee),  the  anm  of  44,9831.  9«.  4d.  The  oompany  had 
alao  made  large  loaaes  in  previous  years,  and  they  had 
in  fact  no  asaeasible  inoome  for  the  pnrpoaea  of 
ached.  D.,  and  were  not  aaaeaaed  by  the  Crown  nnder 
ached.  D.  for  the  year  1902  in  respect  of  their  trade  or 
bnaineas,  the  revenue  offisera  having  been  made 
acquainted  with  the  faota  and  figures. 

10.  The  aaid  loaa  of  44,9831.  9«.  id.  waa  met  by  writing 
off  from  the  reaerve  fund  of  the  oompany,  oonaiating  of 
profits  accumulated  from  past  proaperoua  yeara  the  whole 
of  such  loss,  and  thereby  replacing  the  loss.  The  said 
transaction  does  not  appear  in  the  company's  balanoe- 
aheet  for  1902,  and  ia  not  of  a  character  neoeaaary  to  or 
usually  let  ont  in  balance. aheeta. 

11.  Among  the  inveatmenta  of  the  company  whioh 
formed  part  of  the  aeonritiea  in  which  they  dealt  were 
inveatmenta  which  produced  during  the  year  1902 
39,2702.  78.  id.,  opon  whioh  inoome  tax  to  the  amount  of 
23591.  0«.  9d.  had  been  deducted  before  payment  of  the 
inoome  to  the  company  by  the  pa;era  of  the  aaid 
income,  leaving  to  the  company  a  net  anm  received  of 
36,9111.  68.  7d. 

12.  The  Inoome  Tax  anthoritiea  always  insist  upon 
dealing  separately  with  anoh  investments  npon  which 
the  inoome  tax  is  dednoted  at  the  source,  and  exulnding 
the  same  from  the  profits  of  the  trade  for  the  purposes 
of  assessment  thereof  under  ached.  D.,  and  I  believe 
they  have  the  right  to  do  so.     .     .     . 

15.  Aa  I  have  aaid  above,  the  said  loss  of 
44,9831.  9<.  id.,  whioh  was  written  off  and  met  from  the 
reaerve  fund,  doea  not  appear  in  the  aaid  balanoe-abeet. 
If  the  aame  ia  taken  into  account  (as  it  should  be  in 
aacertaining  whether  the  company  had  made  any  profit 
during  the  said  year  or  not),  the  groas  anm  of 
98,5081.  168.  7d.  abown  on  the  aaid  balanee-aheet  will  be 
reduced  to  53,5252.  78.  3d. 

16.  The  aaid  aum  of  36,9111.  68.  7d,  mentioned  abave 
aa  income  from  inveatmenta  in  reapeot  of  which  inoome 
tax  was  paid  is  inolnded  in  the  gross  profits  for  the  year 
stated  in  the  said  aooount,  and,  if  it  be  deducted,  the 
groas  profits  shown  in  the  said  balanoa-sheet  will  be 
reduced  to  16,6141.  08.  8d.,  as  ascertained  for  inoome 
tax  asaeasmenta. 

17.  Against  the  aaid  reduced  groas  profits  will  have 
to  be  set  the  expenditure.  Thia  inclndea  13,8561.  0*.  4d., 
25002.,  and  11,8942.  58.  9d  ,  shown  on  the  debit  aide  of 
the  profit  and  loss  account,  being  a  total  of 
27,7502.  68.  Id.  To  tbia  should  be  added  the  annual 
rental  value  of  the  premises  in  which  the  bnsineaa  of 
the  oompany  was  carried  on,  and  which,  accorjing  to 
the  Finance  Aot  of  1898,  t,  9,  the  oompany  ia  entitled 
to  deduct,  in  arriving  at  the  net  profits  of  the  bnainesa 
for  the  pnrpoaea  of  ached.  D.  Thia  annual  anm  ia 
47452.,  and  upon  it  the  oompany  has  paid  property  tax 
under  ached.  A  of  the  Income  Tax  Acta.  Thia  makea  a 
total  expeditnre  of  32,4952.  68.  Id.,  which  haa  to  be  aet 
againat  the  above  profita  of  16,6142.  08.  8d.,  making  a 
net  loaa  of  15,8812.  5a.  Bd. 

18.  The  exact  poaition,  therefore,  is  that  the  oompany 
has  paid,  by  dednctiona  at  the  aource,  income  tax  on 
39,2701.,  while  it  has  made  a  loaa  of  15,8812.  Sa.  5d. 
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19.  If  the  inoome  from  inTeetmenta  be  taken  as  put 
of  the  profit!  of  the  trading  of  the  oompany,  then,  after 
takingr  into  aooonnt  the  said  loss  of  15,8811.  5«.  5d.,  the 
net  proBta  of  the  company,  aaoertained  aooordiog  to 
Bched.  D.,  for  the  year  1902  will  be  23,3891.  It.  Ud.  (i.e., 
39  2701.  78.  id.,  leaa  15,8811.  5*.  5d.)  Whereai,  in  faot,  the 
company  paid  inoome  tax  on  39,2701.  7a.  4d.,  as  though 
the  profits  of  their  bnainesa  were  that  amount ;  that  is 
to  Bay,  on  profits  in  exoess  of  the  aotnal  profits  to  the 

'  extent  of  15,881i.  5«.  5(2. 

20.  It  appears  from  the  above  that  the  company  has 
been  aBsessed  on  an  asanmed  inoome  from  all  sonroes 
within  sohed.  D.  at  an  amount  exceeding  its  aotval 
inoome  by  the  sum  of  15,8811.  5<.  Sd. 

21 «  I  reapeotfnlly  snbmit  to  the  oonrt  that,  far  from 
th«  company  having  made  an  actual  profit  (exolading  for 
this  parposs  the  income  from  investments  which  is  taxed 
at  iiB  aonroe),  the  company  has  (contrary  to  what  has 
be«n  etated  or  auggeated  by  Mr.  Joaiah  Walter 
Stanley)  made  an  actual  Ices,  and  that,  taking  the 
company's  income  from  all  sources  within  scbed.  D., 
the  oompaoy,  in  the  first  iostance,  paid  inoome  tax  on 
an  assumed  income  far  in  excesa  of  its  true  income, 
and  that,  in  faot,  the  only  oomplaint  which  can  jnatly 
be  made  against  the  decision  of  the  general 
oommisaioners,  the  defendants  in  this  matter,  is  that  the 
amount  upon  wliioh  tax  haa  been  ordered  to  be  returned 
ia  less  than  the  amount  upon  whioh  they  ought  to  have 
ordered  tax  to  be  returned,  and  that  the  tax  borne  by 
the  company  ia  atill  in  exoeaa  of  the  tax  it  ought  to  have 
borne.  I  believe  thia  ia  dne  to  the  fault  of  the  company 
in  having,  when  before  the  commiaaionera,  omitted  to 
include  certain  expenditure. 

The  certificate  referred  to  above  was  as 
follows : 

Whereaa  the  Exploration  Company  Limited  haa,  after 
notice  given  in  conformity  with  sect.  23  of  the  Customs 
and  Inland  Bevenne  Act  1890,  proved  to  the  satisfaction 
of  us,  being  two  o(  the  oommissioners  for  the  general 
purposes  of  the  Inoome  Tax  Aots,  acting  in  and  for  the 
division  of  the  City  of  London,  that  a  loss  amounting  to 
12,3351.  has  been  suBtained  in  the  business  of  the  com- 
pany carried  on  by  the  company  at  11,  Comhill,  in  the 
division  aforesaid,  during  the  year  ending  the  5th  April 
1903 ;  and  that  the  company  has  paid  income  tax  for  the 
said  year  in  the  sum  of  7701.  18<.  9(2.,  estimated  aooord- 
ing  to  the  several  rulea  and  direclions  of  the  Acta 
relating  to  income  tax. 

We  therefore  certify  <  hit  the  said  company  is  entitled 
under  the  said  seotiou  to  be  repaid  the  sum  of 
7701. 18«.  9d. 

By  the  OoBtoms  and  Inland  Bevenne  Act  1890 
(53  Vict  0.  8),  8.  23, 

(1)  Where  any  person  shall  sustain  a  loss  in  any  trade, 
manufacture,  adventure,  or  concern,  or  profession, 
employment,  or  vocation  carried  on  by  him  either  aolely 
or  in  partnership,  or  in  the  occupation  of  lands  for  the 
pnrpoees  of  husbandry  only,  it  shall  be  lawful  for  him, 
upon  giving  notice  in  writing  to  the  surveyor  of  taxes 
for  the  district  wii  bin  six  months  after  the  year  of  assess- 
ment to  apply  to  the  oommissioners  for  the  general  pnr- 
poses  of  the  Acts  relating  to  inoome  tax  for  an  adjnatment 
of  his  liability  by  reference  to  the  lose  and  to  the 
aggregate  amount  of  his  income  for  that  year,  estimated 
according  to  the  several  rules  and  directions  of  the  said 
Acts.  (2)  The  said  commissioners  shall,  on  pr(x>f  to 
their  eatisfaction  of  the  amount  of  the  loss  and  of  the 
pa}  ment  of  income  tax  upon  the  aggregate  amount 
of  income,  give  a  certificate  anthotiaing  the  repayment 
of  BO  much  of  the  anm  paid  for  inoome  tax  aa  would 
repreaent  the  tax  upon  income  equal  to  the  amount  of 
loes,  and  anoh  certificate  may  extend  to  give  exemption 
or  relief  by  way  of  abatement  in  aooordance  vrith  the 
proviaioos  of  the  said  Acta.  Up<m  the  receipt  of  the 
certificate  the  Commi8ii)i.«ra  of  Inland  Bevenue  shall 


oanse  repayment  to  be  made  in  conformity  therewith. 
(3)  If  any  peraon  ahall  be  guilty  of  any  fraud  or  con- 
trivance in  making  any  application  under  this  aection  or 
in  obtaining  any  such  adjuatment  or  certificate  aa  afore- 
said, he  ahall  forfeit  the  aum  of  501.,  to  be  recoverable 
as  a  penalty  impoaed  by  virtue  of  the  Taxee  Manage- 
ment Act  1880.  (4)  Where  repayment  has  been  made 
to  a  person  in  any  year  under  the  proviaiona  of  thia 
■eotion  he  shall  not  be  entitled  to  claim  or  be  allowed 
a  deduction  on  the  aaaeaament  for  a  anbseqnent  year  by 
reference  to  the  amount  of  loaa  in  reapeot  whereof 
anoh  repayment  haa  been  obtained. 

The  Attorney- Oeneral  (Sir  B.  FinMay,  K.O.) 
and  8.  A.  T.  Eowlatt  for  the  GommisHioners  of 
Inland  Bevenne. — We  sabmit  that  here  there  has 
been  an  exoess  of  jurisdiction.  Sect.  23  of  the 
C  a  atoms  and  Inland  Bevenne  Act  1890  applies 
only  to  cases  where  there  has  been  a  loss  on  the 
whole  of  the  business :  that  is  to  say,  where,  upon 
taking  the  whole  transactions  in  the  business  for 
the  Tear  in  question,  that  bnainesa,  instead  of 
reanltiiig  in  any  profit,  has  resulted  in  a  loss 
apon  the  balance.  It  does  not  apply  at  all  to  a 
case  where,  in  the  course  of  the  year's  transac- 
tions, there  is  a  particular  loss  sustained  in  the 
buaineaa.  This  section  must  be  read  with  sect.  101 
of  the  Income  Tax  Act  1842.  In  fact,  it  ia  an 
extension.  It  provides  that  if  a  man  has  sustained 
a  loss  in  any  trade,  Ac.,  he  may  get  that  brought 
in  against  any  other  form  of  aaseasment  upon 
him  under  the  Act.  Here  it  has  been  sought  to 
apply  thia  aection  to  a  caae  where  there  was  no 
loss  in  the  business  in  the  sense  of  there  being  a 
loaa  on  the  balance  of  the  whole  transactions  of 
the  year ;  there  was  only  a  particular  loaa.  That 
is  an  exceaa  of  jurisdiction.  [Lord  Alvbbstonb, 
C.J. — Does  not  this  section  mean  this  P  Ordi- 
narily you  would  have  to  pay  on  the  average  of 
three  years ;  if  it  tarns  out  that  in  the  particular 
year  your  business  is  not  so  good,  you  may  apply 
to  have  your  assessment  adjusted  P]  We  snbmit 
not.  That  is  provided  for  by  sect.  133  of  the 
Income  Tax  Act  1842,  as  modified  by  the  Act  of 
1865.  Sect.  101  of  the  Act  of  1842  gave  the  right 
of  bringing  in  a  loss  in  a  particular  bnainesa — 
whioh  muat  neoeasarily  mean  a  loaa  on  the  balance 
of  that  bnainesa  for  the  year,  not  a  particular  loaa 
in  respect  of  one  apeculation  or  transaction  of  the 
business — as  against  the  profits  in  another  busi- 
ness, and  sect.  23  of  the  Act  of  1890  is  intended  to 
enable  a  loaa  in  the  bnainesa  to  be  brought  in  aa 
against  assessment  to  the  income  tax  on  every 
source  of  income.  [Lord  Altbbstone,  G.J.— I 
understand  the  contention  of  the  Grown  is  this: 
If  it  ia  a  mere  loss  in  assessing  the  profits  of  a 
particular  bnsineaa,  that  comes  under  aeot.  133 ; 
if  it  ia  the  aetting  off  of  two  businesses,  that 
comes  under  sect.  101 ;  and  for  this  sect.  23  yon 
have  to  find  a  loss  in  the  business  as  a  whole  on 
the  one  side,  and  an  aggregate  income  upon  the 
other  side ;  and  then  you  adjust  your  liability  with 
reference  to  the  loss  and  the  aggregate  income.] 
That  is  BO. 

Danekwertt,  K.G.  (SohiUer  with  him)  for  the 
Exploration  Gompany  Limited. — The  qnestaon  is, 
la  there  a  loaa  or  not  a  ioas  P  That  ia  entirely  for 
the  Gommiasioners  of  Income  Tax,  and  that  is  the 
question  they  have  considered.    He  referred  to 

Beg.  ▼.  Income  Tat  CommisHonen,  59  L.  T.  Bep. 
455;  21  Q.  B.  Div.  313. 
The  commissioners  may  have  gone  wrong  in  point 
of  faot  or  in  point  of  law,  but,  even  if  they  have 
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■o  gone  wrong  within  their  jurisdiction,  that 
makes  no  case  here.  It  simply  comes  to  a  ques- 
tion whether  or  no  the  oommissioners  have  come 
to  a  wrong  decision  in  the  course  of  their  juris- 
<)iction.  The  test  is.  according  to  Beg.  t  Bollon 
(4  P.  &  D.  679;  1  Q.  B.  6fi),  Had  the  oommis- 
missioners  power  or  not  to  enter  upon  this 
inquiry  ?    He  referred  to 

AUett  T.  Sharp,  2  Ex.  352  :  17  L.  J.  209  Ex. ; 
Bex  T.  Commimionin  of  Income  Tax,  85  L.  T.  B*p. 
503  ;  (1901)  2  K.  B.  879. 

Bremner  for   the    Commissioners  of  Income 
Tax. 

Lord  Alvkbstonb,  C.J. — I  am  of  opinion  that 
this  rule  must  be  discharged,  but  after  the  argu- 
ment which  has  been  addiessed  to  us  I  think  it 
right  to  say  that  I  am  of  opinion  on  what  has 
bMn  called  the  preliminary  point,  which  is  really 
not  a  preliminary  point  at  all,  bat  is  upon  the 
merits,  the  argument    of  the  learned  Attorney- 
General  is  right.    I  think  that  under  this  section 
the  tribunal,  the  commissioners,  have  not  to  make 
the  same  inquiry  that  they  have  to  make  under 
sect.  133  as  amended,  and  that  whether  or  not 
it  is  an  extension  of  seot.  101 — which  I  think  it  is 
rather  difficult  to  say— and  whether  you  look  at 
the  section  by  itself  or  as  a  sort  of  development 
of    the    other  sections,    the   contention    of    the 
Attorney-General  upon  the  construction  of  the 
section  is  right.    It  seems  to  me  that  there  are 
two  things  to  be  considered  for  the  purpose  of 
sect.  23.    Has  the  person  who  is  appealing  to  the 
commissioners  sustained  a  loss  "  in  any  trade, 
manufacture,  adventure,  or  concern,  or  profession, 
employment,  or  vocation  carried  on  by  him  either 
solely  or  in  partnership  or  in  the  occupation  of 
lands"?    I  think  that  does  not  point  to  a  loss 
in  ascertaining  the  profits  of  that  particular  busi- 
ness, but  to  a  general  loss  resulting  from  the 
business.    I  think  if  yon  look  at  the  words  "  a  loss 
in  any  trade    ...    or  vocation  carried  on  by 
him    ...    or  in.  the  occupation  of  lands,"  that 
is  speaking  of  a  loss  as  the  total  result  of  the 
operation  and  not  of  a  loss  which  will  affect  the 
quantum  upon  which  he  is  to  pay  under  sect.  133. 
I  am  aware  that  Mr.  Danokwerts  intimated  in  the 
course  of  his  argument  that  he  did  not  for  the 
purpose  of  this  case  dispute  the  contention  which 
the  learned  Attorney- General  was  presenting ;  but 
inasmuch  as  in  the  course  of  the  argument  I,  in 
the  hope  of  eliciting  the  truth,  or,  at  any  rate,  in 
order  to  deliver  a  proper  judgment,  suggested  the 
other   construction    of    the    Eection,    and     Mr. 
Danokwerts  rather  indicated  I  might  be  right  on 
this  occasion,  I  feel  it  right  to  say  I  think  the 
learned   Attomey-Generu's    argument    on    this 
point  is  right.    That  view  of  the  opening  words 
of  the  section  is,  I  think,  confirmed  by  the  last 
words  of  the  section,  that  "  he  shall  apply  to  the 
commissioners  for  an  adjustment  of  his  liability  " 
— that  mnst  mean  his  liability  to  pay  income  tax 
as  a  whole — "  by  reference  to  the  loss  and  to  the 
aggregate  amount  of  his  income."    I  think,  there- 
fore, the  commissioners  have  three  things  to  con- 
sider.   In    the    first    place,    to     ascertain     the 
aggregate  amount  of  the  man's  income ;    then 
they  have   to    say.    Has    he    sustained    a    loss 
from    one  or   other    of    those    undertakings  or 
vocations  carried  on  by  him  referred  to  in  the 
earlier  part  of  the  section ;  and,  if  so,  then  what 
is  the  proper  adjostment  of  his  liability  to  pay 


income  tax  by  reference  to  that  loss  9  Therefore 
I  think  that  the  proper  question  for  the  commis- 
sioners to  inquire  into  under  sect.  23  is  that 
which  I  have  indicated,  not  merely  the  question 
whether  a  loss  has  occurred  in  the  course  of  a 
business  which  would  give  rise  to  a  reduction  on 
the  amount  on  which  sched.  D  was  payable,  but  has 
there  been  a  loss  which  would  render  it  right  that 
the  man  should  not  pay  more  than  on  the  total 
income  on  which  he  ought  to  pay,  because  he  is 
allowed  under  this  section  to  have  one  set  off 
against  the  other.  If  I  was  satisfied  that  the 
oommissioners  had  entertained  a  different  ques- 
tion under  this  section  I  should  not  have  hesitated 
to  make  the  rule  absolute.  In  my  opinion  it 
would  be  directly  in  accordance  with  the  principles 
which  we  considered  the  other  day,  as  to  when 
certiorari  should  go,  and  I  think  the  fact  that  the 
commissioners  are  final  judges,  as  I  will  explain 
in  a  moment,  on  this  question,  which  I  think  does 
arise  under  sect.  23,  would  have  been  no  answer 
to  an  application  for  certiorari  if  it  had  been 
established  on  affidavits  that  they  had  been  con- 
sidering an  entirely  wrong  question.  But, 
after  the  affidavits  have  been  read,  it  does  seem 
to  me  that  at  any  rate  it  is  by  no  means  clear 
that  they  were  considering  any  other  question,  and 
that  the  only  criticism  that  can  be  addressed  to 
the  decision  they  have  given  is  that  they  have 
XKMsibly,  from  the  Crown's  point  of  view,  impro- 
perly answered  that  question,  either  in  law  or  in 
fact.  Now,  assuming  the  question  was  one  for 
their  jurisdiction,  I  have  never  had  any  doubt 
upon  the  point,  and  I  do  not  think  it  is  even 
necessary  to  do  more  than  state  the  proposition, 
and  it  is  not  necessary  to  refer  to  the  authorities 
from  which  Mr.  Danckwerts  read  passages, 
because  I  think  it  has  been  long  recognised  that 
where  a  tribunal  of  this  kind  acts  within  their 
jurisdiction  on  a  matter  properly  before  them, 
although  they  have  gone  wrong  in  law  in  the  way 
they  have  applied  the  rules  of  law  to  their  judg- 
ment, or  have  gone  wrong  in  fact,  it  is  not  for 
us  to  interfere.  I  abstain  from  giving  any  opinion 
as  to  what  the  result  of  such  a  calculation  would 
be  beyond  simply  saying  this,  that  I  am  not 
satisfied  they  went  wrong  in  any  way  in  dealing 
with  the  matter.  I  say  that  because  possibly  we 
may  not  all  of  us  have  come  to  a  distinct  con- 
clusion as  regards  the  right  calculation  to  be  mado 
in  such  a  case,  but  I  only  desire  to  say  for  myself 
that  I  am  not  at  all  satisfied  they  went  wrong  on 
the  merits;  but  be  that  as  it  may,  it  is  not 
for  us  to  interfere.  There  is  no  evidence  that 
they  did  not  entertain  the  proper  question 
under  sect.  23,  and,  accepting  the  view  of  the 
learned  Attorney- General  as  to  what  onght  to  be 
inquired  into  on  sect.  23, 1  think  this  rule  should 
be  discharged. 

WiLU,  J. — I  am  of  the  same  opinion.  I  think 
sect.  101  of  the  Act  of  1842.  sect.  133  of  the 
Act  of  1842,  and  seot.  23  of  the  Act  of 
1890,  deal  with  three  difforent  and  distinct  cases. 
I  think  sect.  133  deals  with  the  correction  which 
is  to  be  made  when  it  is  found  that  a  man  baa 
computed  his  profits  for  the  year  too  high,  and 
that  arises  from  his  having  experienced  an 
unexpected  loss  in  the  course  of  that  year's 
trading.  That  is  dealt  with  in  the  manner  pro- 
vided for  by  that  section.  Sect.  101  deals  with 
the  case  where  there  are  two  businesses  which 
have  to  be  brought  into  account,  and  where  the 
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losses  in  one  may  be  set  off,  for  income  tax  pur- 
poses, against  the  gains  and  profits  in  the  otber. 
Those  two  sections,  as  they  stood,  with  nothing 
more,  left  the  case  unprovided  for,  which  was  the 
case  where  a  man  had  an  aggregate  income  which 
included  interest  upon  realised  capital,  the  income 
tax  upon  which  was  deducted  at  the  source,  and 
also  had  his  regular  ordinary  business  to  bring 
into  account ;  and  I  think  the  case  that  wa^  pro- 
Tided  for  was  the  case  where  the  business  resulted 
in  a  loss,  and  jret  on  the  whole  he  might  be 
subject  to  income  tax,  because  he  had  invested 
capital  the  interest  of  which  paid  tax  before  he 
ascertained  accurately  what  the  result  of  his 
year's  trading  would  be.  I  think  it  therefore 
proyided,  and  in  appropriate  language,  when  it 
oomes  to  be  carefully  considered,  that  if  the 
boBiness  part  of  his  profit-producing  possessions 
ahonld  result  in  a  loss,  then  he  mignt  ask  the 
commissioners  to  adjust  his  liability  with 
reference  to  his  loss,  and  the  very  significant 
words  are,  "  The  aggregate  amount  of  his  income 
for  that  year,  estimated  ascording  to  the  rules  to 
be  obserred."  That  being  the  case,  it  is  quite 
dear  what  the  inquiry  is  that  the  commissioners 
have  to  enter  into,  because  the  Attorney- Greneral 
does  not,  I  think,  quarrel  with  the  proposition  that 
if  they  had  jurisdiction  to  enter  upon  the  inquiry, 
and  have  entered  upon  that  inquiry  which  is  pro- 
vided for  by  the  Act  of  Parliament,  then  we 
cannot  review  their  decision  upon  the  matter  of 
fact.  Bat  I  understand  his  objection  to  be,  not 
that  they  have  dealt  with  the  proper  question 
and  dealt  with  it  wrongly,  and  come  to  a  wrong 
conclusion,  bnt  that  it  appears  from  the  affidavits 
that  they  have  considered  a  wrong  question 
altogether.  If  that  were  so,  and  that  were  made 
out  by  the  materials  before  us,  of  course  he  would 
be  right,  and  the  certiorari  ought  to  go.  The 
only  value  that  I  attach  in  the  course  of  this  dis- 
cussion to  the  introduction  of  the  matters  which 
appear  on  the  face  of  Mr.  Wreford's  affidavit 
is  that  that  affidavit  has  made  the  matter,  for 
discussion  infinitely  more  clear,  and  has  brought 
home  to  one  that  it  is  quite  possible  the  commis- 
sioners may  have  dealt  with  the  proper  question, 
and  yet,  consistently  with  the  Attomey-Gkneral's 
view,  that  the  result  has  not  been  misdirect- 
ing themselves  in  point  of  law.  That  again 
would  be  a  state  of  circumstances  in  which  we 
could  not  interfere,  and  in  which  the  writ  of 
certiorari  ought  not  to  go.  If  I  abstain  from 
expressing  any  opinion  at  all  as  to  whether  the 
Attorney- General's  proposition  is  right  or  wrong, 
or  Mr.  Danckwerts  is  right  or  wrong,  as  to  the 
introduction  or  exclusion  of  this  sum  of  36,0002. 
upon  which  the  controversy  turns,  it  is  only  to 
mark  emphatically  my  feeling  that  that  question 
does  not  arise  upon  the  present  occasion.  Once 
satisfied  that  the  commissioners  have  dealt  with 
the  question  of  what  the  loss,  as  interpreted  by 
the  Attomey-Greneral's  view  of  sect.  23,  really  is, 
we  cannot,  as  it  seems  to  me,  entertain  any 
question  as  to  whether  they  have  gone  wrong 
either  in  fact  or  in  law,  and  for  those  reasons  I 
entirely  concur  in  the  judgment  which  my  lord 
has  delivered,  and  think  that  this  rule  must  be 
discharged. 

Kennedy,  J. — I  agree,  and  I  think  we  have  no 
power  on  this  application  to  interfere.  After  what 
my  Lord  has  eaid  in  giving  judgment,  it  makes 
it  unnecessary  for  me  to  ea>y  more  than  that  I 


concur.  On  the  question  whether  or  not  the 
commissioners  did  go  right  in  dealing  with  this 
particular  matter  or  business,  I  desire  to  be  taken 
as  expressing  no  opinion.  ^„j^  discharged. 

Solicitors :  The  Solicitor  of  Inland  Beventie  ; 
Clark,  Bawlins,  and  Co.;  Mellor,  Smith,  and 
May. 


Tuesday,  May  17. 

(Before  Lord  Alveestonb,    C.J.,  Wills   and 

Kbnnedt,  JJ.) 

Krx  v.  Wells  and  anotheb.  Justices ; 

Ex  parte  Clifford,  (o) 

Justices — Conviction — Duplicity — Motor  Car  Act 

1903  (3  Edio.  7,  c.  3(j),  «.  1. 

C.  teas  summoned  and  convicted  of  driving  a 
motor  car  in  a  public  highway  "  at  a  speed  or 
in  a  manner  "  dangerous  to  the  public,  having 
regard  to  all  the  circumstances  of  the  case, 
including  the  nature,  condition,  arid  use  of  the 
hightoay,  and  to  the  amount  of  traffic  which  was 
actually  at  the  time  or  which  might  reasonably 
be  expected  to  be  on  the  highway. 

Held,  that  the  conviction  wiu  bad. 

Cause  shown  against  a  rule  nisi  tor  a  writ  of 
certiorari  to  bring  up  and  qaash  a  conviction  of 
the  applicant  under  the  Motor  Car  Act  19U3. 
The  summons  was  as  follows : 

In  the  Connty  of  Leicester  Petty  Sessional  Division 
of  Longhborongh. — To  Biohsrd  Satton  Clifford  the 
yonnger  of  Iiooghboron^rh,  in  the  Connty  of  Leioester, 
■oUoitor. — Information  has  been  laid  this  day  by 
Froderiok  Agar,  Looghborongh,  in  the  oouoty  of 
Leioester,  superintendent  of  police.  For  that  ou  the 
17th  Jan.  1904,  at  Longhboroagh,  in  the  said  county 
of  Leioester,  yon,  then  being  the  driver  of  a  oertain 
motor  car  on  a  oertain  public  highway  there  sitnate,  did 
drive  the  same  thereon  at  a  speed  or  in  a  manner  which 
was  dangerooa  to  the  public,  having  regard  to  alt  the 
ciraamstanoea  of  the  oaae,  inolnding  the  nature,  condi- 
tion, and  nee  of  the  highway,  and  to  the  amount  of 
traffic  which  aotnal^  waa  at  the  time  or  which  might 
reasonably  be  exp<)oted  to  be  on  the  highway.  Yon  am 
therefore  hereby  summoned  to  appear  before  the  Conrt 
of  Sammary  Juriadiotion,  sitting  at  the  Police  Conrt  in 
Longhborongh  aforesaid,  on  Wednesday  the  27th  Jan. 
1904,  at  the  hour  of  eleven  in  the  forenoon,  to  ansirer 
the  said  information. — Dated  the  25th  Jan.  1904. 

The  conviction  was  in  the  following  form  : 
la  the  Connty  of  Leicester  Petty  Seaaional  Divi- 
aion  of  Loughborough,  before  the  Conrt  of  Snmmary 
Jurisdiction,  aitting  at  Longhborough,  the  27th  Jan. 
1904,  Biohard  Sutton  Clifford  the  younger  of  Longh- 
boroagh, in  the  aaid  county,  solicitor  (hereinafter  called 
the  defendant) ,  is  this  day  convicted  before  this  conrt 
for  that  he  on  the  17th  Jan.  1904,  at  Longhboroagh, 
in  the  said  county,  then  being  the  driver  of  a  oertain 
motor  oar  on  a  oertain  public  highway  there  sitoatei 
did  drive  the  same  thereon  at  a  speed  or  in  a  manner 
whioh  waa  dangerous  to  the  public,  having  regard  to 
all  the  oironmstanoes  of  the  case,  including  the  nature, 
condition,  and  use  of  the  highway,  and  to  the  amount 
of  traffic  which  was  aotnally  at  the  time  or  which 
might  reasonably  be  expected  to  be  on  the  highway. 
And  it  is  adjudged  that  the  defendant  do  for  his  said 
offenoe  forfeit  and  pay  to  the  clerk  of  this  court  the 
sam  of  11.,  and  do  also  pay  to  Frederick  Agar,  the  com- 
plainant, the  aom  of  11.  5s.  for  coata.  And  it  is  ordered 
that  the  said  soma  moat  be  paid  forthwith.    And  if 
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dafkolt  ia  made  in  payment  aoooiding  to  thia  adjudioa- 
tion  and  order,  it  ia  ordered  that  the  sum  dne  thereon 
be  levied  by  diatreaa  and  aale  of  the  defendant'a  gooda. 
And  in  default  of  anfficient  diatreaa  it  ia  adjudged  that 
the  defendant  be  impriaoned  in  Hia  Majeaty's  Prison  at 
Leicester,  there  to  be  kept  for  the  spaoa  of  leven  days 
nnleaa  the  said  snma  and  all  oosta  and  charges  of  the 
said  diatress,  and  of  hia  commitment  and  conTeyanoe  to 
the  said  prison  be  sooner  paid. 

Bt  the  Motor  Gar  Act  1903  (3  Edw.  7,  c.  36), 
8.1(1): 

If  any  person  drivea  a  motor  car  on  a  pnblio  highway 
reoklesaly  or  negligently,  or  at  a  speed  or  in  a  manner 
which  ia  dangeroaa  to  the  pablio,  having  regard  to  all 
the  ciicnmstanoes  of  the  case,  inolnding  the  nature,  con- 
dition, and  nae  of  the  highway,  and  to  the  amount  of 
traffic  which  actually  is  at  the  time,  or  which  might 
reasonably  be  expected  to  be  on  the  highway,  that 
person  shall  be  guilty  of  an  offence  onder  tUa  Act. 

G.  B.  Marriott  showed  cause. — Only  one  offence 
is  charged  here — namely,  driving  in  a  manner 
dangerous  to  the  public.  Whether  it  is  for  the 
pnrpose  of  the  Enmmons  and  information  or  for 
the  conviction,  it  ia  enough  if  the  words  of  the 
statnte  creating  the  offence  are  followed.  Here 
the  words  are  driving  "  at  a  speed  or  in  a  manner  " 
dangerous  to  the  public.  Those  words  do  not 
create  two  offences,  and  if  they  do  so  can  be 
treated  as  mere  surplusage.    He  referred  to 

Seg.  V.  Totnei  JusUcck,  Times,  May  9,  1879  ; 

Reg.  V.  Whita  (tub  nom.  "While  v.  Bedfern),  41 
L.  T.  Bep.  524;  5  Q.  B.  Div.  15. 

Avory,  E.G.  and  A.  M.  White,  in  support  of  the 
rule,  were  not  called  upon  to  argue. 

Lord  Alverstonb,  G.J. — I  regret  having  to 
give  effect  to  this  particular  objection,  because  I 
dare  say  there  is  no  merit  in  it  whatever,  but 
there  is  a  very  important  principle  involved. 
Convictions  may  be  made  use  of  with  regard  to 
subsequent  matters,  for  in  this  particular  Act 
ire  know  there  are  consequenceii  th&t  follow 
certain  things.  It  seems  to  me  it  is  quite  impos- 
sible to  say  that  the  only  offence  here  ia  "  driving  at 
sncfa  a  speed  as  is  dangerous,"  because  it  is  obvious 
that  there  is  the  offence  of  driving  at  a  speed  which 
is  dangerous  to  the  public,  or  the  offence  of  driving 
in  a  manner  dangerous  to  the  public.  I  do  not 
think  you  can  treat  the  words  '  at  a  speed  "  as 
surplusage,  any  more  than  the  words  *'  or  in  a 
manner."  I  also  desire  to  point  out  that  a  person 
may  be  going  at  quite  a  moderate  speed  and  yet 
be  driving  in  a  manner  that  is  dangerous  to  the 

gnblio — that  is,  swaying  fi-om  side  to  side  or  not 
aving  proper  control  of  the  machine.  Therefore 
it  is  obvious  that  the  magistrates  ought  not  to 
connect  the  two  things  together,  but  ought  to 
consider  in  dealing  with  the  question  whether  it 
is  dangerous,  quite  apart  from  the  question  of 
speed.  That  being  so,  I  think  the  conviction 
cannot  stand.  The  two  limbs  of  this  section 
really  state  two  offences,  and  there  being  an 
important  general  question  involved  the  objection 
mnst  prevail,  and  whatever  the  merits  of  the  case 
may  be,  the  conviction  cannot  stand. 

Wills,  J. — I  am  of  the  same  opinion.  I  have 
certainly  thought  for  many  years,  as  long  as  fifty 
years  ago,  that  a  conviction  drawn  up  in  an 
alternative  form  which  involved  two  offences 
was  bad,  and  it  seems  to  me  that  Mr.  Marriott's 
argument  applies  to  elementary  principles  on 
thu  matter,  but  they  are  of  great  import(vn<^. 


One  regrets  always,  and  in  this  particular  instance 
much  more  so  when  probably,  as  my  Lord  says, 
there  is  no  sort  of  merit  in  the  objection  which 
is  brought  forward,  that  a  person  should  escape 
the  consequences  of  wrongdoing.  But  there  is 
something  that  is  very  much  more  important 
than  that,  and  that  is  that  a  very  serious  prin- 
ciple of  our  criminal  law  should  not  be  neglected 
or  lost  sight  of.  I  thought  it  was  the  commonest 
knowledge  that  a  conviction  ought  to  specify  the 
particular  offence  of  which  the  man  was  convicted, 
otherwise  supposing  it  was  an  indictable  offence^ 
and  the  same  principles  must  apply  to  indictable 
offences  as  to  others — if  a  man  were  charged 
«^ain  with  one  of  the  txro  alternative  offences 
mentioned  in  his  conviction  it  would  be  impossible 
to  say  that  the  plea  of  autre  foia  convict  would  be 
satisfied  by  producing  the  document  which  con- 
tained the  offence  of  which  he  had  been  pre- 
viously convicted.  The  preservation  of  that 
principle  is  of  far  more  importance  than  the  result 
in  this  particular  oaee. 

Kenneot,  J. — I  agree.  It  seems  to  me  on 
the  face  of  it  it  is  clear  that  a  different  state  of 
facts  might  give  rise  to  a  successful  conviction, 
whether  it  was  "  at  a  speed  "  or  "  in  a  manner." 
The  "or"  is  distinctly  disjunctive.  I  can 
imagine  a  care  where  a  man  was  driving  a  motor 
car  quite  slowly,  and,  for  instance,  as  my  Lord  has 
said,  going  from  side  to  side  of  the  road  or  back- 
ing down  a  road,  without  seeing  where  he  was 
going,  as  slowly  as  you  like,  but  yet  to  the  danger 
of  the  public.  jj^^  ^j,^j„^^ 

Solicitors:  Field,  Boseoe,  and  Co.,  for  Frear, 
Blunt,  and  Co.,  Leicester;  Firth  and  Co.,  for 
Clifford,  Perkins,  and  Clifford,  Loughborough. 


Tuesday,  May  17. 

(Before   Lord  Alverstonb,  G.J.,  Wills   and 

Kbnnedt,  JJ.) 

Derdt  (app.)  V.  Bloomfibld  (resp.).  (a) 

Gaming — Banker  at  Pharaoh — Purchase  of  bank 
— Assisting  in  management  of  gaming-house — 
Gaming  Mouses  Act  1854  (17'  &  18  Vict.  c.  38), 
«.  4. 

A  person  who,  having  bought  the  bank  ai  a  gams 
of  Pharaoh  (an  utUawful  game  toilhin  sect.  2  of 
the  Gaming  Act  1738  (1:2  Geo.  2,  c.  28),  acts  as 
banker  at  a  club  where  the  game  is  played,  is 
"  assisting  in  condtusiing  the  business "  of  a 
gaming-house  within  sect,  i  of  the  Gaming 
Houses  Act  1854. 

Gase  stated  on  an  information  preferred  by  the 
appellant  against  the  lespondent  under  sect.  4  of 
the  Gaming  House  Act  1854  for  assisting  ia  con- 
ducting the  business  of  a  certain  house  known  as 
the  International  Athletic  Glub,  which  was  then 
being  kept  and  used  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein. 

Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  proved : — 

About  1.20  on  the  early  morning  of  Tuesday,  the 
9th  Feb.  1904,  the  house  situate  at  No.  241,  Maryle- 
bone-road  and  known  as  the  International  Athletic 
Club  (which  club  was  registered  at  the  Marylebone 
Police-court  in  Jan.  1904  in  accordance  with  the 
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EroTiaions  of  sect.  24  of  2  Edw.  7,  o.  28 — the 
lioensing  Act  1902)  was  •>ntered  by  Superinten- 
dent Bantick  and  other  officers  of  the  D  division 
of  police  under  a  search  warrant  granted  by  the 
Commissioner  of  the  Metropolitan  Police  by  virtue 
of  the  provisions  of  sect.  6  of  8  &  9  Yiot.  o.  109 
(Gaming  Act  1845),  and  some  persons  were  found 
in  a  large  room  in  the  lower  part  of  the  house 
known  as  the  clab-room.  This  is  a  very  large 
room  containing  three  fall-aized  billiard  tables 
and  a  drinking  bar. 

At  the  time  of  the  police  entry  into  the  pre- 
mises the  game  of  Pharaoh,  which  is  an  nnlawftil 
game  by  virtue  of  the  provisions  of  12  Greo.  2, 
c.  28,  s.  2,  was  being  played  by  a  considerable 
number  of  the  persons  gathered  together  in  this 
room,  and  the  implements  of  gaming  used  in  the 
playing  of  this  unlawful  game,  such  as  the  cards, 
the  matches  (employed  for  the  purpose  of  marking 
oat  the  Pharaoh  beds)  and  the  money  found  on 
the  card-table  were  seized  by  the  police,  and  were 
produced  before  the  magistrate. 

At  the  time  of  the  police  entry  the  respondent 
was  acting  as  banker  at  the  game  of  Pharaoh. 

The  game  of  Pharaoh  is  always  played  with  a 
hanker,  who  is  generally  assisted  by  a  croupier. 
The  banker  plays  against  all  the  other  players. 

It  was  proved  by  a  police  officer  who  had 
obtained  admission  to  the  premises  prior  to  the 
police  entry,  that  on  the  night  of  Monday,  the  8th 
Feb.  1904,  a  boxing  competition  had  been  held  in 
a  large  saloon  on  these  premises,  which  had  been 
attended  by  some  200  to  300  of  persons,  some  of 
whom  were  members  of  the  club,  the  rest  having 
entered  by  virtue  of  tickets  pnrohaaed  in  advance 
from  members.  The  boxing  competition  con- 
cluded about  11.30  p.m.,  and  the  majority  of  the 
persons  then  left  the  premises,  but  some  of  them, 
to  the  number  of  about  fifty,  went  down  to  the 
club  room  above  mentioned.  About  12.30  a.m.  a 
game  of  Pharaoh  was  started  in  which  about 
thirty  persons  took  part. 

The  respondent  "  bought  the  bank  "  (as  it  is 
called)  for  101. — i.e.,  made  a  bank  of  10/.,  and 
from  the  hour  mentioned  until  the  police  entry 
the  game  of  Pharaoh  was  played  in  the  club 
room  without  cessation.  Daring  the  whole  of 
that  time,  with  the  exception  of  about  twenty 
minutes,  the  respondent  was  acting  as  banker  at 
the  game. 

It  was  proved  by  the  police  officers  that  the 
game  of  Pharaoh  was  played  on  these  premises 
in  the  same  room  and  under  similar  circumstances 
on  the  following  oocabions — night  of  the  6th  Jan. 
and  early  morning  of  the  7th  Jan.,  night  of  the 
8th  Jan.,  night  of  the  18th  Jan.  and  early  morning 
of  the  19th  Jan.,  early  morning  of  the  26th  Jan. 
and  the  early  morning  of  the  2nd  Feb.  1904,  but 
it  was  not  shown  that  the  I'espondent  had  ever 
played  Pharaoh  on  the  premises  before  the  night 
of  the  police  entry. 

The  respondent  did  not  give  evidence  on  his 
own  behalf,  bnt  it  was  proved  by  one  Bioketts, 
the  refj^steied  secretary  of  this  club,  who  was  also 
summoned  in  connection  with  the  case,  that  the 
respondent  was  not  a  member  of  this  club,  and 
that  he  must  have  obtained  admission  by  pur- 
chase of  an  entrance  ticket  from  a  member. 

It  was  proved  that  this  International  Athletic 
Club  was  a  proprietary  club  belonging  to  one 
Ernest  Hart,  who  lived  with  his  wife  on  the 
premises  at  the  time  of  the  police  entry,  but  who 


managed  to  make  his  escape  from  custody,  and 
who  has  not  yet  been  re-arrested. 

On  the  part  of  the  prosecution  it  was  contended 
upon  the  above  facts  that  the  premises  in  question 
were  a  common  gaming-house — that  they  were 
kept  and  used  for  the  purpose  of  unlawful  gaming 
being  carried  on  therein,  and  that  the  respondent, 
by  acting  as  banker  at  the  game  of  Pharaoh  in 
the  house,  assisted  in  conducting  the  business  of 
the  house,  and  was  therefore  guilty  of  the 
offence  charged. 

The  magistrate's  attention  was  called  to  sect.  4 
of  8  &  9  Vict.  c.  109  (Gaming  Act  1845)  in  support 
of  this  contention. 

Upon  the  above  facts  the  magistrate  found 
that  the  house,  though  primarily  and  in  good  faith 
opened,  kept,  and  used  as  an  athletic  club,  had 
on  the  night  in  question  been  used  also  for  un- 
lawful gaming,  and  was  therefore  opened,  kept, 
and  useid  as  a  common  gaming-house,  but  as  there 
was  no  evidence  before  him  that  the  respondent 
took  any  part  in  the  management  of  the  business 
carried  on  at  the  house,  except  acting  as  banker 
in  the  game  of  Pharaoh  as  above  stated,  or 
that  be  took  part  in  the  unlawful  gaming  other- 
wise than  casually,  he  was  of  opinion  that 
there  was  no  evidence  before  him  upon  which 
he  could  legally  convict  the  respondent  of  the 
offence  charged  against  him  and  so  he  dismissed 
.the  information. 

By  the  Gaming  Houses  Act  1854  (17  &  18  Yiot. 
c.  38).  8.  4: 

Anj  person  being  the  owner  or  ooonpier  or  having  the 
use  of  any  bonse,  room,  or  pUoe  who  shall  open,  keep, 
or  arc  the  same  for  the  purpose  of  anlawfnl  gaming 
being  carried  on  therein,  and  any  person  being  the  owner 
or  ooonpier  of  any  honse  or  room  who  shall  knowingly 
and  wilfnlly  permit  the  same  to  be  opened,  kept,  or 
used  by  any  other  perion  for  the  purpose  aforesaid,  and 
any  person  having  the  oare  or  manegsment  of  or  in  any 
manner  aaaiatiog  in  oondaoting  the  bosiness  of  any 
hooie,  room,  or  place  opened,  kept,  or  naed  for  the  par- 
poie  aforesaid,  and  any  perion  who  shall  advance  or 
famish  money  for  the  pnrpoie  of  gaming  with  persons 
frequenting  such  hoaae,  room,  or  place  may,  on  snmmary 
conviotion  thereof  before  any  two  joiUces  of  the  peace 
be  adjudged  by  snch  justicea  to  forfeit  and  pay  snoh 
penalty  not  exceeding  5001.  aa  to  the  josticei  shall  leem 
lit,  and  may  be  farther  adjudged  by  snch  joatices  to  psy 
such  costs  attending  laoh  conviction  as  to  them  shall 
aeem  raaaonable ;  and  on  the  nonpayment  of  snoh 
poualty  and  coata,  or  in  the  firat  inatance  if  to  the  lud 
juaticea  it  ahall  aeem  fit,  may  be  committed  to  the 
oommon  gaol  or  honae  of  correotdon  with  or  witboat 
hard  labour  for  any  time  not  exceeding  twelve  calendar 
months. 

B.  D.  Muir  and  B.  B.  Murphy  for  the  appellant. 
The  respondent  did  not  appear. 

Lord  Alvbrstone,  C.J. — I  think  the  magistrate 
has  overlooked  the  fact  that  the  respondent  had 
purchased  the  bank  and  was  acting  as  banker  at 
the  game  of  Pharaoh,  which  is  an  illegal  game, 
for  a  considerable  period.  I  think  that  a  person 
who  has  done  that  is  assisting  in  conducting  the 
business  within  sect.  4  of  the  Gaming  Houses  Act 
1854  and  is  assisting  in  unlawful  gaming.  The 
case  must  therefore  be  remitted  to  the  magistrate 
to  convict. 

Wills  and  Kbnnbdt,  JJ.  ooncorred. 

Judgment  aecordinglfi. 

SoUcitora :  W<mtner  and  8otu. 
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KING'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 

Monday,  June  6. 

(Before  Bigbah,  J.) 

Be  RowB;  Ex  parte  West  Coast  Goldfiklds 
Limited,  (a) 

Bankruptcy — Bankrupt  registered  oioner  of  shareg 
in  limited  company — Sharea  fully  and  partly 
paid  lup—Company'ii  articles — Lien  on  partly 
paid  sfiares — Proof  by  company  toithout  claim- 
ing lien — Alteration  of  artides  giving  company 
lien  on  shares  fully  paid  for  ali  moneys  due  to 
company — Iruidvertenee — Amendment  of  'oroof 
—Companies  Act  1862  (25  £  26  Viet.  e.  89),  s.  50 
—Bankruptcy  Act  1883  (46  Jt  47  Viet.  c.  52)— 
Bched.  1,  r.  10 ;  sched.  2,  rr.  13, 14. 

By  the  articles  of  a  limited  company  it  was  pro- 
vided that  the  company  should  have  a  lien  on  all 
shares  not  fully  paid  for  all  moneys  due  to  and 
liabilities  subsisting  with  the  company  from  or 
on  the  part  of  any  registered  shareholder. 

At  the  date  of  the  receiving  order  the  debtor  was  a 
holder  of  fully  and  partly  paid  share*  in  a 
limited  company. 

The  company  lodged  a  proof  for  the  amount  due 
on  the  partly  paid  shares,  out  claimed  no  lien, 
and  received  a  dividend. 

The  company  subsequently,  by  special  resolution 
under  sect.  50  of  the  Companies  Act  1862, 
altered  the  article  by  omittiny  the  word*  "  not 
fuUypaid." 

The  company  having  gone  into  voluntary  liquida- 
tion, the  liquidator  applied  to  amend  the  com- 
pany's proof,  or,  in  the  alternative,  to  withdraw 
it  and  lodge  a  fresh  proof,  claiming  a  lien  on 
the  fully-paid  shares. 

Beld,  that  the  application  mu*t  be  refused ;  that 
the  company  must  be  taken  to  have  known  of  the 
poesibility  of  acquiring  the  lien  on  the  fully-paid 
shares  by  the  alteration  of  the  article,  and  that 
the  omission  to  value  that  ircurily  had  not 
arisen  through  inadvertence  within,  the  meaning 
of  the  rulee. 

Motion  by  tbe  llquiclator  of  the  West  Coast 
Groldfields  Limited  for  liberty  to  amend  tbe  com- 
pany's proof,  or,  in  the  altematire,  for  liberty  to 
nitbdraw  it  and  lod^e  a  fresh  proof,  claiming  a 
lien  on  the  fully-paid  shares  of  tbe  company  held 
by  the  debtor. 

Tbe  reoeivini;  order  was  made  against  Bowe 
on  the  19th  Jan.  1903.  At  that  date  he  was 
registered  aa  the  holder  of  .%88  fally-paid  and 
ISiOO  partly-paid  shares  of  12.  each  in  the  West 
Coast  Goldfields  Limited. 

Tbe  articles  of  association  provided  that  <be 
company  should  have  a  first  and  paramount  lien 
on  aJl  shares  not  folly  paid  for  all  moneys  due 
to  and  liabilities  subsisting  with  the  company 
from  or  on  tbe  part  of  any  registered  share- 
holder. 

The  company  lodged  a  proof  for  900/,  the 
amount  due  on  the  1800  shares  not  fully  paid, 
and  the  proof  was  admitted  under  discount  at 
8192.,  and  a  dividend  was  paid  thereon.  No  lien 
was  claimed  on  tbe  sharesnot  fully  paid. 

Un  tbe  20th  Feb.  1904,  at  a  general  meeting  of 
the  company,  a  resolution  was  passed  altering  the 
above  article  by  omitting  the  words  "not  fully 

(a)  Baportad  by  J.  Anwti.  Thiobilu,  Eiq.,  Bkrrtstar-«.t-lA« . 


paid,"  and  on  the  2ad  March  this  resolution  was 
confirmed. 

In  April  the  company  went  iato  voluntary 
liquidation.  The  assets  of  the  company,  after 
payment  of  all  liabilities,  were  estimated  as  suffi- 
cient to  provide  about  2a.  per  share  on  the  fully- 
paid  shares,  and  tbe  debtor's  estate  was  estimated 
to  pay  about  3«.  in  the  pound. 

The  Companies  Act  1862  (25  &  26  Vict.  c.  89), 
8.  50,  enacts : 

Sabj«ot  to  the  proviaiona  of  this  Aot,  and  to  the  ooo- 
ditiona  oontunad  In  the  memorandnm  of  aasnoi^tion,  any 
oompany  formed  under  the  Act,  may,  in  franeml  msatiiig 
from  time  to  time,  by  pssaing  a  tpecial  reaolution  in 
manner  hereinafter  mentioned,  alter  all  or  any  of  the 
regnlationa  of  the  oompany  contained  in  tbe  artioles  of 
aaaooiation  or  in  the  table  marked  A  in  the  firat  aohedale, 
where  inch  table  ia  applioable  to  the  company,  or  malce 
new  regnlationa  to  the  cxcloaion  of  or  in  addition  1o  all 
or  any  of  tbe  regnlationa  of  oompany  ;  and  any  regnla- 
tiona so  mode  by  apeoial  reaolation  ahall  be  deemed  to 
be  rfgnlationa  of  the  company  of  the  aame  validity  aa  if 
they  bad  been  originally  contained  in  the  artiolea  of 
aaaooiation,  and  ahall  be  anbject  in  lilce  manner  to  ba 
altered  or  modified  by  any  anbteqaeat  special  reaoln- 
ticn. 

The  Bankruptcy  Act  1883  (46  &  47  Vict  c.  52) 
provides : 

Sched.  1,  r.  10.  For  the  purpose  of  voting,  a  aecnred 
creditor  ihall,  nnleaa  he  anrrendera  hia  aeonrity,  state  in 
hie  proof  the  particnlara  of  hia  aeonrity,  tbe  date  when 
it  was  given,  and  the  valae  at  which  he  oaaeasea  it,  and 
shall  be  entitled  to  vole  only  in  reapect  of  the  balance 
(if  anj)  dne  to  him,  after  dedncting  the  value  of  hia 
aeonrity.  If  he  votea  in  reapect  of  hia  whole  debt  be  shall 
be  deemed  to  have  surrendered  hia  security  nnleas  tbe 
court  on  application  ia  tatitfied  that  the  omieaion  to 
value  the  aeonrity  haa  arisen  from  inadvertence. 

Sched.  2,  r.  13.  Where  a  creditor  boa  ao  valued  his 
aeonrity  he  may  at  any  time  amend  the  valuation  aod 
proof  on  ahowing  to  the  aatiafaotion  of  the  trnttee  or 
the  ocutt  that  the  valuation  and  proof  were  made  bond 
fide  on  a  miataken  (stimate,  or  that  the  aeonrity  has 
diminiahed  or  inoreaasd  in  valne  aince  its  previous 
valuation  ;  bnt  every  anoh  amendment  shall  be  made  at 
the  coat  of  the  creditor,  and  upon  aaoh  terms  aa  tbe 
court  ahall  order,  unleaa  the  tcnatee  shall  allow  the 
amendment  without  application  to  the  coort. 

Rale  14.  Where  a  valuation  haa  been  amended  in 
acootdince  with  the  foregoing  rule  the  oreditor  ahall 
forthnith  repay  any  aurplua  dividend  whioh  he  may 
have  received  in  excess  of  that  to  which  he  would  have 
been  entitled  in  the  amended  valoation,  or,  as  the  cose 
may  be,  shall  be  entitled  to  be  paid  out  of  any  money 
for  tbe  time  being  available  for  dividend,  any  divi- 
dend or  share  of  dividend  which  he  may  have  failed 
to  receive  by  reason  of  the  inaccuracy  of  tbe  original 
valuation,  before  that  money  ia  made  applicable  to  the 
payment  of  any  fnlure  dividend,  but  be  shall  not  be 
entitled  to  diatnrb  the  distribution  of  any  dividend 
declared  before  the  date  of  the  amendment. 

H.  Reed,  K.C.  and  Tindale  Davis  in  support  of 
the  motion. — This  application  ought  to  ba  allowed 
as  otherwise  tbe  trustee  in  Rowe's  bankruptcy  will 
receive  about  350^  in  respect  of  the  fully  paid 
shares,  while  the  liquidator  of  the  company  will 
only  receive  34.  in  the  pound  on  81 9f.  They 
referred  to 

ilUen  V.  Oold  lUfft  of  West  Africa  limited,  82  L.  T. 
Rfp.210;  (1?00)  lC'h656. 

P.  U.  Franeke  (Muir  Mackenzie  with  him)  for 
the  trustee  in  bankniptcy. — Tbe  debt  due  to  the 
company  has  been  satisfied  by  the  proof  in  the 
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bankraptcy,  and  there  is  no  debt  lemaining  for 
which  thejr  can  claim  a  lien : 

Btammen  y.  Elliott,  3  Ch.  App.  195. 

The  company  haB  no  right  to  amend  their  proof, 
hecanse  having  voted  in  respect  of  their  whole 
debt  they  are  deemed  to  have  surrendered  their 
secnrity.  There  has  been  no  inadvertence  within 
the  cases  on  the  mle : 

Re  Baftty  Explogives  Limited,  90  L.  T.  Rep.  331  ; 
(1904)  1  Ch.  226. 

[He  was  stopped.] 
H.  Reed,  K.C.  in  reply. 

BlGHAM,  J. — I  am  not  disposed  to  allow  this 
amendment.  The  company  at  the  time  they  pre- 
sented their  proof  knew  or  must  be  taken  to  have 
known  that  there  was  the  possibility  by  the 
alteration  of  their  articles  of  acquiring  this 
secnrity,  and  if  they  had  wished  to  claim  that 
security,  or  to  value  it,  they  ought  to  have  men- 
tioned it  in  their  proof.  If  their  valuation  had 
turned  out  inaccurate  they  could  afterwards  have 
applied  to  amend  their  valuation.  If  they  had 
passed  the  resolntion  first  and  then  made  this 
proof  and  set  up  their  secnrity,  in  that  case 
in  all  probability  they  might  have  amended  their 
valuation.  The  conclusion  I  have  come  to  is  that 
the  company  elected  to  omit  all  reference  to 
thiH  security  in  their  proof,  and  then  that  by 
their  own  acts  they  have  altered  the  position  of 
the  matter.  In  my  opinion  this  is  not  a  case 
of  inadvertence,  and  this  application  mast  be 
dismissed  with  costs. 

Solicitors :  B.  F.  Yeo ;  Morley  and  Shirreff. 


PROBATE,  DIVORCE,  AND  ADMIEALTT 

DIVISION. 

ADMIRALTY    BUSINESS. 

Thursday,  Jum  9. 

(Before  Babnbb,  J.  and  Tsimitt  Mastebs.) 

Thb  Cayo  Bonito.  (a) 

Salvage— Lifeboat — Launchers — Bight  to  recover 
salvage. 

A  vessel  being  in  distress  off  the  coast,  lifeboats 
were  launched  trith  a  vieio  to  salve  either  life 
or  property.  Under  the  regulations  of  the 
Boyal  National  Lifeboat  Institution,  which 
owned  the  lifeboats,  in  the  event  of  life  ordy 
being  salved  the  crews  of  the  lifeboats  are 
remunerated  by  the  Lifeboat  Institution,  and  in 
the  event  of  property  being  salved  the  crews  of 
the  lifeboats  are  remunerated  by  the  award 
which  may  be  made  for  salving  the  property. 

The  lifeboats  which  ultimately  rendered  salvage 
services  to  property  and  not  to  life  were  launched 
with  the  assistance  of  certain  men,  member*  of 
a  company  of  fishermen.  These  men  brought 
an  action  against  the  owners  of  the  property 
salved  to  recover  salvage  for  the  services  rendered 
by  them  in  assisting  to  launch  the  lifeboats. 

Held,  that  those  who  assisted  to  launch  the  life- 
boats were  entitled  to  maintain  an  action  for 
salvage. 

Ik  this  action  two  salvage  suits  were  consolidated 

and  tried  together. 

The  plaintiffs   in  the  first  suit  were  the  cox- 
swains and  crews  of  the  lifeboats  Bobert  and 

(a)  Baporttd  tnj  laoaci.  F.  C.  Darbt,  Eaq.,  Burriiter«t-I«v. 


Mary  Ellis  and  Upgang,  which  are  owned  by  the 
Royal  National  Lifeboat  Institution. 

The  Bobert  and  Mary  EUis  is  stationed  at 
Whitby,  is  manned  by  a  crew  of  thirteen  hands 
all  told,  and  is  of  the  value  of  8002. 

The  Upgang  is  stationed  at  Upgang,  which  is  a 
little  to  the  north  of  Whitby,  is  manned  by  a 
crew  of  fourteen  hands  all  told,  and  is  of  the 
valne  of  8002. 

The  plaintiffs  in  the  second  suit  were  ninety- 
nine  men,  members  of  a  company  of  fishermen 
and  boatmen  at  Whitby,  who  man  and  launch  the 
lifeboats  Bobert  and  Mary  EUis  and  Upgang. 
On  a  summons  to  man  the  boats  being  received 
the  members  of  the  company  who  first  assemble 
form  the  crew  of  the  lifeboats,  and  the  requisite 
number  of  the  remainder  assist  in  launching 
them. 

The  Cayo  Bonito  is  a  screw  steamship  of  .'}427 
tons  gross  and  2213  tons  net  register,  is  fitted 
with  engines  of  1800  horse  power  effective,  and  is 
manned  by  a  crew  of  thirty-one  hands  all  told.  At 
the  time  the  services  were  rendered  to  her  she 
was  on  a  voyage  from  South  Shields  to  Galveston 
in  water  ballast,  with  about  250  tons  of  slag 
ballast  on  deck,  and  fifty  tons  of  slag  ballast  in 
her  holds.  The  value  of  the  Cayo  Bonito  was 
34,0002. 

About  9  p.m.  on  the  21st  Jan.  1904  the  Cayo 
Bonito  while  in  charge  of  a  North  Sea  pilot  got 
ashore  to  the  northward  of  Whitby  on  the  Upgang 
Rocks. 

About  9.30  p.m.  word  waa  brought  to  the  cox- 
swain of  the  Bobert  and  Mary  Ellis  that  the  Cayo 
Bonito  was  ashore.  The  crew  of  the  Bobert  and 
Mary  EUis  were  at  once  mustered,  and  with  the 
help  of  forty-one  of  the  plaintiffs  in  the  second 
suit  the  lifeboat  was  launched.  The  tide  at  the 
time  was  about  four  hours  ebb,  the  wind  was 
from  the  N.W.  by  N.  and  a  strong  sea  was 
runnine. 

The  Bobert  and  Mary  Ellis  reached  the  Cayo 
Bonito  shortly  after  10  p.m.,  and,  in  answer  to  a 
hail  from  the  master  of  the  Ca^o  Bonito,  the  cox- 
swain of  the  lifeboat  boarded  her  and  found  that 
the  ballast  tanks  had  been  run  out  and  some  of 
the  slag  ballast  had  been  jettisoned. 

The  master  of  the  Cayo  Bonito  then  asked  the 
coxswain  of  the  Bobert  and  Mary  EUis  to  do  what 
he  could  to  float  the  vessel.  The  coxswain  there- 
upon got  an  anchor  slung  on  to  the  bows  of  the 
lifeboat,  and  this  was  taken  away  to  the  N.E.  and 
lowered  with  120  fathoms  of  wire  hawser  attached 
to  it. 

Meanwhile  the  Upgang  had  been  manned  and 
launched  by  some  forty  of  the  plaintiffs  in  the 
second  suit,  and  this  was  only  accomplished  after 
some  difficulty,  the  lifeboat  having  to  be  recar- 
riaged  on  one  occasion. 

The  launch  was,  however,  ultimately  success- 
fully  accomplished,  and  the  Upgang  finally 
reached  the  Cayo  Bonito  and  took  an  anchor  and 
125  fathoms  of  manillaon  board.  The  Bobert  and 
Mary  Ellis  then  towed  the  Upgang  away  to  the 
N.E.  by^  N.  and  the  anchor  was  then  dropped. 

The  jettison  of  the  ballast  proceeded,  and  at 
2.30  a.m.  on  the  22nd  Jan.  when  the  tide  made, 
the  coxswain  of  the  Bobert  and  Mary  Ellis  told 
those  on  the  Cayo  Bonito  to  heave  on  their 
anchors,  and  after  about  an  hour's  heaving  the 
engines  of  the  Cayo  Bonito  were  worked  full 
speed    astern,  and    the    Cayo  Bonito   gradually 
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came  off,  and  aboat  4.30  a.in.  was  anchored  in  a 
place  of  safety. 

The  defendants  admitted  that  salvage  servioes 
were  rendered  bjr  the  crews  of  the  lifeboats,  and 
that  thejr  were  engaged  to  lay  oat  anchors,  bat 
they  alleged  that  the  warp  attached  to  the  anchor 
laid  ont  by  the  Upgang  parted  almost  at  once, 
and  that  the  anchors  were  of  little  nse.  They 
further  alleged  that  the  work  done  consisted  in 
laying  ont  the  anchors  only,  and  that  it  could 
baTe  been  done  equally  well  by  the  crew  of  the 
Cayo  Bonilo,  and  paid  into  court  the  sum  of 
250Z.  which  they  alleged  was  sufficient  to  satisfy 
all  claims  of  the  crews  of  the  lifeboats. 

As  to  the  claim  of  the  men  who  assisted  in  the 
launching,  the  defendants  denied  that  any  salvage 
services  were  rendered  by  the  launchers,  and  fur- 
ther alleged  that  if  they  had  assisted  in  the 
launching  the  launch  had  taken  place  for  the 
purpose  of  saving  life,  and  that  under  the  rules  of 
the  Lifeboat  Institution,  the  lifeboats  could  not 
be  used  for  the  purpose  of  salving  property  until 
they  reached  the  Cayo  Bonilo.  They  also  alleged 
that  the  launchers  were  employed  and  entitled  to 
be  paid  either  by  the  Lifeboat  Institution  or  by 
the  crews  of  the  lifeboats. 

The  general  regnlations  of  the  Boyal  National 
Lifeboat  Institution  which  deal  with  the  launch- 
ing of  the  lifeboats  owned  by  the  institution  are 
aa  follows : 

18.  The  lifeboat  never  to  be  laoncbed  for  any  pnrpoM 
oUier  than  for  a»yiag  life  withoot  the  direct  eanotion  of 
the  honorary  ncTetary  or  of  some  other  authority  con- 
nected with  the  looal  committee,  and  on  no  aooonnt  to 
be  nsed  for  other  pnrpoaes,  to  the  injory  of  private 
interests. 

Art.  20  prescribed  the  payments  to  be  made  to 
each  of  the  crew  for  going  afloat  in  the  lifeboat 
to  save  life  at  different  times  and  seasons,  and 
provided  that  a  similar  variation  in  pay  should  be 
allowed  to  the  helpers  as  the  launchers  were 
called  in  the  regulations. 

24.  Whan  a  lifeboat  has  been  lannobed  for  the  pur- 
pose of  nving  life,  and  it  ia  fonnd  on  arriving  at  the 
vessel  in  danger  that  the  master  or  other  reaponiible 
person  in  charge  wishes  to  engage  the  services  of  the 
lifeboat's  oraw  to  endeavour  to  save  the  vessel,  the  life- 
boat's crew  are  at  liberty  to  acoept  an  engagement  with 
such  master  or  other  responsible  person  in  charge  for 
thio  parpoee  and  to  make  nse  of  the  lifeboat  under  the 
following  conditions :  (a)  That  all  reasonable  cars  be 
taken  of  the  lifeboat  and  its  gear,  (b)  That  it  be 
clearly  understood  that  the  position  of  the  lifeboat's 
oraw  towards  the  institution  ia  changed  from  a  lifeboat 
crew  endeavouring  to  save  life,  and  entitled  to  be  paid 
for  snoh  endeavours  by  the  inititntion,  to  a  pcurty  of 
salvors  who  have  borrowed  the  lifeboat  for  propetty 
salvage  porpoees,  for  the  remuneration  of  whioh  servioes 
tbey  are  to  look  to  the  person  in  charge  of  the  vessel 
who  has  engaged  them.  Should  the  boat  be  damaged 
while  rendering  such  services  the  cost  of  repair  to  ta 
met  by  the  salvors,  (c)  Should  the  attempts  of  the  life- 
boat crew  to  salve  the  vessel  be  suooesaful,  but  the 
amount  of  salvage  money  paid  them  be  less  than  the 
amount  the  crew,  helpers,  <tc.,  would  have  been  entitled 
to  for  an  endeavour  to  save  life,  the  ditfeienoe  will  be 
made  good  by  the  institution.  Should,  however,  they 
be  nnsnooesafol  in  salving  the  vessel  they  will  be  paid 
by  the  iostitotion  as  though  they  had  launched  for  the 
purpose  of  saving  life. 

Evidence  was  also  given  that  when  the  crew  of 
the  lifeboat  was  paid  by  the  institution  for  going 
afloat  for  the  purpose  of  saving  life  each  of  the 


launchers  was  also  paid  by  the  institution  a  sum 
equal  to  one-fifth  of  the  sum  paid  to  each  of  the 
crew. 

Laing,  K.C.  and  L.  Batten  for  the  plaintiffs  the 
crews  of  the  lifeboats. 

A  Adair  Boche  for  the  plaintiffs  in  the  second 
suit,  the  launchers. — The  first  defence  is  that  the 
launchers  were  employed  and  entitled  to  be  paid 
by  the  institution.  That  is  not  the  fact,  for  when 
the  lifeboats  are  engaged  to  salve  property  the 
position  of  the  launchers  as  well  as  of  the  crews 
of  the  lifeboats  is  changed  under  rule  24  (b)  of  the 
general  regulations,  and  they  have  to  look  to  a 
salvage  award  for  their  remuneration.  The 
second  defence  is  that  the  lifeboat  crews  under- 
took to  remunerate  the  launchers,  but  they  did 
not  do  so,  though  if  they  received  the  whole  sum 
awarded  as  salvage,  they  would  pay  over  some- 
thing to  those  who  assisted  to  launch  the  boats. 
Those  who  assist  in  launching  are  salvors  because 
without  their  assistance  the  salvage  services  could 
never  have  been  rendered,  and  in  such  cases  not 
only  those  actually  employed  but  those  who  stay 
bemnd  are  entitled  to  salvage : 

The  Snchanlresi,  2  L.  T.  Bep.  574;  Lush  93  ; 
The  Cadiz  and   The  Bopne,  35  L.  T.  Bep.  602 ; 
3  Asp.  Mar.  Law.  Cas.  332. 
The  position  of  those  who  launch  is  analogous  to 
that  of  the  lifeboat  men  who  were  treated  as  part 
of  the  crew  of  a  tug : 

The  Atigvule  Legembre,  86  L.  T.  Bep.  358  ;  9  Asp. 
Mar.  Law.  Cas.  279 ;  (1902)  P.  123. 

Atpinall,  E.G.  and  R.  H.  Balloeh  for  the  defen- 
dants.— As  no  leave  had  been  given  under  rule  18 
of  the  general  regulations,  these  lifeboats  must 
have  been  launched  to  salve  life  and  not  property. 
The  subsequent  engagement  of  the  lifeboat  by 
the  master  of  the  Cayo  Bonito  to  salve  property 
cannot  convert  the  launching  of  the  lifeboats  into 
a  salvage  service  rendered  to  property.  Those 
who  launch  the  boat  cannot  render  their  services 
de  bene  esse.  They  are  not  acting  on  the  salvage 
principle  of  no  cure  no  pay,  because  even  if  pro- 
perty was  not  salved  they  would  be  paid  some- 
thing by  the  institution. 

A.  Adair  Boche,  in  reply. — The  reference  to 
helpers  in  rule  24  (e)  of  the  general  regulations 
of  the  National  Lifeboat  Institution  shows  that 
the  engagement  of  the  lifeboat  to  salve  the  vessel 
entitles  tne  launchers  to  salvage.  Under  rule  24  (b) 
if  the  lifeboat  had  been  damaged  in  i-endering 
the  services  to  the  property  salved  the  launchers 
as  well  as  the  crew  would  nave  been  liable  for  the 
cost  of  repairing  it. 

Barnes,  J. — In  this  case  Thomas  Langlands 
and  twenty-seven  others,  who  formed  the  crews 
of  the  lifeboats  Robert  and  Mary  Ellis  and  the 
Upgang,  and  Thomas  Day  Cass  and  ninety-eight 
others,  who  assisted  in  launching  the  two  life- 
boats, claim  against  the  owners  of  the  Cayo 
Bonito  for  salvage  services,  which  it  is  said  were 
rendered  to  that  vessel  on  the  night  of  the  21st 
Jan.  and  the  morning  of  the  22nd  Jan.  1904. 
The  Cayo  Bonito  is  a  steamship  of  3427  tons 
gross  register,  with  engines  working  up  to  1800 
horse  power  effective,  and  was  on  a  voyage  from 
South  Shields  to  Galveston  in  water  ballast  with 
some  farther  ballast  on  deck  and  in  her  hold, 
manned  by  a  crew  of  thirty- two  hands  all  told. 
An  accidentof  a  somewhat  extraordinary  character 
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an^bal-s  to  have  happened  in  the  course  of  the 
jjpyage  coming  down  the  coast  when  nearly  oS 
Whitby,  because  the  captain  says  that  the  ship 
was  put  ashore  owing  to  the  fact  that  the  North 
Sea  pilot,  who  was  in  charge  of  her  at  the  time, 
had  ported  for  sereral  vessels,  thus  getting  rather 
Bear  the  coast,  and  finally  mistook  the  Whitby 
lights  for  the  lights  of  fishermen.  The  first  the 
captain  appears  to  have  known  of  it  was  xrhen 
the  ship  was  on  the  ground.  At  that  time  he 
seems  to  have  been  told  by  the  pilot  that  the  ship 
was  on  the  sand — she  was  in  fact  on  the  rocks, 
and  that  is  clear  from  the  extent  of  the  damage 
which  the  vessel's  bottom  received.  The  accident 
happened  about  9.45  p.m.  on  the  2l8t  Jan.,  and 
tho  Robert  and  Mary  Ellis  reached  the  ship  about 
two  hours  afterwards.  The  other  boat — the 
Upgang — reached  the  vessel  somewhat  later. 
The  vessel  appears  to  have  gone  aground  on  the 
last  of  the  ebb,  she  was  hard  and  fast  on  the 
rooks,  and  the  steps  taken  to  get  her  off  appear 
to  have  been  that  the  lifeboat  first  on  the  spot 
had  an  anchor  put  on  board  her,  and  laid  it  out 
to  the  north- east,  and  then  the  other  lifeboat, 
assisted  by  the  first,  laid  oat  a  second  anchor. 
Afterwards,  when  the  tide  made  sufficiently,  with 
the  working  of  her  own  engines,  and  the  heaving 
on  the  anchors  the  vessel  came  ofp.  The  ropes 
attached  to  the  second  anchor  parted  almost 
immediately  when  hove  on ;  bat  as  the  Court  is 
not  asked  to  apportion  between  the  two  lifeboats, 
it  does  not  matter  whether  one  rendered  assist- 
ance as  long  ae  the  other  did.  The  captain  of 
the  Cayo  Bonito  says  he  could  himself  have  put 
out  anchors  with  the  assistance  of  bis  crew,  and 
that  the  vessel  could  have  got  off  without  assist- 
ance by  working  ht-r  own  engines.  The  plaintiffs 
contention  is  that  they  were  asked  and  engaged 
to  put  out  the  anchors  although  the  vessel  bad 
been  some  time  aground,  and  that  they  were 
doing  that  which  relieved  those  on  the  ship  from 
making  any  effort  to  put  out  anchors  even  if  they 
could  Lave  done  it,  and  that  the  heaving  ,on  the 
anchor  was  of  substantial  benefit  in  assisting 
this  vessel  off,  and  that  in  any  event  it  kept  the 
vessel  from  swinging  and  getting  into  a  worse 
position.  I  think  it  is  exceedingly  difficult  to  be 
sure  of  the  precise  benefit  which  the  services 
rendered  by  the  lifelx>at8  conferred  on  the  ship  ; 
but  it  is  clear  from  the  facts  that  they  were 
engaged  and  did  the  work,  and  were  offered 
remuneration  for  it  at  the  time,  and  that  there 
has  been  a  tender  of  2502.' to  the  members  of  the 
lifeboat  crewe>,  that  even  the  defendants  think 
there  was  a  certain  benefit  conferred  upon  the 
steamer  by  the  services  of  the  lifeboats.  I  have 
discussed  the  matter  with  the  Eider  Bi-ethren,  and 
they  think  that  the  anchors  and  warps  were  of 
slight  benefit  to  the  vessel  andalso  that  thelifeboats 
being  there,  standing  by  engaged  to  assist  would 
also  be  of  benefit  to  the  crew  of  the  Cayo  Bonilo. 
That  being  so  it  is  really  for  the  court  to  consider 
what,  apart  from  any  question  of  tender,  would 
have  been  the  award  maide  in  such  circumstances 
as  these  to  the  lifeboat  men  for  the  services  which 
they  actually  performed.  The  other  point  in  the 
case  is  that  oC  the  claims  I  have  mentioned,  the 
claims  made  by  Thomas  Day  Cass  on  behalf  of 
himself  and  others  who  launched  the  lifeboats. 
They  seek  to  obtain  salvage  remuneration  as 
having  been  the  instruments  by  which  the  salvage 
services  were   enabled   to  be  performed.     The 


defendants  contend  that  they  are  not  in  fact 
salvage  services  at  all,  because  they  say,  having 
regard  to  the  rules  of  the  Lifeboat  Institution, 
that,  if  those  rules  are  considered,  the  first 
launching  of  the  lifeboat  is  for  the  purpose  of 
saving  life,  and  if,  when  the  lifeboat  gets  to  the 
vessel  in  distress,  itis  found  that  she  is  not  required 
for  the  purpose  of  saving  life  but  for  the  purpose 
of  saving  property  the  services  then  become 
changed  to  salvage  services  to  property,  and  only 
those  who  are  actually  engaged  in  performing  the 
services  are  entitled  to  salvage  remuneration.  I 
am  by  no  means  sure,  it  is  very  material,  in  the 
circumstances,  to  consider  that  point,  because  as  I 
have  already  shown,  if  the  salvors  in  the  lifeboats 
are  entitled  to  salvage  remuneration,  it  seems  to 
be  suggested,  even  on  the  defendants'  contention, 
that  they  must  pay  the  launchers  something  for 
assisting  them  to  earn  the  money  which  they  get 
as  salvage.  Therefore  it  is  obvious  that  the  court, 
if  that  is  the  right  position,  in  making  an  award 
to  those  in  the  lifeboats  would  simply  have  to  add 
so  much  to  the  award  as  would  enable  the  crews 
of  the  lifeboats  to  pay  the  launchers  sufficient  to 
remunerate  them  properly.  It  the  other  view  ia 
the  correct  one — namely,  that  the  launchers, 
having  taken  part  in  launching  the  lifeboats  for 
the  purpose  originally  of  saving  life,  afterwards, 
having  regard  to  the  rales  of  the  institution, 
when  the  boats  are  engaged  to  salve  property  have 
enabled  the  crews  of  the  lifeboats  to  render 
services  to  property — then  taking  the  launchers 
and  the  crews  together,  the  judgment  would 
simply  be  a  divided  judgment — namely,  so  much 
to  the  crews  of  the  lifeboats  and  so  much  to  the 
launchers.  My  own  inclination  is  that  the  true 
view  to  take  is  that  under  these  rules  those  who 
launch  the  boats  must  contemplate  that  one  of 
two  things  may  happen,  that  there  may  be  only 
life  salvage  or  there  may  be  a  change  later  on  into 
a  salvage  of  property,  and  when  they  assist  in  the 
launching  they  take  their  chance  which  of  those 
things  may  result.  I  think  it  is  clear  from 
sub-sect,  (c)  of  rule  it  that  that  idea  is  in  con- 
templation in  these  rules.  It  certainly  is  in 
accordance  with  the  rommonsense  view  of  the 
matter.  I  think,  therefore,  that  strictly  speaking 
the  men  who  assist  in  launching  the  lifeboat 
have  a  right  to  claim  salvage.  That  being  so, 
whether  you  treat  the  remuneration  of  the 
launchers  as  coming  directly  through  the  lifeboat 
crews  or  not,  one  has  to  consider  what  the  proper 
remuneration  for  them  to  receive  would  be.  I 
think  it  is  clear  that  those  who  assisted  in  the 
launch  have  endeavoured  to  put  their  case  too  high 
because  the  weather  records  show  that  the  weather 
could  not  have  been  of  any  very  real  severity, 
and  that  nothing  like  a  sea  could  have  been 
produced.  I  have  considered  these  matters  with 
the  Elder  Brethren  with  considerable  care,  and 
my  opinion  is  that  the  tender  is  not  quite 
adequate,  and  that,  having  regard  to  the  benefit 
which  I  think  to  some  extent  was  received  by 
the  ship,  a  proper  award  to  make  in  this  case 
is  the  sum  of  4002.  to  the  crews  of  the  life- 
boats and  1002.  to  those  engaged  in  launching 
them. 

Solicitors :  for  the  lifeboat  crews,  Dubois  and 
Williams,  agents  for  H.  ChamberUn ;  for  the 
launchers,  liotlerell  and  Roche,  agents  for  Tasker 
Hart ;  for  the  defendants,  the  owners  of  the  Cayo 
Bonito,  Hollams,  Sons,  Coward,  and  Ilawkshy. 
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H.  or  L.]      McOabtsxt  v.  Londondskbt  &  LouaH  Swilly  RyaLWAT  Goupaht.     [S.  or  L. 


Souse  of  i^ortns. 

Feh.  11, 12,  and  May  10. 

(Before   the   Loss     Chanckllob     (Halsbnry), 

LordB  Macnaohtxn  and  Lindley.)   (a) 

McGaktitby  v.  Londokdbbby  akd  Lough 

Swilly  Railway  Compaby.  (6) 
on  appbal  fbom  tbs  co0bt  of  appbal  is 

IBBLAND. 

Riparian   oumert — Bight  to  take  leiter  for  use 

away  from,  tAe  riparian  tenement — Injury  to 

lower  ownert. 
A  railway  company,  whose  line  abutted  for  a  short 

diatanee  on  a  stream,  laid  a  pipe  on  their  land 

by  which  they  proposed  to  divert  water  from  the 

stream  to  a  tank  for  the  purpose  of  fuMng  the 

boHert  of  the  engines  ritnittn^  on  their  line. 
Held  {reversing  the  judgment  of  the  court  below), 

that,  apart  from  any  question   of   injury  to 

riparian  owners  lower  down  the  stream,  they 

were  not  entilled  to  use  the  water  in  the  manner 

proposed. 
Swindon   Waterworks   Company  v.  Wilts    and 

Berks  Canal  Company  (33  L.  T.  Rtp.  513 ;  L. 

Rep.  7  H.  L.  697)-/bUotoe<I. 
Sandwich  v.  Great  Northern  Railway  Company 

(10  Ch.  Div.  707)  disapproved. 
Kensit  v.  Great  Eastern  Railway  Company  (51 

L.  T.  Rep.  862 ;  27  Gh.  Div.  122)  distinguished. 
Apfkal  from  a  jndgment  of  the  Court  of  Appeal 
in  Ireland  (Lord  Ashboome,  L.C.  and  Walker, 
L.J.,  FitzOibbon,  L.J.  dissenting),  who  had 
affirmed  a  judgment  of  the  King's  Bench  Division 
(O'Brien,  (J.J.,  Gibson.  Madden,  and  BoTd,  JJ.) 
reversing  a  decision  of  Holmes,  L  J.  at  the  trial 
before  him  wiUiout  a  jnry  at  the  Darry  Summer 
Aesizea  1901. 

The  appellant,  McCartney,  was  the  owner  of  a 
mill  utoated  on  a  stream  which  was  crossed  some 
distance  above  the  mill  by  the  respondents'  line 
of  nilway.  At  the  place  where  their  line  crossed 
the  stream  the  railway  company  proposed  to  lay 
a  pipe  to  conduct  water  to  a  tank  for  the  purpose 
or>npplying  the  boilers  of  the  engines  running 
on  tlieir  line.  The  appellant  stopped  up  the  pipo, 
and  the  company  brought  this  action  against  him 
tor  obstmoting  the  pipe,  and  for  a  declaration  of 
their  right  to  use  the  water  in  the  manner 
propoee£ 

The  material  tacts  appear  foUy  in  the  jndg- 
ments  of  their  Lordships. 

There  was  evidence  that  the  actual  injury  to 
the  appellant  would  be  of  a  trifling  character. 

Ihumes,  L.  J.  gave  judgment  for  the  defendant, 
bat  his  judgment  was  reversed  as  above  mentioned. 

1£.  Drummond,  K.C.,  B.  8.  Henry,  K.C.,  and 
P.  Xaio  Smith  (all  of  the  Irish  Bar)  for  the 
appellant.— This  is  not  a  lawful  use  of  the  water 
l>y  a  riparian  owner.  Such  use  must  be  connected 
with  uie  riparian  tenement,  and  the  company 
hen  proposed  to  use  the  water  at  a  distance  from 
the  stream  for  the  benefit  of  the  shareholders. 
The  court  below  relied  on  Sandwich  v.  Great 
Northern  Railway  Con^anu  (10  Ch.  Div.  707), 
which  was  wrongly  decided.  The  case  is  really 
governed  by  Swindon  Waterworks  Company  v. 

(a)  Lord  Shsnd  was  presant  dniing  the  argrninent,hat 
died  before  theif  Lordships  gave  jadgnnent. 
(i)  Btporttd  br  0.  E.  Ualdih,  Siq„  BuTlatn«t-Law. 
V^  XCL,  2342. 


WHU  and  Berk*  Canal  Company  (33  L.  T.  Rep. 
513 ;  L.  Rep.  7  H.  L.  697),  the  principle  of  which 
is  indistingaiBhable.    They  also  referred  to 

Attomty-Oeneral  v.  Qreat  Faslem  Railway  Com- 
pany, 23  L.  T.  Bep.  344;  sffirmed  on  appssl, 
25  L.  T.  Bep.  867 ;  L.  Bep.  6  Ch.  572  : 

Orr-Ev)inf  v.  Oolquhoun,  2  App.  Cu.  839  ; 

Ormerod  v.  Todmorden  MM  Company,  11  Q.  B. 
Div.  155; 

miner  v.  Oilmour,  2  Moo.  P.  C.  131 ; 

Kensit  v.  Oreat  Eastern  Railway  Company,  51 
L.  T.  Bep.  862  :  27  Cb.  Div.  122 ; 

Jledway  Navigation  Company  v.  Romney,  9  C.  B. 
N.  S.  575  i 

Baily  and  Co.  v.  Clarlc,  86  L.  T.  Bq>.  309 ;  (1902) 
1  Ch.  649 ; 

Norhury  v.  Kitchin,  15  L.  T.  Bep.  501 ;  3  F.  ft  F. 
292; 

Wood  V.  Waud,  3  Ex.  748. 

fif.  JZonan.  K.C.'(of  the  Irish  Bar),  S.  T.  Eeane,. 
K.C.,  and  John  Leach  (of  the  Irish  Bar)  for  the 
respondents. — The  upper  proprietor  may  make- 
any  use  of  the  water  which  he  pleases,  so  long  aa- 
he  does  not  practically  injure  the  lower  owner. 
The  lower  owner  is  entitled  to  nothing  but  a. 
practically  undiminished  supply.  Here  the  facts. 
are  found  in  our  favour.  No  sensible  injury  was 
caused.  If  the  company  have  a  right  to  take 
water  at  all,  which  we  contend  that  they  have, 
the  only  question  is.  Did  they  take  an  excessive 
amount  P    They  also  referred  to 

Bidcttt  V.  JlforrM,  14  L.  T.  Bep.  833 ;  L.  Bep.  1 
H.  L.  So.  47  ; 

Xmbrey  v.  Otoen,  6  £x.  353. 

Drummond,  E.C.  in  reply. 

At   the  conclusion    of   the    arguments  their 
Lordships  took  time  to  consider  their  judgment. 

May  10. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chanoellob  (Halsbniy).  —  My 
Lords :  In  this  case  the  question  is  raised  between 
a  millowner  and  a  railway  company,  the  latter 
claiming  a  right  to  take  the  water  of  a  stream 
which  the  millowner  uses  to  supply  the  power  for 
his  mill.  The  case  was  originiaUy  tried  befbre- 
Holmes,  Ij.J.,  who  decided  in  favour  of  the  mill- 
owner,  but  the  issues  between  the  x>arties  have- 
become  a  little  confused  from  admissions  made- 
on  both  sides,  which  do  not  appear  on  the  plead- 
ings, and,  indeed,  not  by  any  written  admission 
at  all.  The  railway  company  brought  an  aciaon 
seeking  to  restrain  the  millowner  from  obstructing- 
their  alleged  right  in  what  the  statement  of  claim, 
described  as  a  natural  stream.  The  millowner  in 
his  plea  denied  that  it  was  a  natural  stream,  and 
alleged  that,  such  as  it  was,  it  was  in  fact -an 
artihoial  watercourse.  There  was  ample  evidence 
of  this,  and  the  learned  judge  who  tried  the  case 
found  as  a  fact  that  it  was  an  artificial  water- 
course made  by  the  defendant  and  his  prede- 
cessors in  title,  and  used  by  them  for  a  long  time. 
For  some  tmezplMned  reason  this  finding  has 
been  got  rid  of,  I  know  not  how,  and  the  case  has 
been  argued  upon  the  hypothesis  that  the  stream 
is  a  natural  stream  ;  and  another  concession, 
made  without  pleadings  or  written  admission  of 
any  kind,  is  that,  the  action  of  the  defendant  in 
obstructing  the  plaintiffs'  works  was  justified 
unless  they  possess  the  right  which  they  claimed 
of  abstracting  and  using  without  in  any  way 
retnnung  to  the  stream  as  much  water  as  they 
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require  for  the  locomotives  on  fcheir  line  of  rail- 
way up  to  15,000  gallons  a  day.  Some  effort  was 
made  during  the  argument  to  minimise  the 
amount  which  the  railway  compativ  claim  a  right 
to  take,  and,  indeed,  the  Court  of  King's  Bench  in 
Ireland  preface  their  judgment  by  a  recital  which 
is  apparently  intended  to  limit  the  user,  but  it 
does  not  do  so,  nor,  as  FitzGibboa,  L.J.  pointed 
out,  is  it  easy  to  see  what  operation  that  recital 
can  have.  The  railway  company  claim  a  right  to 
place  in  the  stream  a  pipe,  which,  if  used  to  its 
lull  capacity,  would  take  15,000  gallons  a  day, 
bnt  they  say  that  their  present  requirements 
would  be  satisfied  with  a  third  of  that  quantity. 
Kot withstanding  the  recital,  it  appears  to  me  that 
the  judgment  of  the  Court  of  Appeal  would  entitle 
them  to  take  as  much  as  they  wanted  up  to  the 
extent  of  15,000  gallons  a  day.  The  pipe  ob- 
stmcted  would  take  15,000  gallons  a  day.  The 
railway  company  claim  a  righ'i:  to  keep  their  pipe, 
snch  as  it  is,  together  with  an  admission  that 
they  may  want  more  than  they  at  present  take, 
and  the  Court  of  Appeal  have  affirmed  the  judg- 
ment of  the  King's  Bench.  But  Holmes,  L.J. 
Also  decided  that,  even  if  the  stream  were  a 
natural  stream,  the  defendant  was  entitled  to  the 
verdict,  inasmuch  as  the  plaintiffs  were  not 
entitled  to  the  use  of  the  stream  in  the  manner 
claimed.  I  am  of  opinion  that  Holmes,  L.J.  was 
right.  It  seems  to  me  that  any  other  decision 
would  be  in  conflict  with  the  decision  of  your 
Lordships'  House  in  the  case  of  Swindon  Water- 
vjorks  Company  v,  WilU  and  Berks  Canal  Com- 
pany (33  L.  T.  Bep.  513 ;  L.  Rep.  7  H.  L.  697). 
In  that  case  Lord  Cairns,  L.C.,  with  the  complete 
assent  of  Lord  Hatherley  and  Lord  Selbome, 
gave  an  elaborate  exposition  of  riparian  rights, 
which,  though  not  a  new  decision,  was  nevertheless 
supposed  to  have  settled,  and  almost  codified,  the 
law  upon  the  subject.  Now,  it  is  necessary  to 
consider  what  it  is  that  the  railway  company 
do,  because  that  is  what  they  claim  a  right 
to  do.  They  collect,  by  a  pipe  placed  in 
the  stream  at  a  point  where  they  own  some 
land  adjoining  the  stream,  the  water  into  a 
tank  to  be  used  in  the  boilers  of  their  locomotive 
engines.  The  engines,  of  course,  consume  the 
water  in  the  course  of  their  journeys.  The  rail- 
way itself  is  forty  miles  in  length,  bat  it  is 
connected  with  other  railways  over  which  the 
engines  mn  for  a  much  greater  distance.  If  the 
question  were  the  reasonableness  in  respect  of 
quantity,  I  should  think  it  a  most  unreasonable 
tning  tnat  the  use  of  a  stream  passing  through  a 
■very  small  area  of  riparian  land  should  be  made 
to  extend  to  forty  miles  of  country,  or  wherever 
else  the  exigencies  of  the  railway  service  might 
require.  Speaking  of  it  simply  in  respect  of 
quantity,  I  think  it  more  unreasonable  than 
supplying  drinking  water  to  an  asylum  built  on 
the  banks,  which  has  been  held  to  be  anlawf  ul. 
But  in  truth  it  is  not  a  question  of  the  quantity 
at  all.  1  now  apply  Lord  Cairns'  words,  which 
are,  I  think,  litei-aliy  applicable  here-  "  The  use 
which  they  "  (in  this  case  the  railway  company) 
"claim  the  right  to  make  of  it  is  not  for  the 
purpose  of  their  tenement  at  all,  bnt  is  a  use 
which  amounts  to  a  complete  diversion  of  the 
stream.  .  .  .  It  is  a  confiscation  of  the  rights 
of  the  lower  owner."  It  is  to  be  observed  that 
Iiord  Cairns  used  this  lan^a^  when  a  water 
company  were  riparian  proprietors  and  had  taken 


water  to  supply  their  customers  in  a  neighbour- 
ing town.  But  in  that  case  it  was  found  as  a 
fact  that  the  plaintiffs  were  not  damaged  at  all. 
For  another  reason  the  question  of  damage  here 
has  become  immaterial.  The  railway  company 
set  up  a  right  to  do  what  they  have  done.  It  is 
not  a  question  here  of  an  injury  being  so  trifling 
that  a  court  of  equity  would  not  interpose  by  the 
remedy  of  an  injunction.  They  not  only  set  up 
a  right,  bnt  a<itually  ask  for  a  declaration  of  their 
right  to  do  what  they  have  done.  I  said  that  the 
judgment  of  Lord  Cairns  codified  the  rights  of 
riparian  proprietors,  and  I  used  that  phnse 
because  I  do  not  think  that  there  is  any  novelty 
in  the  decision.  It  certainly  has  been  the  law 
as  understood  in  England  for  more  than  half  a 
century.  The  only  part  of  the  judgment  of 
FitzGibbon,  L.J.,  who  has  dealt  admirably  with 
every  other  part  of  the  case,  with  which  I  am 
unable  to  concur  is  that  in  which  he  expresses 
the  opinion  that  the  judgment  of  Bacon,  Y.C. 
in  Sandwich  v.  (Treat  Northern  Railway  Company 
(10  Ch.  Div.  707)  was  right  upon  the  facts  proved 
before  him.  I  cannot  agree  to  that.  It  may  be 
that  the  Yioe-Chancellor  would  have  been  jusufied 
in  refusing  an  injunction  and  leaving  the  plain- 
tiffs to  their  remedy  at  law,  but  unfortunately 
he  uses  language  which  seems  to  affirm  the  right 
of  the  railway  company  to  carry  the  water  along 
their  line,  and  justifies  this  as  a  riparian  use. 
To  this  I  cannot  assent.  For  the  reasons  which 
I  have  given  I  think  that  this  is  not  a  riparian 
nse  at  all,  and  I  must  say  that  I  think  that  the 
decision  was  wrong.  I  move  your  Lordships  that 
the  appeal  should  be  allowed,  that  the  judgment  of 
Holmes,  L.J.  be  restored,  and  that  the  respon- 
dents do  pay  to  the  appel  lant  tiie  costs  both  here 
and  below. 

Lord  Macnaghten. — My  Lords :  I  prefer  the 
judgment  of  FitzGibbon,  L.J.,  and  what  now 
remains  of  the  judgment  of  Holmes,  L.J.,  to  the 
opinion  of  the  learned  judges  from  whom  they 
differ.  Holmes,  L.J.,  who  tried  the  case  at  the 
Berry  Assizes  without  a  jury,  rested  his  decision 
on  two  grounds.  In  the  first  place,  he  came  to 
the  conclusion  that  the  sti-eam  about  which  this 
litigation  has  taken  place  was  really  an  artificial 
watercourse,  and  that  McCartney  and  his  pre- 
decessors in  title  had  had  the  control  and  manage- 
ment of  it  from  a  point  above  the  proposed  intake 
of  the  railway  company  for  a  period  beyond 
living  memory.  In  the  second  place,  assuming 
the  stream  to  be  a  natural  watercourse,  he  held 
that  the  thing  which  the  railway  company  pro- 
posed to  do  was  not  within  the  rights  attacned  to 
riparian  ownership.  For  some  reason  or  other 
which  I  do  not  understand,  the  first  ground  of 
decision  was  abandoned  in  the  Conrt  of  King's 
Bench  and  in  the  Court  of  Appeal.  I  regret  the 
course  that  was  taken.  The  matter  seems  to  me 
to  be  worthy  of  serious  consideration,  and  I 
cannot  altogether  accept  the  view  of  one  of  the 
learned  judges  in  the  Conrt  of  Appeal,  who  dealt 
with  the  question  and  disposed  of  it  summarily 
without  argument.  However,  the  point  is  not 
open  now.  The  appellant  must  be  held  to  the 
concession  made  on  his  behalf,  and  the  case  must 
be  treated  as  if  the  mill-race  were  to  all  intents 
and  purposes  a  natural  stream.  Even  so,  if  it 
had  not  been  for  the  great  preponderance  of 
judicial  opinion  in  Ireland,  I  confess  that  I  shquld 
have  thought  the  case  very  plain,  and  covered  by 
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anthority.  -  There  are  three  ways  in  which  a 
person  whose  lands  are  intersected  or  bounded 
by  a  running  stream,  may  use  the  water  to 
wiuch  the  situation  of  his  property  gives  him 
-access.  He  may  use  it  for  ordinary  or  primary 
purposes,  for  domestic  purposes,  and  the  wants  of 
bia  cattle.  He  may  use  it  also  for  some  other 
purposes,  sometimes  called  extraordinary  or 
secondary  porposeEi,  provided  that  these  purposes 
are  connected  with  or  are  incident  to  bis  land, 
and  provided  that  certain  conditions  are  com- 
plied with.  Then  he  may  possibly  take  advan- 
■tage  of  his  position  to  use  the  water  for  purposes 
-foreign  to  or  unconnected  with  his  riparian  tene- 
ment. His  righte  in  the  first  two  cases  are  not 
-quite  the  same.  In  the  third  case  he  has  no 
righte  at  all.  Kow,  it  seems  to  me  that  the  first 
-question  which  yonr  Lordships  have  to  consider 
is,  Under  what  category  does  the  proposed  user 
by  the  railway  company  fall  P  Certainly  it  is  not 
the  ordinary  or  primary  use  of  ja  flowing  stream, 
nor  is  it,  I  think,  one  of  those  extraordinary  uses 
-connected  with  or  incident  to  a  riparian  tenement 
which  are  permissible  under  certain  conditions. 
In  the  ordinary  or  primary  use  of  flowing  water  a 
person  dwelling  on  the  banks  of  a  stream  is  under 
no  restriction.  In  the  exercise  of  his  ordinary 
-rights  he  may  exhanst  the  water  altogether.  No 
lower  proprietor  can  complain  of  ttuit.  In  the 
<«xerciae  of  rights  extraordinary  but  permissible, 
the  limit  of  which  has  never  been  accurately 
-defined,  and  probably  is  incapable  of  accurate 
-definition,  a  riparian  owner  is  under  considerable 
restrictions.  The  use  must  be  reasonable.  The 
jmrpoaea  for  which  the  water  is  taken  must  be 
-connected  with  his  tenement ;  and  he  is  bound  to 
restore  the  water  which  he  takes  and  uses  for 
-those  purposes  snbstaatially  nndimininhed  in 
▼olame,  and  unaltered  in  character.  What  the 
rail'way  company  propose  to  do  is  to  abstract  a 
•certain  portion  of  tho  water  of  the  stream,  to  carry 
it  along  their  own  property  to  a  tank  half  a  mile 
■off,  and  then  to  consume  it  in  working  their 
locomotive  engines.  They  have  more  than  forty 
miles  of  railway  of  their  own,  and  they  have 
miming  powers  over  the  lines  of  other  companies. 
They  h^ve  no  intention  of  restoring  to  the  stream 
a  single  drop  of  the  water  which  they  mean  to 
abstract,  nor  is  it  possible  for  them,  under  the 
<drcnm8tances,  to  do  anything  of  the  kind.  Is 
iHaaX  a  user  which,  though  extraordinary,  is  yet 
'legitimate  and  permissible  ?  I  should  say,  cer- 
tainly not.  So  far  as  the  intoreste  of  the  lower 
proprietors  are  concerned,  they  mean  to  efEace  and 
blot  ont,  as  it  were,  that  portion  of  the  stream 
which  they  propose  to  abstract.  They  mean  to 
do  so  for  their  own  gain ;  to  save  themselves  the 
-expense  of  paying  for  the  water  required  for  the 
purpose  of  their  business,  or  gathering  it  for 
themselves.  And  they  claim  a  right  to  do  this. 
Ic  seems  to  me  that  they  might  just  as  well  claim 
a  right  to  sell  the  water.  And,  indeed,  Mr.  Bonan, 
in  his  able  argument,  did  not  shrink  from  that 
position.  He  boldly  contended  that,  they  would 
be  penCectlT  justified  in  selling  the  water,  or  dointr 
ai^hing  they  pleased  with  it,  provided  that  the 
lower  proprietor  was  not  practically  injured.  By 
way  of  clenching  this  argument,  Mr.  Evans 
pointed  out  that  the  learned  judge  at  the  trial 
expressed  no  opinion  a^  to  the  extent  to  which 
McCartney's  water  power  would,  or  might  be, 
diminished  by  what  the  railway  company  pro- 


posed to  do.  And  he  succeeded,  I  think,  in  show- 
ing that  there  was  no  reported  case  in  which  the 
court  had  interfered  where  the  injury  complained 
of  was  so  inconsiderable  as  that  wmch  would  be 
likely  to  occur  in  the  present  case.  That  may  be 
very  true,  but  all  the  cases  to  which  he  referred 
were  cases  where  the  injury  complained  of  was 
done  in  the  exereise,  or  assumed  exercise,  of  an 
authorised  and  permissible  user.  That  seems  to 
me  to  make  all  the  difference.  I  said  that  I 
thought  that  this  case  was  covered  by  anthoritv. 
It  seems  to  me  to  be  entirely  covered  by  the 
decision  of  this  House  in  the  case  of  Swindon 
Waterworks  Company  v.  Wilts  and  Berks  Canal 
Company  {ubi  sup.).  There  Lord  Cairns,  L.C. 
gave  a  judgment  as  to  the  righte  of  riparian 
owners  so  complete  and  exhaustive  that  I  venture 
to  say  that  no  case  has  since  come  before  the 
courte,  not  excepting  the  case  of  Kensit  v.  Great 
Eastern  Railway  Company  (51  L.  T.  Bep.  262; 
27  Ch.  Div.  122),  which  might  not  have  been' 
disposed  of  by  the  application  of  one  or  two 
sentences  taken  from  it,  and  that  perhaps  without 
any  great  loss  to  the  general  stock  of  legal  know- 
ledge. That  case  presented  two  aspects.  The 
canal  company  sued  as  canal  proprietors,  with 
statutory  powers.  They  sued  also  as  riparian 
owners  in  respect  of  a  tenement  called  "Wayt^'s 
tenement,"  on  which  there  had  formerly  been  a 
mill.  The  waterworks  company,  who  were  upper 
proprietors,  had  diverted  a  portion  of  the  stream 
for  the  purposes  of  their  biwiness.  His  Lordship 
pointed  out  that  such  an  appropriation  of  the 
water  did  not  come  within  the  range  of  those 
authorities  which  deal  with  cases  of  extraordinary 
user  permissible  under  certain  conditions.  "  Those 
were  cases,"  he  said,  "  where  the  use  made  of  the 
stream  by  the  upper  owner  has  been  for  purposes 
connected  with  the  tenement  of  the  upper  owner. 
But  the  Ube  which  has  here  been  made  by  the 
appellants  of  the  water,  and  the  use  which  they 
claim  the  right  to  make  of  it,  is  not  for  the  pur- 
pose of  their  tenement  at  all.  That  is  not  a  user 
of  the  stream  which  could  be  called  a  reasonable 
user  by  the  upper  owner;  it  is  a  confiscation  of 
the  righte  of  the  lower  owner ;  it  is  an  annihila- 
tion, so  far  as  he  is  concerned,  of  that  portion  of 
the  stream  which  is  used  for  those  purposes, 
and  that  is  done,  not  for  the  sake  of  the  tene- 
ment of  the  upper  owner,  but  that  the  upper 
owner  may  make  gains  by  alienating  the  water  to 
other  parties  who  have  no  coiine<Son  whatever 
with  any  part  of  the  stream."  Then  he  pointe 
out  that  the  canal  company,  as  riparian  ownere, 
clearly  had  a  right  to  complain  of  what  was  done 
by  the  waterworks  company,  if  what  was  so  done 
by  them  was  insisted  upon  as  a  thing  which  they 
had  a  right  to  do.  After  the  claim  of  right  it  was 
impossible,  he  said,  that  the  court  could  do  other- 
wise than  decide  the  issue  which  was  thus  raised 
between  the  parties.  He  added :  "  It  is  a  matter 
quite  immaterial  whether,  as  riparian  owners  of 
Wayte's  tenement,  any  injury  has  or  has  not  been 
sustained  by  the  respondents.  If  the  appellants 
are  right,  they  would  at  the  end  of  twenty  years, 
by  the  exereise  of  this  claim  of  diversion, 
entirely  defeat  the  incident  of  the  property,  the 
riparian  right  of  Wayte's  tenement.  That  is  a 
consequence  which  the  owner  of  Wayte's  tene- 
ment has  a  right  to  come  into  the  Court  of 
Chancery  to  get  restrained  at  once  by  injunction 
or   declaration   as   the   case   may    be."     Lord 
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Hatherlejr  and  liord  Selborne  entirely  agreed. 
Lord  Hatherley  obaerved  that  enough  had  been 
made  oat  to  jastif  j  the  interference  of  a  oonrt  of 
eqnitT.  "  A  very  slight  amount  of  eTidsnoe,"  he 
added,  "  of  the  actual  amoant  of  damage  done 
would  be  sufficient  to  justify  an  injunction,  and 
the  declaration  of  right  to  be  made  by  the  court 
is  absolutely  necessary  in  consequence  of  the 
assertion  of  right  made  hy  the  appellants."  And 
BO  this  House  altered  the  order  of  the  Court  of 
Appeal  by  daolaring  the  rights  of  the  canal  com- 
pany as  owner  of  Wayte's  mill  to  the  flow  of  the 
stream  down  to  their  tenement.  "  subject  to  the 
ordinary  and  reasonable  use  of  the  said  stream 
and  waters  by  the  riparian  owners  higher  up 
upon  the  said  stream."  And  then  there  was 
added  an  express  declaration,  which  was  not  to  be 
found  in  the  order  of  the  Court  of  Appeal,  to  the 
effect  that  the  proposed  user  by  the  waterworks 
company  was  not  within  such  ordinal^  or  reason- 
able use.  As  riparian  owners,  the  canal  com- 
pany were  not  injured  in  the  very  least  in 
present  eajoymeat,  but  yet  it  was  as  riparian 
owners  that  they  were  held  entitled  to  this 
declaration  in  their  favour,  negatiring  the  pre- 
tended rights  of  their  opponents.  The  question 
in  that  case  in  regard  to  the  rights  of  the  canal 
company,  as  owners  of  Wayte's  tenement,  and  the 
pretended  rights  of  the  waterworks  company  was 
precisely  the  same  question  as  that  which  is 
raised  in  the  present  case.  The  railway  company 
daim  a  right  to  do  that  which  they  propose  to 
do.  That  was  admitted  to  be  the  question  at  the 
trial  before  Uolmes,  L.J.,  and  therefore  it  was 
not  incumbent  upon  McCartney  to  do  more  than 
show  a  very  slight  case  of  actual  or  probable 
injury.  He  has  shown  a  certein  amount  of  injury, 
not  very  substantial,  I  admit,  but  still,  I  think, 
quite  sufficient  to  entitle  him  to  damages  at  law 
when  a  claim  of  right  is  set  up,  and  sufficient, 
therefore,  to  entitle  him  to  a  declaration  in  equity. 
It  may  well  be  that  if  the  railway  company  had 
said,  "  We  do  not  claim  a  right  at  all,  but  what 
we  propose  to  do  is  such  a  trivial  matter  that  it 
cannot  do  you  any  practical  injury,"  the  court 
might  have  thought  nt  not  to  interfere ;  but  that 
is  not  the  line  which  the  railway  company  took. 
They  claimed  a  right;  they  admitted  that  if 
tiiat  issue  was  found  against  them  their  whole 
case  must  fail.  The  question  of  ri^ht  was  not 
merely  the  sole  question  at  the  trial ;  it  was  really 
the  sole  question  at  issue  before  the  Court  of 
King's  Bench  and  the  Court  of  Appeal.  And 
those  courts  hare  made  a  declaration  of  right,  but 
a  declaration,  I  think,  in  favour  of  the  wrong 
party.  They  have  declared  in  efCect  that  the 
railway  company  are  entitled  to  abstract  and 
consume,  for  purposes  unconnected  with  the 
tenement  which  gives  access  to  the  stream,  a  por- 
tion of  the  water  of  the  stream  which  can  by  no 
poadbility  be  restored  to  it.  That  declaration 
seems  to  me  to  be  contrary  to  principle  and  pre- 
cedent. I  do  not  think  it  necessary  to  say  any- 
thing more,  but  I  may  venture  to  remind  your 
Lordships  that  the  law  laid  down  in  this 
House  in  the  Sivindon  case  was  no  new  doc- 
trine. It  is  stated  dearly  and  precisely 
by  Parke.  B.  in  Embrey  v.  Owen  (6  Ex.  353), 
and  by  Cresswell,  J.  in  Sampion  y.  Hoddinott 
(1  C.  B.  N.  S.  690).  I  have  only  to  add  that  in 
my  opinion  it  would  be  extravagant  to  suggest 
that  the  system  of  the  respondent  company  and 


the  lines  of  other  oompaniea  over  whioh  thay 
have  running  powers  form  one  single  riparian 
tenement,  or  tliat  the  company,  by  virtue  of 
contact  with  this  stream  at  one  point,  possess 
throughout  their  system,  and  all  through  tk» 
lines  of  other  companies  over  whioh  they  hav» 
running  powers,  rights  analogous  to  those  pos- 
sessed Dy  persons  who  dwell  on  the  banks  of  a- 
river  in  respect  of  their  riverside  property.  It- 
may  be  difficult  to  say  how  far  the  rights  of  the- 
company  as  riparian  owners  extend,  but  they  caa 
hardly  go  to  such  a  length  as  that.  I  am  of 
opinion  that  the  judgments  of  the  Court  of 
Appeal  and  of  the  Court  of  King's  Bench  ought 
to  be  reversed,  and  the  judgment  of  Holmes  L.J. 
restored,  and  that  the  respondents  ou^ht  to  paj 
the  costs  both  here  and  below.  But,  m  order  to 
prevent  any  dispute  in  future,  I  think  that  it 
would  be  well  to  preface  the  order  by  a  declara- 
tion of  opinion  that  the  railway  company  are  not 
entitled  to  use  the  stream  in  question  for  the 
purpose  of  supplying  their  locomotive  engines 
with  water. 

LoBD  LiNOLBY. — My  Lords:  It  is  not  now 
disputed  that  the  stream  from  whioh  the  railway 
company  desire  to  take  water  is,  or  at  all  evento 
must  be  regarded  as,  a  natural  and  not  an  arti- 
ficial stream,  nor  is  it  disputed  that  the  company 
are  the  proprietors  of  the  strip  of  land  on  wliicn' 
their  line  is  constructed  where  it  crosses  the- 
stream.  For  a  short  distance,  therefore,  they  are 
the  proprietors  of  a  few  feet  of  land  next  the 
stream.  They  put  down  a  Sin.  pipe  by  which 
they  intended  to  draw  water  from  the  stream  in 
order  to  fill  a  tank  some  distance  off,  from  whick 
they  could  supply  their  locomotive  engines  with 
water.  This  pipe  was  on  their  own  land,  and  tbo' 
defendant  had  no  right  to  interfere  with  it  anlee» 
he  was  entitled  to  do  so  in  order  to  protect  Ma 
own  water  rights  as  a  riparian  proprietor  lower 
down  the  strwun,  where  he  had  a  water-mill.  In 
order,  however,  to  protect  those  rights  he  took  up 
the  pipe,  and  it  was  admitted  at  uie  trial  that  h» 
was  justified  in  what  he  did  if  the  railway  com- 
pany were  not  entitled  to  use  the  water  in  the 
manner  proposed.  Holmes,  L.J.,  who  tried  the- 
case,  held  that  the  defendant  was  justified  in 
what  he  did.  The  Divisional  Court  took  a. 
different  view,  and  reversed  his  decision,  and  the- 
Court  of  Appeal  affirmed  the  decision  of  the- 
Divisional  Court,  FitzGibbon,  L  J.  dissenting. 
It  was  proved  at  the  trial  that  the  defendant  a 
mill  was  an  old  mill,  and  required  a  flow  of  7000> 
gallons  of  water  per  minute  to  work  it.  To  work 
for  one  hour,  therefore,  420,000  gallons  would  be 
required.  The  total  quantitr  of  water  reaching- 
the  mill  in  dry  weather  was  about  627,000  gallons 
per  day,  and  of  this  quantity  500,000  gallon* 
only  came  down  the  stream  as  far  up  as  the  month, 
of  the  railway  company's  pipe.  The  renudning- 
127,000  gallons  entered  the  stream  lower  down. 
On  the  other  hand,  it  was  proved  that  the  pipe 
would  carry  off  15,000  gallons  a  day  if  allowed 
to  run  unchecked.  The  railway  company  gave 
evidence  that  they  did  not  want  more  than  500O 
gallons  a  day,  and  that  they  only  had  ten  loco- 
motives a  day  to  fill.  But  their  witnesses  admitted 
that  more  would  probably  be  wanted  shortly. 
The  practical  result  of  the  evidence  was  that  in 
dry  weather  the  defendant  wanted  all  the  water 
he  could  get,  and  that  if  the  railway  company 
drew  off  only  5090  gallons  a  day  his  mill  woula 
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be  stopped  for  less  than  a  minute  a  day ;  and  that 
it  they  drew  off  15,000  gallons  a  day  it  would 
ho  stopped  for  less  than  three  minutes  a  day. 
Holmes,  L.J.  did  not  apparently  decide  the  case 
npon  the  g^und  that  the  defendant  would  sns- 
tatn  oeriona  damage,  but  on  the  wider  ground 
that  the  railway  company  had  no  right  to  take 
-water  from  the  stream  for  the  purpose  of 
supplying  their  locomotives  with  water.  The 
J>i visional  Oourt  and  the  Court  of  Appeal  were 
of  opinion  that  the  railway  company  were  entitled 
to  take  water  for  their  locomotives,  provided  that 
they  did  not  seriously  interfere  with  the  working 
of  the  defendant's  mill ;  and  they  considered  that 
the  interference  would  be  too  slight  to  amount  to 
aa  infringement  of  his  rights.  The  water  which 
•ttte  railway  company  contend  that  they  are 
.entitled  to  take  is  wanted  for  use  over  the  whole 
line,  including  the  little  strip  of  land  which  imme- 
diately adjoins  the  stream,  and  is  crossed  by  it. 
But  the  whole  line  cannot  be  regarded  as  riparian 
property;  and  the  quantity  of  water  required  for 
<ise  on  the  short  stnp  which  immediately  adjoins 
the  stream  is  too  smill  to  be  of  any  consequence 
to  either  party.  The  right  to  take  that  much  is 
not  worth  disoussine,  and  may  be  conceded,  but 
tbe  oonoession  will  not  decide  the  important 
■qnestion  which  your  Lordships  have  to  determine. 
Although  the  damage  suffered,  or  likely  to  be 
suffered,  by  the  millowner  is  small,  yet  it  is  plain 
■that  if  the  railway  company  are  not  entitled  to 
retain  and  use  their  pipe  as  intended,  but  are 
oievertheless  allowed  to  do  so  without  interruption 
for  twenty  years,  they  will  be  infringing  the  mill- 
owner's  rights  all  that  time,  and  will  at  the  end 
•of  the  twenty  years  gain  a  prescriptive  right  to 
continue  such  ube  for  ever.  Such  an  invasion  of 
ioM  rights  the  millowner  is  entitled  to  prevent. 
This  has  been  long  well  settled.  In  the  note  to 
Miliar  r.  8pateman(l  Wms.  Saund.  339,  p.  612, 
•edit.  1871)  it  is  said  :  "  Wherever  an  act  injures 
another's  right,  and  would  be  evidence  in  future 
«n  favour  of  the  wrongdoer,  an  action  may  be 
maintained  for  an  invasion  of  the  right  without 
fnroof  of  any  specific  injury."  This  principle  has 
been  repeateoly  recognised  and  acted  upon  in 
«aseB  involving  water  rights— c.^.,  Sampson  r. 
Snddinott  (1  0.  B.  N.  S.  590)  and  Harrop  v. 
Eirtt  (19  L.  T.  Rep.  426  ;  L.  Bep.  4  Ex.  43).  The 
principle  must  be  borne  in  mind  when  reliance  is 
placed  on  judicial  decisions  in  which  it  was  not 
necessary  to  refer  to  it.  The  principle  was  oon- 
<9eded  and  recognised  in  Kensit  v.  Qreat  Ecutern 
Jtailieay  Company  (u&t  tup.),  which  was  decided 
on  tbe  groona  that  what  was  there  complained  of 
wa«  not  in  excess  of  the  defendants'  rights,  and 
4X>nld  never  grow  into  a  prescriptive  right,  inas- 
much as  all  the  water  taken  from  the  sti-^am  was 
returned  to  it  undiminished  in  quantity  and 
<mdeteriorated  in  quality.  This  was  the  reUio 
■decidendi  of  that  case.  The  question  for  your 
Lordships'  decision  is  therefore  reduced  to  this : 
Will  the  use  of  this  pipe  by  the  railway  company 
infringe  the  mUlowner's  rights  ?  Or,  in  other 
-words,  are  the  railway  company  entitled  to  use 
this  pipe  for  the  purposes  for  which  they  have  put 
it  down  P  Two  oases  only  have  come  up  in  which 
tbe  right  of  a  railway  company  to  take  water  from 
a  strmm  for  its  locomotive  engines  has  called 
for  judicial  decision.  One  is  Aitomey-General  v. 
Oreat  Eastern  Bailway  Company  (23  L.  T.  Bep. 
d4i),  in  which  Lord  Bomilly,  M.B.  expressed  his 


opinion  that  a  railway  company  having  a  line 
adjoining  a  stream  had  no  right  to  take  water 
from  it  for  supjplying  their  locomotives.  The 
other  is  Sandvricn  v.  Great  Northtrn  Bailway 
Company  (ttftt  sup.),  in  which  Bacon,  V.O. 
decided  that  they  had.  In  the  first  of  those 
cases,  which  was  afiSrmed  by  Lord  Hatherley, 
L.C.  (25  L.  T.  Bep.  867;  L.  Bep.  6  Ch.  572),  tbe 
abstraction  of  the  water  seriously  impeded  the 
navigation  of  the  stream,  and  I^ard  Hatherley 
decided  the  case  on  that  ground.  In  the 
other  case  no  substantial  damage  was  proved,  and 
Bacon,  Y .C.  considered  that  the  railway  company 
were  entitled  to  take  what  water  they  wanted  so 
long  as  they  did  not  inflict  any  substantial 
damage  on  other  riparian  owners.  He  held,  in 
short,  that  the  railway  company  were  not  exceed- 
ing their  own  rights,  and  were  not  infringing  tbe 
rights  of  the  plaintiff.  This  decision  is  in  favour 
of  the  railway  company  in  the  present  case.  I 
cannot,  however,  think  it  right  in  point  of 
law.  It  is,  in  my  opinion,  impossible  to  recon> 
cile  it  -with  the  principles  laid  down  and  acted  on 
by  this  House  in  Swindon  Waterworks  Company 
T.  WUts  and  Berks  Canal  Company  {ubi  sup.).  In 
that  case  a  water  company  had  bought  a  mill  by 
a  stream  and  took  water  from  it  to  supply  a 
neighbouring  town.  They  were  held  not  entitled 
to  do  this,  although  the  plaintiffs,  who  were  lower 
riparian  owners,  were  not  in  fact  damaged  by 
the  defendants'  operations.  Lord  Cairns,  L.C. 
there  stated  the  law  as  to  the  water  rights  of 
riparian  owners,  and  it  is  unnecessary  to  do  more 
than  refer  to  his  judgment.  The  railway  com- 
pany in  this  case  became  riparian  owners  eimply 
by  buying  a  small  strip  of  land  crossed  by  the 
stream.  They  thereby  acquired  the  water  rights, 
whatever  they  were,  of  the  owner  of  the  land  so 
bought,  but  they  acquired  no  greater  rights  than 
he  could  give  them  in  respect  of  that  land.  These 
rights  did  not  include  the  right  to-  take  water 
from  the  stream  for  consumption  off  the  land  the 
possession  of  which  conferred  his  rights.  He 
could  not  lawfully  take  water  from  the  stream 
in  any  appreciable  quantity  and  sell  it  for  use  miles 
away,  or,  indeed,  u&e  it  himself  at  a  distance  from 
his  riparian  tenement  without  returning  it  to  the 
stream.  Such  a  use  can  only  be  justified  by  a  grant 
from  lower  riparian  owners  or  by  prescription. 
This  I  take  to  be  settled  by  Stockport  Waterworks 
Company  v.  Potter  (10  L.  T.  Bep.  748 ;  3  H.  &  0. 
300),  by  the  decisions  of  the  Court  of  Appeal  and 
of  your  Lordships'  House  in  the  Swindon  case 
(ubi  sup.),  and  by  Ormerod  v.  Todmorden  Mill 
Company  (11  Q.  B.  Div.  153).  The  intended  use 
of  the  water  in  this  case  by  the  railway  company 
was  reasonable  enough  from  their  poiut  of  view, 
but  such  use  would  have  been  in  excess  of  their 
rights,  and  an  infringement  of  the  rights  of  other 
persons  in  the  position  of  the  defendant.  I  am 
o(  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  that  the  judgment  uf  Holmes,  L.J. 
should  be  restored,  aud  that  the  railway  company 
should  pay  the  costs  here  and  below. 

Ordtr  of  the  Court  of  Appeal  reversed.  Judg- 
ment cf  Holmes  L  J.  restored,  with  costs  here 
and  in  the  courts  below. 

Solicitors  for  the  appellant,  Greene  and  Under- 
hill,  for  Hugh  C.  O'Doherty,  Dublin. 

Solicitors  for  the  respondents,  W.  Webb  and  Co., 
for  James  E.  O'Doherty,  Dublin. 


Digitized  by 


Google 


110-Vol.  XCI.] 


THE  LAW  TIMES. 


[Oct.  1,  1904.. 


H.  OP  L.]       Cannon  Bbewkbt  Cohfant  v.  Gas  Liaax  and  Coke  Company.       [H.  of  L. 


May  5,  6,  and  17. 

(Before  Lords  Macnaobtkn,  Dayet,  Jaues  of 

Hereford,  and  Bobistson.) 

Oahnon  Bbewert  Gompaht   v.  Gas  Light 

AND  Coke  Company,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 
ENGLAND. 

Qat — Arrears  of  rates  due  by  outgoing  occupier— 
IdabilUy  of  incoming  occupier — Bight  of  action 
— "Becniire  payment" — Mttropolia  Gas  Act 
1860  (23  &  24  Viet.  c.  126)— Oasworks  Clauses 
^cn871  (34*35  Vict.  c.  4l)—0as  Light  and 
Coke  Company's  Act  1872  (35  Viet.  c.  xxiii.), 
S.18. 

By  the  Oas  Light  and  Coke  Company's  Aet  1872 
s.  18,  in  case  a  consumer  of  gas  leave  the  pre- 
mises where  gas  teas  supplied  to  him  without 
paying  the  arrears  due  from  him,  the  company 
shall  not  "  require  payment  "from  the  incoming 
tenant  of  the  arrears  so  left  unpaid  .  .  . 
"  unless  the  incoming  tenant  shall  continue  the 
trade  or  business  of  the  outgoing  tenant,  and 
shall  have  paid  ...  a  consideration  for  so 
doing,  but  shall,  notwithstanding  such  arrears, 
in  the  absence  of  coUusion  .  .  .  supply  gas 
to  the  incoming  tenant  on  being  required  by  him 
so  to  do." 

The  appellants  purchased  the  interest  of  L.  in  a 
house  in  which  he  carried  on  his  business  and 
also  the  goodwill  ofthe  business,  and  carried  it 
on  in  the  houte.  When  L.  left  he  was  in  debt  to 
the  respondents  for  gas  supplied. 

The  appellants  did  not  require  to  be  supplied  uiith, 
gas  ojf  the  respondents. 

Beld  (reversing  the  judgment  of  the  court  below) 
that  the  words  "  require  payment "  in  the  section 
meant  require  as  a  condition  of  supplying  gas, 
and  that,  as  the  appellants  did  not  require  to  be 
supplied  with  gas,  the  respondents  could  not 
,reeover  the  arrears  from  them. 
>  Gas  Light  and  Coke  Gompaay  v.  Meade  (33  L.  T. 
£«p.  729)  approved. 

Appeal  from  a  jadgment  of  the  Conrt  of  Appeal 
(Williams,  Stirling,  and  Mathew,  L.JJ.),  reported 
Y  88  L.  T.  Rep.  314;  (1903)  1  K.  B.  593,  who  had 
reversed  a  decision  of  the  King's  Bench  Division 
(Lord  Alverstone,  C.J.,  Darling  and  Ghannell,  J  J.) 
afSrming  a  decision  of  the  jndge  of  the  Clerken- 
well  County  Court. 

The  facta  appear  sufficiently  from  the  head- 
note  and  the  report  in  the  court  below. 

By  the  Gas  Light  and  Coke  Company's  Act 
1872,  sect.  18: 

In  0M9  any  oonanmer  leave  th«  promises  where 
gas  was  snpplied  to  him  without  payings  to  the  company 
the  late  or  mater  rent  dae  from  him,  the  company  shall 
not  require  from  the  next  tenant  of  the  premiaes  pay- 
ment of  the  arrears  so  left  unpaid  nnleai  the  inooming 
tenant  agreed  with  the  defaulting  oonsnmer  to  pay  the 
arrears,  or  nnlese  the  moomiog  tenant  shall  oqntinae  the 
trade  or  bnsinesB  at  the  oatgoing  tenant,  and  shall  have 
paid  to  the  owner,  leasee,  or  mortgagee  in  possession,  or 
to  the  outgoing  tenant  of  snoh  premiaes,  a  coniideration 
for  BO  doing,  bat  the  company  shall,  notwithstanding 
any  such  arrears,  in  the  absence  of  collasion  between  the 
ontgoing  and  incoming  tenant,  snpply  gas  to  the 
inooming  tenant  as  reqoired  by  this  Act  on  being 
required  by  him  to  do  eo. 

C.  A.  Bussell,  K.C.  and  Spokes  for  the  appellants. 

^ 

(a)  Beported  by  u.  £.  Malden,  Eaq.,  Barrister-at-Law. 


Danckwerts,  K.C.  and  JR.  Vaughan  William* 
for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  17. — ^Tbeir  Lordships  gave  judgment  a» 
follows : — 

Lord  Uacnaohten. — My  Lords :  In  this  case' 
the  respondents,  the  Gas  Light  and  Coke  Com- 
pany, sued  the  Cannon  Brewery  Company  for 
arrears  of  gas  rates.  The  Court  of  Appeal  snp- 
ported  the  claim,  and  gave  judgment  in  favour  of 
the  gas  company.  The  arrears  were  not  attri- 
butable to  any  default  on  the  part  of  the  brewery 
company.  The  brewery  company  had  no  relationa 
with  the  gas  company  in  the  past.  They  do  not 
propose  or  desire  to  have  any  relations  with  then^ 
m  luture.  The  debt  which  they  have  been 
adjudged  to  pay  is  not  their  debt  in  any  sense. 
It  is  the  debt  of  the  outgoing  tenant,  who8» 
interest  in  the  buildings  supplied  with  the  unpaid 
gas  they  have  purchased,  and  whose  trade  or 
business  they  are  now  continuing.  The  claim  wa» 
made  on  the  strength  of  the  eighteenth  section  of 
the  Gas  Light  and  Coke  Company's  Act  1872. 

SHis  Lordship  read  the  section,  and  continued  0 
?he  grounds  on  which  the  Court  of  Appeal  pro- 
ceed are  these :  Their  view  is  that  when  the  Aofc 
says  that  the  gas  company  shall  not  require  frook 
an  incoming  tenant  payment  of  arrears  left  un- 
paid by  the  ontgoing  tenant  nnloss  one  or  otiier 
of  two  conditions  is  fulfilled,  it  is  necessarily 
implied  that  if  either  of  those  conditions  is  ful- 
filled such  payment  may  be  required.  Now,  it  ia 
admitted  that  the  second  condiUon  has  been 
fulfilled  in  the  case  of  the  brewery  company.  The 
gas  company,  therefore,  they  say,  are  authorised 
by  this  Act  to  require  payment  of  the  arrears 
from  the  brewery  company.  Then  comes  the 
question.  What  is  the  meaning  of  the  word 
"  require  "  P  To  solve  that  question  the  learned 
judges  of  the  Court  of  Appeal  turn  to  the  last 
sentence  of  the  section.  And  there  they  find  an 
absolute  obligation  on  the  part  of  the  gas  com- 
pany to  supply  gas  to  an  incoming  tenant,  not- 
withstanding the  existence  of  arrears  owing  by 
his  predecessor  in  title.  The  next  step  is  easy 
enough.  As  the  obligation  to  supply  the  incoming 
tenant  is  in  their  opinion  absolute  and  uncondi- 
tional, it  would  be  idle  to  tell  the  gas  company 
that  they  may  require  payment  of  arrears  unless 
power  is  given  to  enforce  compliance  with  th& 
demand.  Hence  it  f  oUows  that  the  word  "  require  " 
imports  liability  on  the  part  of  the  inoominfi; 
tenant,  and  cooiers  a  right  of  action  on  the  gas 
company.  The  result  is  certainly  startling.  Gas 
companies  in  the  metropolis  alone  of  all  traders, 
corporate  or  unincorporate,  are  privileged  in 
certain  cases  to  collect  debts  due  by  defaulting 
customers  from  persons  who  have  never  been  and 
never  mean  to  be  customers  of  theirs.  The- 
learned  judges  of  the  Court  of  Appeal,  in  deciding; 
against  the  brewery  company,  advisedly  overruled 
a  decision  of  Blackburn  and  Lush,  JJ.,  which  was 
in  point  and  directly  contrary  to  their  view.  I 
refer  to  the  case  of  Oas  Light  and  Coke  Com- 
pany V.  Meade  (33  L.  T.  Rep.  729 ;  45  L.  J.  71» 
M.  C.,  decided  in  1876).  There  is,  however,  as 
Mr.  Russell  pointed  out,  one  flaw  in  the  reason- 
ing of  the  Court  of  AppeaL  The  learned  judges. 
have  overlooked  a  few  words  in  sect  18.  The 
obligation  on  the  part  of  Uie  gas  oompany  to 
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supply  gaa  to  an  incoming  tenant  is  not  absolute 
or  nnconditional.  It  is  qualified  by  the  words 
*'  tta  required  by  this  Act."  When  the  history  of 
gas  legislation  in  the  metropolis  is  borne  in  mind 
uiose  words  are  very  significant,  and  the  difficulty 
created  by  a  provision  at  first  eight  indirect  and 
obscure  vaniahes  altogether.  Originally,  gas  com- 
panies in  the  metropolis  were  free  to  extend  their 
works  as  they  pleased.  The  system  of  separate 
districta  was  unknown.  The  service  of  gas  was  left 
to  the  ordinary  laws  of  supply  and  demand.  At 
length,  "  in  order  to  economise  capital  and  avoid 
the  too  frequent  opening  of  streets,"  the  principal 
companies,  including  the  Gas  Light  and  Coke 
Company,  ai^reed  to  confine  their  supply  of  gas 
to  aeparate  districts.  This  arrangement  was  con- 
firmed and  regulated  by  the  Metropolis  Gras  Act 
1860.  "  Disbicting,"  to  use  an  expression  found 
in  the  Act,  made  a  great  change  in  the  position 
of  the  gas  companies.  In  its  own  district  each 
company  obtained  a  monopoly.  It  was,  therefore, 
necessary  in  the  interest  of  consumers  to  place 
certain  restrictions  on  dealings  betwe<in  gas  com- 
panies and  intending  customers.  Subject  to  the 
provisions  of  the  Metropolis  Gas  Act  1860,  erery 
gas  company  was  still  left  free  to  enter  into  any 
contract  with  any  owner,  occupier,  or  local  autho- 
rity for  the  supply  of  gas  "  in  such  manner  and 
on  snch  terms  and  conditions"  as  the  parties 
might  agree  (sect.  9).  But  by  sect.  21  no  contract 
for  the  supply  of  gas  was  to  contain  "  any  term 
or  condition  contrary  to  any  of  the  provisions  " 
of  the  Act.  And  then  came  sect.  30,  which  is 
word  for  word  the  same  as  rect.  18  of  the  Gas 
Light  and  Coke  Company's  Act  of  1872,  except 
thwt  the  latter  section  introduces  for  the  first 
time  the  condition  about  the  incoming  tenant 
continuing  the  trade  or  business  of  the  oat- 
gmng  tenant.  Now  the  Gasworks  Clauses  Act 
1847,  the  Metropolis  Gas  Act  1860.  and  the 
several  Acts  of  the  Gas  Light  and  Coke  Com- 
pany, by  incMporation  and  reference,  all  form 
one  code,  and  the  expression  "  this  Act "  in 
sect.  18  of  the  Act  of  1872  includes  them  all.  The 
result  is  that  if  the  brewery  company,  on  taking 
over  the  buildings,  had  required  a  supply  of  gas 
they  and  the  gas  company  might  have  entered 
into  any  contract  in  relation  to  such  supply  not 
contrary  to  any  of  the  terms  and  conditions  of 
the  code.  As  a  condition  of  such  supply  the  gas 
company,  under  the  circumstances,  might  have 
required  from  the  brewery  company  payment  of 
the  arrears  left  unpaid  by  the  outgoing  tenant. 
But  inasmuch  as  the  brewery  company  do  not 
require  the  gas  company  to  supply  them  with 
gas,  sect.  18  of  the  Act  of  1872  does  not 
>ipply,  and  the  gas  company  are  not  in  a 
position  to  require  payment  of  the  arrears 
from  the  brewery  company.  I  am,  therefore,  of 
opinion  that  the  decision  in  Oas  Light  and 
Coke  Company  v.  Meade  was  quite  correct, 
and  that  the  order  of  the  Court  of  Appeal  in  the 
present  case  ought  to  be  reversed,  with  co«ts, 
both  here  and  below,  and  I  move  your  Lordships 
accordingly. 

Lord  Da  VST. — ^My  Lords :  I  think  that  the  deci- 
sion in  the  case  of  Oat  Light  and  Coke  Company  v. 
Meade  was  right,  though  the  reasons  for  it  are 
not  very  fully  or  clearly  expressed  in  the  reported 
judgments  of  the  learned  pudges.  In  my  opinion 
the  question  for  our  decision  turns  exclusively  on 
the  proper  construction  to  be  put  on  sect.  18  of 


the  Gas  Light  and  Coke  Company's  Act  of  1872, 
but  in  order  to  understand  and  apply  that  section 
it  is  necessary  to  consider  the  law  regulating  the 
relations  between  the  gas  company  and  their 
customers  at  that  date.  Without  troubling  your 
Lordships  with  going  through  the  sections  of 
the  various  Acts  to  which  reference  has  been 
made,  the  situation  may  be  summed  up  thus. 
The  occupier  of  any  buildings  within  the  district 
has  a  right  to  require  a  supply  of  gas  to  the 
premises  subject  to  his  entering  into  a  contract, 
if  so  required  by  the  gas  company,  to  pay  gas 
rates  for  such  supply  for  two  years,  and  subject 
to  his  giving  security  if  required :  (see  sects.  14 
and  15  of  the  Metropolis  Gas  Aot  1860).  The 
remedies  of  the  gas  company  for  recovery  of  the 
gas  rates  were  by  summons  or  action  against  the 
consumer  to  whom  the  gas  had  been  supplied, 
and  the  company  was  empowered  to  stop  the  gas 
from  entering  the  bnildings  of  such  person  by 
cutting  off  the  service  pipe  (sect.  16  of  the  Gas- 
works Clauses  Act  1847).  Sect.  18  of  the  gas 
company's  Act  of  1872  deals  with  the  case  of  a. 
change  in  the  occupation  of  the  premises.  In  it» 
original  form  this  section  is  first  found  in  the- 
Metropolis  Gas  Act  1860,  sect.  39  of  which  i» 
identical  with  this  section,  ezoept  that  the  word»- 
"  unless  the  incoming  tenant  shall  continue  the 
trade  or  business  of  the  outgoing  tenant,  and  shall 
have  paid  ...  a  consideration  for  so  doing,"' 
are  omitted.  It  appears  in  the  same  form  in  the 
gas  company's  Act  of  1870,  where  it  is  found  in 
a  group  of  clauses  (12  to  14)  enabling  the  com- 
pany  to  require  a  contract  to  be  signed  at  any 
time,  and  to  require  an  incoming  tenant  to  give 
security,  as  well  as  the  person  to  whom  the  supply 
was  originally  made,  and  in  each  of  these  cases:, 
the  remedy  of  the  company  was  to  discontinue 
the  supply  of  gas  and  remove  the  meter,  and 
providing  also  that  where  the  occupier  is  an 
agent  or  servant  of  some  other  person  such  last- 
mentioned  person  shall  be  liable  to  pay  gas  rent 
to  the  company  in  the  same  manner  and  to  the- 
same  extent  as  the  occupier.  I  am  of  opinion 
that  it  would  be  contrary  to  sound  principles  of 
construction  to  imply  from  snch  negative  words- 
as  you  find  in  sect.  18  of  the  gas  company's  Act 
of  1872  an  affirmative  enactment  giving  a  right  of 
action  against  an  incoming  tenant  coming  withiiv 
the  excepted  description  for  his  predecessor's 
debt  if  some  other  construction  can  be  found  for 
the  words.  I  am  of  opinion  that  there  is  another 
construction  which  does  leas  violence  to  the  words 
and  is  the  right  construction.  Stirling,  L.J. 
expressed  the  opinion  that  the  learned  judges 
would  not  have  decided  Meade's  case  as  they  did 
had  they  not  thought  that  the  gas  company  had 
a  right  to  cut  off  the  supply  as  against  the  in- 
coming tenant  till  the  arrears  owing  by  the  out- 
going tenant  were  paid.  If  they  thought  so,  I 
am  not  so  certain  as  Stirling,  L.J.  is  that  they 
were  wrong;  for  the  words  "premises  of  such 
person  "  may  be  construed  as  descriptive  only  of 
the  premises  in  respect  of  which  the  supply  of 
gas  has  been  made.  But  it  is  not,  in  my  opinion, 
necessaiy  to  decide  this  question  for  the  purpose 
of  construing  sect.  18  of  the  Act  of  1872.  I  think 
that  the  words  "  the  company  shall  not  require 
from  the  next  tenant  of  the  premises  payment  of 
the  arrears  so  left  unpaid"  are  amply  satisfied 
by  referring  them  to  the  conditions  of  supply  to 
the  new  tenant,  and  mean  that  the  company  shall 
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not  require  payment  of  the  arrears  as  a  condition 
of  continuing  auch  supply  or  before  entering  into 
a  contract  for  the  same.  And  I  construe  the 
words  at  the  end  of  the  sentence  "  but  the  com- 
pany shall,  notwithstanding  any  such  arrears,  .  .  . 
supply  gas  to  the  incoming  tenant  "  as  meaning 
«  tenant  within  the  protection  of  the  section,  or 
(in  other  words)  I  read  the  words  of  exception 
"  unless,  i&c,,"  as  applicable  te  the  whole  of  the 
section.  The  right,  therefore,  from  which  an 
incoming  tenant  who  is  within  one  of  the  two 
excepted  descriptions  is  excluded  is  that  which 
•other  incoming  tenants  enjoy — of  being  entitled, 
notwithstanding  the  arrears,  to  a  Bipply  of  gas  by 
ihe  company  if^reqnired  by  him.  This  seems  to 
cue  to  give  an  harmonious,  consistent,  and  rational 
constr  action  to  the  whole  section  without  doing 
«ny  violence  to  the  words  or  making  any  such 
implication  as  that  of  a  right  of  action  against 
one  person  for  another  person's  debt.  The  con- 
•fltmotion  which  I  have  thus  put  on  sect.  18 
appears  to  me  to  be  favoured  by  the  context  in 
which  the  corresponding  clause  is  found  in  the 
Act  of  1870  in  two  reipecte.  In  the  first  place, 
it  gives  the  company  the  Fame  remedy  against 
the  excepted  persons  as  they  have  against  an 
incoming  tenant  who  refuses  to  sign  a  contract 
or  to  give  security,  and  in  the  next  place,  in 
sect.  14  of  the  Act  of  1870,  where  it  was  intended 
to  make  one  man  liable  for  anoUier's  debt,  it  is 
properly  done  by  express  words.  The  result  is 
that,  in  my  opinion,  tne  appellant,  coming  within 
one  of  the  excepted  descriptions  of  incoming 
tonanto,  if  he  requires  a  supply  of  gas  will  have 
to  pay  the  outgoing  tenant's  arrears  before  he 
can  obtain  it,  bat  if  he  does  not  require  a  supply 
he  is  under  no  liabilitr  and  cannot  be  sued  for 
the  arrears.  I  am,  therefore,  of  opinion  that 
the  appeal  should  be  allowed,  with  costs  here  and 
below. 

Lord  Jambs  of  Hbkeford. — My  Lords :  The 
-correct  construction  to  be  placed  upon  the  statute, 
under  which  it  is  sought  to  cast  an  obligation 
upon  the  appellants,  presente  to  my  mind  con- 
siderable dimculty.  The  plaintiffs  in  a  suit 
<«mittod  for  ti-ial  to  the  Clerkenwell  County 
-Court  sought  to  recover  a  sum  of  102.  1«.  3d. 
■arrears  due  for  gas  supplied  by  them  to  one 
Lowles  while  he  was  lessee  and  oocupier  of  some 
l>uildings  in  Paddington.  Those  buildings,  after 
the  arrears  had  become  due,  became  vested  in 
the  appellante,  who  proceeded  te  carry  on  a  busi- 
ness there.  No  gas  was  required  by  or  supplied 
to  the  appellante.  The  claim  of  the  respondenU 
is  founded  upon  the  provisions  of  the  Gas  Light 
and  Coke  Company's  Act  1872,  s.  18.  It  will 
thus  be  seen  that  the  respondents  seek  to  make 
one  person  liable  for  the  debt  of  another  without 
the  former  receiving  any  benefit  in  return  for  dis- 
charging the  lattor's  liability.  It  ma^  be  that 
the  Legislature  has  intended  that  this  burden 
should  be  imposed,  but,  before  we  determine  that 
such  is  the  case,  distinct  words  of  obligation  free 
from  any  doubt  in  their  construction  must  be 
found.  Upon  considering  the  provisions  of  sect.  18 
of  the  Act  of  1872  I  can  nnd  no  such  words. 
Such  would  be  the  result  upon  my  mind  if  this 
statute  stood  alone ;  but  it  has  to  be  read  by  the 
light  of  previous  statutes  affecting  the  question 
involved.  In  sect.  18  the  words  relied  upon  to 
create  a  liability  on  the  part  of  the  appellante 
are  not  positive,  bnt  of  a  negative  oharaotor  only, 


and,  although  this  in  iteelf  would  not  determine 

the  question,  yet  when  reference  is  made  to 
sect.  39  of  the  Act  of  1860,  which  is  the  founda- 
tion of  the  legislation  which  we  are  discussing, 
including  the  Acte  of  1871  and  1872,  it  seems  to 
me  that  the  real  intention  of  the  section  is  not 
to  be  found  in  the  exceptions,  but  in  the  com- 
mencement and  conclusion  of  it.  It  was  also 
strongly  nrcrad  at  the  Bar  that  sect.  15  of  the  Act 
of  1871  affords  a  good  example  of  the  direct 
expression  of  the  creation  of  a  liability  where  it 
was  intended  to  create  one.  The  conclusion  at 
which  I  have  arrived  is  in  accordance  with  the 
judgment  in  €hu  Light  and  Coke  Company  v. 
Jfeade  (ubi  sitp.),  a  case  which  appears  to  me  to 
have  been  rightly  decided.  The  result  is  that, 
so  lone  as  the  appellante  do  not  desire  to  deal 
with  the  gas  company  by  taking  a  supply  of  gas, 
they  will  not  be  liable  for  the  arrears  which  it  is 
now  sought  to  recover. 

Lord  KOBERTBON. — My  Lords:  As  is  justly 
observed  by  Stirling,  L.J.,  "  it  is  an  unusual  piece 
of  legislation  to  make  a  person  who  has  not 
incurred  a  debt  liable  to  pay  for  it."  The  facte 
of  the  present  case  give  peculiar  point  to  that 
remark.  The  appellant  company  have  no  sort  of 
relation  to  the  respondente,  have  never  used  their 
gas,  and  want  none  of  it.  They  have  merely 
bought  the  business  of  a  customer  of  the  respon- 
dente, who  left,  owing  them  for  his  gas.  On  no 
doctrine  or  principle  of  law  or  ethics  can  it  be 
suggested  that  apart  from  statutory  enactment 
there  is  any  obligation  on  the  appellants  to  pay 
this  account.  TMs  being  so,  the  respondents  can 
only  succeed  by  showing  some  positive  enactment 
that  A.  shall  pay  B.'s  debt.  Now,  I  have  never 
been  able  to  see,  in  the  section  relied  on,  either 
the  form  or  the  substance  of  such  an  enactment 
The  main  proposition  of  the  section  is  negative — 
that  is  to  say,  it  prevents  the  respondents  from 
doing  something,  which  it  assumes  them  to  have 
the  power  of  doing.  This  seems  to  me  to  furnish 
the  key  to  the  enactment.  Before  looking  at  the 
exceptions  we  have  got  to  find  out  what  it  is  to 
which  they  are  exceptions.  We  have  got  to  find 
out  something  which  the  respondente  bad,  ante- 
cedently, the  right  to  require,  for  it  is  this  which 
(with  the  exceptions  stated)  the  Act  is  going  to 
prevent.  Well,  now,  two  competing  theories  are 
put  forward.  The  one  is  that  the  word  "  require  " 
means  require  as  a  condition  of  supplying  gas. 
It  seems  to  me  that  this  is  clearly  the  meaning 
of  the  word,  at  all  events  in  the  Act  of  1860,  in 
which,  as  sect.  39,  this  section  first  appears.  The 
Act  deals  with  the  question  what  are  to  be  the 
contractual  relations  between  the  gas  company 
and  ite  customers,  and  what  may,  and  what  may 
no^  be  the  conditions  of  the  contract.  Among 
other  things,  the  company  may  not  require  from 
a  new  occupier  payment  of  his  predecessor's 
arrears,  and  so  on.  Now,  it  is  dLfficult  to  suppose 
that  when  this  section  was  put  into  subsequent 
Aotsjt  was  intended  to  have  a  new  and  different 
meaning,  and,  in  the  absence  of  anything  to  the 
contrai-y,  I  should  read  is  in  the  Acts  of  1871  and 
1872  just  as  I  read  it  in  the  Act  of  1860.  The 
main  proposition  in  the  section,  as  ultimately 
framed  (sect.  IS  of  the  Act  of  1872),  is  intermpted 
to  express  the  exceptions,  but  it  is  resumed  in 
the  latter  part  of  the  section.  The  initial  and  the 
concluding  words  are  correlative  and  co-extensive. 
With  the  exceptions  stated,  says  the  Act  of  1872, 
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the  company  shall  not  ireqnire  payment  of  arrears, 
end,  notwithstanding  nonpayment,  gas  shall  be 
supplied.  This  constractiun  is  supported  when 
the  exoeptions  are  looked  to.  The  main  enact- 
nent  being  in  the  interests  of  the  customer,  to 
prerent  a  new  occupier  being  ooeroed,  by  the 
pressure  of  monopoly,  into  a  contract  to  pay 
other  i>eople'8  old  scores,  it  is  fair  enough  tnat 
this  protection  should  not  be  given  in  the  specified 
«ase8.  The  oompetine  theory,  adopted  by  the 
Oourt  of  Appeal,  is  that  the  word  "  require  "  is 
made  to  extend  to  persons  not  contracting  or 
seeking  to  contract  with  the  company.  Now,  it 
ifl  quite  certain  that,  before  this  clause  was 
«naoted  ^t  least,  they  had  no  right  to  sue  the 
•nooessor,  and  the  theory,  therefore,  is  that  the 
main  enactment  forbids  the  exercise  of  a  non- 
existent power.  Accordingly,  the  only  operative 
part  of  thiB  section  on  this  theory  would  be  the 
'exceptions,  and  in  the  exoeptions  to  a  negative 
the  respondents  find  the  statutory  enactment  of 
liability  for  a  third  party's  debts.  This  seems 
to  me  a  grave  infringement  of  principle  in  statu- 
tory construction,  and  I  say  so  with  the  less 
heeitation  because  the  learned  judges  do  not 
discuss  this  difBcuIty,  and  aocordmgly  have  done 
Kothing  to  remove  it.  Where  a  new  liability  is 
to  be  created  the  Legislature  does  it  by  direct 
«nactmen4^  and  Mr.  Spokes  pointed  witii  great 
lorce  to  sect.  15  of  the  Act  of  1871,  as  showing 
that  this  rule  is  observed  in  the  very  catena  of 
statutes  now  before  your  Lordships,  and  in  matter 
closely  germane  to  the  presentquestion.  The  excep- 
tion to  a  prohibition  is  primd  faeie  the  conserva- 
tion of  the  existing  state  of  thmgs.  We  were  not 
referred  to  an^  illustration  in  legislation  of 
pecuniary  liability  being  imposed  on  a  class  of 
the  community  by  such  cironitofts  methods.  It 
is  in  vain  to  appeal  to  solecistio  or  conversational 
slovenliness  as  justifying  far-reaching  implication 
in  statutes  imposing  liability,  and  it  is  to  be 
lemembered  also  that  this  is  not  even  a  case  of 
eontraot  or  statutory  contract  when  individual' 
parties  are  dealing  with  their  own  rights.  In  the 
present  case  I  think  that  the  true  meaning  of  the 
section  is  sufficientiy  ascertained,  and  presents  an 
intdligent  and  coherent  enactment ;  but,  even  if 
the  matter  had  been  left  more  obscure  than  it  is, 
I  should  have  declined  to  affirm  the  liability  of 
the  apx>eUant8. 

Order  appecHed  from  reverted.  Judgment  of 
the  Kina's  Bench  Division  restored,  with 
eottt  both  here  and  below. 

SolidtoTS  for  the  appellants,  BouUon,  Sons,  and 
Sandeman. 

SoUcitors  for  the  respondents,  Bedford,  Monier- 
WiUiamt,  and  Bobinwon. 


May  6, 10, 16,  and  June  21. 

(Before  Lords  MACirAOHTBir,  Davst,  Jamxs  of 

Hebefosd,  and  Bobbsison.) 

BHTm^ET  BAILWAT  OoMFAITT  AKD    OTHEBa  «. 

GlAMOBOAKBHIBB  GAHAL  NAYIOATIOir  GOH- 

PANT.  (a) 
Oir    APPXAIi  VBOlf    THB  OOTTBT  OF    AFFBAX     IH 
BNOLANS. 

Railway  eompany — Private  Aet — Bridge  over 
canal — Obligation  to  vfiaintain  at  specified 
height — Subsidence. 

By  the  Bhymney  Railway  Aet  1882  (45  <e  46  Viet, 
c.  eclte.),  s.  10,  it  was  provided:  "For  the 
protection  of  the  .  .  .  eanal  eompany,  the 
following  provisions  shall  have  effect :  (a)  The 
railways  and  works  by  this  Aet  authorised  thaU 
not  wfun  completed  interfere  with  the  lodes, 
waterway,  or  towing-path  of  the  eanal  exeept 
by  the  bridge  carrying  the  railway  aeroe* 
the  canal  and  towing-path,  which  bridge 
shall  have  a  clear  height  of  8ft.  from  the  present 
level  of  the  towing-path  to  the  underside  of  the 
arch,  (b)  Neither  during  the  eonsiruetion  of  the 
bridge  nor  at  any  other  time  shcM  the  free  passage 
of  traffic  along  the  eanal  or  towtng-path  be 
impeded." 

The  bridge  was  duly  constructed  in  aeeordanee  with 
the  Act,  but  afterwards  the  ground  subsided  from 
causes  beyond  the  control  either  of  the  raUway 
eompany  or  the  canal  company,  so  that  the  bridge 
was  at  a  much  lower  elevation  above  the  towing- 
path  and  toat  an  obstruction  to  the  traffic. 

Eild  (afirming  the  judgment  of  the  court  below), 
that  the  railway  eon^tany  were  bound  to  main- 
tain the  bridge  at  thi  height  above  the  towing- 
path  prescribed  by  the  Act. 

Appeal  from  a  Judgment  of  the  Court  of  Appeal 
(Collins,  M.B.,  Bomer  and  Cozens-Hardy,  L.JJ.), 
dated  the  12th  Feb.  1903,  who  had  reversed  a  judg- 
ment of  Kekewich,  J.,  dated  the  Ist  July  1902,  in 
favour  of  the  appellants,  the  defendants  below. 

The  action  was  brought  to  restrain  the  railway 
company  from  allowing  a  bridge  which  carried 
their  line  of  railway  over  the  respondent's  canal  to 
remain  in  such  a  position  as  not  to  have  a  clear 
height  of  8ft.  between  the  level  of  the  towing- 
path  and  the  underside  of  the  bridge  as  reqnir^ 
by  the  Bhymney  Bill  way  Act  1882  (45  &  46 
Vict.  c.  cell.). 

The  facts  are  fully  set  out  in  the  judgment  of 
Lord  Macnaghten. 

By  sect.  10  of  the  Bhymney  Bail  way  Act  1882 : 

For  the  protastion  of  .  .  .  the  canal  oom- 
panTi  the  {oUoiring  proviiioni  ahiJl  have  efFeot — that 
ii  t)  lay :  (a)  The  railways  and  works  by  thii  Act 
aathoriied  shall  not,  when  oompleted,  interfere  with  the 
looks,  waterway,  or  towing-path  of  the  oanal  of  the 
canal  oompany  exoept  by  the  bridge  carrying  the 
railtray  No.  1  scroia  the  said  oanal  and  towing-path, 
whioh  bridge  shall  have  a  dear  apan  of  30ft.  on  the 
square  and  a  dear  height  of  8ft.  from  the  present  level 
of  the  towing-path  to  tiie  nnderside  of  the  aroh,  and  the 
abntmenta  of  the  bridge  shall  be  bnilt  parallel  with  the 
centre  line  of  the  oanal,  and  proper  retaining  walls  shall 
be  bnilt  and  maintained  by  the  company  for  anpporting 
the  towing-path  beneath  the  bridge,  (b)  Dating  tiie  oon- 
stmotion  of  the  railways  and  works  by  thia  Act 
authorised  neither  the  waterway  nor  the  looka  of  the 
oanal,  nor  any  land  within  20ft.  of  either  aide  of  the 
lock,  nor  any  part  of  the  towing-path,  ahaU  be  taken. 


Val.  XCI.,  83i2«. 


ifi)  Bsportel  by  0.  E.  Ualoin,  Esq.,  Barrlater-at-Law. 
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nor  shall  the  same  be  interfered  with  except  so  far  as 
may  be  necessary  for  the  pnrpoie  of  carryinfr  the  said 
bridge  over  the  same,  and  neither  during  the  oonstrao- 
tion  of  the  said  bridge  nor  at  any  other  time  shall  the 
free  passage  of  trafiio  along  the  canal  or  towing-path 
be  impeded. 

Asqwith,  K.C.,  P.  0.  Lawrence,  K.G.,  and  B.  J. 
Parker  for  the  appellants. 

Warmington,  K.C.,  Levett,  K.C.,  and  /.  G.  Wood 
for  the  respondents. 

At   the    conclaBion    of    the    arguments    their 
Lordships  took  time  to  consider  their  judgment. 

June  21. — Their  Lordships  gave  jadgment  as 
follows : — 

Lord  Macnaghten. — My  Lords  :  The  action 
which  has  given  rise  to  this  appeal  was  brought 
by  the  proprietors  of  the  Glamorganshire  Canal 
Navigation,  a  body  incorporated  by  Act  of  Par- 
liament in  the  year  1790,  whom  I  will  call  the 
oanal  company,  against  two  railway  companies — 
the  Bhymney  Railway  Company,  who  came  into 
existence  in  1882,  and  the  Great  Western  Railway 
Company,  who  have  a  joint  interest  in  the  under- 
taking of  the  Rhymney  Company,  and  are  jointly 
liable  with  them  in  the  present  case   if  and  so 
far  as  liability  attaches    to  the  Rhymney  Com- 
pany.   The  complaint  of  the  canal  company  is  in 
respect  of  a  bridge  which  carries  the  line  of  the 
Rhymney    Railway    over    the    Glamorganshire 
Canal.    Owing    to     circumstances    beyond    the 
control  of  the  railway  companies  and  beyond  the 
control  of  the  canal  company,  this    bridge  has 
come  to  be  displaced,  though  it  is  as  good  as  ever 
for  the  purposes  of  the  railway.    The  question  is 
—Are  the  railway  companies  entitled  to  keep  ix 
overhanging  the  canal  in   its  present  position .' 
The  bridge  crosses  the  canal  at  Aberfan,  about  a 
mile  above  a  lock  called  Aberfan  Lock.     At  the 
place  of  crossing,  and  for  several  miles  above  and 
down  to  the  lock,  a  gradual  subsidence,  due  to 
the  working  of  coal  mines,  has  been  going  on  for 
some  years  past.    The  surface  of  the  ground  has 
sunk  evenly  and  uniformly  to  the  depth  of  5ft.  or 
6ft.,  carrying  with  it  the  railway  bridge  and  the 
whole  reach  or  pond  of  the  canal  above  Aberfan 
Lock,  about  four  miles  in  length.  The  subsidence 
has  not  extended  to  or  affected  the  lock  itself, 
which  by  its    overflow    controls,    or,  rather,    I 
should  say,  was  designed  to  control,  the  level  of 
the    waterway    above.      As    the    surface    kept 
gradually  sinking,  the  canal  company  kept  raising 
uie  banks  of  the  canal  in  order  to  maintain  the 
navigation  and  prevent  the  water  from  escaping. 
The  result  was  that  the  space  between  the  towing 
path  and  the  arch  of  the    railway  bridge   was 
gradually  lessened  until  it  had  been  reduced  to  a 
matter  of  inches.    While  the  navigation  was  kept 
up  the  canal  company  had  to  sink  a  trench  to 
enable  horses  to  pass  under  the  bridge.    Ulti. 
mately,  however,  owing  to  the  increasing  difiBculty 
of  maintaining  the  waterway,  and  the  increasing 
danger  of  flooding  the  surrounding  country,  the 
canal  company  were  compelled  to  withdraw  the 
water  from  the  reach  or  pond  above  Aberfan 
Lock  and  abandon  altogetner  the  navigation  of 
that  part  of  the  canal.     The  question  which  your 
Lordships  have  to  determine  depends  upon  the 
meaning  and  effect  of  the  following  provisions  in 
the  Bhymney  Railway  Act  1882,  which  relate  to 
the  bridge  at  Aberfan.     [His  Lordship  read  the 
part  of  sect.  10  set  out  above,  and  continued:] 


Other  provisions  of  seot.  10  as  to  the  maintenanoe 
of  other  works,  and  as  to  the  responsibility  of  the 
Bhymney  Company  in  damages,  were  referred  to 
in  the  course  of  the  argument,  but  those  provi- 
sions do  not  seem  to  have  any  real  bearing  on  the- 
matter  in  dispute.    It  is  admitted  that  the  rail- 
ways  and  works  authorised  by   the   Bhymney 
Bailway  Act  1882  did  not,  "  when  completed  " — if 
that  expression  is  to  be  understood  as  meaning^ 
"  at  the  time  of  completion  " — offend  against  the 
provisions  of  sect.  10.    That  being  so,  the  arga- 
ment  on  behalf  of  the  railway  company  is  this. 
As  regards  sub-sect,  (a),  they  say  that  when  the 
works  were  completed  the  oridge  complied  with 
the  requirements  of  the  Act.    It  was,  therefore, 
an  authorised  work.     The  misfortune  that  has 
happened  since,    not  being  due  to  any  act   or 
default  of  theirs,  cannot  deprive  the  bridge  of  that 
character.     True  it  is  that  the  bridge  has  now 
only  a  height  of  a  few  inches  above  the  old  level  of 
the  towing-path,    but  that  is   not   their  fault. 
There  is  nothing  in  the  Act  to  compel  them  to 
raise  the  bridge  or  to  maintain  it  in  its  original 
position,  or  to  allow  space  for  the  passage  of 
traffic.    Then,  as  regards  sub-sect,  (b),  they  say 
that  that  clause  has  ceased  to  have  any  operation. 
It  is  prefaced  and  throughout  controlled  bv  the 
initial  words,  "  During  the  construction  ot  the 
railways  and  works  by  this  Act  authorised."    It 
was,  therefore,  only  during  the  construction  of  the 
bridge,  and  such  further  time,  if  any,  as  might 
elapse  before  the  completion  of  the  railways  and 
works,   that    there   was   an  express  prohibition 
against  impeding  the  free  passage  of  traffic  along 
the  canal  and  towing-path.    On  the  other  hand, 
the  canal  company  point  out  that  the  provisions 
of  sect.  10  were  to  "  have  effect "  for  their  protec- 
tion.   It  is  a  mistake,  they  say,  to  construe  them 
as  if  they  contained  an  agi-eement  for  doing  some- 
thing for  the  mutual  ben&t  of  the  canal  company 
and  the  railway  companies.    They  authorise  the 
Bhymney  Company  to  erect  a  building  which  but 
for  the  Act  would  be  an  actionable  nuisance.    The 
Act  declares  that  the  railways  and  works  "  when 
completed" — that  is,  "after  completion,"  or,  in  other 
words,  "  in  their  finished  state  " — shall  not  inter- 
fere with  the  waterway  or  towing-path  except  by 
a  bridge  fulfilling  certain  conditions.    Those  con- 
ditions are  no  longer  fulfilled.      The  statutory 
immunity  is  gone.     The  bridge  in  its  present 
position  is  a  nuisance  to  the  navigation.     And  it 
has  forfeited  the  protection  which  it  originally 
enjoyed.     The  learned  judges  of  the   Court  of 
Appeal  have  upheld  the  contention  of  the  cana) 
company.    It  seems  to  me  that  they  are  clearly 
right.    The  construction  advocated  on  behalf  of 
the  railway  companies  would  render  provisions 
which  were  certainly  intended  to    be    effectual 
absolutely   futile    and    inoperative.      Whatever 
ambiguity  there  may  be  in  (a)  ia,  I  think,  removed 
by  the  concluding  words  of  (6).    When  the  Act 
declares  that  neither  during  the  construction  of 
the  bridge,  "  nor  at  any  other  time,"  shall  the  free 
passage  of  traffic  be  impeded,  it  would  be  absurd 
to  limit  the  prohibition  to  the  interval  of  time 
which  might  possibly  intervene  between  the  com- 
pletion of  the  bridge  and  the  completion  of  tlie 
other  works  of  the  railway.    The  question  is  not, 
as   was   ingeniously   argued,  whether  there  is 
anything  in  the  Act  .'to  oblige  the  railway  com- 
panies to    maintein  the  bridge   in  ito  ori^nal 
position,  but  whether  in  the   present   state   of 


Digitized  by 


Google 


Oct.  1,  19M.] 

THE  LAW  TIMES. 

[Vol.  XCI.-115 

H.  0»  L.] 

Be  HOAKB  AND   Co.  LiUITBD  A.HD  BeDVCED. 

[Ct.  o»  Apf. 

things  tbere  is  any  justification  for  the  bridge 
being  there  at  all.  A  point  was  made  as  to  the 
form  of  the  order  under  appeal.  It  seems  that 
the  canal  company  are  suing  certain  colliery  pro- 
prietora,  who  are  said  to  be  the  authors  of  all 
the  mischief,  with  the  view  of  compelling  them  to 
repair  the  damage  or  make  amends.  Unfortn- 
nately  the  canal  company  tried  to  make  a  short 
cnt,  which  has  resulted  in  their  having  to  begin 
OTer  again,  and  it  will  probably  be  some  time 
before  this  litigation  is  miished.  Meanwhile  the 
sppeUants  ask  for  indulgence  in  case  your  Lord- 
ships should  be  against  them.  They  say  that  there 
wonld  be  no  good  in  ordering  them  to  remove  eoi 
impediment  to  the  passage  of  traffic  aJong  the 
canal  unless  there  is  a  reasonable  prospect  of  the 
navigation  being  re-established,  and  they  point 
out  that  that  is  an  element  which  the  court  could 
not  take  into  consideration  on  au  application  to 
enforce  the  order  as  it  stands.  On  behalf  of  the 
canal  company,  Mr.  Warmington  met  this  objec- 
tion most  fairly,  and  expressed  his  readiness  to 
allow  the  order  to  be  amended  so  as  to  remove 
the  apprehensions  of  the  railway  companies.  I 
wonld  suggest,  therefore,  that,  instead  of  the 
words  at  uie  end  of  the  order,  "  and  the  plaintiffs 
are  to  be  at  liberty  to  apply  for  an  injunction  in 
accordance  with  the  said  declaration,"  tbere 
abonld  be  snbstituted  the  following  words,  "  and 
the  plaintiffs,  by  their  counsel,  disclaiming  any 
intention  of  eniordng  their  rights  against  the 
defendants,  except  with  the  view  of  re-establish- 
ing traffic  along  the  canal,  the  plaintiffs  are  to 
be  at  liberty  if  and  when  it  shall  appear  that 
tbere  is  a  reasonable  prospect  of  restoring  the 
navigation  to  apply  for  an  injunction  in  accord- 
ance with  the  said  declaration."  Of  course,  the 
advisers  of  the  plaintiffs  will  have  an  opportunity 
of  considering  these  words.  I  intended  by  them 
to  carry  out  what  I  understood  that  Mr.  Warming- 
ton  was  willing  to  concede.  With  this  variation, 
I  think  that  the  order  ought  to  be  affirmed  and 
the  appeal  dismissed  with  costs,  and  I  move  your 
Lordships  accordingly. 

Lord  Datet. — My  Lords :  The  question  on  this 
appeal  turns  on  the  true  construction  and  effect 
of  sect.  10  (a)  of  the  Bhymney  Railway  Com- 
pany's Act  1882,  and  ultimately  on  tiie  meaning 
of  the  words  "  when  completed "  in  the  section. 
In  order  to  ascertain  the  meaning  of  that  section 
one  must  consider  the  relati^  position  of  the 
parties.  The  canal  company  had  a  canal  which 
it  was  working  for  the  carriage  of  goods.  The 
railway  company  wished  to  carry  its  railway 
across  the  canal  by  means  of  a  bridge.  This  the 
nana!  company  was  willing,  or  was  bound  by  the 
Legislature,  to  permit,  provided  that  certain  terms 
were  agreed  to  for  its  protection.  These  terms 
were  contained  in  the  section  in  question,  which 
commences  with  the  words :  "  For  the  protection 
of  the  company  of  proprietors  of  the  Glamorgan- 
shire Canal  Navigation  the  following  provisions 
shall  have  effect.'  The  first  condition  is  that  the 
railways  and  works  shall  not,  "  when  completed," 
interfere  with  the  waterway,  &c.,  of  the  canal 
except  by  the  bridge  carrying  the  railway  across 
the  canal  and  towing-path,  which  bridge  shall 
have  a  dear  height  of  8ft.  from  the  then 
present  level  of  the  towing-path  to  the  underside 
of  the  arch.  Mr.  Asquith  has  argued  that  this 
means  that  at  the  time  of  completion  of  the 
works  the  bridge  must  be  found  to  fulfil  the 


required  description,  but  there  is  no  guarantee 
by  the  railway  company  that  it  shall  continue 
to  do  so.  If  this  be  the  meaning,  the  primary 
purpose  of  the  section — viz.,  the  protection  of  the 
canal  company — would  be  but  indifferently  pro- 
vided for.  I  am  of  opinion  that  Mr.  Warmington 
put  forward  a  more  accurate  and  just  view  of  the 
situation.  The  bridge  exists  for  the  benefit  of 
the  railway  company,  not  of  the  canal  company, 
and  the  latter  company  stipulated  that  its  water- 
way, Sio.,  should  not  be  interfered  with  by  the 
completed  works  of  the  railway  except  by  a  bridge 
answering  to  the  description.  Whenever  the 
bridge  ceases  to  be  such  as  described,  they  ar& 
entiUed  to  complain  of  the  interference  with  the- 
waterway  and  towing-path  by  the  railway  com- 
pany's works  as  an  unauthorised  and  prohibitedi. 
interference.  It  may  be  that  the  alteration  in 
levels  is  due  to  causes  beyond  the  control  of  the 
railway  company,  and  arises  from  its  misfortuufr 
and  not  its  fault.  Bat  it  does  appear  to  me  that 
the  railway  company  is  prohibited  from  inter- 
fering with  the  canal  company  except  in  th» 
specified  manner.  In  short,  I  read  the  works  a» 
meaning  the  works  of  the  railway  company  after 
completion  as  opposed  to  the  works  during  con- 
straction  which  are  provided  for  in  the  following 
sub-section.  It  was  necessary  to  provide  in  sub- 
sect,  (e)  for  the  maintenance  of  the  bridges 
therein  mentioned  by  the  railway  company, 
because  these  bridges  were  for  the  benefit  of  the 
canal  company.  I  am  therefore  of  opinion  that 
the  decision  of  the  court  below  was  right,  and 
ought  to  be  affirmed,  and  I  think  that  the  canal 
company  is  entitled  to  an  injunction  against  the 
interference  with  its  waterway  and  towing-path 
otherwise  than  by  a  bridge  of  the  specified 
description,  but  I  agree  to  the  insertion  of  the- 
words  proposed  in  the  order.  It  should  not^ 
however,  affect  the  costs  of  the  appeal. 

Lord  Jamss  of  Hesefosd  and  Lord  Bobekt. 
BON  concurred. 

Judgment    appealed  from   affirmed    with    a 
variation,  and  appeal  dismiited  with  costs. 

Solicitor  for  the  appellants,  R.  R.  Nelson. 

Solicitors  for  the  respondents,  Gribble,  Oddie, 
Sinclair,  and  Johnton,  for  John  Bluart  Corbett, 
Cardiff. 


— ♦ — 

COURT   OF   APPEAL. 

June  7  and  10. 

(Before  Vaughan  Williams,  Boher,  and 

Cozenb-Haedt,  L.JJ.) 

Be  HoABE  AND  Co.  Limited  and  Reduced,  (a)' 

APPEAL  FKOM  THE  CHANCEBT  DIVISION. 

Company — Reduction  of  capital  —  Confirmation 
by  court — Reduction  of  assets  representing  share 
capital  and  reserve  fund — Reserve  fund  employed 
in  business  of  company  and  not  separately  in- 
vested— Retention  of  small  portion  of  reserve 
fund— Companies  Act  1867  (30  <C  31  Viet.  e.  131), 
s.  11— Companies  Act  1877  (•«)  &  41  Viet.  e.  26), 
s,  o. 

The  court  has  jurisdiction  to  sanction  a  scheme  for 

(o)  Beported  by  E.  A  Scsatchlit,  £•!].,  Bunsur  ut-L&w, 
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the  reduction  of  the  capital  of  a  company,  part 
of  which  hat  been  loet  or  it  unrepreientei  by 
available  aiiets,  whereby  it  is  propoted  to  treat 
the  loee  a»  apportioned  rateably  between  the 
reeerve  and  the  capital  euseount  properly  to 
eoJZed— i.e.,  the  ehare  capital— and  the  fact  that 
too  large  a  proportion  of  the  lott  hat  been  attri- 
buted to  the  reeerve  and  too  imaU  a  proportion 
to  the  ehare  capital  doet  not  deprive  the  company 
of  itt  right  to  tueh  tanetion. 
Re  Barrow  Beematite  Steel  Gompany  Limited 
^  (83  L.  T.  Bep.  397;  (1900)  2  Ch.  846.  afirmed 
on  another  point  85  L.  T.  Sep.  493 ;  (1901)  2  Ch. 
746)  explained. 
Deeiiion  of  Buckley,  J.  reverted. 

The  above-named  company  was  incorporated  in 
thn  year  1894,  under  the  Companies  Acts  1862  to 
1890,  aa  a  company  limited  by  shares  to  carry  on 
the  business  of  brewers  and  maltsters  and  other 
kindred  trades. 

The  original  capital  ot  the  company  was  by  its 
memorandnm  and  articles  of  association  fixed  at 
1,000,000{.  di<rided  into  60,000  preference  shares 
of  lot.  each,  36,000  preferred  ordinary  shares  of 
101.  each,  and  4000  deferred  ordinary  shires  of 
101.  each. 

By  clause  12  of  the  articles  of  association  it 
was  provided  that  the  60,000  preference  shares 
should  confer  the  right  to  a  fixed  camulative 
^preferential  dividend  at  the  rate  ot  5  per  cent, 
per  annum  on  the  amounts  for  the  time  being 
;j>aid  up  or  credited  as  paid  up  thereon,  and  shonld 
rank  both  as  to  dividend  and  capital  in  priority 
to  all  other  shares  in  the  capital ;  that  neverthe- 
less the  company  might  at  any  time  as  provided 
by  clause  50  with  the  sanction  of  a  general 
^meeting  create  and  issue  20,000  additional 
-i.preference  shares  of  102.  each  ranking  in  all 
respects  pari  passu  with  the  60,000  preference 
«hares. 

It  was  thereby  also  provided  that  the  36,000 
preferred  ordinary  shares  should  confer  the  right 
'  to  a  fixed  cumulative  dividend  at  the  rate  of  5  per 
cent,  per  annum  on  the  amounts  for  the  time 
being  paid  up  or  credited  as  paid  up  thereon  and 
should  rank  both  as  re((arded  dividend  and 
capital  in  priority  to  the  deferred  ordinary  shares ; 
and  that  the  surplus  profits  from  time  to  time 
available  for  dividend  should  be  applicable  to  the 
payment  of  dividend  on  the  deferred  ordinary 
shares  as  thereinafter  provided. 

Provision  was  made  in  the  articles  ot  associa- 
tion for  a  reseivd  fund,  divers  powers  being  by 
par.  viii.  of  clause  119  conferred  on  the  company's 
directors,  and  amongst  others  a  power  m  the 
following  terms : 

Before  reoommendiDg  snr  dividesd  to  set  aside  ont  of 
the  pro&ts  of  the  company  laob  inms  as  they  think 
.  proper  ai  a  reserve  fund  to  meet  oontingenoies,  or  for 
eqaalisiugr  dividends,  or  for  repairing,  improving,  and 
.maintaining  any  of  the  property  of  the  company,  and 
■40r  other  purposes  as  the  directors  aball  in  their  abso- 
lute disotetioD  think  csndacive  to  the  intereste  ot  the 
oompany,  and  (snbjsot  to  clanse  4  hereof)  to  invest  the 
several  samB  so  set  aside  npon  such  investments  as  they 
may  think  fit,  and  from  time  to  time  deal  with  and  vary 
such  investment*,  and  dispose  of  all  or  any  part  thereof 
for  the  benefit  of  the  company,  and  to  divide  the  reserve 
fand  into  such  special  fnnds  as  they  think  fit,  and  to 
employ  the  reserve  fund  or  any  part  thereof  in  the  busi- 
ness of  the  company,  and  that  without  being  bound  to 
Keep  the  same  separate  from  the  other  asteta. 


By  clause  53  of  the  articles  of  aaaooiation  it 
was  provided  that  the  company  might  from  tiiue 
to  time  by  special  resolution  reduce  its  capital  by 
paying  off  capital  or  cancelling  capital  which  had 
been  lost  or  was  nnrepreeented  by  available  assets 
or  reducing  the  liability  on  the  shares  or  other< 
wise  as  might  seem  expedient. 

In  May  1896  the  capital  of  the  company  was  by 
resolution  of  a  general  meeting  of  the  company 
increased  to  1,200,0002.  by  the  creation  of  20,000 
new  5  per  cent,  cumulative  preference  shares  of 
102.  each  to  rank  in  all  respects  part  paiiu  with 
the  then  existing  preference  shares. 

In  June  1897  the  capital  of  the  company  was 
farther  increased  to  1,950,0001.  by  the  creation  of 
75,000  new  shares  of  102.  each  to  be  called  "A 
cumulative  preference  shares";  and  in  regard 
thereto  it  was  resolved  {inter  alia)  that  the  new 
shares  should  carry  a  fixed  cumulative  preferen- 
tial dividend  at  the  rate  of  5  per  cent,  per  annum 
on  the  capital  for  the  time  being  paid  up  thereon ; 
and  should  rank  for  dividend  next  after  the  80,000 
existing  preference  shares  and  in  priority  to  the 
ordinary  shares  for  the  time  being  of  the  company 
whether  preferred  ordinary  or  dnerred  ordina^. 

The  capital  of  the  company  was  now  1,950,0002. 
divided  into  80,000  prefermce  shares  of  102.  each 
(namely,  the  original  60,000  preference  and  the 
20,000  additional  preference  shares  created  as 
aforesaid) ;  75,000  A  cumulative  preference  shares 
of  102.  each  created  in  1897  ;  36,000  preferred  ordi- 
nary shares  of  102.  each ;  4000  deferred  ordinary 
shares  of  102.  each.  Of  these  ehares,  the  whole  of 
which  had  been  issued  and  were  fully  paid  up, 
19,993  preference  shares,  all  the  36,000  preferred 
ordinary,  and  all  the  4000  defen-ed  ordinary  were 
issued  as  folly  paid  up  pursuant  to  an  agreement 
referred  to  in  the  company's  articles  of  associa- 
tion, which  agreement  was  duly  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  prior 
to  tlie  issue  of  6uch  shares. 

Since  its  incorporation  the  company  had,  ont 
of  profits,  paid  considerable  dividends  and  it  had 
accumulated,  pursuant  to  par.  yiii.  ot  clause  119 
of  its  articles  ot  association,  a  reserve  fund  of 
292,6122. 18<.  Id.  made  up  as  follows :  premiums 
received  for  leases,  48,7372.  18<.  Ic2. ;  premiums 
received  on  the  issue  of  preference  shares, 
252,0002. :  and  the  general  reserve  fund,  50,0002. 

These  three  items  together  amounted  to 
350,7372. 18».  Id.     " 

After  deducting  dividends  paid  to  the  7th  Oot. 
1903 — viz.,  on  preference  shares  30,0002.,  and  on 
A  cumulative  preference  shares  28,1252.  together 
amounting  to  58,1252. —  the  cumulative  reserve 
fund  stood  at  292,6122. 18<.  Id. 

The  items  "  premiums  received  for  leases  "  and 
"premiums  received  on  the  issue  of  preference 
shares  "  explained  themselves.  The  general  reeerve 
fond  consisted  of  undistributed  profits  which  had 
accumulated  since  the  year  1896.  In  addiUon  to  ' 
the  above,  the  sums  of  23652. 17i.  8t.  part  of  the 
profits  of  the  year  ending  the  7th  Jan.  1903  and 
29,1162.  19«.  lid.  the  profiU  for  the  twelve 
months  ending  the  7th  Jan.  1904  had  not  been 
distributed. 

The  assets  of  the  company  consisted  to  a  large 
extent  of  tied  public-houses,  both  freehold  and 
leasehold,  and  loans  advanced  on  the  seoorlty  of 
public-houses.  For  some  time  past  there  nad 
been  a  large  and  continuing  fall  in  the  value  of 
assets  of  this  description,  and  looking  to  this  con- 
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tiniial  fall  in  valne  the  company  recently  oansed 
its  brewery  premises,  pnblic-nonses,  and  loans  on 
pnblic-houses  to  be  valaed,  and  in  the  result  it 
was  ascertained  that  snob  items  were  of  less 
Talne  than  the  amount  at  which  they  stood  in 
the  company's  balance- sheet  by  the  snm  of 
591,707^  13*.  lOd.,  and  that  capital  of  the  com- 
pany to  that  amount  had  been  lost  or  was 
unrepresented  by  available  assets.  Xo  apprecia- 
tion of  any  other  of  the  company's  assets  had 
oocorred  in  any  way  to  compensate  for  snob  loss. 
It  was  considered  by  the  directors  desirable  in 
the  interests  of  the  company  and  of  all  the  share- 
holders therein  to  deal  with  this  loss  as  follows : 
The  sum  of  396,000!.  to  be  written  off  by  extin- 
guishing a  corresponding  amonnt  of  the  preferred 
ordinaiy  shares,  and  of  the  deferred  ordinary 
shares ;  and  the  sum  of  195,7071. 13s.  lOd.  to  be 
met  by  writing  off  the  like  amount  part  'of  the 
reserre  fund  ox  the  company. 

By  special  resolution  of  the  company  unani- 
mously passed  and  unanimously  conormed  at 
extraordinary  general  meetings  of  the  company 
held  respectirely  on  the  25th  Jaarch  and  the  12th 
April  1904,  it  was  resolved  as  follows  : 

That  the  (Mqpital  of  tba  oompany  be  redneed  to 
1,554,0001.,  and  that  sach  redootion  be  effected  by 
oaaeelUiig  the  whole  of  ih»  pnferrnd  ordinary  shirei  and 
the  ospital  paid  op  thtreon  as  being  capital  loat  or 
umepresented  by  available  asteta,  and  by  cenoelling  the 
sum  of  91.  per  ihue  in  respect  of  each  of  the  deferred 
mdinary  shares  as  being  oapital  loit  or  nniepreiented 
by  aviUlab!e  anebs,  and  \>j  ledaoiag  the  nominal 
amonnt  of  snch  deferred  ordinary  shares  to  11.  per 
s^re. 

Resolutions  were  passed  and  confirmed  at  the 
same  meetings  for  altering  the  articles  of  associa- 
tion by  making  the  same  accord  with  the  altered 
oapital,  and  (a)  giving  every  shareholder  one  vote 
for  eveiy  share  of  whatever  class  held  by  him  ; 
(6)  removing  the  restrictions  on  attendicg  and 
voting  at  meeting'i  on  the  holders  of  preference 
and  A  cumulative  preference  shares ;  (c)  giving 
the  holders  of  the  preference  shares  the  right  to 
have  two  representative  directors  on  the  board, 
(he  holders  of  the  A  oumnlative  preference  shares 
a  similar  right,  and  the  holders  of  the  ordinary 
shares  the  right  to  have  three  representative 
directors  on  the  board. 

By  such  resolution  new  articles  were  inserted 
as  follows — namely : 

Campvliory  Reiervei. — 119  A.  Whilst  and  whenever 
the  reserve  fnnd  aforesaid  is  in  amonnt  lets  than 
100,0001.  at  least  75  per  oent.  of  the  anrplns  profits  of 
the  company  of  each  year  after  paying  or  providing  for 
the  payment  of  the  dividends  on  the  preference  shares 
and  A  preference  shares  to  the  oloie  of  inch  year,  and 
if  snoh  thiee-fonrths  wonld  not  amonnt  to  50001 ,  then 
so  mneh  of  the  turplna  profits  aa  ahall  amonnt  to  50001. 
shall  be  oarried  to  reserve  and  whilst  and  whenever  the 
reserve  amonnta  to  100,0001.  bnt  leia  than  350,0001.,  at 
least  50  per  omt.  ot  the  snrplns  profits  of  the  company 
of  each  year  after  paying  or  providing  for  the  payment 
of  the  dividends  on  the  preferanoe  aharaa  and  A  prefar- 
enoe  ahares  to  the  close  of  anoh  year,  and  it  anoh  50  per 
cent,  wonld  not  amonnt  to  50001.  then  ao  mnoh  of  anoh 
snrplns  profits  ai  shall  amount  to  50001.  shall  be  oarried 
to  reserve. 

The  Rights  of  Ordinary  Bhanholdert. — 11.  The  4000 
deferred  ordinary  abarea  of  11.  each  reanlting  from  the 
lednotion  of  capital  ahall  henoeforth  be  oalled  ordinary 
sbarcs  and  shall  rank  for  dividend  and  in  the  winding- np 


in  the  place  of  the  preferred  ordinary  aharea  and  the 
deferred  ordinary  abates  in  the  origiaal  capital,  aa  if 
they  represented  the  combined  rights  of  both  those 
classes  of  shares. 

At  separate  general  meetings  of  the  holders  of 
the  company's  preference  sharos  and  A  cumula- 
tive preference  shares  respectively,  held  on  the 
25tli  March  1904,  immediately^  after  the  general 
meeting,  the  proposed  reduction  of  capital  and 
alteration  of  articles  were  unanimously  approved 
by  the  meeting  of  preference  shareholders,  and 
approved  turn.  eon.  Dy  the  meeting  of  A  cumula- 
tive preference  shareholders. 

The  special  resolution  for  the  i-ednotion  of  the 
company's  capital  was  passed  with  the  consent  in 
writing  of  aU  the  holders  of  the  preferred  ordi- 
nwT  snares,  and  of  the  deferred  ordinary  shares. 

The  reduction  of  capital  did  not  involve  either 
the  diminution  of  any  liability  in  respect  of 
unpaid  capital  or  the  payment  to  any  share- 
holder of  any  paid-up  capital. 

The  form  of  the  minute  proposed  to  be  regis- 
tered was  as  follows: 

The  oapital  of  Hoare  and  Co.  Limited  is  1,554,0001. 
divided  into  80,000  preferenoe  ahares  of  101.  eaob, 
75,000  A  onmnlative  preferenoe  ahares  of  101.  eaoh,  and 
4000  ordinary  shares  of  11.  each,  instead  of  the  former 
oapital  ot  1,950,0001.,  divided  into  80,000  preferenoe 
aharea  of  101.  each,  75,000  A  onmnlative  preferenoe 
ahares  ot  101.  eaoh,  36,000  preferred  ordinary  aharea  oi 
101.  eaoh,  and  4000  deferred  ordinary  sharea  of  101.  eaoh. 
At  the  time  of  the  regiatration  of  thia  minnte  the  whole> 
of  the  aaid  aharea  have  been  iaaned,  and  npon  eaoh  of  the 
said  1 01.  aharea  the  snm  ot  101.  haa  been  and  ia  to  be- 
deemed  to  bo  paid  np,  and  npon  eaoh  of  the  aaid  11. 
ahares  the  snm  of  11.  has  been  and  is  co  be  deemedi 
paidnp. 

A  petition  was  accordingly  presented  by 
the  company  asking  that  the  reduction  of° 
capital  to  be  effected  by  the  special  resolution 
might  be  confirmed,  and  that  the  minnte  migbt- 
be  approved  by  the  court ;  also  that  the  addition 
of  the  words  "  and  reduced  "  to  the  company's- 
name  might  be  dispensed  with  altogether. 

The  petition  came  on  to  be  heard  before  Buck- 
ley, J.  on  the  10th  May  1904,  when  the  following 
judgment  was  delivered  : 

BucKLVT,  J. — The  case  which  the  petitioners 
present  to  the  court  is  that  this  company,  which 
is  a  very  large  brewery  company,  has  sustained 
losses  to  the  extent  of  591,707^.  by  depreciation 
of  the  value  of  its  brewery  premises,  public- 
houses,  and  loaus  on  public-houses,  and  it  is 
desired  to  reduce  the  capital  of  the  company. 
It  is  proposed  to  do  that  by  writing  396,0001.  off 
the  share  capital  in  a  way  which  I  need  not 
discuss — that  may  be  right  enough ;  but  also  by 
writing  off  195,7072.  from  the  reserve  fund.  Now 
the  reserve  fond  amounts  to  292,6122.,  and  it  is 
proposed,  therefore,  to  take  from  the  reserve  only 
the  snm  of  195,7072.,  leaving  96,9052.  standing  to 
the  credit  of  the  reserve  fond  after  the  proposed 
reduction,  which  the  court  is  asked  to  sanction, 
has  been  carried  out.  I  am  of  opinion  that  the 
court  cannot  sanction  a  reduction  on  those  terms. 
The  reserve  fund  in  question  has  arisen  thus: 
It  will  be  found  stated  in  the  petition.  Premiums 
received  for  leases,  48,0002.  odd ;  premiums  re- 
ceived on  the  issue  of  preference  shares,  252,0002. ; 
those  together  make  300,0002.,  a  figure  I  will  revert 
to  presenUy.    There  is  a  further  general  reeerve 


Digitized  by 


Google 


1 18-Voi.  xcij 


THE  LAW  TIMES. 


[Oct.  1,  1904. 


Ox.  OF  App.] 


Be  HoABK  AND  Go.  Limited  a.no  Bedvcbd. 


[Ot.  of  App. 


fond,  which  is  stated  to  conrist  of  an  acsnmn- 
lation  of  undistributed  profits  of  50,OOOZ.  From 
the  aggregate  of  these  sums  there  falls  to  be  de- 
ducted 58,0002.  odd  for  certain  dividends  which 
have  been  paid.  The  sum  of  292,0O0L  odd  is 
thus  arrived  at.  Now,  taking  first  the  premiums 
received  for  leases,  and  premiums  received  on  the 
issue  of  preference  shares,  300,0002.,  what  is  the 
nature  of  that  profit  ?  I  aj^ree  that  it  is  a  profit 
in  a  sense ;  but  what  is  the  nature  of  that  profit  ? 
It  first  means  this,  that  the  company,  having 
certain  property,  was  in  a  position  to  dispose  of 
leases  on  the  terms  of  receiving  money  for  so 
doing.  That  was  money  arising  from  dealing 
with  property  of  the  same  class  as  that  which  it 
is  said  has  sustained  depreciation  as  found  in  the 
fig;are  of  591,0002.  odd  loss.  It  seems  to  me  that 
yon  mast  write  that  off,  one  against  the  other. 
Certain  properties  have  depreciated  to  the  extent 
ot  591,0002.  odd,  but  sums  have  been  received  in 
respect  of  properties  to  the  extent  of  48,0002. 
odd.  The  loss  made  is  only  the  difference  be- 
tween the  two.  Then,  as  to  the  second  item, 
premiams  received  on  the  issue  of  preference 
ehares.  Now,  the  nature  of  such  a  sum  as  that 
is  that  a  company  having  a  prosperous  and  suc- 
cessfnl  undertaking  is  able  to  obtain  a  snm  of 
money  for  selling  to  a  person  the  benefit  of 
membership — the  benefit  of  coming  in  and  sub- 
scribing 102.  for  a  102.  share.  That  is  an  asset 
not  of  the  periodic  kind.  It  is  not  an  income 
payment  in  any  sense ;  but  it  is  a  capital  snm,  it 
seems  to  me.  I  do  not  say  that  it  never  can  be 
-distributed  in  the  shape  of  dividend — that  is  a 
totally  different  thing.  I  think  that  it  can.  But 
it  is  a  sum  which  must  be  brought  into  account 
when  you  are  lookingtto  see  whether  the  company 
has,  or  has  not,  sustained  a  loss  which  can  be 
written  off  in  reduction  of  capital.  Those  two 
sums  together  come  to,  as  I  have  already  said, 
-300,0002.  Bat  what  is  proposed  to  be  attributed 
to  this  sum  is  only  195,0002.  odd.  That  would 
leave  105,0002.  odd,  which  is  not  applied,  as  it 
eeems  to  me  it  ought  to  be  applied,  in  reducing 
the  loss.  Then  there  is  the  further  sum  of 
50,0002.  As  to  that,  there  is  more  room  for 
doubt,  no  doubt.  That  has  been  acoomolated 
under  any  article  which  is  stated  in  the  petition, 
and  which  states  that  before  recommending  any 
dividend  the  directors  of  the  company  shall 
have  power  "  to  set  aside,  out  of  the  profits 
of  the  company,  such  sums  as  they  think 
proper  as  a  reserve  fund ; "  and  its  destination 
IS :  "  To  meet  contingencies,  or  for  equalising 
dividends,  or  for  repairing,  improving,  and  main- 
taining any  of  the  property  of  the  company  and  for 
other  pui poses,  as  the  directors  shall  in  their  abso- 
lute discretion  think  conducive  to  the  interest  of 
the  company."  Again,  I  think  that  that  is  a  sum 
which  must  be  taken  into  account  in  ascertaining 
whether  the  company  has  sustained  loss  or  not. 
It  is  a  sum  which  is,  no  doubt,  applicable,  amongst 
other  things,  to  equalising  dividends.  But  in 
considering  the  writing  down  of  capital  I  must 
regard  the  fact  that  the  reserve  fund  is  equally 
applicable,  in  the  discretion  of  the  directors,  to 
maintaining  the  property  of  the  company,  and 
repairing  and  improving  it,  whidh  would  go 
against  this  depreciation  in  value  of  591,0002.  It 
seems  to  me,  therefore,  that  the  reserve  fund  of 
292,0002.  odd  must  all,  and  not  to  the  amount  of 
195,0002.   odd  only,  be    taken    into    account  in 


ascertaining  the  amount  of  loss  which  has  to  be 
written  off.  Now,  I  have  thus  dealt  with  the 
matter  on  the  principles  which,  it  seems  to  me, 
are  applicable.  But, -so  far  as  I  am  concerned,  it 
might  suffice  me  to  say  that  in  the  case  of  Be 
Barrow  Hsematite  Steel  Company  Limited  (S3 
L.  T.  Rep.  397 ;  (1900)  2  Ch.  846)  the  present 
Gozens-Hardy,  L.J.  considered  an  exactly  similar 
point,  and  came  to  the  conclusion  that  sums  of 
this  kind  must  be  taken  into  account  for  the  pur- 

Sose  of  arriving  at  the  loss  ;  and,  further,  that 
forth,  J.  in  the  case  of  Be  Abstainers  and  General 
Itisuranee  Company  Limited  (64  L.  T.  Aep.  256  ; 
(1891)  2  Ch.  124)  applied  the  same  principle,  and 
held  that  i  goodwill  being  an  asset  that  might 
produce  something  if  the  company  were  recon- 
structed was  a  thing  to  be  taken  into  account  in 
ascertaining  what  the  loss  sustained  was.  The 
case  of  Be  Barrow  Hsematite  Steel  Company  (ubi 
sup.)  w«it  to  the  Court  of  Appeal,  and  the  point 
was  not  touched  upon  in  the  Court  of  Appeal.  It 
was  not  necessary  for  the  decision  of  the  case  to 
review  it.  But,  speaking  for  myself,  I  entirely 
ag^ee  with  the  opinion  that  Cozens-Hardy,  J. 
expressed.  Being  of  that  opinion,  I  think  that 
the  petition  fails,  and  I  must  dismiss  it  accord- 
ingly. 

From  that  decision  the  petitioners  now  ap- 
pealed. 

Neville,  K.C.  and  Eee,  K.C.  (with  them 
Martelli)  for  the  appellants. — The  reserve  fund 
was  derived  from  profits  and  the  same  still 
remains  profits;  and  the  reduction  of  capital 
ought  to  be  made  between  the  assets  representing 
share  capital  and  the  reserve  fund.  They  re- 
ferred to 

Re  Barrow  Bamatite  B'eel  Company  Limited,  83 

L.  T.  Bep.   397 ;  (1900)  2  Ch.   846,  at  p.   854 ; 

affirmed  on  another  point,  85  L.  T.  Bep.  493; 

(1901)  2  Cb.  746 ; 
Re  Direct  Spanish  Telegraph  Company  Limited,  55  - 

L.  T.  Bep.  804 ;  34  Ch.  Div.  307. 

BoMBK,  L.J.,  at  the  request  of  Taughan 
Williams,  L.J.,  delivered  his  jodgment  first  as 
follows: — The  only  question  that  we  have  to  con- 
sider in  this  case  is  one  of  principle,  or,  it  may 
be  called,  one  of  law — namely,  whether  the  court 
has  jurisdiction  in  such  circumstances  as  arise 
here  to  sanction  the  scheme  for  the  reduction  of 
capital  which  is  before  us,  owing  to  the  loss  that 
has  occurred  on  capital  account  ?  I  think  that 
we  have.  The  question  arises  in  a  case  where 
there  was  a  reserve  fund  properly  set  apart  by 
the  company  under  the  provisions  of  its  articles. 
Now,  that  reserve  fund  was  one  which  was  pro- 
perly created,  that  is  to  say,  it  was  a  fund  which 
at  the  time  it  was  created  arose  from  the  fact 
that  there  were  available  assets,  after  deducting 
all  liabilities  of  every  kind,  including  the  amount 
which  is  represented  by  the  share  capital,  which 
might  have  been  applied  as  the  company  thought 
fit  without  thereby  doing  any  violence  to  the  pro- 
visions of  the  Companies  Acts  or  to  the  articles 
of  the  company.  In  other  words,  the  surplus 
which  was  carried  to  the  reserve  fund  represented 
what  might  have  been  properly  applied  at  the 
time,  if  the  company  had  so  thought  fit,  in  paying 
further  dividends  to  the  shareholders,  and  no 
person  could  have  complained  if  they  had  done 
so.  It  was,  therefore,  a  reserve  fund  properly 
created,  and  that  reserve  fund  could  have  been 
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dealt  with  by  the  company  in  accordance  with 
the  provisions  of  its  articles  if  they  thought  fit 
It  might  have  been  utilised  in  payment  of  or  in 
«qualising  subsequent  dividends,  or  if  the  directors 
had  chosen,  they  might  have  applied  it  in  making 
good  lost  capital,  or  have  applied  it  to  any  pur- 
pose that  they  thought  fit  within  the  objects  of 
the  company.  That  was  the  condition  of  the 
reserve  fund,  and  the  circumstances  under  which 
it  was  created.  Now,  what  does  such  a  fund  as 
that  represent  ?  To  my  mind  it  in  nowise  repre- 
aents  a  capital  account  properly  so  called.  Let 
me  test  it  in  this  way :  In  this  case  the  directors 
of  the  company  might,  if  they  had  thought  fit,  have 
taken  assets  and  set  them  apart  to  represent  the 
reserve  fund,  and  might  have  kept  those  assets 
wholly  apart  from  all  the  other  accounts  of  the 
company.  They  might  have  kept  the  assets 
representing  the  reserve  fund  strictly  to  answer 
that  reserve  fund,  and  not  have  dealt  with  it  in 
Any  way  as  part  of  the  general  assets  of  the  com- 
pany. So  long  as  they  did  that,  it  is  clear  to  my 
mind  that  the  assets  representing  the  reserve 
fond  oonld  not  be  properly  called  in  themselves 
a  capital  account  or  a  capital  asset.  But  in  this 
case  the  directors  of  the  company  did  what  they 
bad  power  to  do,  and  what  is  often  done  in  similar 
cases — namely,  they  did  not  set  apart  special 
Assets  to  represent  the  reserve  fund — bat  they 
allowed  the  matter  to  rest  in  acconnt,  and  the 
assets  generally  to  be  dealt  with  by  the  company 
in  the  ordinary  way  of  business,  whether  those 
assets  might  be  said  so  far  to  represent  the 
reserve  fund,  or  whether  they  represented  the 
capital  account  and  the  other  liabilities  of  the 
company.  Now,  what  happened  in  that  state  of 
things  was  this  :  After  some  subsequent  trading 
it  was  found  that  there  was  a  great  loss  of  assets, 
«o  great  that  after  taking  the  liabilities  properly 
«o  called  of  the  company,  apart  from  the  reserve 
fond  and  the  capital  account,  there  was  insuffi- 
cimt  to  pay  the  reserve  fund  and  to  meet  the 
capital  liability.  In  that  state  of  things  the 
question  arises.  What  ought  to  be  done  with 
regard  to  the  loss?  Ought  it  to  be  attri- 
bnted  wholly  to  the  capital  account  or  wholly 
to  the  reserve  fund,  or  ought  it  to  be  treated 
as  apportioned  ?  In  my  opinion,  under  the  cir- 
cumstenoes  of  this  case,  the  loss  ought  to  be  treated 
4LS  apportioned  between  the  reserve  fund  and  the 
capital  account  properly  so  called — that  is  to  say, 
the  share  capital.  In  the  present  case  the  com- 
pany propose  to  do  more  than  that.  They  propose 
to  aiiaibute  more  than  its  due  proportion  of  the 
loss  of  assets  to  the  reserve  fund  than  they  do  to 
the  capital  account.  In  my  opinion  that  was  a 
matter  which  they  wera  not  absolutely  bound  to 
have  done,  but  certainly  they  had  a  right  to  do ; 
and  so  far,  I  think,  no  complaint  can  be  made 
of  their  not  wiping  out  the  whole  of  the  reserve 
fund,  but  at  any  rate  treating  for  the  purpose  of 
the  assets  a  certain  part  of  the  assets  as  repre- 
eenting  the  reserve  fund  as  written  down  by 
them.  That  leaves  a  certain  amount  of  assets  to 
represent  the  share  capital  after  deducting  the 
ordinary  liabilities  of  the  company — that  is  to 
eay,  the  current  debts  and  the  debenture  stock, 
and  so  forth.  Then  when  we  see  what  assets  there 
are  to  meet  the  share  capital  it  is  clear  that  there 
has  been  a  great  loss  of  the  capital,  and  accord- 
ingly we  are  asked  under  the  Acts  of  Parliament 
to  sanction  a  scheme  for  the  reduction  of  the 


share  capital.  In  my  opinion  the  court  has 
undoubted  jurisdiction  to  deal  with  a  scheme  so 
framed,  and  to  sanction  it  if  it  thinks  fit.  I  quite 
agree  that  the  court  is  not  bound  in  such  a  case 
as  this  to  sanction  the  scheme.  I  can  well 
understand  cases  in  which  the  court  will  say : 
"  No ;  we  will  not  sanction  any  reduction  of  the 
capital  so  long  as  you  keep  anything  by  way  of 
reserve  fund."  I  can  conceive  circumstances  under 
which  the  court  might  justly  say:  "This  is  a 
case  where  we  think  no  reserve  fund  ought  to  be 
allowed  to  remain,  and  we  will  not  sanction  the 
scheme  in  so  far  as  any  reserve  fund  is  allowed 
to  remain.''  But  the  court,  undoubtedly,  to  my 
mind,  has  jurisdiction  to  sanction  such  a  scheme 
whereby  a  proper  part,  as  indicated  previously 
by  me,  of  the  reserve  fond  is  allowed  to  exist. 
And  in  the  circumstances  of  this  case  1  think 
that  the  court  ought  to  aUow  the  small  proportion 
of  the  reserve  fund  which,  according  to  the  scheme, 
is  provided  for,  to  remain  as  a  reserve  fund.  I 
think,  therefore,  that  in  this  case  not  only  has  the 
court  jarisdiction  to  sanction  the  scheme,  but 
that  under  the  circumstances  it  ought  to  do  so. 
I  may  only  add,  that  in  this  case  there  is  no 
question  as  to  the  rights  of  creditora,  and  it  is  a 
case  where  all  the  shareholders  are  unanimous  in 
approving  of  the  scheme.  Under  these  ciroom- 
stances  I  think  that  the  court  ought  to  approve 
of  the  scheme. 

YATJOHAir  Williams,  L.J. — I  am  inclined  to 
think  that  that  is  right.  I  aked  Homer,  LX  to 
deliver  his  judgment  first  because  in  a  matter  of 
this  sort  I  knew  that  he  would  put  it  much  more 
clearly  than  I  could  myself.  But  at  the  same 
time  I  consider  that  it  is  my  duty  to  state  for 
myself  the  principle  upon  which  I  underatand  we 
are  acting  in  the  present  case.  Now,  the  par- 
ticular statute  under  which  we  are  acting  is  the 
Companies  Act  of  1877,  and  we  have  to  see,  before 
we  can  sanction  this  reduction  of  capital,  whether 
the  case  comes  within  the  words  of  the  3rd  section 
of  the  Act — that  is  to  say,  whether  there  is  any 
lost  capital,  or  any  capital  unrepresented  by 
available  assets.  I  regard  those  two  things  as 
alternatives,  and  not  as  if  the  latter  were  exe- 
getical.  We  have  to  see  whether  there  is  any 
U>st  capital,  and  to  what  extent.  The  difSoulty 
which  Buckley,  J.  had  in  this  case  was  that  he 
was  not  satisfied  that  there  was  lost  capital  to 
the  extent  which  was  alleged  in  the  petition, 
and  his  doubt  ai'ose  from  the  existence  of 
this  reserve.  I  do  not  use  the  words  "re- 
serve fund  "  because  it  is  not  true,  in  fact,  to  say 
that  there  was  any  reserve  fund  at  all.  If  there 
had  been  any  reserve  fond  in  this  case,  and  if  the 
reserve  fund  was  a  fund  which  appropriated  this 
sum,  which  might  be  paid  in  dividends,  but 
which  the  company  did  not  think  it  prudent  to 
distribute  in  dividmids  at  the  moment,  intending 
to  retain  the  same  in  hand  ready  to  distribute  in 
dividends  if  they  thought  fit,  unless  the  company 
by  a  proper  resolution  determined  to  do  other- 
wise with  it,  I  should  have  said  that  under  such 
circumstances  that  could  not  be  done.  I  should 
have  said  if  you  have  a  loss — as  you  have  in  this 
case  by  the  reduction  in  market  value  of  the  tied 
houses — the  whole  of  that  loss  was  a  loss  which, 
for  the  purpose  of  this  statute  as  to  reduction  of 
capital,  ought  to  be  entirely  written  off  capital 
properly  so  called.  We  really  have  not  that  to 
decide  in  this  case,  because  the  facts  do  not  raise 
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rach  a  case.  Bat  I  do  want  to  aajr  before  leaving 
that  point  that,  -as  I  understand  it,  however  maoh 
capital  you  have  lost  at  any  given  date,  if  your 
profit  and  loss  account  shows  a  profit  balance, 
then  to  the  extent  of  that  profit  balance  you  are 
entitled  to  distribute  that  money  as  dividend,  not- 
withstanding the  fact  that  you  have  lost  capital 
which  you  have  not  replaced.  Under  these 
oironmstanoes,  so  far  as  this  undistributed  money 
is  to  be  considered,  I  think  that  even  if  it  had 
arisen  after  the  loss  of  capital,  and  you  could 
have  appropriated  it  to  the  payment  of  dividend 
when  it  would  be  right  to  do  so,  the  whole  of  that 
loss  then  would  be  properly  written  ofE  capital. 
When  I  heard  the  appellants'  argument  the  other 
day  I  thought  they  were  argaini<  upon  that  basis, 
and  I  quite  expected  a  resolution  to  have  been 
produced  relating  to  the  action  of  the  board 
showing  that  there  had  been  some  such  appro- 
priation. That  is  not  the  case  here.  What  has 
been  done  is  this :  No  reserve  fund  has  really 
been  created.  There  has  been  no  investment  of 
the  reserve,  which  might  have  been  distributed  as 
diyidends,  at  all.  Wliat  has  been  done  is  exactly 
tite  same  as  if  the  balance  of  profit  and  loss — 
that  is  to  say,  the  profit  balance — had  existed  in 
sovereigns,  and  the  directors  had  met  together 
and  said :  "  We  have  such  a  sum  that  we  could 
distribute  if  we  chose  now  in  dividends,  but  we 
think  it  wiser  not  to  do  so  at  present,  and  there- 
fore we  will  carry  this  sum  to  a  reserve."  That 
is,  to  my  mind,  precisely  the  same  as  if  they  had 
said,  "  We  will  pour  these  sovereigns  into  the 
till."  Now,  you  have  got  those  sovereigns  in  the 
till.  It  is  not,  to  my  mind,  a  true  way  of  looking 
at  those  sovereigns  to  say,  "  Here  is  a  fund  con- 
sisting partly  of  these  sovereigns  and  partly  of 
the  other  items  appearing  upon  the  asset  side  of 
the  balance-sheet,  and  we  will  treat  the  capital  and 
the  reserve  as  being  two  funds  which  are  charged 
upon  one  security,  that  one  security  being  the 
total  of  the  atsatci,  including  therein  all  the  asset 
side  of  the  balance-sheet,  and  the  money  which 
has  poured  into  the  till."  I  do  not  think  that  it 
would  be  right  to  regard  thecapital  and  that  reserve 
fund  as  two  funds  charged  upon  one  security.  If 
it  were  so,  and  there  was  a  loss,  you  get  at  the 
rateable  proportion  of  the  Iocs  without  any  diffi- 
onltT  at  all.  Then  if  one  cannot  do  that,  what 
is  toe  proper  way  of  doing  what  is  desired  ?  I 
suppose  one  has  to  say  that  although  the  sum 
undistributed  has  not  oeen  segregated  from  the 
drculating  capital,  but  has  been  poured  into  the 
till,  nevertheless  the  power  of  the  directors  has 
not  yet  gone  to  do  with  this  money  as  they  may 
think  best  in  the  interests  of  the  company. 
Supposing,  for  instance,  there  had  been  no  scneme 
for  reduction  at  all,  what  could  the  company 
have  done  F  Could  they  have  distributed  the 
sum  as  a  dividend  F  Theoretically  I  think  that 
they  could.  But  ought  they  to  do  so  P  I  think 
not.  Then,  as  I  understand,  our  conclusion  in 
the  present  case  is  that  what,  as  commercial  men 
managing  a  commercial  undertaking,  ought  to  be 
done  is  to  distribute  the  loss  in  proportion  to  the 
figures  of  the  share  capital  and  the  reserve  fund. 
As  I  understand  from  the  figures  in  the  present 
case,  although  that  has  not  been  done,  the  depar- 
ture has  only  been  in  the  sense  of  attributing  too 
large  a  proportion  of  loss  to  the  reserve  fund  and 
too  small  a  proportion  of  loss  to  the  share 
capital.    Under  those  circumstances,  there  having 


been  an  undoubted  loss  of  capital  in  this  case,  and 
we  think  that  loss  has  been  properly  allocated  a» 
a  commercial  matter  between  the  share  capital 
and  the  reserve  fund,  we  may  sanction  thi9 
scheme. 

Cozens-Habdt,  L.J. — I  agree,  but  I  wish  to 
add  a  few  words  of  my  own.  I  think  the  leading 
idea  of  Buckley,  J.'s  judgment  was  that  yon 
cannot  reduce  capital  unless  yon  find  that  the 
capital  has  been  lost,  and  is  not  represented  by 
any  fund  whether  it  is  in  the  nature  of  capital  or 
income.  I  cannot  read  sect.  3  of  the  Companies 
Act  1877  in  that  sense.  I  think  that  if  you  prova 
that  capital  has  been  lost  yon  do  not  really  want» 
to  consider  whether  or  not  it  is  unrepresented 
by  available  assets.  Although  capital  may  not 
be  lost  it  may  still  be  unrepresented  by  available 
assets,  and  in  that  case  there  is  power  to  reduce. 
Some  difSculty  has  been  caused  here,  I  agree  with 
Yanghan  Williams,  L  J.  in  saying,  by  calling  the 
reserve  a  "  reserve  fund  "  when  there  is  strictly 
no  reserve  fund.  Two  ot  the  items  constituting 
the  reserve  are  items  which  really  have  been  dealk 
with  oa  the  footing  of  art.  119,  sub-sect  viii., 
which  empowers  the  directors:  "Before  reoom* 
mending  any  dividend  to  set  aside  out  of  the 
profits  of  the  company  such  sums  as  they  think 
proper  as  a  reserve  fund."  I  need  not  read  thai 
clause  in  full.  It  authorises  the  directors  either 
to  apply  it  for  the  equalisation  of  dividends,  or 
for  repairing,  improving,  and  maintaining  any 
of  the  property  of  the  company  or  in  any  other 
way  conducive  to  the  interests  of  the  company, 
including,  of  coutse,  the  payment  of  debts  and 
liabilities  of  the  company.  Then  it  goes  on  to 
say  that  the  directors  may  "  employ  the  reserve 
fund  or  any  part  thereof  in  the  bnsineis  of  the 
company,  and  that  without  being  bound  to  keep 
the  same  separate  from  the  other  assets."  We 
now  know  that  that  is  exactly  what  has  been 
done.  I  think  that  we  now  know  that  the  other 
items  mentioned  in  this  balance-sheet  are  part  of 
the  profits  of  the  company  which  might  have 
been  applied  in  payment  of  dividend,  and  have 
never  by  any  act  of  the  directors  or  of  the  com*- 

?any  been  turned  to  any  other  capital  purpose, 
'hat  being  so,  these  large  items  being  employed 
in  the  business  of  the  company,  and  not  kepfe 
separate  from  the  assets  of  the  company,  we  have 
to  deal  with  a  large  loss — that  is  to  say,  the  net 
assets  after  payment  of  debts  which  represent 
the  share  capital  and  the  reserve  fund  are  insuffi^ 
cient.  How  ought  that  to  be  dealt  with  F  I  adopt 
the  view  of  Romer,  L.J.  on  that  point.  I  think 
that  if  the  assets  ought  to  represent  both  the 
ohare  capital  and  the  reserve  fund,  and  they  arar 
not  sufficient  to  do  so,  the  proper  course  is  to  attri- 
bute the  loss  rateably  between  them  ;  or,  in  othor 
words,  that  we  should  not  be  justified  in  saying 
that  a  larger  amount  of  capital  has  been  lost 
than  would  be  the  result  of  working  out  the  pro- 
portion in  that  manner.  No  doubt  the  whole  of 
this  reserve  fund  might  have  been  applied  to 
make  goood  this  loss  of  capital.  The  direotor» 
propose  to  take  more  than  its  proportionate  share, 
but  to  leave  what  I  may  call  a  moderate  reserve 
fund.  That  being  so,  it  seems  to  me  that  we  are 
entitled  to  say  that  it  has  been  established  in  the 
present  case  that  capital  has  been  lost,  and  lost 
to  the  extent  that  it  is  proposed  to  be  written 
off  by  this  order.  I  desire  to  say  one  word  about 
the  case  of  Be  Barrow  Haemaiite  Steel  Compaiuf 
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Limited  (83  L.  T.  Rap.  397 ;  (1900)  2  Cb.  846).  a 
deoision  of  my  own  which  Buckley,  J.  referred  to. 
In  that  case  the  reserve  fund  had  not  been  taken 
into  account  at  ali.  It  'was  blended  with  the 
other  assets,  but  not  taken  account  of  at  all.  I 
do  not  think  that  I  meant  to  say  more  than  that, 
in  considering  the  loss  of  capital,  you  must  have 
regard  to  the  fact  that  the  assets  include  a  reserve 
fund,  but  not  separately  invested.  If  my  lan- 
guage goes  farther  than  that  I  certainly  desire  to 
qnalify  it  in  the  sense  which  I  have  now  men- 
tioned. 

Upon  the  application  of  the  appellants  the 
coort,  in  exercise  of  the  power  conferred  by  sect.  4, 
Bnb-sect.  2,  of  the  Companies  Act  1S77,  ordered 
that  the  further  use  of  uie  words  "  and  reduced  " 
after  the  company's  name  might  be  dispensed 


with. 


Appeal  allowed. 


Solicitors  :  Sandilands  and  Co. 


Monday,  June  20. 

(Before  Vauohan  "Wilmams,  Bomeb,  and 

Cozens-Hasdt,  L.JJ.) 
Be  DowsoN  AND  Jenkins'  Contract,  (a) 

APPEAL  FBOH  THE  CHANCERY  DIVISION. 
Vendor  and  pvrehaeer — Sale  by  mortgagee  in 
posiestion — Power  of  attorney  given  by  mort- 
gagee— No  reference  to  exercise  of  mortgagee's 
statuiory  power  of  sals — Power  to  give  receipts 
—  Insufficiency  of  power  —  Conveyancing  and 
Law  of  Property  Act  1881  (44  &  45  Vict.  c.  41), 
».  19,  ««6..».  (i.),  «.  21,  sub-s.  (4). 

A  power  of  attorney  empowering  the  attorney  "  to 
cuk,  demand,  «tte  for,  recover,  and  receive  aU 
amn$  of  money  .  .  .  owing  or  payable "  to 
the  donor  of  the  power  "  by  virtue  of  any  security 
.  .  .  and  to  give,  lign,  and  execute  receipts, 
releases,  and  other  discharges  for  the  same, 
.  .  .  also  to  sell  any  real  or  personal  property 
now  or  hereafter  belonging  to "  the  donor  was 
held  not  to  authorise  the  attorney  to  exercise  the 
stattUory  power  of  sale  vested  in  the  donor  as 
mortgagee  in  possession  of  real  estate  by  virtue 
of  sect.  19.  sub-seet.  (t.),  of  the  Conveyancing 
and  Law  of  Property  Act  1881. 

Decision  of  Kekewich,  J.  affirmed. 

Sect.  21,  sub-sect.  4  of  the  same  Act  does  not  extend 
to  every  one  who  Mis  the  power  of  giving  receipts 
and  discharges,  and  does  not  include  a  person 
who  has  that  power  only  as  an  agent,  but  is 
intended  to  apply  merely  to  those  persons  who 
are  either  mortgagees  or  have  vested  in  them  the 
property  of  mortgagees— e.g.,  executors. 

Chasij!8  Ktnaston  Dowson,  whose  residence 
was  in  Canada,  was  mortgagee  of  certain  freehold 
hereditaments  situate  in  the  city  of  Bristol,  and 
the  mortgagor  having  become  bankrupt  the 
mortgagee  had  through  his  agent  been  in  receipt 
of  the  rents  of  the  mortgaged  property. 

While  temporarily  staying  in  England  the 
mortgaged  property  was,  upon  the  mortgagee's 
instructions  and  with  his  knowledge  and  consent, 
put  np  for  sale,  with  others,  by  auction,  in  accord- 
ance with  the  power  of  sale  conferred  upon  him 
by  sect.  19  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  1881. 

(*■)  Baporttd  by  B.  A.  SoBAlOHl.iT,Eaq..  Barrtiter-M-Lav  | 
Vol.  XCI.,  2342.«» 


The  auction  took  place  on  the  24th  Sept.  1903, 
but  in  consequence  of  business  arrangements  it 
was  necessary  for  the  mortgagee  to  return  to 
Canada  on  the  day  before  the  auction. 

Before  leaving  this  country  the  mortgagee 
executed  a  power  of  attorney,  dated  the  22nd 
Sept  1903,  whereby  he  appointed  Edward  Henry 
Lawrence  to  be  his  attorney  for  {inter  alia)  the 
following  purposes: 

To  reoeive  the  rants  and  profits  of  and  manage  all  the 
meaanftges,  famu,  landa,  tenements,  and  here^taments 
of  or  to  which  I  am  or  at  esaj  time  or  timea  hereafter  abatl 
or  ma;  beoome  aeiied,  poaeeaaed,  or  entitled  for  any 
estate  or  intereat  whatsoever  with  Uberty  in  the  oonrae 
of  anoh  management  to  let  or  demiae  the  aaid  premiies 
or  an;  part  thereof  .  .  .  Alao  to  aak,  demand,  ane 
for,  reoover,  and  reoeive  all  aoma  of  money,  gooda,  efCeots, 
and  thinga  now  or  hereafter  owing  or  payable  or  be- 
longing to  me  b;  virtue  of  any  seonri^  or  upon  any 
balanoe  of  aooonnta  or  otherwiae  howaoever,  inolnding 
the  claim  for  retnm  of  income  tax,  and  to  give,  sign, 
and  execute  reoeiptB,  releaaea,  and  other  diaobarges  for 
the  tame  reapeotively.  .  .  .  Alao  to  aell  any  real  or 
peraonal  property  now  or  hereafter  belonging  to  me  by 
public  auction  or  private  contract  and  aubject  to  any 
oonditiona  aa  to  title  or  otherwiie,  with  power  to  buy  in. 
or  reaoind  any  contract  for  sale  and  to  reaell.  .  .  . 
Alao  to  execute  and  do  in  my  name  or  otherwiae  all 
anoh  deeds  or  tbinga  aa  he  may  think  proper  for  the 
pnrpote  of  carrying  into  effect  tiie  powers  hereinbefore 
conferred.  And  generally  to  manage  all  my  oonoema 
and  affaira  of  every  description  at  hia  absolute  discretion 
and  as  fully  and  effectually  aa  I  could  do  if  I  were 
preaent  and  acting  in  my  proper  peraon.  And  I 
declare  that  thia  power  ahall  be  irrevocable  for  twelve 
calendar  montfaa  from  the  date  hereof. 

At  the  auction  Eliza  Jenkins  was  declared  to 
be  the  purchaser  of  the  mortgaged  property  at 
the  price  of  250{.  subject  to  the  conditions  of  sale, 
and  she  agreed  to  complete  the  purchase  accord- 
ing to  such  conditions. 

On  the  same  date  the  purchaser  paid  the  sum 
of  251.  as  a  deposit  in  account  of  the  purchase 
money. 

On  receipt  of  the  Tender's  abstract  of  title, 
setting  forth  the  power  of  attorney  of  the  22nd 
Sept.  1903,  the  purchaser's  solicitors  delivered 
requisitions  on  the  vendor's  title,  among  which 
were  two  to  the  effect  that  the  power  of  attorney 
was  of  no  use,  for  the  donee  of  the  power  could 
only  sell  real  or  personal  propei-ty  belonging  to 
the  donor ;  and  that  the  power  of  attorney  did 
not  authorise  the  execution  by  the  donee  of  a 
conveyance  of  the  property. 

The  vendor's  solicitors'  reply  to  the  requisitions 
took  the  form  of  a  reference  to  the  power  given  to 
the  attorney  "  to  ask,  demand,  sue  for,  reoover, 
and  reoeive  all  sums  of  money  .  .  .  payable 
or  belonging  to  me  by  virtue  of  any  security 
.  .  .  and  to  give,  sign,  and  execute  receipts, 
releases,  and  discharges  for  the  same  respec- 
tively.   .    .    ." 

Further  requisitions  on  title  were  then  delivered 
by  the  purchaser's  solicitors,  whereof  the  third 
was  as  follows  :  "  The  power  of  attorney  being 
construed  strictly,  should  mention  in  express 
words  any  power  which  it  is  wished  to  confer : 
(see  Oordim  v.  BaiUie,  6  T.  B.  591 ;  and  Bryant 
V.  La  Banmie  du  Peuple,  68  L.  T.  Bep.  546 
(1893)  A.  C.  170).  The  conveyance  must  bo 
executed  b^  the  vendor  personally  or  a  fresh 
power  obtained." 


Digitized  by 


Google 


122-Voi.  xci.] 


THE  LAW  TIMES. 


[Oct.  1,  1901. 


Ct.  of  App.] 


Be  DowsoN  AND  Jenkins'  Contract. 


[Ct.  of  App. 


To  this  the  vendor's  BoHcitors  replied  that  the 
pnrchaBer  oonld  accept  the  power  or  the  pur- 
chase would  fall  through. 

Thereupon  the  purchaser's  solicitors  wrote  to 
the  vendor's  solicitors,  giving  them  formal  notice 
that  the  purchaser  was  willing  to  pay  the  expenses 
connected  with  the  vendor's  compliance  with  the 
requisitions — viz.,  either  of  a  fresh  power  autho- 
rising the  execution  of  the  conveyance  of  the 
property  as  mortgagee  under  the  power  of  sale 
or  the  execution  of  the  deed  by  the  vendor 
personally. 

The  vendor's  solicitors  i-eplied,  statine  that  they 
did  not  know  the  present  address  of  tne  vendor, 
nor  his  whereaboatis  or  movements  since  he  left 
England;  and  that,  therefore,  apart  from  the 
question  of  expense,  they  were  uuable  to  comply 
with  the  requisitions  and  accordingly  there  by  gave 
formal  notice  that  unless  within  fourteen  days  the 
objection  was  withdrawn  the  contract  would  be 
rescinded  in  accordance  with  conditions  of  sale. 

An  originating  summons  under  the  Vendor  and 
Purchaser  Act  1874  was  subsequently  issned 
upon  the  application  of  the  purchaser,  asking 
that  it  might  be  declared  that  the  vendor  was 
bound  to  comply  with  the  requisitions  on  the 
part  of  the  purchaser  to  the  title  to  the  property ; 
and  was  not  entitled,  having  regard  to  the  pur- 
chaser's offer  to  pay  the  vendor's  expenses  of  such 
compliance  as  aforesaid,  to  rescind  the  contract 
under  the  provisions  of  the  conditions  of  sale  or 
otherwise. 

The  summons  was  adjourned  into  court  and 
came  on  to  be  heard  before  Kekewiah,  J.  on  the 
3rd  Feb.  1904 

Kekewich,  J.  was  of  opinion  that  the  power  of 
attorney  contained  nothing  which  could  extend 
the  power  conferred  to  sell  any  real  or  personal 
property  belonging  to  the  vendor  so  as  to  include 
property  held  by  the  vendor  as  mortgagee ;  and 
his  Lordship  decided  that  the  words  to  sell  any 
real  or  personal  property  belonging  to  the  vendor 
did  not  authorise  the  sale  of  the  vendor's  pro- 
perty which  he  held,  not  as  owner,  but  as  mort- 
gagee. The  learned  judge  accordingly  sustained 
the  purchaser's  objection,  and  made  a  declaration 
that  the  power  of  attorney  did  not  authorise  the 
donee  to  execute  a  conveyance  in  exercise  of  the 
vendor's  power  of  sale. 

From  that  decision  the  vendor  now  appealed. 

Sherrington  for  the  appellant. — The  question 
raised  by  this  appeal  is  as  to  the  sufficiency  of  the 
power  of  attorney  given  by  a  mortgagee  in  posses- 
sion of  certain  freehold  property  to  enable  the 
attorney  to  exercise  the  power  of  sale  vested  in 
the  donor  of  the  power  as  mortgagee  by  sect.  19, 
sub-sect.  (L),  of  the  Conveyancing  and  Law  of 
Property  Act  1881.  There  is  no  reason  for 
suggesting  that  a  mortgage  debt  is  excluded  from 
any  property  which  the  attorney  is  authorised  by 
the  power  of  attorney  to  sell  on  behalf  of  the 
donor  of  the  power.  Here  the  power  was  "  to 
sell  any  real  or  personal  property  now  or  here- 
after belonging  to  "  the  donor  of  the  power  of 
attorney — the  mortgagee.  The  test  whether  the 
mortgaged  property  is  property  belonging  to  the 
donor  of  the  power  of  attorney  real  or  personal, 
is  does  it  come  within  the  provision  of  the 
Judgments  Act  1837  (1  &  2  Vict.  o.  110),  which 
empowers  a  judgment  creditor  to  seize  property 
over  which  the  debtor  has  power  to  sell.    More- 


over, the  power  of  attorney  authorised  the 
attorney  "  to  ask,  demand,  sue  for,  recover  and 
receive  all  sums  of  money,  goods,  effects,  and 
things,  now  or  hereafter  owing  or  payable,  or 
belonging  to  me  by  virtue  of  any  security  .  .  . 
and  to  give,  sign,  and  execute  receipts,  releases, 
and  other  discbarges  for  the  same  respectively. 
.  .  ."  The  intention  was  that  the  attorney 
should  sell  and  give  a  discharge  for  the  purchase 
money  of  the  mortgaged  property.  He  referred 
also  to 

Bryant  v.  La  Banque  du  Peuple,  68  L.  T.  Bep.  546 : 
(1893)  A.  C.  170. 

Mark  Bomer  for  the  respondent,  the  purchaser. 
— The  question  here  is  whether  a  power  "  to  sell 
any  real  or  personal  property  now  or  hereafter 
belonging  to  me  "  can  be  said  to  empower  the 
attorney,  not  only  to  sell  real  property  belonging 
to  the  donor  of  the  power,  but  of  the  mortgagor 
likewise.  The  donor  it  is  true  has,  as  mortgagee, 
a  power  of  sale  by  virtue  of  sect.  19,  sub-sect.  (i.). 
oi  the  Conveyancing  and  Law  of  Property  Act 
1881.  But  the  question  is  whether  the  attorney 
has  the  same  power.  In  other  words,  whether  be 
can  sell  the  mortgagor's  interest  in  the  mort- 
gaged property,  thus  depriving  him  of  his  equity 
of  redemption.  My  submission  is  that,  as  the 
property  is  to  be  conveyed  to  the  purchaser  by  the 
vendor  in  exercise  of  his  power  of  sale  as  mort- 
gagee, the  conveyance  cannot  be  executed  by  the 
donee  of  the  power  of  attorney  of  the  vendor, 
seeing  that  the  power  only  authorised  the  attorney 
to  sell  any  of  the  real  or  personal  property 
belonging  to  the  vendor,  and  did  not  authorise 
the  attorney  to  sell  property  held  by  the  vendor 
as  mortgagee,  and  that  the  power  to  recover  and 
receive  all  sums  of  money  owing  to  the  vendor  by 
virtue  of  any  security  does  not  carry  the  matter 
further.  The  purchaser  accordingly  requires 
either  that  the  conveyance  should  be  executed  by 
the  vendor  himself  or  that  a  fresh  power  of 
attorney  should  be  obtained.  [Bomeb,  L.J. — 
Cannot  the  attorney  exercise  the  power  of  sale  by 
virtue  of  the  provi.sions  of  sect.  21,  sub-sect.  4  of 
the  Conveyancing  and  Law  of  Property  Act  1881  ?] 
1  submit  that  that  sub-section  does  not  extend 
to  such  a  case  as  the  present.  [Vauohan 
Williams,  L.J. — It  is  the  power  oi  sale  con- 
ferred by  sect.  19,  sub-sect,  (i.),  of  that  Act  that 
is  made  exercisable  "  by  any  person  for  the  time 
being  entitled  to  receive  and  give  a  discharge  for 
any  mortgage  money "  :  (sect.  21,  sub-sect.  4). 
BoMES,  L.J. — On  consideration  I  do  not  think 
that  the  sub-section  can  be  said  to  apply  to  such 
a  case  as  the  present.  It  must  refer  to  an  exer- 
cise by  the  executors  or  administrators  of  the 
mortgagee  of  his  power  of  sale.  Cozbns-Habdt, 
L.J.-— Speaking  for  myself,  I  do  not  think  that 
that  sub-section  applies  here.]  Then  the  whole 
question  turns  upon  the  construction  of  the  power 
of  attorney ;  and  that  power  does  not  seem  even  to 
contemplate  the  receipt  of  money  arising  from  an 
exercise  of  the  power  of  sale  of  the  donor,  the  mort- 
gagee. [ Vaughan  Williams,  L.J. — In  Robbins' 
Treatise  on  the  Law  of  Mortgage  (edit.  1897,  at 
pp.  891,  892)  the  point  which  arises  here  is  dealt 
with,  and  two  alternative  courses  open  are  sug- 
gested where  a  mortgagee  in  possession  desires 
some  agent  to  exercise  the  power  of  sale  which 
is  vested  in  him  as  mortgagee.] 

Sherrington  replied. 
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Vaughan  Williams,  L.J. — I  think  that  we 
must  affirm  the  decision  of  Kekewich,  J.  in  this 
case.  It  is  a  case  in  which,  in  one  sense,  we 
should  be  very  f^lad  to  do  otherwise,  becaase  if 
we  looked  at  matters  which  really  we  are  not 
«ntitled  to  look  at  we  should  know  as  a  fact  that 
this  power  of  attorney  was  execated  for  the  express 
purpose  of  enabling  the  attorney  to  do  that  which 
this  oonrt  is  about  to  hold  that  he  had  no  autho- 
rity to  do.  Bat  legal  certainty  is  a  good  thing, 
and  generally  you  cannot  have  good  without 
hariag  its  attendant  evil.  The  law  says  that  these 
powers  of  attorney  must  be  construed  strictly 
according  to  their  terms  because  you  may  be 
affecting  the  rights  of  other  persons.  Under 
these  circumstances  we  have  to  look  at  this 
power  of  attorney  to  see  if  it  gives  power  to  sell 
this  mortgaged  property  free  from  the  equity  of 
redemption  of  the  mortgagor.  The  words  mainly 
relied  upon  are  these :  "  Also  to  sell  any  real  or 
personal  property  now  or  hereafter  belonging  to 
me  by  pablio  auction  or  private  contract,  and 
subject  to  any  conditions  as  to  title  or  otherwise 
with  power  to  buy  in  or  rescind  any  contract  for 
sale  and  to  resell  .  .  .  Also  to  execute  and  do 
in  my  name  or  otherwise  all  such  deeds  or  things 
as  he  may  think  proper  for  the  purpose  of  cajrying 
into  effect  the  powers  hereinbefore  conferred." 
No  doubt  these  words  are  not  wide  enough, 
because  if  yon  were  selling  this  property  free  from 
the  mortgagor's  equity  of  redemption  you  are 
really  selling  not  only  that  which  the  principal 
giving  the  authority  might  properly  describe  as 
being  "my  property,"  but  also  yon  are  selling 
the  mortgagor's  equity  of  redemption.  There  is 
nothing  sufhcient,  therefore,  in  those  words.  We 
have  been  discussing  also  the  question  whether 
the  fact  that  the  attorney  here  had  by  the  very 
words  of  the  deed  power  "  to  ask,  demuid,  sue 
for,  recover,  and  receive  all  sums  of  money,  goods, 
effecte,  and  things  now  or  hereafter  owing  or 
belonging  to  me  by  virtue  of  any  security  or  upon 
any  balance  of  accounte,  or  otherwise  howsoever 
.  .  .  and  to  give,  sign,  and  execute  receipts, 
releases,  and  other  discharges  for  the  same 
respectively "  makes  any  difference.  We  dis- 
cussed the  question  whether  those  words  giving 
the  attorney  authority  to  receive  the  debt  were 
not  sufficient  to  show  that  under  sect.  21,  sub- 
sect.  4,  of  the  Conveyancing  and  Law  of  Property 
Act  1881  the  attorney  who  had  this  power  of 
giving  receipte  and  discharges  would  also  have 
the  power  of  sale.  The  words  of  that  sub-section 
are  these :  "  The  power  of  sale  conferred  by  this 
Act  may  be  exercised  by  any  person  for  the  time 
being  entitled  to  receive  and  give  a  discharge  for 
the  mortgage  money."  But  we  are  of  opinion 
that  those  words  do  not  extend  to  everyone  who 
has  the  power  of  giving  receipte  and  discharges. 
The  sub-section  or  the  proviso  does  not  include  a 
person  who  has  that  power  only  as  an  agent  but 
IS  intended  to  apply  merely  to  those  persons  who 
are  either  morgagees  or  have  vested  in  them  the 
property  of  mortgagees — that  is  to  say,  such 
persons  as  executors.  That  being  so,  we  are 
thrown  back  on  the  very  terms  of  this  power  of 
attorney.  I  find  no  passage  in  that  document 
which  snpplies  the  deficiency  in  its  words.  There 
is  an  absence  of  any  reference  to  the  exercise  of 
the  power  of  sale  which  is  exercisable  by  the 
principal  by  virtue  of  the  statutory  authority 
given  Dy  the  Act  of  1881.    I  cannot  help  pointing 


out  that  really  there  was  no  difficulty  in  providing 
a  power  of  attorney  which  should  in  plain  terms 
have  given  this  power  to  the  attorney.  The  two 
alternatives  suggasted  in  Bobbins'  Treatise  on 
the  Law  of  Mortgage  (edit.  1897,  ai  pp.  891,  892) 
— see  also  Cootes'  Law  of  Mortgages  (7th  edit., 
p.  907) — appear  to  me  to  be  quite  effective.  There 
might  have  bean  a  general  authority  to  the 
attorney  to  sell  and  transfer  property  held  by 
his  principal  as  mortgagee,  or  there  might  have 
been  a  special  power  of  attorney  to  enforce  the 
security  by  sale.  Under  these  circumstances  I 
am  afraid  that  the  prinoipEil  in  the  present  case 
made  a  mistake  in  this  power  of  attorney,  and 
did  not  have  it  couched  in  sufficiently  wide  terms 
to  give  the  attorney  the  power  that  he  intended. 
And  inasmuch  as  other  persons  might  be  affected 
by  the  exercise  oi  this  power,  I  mast  hold  that 
this  power  of  attorney  does  not  extend  to  autho- 
rising the  attorney  to  sell  the  mortgaged  property 
and  receive  the  purchase  money. 

RoMER,  L.J. — I  am  of  the  same  opinion.  By 
this  power  of  attorney  Dowsoq  undoubtedly 
authorised  the  attorney  to  sell  any  real  and 
personal  property  belonging  to  him-  Now,  so 
far  a'*  this  power  of  attorney  is  concerned,  was 
this  property  belonging  to  Dowaon  ?  Why,  he 
held  it  subject  to  an  oatstauding  valuable 
equitable  estate  in  the  mortgagor,  and  prima 
facie  a  power  to  sell  the  real  property  belonging 
to  Dowson  would  only  aathorise  a  sale  subject 
to  that  equitable  estate.  But  Dowson  andoubtedly 
had  a  power  of  sale.  That  power  of  sale  enabled 
him  to  sell  so  as  to  get  rid  of  the  equitable  estate 
of  the  mortgagor.  Now,  so  far  as  that  power  is 
concerned,  it  is  really  a  pawer  in  Dowson  to  sell 
in  substance  the  equitable  estate  of  the  mortgagor 
— at  any  rate  to  destroy  it  for  the  purposes  of 
the  sale.  Can  that  power  properly  be  described, 
as  real  property  belonging  to  Dowson  ?  I  think 
not.  I  think  that  that  view  is  borne  out  by  the 
rest  of  the  power,  for  when  you  inquire  into  the 
power  to  deal  with  the  proceeds  in  the  hands  of 
the  attorney,  these  provisions  of  the  power  are 
strictly  confined  to  moneys  absolutely  belonging 
to  Dowson,  and  cannot  extend  to  any  money 
which  may  represent  the  equity  of  redemption — 
in  other  words,  the  surplus  money  of  the  sale 
after  discharging  the  mortgage  debt  and  costs. 
Therefore  I  think  that  this  power  ot  attorney 
did  not  confer  the  necessary  authority,  and  that 
this  sale  therefore  was  not  within  the  power  of 
attorney. 

Cozens- Hardy,  L.J.  —  I  am  of  the  same 
opinion.  I  should  be  sorry  that  there  should  be 
any  doubt  that  a  mortgagor  can  confer  on  an 
attorney  the  power  of  sale  vested  in  him  as  mort- 
gagee. On  the  other  hand,  it  seems  to  me  that  a 
mere  power  of  attorney  enabling  an  attorney  to 
sue  for,  recover,  and  receive  money  due  on  a 
mortgage  is  not  in  iteelf  a  power  to  do  more  than 
receive  the  money  and  execute  the  necessary 
transfer,  and  does  not  authorise  the  attorney  to 
sell  and  dispose  of,  not  merely  the  mortgagee's 
interest,  but  all  the  estate  in  respect  of  which 
the  mortgagee  has  priority.  That  is  what  the 
mortgagee  is  selling  under  his  power  of  sale. 
Can  we  come  to  the  conclusion  that  this  power 
has  done  so  P  I  cannot  say  that  this  particular 
property  was  real  property  belonging  to  the 
mortgagee  within  the  power.    I  do  not  uiink  that 


uigitized  by 


Google 


124— Vol.  xci.] 


THE  LAW  TIMES. 


[Oct.  1,  190i. 


Ot.  of  App.]    Re  Johnston  Poeeion  Patents  Oo.  ;  Be  Johnston  Die  Press  Co.  ;    [Ct.  of  App. 


it  was.    The  mortga(;e  debt  was  a  personal  debt 

belon^ng  to  him.    But  I  cannot  find  on  the  face 

of    this    power    of    attorney    anything    which 

authoriaed  the  attorney  to  exercise  the  power  of 

sale  conferred  by  sect.  19,  snb-seot.  (i),  of  the 

Conveyancing  and  Law  of  Property  Act  1881. 

For  these  reasons  I  think  that  the  decision  of 

Kekewioh,  J.  was  right,  and  that  the  appeal  mast 

be  dismissed  with  costs.  .         t  j  -      ■     j 

Appeal  dumissed. 

Solicitors  for  the  appellant,  Seymour,  WHliamt, 
and  Co.,  agents  for  Laterenee  and  Co.,  Bristol. 

Solicitoi-8  for  the  respondent,  Bobbins,  Bitting, 
and  Co.,  agents  for  Fairfax  Spofforth,  Bristol. 


June  20  and  21. 
(Before  Vauohan  Williams,  Bomeb,  and 
Cozens-Habdt,  L.JJ.) 
Be   Johnston    Foebion    Patents    Company 
Limited  ;  Re   Johnston   Die   Press   Com- 
pany Limited  ;  Be  Johnstonia  Enobatino 
Company  Limited  ;  J.  P.  Trust  Limited  v. 
The  Companies,  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISION. 

Company — Debentures  —  Creation  and  issue  of, 
secured  upon  joint  property  of  three  several  eom- 
jmnies — Money  borrowed  paid  into  joint  bank- 
ing account — Fund  applied  to  financing  tlie 
three  companies — Validity  of  debentures. 

The  directors  of  three  several  companies,  each 
managed  by  the  same  ofieers,  resolved  to  create 
and  issue  twenty -Jive  first  mortgage  securities  of 
1000!.  each,  which  respectively  charged  urith  the 
principal  and  interest  payoible  the  several  under- 
takings of  the  companies,  and  all  their  present 
and  future  properties  and  assets. 

The  money  raised  by  the  issue  of  the  debentures 
was  paid  into  a  joint  banking  account,  and  each 
company  was  financed  thereout. 

Held,  that  the  debentures  were  a  valid  security  by 
each  of  the  three  companies  upon  its  own  assets 
to  the  extent  to  which  such  company  had  re- 
ceived its  proportion  of  the  moneys  borrowed,  and 
had  applied  the  same  to  its  own  purposes. 

Decision  of  Byrne,  J.  reverted. 

On  the  29th  June  1898  the  Johnston  Die  Press 
Company  Limited  was  incorporated  under  the 
Companies  Acts  with  a  nominal  capital  of  50,000{. 
diTided  into  ordinary  shares  of  12.  each. 

On  the  6th  Sept.  1899  the  Johnston  Foreign 
Patents  Company  Limited  was  similarly  incor- 
porated with  a  similar  capital. 

On  the  24th  Sept.  1900  the  Johnstonia  En- 
graving Cumpany  Limited  was  similarly  incor- 
porated with  a  nominal  capital  of  20,0002.  divided 
into  10,000  preference  shares,  and  10,000  ordinary 
shares  of  12.  each. 

The  three  companies  were  all  promoted  and 
controlled  by  J.  Yardley  Johnston,  and  all  the 
directors  were  his  nominees. 

Each  company  was  managed  by  the  same 
directors  and  other  officers. 

By  the  memorandum  of  association  of  the 
Johnston  Foreign  Patents  Company  Limited  the 
objects  for  which  that  company  was  established 
were  stated  (inter  alia)  to  be  as  follows : 

To  advance  or  lend  money  on  such  terms  as  may 

(a)  Reported  by  E.  A.  Scsatcblit,  Eaq. ,  BenUter-et-L»w. 


aeem  expedient,  and  with  or  without  seonrity,  and  to 
diacoant  bills  and  sotea,  and  generally  to  carry  on  bwi- 
neas  ea  banker*. 

II.  To  enter  into  partnerahip  or  ioto  any  arranfre- 
ment  for  aharing  profits,  nnion  of  intereata,  joint  adven- 
tore,  reciprocal  oonoeaaioDa,  or  co-operation,  amalgama- 
tion with  or  pnrchaae  from  any  peraon  or  company 
carryinjr  on  or  engaged  in,  or  about  to  carry  on  or 
engage  in  any  bnaineaa  or  transaction  which  thia  com- 
pany ia  antboriaed  to  carry  on  or  engage  in,  or  any 
bnaineaa  or  transaction  capable  of  being  conducted  so 
as  directly  or  indireotly  to  benefit  this  ccmpany,  and 
to  take  and  otherwise  acquire  and  hold  abaraa  or  stock 
in  or  seouritisa  of  .and  to  anbsidise  or  otherwise  asaiat 
any  anoh  company,  and  to  sell,  hold,  reiaane,  with  or 
without  guarantee,  or  otherwise  deal  with  such  aharea 
or  aeonritiea. 

17.  To  lend  money  to  auoh  parties  and  on  snoh  terms 
aa  may  aeem  expedient,  and  in  particular  to  cnstomera 
of  and  peraona  having  dealinga  with  the  company,  and 
to  give  any  guarantee  or  indemnity  that  may  seem 
expedient,  and  to  discount  bills,  and  to  receive  money 
and  valuables  on  deposit,  and  to  transact  any  of  the 
buainesB  of  a  banker  that  may  seem  expedient. 

19.  To  raiie,  borrow,  or  receire  money  on  depoait  or 
otherwiae  at  intereat  from  any  peraon  or  persona,  or 
aeonre  the  payment  of  money  (including  liabilitiea 
of  or  ttken  over  by  the  company)  in  enoh  manner 
and  on  anoh  terma  aa  may  aesm  expedient,  and  alao 
by  the  icsae  of  debentures  or  debenture  atock,  whether 
perpetual  or  otherwise,  and  charged  or  not  charged 
upon  the  whole  or  any  part  of  the  property  of  the 
company,  both  preannt  and  fatnre,  including  its  un- 
called capital. 

The  memorandum  of  association  of  each  of  the 
two  other  companies  contained  clauses  sobstan- 
tially  to  the  same  effect. 

The  articles  of  association  of  the  Johnston 
Foreign  Patents  Company  Limited  contained 
(inter  alia)  the  following  clauses  : 

114.  The  bnaineaa  of  the  company  ahall  be  managed 
by  the  directora,  who  may  exerciae  all  the  powera  of  the 
company,  except  such  as  by  the  Acta,  or  by  these 
articlee,  are  required  to  be  exeroiaud  by  the  company  in 
general  meeting,  aubjeot,  nevertheless  to  any  rrgolationa 
of  theae  articlea,  to  tiie  proviaiona  of  the  aaid  Acts,  and 
to  anch  regulationa  (being  not  inoonaistent  with  the 
aforetoid  regulationa  or  proviaiona)  aa  may  be  prescribed 
by  the  company  in  general  meeting ;  bat  no  regulation 
made  by  the  company  in  general  meeting  shall  invalidate 
any  prior  act  of  the  directors  which  wonld  have  been 
valid  if  auoh  regulation  had  not  been  made  :  and  the 
directora  may  do  all  acta  and  things  which  tbey  ahall 
conaider  proper  or  advantageoua  for  acoompUahing  the 
objecta  or  carrying  on  the  bnaineaa  of  the  company,  and 
may,  in  particular,  but  without  derogating  from  the 
generality  of  the  foregoing  powera,  exerciae  the  following 
powers :  .  .  .  (b)  tell,  lease,  license,  mortgage, 
charge,  or  exchange  any  of  the  property  of  tiie  company 
at  anoh  timea  and  in  anoh  manner,  and  on  anoh  oondi- 
tiona  as  they  may  think  fit  .  .  .  (d)  borrow,  or 
raise,  or  secure  any  sum  or  snma  of  money,  not  exceed- 
ing the  amount  of  the  preference  ahare  capital  of  the 
company,  on  the  aeonrity  of  the  property  of  the  company 
(including  uncalled  capital,  if  any)  or  any  part  thereof, 
either  by  way  of  mortgage  with  or  without  power  of  aale, 
or  of  debentures  or  debenture  atock  or  other  aeonrity,  or 
without  aeonrity,  and  upon  auoh  terma  aa  to  payment, 
intereat,  or  redemption,  or  otherwiae  as  they  may  think 
fit,  and  out  of  the  aaaeta  of  the  company  redeem  and 
pay  such  aeonritiea  and  loana,  and  in  oonnection  there- 
with may  make  such  arrangements  aa  may  be  deemed 
expedient  for  vesting  any  property  of  the  company  in 
trustees  or  otherwise  for  the  benefit  and  security  of  the 
holders  of  snob  debentures. 
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The  articles  of  aasociation  of  each  of  the  two 
other  oompajiies  contained  clanses  substantially 
to  the  same  effect,  excepting  that  the  proviaion  of 
clause  D  wheiebj  the  directors  were  empowered 
to  borrow  money  "  not  exceeding  the  amount,  of 
the  preference  share  capital  of  the  company  "  did 
not  appear  therein. 

None  of  the  companies  ever  had  any  working 
capital,  but  were  all  financed  by  J.  Yardley  John- 
ston up  to  Dec.  1901. 

In  that  month  J.  Tardley  Johnston,  and  con- 
sequently the  three  companies,  were  at  the  end  of 
their  resources.  It  was  therefore  proposed  to 
endeavour  to  raise  money  for  the  purposes  of 
the  companies  on  the  eeonrity  of  joint  deben- 
tures to  be  issued  by  the  directors  of  the  three 
companies. 

Accordingly  board  meetings  of  the  three  com- 
panies were  held  on  the  23rd  Dec.  1901 ;  and  at 
the  meeting  of  the  directors  of  the  Johnston 
Foreign  Patents  Company  Limited  the  following 
resolution  was  duly  passed— that  passed  at  the 
meetings  of  the  directors  of  the  two  other  com- 
panies being  in  the  same  terms,  mutatis  mutandii : 

Beaolved  in  oonjonotion  with  the  Johiuton  Die  Press 
Compuy  Limited  ud  the  Jobnstonia  Engraving  Com- 
pany limited  to  oreate  and  isane  twenty-five  first  mort- 
gage debentures  of  lOOOi.  eaoh,  to  be  aeonied  npon  the 
joint  property  and  aaaeti,  nndertakinga,  and  bosineiaei  of 
the  three  companies  to  be  repayable  on  or  before  the 
30(h  duf  of  June  1902,  with  a  bonos  of  501.  on  eaoh 
lOOOl.  debentnie,  and  to  carry  interest  in  the  meantime 
at  61.  per  cent,  per  anitiim.  And  resolved  that  the 
debentnrea  be  in  the  form  inbmitted  to  this  meeting, 
and  that  the  seal  of  the  company  be  afBxed  to  enoh 
debencoree,  and  that  inch  debentorea  be  from  time  to 
time  isaaed  aa  and  when  applications  are  received  for 
the  aame. 

Shortly  afterwards  joint  debentures  of  the 
three  companies  were  subscribed  for  in  cash,  and 
issued  to  the  amount  of  25,000Z.— among  them 
being  one  to  John  Robert  Pakeman,  the  com- 
panies' solicitor,  and  six  to  Henry  John  Hadrill, 
one  of  the  directors. 

The  debentures  were  headed  with  the  names  of 
the  three  companies  and  were  in  the  following 
form: 

Debkntttkk  MoBTOAoa  — laane  by  the  above-named 
companies  jointly  of  tnenty-five  first  mortgage  deben- 
tarea  of  lOOOl.  each.  Bedeemable  on  or  before  the  30th 
Jnne  1902  at  10501.  per  debeotore,  and  carrying  interest 
meantime  at  the  rate  of  6t.  per  cent,  per  annnm.  The 
three  above-named  oompaniea  (hereinafter  called  the 
oompaniea)  jointly  and  aeverally  agree  to  pay  to  .  .  . 
to  whom  this  debenture  is  iseoed,  or  other  the  registered 
holder  or  holders  for  the  time  being  hereof  (all  of  whom 
are  intended  to  be  inolnded  in  the  expreasion  "  the 
debentnre-holder "  when  naed  herein)  the  piinoipal 
earn  of  lOOOi.,  together  with  a  bonna  of  501.  and  alao 
ioteieat  in  the  meantime  at  the  rate  of  6(.  per  cent,  per 
annnm  on  the  30th  day  of  Jane  1902,  or  on  aaoh  earlier 
day  as  the  said  several  moneys  may  become  payable  in 
accordance  with  the  oonditiona  anbaoribed  hereto.  And 
the  Raid  three  oompaniea  hereby  reapeatiTely  charge 
with  sooh  payments  their  aeveral  nndertakinga  and  all 
their  preaest  and  fntnre  propertiea  and  aaaeta.  And  it 
ia  hereby  declared  that  thia  debenture  ia  iaaued  upon 
aod  anbjaot  to  the  oonditiona  anbaoribed  hereto  which 
are  deemed  to  be  inooporated  herein.  Given  under  the 
common  acal  of  the  aaid  aereral  companies. 

The  seals  of  the  three  companies  were  duly 
affixed  to  the  debentures. 


The  material  clauses  of  the  conditions  above 
referred  to  were  as  follows  : 

3.  The  charge  hereby  oroated  ahsll  be  a  floating 
oharge,  and  aooordingly  the  oompaniea  aiiallbe  at  liberty 
in  the  course  of  their  basineaaea  and  for  the  pnrpoae  ot 
oontinuing  and  carrying  on  the  same,  and  the  bond  fide 
proaecution  and  conduct  of  their  nndertakinga  and  buai- 
neaaea  or  any  part  thereof,  to  uae,  employ,  sell,  mort- 
gage, charge,  lease,  exchange,  or  otherwise  deal  with  or 
dispose  of  all  or  any  part  of  their  property  for  the  time 
being  which  may  require  to  be  ao  naed,  employed,  dealt 
with,  or  dispoaed  of,  but  ao  that  the  oompaniea  ahall  not 
have  power  to  oreate  any  mortgage  or  charge  ranking 
pari  pastu  with  or  in  priority  to  the  aaid  debentnrea. 

4.  The  moneya  hereby  aecnred  ahall  in  eaoh  of  the 
eventa  following  become  immediately  payable  :  (a)  when 
default  shall  have  been  made  in  the  payment  of  any 
moneya  hereby  aeoored;  (b)  when  an  order  ahall  be  made 
by  any  competent  oourt  or  an  effective  reaolution  ahall 
be  passed  for  winding-up  either  of  the  oompaniea ; 
(c)  when  any  prooeaa  of  execution  or  distreaa  shall  be 
levied  on  any  of  the  property  hereby  charged,  unlesa 
such  prooeaa  ahall  be  satisfied  within  three  days  from 
the  date  of  levy. 

A  board  meeting  of  eaoh  of  the  three  com- 
panies was  held  on  the  2ad  Jan.  1902,  and  the 
following  resolution  was  passed  at  eaoh  of  such 
meetings : 

Brsiolved  that  all  moneya  received  from  the  iaane  o( 
debentures  reoentiy  authorised  shall  be  paid  into  a 
special  banking  accjunt  to  be  opened  with  the  London, 
City,  and  Midland  Bank,  to  be  called  "  The  Johnaton 
Companiea  Debenture  Aoooaot."  That  from  time  to 
time  aa  ocoaaion  ariaea  the  three  companies  shall  be 
financed  from  the  said  aooount,  but  that  every  payment 
thereout  shall  be  sanctioned  in  writing  by  the  com- 
mittee [naming  them],  and  that  all  ohequea  on  the  aaid 
account  ahall  be  aigned  by  any  two  members  of  the 
board  of  the  three  companiea  aa  at  preaent  constituted 
and  countersigned  by  the  aecretary.     .     .     . 

Forsaant  to  the  resolution,  the  proceeds  of  the 
issue  of  the  joint  debentures,  together  with  a  sum 
of  10002.  provided  by  Henry  Jo&i  Hadrill  on  the 
security  of  a  debenture  issued  by  the  Johnston 
Foreign  Patents  Company  Limited,  were  paid 
into  the  new  banking  account  mentioned  in  the 
resolution. 

The  sum  of  26,0002.  so  dealt  with  was  appro- 
priated by  the  three  companies  as  follows  : 

Ji     s. 
Johnston  Foreign  Patents  Company  Limited.    15,024  15 

Johnaton  Die  Press  Company  Limited  6493    0 

Johnatonia  Engraving  Company  Limited  ...        2815    0 

24,832  15 

The  balance  was  absorbed  by  commissions, 
expenses,  costs,  and  repayments  to  J.  Yardley 
Johnston  in  respect  of  loans. 

John  Robert  Pakeman  transferred  his  deben- 
ture to  the  J.  P.  Trust  Limited  on  the  11th 
March  1902,  and  on  the  day  following  this  action 
was  commenced  by  those  transferees  and  Henry 
John  Hadrill,  churning  on  behalf  of  themselves 
and  all  other  the  debenture-holders  of  the  three 
companies  a  declaration  that  the  plaintiffs  and  all 
other  the  debenture-holders  were  entitled  to  a 
joint  charge  upon  the  undertakings  of  the  defen- 
dant companies  and  all  the  present  and  future 
property  and  assets;  an  inquiry  of  what  such 
property  consisted  and  in  wnom  the  same  was 
now  rested ;  an  aooount  of  what  was  due  to  the 
pluntiffs  and  all  other  saoh  debenture- holders  as 
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aforesaid  under  or  by  virtue  of  the  debentoreB  ;  a 
receiver  and  manager ;  that  the  debentures  might 
be  enforced  by  foreclosure  or  sale ;  and  an  injunc- 
tion. 

On  the  15th  March  1902  the  motion  came  on  to 
be  heard  before  Kekewicb,  J.,  and  the  plaintiffs 
and  the  defendants  by  their  counsel  agreeing  to 
treat  the  motion  as  a  motion  for  judgment,  and 
consenting  thereto,  the  court  declared  that  the 
plaintiffs  and  other  debenture-holders  were 
entitled  to  a  charge  upon  the  several  undertakin^rs 
of  the  defendant  companies  and  all  the  present 
and  future  properties  and  assets  of  the  companies 
for  securing  the  repayment  of  the  principal 
moneys  and  interest  in  the  joiot  debentures  men- 
tioned ;  and  it  was  ordered  that  certain  accounts 
and  inquiries  should  be  taken  and  made ;  and  the 
court  appointed  a  person  to  receive  the  property 
and  assets  comprised  in  the  charge,  and  to  manage 
the  business  of  the  defendant  companies. 

Subsequently  orders  were  made  for  the  com- 
pulsory winding-up  of  the  three  companies,  the 
ofBcial  receiver  Deing  appointed  liquidator  in  each 
case. 

On  the  6th  Aug.  1903  a  summons  was  taken  out 
by  the  liquidator  in  the  winding-up  asking  for 
a  declaration  that  the  joint  debentures  of  the 
defendant  companies  for  10002 ,  purporting  to 
have  been  issued  by  them  to  John  Robert 
Pakeman,  and  transferred  by  him  to  the  plaintiffs 
the  J.  P.  Trust  Limited,  and  the  six  sevrral  joint 
debentures  of  the  defendant  compaDien  for  10002. 
each,  purporting  to  have  been  issued  by  them  to 
the  plaintiff  Henry  John  Hadrill,  were  respec 
tively  invalid  and  void  and  ultra  viret  as  against 
the  defendant  companies  and  each  of  them,  and 
created  no  charge  upon  the  assets  of  the  defendant 
companies  or  any  of  them ;  also  for  an  oider  that 
the  debentures  should  be  delivered  up  to  the 
applicant  to  be  cancelled. 

The  summons  was  Hdjonmed  into  court,  and 
came  on  to  be  heard  before  B>i-ne,  J.  on  the  2nd 
Feb.  1904,  when  the  following  judgment  was 
delivered : — 

Bysne,  J. — This  is  an  application  made  for  the 
purpose  of  determining  the  validity  of  certain 
debentures  which  have  Leen  issued  purporting  to 
be  jointly  and  eeveially  the  debentures  given  by 
three  different  compnnies.  The  three  companies 
are,  first,  the  Johnston  Foreign  Pateiits  Company 
Limited;  secondly,  the  Johnston  Die  Piess  Com- 
pany Limited;  and  thirdly,  the  Johnstonia 
Engraving  Company  Limited.  At  the  dates 
when  the  tiansactions  in  questions  took  effect  the 
same  persons  were  diiectors  of  each  of  these 
companies.  All  these  aie  now  in  course  of 
winding-up.  On  the  23rd  Dec.  1901  there  were 
separate  meetings  called  of  the  directors  of  each 
of  these  companies,  and  at  each  of  these  meetings 
resolutions  were  passed  in  identical,  or  sub- 
stantially identical,  terms  to  this  effect:  [His 
Lordship  read  one  as  above  set  forth,  and  con- 
tinued.] At  other  subsequent  meetings  held  on 
the  2nd  Jan.  1902  it  was  resolved  as  follows :  [His 
Lordship  read  the  resolution  and  continued.] 
The  debentures  were  accordingly  issued,  and  each 
debenture  is  headed  with  the  names  of  the  three 
companies.  Each  debenture  is  for  10002.  [His 
Lordship  read  the  material  parts  of  the  debenture 
as  above  set  forth,  and  continued.]  Then  follow 
the  seals  of  the  thn  e  companies,  and  there  are 


certain  conditions  attached.  Then  amongst 
other  things  the  moneys  secured  are  to  become 
payable  on  a  resolution  for  winding-cp,  and 
"  when  any  process  of  execution  or  distress  shall 
be  levied  on  any  of  the  property  herely  charged 
unless  such  process  shall  be  satisfied  within  three 
days  from  the  date  of  levy."  I  do  not  think  that 
there  are  any  other  of  these  conditions  which  are 
material  to  be  lead.  Six  of  the  debentures  were 
issued  to  Mr.  Hadrill,  one  of  the  directors,  and 
one  debenture  to  Mr.  Pakeman,  the  solicitor  to 
the  companies,  who  apparently  subsequently 
transferred  it  to  a  company  called  the  J.  P.  Trust 
Limited.  The  moneys  thus  raised  have  been 
paid  into  the  bank,  and,  except  as  to  a  sum 
of  6672.  58.  expended  in  charges  in  connec- 
tion with  the  issue  of  the  debentures,  the 
balance  has  been  received  by  the  different 
companies  in  these  proportions :  The  Johnston 
Foreign  Patents  Company  Limited,  15,0242.158.; 
the  Johnston  Die  Press  Company  Limited,  64932. ; 
and  the  Johnstonia  Engraving  Company  Limited, 
28152.  The  questions  are,  first,  was  this  a  valid 
exercise  of  the  powers  of  the  directors  of  each  of 
these  three  companies  or  any  of  them ;  and, 
secondly,  are  or  are  not  the  debentures  so  issued 
valid  debentures  P  N'ow,  taming  to  the  memo- 
randum of  the  Johnston  Foreign  Patents 
Company  Limited  I  find  therein  a  power 
as  follows :  [His  Lordship  read  clause  5  as  above 
set  forth,  and  continued :]  Clause  11  is  the  one 
that  is  much  relied  upon  by  the  companies,  and 
is  to  this  effect :  [His  Lordship  read  it,  and  con- 
tinned:]  Clause  17  provides  a  power  to  lend 
money  to  such  parties  and  on  such  terms  as  may 
seem  expedient,  and  to  give  aoy  guarantee  or 
indemnity  that  may  seem  expedient.  Clause  19 
is  prima  facie  the  clause  under  which  these 
debentures  are  issued :  [His  Lordship  read  it,  and 
continued :]  Then  when  I  come  to  the  articles, 
the  powers  of  the  directors  are  to  be  found  in 
art.  114.  [His  Lordthip  read  the  preamble  to 
art.  114  and  clauses  B  and  D  tbeieof  stating  that 
clause  D  prima  facie  seemed  to  be  the  clause 
acted  under  in  the  present  case  His  Lordship 
continued  :]  Now,  in  the  first  place,  it  appears  to 
me  that  the  borrowing  powers  of  the  directors 
upon  debentures  are  limited  by  clause  D,  and  I 
find  in  the  particular  articles  which  I  am  dealing 
with  now  that  the  only  power  is  to  raise  money, 
not  exceeding  the  amount  of  the  preference  share 
capital  of  the  company.  There  was  no  prefer- 
ence share  capital  of  the  company  at  the  time ; 
and  so  far  as  the  Johnston  Foreign  Patents 
Company  Limited  is  concerned  I  think  on  that 
ground  alone  the  diit-ctorswere  not  acting  within 
their  powers  in  issuing  or  joining  in  issuing  the 
debentures  which  they  did.  That  remark  does 
not  apply  I  understand  to  either  of  the  other 
companies.  But  apart  from  that  particular 
question  I  have  to  consider  independently  whether 
there  was  power  in  directors  of  the  several  com- 
panies to  give  the  debentures  which  they  did. 
Let  me  tee  what  is  the  operation  of  the  docu- 
ment. It  is  this :  Each  company  charges  the 
whole  of  its  assets  with  payment  of  a  sum  of 
money  which  is  to  be  advanced  to  the  three  com- 
panies. Each  company  is  liable  to  the  holders  of 
the  debentnres  for  the  whole  amount ;  and  if  one 
of  the  companies  should  have  execution  or  distress 
levied  on  any  of  its  property  which  is  not  satisfied 
within  three  days  from  the  date  of  levy  or  should 
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one  of  the  companies  be  wound-np,  then  in  that 
case  the  creditor  would  be  entitled  to  go  against 
the  whole  of  the  assets  of  the  other  companies 
or  company.  The  real  point  which  lies  at  the 
root  of  this  is,  does  a  general  power  of  borrowing 

fiven    to    a    company    and    exercisable    by  the 
irectors  nnder  the  terms  to  whioh  I  have  referred, 
authorise  the  joining   with  other  companies   in 
borrowing  a  snm  of  money  which  is  to  oe  a  joint 
borrowing  and  charged  upon  the  whole  of  the 
undertaking  of  the  three  companies  ?    I  think  not. 
Then  it  was  urged — I  am  not  dwelling  now  on 
certain  minor  differences  that  have  been  referred 
to  and  rightly  referred  to — that  in  the  case  of  the 
Johnston  Die  Press  Company  Limited  there  is  a 
distinction  in  the  articles  which  weakens — or  at 
any   rate  does  not  strengthen — the  case  of  the 
respondents  here.    But  treating  it  as  though  the 
words  "  not  exceeding  the  amount  of  the  prefer- 
ence share  capital  of  the  company  "  were  omitted 
and  treating  it  as  though  there  were  powers  given 
as  in  the  case  of  the  Johnston  Foreign  Patents 
Company  Limited  to  each  of  them,  still  I  do  not 
think  that  this  borrowing  would  have  been  justi- 
fied,    it  is  said  that  under  clause   11   of   the 
memorandum  of  association  which  authorises  the 
entering  "  into  partnership  or  into  any  arrange- 
ment  for   sharing    profits,    union  of    interests, 
joint  adventnre,  reciprocal   concessions,"  or  an 
amalgamation,    or    a    "transaction    capable    of 
being    conducted  so    as    directly    or    indirectly 
to    Mnefit    this    company,"    there    was    power 
to  enter  into  such  a  transaction  as  the  present. 
I  think  that  the  observation  that  has  been  made 
is  an  answer  to  that — namely,  that  this  was  not 
an  entering  into  partnership  or  into  an  arrange- 
ment    for    sharing    profits,   nor    for    union   of 
interests,  nor  for  a  joint  adventure,  nor  coming 
within  any  of  the  words,  perhaps  the  largest  being 
a  "transaction  capable  uf  being  conducted  so  as 
directly  or  indirectly  to  benefit  this   company." 
That  clause  was  not  meant  or  intended  to  enlarge 
the  borrowing  power  conferred  upon  the  company 
by  enabling  it  to  join  with  other  companies  in  a 
mutual   borrowing    making    a    common   charge 
upon  all  the  properties  of  the  three  several  com- 
panies.    Then  it  was  put  to  me  injanother  aspect, 
and  it  was  said  that  the  transaction  might   be 
looked  upon   as   a   double  transaction — namely, 
first  as  a  joint  borrowing  and  then  as  a  separate 
guarantee  by  each  company  of  the  debts  of  the 
other  companies  liable.      I  think  the  answer  to 
that  is  really  that  that  is   not  the  transaction 
which  was  entered  into.     Whatever  their  right 
on  subsequently  taking  accounts  between  them. 
might  be,  the  transaction  was  a  borrowing  from 
third  persons,  who,  the  moment  they  paid  their 
money  into  the  joint  account  which  was  arranged 
for,  had  a  right  against  the  assets  of  all  the  com- 
panies.   It  is  said  that  although  these  debentures 
may  not  have  been  within  the  powers  of  the  memo- 
randum and  articles  of  association,  yet  there  can 
be  found  upon  the  face  of  the  debentures  a  suffi- 
cient intention  to  charge  each  company  on  its  own 
property  with  a  sum  of  25,0002. ;  that  there  being 
this  intention  found,  it  is  legitimate  to  treat  the 
transaction  in  this  way;  and  that  although  in- 
operative to  the  whole  extent  it  has  operated  as 
a  charge    by  each  company  on  its  property  in 
respect  of  the  moneys  which  that  company  re- 
ceived.   For  that  authorities,  such  as  Ee  Strand 
Muiie  Mcdl  Company  Limited;  Ex  parte  Euro- 


pean and  American  Finance  Corporation  (3  De 
G.  J.  &  Sm.  147)  and  others — the  latest  of  them, 
I  think,  being  the  case  of  Robi  v.  Army  and 
Navy  Hotel  Company  Limited  (55  L.  T.  Rep. 
472;  34  Ch.  Div.  43)— were  referred  to.  But  the 
whole  distinction  between  that  class  of  case  and  the 
present  appears  to  me  to  be  this  vital  distinction 
— namely,  that  the  transactions  were  intended  to 
be  carried  out  intra  vires ;  and  that  although  the 
means  adopted  for  carrying  out  the  bargain  be- 
tween the  parties  were  in  themselves  illegal  yet, 
nevertheless,  the  court  looking  upon  that  as  done 
which  ought  to  have  been  done  would  have  regard 
to  the  substance  of  the  contract  between  the 
parties  and  hold  them  entitled  as  though  lawful 
documents  had  been  issued  in  pursuance  of  the 
original  lawful  contract.  But  in  the  present  case 
the  whole  thing  seems  to  me  to  steind  or  fall  upon 
the  question  whether  the  transaction  intended 
was  a  lawful  transaction.  And  for  the  reasons 
which  I  have  given — not  at  as  of  great  length  as 
they  were  argued  before  me,  bat  I  think  embody- 
ing and  paying  regard  to  the  arguments  on  both 
sides — I  have  come  to  the  conclusion  that  the 
transaction  was  ultra  vires.  I  hold,  therefore, 
that  the  debenture- holders  cannot  rely  upon  their 
security  in  the  winding-up.  I  think  that  this 
judgment  deals  with  all  the  points  that  were 
taken. 

From  this  decision  the  plaintiffs,  the  debenture- 
holders,  now  appealed. 

Upjohn,  K!.C.  and  BeddaU  for  the  appellants. 

Buckmaster,  K.C.  and  Nepean,  for  the  respon- 
dent, the  liquidator,  were  only  called  upon  to 
argue  on  the  second  point. 

No  reply  was  called  for. 

The  arguments  sufficiently  appear  from  the 
judgments. 

The  following  authorities  were  referred  to  in 
the  course  of  the  arguments  : — 

Upon  the  first  point : 

Stephens   v.   Mysore    Reefs  {Kang:i,ndy)  Company 

Limited,  86  L.  T.  Kep.  221  ;  (1902)  1  Cb.  745; 
Re  Coolgardie  Consolidated  Oold  Mines  Company 

Limited,  76  L.  T.  Eep.  269  ; 
Be  German  Date  Coffee  Company  Limited,  46  L.  T. 

Rep.  327;  20  Ch.  Div.  169  ; 
Re  Haven  Gold  Mining  Company  Limited,  i6  L.  T. 

Eep.  322  ;  20  Ch.  Div.  151 ; 
Re  Red   Rock  Oold  Mining  Company  Lim,ited,  61, 

L.  T.  Eep.  785. 

Upon  the  second  point : 

Royal  British  Bank  v.  Turqriand,  5  EU.  &  B.  248  ; 

6  ib.  327 ; 
Roe  d.  WHkintoti  v.  Tranmarr  (or  Tronwier),  Willea, 

682  ;  2  WUson,  75  ; 
Re  Strand    Music  Hall   Company  Limited ;    Ex 

parte  European  and  American  finance  Corpora- 
tion, 3  De  6.  J.  &  Sm.  147  ; 
Hawktley  v.  Oatram,  67  L.  T.  Bep.  804;  (1892) 

3  Ch.  359 ; 
Blaclebum  and  District  Benefit  Building  Society 

V.  Cunliffe,  Brooks,  and  Co  ,  48  L.  T.  Rep.  33; 

22  Ch.  Div.  621 ; 
Re  Cork  and  Taughal  Railway  Company,  21  L.  T. 

Bep.  47  ;  L.  Rep.  4  Ch.  App.  748  ; 
Re  Wrexham,  Mold,  and  Connah's  Quay  Railway 

Company,  80  L.  T.  Eep.  130 ;  (1899)  1  Ch.  440, 

at  p. 464; 
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Barontn  Wmlock  r.  Btver  Dm  Company,  57  L.  T. 

B«p.  820  ;  19  Q.  B.  Div.  155 ; 
Re  Land*  Allotment  Company  Limited,  70  L.  T. 

Bep.  286;  (1894)  1  Ch.  616. 

^^  VAroHAN  Williams,  L.J.  —  This  is  a  anm- 
mons  in  liqaidation  prooeedingB,  and  the  liqui- 
dator desires  to  have  certain  debentures  which 
had  been  issued  declared  to  be  void,  and  ordered 
to  be  given  up  to  be  cancelled.  Byrne,  J.  has,  I 
understand,  made  an  order  to  the  effect  asked  for 
by  the  liquidator.  We  have  to  consider  whether 
that  order  was  right  or  not.  Now,  what  we  have  got 
before  us  here  is  a  print  of  the  debentures  them- 
selves, and  we  have  got  before  ns  the  statement  of 
the  liquidator  in  bis  affidavit  and  the  statement  of 
the  solicitor  of  the  three  companies  io  his  affidavit 
showing  what  the  circumstances  were  under 
which  those  debentures  were  issued.  But  before 
I  deal  with  this  case  in  the  light  of  the  deben- 
tures and  what  we  find  within  the  four  cjraers  of 
the  instrument,  and  the  circumstances  brought  to 
our  notice  by  the  liquidator  in  his  affidavit,  I 
should  like  at  once  to  deal  with  a  point  which  has 
been  made.  That  point  really  overrides  all  these 
considerations  with  reference  to  which  I  men- 
tioned the  form  of  the  debentures  and  the  circum- 
stances tinder  which  the  same  were  issued.  That 
is  a  point  which  is  made  on  the  114th  article  in 
the  wtides  of  association  of  the  Johnston  Foreign 
Patents  Company  Limited,  a  provision  which 
does  not  appear  in  the  articles  of  association  of 
the  two  other  companies.  But  it  is  said  with 
regard  to  that  particular  company  that  it  had  no 
right  to  issue  debentures  at  all,  and  that  is  by 
reason  of  clause  D  ot  this  article  114,  which  is  as 
follows :  [His  Lordship  read  it  and  continued.] 
Now  it  is  seen  that  those  early  words  in  that 
danse  D  say,  "borrow  or  raise  or  secure  any 
sum  or  sums  of  money  not  exceeding  the  amount 
of  the  preference  share  capital"  The  point  made 
is  that,  inasmuch  as  it  is  an  admitted  fact  here 
that  at  the  time  of  the  issue  of  these  debentures 
no  preference  share  capital  whatsoever  had  been 
issued  by  the  Johnston  Foreign  Patents  Company, 
the  true  meaning  of  clause  £>  is  that  unless  and 
until  there  is  an  issue  of  preference  share  capital 
the  company  is  not  to  exercise  its  borrowing 
power ;  and  that  when  there  is  such  an  issue  of 
preference  share  capital  then  the  power  of  borrow- 
ing is  only  to  be  exercised  to  the  extent  of  the 
amount  of  the  preference  share  capital.  If  that 
were  so,  it  would  certainly  make  the  debentures 
issued  by  the  Johnston  Foreign  Patents  Company 
Limited  uUra  viret  and  altogether  bad.  Bat  I  do 
not  agree  in  that  construction.  But,  before  I  say 
what  I  think  the  true  constrnctioa  is,  I  want  to 
call  attention  to  a  word  or  two  in  the  earlier 
part    of    this    article.      At   the   end   of    the 

Sreamble  there  is  this  provision:  "And  the 
irectors  may  do  all  acts  and  things  which 
they  shall  consider  proper  or  advantageous 
for  accomplishing  the  objects  or  carrying  on  the 
bosiness  of  the  company,  and  may  in  particular 
bat  without  derogating  from  the  generality  of 
the  foregoing  powers,  exercise  the  following 
powers."  If  one  turns  to  the  memorandum  of 
association  of  this  compainy  one  finds  that  there 
is  a  power  expressly  given  t>  borrow  and  raise 
money.  Now,  I  think,  that  Wd  must  construe 
this  clause  D  in  the  light  of  those  words  in  the 
preamble,  and  iu  the  light  also  of  the  memo- 
randum of  association,  giving  the  power  to  borrow 


and  to  raise  money.  This  clause  D  is  a  clause 
which  is  in  form,  at  all  events,  provided  to  take 
effect  without  derogation  from  the  generality  of 
the  foregoing  powers.  It  is  a  clause  which  in  my 
opinion  ought  not  easily  to  receive  the  construc- 
tion that  it  is  an  absolute  prohibition  of  borrow- 
ing, unless  and  until  preference  shares  have  been 
issued.  In  my  judgment  this  is  a  clause  which  is 
really  introduced  Kir  the  benefit  and  for  the  pro- 
tection of  the  preference  shareholders.  And  i 
think  that  unless  and  until  there  are  preference 
shareholders  this  protection  is  not  wanted.  I 
think,  therefore,  that  the  business  understanding 
of  this  clause  would  be,  that  the  directors  may 
issue  debentures  under  the  general  powers  that 
are  given  to  them,  with  no  limit  at  all  excepting 
the  express  limits  that  are  found  in  the  earlier 
part  of  the  articles  and  memorandum,  without 
any  restriction  whatever  bejond  that.  But  as 
soon  as  ever  they  issue  preference  share  capital 
and,  after  they  have  once  done  that,  they  must 
not  be  allowed  to  issue  debentures  beyond  the 
amount  of  the  preference  share  capital,  because, 
unless  the  company  holds  out  that  sort  of  seoarity 
to  the  public  whom  they  invite  to  come  in  as 
preference  shareholders,  nobody  would  come  in  at 
all.  What  it  means  is  this  :  "  Avail  yourselves  of 
your  debentures  to  raise  capital  by  debentures, 
and  do  that  freely ,  that  is  a  fact  that  will  be 
known  to  all  the  world ;  but  if  you  propose  in 
addition  to  that  to  use  the  inferior  security 
(because  it  is  an  inferior  security)  of  preference 
shares  as  a  means  of  raising  capital,  then  from 
that  time  forward  yon  are  not  to  issue  debentures 
exceeding  the  amount  of  the  preference  share 
capital."  I  think,  therefore,  that  this  point  fails, 
and  as  this  point  fails  I  will  now  go  on  jto  say 
what  it  is  I  gather  from  these  debantures  and 
from  the  affidavits  which  I  have  mentioned  with 
reference  to  the  circumstances  under  which  the 
debentures  were  issued.  I  have  no  doubt  myself 
on  these  affidavits  that  these  three  companies 
were  each  of  them  in  want  of  money,  and  iu  want 
of  money  in  a  sense  which  I  am  entitled  to  assume 
in  the  absence  of  any  suggestion  by  the  liquidator 
that  the  moneys  were  otherwise  spent  was  in  fact 
for  intra  virei  purposes.  They  had  debts  and 
they  had  Liabilities,  and  they  desired  to  discharge 
those.  Now,  Mr.  Johnston  had  been  in  the  habit 
of  financing  these  three  companies  by  lending 
moneys  to  each  of  them.  These  companies  were 
pressed  with  these  liabilities,  and  they  applied  to 
Mr.  Johnston,  and  he  declined  because  he  was  not 
in  a  position  to  make  the  advances  which  these 
companies  theretofore  had  got  from  him.  There- 
upon this  scheme  is  suggested,  that  money  might 
be  raised  to  meet  the  liabilities  of  each  ot  these  com- 
panies by  the  issue  of  debentures.  It  it  suggested 
that  there  is  a  diffioulty  about  the  issuing  of 
debentures  of  each  of  the  companies  in  respect  of 
a  separate  advance  to  them.  It  is  said  that  at  the 
moment  when  that  was  proposed  to  be  done  there 
was  considerable  uncertainty  both  as  to  the 
liabilities  of  the  respective  companies,  and  also  as 
to  the  property  which  belonged  to  each  one 
of  them,  their  properties  having  been  very 
much  intermixed.  Thereupon  it  occurred  to 
the  solicitor  of  these  three  companies,  that 
it  would  be  a  very  good  plan  that  if,  instead 
of  having  three  sets  of  debentures  issued  by  the 
respective  companies  they  had  one  set  of  deben- 
tures issued  by  the  companies  jointly.     Under 
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those  cironmBtanoes  my  conolnsion  in  fact  in  the 
present  oaae  is  that  the  altimate  object  which  was 
in  view  by  these  three  companies  was  the  raising 
by  each  of  them  of  a  snm  of  money  sufficient  to 
meet  the  financial  wants  of  each  company ;  but 
'that  as  a  matter  of  machinery  it  was  thought 
better  that  this  security  should  be  given  in  this 
form.  Under  those  circumstances  these  deben- 
tures were  issued.  Before  I  read  the  debenture 
which  I  have  now  before  me,  I  may  as  well  say 
with  regard  to  the  moneys  which  were  raised — and 
which  were  substantially  raised  all  at  one  moment 
-and  all  lumped  together  for  user — that  at  the 
time  when  this  sum  of  25,0002.  was  thus  raised  a 
resolution  was  passed  by  the  directors — the  same 
-directors  for  each  one  of  these  companies  acting 
t(^;ether  as  the  representatives  of  all  three  com- 

ries  in  a  committee — that  these  moneys  should 
placed  in  the  London,  City,  and  Midland 
Banc,  and  should  be  carried  to  a  separate  account 
and  should  be  paid  out  to  the  companies  respec- 
tively according  to  their  wants,  and  by  cheques 
whicn  were  to  oe  signed  by  the  members  of  the 
-committee  and  by  the  gentleman  who  was  the 
manager  of  all  the  three  companies  in  question. 
In  this  way  ascertained  sums  of  money  varying  in 
-amount — the  highest  something  over  15,0002.  and 
the  lowest  sometiiing  under  30002. — oame  into  the 
coffers  of  all  these  companies  respectively.  The 
ultimate  result  of  all  this  is  that  each  one  of  these 
companies  got  into  its  coffers  from  the  pockets  of 
the  persons  to  whom  tha  debentures  were  issued 
-a  sum  of  money,  and  this  sum  of  money  in  my 
judgment  ought  to  be  treated  as  if  it  had  been 
advanced  rateably  by  each  of  these  lenders  to 
these  companies  in  such  a  way  that  if  any  one 
of  the  three  companies  was  an  insolvent  com- 
jMuiy  or  unable  to  pa^  the  amonnts  which  were 
advanced  by  each  individual  debenture-holder,  it 
would  be  treated  as  being  divided  rateably 
between  the  two  solvent  companies  and  the 
insolvent  company.  I  am  not  aware  whether  in 
fact  there  was  any  difference  in  the  solvency  of 
tiie  companies,  but  the  matter  was  easy  enough. 
If  it  had  been  a  1002.  debenture  and  yon  had  got 
a  certain  number  of  these  debenture-holders,  and 
the  1002.  of  each  one  of  these  number  of  persons 
who  became  debenture-holders  and  who  paid  1002. 
to  the  two  companies  who  were  solvent  and  the 
one  which  was  insolvent,  you  will  find  each  one 
of  these  debenture-holders  treated  as  having 
advanced  332.  6<.  8<2.  to  each  of  the  solvent  com- 
panies and  332.  6«.  Sd.  to  the  insolvent  company.  I 
-do  liot  see  any  difficulty  in  doing  perfect  justice 
in  that  manner.  I  am  only  saying  this  to  show 
that  the  ultimate  result  was  aa  advance  by  each 
-of  the  ■  debenture-holders  to  the  company  to  the 
extent  that  bis  money  goes  into  the  coffers  of  the 
oompony.  Now,  it  is  said  that  either  we 
oagbt  to  treat  these  debenture-holders  as 
not  being  creditors  to  all  of  the  companies ;  or, 
■eoimdly,  that  if  we  do  treat  them  as  credi- 
tors at  all  we  are  to  treat  them  as  unse- 
cured creditors.  It  seems  to  me  that  in  this 
-state  of  facts  it  is  impossible  for  us  to  say  that 
we  ought  not  to  treat  these  debenture-holders  as 
-creditors  of  the  companies.  Upon  the  face  of  each 
-debenture  there  is  an  admission  of  a  debt  of  10002. 
tiiat  may  not  be  and  will  not  be  the  right  amount 
in  respect  of  each  company.  Bat  it  seems  to  me 
that  however  much  the  machinery  may  have  been 
misconceived — if  that  is  the  proper  word  to  use 


— there  still  is  to  the  extent  of  the  moneys  that 
each  debenture-holder  found  for  each  company  a 
debt  by  that  company  to  him.    Now,  assuming 
that  there  is  a  debt,  then  the  next  question  which 
arises  is,  Are  these  creditors  who  have  advanced 
these  moneys  to  these  companies  respectively  to 
come  in  with  the  unsecured  creditors  and  rank 
against   the    assets   pari   pasiu,    or    are    they 
secured  creditors,  and  do  these  debentures  give 
them  a  security  P      Now,    we  will  look  at  the 
debentures  and  see  what  the  objections  are.    The 
first  objection  to  the  debentures  is  in  regard  to 
their  form.    Each  document  is  called  a  "  deben- 
ture mortgage,"  and  the  issue  is  "  by  the  above- 
named   companies    jointly    of   twenty-five    first 
mortgage  debentures  of  10002.  each.    Redeemable 
on   or  before  the  30th  June  1902,"  and  so  on. 
Now,  I  shall    assume  for  the  purpose   of   my 
present  judgment  that  for  these  companies  to 
issue  twenty-five  first  mortgage  debentures  jointly 
was  it22ra  vires.    I  am  not  deciding  the  question 
to-day,  and  I  do  not  wish  to  be  understood  as 
saying  that  in  my  opinion  in  all  cases  where  com- 
panies for  trading  purposes — whether  it   is  the 
purchase  of  goods  or  whether  it  is  the  raising  of 
money — enter  into  such  a  transaction,  such  a 
transaction  would  be  necessarily  tU^a  vire*.    I 
think  that  it  must  depend  upon  the  circumstances 
of  each  case.    But  I  am  happj  to  say  that  I  have 
not  got  to  decide  that.    And  I  am  only  dealing 
with  the  present  case  upon  the  basis  that  this 
issue  by  the  companies  jointly  of  these  debentures 
was  ultra  vires.    Now,  when  yon  go  oa  and  look 
at  the  form  of  debenture  you  see  that  it  says  this : 
"  The  three  above-named  companies  (hereinafter 
called  the  companies)  jointly  and  severally  agree 
to  pay,"  and  then  it  statM  the  amount  of  the 
debenture.    Now,  it  is  to  be  observed  that  the 
covenant  there  is  a  joint  and  several  contract,  and 
if  there  had   been  the  several  covenant  alone, 
nobody  could  have  said  that  this  debenture  was 
qua,   that    several    covenant    void.      But    it    is 
suggested  that  it  is  void,  because  this  is  accom. 
panied  by  the  joint  covenant.    Then  it  goes  on : 
"  And  the  said  three  companies  hereby  respec- 
tively charge  with  such  payments  their  several 
undertakings  and  all  their  present  and  future 
properties  and  assets."    The  objection  to  that  is 
that  the  companies  are  thereby  charging  their 
assets  with  moneys  which  are  not  coming  into 
their  coffers,  and  moneys  which  in  the  circum- 
stances that  I  have  mentioned  it  is  plain  were 
intended  to  a  certain  extent   to   go   into   the 
coffers  of   other   companies  —  that   is   to  say, 
others,  speaking  of  the  two  that  remain,  making 
up  the  three.    I  think  that  I  have  now  read  suffi- 
cient of  this  form  of  debenture.    The  conditions 
are  set  out,  and  I  do  not  know  that  they  affect 
anything  that  was  done  here.    As  a  joint  deben- 
tnre  I  am  assuming  that  this  document  is  bad ; 
but  does  that  make  it  a  totally  void  securil^P 
The  companies  each  of  them   had  a  power  to 
borrow  money  to  the  extent  that  these  moneys 
actually  came  into  their  coffers,    and   for  the 
purpose  for  which  these  moneys  were  intended 
to    be    used    and    were    in    fact    used.     Am 
I  bound    to   say  that  because    this    debenture 
mortgage   is   void  and   ultra  vires,    in    so  far 
as    it    makes    each    one    of    these    companies 
charge  its  property  and  contract  to  pay  the  debts 
of  the  other  two  companies  yet  this  mortgage 
debenture  may   not  stand  good  to  the   extent 
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that  it  sives  security  for  the  separate  debts  which 
might   De  incurred  and  secured  by  these  com- 
panies respectively  for  the  benefit  of  their  own 
business.    I  do  not  think  so.    I  think  that  when 
one  bears  in  mind  the  undonbted  fact  that  these 
amounts  of  money  have  gone  into  the  coffers  of 
the  companies  respectively,  and   these  moneys 
have  come  from  the  debenture-holders,  and  that 
they  have   been  used   by  each  company  for  its 
benefit  for  proper  purposes,  and  have  been  used 
in  such  a  way  as  to  increase  the  assets  of  the 
company,  we  ought  not  to  refuse  to  give  effect  to 
the  debentures  in  so  far  as  they  create  a  security 
for  sums  which  were  borrowed  within  the  powers 
of  these  companies  respectively.     I  do  not  think 
that  these  sums  were  the  less  borrowed  by  these 
companies  intra   vires  because  at  the   moment 
when  they  gave  these  debentures  they  intended 
to  make  themselves  responsible  also  for  sums  of 
money  as  to  which  they  could  not  without  doing 
something  that  was  ultra  vires  incur  a  responsi- 
bility.   Under  those  circumstances  I  think  that, 
although    the    several    companies    undoubtedly 
purport  on  the  face    of    the  debentures  to  do 
things  which  for  the  purpose  of  my  present  judg- 
ment I  am  holding  to  be  ultra  vires,  yet  I  think 
that  we  ought  to  hold  that  these  debentures  stand 
good  as  a  security  for  these  moneys  which  have 
come  from  the  pockets  of  the  debenture-holders, 
and  have  been  received  and  enjojed  by  the  com- 
panies respectively.    I  do  not  propose  to  go  at 
auy  length  into   the  authorities.     But  I   think 
that  the  principle  is  very  well  stated  by  Willes, 
G.J.  in  the  case  which  Mr.  Upjohn  cited  to  us 
of  Roe  d.  Wilkinson  v.  Tranviarr  {or  Tranmer) 
(Willes,  682 ;  2  Wilson,  75).    As  the  covenant  is 
best  set  out  in  Wilson's  report,  I  will  read  it 
from  there.      The  covenant  appears   on  p.   78. 
That  was  a  case  in  which  a  convejance  was  in- 
tended to  operate  by  way  of  release,  but  it  could 
not  do  so,  and  the  court,  gathering  the  obvious 
intention  of  the  parties  so  tar  as  the  form  of  the 
document  was  concerned,  sought  to  justify  it  in 
carrying  out  the  real  intention  of  the  parties  by 
treating  the  release  as  operating  as  a  covenant  to 
stand  seised.    In  delivering  the  judgment  of  the 
court  Willes,  C.J.  observed  :  "  Lord  Hobart  (who 
was  a  very  great  man)  in  his  reports,  fo.  277, 
says :  *  I  exceedingly  commend  the  judges  that 
are  curious  and  almost  subtil,  aatuti,  to  invent 
reason  and  means  to  make  acts  according  to  the 
just  intent  of  the  parties,  and  to  avoid  wrong  and 
injury,  which  by  rigid  rules  might   be  wrought 
out  of  the  act';  and  my  Lord  Hale,  in  the  case 
of  Crossing  v.  Scudamore  (1  Vent.  141)  cites  and 
approves  of  the  passage  in  Hobart."     I  think 
here  that,  although  the  machinery  was  wrong, 
the   machinery  being   in  part  something  beyond 
the  powers  of  the  company,  we  ought  to  prevent 
injustice  by  holding  here  that  this  security  is  a 
good  security  in  so  far  as  the  moneys  of  the 
shai-eholders  have  come  into  the  coffers  of  each 
company  for  purposes  which  were  ultra  vires,  and 
have  been  so  employed.    In  one  part  of  the  case 
there  was  a  suggestion  made  as  to  an  inquiiy  to 
see  how  far  the  moneys  had  been  so  employed. 
But,  unless   some  such  inquiry  is  asked  for,  ,1 
think  that  we  ought  to  assume  that  the  moneys 
have  been  so  employed.      Under  those  circum- 
stances I  think  that  this  appeal  ought  to   be 
allowed.    And  I  think,  therefore,  that  the  costs 
ought  to  come  out  of  the  fund.    The  debenture- 


holders  will  add  their  costs-  to  their  security^ 
the  security  being,  I  am  informed,  absolutely 
insufficient. 

BoMER,  L.J. — I  have  come  to  the  same  con- 
clusion.  With  regard  to  the  point  which  concerns 
only  one  of  the  companies  that  we  are  dealing  with 
— namely,  the  Johnston  Foreign  Patents  Company 
— that  point  bears  upon  the  true  construction  of 
clause  D  in  art.  114  of  its  articles  of  association. 
Now,  with  regard  to  that  clause  D  it  is  clear  that 
prima  facie  that  was  intended  to  confer  a  power 
and  ^  not  to   cut  down   any  previously  existing 
powers  belonging  to  the  directors.    I  notice  that 
in  art.  114  before  it  comes  to  specify  the  particular 
powers,    numbered    by  letters,   it    is   expressly 
provided  that  these  should  be  conferred  without 
derogating  from  the  generality  of  the  foregoing 
powers  which  are  mentioned  in  the  article.    It 
must  be  remarked  that  clause  D  is  not  negative 
in  form.  It  is  positive  in  form  so  far  as  it  purports 
to  confer  a  power.     No   doubt  it  may  imply  a 
negative  too  ;  the  negative  must  arise  by  implica- 
tion.   But  what  implication  is  a  question  to  bo 
determined  by  consideration  of  the  wording  of 
the  clause  and  the  circumstances  of  the  case.    I 
tbink  that  so  far  as  an  implication  is  to  be  drawn 
from  clause  D  it  ought  not  to  be  an  implication 
that  until  preference  shares  are  issued  there  shall 
be  no  borrowing  powers  given  to  the  company 
at  all.    I  think  that  such  a  construction  would 
not  be  reasonable  under  the  circumstances.     And 
I  think  that  it   would  not    be  justified   by  tho 
wording  of   clause   D.     I  tbink  that  the  claoae 
really  implies  only  a  restriction  when  preference 
share  capital  exists.    I  do  not  think  that  it  was 
directed  to  the  case  of  there  being  no  preference 
share  capital  at  all.    And  I  cannot  help  thinking 
— though  this  may  be  a  matter  of  speculation — 
that  the  real  intent  of  the  clause  was  to  restrict 
the   borrowing  in   favour  of  existing  preference 
shareholders,  so  that  they  should  not  have  their 
security  cut  down  by  persons  with  a  higher  right 
being  put  before  them  without  their  consent  and 
approval.     At  any  rate,  I  cannot  myself  come 
to  the  conclusion  that  as  a  question  of  the  con- 
struction of  clause  D  it  is  to  be  inferred  that  when 
there  is  no  preference  share  capital  existing  there 
is  no  power  to  borrow  at  all.    On  the  contrary, 
I  think  that  the  general  power  exists ;  and  that, 
therefore,  so  far  as  this  point  is  concerned  the 
appellants  are  right.    That  brings  me  to  the  main 
point,  as  to  which  I  will  eay  what  I  have  to  say  as 
shortly  as  I  can.    I  will  assume — and,  indeed,  it 
must  not  be  inferred  from  anything  I  say  that  I 
differ  from  what  Byrne,  J.  has  decided — that  so 
far  as  these  debentures  purported,  as  a  matter  of 
substance,  to  make  each  company  plet^ge  its  credit 
and  assets  for  money  not  coming  to  the  company 
itself,   but    to    the   other    companies    also,    tho 
borrowing  was  ultra  vires.    And  I  think  that  the 
transaction  must  be  taken,  to  say  the  least  ,of  it, 
to  have  been  irregular  so  far  as  the  companies 
purported  to  contract  jointly,  and  so  far  as  the 
moneys  raised  were  carried  to  a  joint  account 
and  not  paid  direct  in  proportion  to  the  several 
companies.    Bat  the  transaction  we  are  consider- 
ing here  was  an  honest  transaction.     It  is  not  a 
case  where  there  has  been  any  allegation  of  fraud. 
Money  in  cash  has  been  honestly  advanced,  and 
has  come   into  the   pockets,  if  I   may  use  the 
expression,  in  shares  of  each  of  these  tnree  com- 
panies; and  I  think  that  under  those  oircum- 
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stances,  so  fax  as  each  company  obtained  its 
proportion  of  the  moneys  that  were  borrowed,  the 
court  onght,  if  possible,  to  snpport  the  transaction 
as  against  that  company  in  so  far  as  the  conrt 
can  legitimately  do  so.  Now,  I  think  in  this 
care  that  the  coart  can  and  ooght  to  uphold  the 
debentures  as  against  each  company  to  the  extent 
which  the  money  borrowed  came  into  the  coffers 
of  that  company.  I  may  point  out  that  there  is 
nothing  on  the  face  of  the  debentures  which 
renders  it  impossible  for  ns  to  make  the 
debentures  effectual  to  the  extent  to  which  I 
hare  indicated.  It  is  not  as  if,  on  the  face  of 
them,  there  was  merely  a  joint  liability  imposed 
upon  the  three  companies.  Each  company  under- 
takes and  agrees  to  p»y  the  whole  debt,  and  each 
company  charges  its  own  assets  with  the  payment 
of  the  whole  debt.  Therefore,  eo  far  as  the  form 
of  the  debentures  is  concerned,  although  the  joint 
covenant  may  be  treated  as  bad  and  as  non- 
existent, yet  there  is  nothing  to  prevent  the 
covenant  of  each  company  to  pay  the  debt  being 
enforceable  merely  because  the  amount  of  the 
debt  may  exceed  the  amount  absolutely  coming  to 
that  company.  So  far  as  the  form  is  concerned  it 
seems  to  make  each  company  liable  for  the  whole 
debt.  It  is  not  impossible,  therefore,  to  say  that 
the  company  may,  even  on  the  face  of  the 
debentures,  be  at  any  rate  liable  for  so  much 
of  the  amount  covenanted  to  be  paid  as  came  to 
the  company.  And  of  course  no  difficulty  arises 
on  the  form  of  the  debentures  from  the  fact  of 
the  charge  being  given — for  it  is  a  charge — for 
the  whole  debt,  and  therefore  clearly  a  charge  for 
the  lesser  amount.  Therefore  it  works  down  to 
this  :  In  substance  what  was  the  transaction,  and 
can  it  in  substance  be  held  good  to  the  extent 
to  which  the  moneys  borrowed  from  the  lenders 
came  to  the  coffers  of  each  company  P  I  take  the 
transaction  to  be  in.  substance  tbis  :  I  gather  that 
each  company  wanted  the  money  for  its  own 
purposes,  and  that  each  had  the  same  governing 
body  and  the  same  directors.  Erroneously  it  was 
thought  that  tLey  could  raise  the  money  wanted 
for  turee  companies  in  a  lump  sum,  and  subse- 
quently divide  it  between  the  three  companies 
after  carrying  the  moneys  to  a  joint  account 
when  it  was  ascertained  exactly  how  much  each 
company  wanted  for  its  particular  purposes. 
Kow,  so  far  as  each  company  got  from  that 
joint  account  moneys  for  its  own  purposes  and 
used  them  for  its  purposes  is  not  the  transaction 
this,  that  so  far  as  that  company  is  concerned 
while  purporting  to  borrow  that  money  and 
to  make  itself  liable  for  more  moneys,  it  did 
at  any  rate  borrow  that  amount,  and  make  itself 
liable  for  that  amount  I**  I  agree  that  the 
machinery  was  wrong,  that  the  joint  covenant 
was  inoperative,  and  that  the  joint  account  was, 
as  a  piece  of  machinery,  irregular.  But  still  it 
comes  to  this,  that  each  of  the  companies  did 
intend  to  borrow  monej  s  which  would  come  to 
itself.  I  agree  that  it  intended  to  make  itself 
liable  for  more,  bnt  it  did  intend  to  borrow  moneys 
although  it  was  through  a  curious  form  of  machi- 
nery. It  intended  to  borrow  moneys  part  of 
which  should  come  to  itself  and  part  of  which 
did  come  to  itself ;  and  so  far  as  that  is  concerned 
I  think  each  company  may  be  said  to  have 
borrowed  that  amount,  and  that  that  amount 
borrowed  was  within  its  powers.  As  I  have 
already  pointed  out.  there  is  no  objection  to  giving 


the  transaction  validity.  On  the  face  of  the  deben- 
tures themselves,  and  so  far  as  the  substance  is 
concerned,  in  looking  how  the  moneys  are  dealt 
with,  I  think  that  the  matter  onght  to  be  and  can 
be  supported  as  I  have  said  so  far  as  the  moneys 
raised  absolutely  came  to  the  coffers  of  the  com- 
pany for  the  reasons  given  by  my  Lord,  and 
which  may  have  been  given  by  me  already. 
Under  those  circumstances  as  I  have  said  I  agree 
to  the  extent  which  I  have  indicated  these  deben- 
tures ought  to  be  upheld.  And  as  substantially 
these  matters  are  indifferent  to  the  appellants, 
whether  they  had  greater  rights  or  not,  I  think 
that  in  substance  the  appeal  may  be  said  to  have 
been  completely  successful. 

Cozens-Hardt,  L  J.  —  I  am  of  the  same 
opinion,  and  I  do  not  propose  to  add  very  much  ; 
indeed,  I  do  not  propose  to  add  a  word  as  to  the 
construction  of  art.  114.  But  with  reference  to 
the  point  of  law  which  has  been  iurgned,  speaking 
for  myself,  I  entirely  agree  with  what  Byrne,  J. 
has  said  in  his  judgment,  that  a  general  power 
to  borrow  given  to  a  company  and  exercisable 
by  the  company  under  the  terms  which  are  to 
be  found  in  the  present  case  does  not  authorise 
a  joining  with  other  companies  in  the  borrowing 
of  a  sum  of  money  which  is  to  be  a  joint  borrow- 
ing and  charged  upon  the  whole  undertaking  of 
the  thiee  companies.  It  is  upon  that  assumption 
that  I  approach  the  consideration  of  these 
debentures.  But  when  I  do  that  I  cannot  abut 
my  eyes  to  this,  that  the  real  intention  and 
objection  was  that  each  of  the  three  companies 
should  have  a  portion  thereafter  to  be  ascertained 
of  the  25,(K)0i.  to  be  advanced  by  the  debenture- 
holders.  In  that  there  was  no  illegality.  Now, 
suppose  there  had  been  three  separate  debentures 
each  for  25,000!.,  one  given  by  each  of  the  com- 
panies. Then  in  that  case  it  would  have  been 
plain  that  each  debenture  could  only  be  ranked 
and  said  to  be  good  not  for  the  whole  25,0002.,  but 
only  for  the  amount  which  was  actually  received 
by  the  company  from  the  25,0001.,  and  which 
ultimately  got  into  the  coffers  of  the  company. 
Is  there  any  difficulty  at  all  in  our  giving  the  like 
effect  to  these  debentures  P  It  is  muddled  in 
form  I  agree,  but  it  contains  a  separate  covenant 
by  each  of  the  companies  and  a  separate  charge 
upon  the  aseets  of  each  of  the  companies.  It 
seems  to  me  that  even  in  substance,  regard  being 
had  to  the  honesty  of  the  whole  transaction,  we 
ought  not  to  deprive  these  debenture- holders  of 
their  security,  but  ought  to  say  that  the  deben- 
tures are  a  valid  security  by  each  of  the  three 
companies  upon  its  own  assets  to  the  extent  to 
whicn  such  company  has  received  any  part  of  th© 
25,000{.    If  necessary  there  may  be  an  inquiry. 

Appeal  allowed. 

Solicitors   for    the  appellants,  Paieman   and 
Read. 

Solicitors  for  the  respondent,  BlundeU,  Gordon, 
and  Co. 
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HIGH    COURT    OF    JUSTICE. 

OHANOERT  DIVISION. 

Aprn  20,  May  17,  /une  20  and  23. 

(Before  Eekewich,  J.) 

LiPUAN  V.  George  Pulman  and  Sons 

Limited,  (a) 

Nviaanee — Jnnuwttoft —  Damages —  Undertaking — 
Pleading— jEjMggeralion  in  plaintiff's  evidence 
— BpeeicU  or  general  damaje — Costs. 

Where  a  plaintiff  in  aelion  for  nuisance  by  noise 
and  vibration  claim*  an  injunction  which,  or  its 
equivalent  undertaking,  is  granted  by  the  court, 
and  also  asks  for  general  damages  as  ancillary 
to  the  real  remedy  sought,  he  is  not  entitled  to 
substantial  dam^es,  but  is  entitled  to  recover 
something,  not  as  compensation,  hut  acknowledg- 
ment of  the  wrong  he  has  suffered. 

In  the  absence  of  m,isconduet  a  successful  plaintiff 
who  has  not  failed  wholly  on  one  issue  in  the 
action  wUl  not,  subject  to  the  large  discretion  of 
the  court,  be  deprived  of  costs  because  some  of 
his  witnesses  have  been  guilty  of  exaggeration  in 
their  evidence. 

Action  by  Lewie  Lipman,  the  leasee,  residing 
and  oanying  on  business  as  a  greengrocer 
at  27,  Thayer-Btreet,  Kanchester-sqnare,  Londen, 
the  defendants,  George  Falman  and  Sons  Limited, 
being  printers  carrying  on  bnsiness  at  Nos.  24, 
25,  and  26  in  the  same  street,  No.  26  adjoining  the 
plaintifTs  premises. 

Flaintifi  complained  that  the  defendants' 
msushinery  oausea  a  nuisance  by  noise  and  vibra- 
tion, and  asked  for  an  injunction  restraining  the 
defendants,  their  agents,  &a.,  from  carrying  on 
business  so  as  by  noise  or  vibration  to  be  a 
nuisance  to  him,  also  for  damages.  He  alleged 
injury  to  health  and  great  personal  discomfort  by 
reason  of  the  nuisance. 

In  an  action — Piet  v.  Qeorge  Pidman  and  Sons 
Limited — commenced  in  Feb.  1902  against  the 
same  defendants  in  respect  of  the  same  matter, 
the  learned  judge  refen-ed  it  to  an  independent 
person  to  iubpect  and  report  on  the  state  of  the 
defendants'  premises  as  regards  the  alleged 
nuisance  by  noise,  and  plaintiff  accepted  d^n- 
dants'  undertaking  to  remove  certain  machinery 
in  the  basement  of  No.  26. 

It  appeared  that  pltuntifTs  lease  had  only  three 
years  to  run  at  the  time  of  the  commencement 
of  this  action  ;  his  premises  were  said  to  be  one 
hundred  years  old,  and  they  were  situated  in  a 
busy  thoroughfare  leading  out  of  High-street, 
Marylebone. 

Evidence  on  behalf  of  the  plaintiff,  given  by 
himself,  his  wife,  servants,  and  doctor,  alleged, 
amongst  other  things,  that  his  health  had  ^n 
seriously  injured  by  the  continuous  noise  and 
vibration,  and  that  his  wife  and  children  had  also 
suffered  since  Lady-day  1898,  when  defendauts 
entered  into  possession  of  No.  26,  Thayer-street 
That  the  noise  was  awful  at  night  because  the 
street  noise  was  less.  That  the  pictures  on  the 
walls  shook.  That  plaintiff's  family  could  not 
sit  in  the  first-floor  sitting-room.  That  plaintiff 
had  to  leave  his  house  for  a  month  and  had  to 
shut  up  business  owing  to  the  noise.  He  had  been 
treated  medically  for  his  nerves. 

(a;  Beported  by  W.  P.  Pain,  Eaq.,  Btrrlater-at-Law. 


In  the  opinion  of  the  learned  judge  this 
evidence  was  exaggerated. 

The  defendants  had  a  number  of  printing 
machines,  gas,  and  other  engines  working  inter- 
mittently on  their  premises,  but  they  had  done 
away  with  some  of  the  engines  and  taken  steps  to 
reduce  the  noise  and  vibration  from  those  near 
the  wall  of  the  plaintiff's  premises  since  the  order 
oa  the  28th  Oct.  1902  in  Fiet's  action. 

On  the  20th  April  1904,  after  hearing  witnesses 
on  behalf  of  the  plaintiff  and  the  defendants  in 
this  action,  Kekewich,  J.  made  an  order  referring 
to  Mr.  Charles  T.  Walrond,  civil  engineer,  to 
report  on  the  extent  of  the  inconvenience  (if  any) 
suffered  by  the  plaintiff  at  No.  27,  Tha,yer- street, 
who  reported  that,  in  his  opinion,  plaintiff  suffered 
inconvenience  both  by  day  and  by  night  when 
either  a  Grossley  gas  engine,  or  one  or  both  of  two 
printing  machines  in  No.  26  were  running,  and 
also  made  suggestions  for  remedying  the  same. 

Warrington,  K.O.  and  0.  L.  Clare  for  the 
plaintiff,  at  the  hearing  subsequently  to  the 
report,  asked  for  au  injunction,  insisted  on  his 
claim  for  damages,  and  tendered  evidence  of 
special  damage,  which,  however,  the  court  refused 
to  admit. 

Stewart- Smith,  E.C.  and  E.  Ford  for  the 
defendants.  —  If  the  plaintiff  claims  speciaJ 
damages  for  a  tort  he  must  specially  refer  to 
them  on  hib  pleadings : 

i  Ann.  Prao.,  put  1,  Appsndix  C,  aaot  6,  forms, 

Noa.3aDdll; 
London  and  Northern  Bank  v.  George  Nevnus  attd 
Co.,  16  Times  L.  Bsp.  433. 
The  plaintiff  ought  to'  be  deprived  of  some  part 
of  ms  costs  because  he  has  put  forward  an 
exaggerated  case  and  supported  it  by  untrust- 
worthy evidence. 

Kekewich,  J.  delivered  the  following  written 
judgment :— This  is  an  action  to  abate  a  nuisance, 
bnt  the  real  remedy  in  this  action  is  injunction, 
the  equivalent  for  which  is  provided  by  the  under- 
taking.    What  is  the  meaning  of  the  claim  for 
damages  P    It  is  admitted  to  be  for  general,  not 
for  special  damages ;  that  is.  not  for  damages 
which  can  be  classified  under  specified  hoards,  and 
to  which  certain  sums  measured  by  some  standard 
can  be  attributed.    If  the  plaintiff  asserts  and 
proves  "The  nuisance  has  obliged  me  to  leave 
home,  and  I  have  in  living  elsewnere  necessarily 
spent  money,  or  it  has  compelled  me  to  employ 
and  pay  a  medical  man,"  it  is  reasonable  that  he 
should  recover  damages  from  the  tort  feasor,  but 
that  is  special  damage  to  be  alleged  and  proved. 
Or  if  a  plaintiff  is  content  to  sue  for  damages 
only,  he  may  on  proving  the  nuisance,  expect  to 
obtain  a  verdict  for  an  amount,  bearing  a  propor- 
tion— not    easily    expressed    in    words  —  to    the 
iniquity  of  the  nuisance  and  the  annoyance  and 
discomfort  presumably  caused    by    it,    without 
ailing  or  proving  that  he  has  lost  money  by  it, 
or  has  been  affected  in  any  other  special  manner. 
But  here  the  plaintiff's  claim  for    damages  is 
ancillary  only.     No  particulars  are  given  or  could 
have  been  obtained  as  mentioned  in  the  Annual 
Practice   1904,  vol.   1.   p.  245,  and  getting   his 
injunction  or    its   equivalent,    why    should  [the 
plaintiff  receive  substantial  damages  P    They  are 
not    usually  given  in  analagous  oases  such   as 
trespass,  where  a  right  of  way  is  in   question, 
and  I  doubt  whether  any  precedent  could  be 
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found  for  them.  On  the  other  hand,  the  plain- 
tiff has  a  right  of  action  for  the  injnry  prior  to 
jadgment,  and  he  is  entitled  to  recover  something, 
not  by  way  of  ootupensation,  bat  aa  an  acknow- 
ledgment of  the  wrong,  for  which  no  compensation 
is  possible,  because  it  is  incapable  of  measarement. 
I  award  40«.  The  other  question  which  I  have 
to  decide  is  the  question  of  costs  of  the  action.  A 
successful  plaintiff  is,  I  conceive,  entitled  to  the 
costs  of  the  action  unless  an  exception  can  be 
established  under  one  or  other  of  two  heads.  If 
there  are  separate  issues — ^that  is,  different  issues 
which  are  distinct  on  the  pleadings,  or  caa  be  dis- 
tinguished on  the  evidence  by  the  court — and 
the  plaintiff  fails  on  one,  then  he  ought  to 
be  deprived  of  the  costs  of  that  issue  and 
generally  be  ordered  even  to  pay  the  costs  of  it. 
There  is  only  one  issue  here,  viz.,  nuisance  or  no 
nuisance,  by  reason  of  the  acts  complained  of.   A 

glaintiff  may  also  be  deprived  of  costs  where  he 
as  been  guilty  of  any  misconduct  directly  con- 
nected with  the  subject-matter  of  the  action. 
The  discretion  of  the  court  in  each  cases  is  large, 
and  ought  to  remain  large.  I  will  not  limit  it 
by  attempting  to  specify  instances.  But  the 
question  here  is  whether  the  plaintiff  oaght  to 
suffer  in  the  matter  of  costs  because  some  of  the 
witnesses  have  been  guilty  of  exaggeration.  In 
an  ideal  action  only  those  witnesses  would  be 
called  who  could  give  evidence  directly  bearing 
on  the  one  point  for  decision,  and  as  regards  that 
they  would  speak  infallible  truths.  But  that  is 
only  an  ideal  standard  which  cannot  be  reached 
either  by  witnesses  or  by  counsel,  or  by  the  soU- 
citors  by  whom  counsel  are  instructed,  and  one 
must  take  care  not  to  fetter  the  freedom  of 
investigation  of  fact  which  is  essential  to  the 
ascertainment  of  truth  and  the  administration  of 
justice.  There  was  much  exaggeration  in  the 
evidence  given  on  the  plaintLS's  Mhalf,  especially 
as  regards  the  upper  stories,  and  I  think  some  of 
the  witnesses  feU  into  serious  error,  but  I  do  not 
think  that  the  nuisance  having  been  established, 
though  not  to  the  extent  or  in  the  details  to 
which  those  witnesses  deposed,  the  plaintiff 
oaght  to  be  deprived  of  even  part  of  the  costs. 
Therefore  there  will  be  the  undertaking  arranged, 
and  by  way  of  damages — 40s.  damage,  and  the 
costs  of  the  action. 

Solicitors  for  the  plaintiff,  Hervey,  Smith,  and 


Co. 


Solicitor  for  the  defendants,  Samuel  Lithgow. 


June  20  and  21. 
(Before  Eekewicb,  J.) 
Muixbtt  and  othbbs  v.  United  Fbbncb 
FoLisHEBs'  London  Socxbtt.  (a) 
Trade  union  —  Unlawful   objects  —  Directly    en- 
forcing agreement — Infliction  of  fine  on  members 
— JurisdKtion    of   court  —  Injunction  —  Trade 
Union  Act  1871  (34  &  35  Viet.  c.  31),  ss.  3,  4, 
tuh-ss.  2,  3. 

Wliere  the  executive  committee  of  a  registered  trade 
union  have  passed  a  resolution  inflicting  fines 
upon  members  who  have  acted  in  a  Tnanner 
prejudicial  to  the  welfare  of  the  society  by 
working  in  the  same  shop  with  a  non-7nember 

la)  BaporMd  by  W.  P.  Paik,  Esq.,  K«nlater-«t-L«w. 


the  society  wiU  not  be  restrained  at  the  instance  of 
the  members  on  whom  such  fines  have  been  stated 
to  have  been  imposed  from  levying  them  even  on 
the  cusumption  that  the  rules  gave  no  direct 
power  of  fining.  To  prohibit  the  defendants  from 
levying  $ueh  fines  at  the  instance  of  parties  who 
still  wish  to  retain  the  benefit  of  membership  of 
the  society  with  its  attendant  advantages  would 
be  entertaining  legal  proceedings  instituted  with 
a  view  to  directly  enforcing  an  agreement  within 
sect.  4  of  the  Trade  Union  Act  1871. 

Eigby  V.  Connol  (42  L.  T.  jB«p.  139  ;  14  Ch.  Div.   * 
482}   and    Chamberlain's     Wharf    Limited   v. 
Smith  (S^i.  T.  Sep.  238;  (1900)  2  Ch.  605)  j 
followed.  "^ 

Howden  v.  Yorkshire    Miners'   Association  (88    .^^ 
L.  T.  Bep.  134;  (1903)  1  K.  B.  309)  disHn- 
guithed. 

Action  with  witnesses. 

Tbb  plaintiffs  were  seven  members  of  the  defen- 
dant society,  a  trade  union  consisting  of  branches 
and  members  working  in  the  frenoh  polishing 
trade,  duly  registered  under  the  Friendly  Society's 
Act  1896,  and  they  alleged  in  their  statement  of 
claim  that  certain  fines  of  15t.  each,  purported  to 
be  inflicted  upon  them  by  a  resolution  of  the 
executive  oommictee  of  the  defendant  society  on 
the  1st  May  1903,  were  ultra  vires  and  illegal, 
being  unjastified  by  any  of  the  rules  or  conditions 
of  membership  of  the  defendants'  society. 

They  also  alleged  that  the  defendants  wrong- 
fully claimed  that  the  plaintiffs  were  severally 
liable  to  pay  such  fines  and  in  default  to  suffer 
disqualifications  as  members,  including  depriva- 
tion of  out  of  work  support,  dispute  support, 
death  claim?,  suspension  of  membership,  and 
expulsion,  but  the  defendant  society  denied 
having  threatened  any  of  the  disqualifications  or 
deprivations  referred  to. 

The  plaintiffs  claimed  a  declaration  that  the 
fine  was  ultra  vires  and  illegal,  and  an  injunction 
prohibiting  the  defendants  from  levying  it,  or 
inflicting  any  penalties  for  nonpayment  of  it  on 
the  defendants,  together  with  damages  and 
further  relief. 

The  defendant  society  relied  upon  the  Trade 
Union  Act  1871  (34  &  35  riot.  c.  31). 

It  appeared  that  an  understanding  existed 
between  the  executive  committee  and  the  defen- 
dant society  and  one  Simeon  Emanuel,  who  kept 
a  french  polishing  shop  within  the  district  covered 
by  their  rules,  by  which  he  agreed  not  to  employ 
any  men  except  members  of  the  defendant  society. 

The  defendants  discovered  in  March  1903  tiiat 
one  Lanning,  who  was  not  a  member  of  any 
trade  union,  although  he  held  a  nomination  form 
in  another  trade  union,  and  was  on  various 
occasions  put  up  for  membership,  was  working 
for  Emanuel  as  a  french  polisher.  He  denied 
having  worked  for  lower  wages  than  the  unionists 
employed  in  the  same  shop. 

Budd,  the  secretary  of  the  defendants,  saw 
Foley,  Emanuel's  manager,  and  objected  to  the 
plaintiffs  working  with  Lanning.  The  plaintiffs 
wished  to  continue  working  with  him,  and 
addressed  the  following  letter  in  March  1903  to 
Rudd,  which  they  and  other  workmen  signed  : 

We  the  undenigned,  of  Emanuel's  frenoh  polishincr 
■hop,  think  W.  Luuing  is  being  viotimised  by  oertain 
individaaU  from  working,  and  as  a  body  we  are  willing 
to  work  with  him  nnder  nomination. 
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Thereupon,  after  notice  to  plaintiffs  to  attend  a 
meeting  of  the  executive  committee,  that  body  by 
a  resolution  carried  by  a  majority  of  one  vote 
decided  to  fine  each  of  the  plaintiffs  15«.  "  for 
their  disgraceful  conduct  re  Lanning." 

Robert  Lenny,  one  of  the  plaintiffs,  proved 
that  he  had  worked  for  some  weeka  before  he 
became  a  member  of  the  defendant  society,  and 
that  no  objection  was  made  by  defendants 
although  they  knew  he  had  only  a  nomination 
form. 

The  more  material  rales  of  the  defendant 
society  were  the  following  : 

Bale  1.  The  aooiety  is  established  for  the  ooUeotion 
and  oiroalation  of  information  and  trade  m&tters 
generally,  and  to  offer  all  leg:itimate  resistanoe  to 
enoroaohmenta  upon  the  work  and  wages  of  its  members ; 
and  foe  their  legal  protection  when  sabject  to  nnjnst 
treatment  on  the  part  of  employers  ;  to  regulate  the 
relations  between  employers  and  employed  ;  and  for  the 
establishmsnt  of  fands  for  the  sapport  of  members  who 
are  naemployed  or  in  dispute ;  to  make  prorision  for 
the  intgrment  of  deceased  members  and  deoeased 
wives  of  members ;  and  the  anperannaation  of  its  aged 
members. 

Bole  3.  The  execntive  committee  shall  .  .  . 
watch  over  all  mittera  in  the  interests  of  the  society  or 
trade  nnionism  generally  ;  they  shall  take  such  steps  as 
they  deem  necessarily  condaolve  to  the  welfare  of  the 
society  or  the  trade  nnion  movement. 

Bole  8,  clause  6.  The  executive  committee  or  branch 
shall  have  power  to  Bumm')n  any  member  to  attend  any 
of  their  meetings  to  answer  any  charge,  or  to  give  any 
necessary  explanation  or  information. 

The  rule  contained  a  power  to  fine  in  default 
of  attendance,  and  powers  to  fine  for  various 
breaches  of  specific  rules  were  contained  in  the 
rale  book  for  the  government  of  the  defendant 
society. 

By  sect.  2  of  the  Trade  Union  Act  1871 : 

The  purposes  of  any  trade  union  shall  not,  by  reason 
merely  that  they  are  in  restraint  of  trade,  be  deemed  to 
be  unlawful,  so  as  to  render  any  member  of  such  trade 
nnion  liable  to  criminal  prosecntion  for  conspiracy  or 
otherwise. 

By  sect.  3 : 

The  purposes  of  any  trade  union  shall  not,  by  reason 
merely  that  they  are  in  restraint  of  trade,  he  unlawful 
so  as  to  render  void  or  voidable  any  agreement  or  trust. 

By  sect.  4 : 

Nothing  in  this  Aot  shall  enable  any  oonrt  to  enter- 
tain any  legal  proceeding  instituted  with  the  object  of 
directly  enforcing  or  recovering  damages  for  the  breach 
of  any  of  the  following  agreements,  namely:  (1)  Any 
agreement  between  members  of  a  trade  union  as  such, 
concerning  the  conditions  on  which  any  members  for  the 
time  being  of  such  trade  nnion  shall  or  shall  not 
.  .  .  ~  employ,  or  be  employed ;  (2)  Any  agreement  for 
the  payment  by  any  person  of  any  subscription  or 
penalty  to  a  trade  nnion ;  (3)  Any  agreement  for  the 
application  of  the  funds  of  a  trade  nnion :  (a)  To  pro- 
vide benefits  to  members.  .  .  .  Bnt  nothing  in  this 
section  shall  be  deemed  to  conatitnte  any  of  the  above- 
mentioned  agreements  unlawful. 

Cyril  Dodd,  K.G.  and  A.  Basseii  Hopkins  for  the 
plaintiffs. — The  plaintiffs  seek  to  be  relieved  by 
injunction  from  certain  fines  which  they  say  were 
not  permitted  by  the  rules.  The  difficulty  arises 
from  the  executive  committee  insisting  on  pay- 
ment by  the  plaintiffs  of  the  fines  imposed.  The 
union  has  great  power  over  its  own  members,  and 
it  is  an  oppressive  use  of  that  power  to  fine  tiiem. 


A  combination  to  injure  a  workman  without 
justification  by  inducing  employers  not  to  con- 
tinue to  employ  him  is  actionable  since  Quinn  v. 
Leathern  (85  L.  T.  Rep.  289  ;  (1901)  A.  C.  495  : 

CUblan  v.  National  Amilgamated  Labourers'  Union, 
89  L.  T.  Bsp.  386,  per  Bomer,  L  J.  at  p.  391 ; 
(1903)  2  K.  B.  COO. 
The  conduct  of  the  defendants  as  between  man 
and  man  would  be  actionable,  and  it  is  not 
essential  in  order  that  the  plaintiffs  should 
succeed  that  they  should  establish  combination 
of  two  or  more  persons  to  do  the  acts  complained 
of:  (per  Romer,  L.J.  loe.  cit.)  To  act  as  the 
defendants  have  acted  is  to  effect  an  entire 
change  in  the  essential  condition  and  constitution 
of  this  society,  and  although  the  trustees  did  not 
move  the  men  have  a  right  to  take  action  on 
their  own  behalf.  Contracts  between  trade 
unions  and  their  members  are  not  void  as  being 
in  restraint  of  trade,  but  they  are  not  directly 
enforceable : 

Si  &  35  Vict  c.  31,  ss.  3  and  4  ; 

Rigby  v.  Connol,  42  L.  T.  Be?.  139  ;  14  Ch.  Div. 
482; 

Chamberlain's  Wharf  Ziimited  v.  Smith,  83  L.  T. 
Bep.  238 ;  (1900)  2  Ch.  605. 

Fry,  J.,  in  Wolfe  v.  Matthews  (47  L.  T.  Rep. 
168  ;  21  Oh.  Div.  194),  held  that  the  Trade  Union 
Act  did  not  prevent  the  court  restraining  the 
misapplication  of  the  funds  of  the  union  at  the 
instance  of  the  members  entitled  to  benefits. 
Again  in  Howden  v.  Yorkshire  Miners'  Associa- 
tion (88  L.  T.  Rep.  134;  (1903)  1  Z.  B.  308) 
the  Court  of  Appeal,  in  an  action  by  a  member  of 
the  defendants'  union,  held  the  application  of 
their  funds  to  strike  pay  where  they  had  not 
authorised  the  men  to  cease  work  was  ultra  vires 
and  should  be  restrained.  So  in  this  case  the 
acticn  is  brought  to  compel  the  trustees  to  do 
their  duty  in  maintaining  the  statiis  quo,  and  is 
not  brought  for  the  benefit  of  the  plaintiffs  alone. 
The  rules  give  no  power  to  fine  members  for 
working  with  a  non-member  who  holds  a 
nomination  form.  Plaintiffs'  point  is  that  they 
are  not  asking  for  an  agreement  to  be  enforced, 
bnt  they  do  ask  that  an  act  of  oppression  may  be 
stopped.  The  defendants  are  breaking  their  own 
constitution.  The  act  of  the  secretary,  Rudd,  is 
the  act  of  the  society  : 

Taff  Vale  Railway  v.  Amalgamated  Society  of  Rail- 
way Servants,  85  L.  T.  Bep.  147  ;  (1901)  A.  C. 
426; 

Qiblan  v.  National  Amalgamated  Labourers'  Uriion, 
89  L.  T.  Bep.,  per  Vaughan  Williams,  L.J.  at 
p.  390. 

Sioaine  v.  Wilson  (62  L.  T.  Rep.  309 ;  24  Q.  B.  Div. 
252)  was  also  referred  to. 

Mulligan,  K.O.  and  Martin  O'Connor,  for  the 
defendants,  were  not  called  upon  to  address  the 
court. 

Keeewich,  J. — In  my  opinion  this  action  is 
not  maintainable.  The  plaintiffs  complain,  first, 
in  the  letter  that  one  of  the  workmen  named 
Lanning  baa  been  victimised.  They  also  complain 
of  injustice  to  themselves,  and  they  wish  to  stand 
by  their  fellow-workman  and  to  assert  his 
freedom.  If  thev  wish  to  assert  their  freedom 
their  course  -would  be  to  decline  to  be  bound  by 
the  rules  of  the  trade  union.  But  they  do  submit 
to  be  bound  by  the  rules,  and,  if  so,  they  must 
submit  to  be  bound  by  the  law.    By  the  law  of 


Digitized  by 


Google 


Oct.  1,  190i.] 


THE   LAW  TIMES.. 


[Vol.  XCI— lc5 


Ghah.  DlT.] 


Be  DiTNH;  Bbinklow  v.  Singlbtox 


[OHA.N.  DiV. 


the  land  as  laid  down  in  the  Aot  of  34  &  35  Yict. 
«.  31,  the  Legislature  had  said  that  the  court 
would  not  enforce  these  rules.  The  plaintiffs, 
however,  say  that  there  is  no  intention  —  no 
reanest  to  the  court — to  enforce  these  rules. 
What  do  they  want  P  They  say  they  have  been 
improperly  fiaed,  and  that  if  they  pay  these  fines 
they  will  be  paying  something  that  they  ought 
not  to  pay.  If  the  plaintiffs'  contention  is  correct, 
the  trades  nnion  baa  no  remedy  but  expulsion. 
If  they  decline  to  pay,  the  society  can  expel  them. 
The  executive  committee  are  disposed  to  do  that 
whijh  they  may  do  if  the  fine  is  lawful.  They 
may  recede  from  that  claim,  but  they  may  visit 
them  with  some  penalties  and  disqualifications. 
The  plaintiffs  desire  the  court  to  say  that,  not- 
withstanding nonpayment  of  the  fines,  they  shall 
still  be  free  from  all  these  penalties.  In  other 
words,  that  they  shall  have  all  the  advantages 
of  the  society  without  paying  the  fine  —  that 
is,  they  are  asking  that  they  shall  be  restored 
to  their  complete  membership,  notwithstanding 
that  they  do  not  pay  the  fine.  That  seems  to 
me  to  be  a  relief  that  the  Legislature  had 
thought  good  to  say  the  court  should  have  no 
jurisdiction  to  grant.  It  seems  to  me  they  are 
asking  for  the  construction  and  enforcement  of 
the  rules,  and  the  case  seems  to  me  to  fall 
directly  within  Bigby  v.  Connol  {ubi  sup.) 
and  Chamberlain' B  Wharf  Limited  v.  Smith 
(■ubi  SUV.).  It  is  said  that  it  involves  all  the 
material  issues  in  Hotoden  v.  Yorkshire  Miners' 
Association  (ubi  sup.)  a  case  of  an  entirely  diffe- 
rent character,  and  it  is  pointed  out  by  all  the 
judges  in  that  case  that  it  is  differ^it.  There 
the  plaintiff  was  not  suing  for  his  own  hand. 
He  was  not  asking  for  any  right  or  privilege 
of  the  society  as  regards  himself.  The  point 
he  raised  was  this:  that  the  society  was  pro- 
posing to  divert  fnnds  which  were  contributed  for 
nnion  purposes  to  other  purposes  which  were  not 
authorised  by  the  rules.  Stirling,  L.J.  is  reported 
to  have  said  (88  L.  T.  Bep.,  at  p.  141) :  "  But  the 
plaintiff's  title  as  a  member  is  not  disputed,  and 
no  application  of  the  fnnds  in  favour  of  the 
plaintiff  is  claimed  by  this  action.  All  that  is 
sought  is  that  the  funds  shall  not  be  dealt  with 
otherwise  than  in  accordance  with  the  rules." 
That  is  a  very  different  thing  from  what  is 
claimed  here.  It  was  to  prevent  a  gross  injustice 
being  done — to  prevent  the  money  subscribed  to 
the  society  being  applied  to  purposes  for  which  it 
was  not  contributed.  That  case  stands  sound  by 
itself,  and  it  is  not  in  the  slightest  degree  incon- 
sistent with  what  I  now  decider  This  case  is 
within  the  exact  statutory  prohibition  of  the  Act 
of  Parliament.  I  give  judgment  for  the  defen- 
dants with  costs. 

Solicitors  for  the  plaintiffs,  Noon  and  Clarice. 

Solicitors   for   the   defendant   society,   Fred. 
Marriott. 


Feb.  10  and  11. 

(Before  Btbne,  J.) 

Be  Dunn  ;  Bbinklow  v.  Singleton.  (i) 

Beeeiver — Coals — -Action  charging  receiver    'j)ith 

misconduct  —  Dismissal    ef    action  —  Costs    of 

defence — No  benefit  to  trust  estate. 

An  action  was  brought  against  a  receiver  and 
administrator  pendente  lite  charging  him  with 
fraud  and  misconduct  while  acting  as  adminis- 
trator and  receiver. 

Held,  that  though  a  receiver  while  acting  in  the 
discharge  of  his  duty  is  entitled  to  be  indemni- 
fied against  all  loss,  the  guiding  principle  laid 
doum  by  Walters  v.  Woodbridge  (38  L.  T.  Bep.  * 
83;  7  Ch.  Div.  504)  is  that  the  defence  to  an 
action  must  be  for  the  benefit  of  the  estate,  and 
that  as  the  defence  to  this  action  eoiM  not  have 
resulted  in  any  benefit  to  the  estate,  that  the 
receiver  was  not  entitled  to  be  indemnified 
against  the  costs  incurred  in  successfully  defend- 
ing this  action. 

Courand  v.  Hanmer  (9  Beav.  3)  and  Bristowe  v, 
Keedbam  (2  Ph.  190)  distinguished. 

The  defendant  Singleton,  who  had  been  adminis- 
trator pendente  lite  and  also  receiver  in  the 
action,  claimed  to  be  indemnified  against  certain 
costs  incurred  by  him  in  defending  an  action 
brought  against  him  as  receiver  under  the  follow- 
ing circumstances : — 

The  testator,  A.  T.  Dunn,  died  in  April  1897, 
having  by  his  will  appointed  a  Mrs.  Addison  and  a 
solicitor  named  Hinks  executrix  and  executor 
thereof. 

Litigation  ensued  in  the  Probate  Division 
respecting  his  will,  and  in  May  1897  the  defen- 
dant Singleton  was  appointed  administrator 
pendente  lite. 

In  July  1897  the  usual  judgment  for  adminis- 
tration was  made  in  this  action,  which  was  a 
creditor's  action  for  the  administration  of  the 
testator's  estate. 

In  April  1898  probate  of  the  testator's  will  was 
(granted  to  the  executors  named  therein,  and  in 
May  1898  the  present  action  was  stayed  as 
against  SingletOD,  he  being  no  longer  the  repre- 
sentative of  the  estate,  and  he  was  appointed 
receiver  in  the  action  and  manager  of  Dunn's 
estate. 

In  July  1899  an  order  was  made  in  an 
action  of  Day  v.  Singleton,  directing  damages 
to  be  paid  out  of  Dunn's  estate  to  the  plaintiff 
Day. 

In  Jnly  1902  Singleton  was  discharged  from 
hia  receiverBhip,  hid  accounts  having  been  passed 
and  his  remuneration  and  coats  paid. 

In  Dec.  1902  an  action  of  Addison  v.  Singleton 
was  commenced  by  Mrs.  Addison,  as  personal 
representative  of  Dunn  and  a  beneficiary 
under  his  will,  against  Singleton  and  the  repre- 
sentatives of  Hinks,  the  other  executor,  who 
was  dead,  charging  Singleton  with  having  frau- 
dulently conspired  with  Hinks  to  bring  about 
unnecessary  litigation,  and  charging  Singleton 
with  gross  personal  fraud  and  negligence  in  the 
management  of  Dunn's  estate,  both  as  adminis- 
trator pendente  lite  and  as  receiver,  and  claiming 
60002.  damages. 

In  Feb.  1903  a  summons  was  taken  out  in  this 
action  on  behalf  of  Singleton,  asking  that  he 
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might  be  at  liberty  to  defend  the  action  of  Addi- 
son T.  Singleton. 

No  order  was  made  npon  this  summons  except 
that  the  plaintiff  in  this  action  was  to  give  notice 
to  Singleton  of  the  further  consideration  coiling 
on,  and  he  was  to  be  at  liberty  to  appear  at  his 
own  risk. 

The  action  of  Addieon  v.  Singhton  was  even- 
tually dismissed  with  costs  without  being  heard, 
as  the  plaintiff  did  not  support  her  action  when 
it  came  on  in  due  course  for  trial.  These  costs 
had  not  been  paid,  and  were  not  likely  to  be  paid, 
owing  to  Mrs.  Addison's  want  of  means,  and 
Singfeton  now  claimed  to  be  indemnified  in  respect 
of  uiese  costs  out  of  Dunn's  estate,  which  was 
insolvent. 

W.  M.  Cann  tor  the  plaintiff. 

Bowden,  K.G.  and  Stoket  for  Singleton. — A 
receiver  has  a  right  to  be  indemnified  from  the 
trust  estate  against  the  consequences  of  all  acts 
done  by  him  in  the  discharge  of  his  dut^,  not- 
v/ithstanding  the  fact  that  he  has  passed  his  final 
account  and  been  discharged : 

Levyy.  Davit  (1900)  W.  N.  174. 
In  the  case  of  Courand  v.  Hanmer  (9  Beav.  3), 
where  an  adverse  application  was  made  aeainst 
a  receiver  by  a  party  to  the  cause  which  was 
refused  with  costs,  and  the  applicant  was  wholly 
unable  to  pay  the  costs,  it  was  held  that  the 
receiver  was  entitled  to  be  indemnified  and  have 
his  costs  as  between  solicitor  and  client  out  of  the 
fund  in  hand  belonging  to  incumbrancers.  The 
right  of  indemnity  is  a  first  charge  on  the  fund 
in  court  in  priority  to  the  creditors  in  this 
action : 

Morison  v.  Moriton,  7  De  6.  M.  &  G.  214. 
Singleton's  defence  proved  successful,  and,  al- 
though he  bad  not  first  obtained  the  sanction  of 
the  court,  that  does  not  disentitle    him  to  his 
costs: 

Brittowe  v.  Netdham,  2  Ph.  190. 
A  receiver  is  in  a  similar  position  to  that  of  a 
trustee ;  the  court  will  see  that  trustees  are  in- 
demnified against  all  expenses  which  they  have 
honestly  incurred  in  the  administration  of  the 
trust: 

Walter*  r.  Woodbridge,  38  L.  T.  Eep.  83 ;  7  Ch.Div. 
504. 

They  also  referred  to 

Batten  v.  Wedgviood  Coal  and  Iron  Compatiy,  52 
L.  T.  Bep.  212  ;  28  Ch.  Div.  317  : 

Str<ypp  V.  Bull,  Bona,  and  Co.,  72  L.^T.  Bep.  514 ; 
(1895)  2  Ch.  1 ; 

Kerr  on  Beoeivere,  4kh  edit.,'pp.  211-213. 
Levett,  E.G.  and  W.  A.  Feck  for  Dunn's  execu- 
tors.— Singleton  is  not  entitled  to  any  payment 
in  respect  of  the  costs  of  the  action  of  Addison  v. 
Singleton.  In  the  case  of  Walters  v.  Woodbridge 
(ubi  tup.)  it  was  held  that  the  trustee  was  entitled 
to  be  paid  his  costs  out  of  the  estate  as  he  had 
defended  the  suit  for  the  benefit  of  the  estate, 
and  that  is  the  guiding  principle  in  all  these 
cases.  The  defence  of  this  action  could  not  have 
resulted  in  any  benefit  to  the  estate,  and  Singleton 
is  not  entitled  to  defend  his  character  at  the 
expense  of  the  trust  estate  unless  the  defence  is 
also  for  the  benefit  of  tiie  trust  estate.  They  also 
referred  to 

D'Oechtner  v.  Scott,  24  Beav.  239  ; 

Hotegood  v.  Pedler,  66  L.  J.  18,  Q.  B. 


P.  Wheeler,  for  a  creditor  having  liberty  to 
attend,  adopted  this  argument. 

Botoden,  E.G.  in  reply  referred  to 

Hosegood  v.  Pedler  (ubi  tup.) ; 

Balth  V.  Hyham,  2  P.  Wm«.  453  ; 

Hardoon  v.  BelxUot,  83  Ii.  T.  Bap.  573 ;   (1901) 

A.  C.  118; 
Btott  V.  MUne,  50  L.  T.  Bep.  742  ;  25  Ch.  Div. 

710. 

Cur.  adv.  vuiU. 

Feb.  11.— Btbne,  J.,  after  referring  to  the 
facts,  continued : — Mr.  Singleton  says  that  under 
the  well  known  rule  that  a  receiver  or  an  officer 
of  the  court  such  as  an  administrator  pendente 
lite  is  entitled  to  full  indemnity  from  the  trust 
estate  for  his  acts  done  in  that  capacity,  he  ought 
now  to  be  indemnified  against  the  costs  he  has 
been  put  to  in  the  action  of  Addison  v.  Single- 
ton, the  plaintiff  in  that  action  being  impecunious, 
and  it  not  being  disputed  that  there  is  no  nhanoe 
of  recovering  anything  from  her  by  way  of  oosts. 
I  do  not  want  to  state  in  a  concise  form  exactly 
and  precisely  the  limits  and  extent  of  the  nature 
of  the  indemnity  to  which  recovers,  officers  of  the 
court,  and  trustees  are  entitled.  It  has  been 
treated  throughout,  and  I  think  reasonably  so,  on 
the  footing  that  the  nature  of  the  indemnity 
given  in  the  case  of  trustees  is  similar  to  that 
given  by  the  court  to  its  officers  and  receivers. 
A  general  statement  of  the  rule  is  given  in  Kerr 
on  Receivers.  After  speaking  on  p.  211  of  the 
last  edition,  of  a  receiver  being  entitled  out  of  the 
fund  to  "his  costs,  charges,  and  expenses  pro- 
perly incurred  in  the  discharge  of  his  ordinary 
duties,  or  in  extraordinary  services  which  have 
been  sanctioned  by  the  court,"  the  author  goes 
on  in  a  subsequent  passage,  at  p.  213,  to  say: 
"  A  receiver  may  be  entitled  to  allowances  beyond 
his  salary  for  any  extraordinary  trouble  or  expense 
he  may  have  been  put  to  in  the  performance  of 
his  duties,  or  in  bringing  actions,  or  defending 
legal  proceedings  which  have  been  brought  against 
him.  Where,  for  example,  an  adverse  application 
had  been  made  against  a  receiver  by  a  party  to 
the  cause,  which  was  refused  with  costs,  the 
applicant  being  trholly  unable  to  pay  those  costs, 
it  was  held  that  the  receiver  was  entitled  to  be 
indemnified,  and  have  his  costs  as  between  soli- 
citor and  client  out  of  the  fund  in  hand,  although 
it  belonged  to  incumbrancers.  So  also  where 
a  receiver  defended  an  action  at  law,  and  the 
defence  was  completely  successful,  the  extra 
expenses  were  allowed,  although  the  receiver 
had  acted  without  the  leave  of  the  court." 
Then  other  instances  are  referred  to.  I  think  of 
all  the  authorities  that  have  been  referred  to,  the 
one  most  useful  for  trying  to  get  at  the  principle 
to  be  applied  is  Walters  v.  Woodbridge  (nM  *up.). 
The  report  in  the  court  below  is  in  20  W.  B.  520. 
In  that  case  there  had  been  an  acUon  by  trusteea 
and  executors  to  obtain  the  sanction  of  the 
court  to  a  certain  agreement  for  the  sale  of  the 
testator's  share  in  a  brewery  business.  That 
agreement  was  approved.  In  Dec.  1868  the  suit 
of  Woodbridge  v.  Teesdale  was  instituted  by  the 
next  friend  of  certain  infant  grandchildren  of  the 
testator  against  the  trustees  and  executors  of  his 
will.  The  bill  contained  various  charges  of  gross 
misconduct  on  the  part  of  Teesdale,  with  respect 
to  the  sale  of  the  testator's  share  in  the  brewery 
business,  and  it  prayed  that  it  might  be  declared 


Digitized  by 


Google 


Oot  I,  1904.] 


THE  LAW  TIMES. 


[Vol.  XCI.-137 


Ohak.  Dit.] 


Be  DUNH  ;  BBINKLOW  «.  SlNOLBTON. 


[OHAlf.  DiT. 


that  the  decree  in  Woodbridge  ▼.  Woodhridgt 
was  obtiuaed  by  fraud,  alleging  that  sufficient 
information  had  not  been  brought  before  the 
court  as  to  the  value  of  the  share  sold.  Teeadale 
applied  in  chambers  in  the  above  suit  of  Walters 
▼.  Woodbridge  (which  was  instituted  in  1863  for 
the  purpose  of  administering  the  testator's  estate) 
for  leave  to  defend  Woodbridge  v.  Teeidah. 
That  was  ordered  to  stand  over.  So  that  there  is 
a  remarkable  similarity  so  far  between  what  took 
place  in  that  action  and  in  tiiia  with  regard  to  an 
application  having  been  made  in  due  time,  but  not 
b«ing  giaated.  Then  Lord  Romilly  said:  "A 
trustee  may  be  allowed  to  institute  or  defend  a 
suit  at  the  cost  of  the  estate  where  the  suit  has 
reference  to  the  estate.  Where,  for  instance,  a 
claim  is  made  upon  the  estate,  the  court  allows 
the  trustee  hi^  costs  of  resisting  such  claim, 
thoueh  his  personal  conduct  is  not  called  in  ques- 
tion, out  the  court  will  not  allow  a  trustee  his 
costs  of  defending  a  suit  solely  for  the  purpose 
of  repelling  charges  of  personal  misconduct.  I 
regret  that  the  court  cannot  assist  the  trustee  in 
cases  where  the  plaintiff  or  the  next  friend  is  a 
man  of  straw,  and  I  wish  that  there  was  some  rule 
of  the  Court  by  which  plaintiffs  and  next  friends 
under  circumstances  like  these  might  be  required 
to  give  security  for  costs."  He  then  held  he  had 
no  power  to  grant  the  application,  and  refused  it. 
Then  that  came  on  to  he  heard  before  the  Court 
of  Appeal,  and  there  some  veiy  valuable  observa- 
tions were  made  by  Sir  George  Jessel  as  to  the 
princij^le.  He  says,  "  Then  as  regards  the  merits, 
the  suit  of  Woodbridge  v.  Teeidale  was  in  sub- 
stanoe  a  step  towards  impeaching  a  compromise 
which  has  been  decided  to  be  a  compromise  bene- 
ficial to  the  estate.  It  was  in  form  a  suit  to 
impeach  the  decree  sanctioning  that  compromise 
— a  decree  without  which  that  compromise  could 
not  have  been  carried  out,  since  it  was  requisite 
to  bind  persons  under  disability.  A  decree,  there- 
fore, setting  aside  the  decrse  in  Woodbridge  v. 
Woodbridge  would  have  gone  a  long  way  towards 
doing  away  with  the  compromise.  It  is  true  that 
the  bill  in  Woodbridge  v.  TeetdeUe  proceeds  on  the 
ground  of  personal  fraud  imputed  to  one  of  the 
trustees  in  obtaining  the  decree;  but  whatever 
the  ground  was  on  which  the  decree  was  im- 
peached, the  suit  was  defended  by  the  trustee, 
not  on  his  own  behalf,  but  simply  as  trustee.  It 
seems  to  me,  therefore,  to  come  within  the  prin- 
ciple that  where  an  action  is  brought  agaiuat  a 
trustee  in  respect  of  the  trust  estate,  whether  it 
be  an  action  of  ejectment,  trespass,  or  of  any 
other  description,  and  is  defended  by  the  trustee, 
not  for  his  own  benefit,  but  for  the  benefit  of  the 
trust  estate,  he  is  entitled  to  indemnity.  Here 
the  defence  by  the  trustee  was  for  the  benefit  of  the 
thrust  estate ;  it  is  true  that  at  the  same  time  he 
defended  his  own  character,  but  that  was  merely 
an  incident.  If  he  had  died,  and  his  co- trustees 
had  defended  the  action,  they  must  at  the  same 
time  have  defended  him.  The  defence  of  his 
character,  therefore,  doss  not  make  the  defence 
less  a  defence  on  behalf  of  the  trust  estate,  and 
there  is  no  reason  why  he  should  be  left  to  bear 
his  own  costs."  Then  follows  this  passage,  that 
was  very  much  relied  on  by  counsel  for  Mr. 
Singleton:  "The  principle  that  a  trustee  shall 
not  make  any  profit  from  his  office  is  rigidly 
enforced  by  the  Court,  and  the  principle  that 
while  he  acts  in  the  due  discharge  of  his  duty  he 


is  to  be  indemnified  against  all  loss  ought  to  be 
enforced  with  equal  strictness."    James  L.J.  was 
of  the  same  opinion,  and  he  said  :  "  The  Court  is 
very  strict  in  dealing  with  trustees,  and  it  is  the 
duty  of  the  Court,  as  far  as  it  can,  to  see  that 
they  are  indemnified  against  all  expenses  which 
they  have  honestly  inoarred  in  the  due  adminis- 
tration of   the  trust.    Lord   Bomilly  says  that 
the  trustee  here  defended  himself  against  a  fiilse 
charge,  and  was  in  the  same  position  as  any  other 
person  who  so  defended  himself ;   but  it  was  & 
charge  against  the  trustee  in  respect  of  acts  done 
by  him  in  the  due  administration  of  the  trusts, 
and  his  defence  was  beneficial  to  the  trust  estate, 
for  it  has  been  decided  that  the  compromise  was 
an  advantageous  one.    In  such  a  case  it  is  im- 
possible to  split  the  defence,  and  say  that  beoanse 
the  trustee  at  the  same  time  defended  his  own 
character  he  is  only  to  have  part  of  the  costs." 
Thesiger  L.J.  agreed   with   the   other  learned 
judges.    Now  I  gather  from  what  was  stated  by 
the  Court  of  Appeal  in  this  case  that  the  prin- 
ciple they  acted  upon  was,   that  a  trustee  or 
receiver  is  not  entitled  to  be  indemnified  against 
every  action  that  may  be  brought  charging  f  j  aad 
against  him  personally,  but  only  in  cases  where 
it  is  part  of  nis  defence  as  trustee  or  receiver  in 
an  action  brought  in  respect  of  the  estate  that  he 
is  also  defending  the  estate.     I  do  not  under- 
stand the  Court  of  Appeal  there  to  have  differed 
with    Lord    Bomilly,    if    Lord    Bomilly's    view 
had  been  the  correct  view  of  the  facts  of  the 
case,   namely,    that    he    ought   to    treat    it    as 
though  it  were  a  separate  action  brought  against 
the  trustee  on  the  ground  of  personal  fraud  or 
misconduct.    When  I  come  to  consider  what  was 
the  nature  of  the  astiou  brought  in  the  present 
case,  I  cannot  avoid  seeing  that  it  was  an  action 
the  defence  of  which  could  not  have  resulted  in 
any  benefit  to  the  trust  estate.    It  is  true  that 
the  charges  brought  against  Mr.  Singleton  were 
charges  brought  against  him  for  acts  done  while 
he  was  administrator  pendente  lite  and  while  he 
was  receiver ;  but  the  charges  against  him  are 
charges  of  gross  perdoaal  fraud,  and  however  sue. 
oessful  he  might  have  been,  as  he  was,  in  the 
defence  of  the  action,  that  could  result,  and  ha» 
resulted,  in  no  benefit  to  the  estate.    I  am  not 
laying  down  any  general  rule  that  it  must  be 
shown  to  be  for  the  t>enefit  of  the  estate,  although, 
as  at  present  advised,  I  do  not  quite  see  how  any 
action,  the  result  of  which  could  not  be  for  the 
benefit  of  the  estate,  would  be  allowed  to  be  de- 
fended at  the  expense  of  the  estate.    I  have  dealt 
at  some  length  with   Wallere  v.  Woodbridge  (ubi 
tup.)  because  it  appears  to  me  to  be  the  leading 
case  on  the  subject;   but  I  will  refer  to  a  few 
otheri  to  show  that  I  have  not  overlooked  them. 
The  first  is  Courand  v.  Hanmer  {ubi  eup.).  In  that 
case  a  clergyman  created  a  number  of  incnm- 
brances  on  his  living.    A  bill  was  filed  and  a 
receiver  was  appointed,  and  then  Hanmer  pre- 
sented a  petition  seeking  to  charge  the  receiver 
on  account  of  various  tSleged  neglects  and  de- 
faults ;  but  the  Master  of  the  Bolls  dismissed  it 
with  costs.    The  argument  is  not  given  at  length, 
but  it  is  stated  that  Mr.  Chandless  was  heard  for 
an  incumbrancer ;  and  the  Master  of  the  Bolls 
said,  "  I  have  no  doubt  that  the  receiver  must  bs 
indemnified,  and  have  his  costs  a^  between  solicitor 
and  client  out  of  the  fund."    That  was  a  proceed- 
ing in  an  action,  and  with  reference  to  accounta 
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brought  in  by  the  receiver  ;  and  it  appears  to  me 
it  is  analogona  to  a  case  where  opposition  has 
been  made  to  a  receiver  by  parties  entitled  to 
appear  on  passing  his  accounts  seeking  to  disallow 
items  in  his  accounts.  In  those  circumstances  I 
think  it  was  natural  and  right  that  his  costs 
should  be  allowed  out  of  the  estate  as  against  the 
incumbrancers  who  took  knowing  that  it  would 
be  subject  to  the  proper  costs  to  be  incurred  in 
an  incumbrancer's  suit,  and  the  receiver  was  ap- 
pointed as  much  for  their  benefit  as  for  the  benefit 
of  the  mortgagor.  It  appears  to  me,  therefore, 
that  that  case  is  no  authority  for  doing  what  is 
asked  in  the  present  case.  Another  case  referred 
to  was  Brittowe  v.  Needham  {ubi  sup.).  There 
the  receiver  did  not  obtain  the  sanction  of  the 
court.  He  defended  an  action  brought  against 
him  by  a  party  to  the  cause.  What  the  nature 
of  the  action  was  I  do  not  know.  It  appears 
to  have  been  an  action  brought  against  him  at 
law,  and  he  successfnlly  defended  it.  It  was 
probably  an  action  that  in  the  ordinary  course 
would  have  affected  the  estate  had  the  result 
been  different.  The  Lord  Chancellor  said  though 
that  circumstance  (that  is,  that  he  made  the 
defence  without  the  sanction  of  the  court)  would 
have  deprived  the  receiver  of  his  right  to 
reimbursement  if  he  had  failed  in  his  defence, 
"  yet,  as  he  had  succeeded  without  putting  the 
«state  to  the  expense  of  an  application  to  the 
oourt,  which  he  might  have  made  for  his  own 
secnrity,  there  was  no  reason  why  he  should  not 
stand  in  the  same  position  as  to  indemnity  as  if 
he  had  made  that  application.''  The  decision 
there  only  is  that,  by  not  applying  to  the  court 
for  leave,  the  receiver  is  not  deprived  of  that 
indemnity  which,  if  he  had  applied  for  leave 
and  obtained  it,  he  would  in  a  proper  case  have 
been  entitled  to.  The  case  of  Ho$egood  v.  PedUr 
{ubi  sup.),  before  Charles,  J.,  that  was  cited  I  will 
not  refer  to  at  length,  because  there  the  circum- 
stances were  very  different  from  those  of  the 
present  case ;  bnt  there  are  certain  observations 
in  it  with  regard  to  the  right  to  indemnity  being 
a  right  of  indemnity  while  the  office  is  continuing, 
and  in  respect  of  acts  done  in  the  course  of  that 
office,  which,  so  far  as  they  have  any  bearing  on 
the  present  case,  are  hostile  to  the  claim  on  behalf 
of  Mr.  Singleton.  I  of  course  regret  very  much 
that  Mr.  Singleton  should  snSer  by  reason  of  the 
impecuuiosity  of  the  person  who  has  brought  an 
action  of  such  a  nature  against  him  ;  but,  without 
lining  into  the  illustrations  that  were  put,  it  is 
perfectly  obvious  that  a  line  must  be  drawn 
somewhere,  and  that  a  receiver  cannot  be  entitled 
to  indemnity  in  respect  of  the  costs  of  an  action 
brought  against  him  if  it  is  a  pnrely  personal 
action  against  him  and  not  having  relation  to  the 
estate,  except  so  far  as  the  acts  complained  of 
were  acts  done  by  him  while  acting  as  an  officer 
of  the  court.  I  think,  therefore,  that  the  present 
application  by  the  late  receiver  for  costs  incurred 
and  for  indemnity  against  these  costs  out  of  this 
estate  must  be  refused. 

Solicitors :  Stanley  Atlenborough ;  Potonall  and 
Co.;  Crawford  and  Chester;  A.  F.  V.  Wild; 
Boberts  and  Wrightson. 


KING'S  BENCH  DIVISION. 

Tuesday,  April  19. 

(Before  Channrll,  J.) 

Thokas  Firth  and  Sons  Liuited  (apps.)  v. 

COMIIISSIONESS         OF        INLAND        BeVENITE 

(resps.).  (a) 

Revenue  —  Stamp  —  "  Discharge  "  —  Debenture 
stock — Indenture  creating  debentures — Indorse- 
ment on  indenture  of  acknowledgment  that 
debenture  stock  has  been  redeemed  and  paid  off 
— Liability  of  acknowledgment  to  ad  valorem 
duty— Stamp  Act  1891  (54  .£-  55  Vict.  c.  39), 
s.  101,  ls(  sohed.,  head  "  Mortgage,"  sub-head  5, 
and  head  "  Receipt,"  ezempttan  11. 

By  an  indenture  between  a  company  and  trustees, 
after  reeiting  that  it  had  been  resolved  that 
debenture  stock  of  the  company  of  a  specified 
am/>unt  should  be  created  and  issued,  the  com- 
pany charged  all  their  property  both  present 
and  future  loith  the  redemption  and  payment  off 
of  the  debenture  stock.  The  indenture  toas  duty 
stamped,  and,  after  the  whole  of  the  debenture 
stock  had  been  redeemed  and  paid  off,  there  was 
indorsed  upon  the  indenture  an  acknowledgment 
by  the  surviving  trustees  for  the  debenture 
hiolders,  acknowledging  that  all  the  debenture 
stock  ueured  by  the  within-written  indenture 
and  all  interest  thereon  had  been  redeemed, 
paid  off,  and  satisfied. 

Held,  thai  the  instrument  so  indorsed  upon  the 
indenture  was  not  a  "  discharge "  within  the 
meaning  of  the  term  "  discharge  "  in  sub-sect.  5 
of  the  head  "  Mortgage  "  in  the  schedule  to  the 
Stamp  Act  1891,  ana  was  therefore  not  charge- 
able with  the  ad  valorem  duty  of  6d.  per  lOOZ. 
under  that  sub-head;  but  that  it  was  a 
"  Receipt "  tvithin  the  meaning  of  the  Act,  and 
would  nave  been  liable  to  the  duty  of  Id.  as  a 
receipt,  but  being  indorsed  upon  a  duly  stamped 
instrument  it  came  within  the  11th  exemption 
under  the  head  "  Receipt,"  and  was  exemptfrom 
duty. 

Cask  stated  by  Commissioners  of  Inland 
Revenue  pursuant  to  sect.  13  of  the  Stamp  Act 
1891. 

On  the  Slst  July  1903  an  instrument  was  pre- 
sented on  behalf  of  Thos.  Firth  and  Sons  Limited, 
a  company  registered  under  the  Companies  Aots 
(hereinafter  called  the  appellants),  by  their  solici- 
tors, to  the  Commissioners  of  Inland  Revenue 
under  the  provisions  of  sect.  12  of  the  Stamp  Act 
1891  for  the  opinion  of  the  commissioners  as  to 
the  stamp  duty  with  which  the  instrument  was 
chargeable. 

The  following  is  a  oopy  of  the  instrument  in 
question : 

Whereas  the  within-named  Chwlea  H.  Firth  died  on 
the  1st  day  of  Deoember  1892,  the  within-named  Bar- 
nard Platta  Broomhead  died  on  the  15  th  day  of 
December  1893,  and  the  within-named  Jamee  H.  Barber 
died  on  the  25th  day  of  Deoember  1902,  we  the  within- 
named  Ed«rard  Firth,  John  Bradley  Firth,  and  Samnel 
Boberts  do  hereby  acknowledge  that  all  the  debenture 
stock  seonred  by  the  within- written  indenture  and  all 
interest  thereon  has  been  redeemed,  paid  off,  and 
eatiified.  As  witness  oar  hands  this  30tb  day  of  Jane 
1903.  —  Edward  Firth,  John  Bradlkt  Fibtb, 
Saucei.  Hobirts. 

(i)  Beportad  by  W.  W.  Oaa,  £«(.,  Barrlatai^at-Lav. 
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This  uutrnment  was  indorsed  on  an  indenture 
bearing  date  the  23rd  Deo-  1831,  which  was  set 
out  in  the  schedule  to  the  case,  and  which  in 
effect  secured  redeemable  debenture  stock  amount- 
ing to  lOO.OOOJ. 

The  indenture  bo  set  oat  in  the  schedule  (on 
which  the  instrnment  in  question  was  indorsed) 
was  as  follows : 

Stamp  1251.  This  Indenture  made  the  23rd   dsy  of 
December  1881  between  tho*.  Firth  and  Sons  Limited 
{hereinafter  called  "  the  company  ")  of  the  one  part  and 
Sdward  Firth,  of  ShefSeld,  in  the  coonty  of  York     .     .    . 
Cbarlee  Henry  Firth,  of  Sheffield    .    .    .     John  Bradley 
Firth,    of  Sheffield    .     .    .    James   Henry  Barber,  of 
Sheffield     <    .     .     Barnard     Fiatta     Broomhead,    of 
Sheffield    .    .    . '  and    Samuel   Boberta,   of    Sheffield 
.    .    .    aa  tmstees  for  the  holders  of   the  debantare 
stock  hereinafter  mentioned  (irhioh  parties  are  herein- 
After  referred  to  as  "  the  said  tmstees ")  bf  the  other 
part.     Whereas  at  a  meeting  of  the  directors  of   the 
company  held  this   23rd  day  of  December  1881  it  has 
been  resolved  that  a  debenture  stook  of  the  company  to 
the  amonnt  of  100,0001.  be  created  and  issued  npon  and 
•nbjeot  to  the  conditions  contained  in  the  schednle  to  and 
be  aeoored  by  these  presents.    And  that  the  seal  of  the 
company  be  affixed  to  these  presents  immediately  after  the 
passing  of  the  said  resolation.    Now  this  indentore  wit- 
neseetta  that  the  company  do  hereby  covenant  with  the 
said  tmstees  that  all  the  property  of  the  company  both 
present  and  incare  shall  stand  and  be  charged  with  the 
redemption  and  payment  otE  of  all  the  said  stook  and 
the  interest  thereon  in  accordance  with  the  conditions 
contained  in  the  schednle  to  these  presents,  and  that  sU 
the  said  atook  and  interest  shall  be  a  first  charge  on 
all  the  said  property.    Provided  always  and  it  is  hereby 
declared  and  agreed  that  the  charge  hereby  created  shall 
be  a  floating  secnrity,   and  accordingly   the   company 
may  in  the  course  of  their  bnsiness  or  for  the  purpose 
of  oarrying  on  the  same  deal  with  all  or  any  of  the  said 
property  in  such  manner  as  they  may  think  fit.     And  in 
partionlar  may  sell,  exahange,  lease,  or  otherwise  dis- 
pose of  the  same.     And  may  declare  and  pay  dividends 
oat  of  profits.    But  the  charge  hereby  created  shall  have 
priority  over  any  and  every  other  mortgage  or  charge 
whioh  the  company  may  create.    In  witntsi  whereof. 

Then^  followed  the  schedule  to  the  indenture 
containing  the  conditions  upon  and  subject  to 
which  the  debenture  stock  of  the  company  to 
the  amount  of  100,0002.  was  created  antt  issued, 
and  those  conditions  contained  nothing  as  to 
the  form  of  acknowledgment  of  payment. 

The  indenture  wajs  duly  stamped  with  the  duty 
of  1251. 

The  debenture  stock  was  redeemed  and  paid  oS 
in  parsnance  of  the  provisions  of  the  indenture, 
and  upon  payment  off  the  instrument  in  question 
previously  set  out  was  indorsed  on  the  indenture. 
The  only  then  remaining  trustees  for  the  debeu- 
tnre  stockholders  were  Edward  Firth,  John 
Bradley  Firth,  and  Samuel  Boberts,  whose  signa- 
tntes  were  appended  to  the  instrument  in 
qnestion. 

The  commissioners,  being  of  opinion  that  the 
instrument  was  chargeable  by  reference  to  the 
head  "mortgage,"  sub-head  5,  in  the  first 
schedule  to  the  Stamp  Act  1891,  as  a  discharge 
of  a  security  by  way  of  mortgage  or  of  the  benefit 
tliereof,  or  of  the  money  thereby  secured,  assessed 
it  as  liable  to  the  duty  of  252. — namely,  6d.  per 
cent  on  100,0002.,  that  being  the  total  amount  of 
the  money  at  any  time  secured  by  the  indenture 
of  the  23rd  Dec.  1881,  and  the  duty  so  assessed 
had  been  duly  paid. 


The  appellants,  being  dissatisfied  with  the 
assessment,  had,  in  pursuance  of  the  13th  section 
of  the  Stamp  Act  1891,  required  the  commis- 
sioners to  state  and  sign  a  case  setting  forth  the 
questions  on  which  their  opinion  was  required, 
and  the  assessment  made  by  them,  and  the 
commissioners  stated  and  signed  this  case  ac- 
cordingly. 

The  questions  for  the  opinion  of  the  court 
were: 

Whether  the  instrument  was  liable  to  the  duty 
of  252.  as  aforesaid ;  if  not,  to  what  doty  (if  any) 
the  instrument  was  liable. 

The  Stamp  Act  1891  (54  &  55  Yict  o.  39), 
provides : 

The  first  schedule  deals  with  stamp  duties  on 
instruments.  Under  the  head  "  Beconreyanoe  " 
we  have  "  reconveyance,  release,  or  renunciation 
of  any  security.    See  Mortgage,  &o." 

Then  under  the  head  "  Mortgage  " : 

Mortgage,  bond,  debantare,  covenant  (except  a 
marketable  security  otheririae  specially  charged  with 
duty)  .  .  .  (1)  Being  the  only  or  principal  or 
primary  seoority  (other  than  an  eqnitable  mortgage)  for 
the  payment  or  repayment  of  money  .  .  .  ezoeeding 
300i.  For  every  lOOi.,  and  also  for  any  fractional  part 
of  1001.,  of  the  amount  sscnred  .  .  .  2«.  6d. 
,  .  .  (5)  Beconveyance,  release,  disoharge,  surrender, 
re-surrender,  warrant  to  vacate,  or  renunciation  of  any 
such  security  as  aforesaid,  or  of  the  benefit  thereof,  or 
of  the  money  thereby  secured.  For  every  1001.,  and 
also  for  any  fractional  part  of  1001.,  of  the  total  amount, 
or  value  of  the  money  at  any  time  secured    .     .     .     6d. 

Sect.  101 — under  the  heading  "  Beceipts  " — 
provides : 

(1)  For  the  pnrposes  of  this  Act  the  exprsssioa 
"  receipt "  includes  any  note,  memorandum,  or  writing 
whereby  any  money  amounting  to  two  pounds  or 
upwards,  or  any  bill  of  exchange  or  promissory  note  for 
money  amounting  to  tiro  pounds  or  upwards,  is 
•oknowledgsd  or  expressed  to  have  been  received  or 
deposited  or  paid,  or  whereby  any  debt  or  demand,  or 
any  part  of  a  debt  or  demand,  of  the  amount  of  two 
pounds  or  upwards,  is  acknowledged  to  have  been 
settled,  satisfied,  or  discharged,  or  whioh  signifies  or 
imports  any  such  acknowledgment,  and  whether  the 
same  is  or  is  not  signed  with  the  name  of  any  person. 
(2)  The  duty  upon  a  receipt  may  be  denoted  by  an 
adhesive  stamp,  whioh  is  to  be  oancelled  by  the  person 
by  wbom  the  receipt  is  given  before  he  delivers  it  out 
of  his  hands. 

In  the  first  schedule  to  the  Act,  under  the  head 
"Beceipt": 

Bsoeipt  given  for,  or  upon  the  payment  of  money 
amountmg  to  21.  or  upwards.  Id. 

Then  there  are  a  number  of  exemptions.  No.  11 
of  which  is  as  follows : 

Beceipt  indorsed  or  otherwise  written  upon  or  con- 
tained in  any  instrument  liable  to  stamp  duty,  and  duly 
stamped,  acknowledging  the  receipt  of  the  consideration 
money  therein  expressed,  or  the  receipt  of  any  principal 
money,  interest,  or  annuity  thereby  seonred  or  therein 
mentioned. 

Danchwertt,  K.C.  (John  Dixon  with  him)  for 
the  appellants.— The  document  set  out  in  the 
schedule  was  a  covenant  by  way  of  floating  charge 
on  the  property  of  the  company  to  secure  certiLin 
debenture  stock.  The  company  paid  ofE  the 
holders  of  the  det>enture  stock,  and  subsequently 
this  memorandum,  which  was  simply  a  memo- 
randum of  the  acknowledgment  of  the  payment, 
was  indorsed  upon  that  indenture.    The  Grown 
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that  this  inBtrament  is  chargeable  as  a 
M  or  discharge  at  the  rate  of  6(2.  per  cent.  In 
OovemnutU  Stock  afUl  Other  Seeuritiet  Inve$liMnt 
Conmany  Limited  y.  Manila  Railway  Company 
(75  L.  T.  Ren.  553,  at  p.  554;  (1897)  A.  C.  81,  at 
p.  86)  Lord  liacnaghten  gires  what  has  always 
been  accepted  as  the  correct  deflnition  of  a  floating 
charge  sach  as  this.  He  says :  "  A  floating 
secnrity  is  an  eqnitable  charge  on  the  assets  for 
the  time  b^ng  of  a  going  concern.  It  attaches 
to  the  subject  charged  in  the  varying  condition 
in  -which  it  happens  to  be  from  time  to  time." 
This  ioatramcnt  creates  no  present  security  at 
all ;  it  is  only  a  possibility  of  a  security,  and  it 
is  submitted  that  it  is  expressly  exempt  from 
stamp  duty,  and  the  only  stamp  duty  to  which 
it  conldbe  taxable  would  be  as  a  "  receipt."  In 
the  schedule  to  tbe  Act,  ander  the  title  "  Mort- 
gage," par.  5,  we  have  "reconveyance,  release, 
discharge,"  and  so  on.  The  terms  "  warrant  to 
vacate  and  "renunciation"  are  Scotch  terms, 
and  do  not  come  in  here.  The  only  question, 
therefore,  is  whether  this  was  a  "  releasie  "  or  a 
"  discharge."  It  was  not  a  release  or  discharge, 
bat  it  comes  under  the  heading  '  Keoeipt."  Tbe 
definition  of  "  receipt "  is  civen  in  sect.  101,  sab- 
sect.  1  of  the  Act ;  and  the  present  instrument 
is  clearly  covered,  if  not  by  other  words  in  this 
definition,  by  these  words  at  least,  "  aay  memo- 
randam  .  .  .  whereby  any  debt  or  demand 
.  .  .  is  acknowledged  to  have  been  settled, 
satisfied,  or  discharged."  If  the  matter  stood 
there  this  instrament  would  clearly  be  a  ''re- 
ceipt," and  would  require  to  be  stampsd  with  a  1^. 
stamp  as  a  receipt  within  the  meaning  of  that 
definition.  Bat  then  exemption  No.  11  under 
the  heading  "receipt"  clearly  exempts  such  an 
instrament  as  this  from  that  receipt  stamp ; 
becauEO  it  is  a  "receipt  indorsed  upon  .  .  . 
any  instrument  liable  to  stamp  duty,  and  duly 
stamped "  —  and  the  indenture  of  1881,  upon 
which  this  instiument  was  indorsed,  was  liable 
to  stamp  duty  and  was  in  fact  duly  stamped, 
being  suimped  as  stated  in  the  margin  with 
a  stamp  of  1252.,  and  it  acknowledges  "the 
receipt  of  any  principal,  money,  interest,  or 
aonoity  thereby  secured  or  therein  mentioned." 
It  comes  exactly  within  those  words  of  exemption. 
Under  the  heading  "  mortgage  "  a  debenture  has 
to  be  stamped  notwithstanding  that  it  is  only  a 
floating  security,  and  the  decisions  show  that 
this  deed  of  1881  was  simply  a  debenture,  and  it 
was  stamped ;  and  it  the  instrament  indorsed  upon 
it  is  liable  at  all  to  ad  valorem  duty,  it  must  be 
either  as  a  reconveyance,  or  a  release,  or  a  dis- 
charge. It  cannot  be  a  reconveyance,  as  there 
was  nothing  to  reconvey.  It  cannot  be  a  release 
or  discherge,  as  there  cannot  be  a  release  or 
discharge  either  of  a  property  or  of  a  person 
from  something  which  does  not  exist.  This 
memorandum  is  a  mere  admission  that  the  debt 
has  ceased  to  exist — that  the  money  has  been  paid. 
The  persons  who  signed  the  memorandum  were 
not  competent  to  execute,  or  release,  or  discharge. 
The  only  persons  who  could  release  or  discharge 
from  the  debt,  if  it  had  not  osasad  to  exist,  were 
the  persons  to  whom  the  debt  was  owlog — namely, 
the  debenture  stockholders.  The  trustees  had  no 
power  under  the  trust  deed  to  release  or  diEcharge 
the  property  if  the  debt  was  not  paid.  A  release 
or  discharge  of  a  security  is  something  which  has 
an  operative  effect    The  distinction  is  very  well 


put  by  Martin,  B.  in  Bovoei  v.  Foster  (30  L.  T. 
Rep.  O.  S..  at  p.  307 ;  2  H.  &  N.,  at  p.  788),  where 
he  says :  "  The  distinction  between  a  receipt  and 
a  release  is  this — a  release  annihilates  the  debt, 
but  a  receipt  is  only  evidence  of  payment,  and  if 
it  be  proved  that  in  point  of  fact  no  payment 
was  made,  it  cannot  operate  against  such  proof." 
The  very  essence  of  the  release  or  discharge,  as 
used  in  this  schedule,  is  something  which  has,  as 
Martin,  B.  puts  it,  the  effect  of  annihilating  ; 
it  must  have  an  operative  effect,  whereas  in  this 
case  the  memoi  audum  has  no  operative  effect,  but 
is  a  mere  acknowledgment  which  could  if  neces- 
sary be  contradicted : 

Lea  v.Lancaihire  ani  Torluhire  RailuMiy  Company 
25  L  T.  B«p.  77;  L.  Bsp.  6  G&.  527. 

It  cannot  be  the  discharge  of  a  security,  as  the 
Crown  allege,  bacause  the  security  was  already 
satisfied  by  the  debenture-holders  lieing  paid  off, 
and  nobody  could  afterwards  have  taken  advan- 
tage of  the  deed  of  1881.  A  very  wide  meaning 
has  to  be  given  to  the  word  "  receipt "  in  this  Act: 
(per  Lord  Bnssell,  C.J.  in  Attorney-  Oeneral  t. 
Carlton  Bank  (81  L.  T.  Eep.  115;  (1899)  2  Q.  B. 
158).  If  the  Crown's  contention  were  right,  this 
ad  valorem  duty  of  6(2.  would  be  payable  not 
merely  on  the  payment  off  of  a  mortgage  debt, 
but  also  on  payment  off  of  any  debt  tecured  by  a 
mere  bond,  debenture,  or  covenant.  The  general 
opinion  has  always  been  that  a  mere  receipt  and 
nothing  more,  not  purporting  to  release  or  dis* 
charge,  whether  the  money  was  paid  or  not, 
came  under  the  heading  "  Receipt  or  acknowledg- 
ment "  :  if  indorsed  on  the  mortgage  deed,  cove- 
nant, or  bond,  it  was  not  liable  to  any  duty ;  if 
not  so  indorsed,  it  was  liable  to  the  duty  of  l<i. 
only.    See 

Davidfon's  Preoedenti,  4th   edit.  (1881),  vol.  i, 
put  2,  p.  302. 

Boiolatt  (Sir  EJuiard  Carson  (S.-6.)  with  him) 
for  the  respondents. — This  memorandum  con- 
tains an  involved  receipt  and  an  involved  acknow- 
ledgment ;  but  the  question  is  whether  it  does 
not  go  farther.  It  may  be  conceded  that  a  bare 
retieipt  for  the  payment  of  money  secured  by 
a  document  of  this  kind  would  not  be  liable 
to  this  'ad  vilorem  duty.  But  thia  is  a  docu- 
ment wbicb,  according  to  its  terms,  is  noi 
really  primarily  a  receipt,  but,  in  so  far  as 
it  is  a  receipt,  it  couples  the  statement  of  tho 
receipt  with  the  effect  of  it — namely,  tbat  the 
debenture  stock  has  been  redeemed,  piid  off,  and 
satisfied.  Therefore,  whether  it  iscooolusive  or 
not  against  those  who  gave  it,  it  is  a  statement  by 
those  entitled  to  enforce  the  security,  that  tha 
security  is  at  an  end.  It  is  given  practically  from 
a  business  point  of  view  as  conclusive  evidence 
of  the  security  being  at  an  end.  The  memo- 
randum is  a  receipt,  but  it  is  somethiog  more 
than  a  receipt.  Tbe  word  "  discharge  "  is  used  ia 
its  popular  signification,  and  this  was  a  discharge 
to  tbe  persons  who  were  subject  to  this  security. 
It  was  given  in  order  tbat  those  interested  might 
have  it  in  writing  that  the  security  was  gone,  and 
theref  jre  it  is  a  discharge.  [Chamnell,  J. — It 
is  agreed  that  if  there  had  been  a  subsisting 
obligation  at  the  time  this  dcxiument  was  written, 
it  might  operate  in  one  or  other  of  those  differ- 
ent ways,  either  as  a  reconveyance,  release,  or 
discharge.  It  would  then  have  an  operation  in 
putting  an  end  to  an  existing  obligation,  but  thft 
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•ppeHaata'  point  is  that  it  did  not  pnt  an  end  to 
sn  existing  obligation  because  there  was  none, 
but  was  merely  evidenoe  of  that  which  had 
prerionsly  been  pnt  an  end  to.]  It  is  eTidence, 
bnt  not  oonolosiTe  evidence,  of  that.  If  limited 
to  that  then  no  other  word  than  "  release  "  wonld 
have  bean  necessary ;  the  word  "  discharge  " 
wonld  not  have  been  neoeasarr.  "Release" 
would  cover  any  case  where,  a  debt  being  sub- 
sisting, one  says  "  I  give  it  back  to  the  person 
owing  it,  or  I  forgive  it" — ^not  that  he  pays  it  oS 
— tiiat  would  be  a  "  lelease."  Then  why  is  the 
wtod  "  dischar^  "  wanted  ?  Because  if  there  is 
a  document  which  is  to  be  the  protection  of  the 
person  liable  against  the  oontinuanoe  of  the 
dooammt  which  is  a  security,  that  is  a  discharge 
if  it  goes  b^nnd  being  a  mere  receipt.  This 
document  may  have  been  preceded  by  actual 
payment;  but  it  is  given  in  order  that  the  person 
nable  may  be  protected  against  the  security 
being  still  in  force  against  them,  and  bwtg  that, 
it  is  enough  to  make  it  a  discharge. 

DanekwerU,  K.G.  in  reply. — The  respondents' 
contention  makes  two  admissions  which  put  them 
ont  of  court.  First,  it  is  said  that  this  was  not 
conclusive  evidence.  If  anything  is  conclusive  it 
is  a  reconveyance,  a  release,  or  a  discharge  of  the 
security,  because  it  means  that  it  puts  an  end  to 
and  annihilates  the  securitv.  In  the  second  place, 
it  is  said  that  it  was  a  discharge  of  the  payment, 
or  an  acknowledgnnent  that  the  payment  was  dis- 
chaiged.  That  orings  the  case  within  the  very 
woru  of  sect  101. 

Cha-NKKLI,,  J. — ^I  think  when  this  matter  comes 
to  be  understood  it  is  really  very  clear.  These 
instruments  that  come  under  the  various  sub- 
headings beginning!  under  "Mortgage,"  are  all 
cases  of  operative  mstmments.  To  begin  ^th, 
there  are  "Mortgages,  Bonds,  Debentures,  and 
Covenants,"  and  these  things  are  all  instruments 
which  create  some  security,  or  obligation,  or 
whatever  it  may  be.  Then  come  "xranafers, 
Assignments,  and  Dispositions,"  all  of  which  are 
operative  instruments.  Then  comes  sub-head  5, 
"Beoonveyance,  Release,  Discharge,  Be-sur- 
render.  Warrant  to  Vacate,  or  Raranciation." 
We  are  saved  from  discussing  the  last  two, 
be<»uae  we  are  told,  and  I  have  no  doubt  rightly, 
that  they  are  Scotch  terms.  All  the  others — the 
only  doubtful  one  being  "  Discharge  "—seem  to 
me  to  be  really  intended  to  describe  instruments 
which  have  an  operation  as  instruments  in  putting 
an  end  to  something  which  was  existing  down  to 
ttut  time,  and  which  was  created  by  the  instru- 
ments previonslv  mentioned.  They  are,  as  stated 
ia  the  sub-heading,  reconveyances,  releases,  &c., 
"of  any  such  security  aa  aforesaid,  or  of  the 
bmefit  thereof,  or  of  the  money  thereby  secured." 
They  are  things  that  operate  to  put  an  end  to  the 
obUgations  created  by  the  instruments  described 
under  sub- head  1.  The  document  in  question  in 
&is  case  is  quite  clearly,  I  think,  not  a  document 
which  has  any  force  as  an  instrument  in  putting 
sn  end  either  to  any  obligation,  or  to  any  secu- 
rity, or  to  anything  else.  It  is  evidence  that  the 
•obugatiion  or  seonnty  had  ceased  to  exist,  and  the 
evidence  that  the  thing  had  ceased  to  exist  comes 
quite  clearly  under  the  heading  "  Receipt."  I  do 
mot  think  it  follows  that  a  document  may  not  be 
both  a  receipt  and  a  discharge ;  but  I  do  think 
that  tlie  things  mentioned  in  this  heading— sub- 


heading 5  of  the  heading  "  Mortgage  " — ^namely, 
"Reconveyance,  Release,  Discharge,  Surrender, 
Resurrender,"  all  mean  instruments  which  have 
some  operation  in  patting  an  end  to  an  obliga- 
tion. The  only  possible  doubtful  one  is  "Dis- 
charge," and  in  respect  to  that  I  construe  it  with 
reference  to  the  other  documents  with  which  it  is 
found,  and  that,  I  think,  means  not  a  document 
which  is  evidence  of  a  previous  dischar^p,  but  a 
document  whidi  does  in  itself  actually  discharge 
the  obligation.  That  bong  so,  I  think  that  this 
document  dees  not  come  within  that  term 
"  discharge,"  and  that  it  is  only  liable  to  be 
stamped  as  a  "receipt."  In  the  present  case, 
however,  it  does  not  need  to  be  stamped  as  a 
receipt,  because  it  is  indorsed  on  a  document 
already  duly  stamped.  App^laUov^d. 

Solicitors  for  the  appellants,  Johvton,  Weather- 
all,  and  Sturt,  for  Broomheoid,  Wightman,  and 
Moore,  Sheffield. 

Solicitors  for  the  respondents,  Solieitor  of 
Inland  Bevenue, 


»^'" 


Tueeday,  April  19.     f^t-  if '•w  '    •''/ 
(Before  Ghanitill,  J.)     ^'  '^t'i'  f^ 
Undbbobottnd  Elbctbic  Railways  Goupakt 
OF    London    Limitbd    (apps.)   v.    Gousiis- 
siONBBs  of  Inland  Rbybnub  (resps.).  (a) 

Eevenue — Stamp  duty — Conveyance  on  soZs— Con- 
eideration  contisting  of  "  money paytAle  periodi- 
cally or  in  perpetuity  " — Conveyance  "  subject 
contingently  to  payment  of  money  " — Considera- 
tion for  sale  consisting  in  part  of  uncertain 
amount  depending  on  contingency — Ad  valorem 
duty  on  conveyance — Stamp  Act  1891  (54  d  55 
Vict.  e.  39),  «8.  56  (2),  57. 

By  an  agreem,ent  for  sale  made  under  the  seals  of 
the  companies  parlies  thereto,  it  teas  agreed  that 
a  company  should  sell  to  a  neto  company  and 
the  new  company  should  purchase  the  whole 
undertaking  of  the  old  company,  part  of  the 
consideration  for  the  sale  being  the  payment  of 
a  specified  amount  in  money  and  shares.  It  was 
also  agreed  that  the  profits  of  the  new  company 
for  each  year  should  be  applied,  first,  in  paying 
a  dividend  of  5  per  cent,  on  the  amount  for  the 
tim^  being  paid  up  on  any  shares  for  the  time 
being  issued  by  the  new  company  ;  and,  secondly, 
in  paying  to  the  original  company  "  as  afurthir 
part  of  the  consideration  for  the  said  side  such 
a  sum  as  shall  be  equal  to  a  dividend  of  3  per 
cent,  for  such  year  on  the  amount  for  the  time 
being  paid  up  on  such  of  the  original  ordinary 
share  capital  of  5,000,000!.  in  the  new  company 
as  shall  for  the  time  being  have  been  issued  by 
the  n«to  company."  Commissioners,  in  estima- 
ting the  ad  valorem  stamp  duty  upon  the  agree- 
ment, having  brought  in  this  annual  sum  as 
being  contingently  payable  either  in  perpetui^ 
or  for  an  indefinibs  period,  within  sects.  56  (a) 
and  57  of  the  Btamo  Act  1891. 

Held,  that  this  anntial  sum  was  too  uncertain  and 
unascertainable  to  be  brought  in;  that  it  was 
svhjeet  not  only  to  the  eontingenev  in  respect  of 
the  amount  of  the  profits  available  in  any  year 
for  distribution  amongst  the  shareholders,  but 

(«)  BaporMd  by  W.  W.  On*,  Uni.,  ItamaierHtt-Likw. 
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aho  to  the  contingency  arUinq  from  the  uncer- 
tainty OB  to  what  amount  might  be  paid  up  far 
the  time  being  on  any  iharee  itmed  by  the  new 
company ;  that  it  therefore  afforded  no  real  basis 
for  calewation  and  ought  not  to  be  taken  into 
account  in  estimating  the  ad  valorem  stamp 
d\tty  on  the  instrument. 

Gasb  stated  by  the  CommUsioners  of  Inland 
Revenue  pursuant  to  sect.  13  of  the  Stamp  Act 
1891  (54  &  55  Vict  c.  39). 

On  the  ISth  July  1902  an  instrument  was  pre- 
sented on  behalf  of  the  Underground  Electric 
Railways  Company  of  London  Limited  (the 
appellants)  by  their  solicitors,  to  the  Commis- 
sioners of  Inland  Revenue,  under  the  provisions 
of  sect.  12  of  the  Stamp  Act  1891,  for  the  opinion 
of  the  commissioners  as  to  the  stamp  duty  with 
which  the  instrument  was  chargeable. 

The  instrument  was  set  out  in  a  schedule  to 
this  case.  It  was  an  agreement  for  sale,  and  was 
made  in  England  under  the  seals  of  the  companies 
parties  thereto. 

The  material  parts  of  the  agreement  were  as 
follows : 

An  agreement  made  tUa  25th  day  of  Jane  1902 
between  the  Metropolitan  Diitriot  Eleotrio  Traction 
Company  Limited  (hereinafter  oalled  the  "traotion 
company  "  of  the  one  part  and  the  Undergroand  Eleotrio 
Bailways  Company  of  London  Limited  (hereinafter 
called  "  the  new  company  ")  of  the  other  part :  Whereas 
the  traction  company  claims  to  be  entitled  to  the  righta 
and  assets  speciSed  in  the  statement  of  aooonnts  which 
for  the  pnrpose  of  identification  has  been  signed  by  the 
ohairman  and  secretary  of  the  traotion  company  labjeot 
only  to  the  liabilities  and  incumbrances  to  which  the 
same  reapeotively  appear  by  snoh  statement  of  acooants 
to  be  respeotirely  snbiect,  and  the  traotion  company  is 
also  entitled  to  divers  other  aeaets,  and  has  also  entered 
into  the  contracts  and  engagements  specified  in  a 
sohednle  similarly  identified  ;  and  whereas  the  nominal 
oapital  of  the  traotion  company  is  1,000,0001.  divided 
into  50,000  shares  of  201.  each;  and  whereas  the 
traction  company  and  others  have  lately  procnred  the 
new  company  to  be  incorporated  nnder  the  Companies 
Acts  1862  to  1900  with  a  nominal  oapital  of  5,000,0001. 
divided  into  500,000  shares  of  1 01.  eaoh,  and  it  is  intended 
that  all  snoh  shares  shall  be  ordinary  shares ;  and 
whereas  it  is  provided  by  the  third  of  the  articles  of 
association  of  the  new  company  that  the  new  com- 
pany shall  exeonte  an  agreement  in  the  terms  of 
the  draft  therein  mentioned  with  power  nevertheless 
to  agree  to  any  modification  of  the  terms  thereof  either 
before  or  after  the  exeoation  thereof,  and  this  agree- 
ment is  in  the  terms  of  the  said  draft  Bnbjeot  to  certain 
modifications  thereof  whioh  have  been  agreed  upon 
between  the  patties  hereto.  Now,  it  is  hereby  agreed 
as  follows : 

1.  The  traction  company  shall  sell  and  transfer  and 
tiie  new  company  shall  purchase  and  take  over  as  on 
and  from  the  25th  day  of  April  1902  (hereinafter  called 
"  the  date  of  sale  ")  all  and  singular  the  nndertaking, 
rights,  and  assets  of  the  traction  company  whatsoever 
and  wheresoever  subject  to  the  respective  liabilities  and 
inonmbranoes  to  which  the  same  respectively  appear  to 
be  subject  by  the  said  statement  of  acconnts  or  Bchedale 
of  contracts,  but  otherwise  free  from  inonmbrancei. 

2,  Fart  of  the  consideration  for  the  said  sale  shall 
be:  (a)  The  snm  of  500,0001.,  which  (snbjeot  to  the 
proviso  contained  in  anb-olanae  (b)  of  this  olanae)  ahall 
be  paid  in  cash  by  the  nsw  company  to  the  traction 
company  on  the  completion  of  the  pnrohase,  together 
with  interest  at  the  rate  of  51.  per  cent,  per  annum  on 
250,0001 ,  part  of  snch  snm  oalcnlated  from  the  25th 
day  of  March  1902  np  to  the  date  of  the  passing  of  the 


final  resolotion  for  the  winding.ap  of  the  traotion  oom- 
pany,  bat  in  any  STsnt  for  not  mora  than  one  calendar 
month  from  the  date  hereof,  (b)  The  snm  of  500,0001., 
whioh  shall  be  satisfied  by  the  iasne  to  the  traotion 
oompaay  or  its  nominees  of  100,000  ordinary  shares  of 
101.  aacdi  in  the  new  company,  whioh  shall  be  numbered 
from  1  to  100,000  (both  inclusive),  and  shall  for  all 
purposes  be  deemed  to  be  paid  np  to  the  extent  of  51. 
per  share,  and  shall  accordingly  have  the  snm  of  51. 
per  shara  credited  as  paid  np  thenon  -.  Provided  that 
the  said  sum  of  500,0001.  shall  be  rednoed  by  snch  a 
snm  as  shall  be  equal  to  the  difference  between  the 
amount  aotnslly  paid  up  on  each  shara  of  the  traotion 
oompany,  npon  whioh  151.  has  not  been  paid  np  or 
credited  as  paid  up,  and  the  sum  of  151.,  the  reduotion 
in  reapect  of  the  nonpayment  of  the  last  oall  of  SI. 
being  made  out  of  the  oash,  and  the  reduction  in  respaet 
of  the  nonpayment  of  previous  oslls  being  made  out  of 
the  sharas.  The  traotion  oompany  or  its  nominees  shall 
not  sell  or  otherwise  dispose  of  any  of  the  said  partly 
paid-np  shares  befora  the  1st  day  of  May  1904,  except 
with  the  pravions  consent  of  the  new  company,  or 
except  upon  the  terms  that  the  said  nominees  ahall 
enter  into  a  pooling  agreement  in  aach  form  as  shall 
have  been  aooepted  by  the  holders  of  a  majority  of  the 
shares  for  the  time  being  issued  by  the  new  company. 

3.  The  profits  of  the  new  company  available  for 
dividend  in  reapect  of  eaoh  year  shall  be  applied  in 
the  following  order  and  manner  that  is  to  aay: 
First,  in  payment  of  a  cumnlative  dividend  at  tiie 
rate  of  5  per  cent,  per  annom  up  to  the  end  of  such 
year  on  the  amount  for  the  time  being  paid  up  on  any 
shares  for  the  time  being  issued  by  the  new  oompany, 
and,  secondly,  (whioh  was  the  clause  now  in  question), 
in  paying  to  tjie  traction  oompany  or  its  assigns  as 
a  further  part  of  the  consideration  for  the  said  sale 
snoh  a  sum  as  shall  be  equal  to  a  dividend  of  3  per 
cent,  for  such  year  on  the  amount  for  the  time  being 
paid  up  on  some  of  the  original  ordinary  share  capitiJ 
of  5,000,0001,  in  the  new  oompany  as  shall  for  the  time 
being  have  been  issued  by  the  new  oompany.  Thirdly, 
in  setting  aside  and  appropriating  such  sums  to  the 
reserve  fund  of  the  new  oompany  as  its  directors  for 
the  time  being  may  think  fit  provided  always  that  any 
moneys  which  the  dinotors  may  decide  to  distribute 
out  of  reserve  in  respect  of  any  year  in  addition  to  any 
sums  whioh  may  have  been  carried  to  raserve  before 
ascertaining  the  said  profits  available  for  dividend  in 
respect  of  such  year  shall  be  used  in  the  first  plaoe  to 
make  good  any  dividends  unpaid,  and  any  balance 
shall  be  divided  in  accordance  with  sab-olause  4 ;  and, 
fourthly,  one  equal  half-part  of  the  balance  (if  any) 
of  the  said  profile  for  anoh  year  shall  be  paid  to  the 
traotion  oompany  or  its  assigns  as  a  further  part  of  the 
consideration  for  the  said  sale,  and  the  other  half-part 
of  snoh  balance  shall  be  applied  in  such  manner  as  the 
new  company  may  think  fit. 

The  remaining  clauses  of  the  agreement  were 
not  now  material. 

In  assessing  the  duty  payable  by  reference  to 
sect.  59,  sub-sect.  2,  of  the  Stamp  Act  1^1,  the 
commisBioners  computed  the  consideration  for 
the  property  agreed  to  be  sold  as  1,947,5832.  IBs.  5<i., 
which  consideration  for  the  purpose  of  assessing 
the  duty  payable  upon  the  instrument  in  question, 
was,  after  making  the  deductions  in  the  Bam» 
section  authorised,  computed  at  1,527,3572. 17s.  lid. 
This  sum  and  the  apportionment  thereof  mad& 
for  the  purposes  of  the  assessment  were  admitted 
to  be  correct  if  the  commissioners  were  right  in 
including  therein  780,0002.  under  clause  3  (2)  of 
the  agreement. 

The  commissioners  were  of  opinion  that  the. 
sum  contingently  payable  out  of  profits  in  each 
year  under  this  sub- clause  was,  as  therein  ex> 
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pressed,  "  part  of  the  consideration  for  the  sale," 
and  that  so  far  as  suoh  sum  was  oapable  of 
aaoertainment  at  the  date  of  the  agreement  it 
was  liable  to  ad  valorem  conveyance  duty  at  the 
rate  of  lOi.  per  cent.  The  railway  company  con- 
tended that  such  sum  was  incapable  of  ascertain- 
ment by  reason  of  the  ramoteness  of  the  con- 
tingency npon  which  the  payment  mnst  be 
made. 

At  the  date  of  the  agreement  the  whole  of  the 
ordinary  share  capital  of  5,000,0002.  in  the  new 
company  had  been  issued — ^namely,  500,000  shares 
of  102.  each,  and  on  100,000  of  such  shares  52. 
per  share  had  then  been  paid  up,  and  on  the 
remaining  400,000  shares  21.  per  share  had  been 
paid  up,  such  payments  amounting  together  to 
1,300,0002.  Upon  this  sum  of  1,300.0002.,  39,0002. 
was  the  sum  which  is  equal  to  a  dividend  of  32. 
per  cent,  for  a  year. 

As  the  annual  sum  specified  in  the  second  sub- 
clause of  clause  3  was  in  the  opinion  of  the  commis- 
sioners contingently  payable,  according  to  the 
terms  of  the  agreement,  either  in  perpetuity  or  for 
an  indefinite  period  within  the  meaning  of  sect.  56, 
sub-sect.  2,  of  the  Stamp  Act  1891,  the  commis- 
sioners were  of  opinion  that  the  duty  fell  to  be 
charged  upon  the  said  annual  amount  multiplied 
hy  twenty  in  accordance  with  the  provisions  of 
that  section,  and,  accordingly,  assessed  together 
with  other  duty  on  the  remaining  part  of  the 
consideration,  a  duty  of  10«.  per  cent,  npon 
39,0002.  X  20  (=--  780,0002.),  the  duty  being  equal 
to  39002.  The  railway  company,  on  the  otner 
hand,  contended  that  this  was  not  a  periodical 
payment  within  the  meaning  of  this  section. 
With  this  part  of  the  assessment  the  appellants 
expressed  themselves  dissatisfied  and  required 
the  commissioners  to  state  a  case  in  respect 
thereof. 

The  qne8i4on  for  the  opinion  of  the  court  was, 
whether  this  sum,  or,  if  not,  any  and  what  part 
of  snoh  sum,  was  rightly  included  in  the  amount 
charged  with  duty  as  aforesaid,  or,  if  not,  whether 
any  and  what  duty  is  assessable  in  respect  of 
clause  3  (secondly)  of  the  instrument. 

The  Stamp  Act  1891  (54  &  55  Vict.  c.  39) 
provides — under  the  heading  "Conveyances  on 

Sect.  54.  For  the  pnrpoaes  of  this  Aot  the  expreiBion 
"  conveyance  on  sale  "  inclndee  every  inatrument,  and 
evety  decree  or  order  of  any  conrt  or  of  any  commia- 
sionera,  wheieby  any  proper^,  or  any  eatate  or  interest 
in  any  property,  npon  the  sale  thereof  is  transferred 
to  or  vested  in  a  pnrohaser,  or  any  other  person  on 
his  behalf  or  by  his  direction. 

Sect.  56  (1).  Where  the  nonsideration,  or  any  part  of 
the  oonsideration,  for  a  oonTeyance  on  sale  consists  of 
money  payable  periodically  for  a  definite  period  not 
exceeding  twenty  years,  so  that  the  total  amount  to  be 
paid  aan  be  previously  ascertained,  the  conveyance  is  to 
be  charged  in  respect  of  that  consideration  with  ad 
valorem  duty  on  such  total  amonnt.  (2)  Where  the 
oonaideistion,  or  any  part  of  the  consideration,  for  a 
oonveyance  on  sale  oonsists  of  money  payable  perlodi- 
oally  for  •  definite  period  exceeding  twenty  years  or  in 
petpetnity,  or  for  any  indefinite  period  not  terminable 
with  life,  the  conveyance  is  to  be  charged  in  respect  of 
that  considetation  with  ad  valorem  duty  on  the  total 
amoont  which  will  or  may,  according  to  the  terms  of 
sale,  be  payable  during  the  period  of  twenty  years  next 
after  the  day  of  the  date  of  the  instrument. 

Sect.  57.  Wiiers  any  property  is  conveyed  to  any 
parsoD  in  consideration,  wholly  or  in  part,  of  any  debt 


doe  to  bim,  or  subject  either  certainly  or  contingently 
to  the  payment  or  transfer  of  any  money  or  stock, 
whether  being  or  constituting  a  charge  or  incnmbianoe 
upon  the  property  or  not,  the  debt,  money,  or  stock  is  to 
be  deemed  the  whole  or  part,  as  the  caee  may  be,  of  the 
oonsideratian  in  respect  whereof  the  conveyance  is 
chargeable  with  ad  valorem  doty. 

Botkill,  K.C.    (.4tt«ten-Car2OT«22  with  him)  for 
the  appellants. — In    assessing  the   stamp    duty 
upon    tbe    agreement  the    commissioners    wero 
wrong  in  including  in  such  assessment  duty  upon 
the  sum  of  780,0002.  under  clause  3  (secondly)  in 
the  agreement.    The  sum  payable  under  that  sub- 
clause was  not  "  money   payable  periodically  for 
a  definite  period  exceeding  twenty   years,  or  in 
perpetuity,  or  for  any  indefinite  period,"  within 
the  meaning  of  sect.  56,  sub-sect.  2,  of  the  Stamp 
Act  1891.    That  sum  was  payable  only  on  a  con- 
tingency or  several  contingencies,   and  in  fact 
might  never  become    payable    at  all.      It  was 
ascertainable  only  by  reference  to  an  indefinite- 
sum  which  might  vary  from  year  to  year ;  and  it 
might  cease  to  become  payable   within  twenty 
years.    That  additional  consideration  is  nnascer- 
tainable  and  cannot  form  any  basis  for  calculat- 
ing an  0(2  valorem  duty.     There  are  two  uncer- 
tainties in  it.    First,  theio  is  the  uncertainty  as 
to  the  amount  of  the  shares  issued  by  the  new 
company  in  any  given  year ;  and  then,  secondly, 
there  is  the  uncertainty  as  to  whether  in  any  one 
year  there  would  be  sufficient  profits  earned  by 
the  new  company  to  pay  this  dividend  of  3  per 
cent,  nnder  clause  3  (secondly)  after  paying  the 
5  per  cent,  which  has  to  be  paid  under  the  first 
suD-clause  of  clause  3.    It  is  only  after  5  percent, 
has  been  paid  out  of  such  profits  on  the  amount 
for  the  time  being  paid  up  on  the  shares  issued, 
which,  in  accordance  with  the  first  part  of  clause  3, 
has  to  be  first  paid,   that   any  profits  would  be 
available  for  the  payment  specified  in  clause   3 
(secondly) ;  so  that  in  addition  to  the  contingency 
as  to  the  number  of  shares  that  may  be  issued  in 
any  given  year,  there  is  this  further  contingency 
as  to  whether  the  profits  in  any  year  will  be  suffi- 
cient to  pay,  first  the  5  per  cent  under  the  first 
part  of  the  clause,  and  tnen,  secondly,  the  3  per 
cent,  nnder  tbe  second  part  of  the  clause — that  is, 
8  per  cent,  in  alL    That  uncertain  or  contingent 
payment,  although  in  one  sense  a  periodical  pay- 
ment, cannot  be  a  periodical  payment    within 
sect.  56.    By  sub-sect.  2  of  sect.  56  the  ad  valorem, 
duty  is  to  be  on  the  total  amount  which  "  will  or 
may,"  be  payable  during  the  twenty  years  next 
after  the  date  of  the  instrument.    That  cannot 
possibly  refer  to  money  payable  on  a  contingency, 
so  that  sect.    56,    sub-sect.    2,    cannot    apply. 
Sect.  57  deals  with  money  payable   on   a    con- 
tingency;   but  in  the  present  case  no  property 
was  conveyed  to  any  person  subject  either  cer- 
tainly or  contingently  to   the  payment   of  that 
sum  within  the  meaning  of  sect.  57,  which  con- 
templates the  payment  of    the  money  as  being 
contingent,    but  it   does   not   contemplate   the 
existence  of  the  money  itself  as  being  contingent. 
It  deals  with  the  payment  of  a  definite  sum  of 
money  upon  a  contingency,  but  it  does  not  deal 
with  periodical  payments,  which  are  dealt  with 
under  sect.  56.    The  words  (in  sect.  57,  "  either 
certainly  or  contingently,"  were  inserted  to  meet 
and  to  preclude  the  questions  raised  in  Morti- 
more  v.  CommittionerB  of  Inland  Revenue  (10  L.  T. 
Bep.  655 ;  2  H.  &  C.  838) ;  and  to  bring  a  case 
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within  sect.  57  there  matt  be  a  definite  anm  pay- 
Able  on  B  oontingenoy : 

Commifttoiwr*  o/  Inland  ii«v«nu«  t.  Zii^idaton  of 

City  of  eUttgov!  Bank,  8  Bettie,  389 ; 
Stcayne  t.   Commiitiontn  o/  Jnland  Bevenut,  80 
L.  T.  B«p.  56  ;  81  L.  T.  Bep.  623 ;  (1899)  1  Q.  B. 
335  i  (1900)  1  Q.  B.  172. 

He  also  referred  to 

Bhtffield  Wattncorhi  Company  r.  Bennett,  27  L.  T. 
Bep.  199;  L.Bep.  7Et.  409: 

Fum«s$  Railumy  Company  T.  Commuetonere  of 
Inland  Bevenue,  10  L.  T.  Bap.  161 ;  83  L.  J. 
173,  Ex. 
Bowlatt  (Sir  Edward  Carton,  S.-G.  with  him) 
for  the  respondents. — The  sum  payable  nnder 
clause  3  (2)  of  the  agreement  was  piurt  of  the 
consideration  for  the  sale  of  the  properties  therein 
referred  to,  and  in  the  words  of  that  sab-clanae 
•noh  sum  is  said  to  be  "a  farther  part  of  the 
consideration  for  the  said  sale."  The  amount  of 
this  sum  is  neither  unascertained  nor  unascer- 
tainable.  It  is  found  in  the  case  tiiaA  at  the  date 
of  the  agreement  the  whole  of  the  ordinary  share 
capital  of  the  new  company  (namely,  5,000,0002.) 
had  been  issued,  and  tbat  1,300,0001.  had  been 
paid  up.  The  commissioners  took  3  per  oent. 
npon  tnat  sum,  which  would  amount  to  39,0002. 
as  being  the  yearly  sum  payable  by  the  new 
company  to  the  old  company  under  that  8ab< 
clause ;  the  commissioners  were  entitled  to  take 
3  per  cent  npon  that  sum.  The  properties  were 
agreed  to  be  sold  contingently  to  the  payment 
of  that  sum  within  the  meaning  of  sect.  57. 
That  sum  is  therefore  ascertainable,  and  as  soon 
as  it  is  ascertained  it  is  taxable,  and  it  is  imma- 
terial that  its  payment  is  contingent.  Sects.  56 
and  57  may  be  taken  together;  they  do  not 
mutually  exclude  each  other,  and  there  may  be 
{wriodical  payments  which  depend  npon  a  con- 
tingency, and  yet  they  may  be  taxable.  Again, 
it  is  immaterial  that  there  may  not  be  enough 
profits  to  pay  the  5  per  cent,  diridend  under  the 
first  sub-clause  of  clause  3,  and  the  3  per  cent, 
under  the  second  sub-clause.  The  amount  whioh 
might  be  paid  can  be  ascertained,  and  that  is  the 
im]>ortant  point  This  sum  was  money  payable 
periodically  within  the  meaning  of  sect.  56,  snb- 
seot  2 ;  and  the  commissioners  might  have  calcu- 
lated the  3  per  cent,  on  the  whole  of  the  capital 
issued,  as  that  would  be  the  maximum  that  could 
possibly  be  payable ;  but  instead  of  doing  so,  they 
have  only  calculated  the  3  per  cent  on  the  sum 
actually  paid  up  on  the  shares.    He  referred  to 

Lord  Canning  y.  Baper,  20  L.  T.  Bap.  0.  S.  218 ; 
1  E.  &  B.  164  ; 

Oneloiv  r.   Commiiiionsra  of  Inland  Bevenue,  64 
L.  T.  Bep.  211 ;  (1891)  1  Q.  B.  239. 

Rotkill,  K.C.  in  reply. 

'  Ghakkbli.,  J. — In  this  case  the  sale  by  what  I 
may  call  the  old  company  to  the  new  company  of 
its  undertaking  was  in  consideration  of  certain 
definite  sums  about  whioh  no  difficulty  arises,  and 
.as  a  farther  part  of  the  consideration  for  the  sale, 
"  such  a  sum  as  shall  be  equal  to  a  dividend  of 
■3  per  cent,  for  such  year  on  the  amount  for  the 
time  being  paid  up  on  such  of  the  original  ordi- 
nary share  capital  of  5,000,0002.  in  the  new  com- 
pany as  shall  for  the  time  being  have  been  iesued 
by  the  new  company."  That  is  set  out  secondly 
in  clause  3  of  the  agreement.  That  seems  to  me 
to  be  a  sum  which  is  uncertain,  and  uncertain 


without  any  real  bans  of  calculation.  I  think 
that  there  is  here  not  a  mere  contingency,  but 
there  is  what  has  been  called  in  some  cases  a 
doable  contingency.  There  is  not  only  a  con- 
tingency in  re^>ect  of  the  amonat  of  the  dividuid 
which  may  be  earned  by  (he  new  oompaoy  and 
payable  npon  the  stock  paid  ap ;  it  is  not  merely 
a  contingency  as  to  the  amount  of  the  earnings 
of  the  company,  but  there  is  the  further  con- 
tingency introdaoed  by  the  nnoertainty  as  to 
what  amount  may  be  paid  ap  for  the  time  being 
on  any  shares  issued  by  the  new  oompany.  That 
nnoertainty  as  to  the  amount  paia  ap  on  the 
shares  of  the  new  oompany  and  the  amount  of 
the  shares  of  the  new  oompany  issued  comes  in 
twice.  First  of  all  it  comes  in  in  the  first  sub- 
olause  ot  clause  3  of  the  agreement,  because  you 
begin  by  paying  oat  of  the  profits  of  the  new 
oompany  5  per  oent,  to  the  snareholders  of  the 
new  company  in  respect  of  the  amoanb  for  the 
time  being  paid  up  upon  any  shares  for  the  time 
being  issued  by  the  new  company ;  so  that  oat  of 
the  earnings  of  the  new  company  (which,  of 
course,  are  themselves  uncertam)  there  is  an 
amount  to  be  deducted  whioh  will  vary  from  time 
to  time,  according  as  the  shares  are  issued  and 
paid  up  in  the  new  oompany.  There  is  an  amount, 
which  is  uncertain,  to  come  first  of  all  out  of  the 
earning  of  the  company,  and  then  when  that 
deduction  is  made  we  come  to  the  "  secondly," 
where  there  is  an  nnonrtainty  not  onJy  as  to 
whether  the  amount  of  the  earnings  will  be 
enough  to  pay  anything  between  5  per  oent  and 
8  per  cent,  but  also  as  to  whether  anything 
between  5  per  cent,  and  8  per  cent,  will  be  payable 
to  the  old  companT  under  this  clause.  In  that 
again  we  have  not  only  the  uncertainty  arising 
from  the  amount  of  the  earnings,  but  also  the 
uncertainty  arising  from  the  amount  paid  op  on 
the  shares  for  the  time  being  in  refaienoe  to  tbe 
new  company.  We  have,  therefore,  two  items  ot 
uncertainty,  and  it  seems  to  me  that  this  sum 
which  the  new  companT  agrees  to  pay  to  the  old 
company  is  an  absolutely  uncertain  sum,  incapable 
of  being  calculated.  It  seems  to  me,  farther,  that 
it  cannot  be  brought  within  the  cases,  in  reference 
to  whioh  on  the  whole  I  should  accept  the  argu- 
ment of  counsel  for  the  Grown — namely,  cases 
where  there  is  an  uncertain  amount  with  a 
maximum.  In  those  cases  if  there  is  the 
maximum  amount  of  the  consideration  stated, 
but  an  uncertainty  whether  the  whole  of  that 
would  be  payable,  I  am  inclined  to  think — though 
I  do  not  wink  that  it  is  necessary  to  say  so — ika.t 
that  woold  be  a  sum  payable  upon  a  contingency 
within  the  meaning  of  aeot.  57.  I  also  think  that 
it  would  be  possible,  if  the  sum  is  certain,  to  take 
sects.  56  and  57  together,  and  to  take  periodical 
sums  of  definite  amount  payable  not  only 
periodically,  for  which  purpose  you  would  want 
to  apply  sect  56,  but  payable  also  upon  a  con- 
tingency, for  which  purpose  you  would  want  to 
apply  sect  57.  I  think  those  two  sections  might 
be  put  togrether.  But  in  the  present  case  it  seems 
to  me  there  is  a  much  greater  uncertainty  ;  there 
is  what  I  have  called  a  double  contingrency. 
There  is  at  least  that  and  the  whole  thing  r^Jl^  is 
uncertain.  I  do  not  myself  see  any  foundation 
for  suggesting  that  the  share  capital  paid  up  at 
the  date  of  the  deed  may  be  taken  as  4  he  basis  of 
calculating  the  consideration.  There  is  no  doubt 
about  it  that  it  is  not  the  real  consideration. 
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onless  indeed  tfae  whole  capital  which  the  com- 
pany could  issue  had  all  been  issued  and  paid  up, 
and  then,  of  course,  it  could  not  exceed  that 
Amount,  but  that  is  not  in  point  of  fact  the  case 
here.  The  amount  that  happens  to  have  been 
paid  up  at  that  particular  time  is  an  accident,  and 
it  is  not  the  real  amount  on  which  the  oonsidera- 
iicm  can  be  calculated.  I  do  not  see  that  the  Grown 
«Te  entitled  to  put  their  finger  down  upon  the 
'thing  at  that  time  and  say  that  at  any  rate  there 
is  80  much  in  fact  paid  up  and  that  if  the  com- 
pany earn  8  per  cent  upon  that  amount  so  paid  up 
then  there  will  be  so  much  payable  to  uie  old 
company.  When  it  is  once  admitted  that  if  the 
amount  is  uncertain  and  unasoertainable,  it 
<sannot  be  brought  in  at  all  as  part  of  the  oonside- 
ration,  then  this  amount  cannot  be  bronght  in. 
I  may  refer  to  the  case  which  I  mentioned  during 
ihe  course  of  the  argument  as  an  illustration — 
namely,  the  case  of  a  sale  of  a  business  in  conside- 
cation  of  an  agreement  to  pay  a  share  of  the 

frofits  which  might  hereafter  be  made  in  that 
osiness,  and  if  it  is  once  admitted  that  that 
«onBideration  could  not  be  dealt  with  for  the 
purpose  of  ad  valorem  duty,  as  being  too  uncer- 
tain, it  would  seem  to  me  to  follow  that  this 
present  case  cannot  be  bo  dealt  with.  I  come  to 
the  conclusion,  therefore,  that  this  is  a  sum  added 
to  and  taken  as  part  of  the  consideration,  but  of 
«o  uncertain  a  character  and  with  no  data  from 
which  it  can  be  ascertained,  that  practically  it  is 
impossible  to  bring  it  in  for  the  purpose  of  ad 
«(Uorem  duty;  and  although  there  is,  no  doubt  a 
substantial  consideration  here,  yet  the  result 
«eems  to  be  from  the  form  it  takes,  that  so  far  as 
that  is  concerned  the  deed  would  have  to  be 
«tamped  simply  with  a  10s.  stamp  as  a  deed.  Of 
«onrse  that  is  not  the  stamp  here,  because,  besides 
that,  there  is  other  substantial  consideration,  on 
which  ad  valorem  duty  has  been  paid,  and  the 
deed  is  stamped  with  a  large  amount.  On  the 
whole,  I  think  I  must  give  judgment  in  this  case 
<or  the  appellants.  Appeal  aUowed. 

Solicitors  for  the  appellants,  Bireham  and  Co. 
Solicitor  for  the  respondents,  Solieitor  of  Inland 
Revenue. 


Wednetday,  Hay  4. 

<Before  Lord   Alyxsstohe,  O.J.,  Wills    and 
Eknhbst,  JJ.) 

TiNWKLL  (app.)  V.  Mathook  (resp.).  (a) 

Bevenue — &eei$e  lieenee — Dealer  in  epiriti — Spirit* 
in  bond — Supply  of  tpiriU  out  of  bond  to  foreign 
going  veteelt — Neeeuity  for  dealer's  licence — 
"Dealer  in  spirits,  not  being  a  retailer  thereof" 
— Excise  Licences  Act  1825  (6  Oeo.  4,  e.  81), 
M.  2. 12,  26. 

^The  appellant,  a  ship's  stores  merchant,  kepi  at 
his  viarehouse  such  of  his  stock  as  consisted  of 
ship's  stores  upon  which  no  excise  duties  were 
payable,  but  he  kept  no  spirits  or  dutiable  goods 
therein.  Stores  {such  as  spirits,  ic.)  on  which 
duty  was  payable  he  kept  at  a  Customs  bond,  and 
none  of  these  spirits  or  dutiable  articles  could 
be  removed  from,  this  bond  except  under  the 
formalities  prescribed  by,  and  in  the  presence  of, 
ihe  Customs  House  officials. 

<a)  Bqiorted  bj  W.  W.  Ou,  Eaq.,  Barrl«ter-kt-Law. 


He  received  in  the  usual  course  of  business  from 
the  captain  of  a  foreign-going  vessel  an  order 
for  {amongst  other  things)  twelve  bottles  of 
spirits.  The  order  was  taken  to  the  Customs 
House,  and  the  botid  was  opened  in  the  presence 
of  the  Customs  officials,  and  the  spirits  were 
taken  out  of  bond  and  permission  given  to  the 
appellants  to  remove  the  spirits  to  the  ship. 

On  arrival  at  the  ship  the  receipt  of  the  spirits  was 
attested  by  another  Customs  official  on  board, 
and  the  goods  sealed  up  by  him,  and  this  seal 
was  not  broken  until  the  vessel  was  at  sea  out- 
side territorial  waters.  The  appellant  supplied 
spirits  only  to  foreign-going  vessels,  and  on  the 
spirits  so  supplied  no  duly  was  payable. 

Upon  an  information  against  tKe  appellant  for 
dealing  in  spirits  without  having  the  proper 
licence  under  sect.  2  of  the  Excise  Ideenees  Act 
1825,  which  requires  a  licence  to  be  taken  out  by 
"every  dealer  in  spirits,  not  being  a  retaUer 
thereof" : 

Held,  that  ihe  appellant  wo*  a  "  dealer  in  spirits  " 
within  the  meaning  of  the  section,  and,  not 
having  a  dealer's  lieenee,  as  required  by  the 
section,  he  was  properly  convicted  of  having 
dealt  in  spirits  without  a  licence. 

Cask  stated  on  an  information  preferred  by 
Frederick  Mayhook  (the  respondent),  an  officer 
of  Inland  B^evenue,  against  Alfred  Tinwell 
(the  appellant),  charging  the  appellant :  "  For 
that  he  on  the  4th  Sept.  1903  at  Blyth  did 
deal  in  and  sell  certain  spirits — to  wit,  twelve 
reputed  quart  bottles  of  spirits — without  having 
in  force  such  a  licence  as  by  the  statute  in  that 
behalf  was  and  is  required,  contrary  to  the  form 
of  the  statutes  in  that  case  made  and  provided." 

This  information  was  heard  and  determined  by 
the  justices,  and  upon  such  hearing  the  appellant 
was  convicted  by  the  justices  of  the  offence,  and 
they  adjudged  him  for  the  offence  to  forfeit  and 
pay  the  sum  of  12.,  including  costs. 

At  the  hearing  the  following  facts  were  proved 
or  admitted  by  both  parties  : 

(a)  The  appellant  was  a  ship's  stores  merchant 
carrying  on  business  at  his  office  and  warehouse 
in  Blyth.  In  this  warehouse  he  kept  such  of  his 
stock  as  consisted  of  ship's  stores  upon  which  no 
excise  duties  were  payable. 

(b)  With  respect  to  stores  on  which  daty  was 
payable  he  was  a  renter  of  a  Customs  bond  at 
Blyth,  and  in  this  bond  he  kept  amongst  other 
dutiable  articles  a  quantity  of  spirits. 

(c)  None  of  these  spirits  or  dutiable  articles 
could  be  taken  out  of  this  bond  except  under  the 
formalities  prescribed  by  the  Customs  House 
officials  and  in  the  presence  of  an  officer  of 
Customs. 

(<2)  On  the  4th  Sept.  last  the  captain  of  a 
foreign  vessel  called  the  Amor  ordered  a  quantity 
of  stores  for  his  vessel  from  the  appellant  in  the 
usual  course  of  business.  Amongst  these  goods  was 
an  order  for  twelve  bottles  of  spirits.  On  receiv- 
ing this  order  the  appellant  followed  the  usual 
procedure  to  obtain  these  spirits  from  the  bond, 
which  was  as  follows :  A  document  called  a 
"  Stores  Authority  "  was  filled  up  and  signed  by 
the  captain.  This  was  a  request  from  the  captain 
to  the  appellant  to  draw  the  spirits  from  his 
bonded  warehouse,  and  the  siniature  of  the  cap- 
tain was  attested  on  the  back  oy  the  appellant's 
representative.    This  document  was  taken  to  the 
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Oostoma  Honae,  and,  in  pnrsnanoe  of  the  reqaest, 
the  bond  wag  opened  by  the  CnstoniB  officials,  and 
in  the  presence  of  a  Castoms  officer  the  spirits 
were  taken  out  of  bond  and  permission  (^riven  to 
the  appellant  to  remove  the  spirits  by  licensed 
cart  to  the  ship.  On  the  arrival  of  the  spirits  at 
the  ship  the  receipt  of  them  was  attested  by 
another  Cnstoms  official  there  on  board,  and  the 
goods  sealed  np  by  him.  This  seal  was  not 
broken  antil  the  vessel  was  at  sea  outside  terri- 
torial waters. 

(<)  No  stock  of  spirits  or  dutiable  goods  was  kept 
in  the  appellant's  private  warehouse  or  at  any  other 
place  than  the  Customs  bond,  and  he  neither 
sold  nor  disposed  of  any  other  spirits  for  con> 
sumption  in  the  United  Kingdom,  bat  only 
supplied  the  same  to  foreign-going  vessels.  On 
spirits  snpplied  to  such  vessels  no  duties  were 
payable  to  the  Inland  Revenue- 

ijf)  The  appellant  had  supplied  vessels  with 
danable  gooicu,  including  spirits,  in  a  similar 
maimer  to  this  since  the  opening  of  the  Customs 
bond  at  Blyth  in  the  year  1898.  For  years  pre- 
vious to  1898  he  had  also  supplied  vessels,  but  as 
there  was  no  bond  at  Blyth  the  goods  had  to  be 
brought  from  the  Tyne,  but  always  under  the 
same  formalities. 

(g)  The  appellant  made  yearly  returns  to  the 
Inland  Revenue  of  the  quantity  of  spirits  he 
supplied  to  foreign-going  vessels,  and  received 
from  them  a  drawback  of  twopence  per  gallon. 
On  no  occasion  had  the  Inland  Revenue  suggested 
to  him  that  he  ought  to  obtain  an  excise  licence 
to  deal  in  spirits,  nor  was  it  known  to  him  or  to 
the  members  of  the  ship's  stores  trade  generally 
in  Blyth  or  the  neighbourhood  that  any  licence 
was  required. 

Upon  these  facts  it  was  contended  by  the 
respondent  that  under  6  Geo.  4,  c.  81,  s.  2,  a 
licence  is  required  by  Bfeiy  dealer  in  spirits,  not 
being  a  retailer  thereof,  and  by  sect.  26  of  the 
same  Act  a  penalty  is  incurred  by  every  unlicensed 
dealer  in  spirits,  not  being  a  retailer  thereof.  By 
sect.  104  of  the  Act  43  &  44  Yiot.  o.  24  (the  Spirits 
Act  1880)  a  sale  by  retail  is  defined  as  a  eale 
of  spirits  in  any  qcantily  less  than  two  gallons, 
or  less  than  one  dozen  repnted  quart  bottles. 
A  dealer's  licence  was  therefore  required  by 
every  person  selling  spirits  in  quantities  not  less 
than  two  gallons.  This  applied  to  persons  selling 
spirits  in  bonded  warehouses,  as,  if  not,  there 
would  have  been  no  necessity  for  the  exemption 
contained  in  sect.  12  of  the  Act  6  G^.  4,  c.  81 
(the  Excise  Licences  Act  1825),  as  amended  by 
sect.  5  of  the  Act  23  &  24  Yict  o.  113  (the  Excise 
Act  1860),  and  sect.  17  of  the  Act  30  &  31  Vict. 
c.  90  (the  Revenue  Act  1867),  in  favour  of  persons 
selling  goods  in  bonded  warehonses  in  quantities 
not  less  than  100  gallons. 

Eor  the  appellant  it  was  contended  that  no 
dealing  in  spirits  within  the  meaning  of  the  Act 
had  bMn  proved ;  that  the  Act  only  intended  to 
apply  to  dealers  for  delivery  or  consumption 
within  the  United  Kingdom,  and  that,  where  there 
was  no  storage  of,  nor  dealing  with,  spirits  except 
in  so  far  a.^  drawing  from  bond  for  export  was 
concerned,  no  licence  was  required. 

The  justices  being  of  opinion  that  the  appellant 
had  dealt  in  spirits  within  the  meaning  of  the 
Act,  without  having  the  required  licence,  con- 
victed him  of  the  offence,  and  fined  him  the 
mitigated  penalty  of  11.,  including  costs. 


The  Excise  Licences  Act  1825  (6  Geo.  4,  c.  81) 
provides : 

Seot.  2.  In  lien  of  and  instead  of  ths  dntiea  b]F  this 
Act  repealed,  there  shall  be  raised,  levied,  ooUeoted,  and 
paid  unto  His  Majesty,  bis  beirs  and  enooeawrs,  in  and 
tbrongbont  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  several  duties  of  exoiae,  or  rates  and  sums 
of  money  hereinafter  follofrisg,  that  is  to  lay  :  For  and 
npon  every  excise  licenoe  to  be  taken  ont  by  any  maker, 
mannfaotnrer,  trader,  dealer,  retailer,  or  penon  herein- 
after mentioned,  within  Great  Britain  and  Ireland,  to  be 
paid  by  snob  maker,  manufaotnter,  tiader,  dealer, 
retailer,  and  person  reBpeotively,  the  reepeotiTe  annua] 
earn  or  duty  of  excise  in  Britith  ourrenoy  hereinafter 
mentioned  —  that  is  to  say,  spirits  .  .  .  Every 
desJer  in  spirits,  not  being  a  retailor  thereof  .  .  . 
101.  0».  Od. 

Scot.  12.  It  shall  not  be  neoetsary  for  any  person  or 
persons  to  take  ont  an  exoiae  lioenoe  for  the  tale  of  anv 
fonign  goods  or  commodities,  for  the  sale  of  which  in 
any  manner  an  excise  licence  is  reqnired  by  this  Act, 
wldlit  snch  goods  or  commodities  shall  be  and  remain  in 
the  warehonss  or  warehonses  in  which  the  same  shall 
have  been  deposited,  lodged,  or  eecnred  aooording  to  law, 
before  payment  of  dnty  upon  lbs  importation  thereof ; 
anything  in  this  or  any  other  Act  to  the  contrary  thereof 
in  any  wise  notwithstanding.  Provided  always,  that 
every  snch  sale  shall  be  of  not  less  than  one  entire  cask 
or  package  of  the  liqaors  or  goods  so  warehoused,  and 
be  made  to  one  penon  or  to  persona  carrying  on  trade  or 
bu  sine  as  in  partnership. 

Sect.  26.  If  any  person  or  persona  ahall  make  ormann- 
factnre,  deal  in,  retail,  or  sell,  any  gooda  or  oommodities 
hereinafter  mentioned,  or  ahall  ezerciae  or  carry  on  any 
trade  or  buaineaa  hereinafter  mentioned,  for  the  making, 
or  mannfactaring,  or  dealing  in,  retailing  cr  selling  of 
wUoh  gooda  or  oommodities,  or  for  the  exerciaing  or 
oarrying  on  of  which  trade  or  baainesa  a  lioance  is 
required  by  this  Act,  without  taking  out  such  licence  as 
is  in  that  behalf  reqnired,  he,  ahr.ortbey  shall  for  every 
such  offence  forfeit  and  lose  the  respective  penalty  there- 
upon imposed,  as  hereinafter  follows — that  is  to  say, 
.  .  .  Every  dealer  in  tpiriti,  not  being  a  retailer 
thereof  .  .  .  shall  forfeit  and  loae  tlie  aum  of  one 
hnndred  pounds."  ^^  - 

Thet  Excise  Act  1860  (23  &  24  Yict.  c.  113) 
provides : 

Sect.  5.  The  twelfth  section  of  the  Act  passed  in  the 
sixth  year  of  the  reign  of  King  George  the  Fourth, 
chapter  eighty-one,  which  enaots  that  it  shall  not  be 
neoeisary  for  any  person  or  peraona  to  take  oat  an 
excise  licence  for  ttie  sale  of  any  foreign  goods  or 
commodities  for  the  aale  of  which  in  any  manner  an 
exciae  lioenoe  is  reqaired,  wfallat  snch  goods  or 
commoditiee  ahall  be  and  remain  in  the  warehouae  or 
warebousea  in  which  the  aamo  ahall  have  been  depoaited, 
lodged,  or  aecared,  according  to  law,  before  payment 
of  dnty  upon  the  importation  thereof,  ahall  not  extend  to 
exempt  from  liability  to  take  ont  an  exciae  licence  for 
the  sale  of  foreign  wine  or  spirits  any  person  who  ahall 
sell  at  one  time  any  quantity  less  than  one  hundred 
gallons  thereof  respectively. 

The  Revenue  Act  1867  (30  &  31  Vict.  o.  90) 
provides : 

Sect.  17.  If  any  person  shall  solicit,  take,  or  receive 
any  order  for  spirits,  wine,  or  other  article,  for  the 
dealing  in,  retailing,  or  selling  whereof  an  excise  licenoe 
is  by  law  required,  without  having  in  force  a  proper 
exoiae  licence  authoriaing  him  ao  to  do,  he  shall  forfeit 
the  penalty  impoaed  by  law  upon  a  peraon  dealing  in, 
retailing,  or  selling  auch  article  without  having  an 
exciae  lioenoe  in  force  anthoriiing  him  ao  to  do.  .  .  . 
Provided  always,  that  nothicg  herein  contained  shall  be 
deemed  to  apply  to  the  sale  of  any  apirits  or  foreign 
wine  while  the  same  ahall  be  and  remain  in   the  ware- 
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hooaBor  mielionHS  in  which  the  nune  ihaJl  hare  boen 
dopoiited,  lodged,  or  aeoored  aaooTdiog  to  law,  before 
payment  of  daty  upon  the  iaportatioa  thereof,  where 
aoflh  apirita  or  foreign  wine  afaall  be  iold  in  a  quantity 
not  leu  than  one  handled  gallons  at  one  time,  or  to 
impoee  a  penalty  npon  a  bona  fide  traveller  asking  orders 
tat  goods  which  his  employer  is  dnly  licensed  to  deal 
in  or  sell. 

Sect.  104  of  the  Spirits  Act  1880  (43  &  44  Yict 
c.  24)  providea : 

The  sale  of  spirits  in  any  quantity  less  than  two 
gallana  or  less  than  one  dosen  tepnted  quart  bottles 
■hall  be  deemed  sale  by  retail. 

/.  Brxiee   WiUiamMon  for  the'  appelLint. — The 
question  is  whether  or  not  a  person  who  deals  in 
spirits  in  the  wa^  described  in  the  case  can  be  said 
to  be  a  "  dealer  in  spirits  "  within  the  meaning  of 
the  Inland   Bevenae  Acts,  which  impose  excise 
daty  and    which   require    dealers    in    excisable 
commodities  to  take  out   lioenoee.    In  order  to 
deode  whether  or  not  the  appelbtnt  is  a  "  dealer  " 
within  the  meaning  of  the  Inland  Bevenne  Acts  it 
is  necessary  to  look  at  the  whole  scheme  of  the 
legislation   in    these   Excise  Acts,  and  to   see 
what   the    Acts   are   aimed   at.     There   is   no 
doubt  that  a    man  who    sella  and  m^es  some 
profit     on    spirits    in     this    country,    even    to 
vessels    going    abroad,    would    undoubtedly  be 
within  the  meaning  of  the  word  "  dealer " ;  but 
the   appellant,  dealing  only  with  spirits  which 
were  never   in  his  own   custody    or  possession, 
which  were  incapable  of  being  charged  with  duty 
by  the  Inland  Bevenue  or  Customs  authorities, 
and  which  were  exported,  is  not  a   person  who 
ought  to  he  brought  within  the  purview  of  the 
Excise  Acts  at  all.    An  excise  licence  as  imposed 
by   the  Excise  Licences  Act  1825  is   a  licence 
imposed  upon  a  person  who  ia  a  dealer  in   an 
excisable  commodity,  and  the  whole  acheme  and 
intention  of  the  Acta  ia  to  make  persons  who  dnal 
in  such  excisable    commodities    take    oat    such 
licence.    The  firat  section  refers  to  the  earlier  Acts 
and   repeals  the   duties   enacted  by  them,  and 
sect.  2— 4he  one  now  in  question — imposes  a  duty 
of  10{.  upon  "  every  dealer  in  apirits  not  being  a 
retailer  thereof."    Sect.  12  of  the  Act  refera  to 
bonded  apirita  ;  that  aection  does  not  touch  the 
point  at  all,  but  is  aimed  at  the  case  where  foreign 
goods,  which  are  eventually  going  to  be  imported 
into  this  country  and  consumed  here,  are  being 
bought  and  sold  for  that  purpose  only,  but  with 
regard  to  which  transactions  of  sale  and  purchase 
taking  place  while  they  are  in  the  bonded  ware- 
houae,  persons  are  not  by  reason  of  such  buying 
and  selling  to  take  out  a  licence.    There  is   a 
limitation  in  the  proviso  in  regard  to  amount — 
namely,  one  package  or  one  cask ;  that  has  been 
raised  by  subsequent  Acta  in  the  case  of  spirits 
to  100  gallons  j  ao  that  the  present  case  would 
not  be  within  the  limit  of  amount.    That  section 
was  paaaed  in  order  that  in  the  case  of  goods  to 
be  imported  into  this  country  and  consumed  here, 
persons  should  not  be  prevented  from  dealing  in 
them  while  they  were  in  bond  without  a  licence 
enabling  them  to  do  so.    There  waa  ample  reason 
for  putting  this  section  in,  apart  altogether  from 
soon  a  case  as  the  present— namely,  to  enable 
persoDS  dealing  in  a  large  way  in  these  things  to 
bay  and  tell  spirits,  even  though  they  were  going 
to  be  used  in  this  conntiry,  while  they  were  still  in 
bond  and  before   the  duty  had  been    paid  on 
them,  without  taking  out  a  licence.    The  duty 


does  not  become   payable  until  the  spirits  are 
taken  out  of  bond  and  brought  into  the  country 
for    use  here;  and  the  who&  effect  of  bonded 
warehouses  is  to  make  the  bond  in  which  the  goods 
are  for  the  time  outside  the 'country,  because  the 
moment  they  are  entered  for  importation  in  the 
sense  of  being  used  in  this  country  they  must  pay 
duty ;  bat  so  long  as  they  stay  in  the   bonded 
warehouse  they  are  in  the  eye  of  the  excise  law  not 
in  the  country  at  all,  and  no  duty  can  be  charged. 
Spirit  which  is  used  and  consumed  in  this  country 
is  liable  to  duty  in  two  forms,  qua,  spirit  coming 
from  abroad,  customs  duty;  and,  if  distilled  in 
this  country,  excise  duty.    The  excise  laws  are 
aimed  at  such  a  state  of  things  going  on  in  thi» 
countrr  and  have  nothing  to  do   with    forei^ 
trade,  but  are  limited  entirely  to  what  is  done  in 
this  country.    The  intuition  and  reason  for  the 
licence  ia  booause  the  person  who  has  it  is  going 
to  deal  in  excisable  commodities  in  this  country, 
which  would,  no  doubt,  include  a  sale  to  a  person 
in  this  country,  even  though  that  person  sent  the 
spirit  abroad  afterwards.    If  the  spirits  are  taken 
out  of  bond,  undoubtedly  the  incidence  of  excise- 
ability  would  attach,  and  duty  would  have  to  be 
pud.    If  you  leave  the  spirits  in  bond,  you  have 
the  benefit  of  the  duty  oeing  postponed,  which 
will  never  attach  if  they  go  out  of  the  country 
without  going  out  of  bond ;  but  the  moment  you 
take  the  spirits  out  of  bond  it  is  assumed  that 
they  are  going  to  be  consumed  here,   and  duty 
must  be  paid,  even  if  they  are  exported  after- 
wards.   By  a  special  code  of  legislation  through  a 
long  series  of  Acts,  it  haa  been  expressly  enacted 
that  apirita  exported  aud  spirits  sent  out  as  ship's 
stores  shall  not  be  charged  duty  at  all.    In  tne 
Act  which  waa  in  force  when  6  Geo.  4,  c.  81,  was 
passed — namely,  the  Act  of  1784,  24  Greo.  3,  c.  41 
— there  it  was  expressed  that  the  Act  was  for 
laying  on  duties  upon  licences  to  be  taken  out  by 
"  dealers    in    excisable    commodities,"  and    the 
present  duties  are  in  lieu  of  duties  imposed  under 
the  earlier  Act,  showing  that  the  intention  was 
that  the  duties  should  be  imposed  upon  those  who 
dealt    La   excisable  commodities,   and  the    only 
definition  of  "  excisable  liquor  "  is  in  sect  37  of 
the  Alehouse  Act  1828.   In  the  Spirits  Act  of  1880 
there  is  no  direct  definition  of  the  word  "  dealer." 
In  sect.  3  of  the  Act  it  is  simply  defined  as  a. 
person  who  "  deals  in  "  spirits,    beet.  104  defines 
a  sale  by  retail,  and,  as  far  as  the  amount  involved 
in  the  sale  in  this  case,  it  would  not  be  a  sale  by 
retaiL    By  sects.  81  and  82  spirits  may  be  taken 
out  of  bond  without  payment  of  duty  for  exporta- 
tion and  for   ship's   stores.    This  was  foreign 
spirit,    and,    inasmuch   as    it   was    only    taken 
out  of  bond  for  the  purpose  of  being  exported 
again  as  ship's  stores,  under  these  Acts  it  was  not 
capable  of  oeing  charged  with   duty  either  of 
customs  or  of  excise.    The  whole  scope  of  these 
Excise  Acts  was  that  a  person  should  take  out  a 
licence  and  be  liable  to  pay,  who  dealt  in  dutiable 
commodities,  and  the  appellant  did  not  do  so, 
and  therefore  there  is  no  principle  to   justify 
the  finding  that   he    must  take  out  a  licence. 
There  are  a  series  of  provisions  in  the  Spirits 
Act  1880,  applying  to  dealers  in  spirits,  which 
could   not    possibly    apply    to    a    person    who 
never   had   the  apirits   in   his  possession,  and 
who  sold  it  for  exportation  while  atill  in  bond. 
The   appellant  was   therefore  not   liable   as  a 
dealer. 
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The  Solioiior-  General  (Sir  Edirard  Carson,  E.G.) 
i,Boviatt   with,    him)    for   the  respondent. — The 
whole  confnaionof  the  arjipunentfor  the  appellant 
is  in  not  keeping  distinot  two  thinfirs.    One  is  the 
payment  of  datr  npon  these  bonded  articles,  and 
the  other  is  the  licence  duty  payable  by  the  dealer 
in  those  articles.    It  is  only  oy  constaiitly  mixing 
np  the  two  things  and  saying  that  because  you 
hare  not  to  pay  one  therefore  there  is  no  reason 
why  yoa  should  have  to  pay  the  other  that  there 
is  any  confusion  which  comes  into  the  case  at  all. 
Sect.  12  of  this  Act  of  1825  (6  Gao.  4,  c.  81)  is 
oonolnsive,  but  before  dealing  with  that  section, 
a  section  of  a  subsequent  Act,  which  rather  makes 
it  clear— namely,  sect.  5  of  23  &  24  Yict.  c.  113 
<the  Excise  Act  1860) — ought  to  be  refen-ed  to. 
That  section  says  that  the  12th  section  of  t'lie 
Act  (6  Geo.  4,  c.  81)  "  shall  not  extend  to  exempt 
irom  liaUlity  to  take  oat  an  excise  licence   for 
the  sale  of  foreign  wine  or  spirits,  any   person 
who  shall  sell  at  one  time  any  quantity  less  than 
100  gallons  thereof  respectively."    [Lord  Alves- 
«TOMB,   C.J. — The  earlier  part    of    that  section 
makes  it  stronger,  pointing,  as  it  does,  to  the 
previous  transaction  as  being  one  of  ordinary  sale ; 
then  the  section  says  it  shiul  not  extend  to  that 
when  it  is  100  gallons.]    Yes  ;  then  to  complete 
the  matter  sect.  17  of  the   Bevenue  Act  1867 
(30  &  31  Yict.  c.  90)  imposes  a  penalty  upon 
anlioensed  persons  soliciting  orders  for  spirits, 
wines,  &o.,  and  there  is  this    important  proviso : 
"  Provided  that  nothing  herein  contained  shall 
be  deemed  to  apply  to  the  sale  of  any  spirits  or 
foreign  wine  whue  the  same  shall  be  and  remain 
in  the  warehouse  or  warehouses  in  which  the  same 
flhall  have  been  deposited    .     .     .    before   pay- 
ment of  duty  upon  the  importation  thereof,  where 
such  spirits  or  foreign  wine   shall  be  sold  in  a 
quantity  not  less  than  100  gallons  at  one  time." 
(He  was  stopped.] 

Lord  ALTKBaTONB,  C.J. — In  my  opinion  the 
decision  in  this  case  is  pKarfectlv  right.  The 
appellant  carries  on  the  business  of  a  ship's  stores 
merchant,  and  I  have  no  doubt  he  sells,  and  would 
be  glad  to  sell,  spirits  to  the  persons  who  wish  to 
buy  stores  from  nim.  It  is  said  that  in  this  par- 
ticular transaction  he  ought  not  to  be  regarded  as 
being  a  dealer  in  spirits,  because  the  quantity  of 
spirits  which  he  sold  quite  lawfully  to  the  captain 
of  the  ship  came  out  of  bond,  and  were  taken  to 
the  ship  under  the  protection  of  the  Customs 
Act.  However,  for  reasons  which  were  indicated 
during  the  course  of  the  argument,  it  seems  to  me 
that  that  code  of  regulations  was  simply  enacted 
for  the  purpose  of  protecting  the  revenue  agiinst 
goods  being  token  out  of  bond  and  surreptitiously 
getting  into  such  a  state  of  circumstances  that  the 
duty  ought  to  be  paid.  That  is  certoinly  not  in 
any  way  conclusive,  and  is  not  au  argument 
which  helps  us  very  much  on  the  question  whether 
excise  duty  is  payable  or  not  by  the  appellant  as 
a  dealer.  The  Excise  Licences  Act  of  1825 
imposes  a  duty  upon  every  dealer  in  spirite,  and  I 
agree  that,  with  respect  to  dealers  in  spirite  in  the 
ordinary  sense,  there  are  other  protective  sections 
to  which  counsel  for  the  appellant  called  our 
attention — namely,  sections  as  to  keeping  certain 
books  and  stock-books,  and  certein  securities  that 
the  spirit  dealers  trade  would  be  carried  oi<  in  a 
way  which  could  be  supervised  by  the  officers  of 
excise.  Those  precautions,  in  the  case  of  an 
ordinary  dealer  in  spirits — a  person  who  does  sell 


spirite  and  has  or  may  have  spirite  on  his  premises 
tor  the  purposes  of  sale— do  not  do  more  than 
afford  some  evidence  of  what  was  thought  neoes- 
eary  for  protecting  that  kind  of  trade.  Therefore 
we  nave  to  see  whether  or  not  there  is  anything  in 
this  Act  which  excludes  from  the  words  a  "  dealer 
in  spirite "  in  the  section  in  question,  a  person 
who  does  deal  or  has  happened  to  deal,  and  deals 
as  part  of  his  trade,  in  spirits  in  bond,  and  sells 
them  while  they  are  in  bond;  The  terms  of  the 
certificate  or  the  excise  licence,  though  not  given  in 
form,  are  really  given  in  sect.  7  of  the  same  Act, 
as  the  Solicitor- General  has  pointed  out.  They 
are  to  contein  the  true  name  and  place  of  abode 
of  the  person  or  persons  teking  out  the  same,  and 
the  true  date  or  time  of  granting  sooh  lioenoe, 
and  the  plaoe  at  which  the  trade  or  business  for 
which  the  li;3ence  is  granted,  shall  be  carried  on. 
Therefore  that  does  not  of  necessity  contein  any 
particulars  or  deteils  as  to  the  character  of  the 
warehouse  in  which  the  business  is  to  be  carried 
on,  or  anything  of  that  kind,  but  only  identifies 
the  person  and  indicates  the  place  at  which  he  is 
going  to  carry  on  this  business.  That  being  the 
nature  of  the  certificate,  from  the  time  that  the 
appellant's  counsel  explained  to  us  the  12th  sec- 
tion, and  particularly  when  we  consider  the 
12th  section  as  amended  or  extended  by  the  pro- 
visions of  sect.  5  of  the  Excise  Act  of  1860,  I  do 
not  think  there  is  any  doubt  in  this  case.  It 
is  clear  that  the  Act  did  consider  that  the  sale 
of  spirits  in  bond  might  require  the  person  who 
sold  them  to  have  a  uceuce,  because  the  section 
says :  "  It  shall  not  be  necessary  for  any  person 
or  persons  to  take  out  an  excise  licence  for  the 
sale  of  any  foreign  goods  or  commodities,  for  the 
sale  of  which  in  any  manner  an  excise  licence  is 
required  by  this  Act."  T  bat  cannot  mean  dutiable 
articles  only,  and  for  the  reasons  my  brother 
Wills  has  pointed  out  in  the  course  of  the  argu- 
ment, the  description  in  the  earlier  preamble  does 
not  throw  any  light  upon  the  matter.  It  is 
perfectly  obvious  that  those  words  refer  to  foreign 
goods  or  commodities  which  would  be  the  subject 
of  duty  if  they  were  sold  in  this  couutiy  or 
imported  into  this  country.  That  is  made  clear 
by  the  next  sentence :  "  Whilst  such  goods  or 
commodities  shall  be  and  remain  in  the  warehouse 
or  warehouses  in  which  the  same  shall  have  been 
deposited,  lodged,  or  secured  according  to  law 
before  payment  of  duty  upon  the  importetion 
thereof.  Counsel  for  the  appellant  ingeniously 
suggested  that  that  meant  that  there  might  ba  a 
sale  before  the  payment  of  duty,  and  it  was  not 
necessary  to  take  out  a  licence  for  sale  as  a  dealer 
before  the  payment  of  duty.  I  think  that  is  not 
what  the  section  means.  In  my  opinion  those 
words  "  before  the  payment  of  duty  "  are  only  the 
description  of  the  bonded  warehouse  in  which  the 
goods  have  been  deposited.  Then  the  section  does 
not  make  all  sales  of  that  character  sales  in 
respect  to  which  no  licence  need  be  taken  out ; 
but  it  has  this  importent  proviso,  "  provided 
always,  that  every  such  sale  shall  be  of  not  less 
than  one  entire  cask  and  package,"  and  when  the 
Legislature  refer  to  that  by  reference  in  sect.  5 
of  the  Act  of  1860,  they  speak  of  it  as  enacting : 
"  That  it  shall  not  be  necessary  for  any  person  or 
persons  to  teke  out  au  excise  licence  for  the  sale  of 
any  foreign  goods  or  commodities,  for  the  sale  of 
which  in  any  manner  an  excise  licence  is  required, 
whilst  such  goods  or  commodities  shall  be  and 
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remain  in  the  warahonae."  They  again  repeat 
the  laagnage  of  the  section,  and  go  on  to 
say  that  it  shall  not  extend  to  exempt  from 
liaUli^  to  take  out  an  exoise  licence  for  the 
■ale  of  foreign  wine  or  spirits,  any  person  who 
shall  sell  at  one  time  anv  quantity  less  than 
100  gidlons.  Therefore  hoth  sections  to  my  mind 
oontonpiate  that  the  Act  would  hare  included  all 
sales,  but  has  limited  or  exempted,  first  a  smaller 
quantity  and  then  a  larger  quantity,  as  not  being 
sales  where  a  licence  is  required.  Counsel  for 
the  appellant  was  pressed  b^.  us  to  say  why  that 
section  was  wanted  if  his  view  was  ri^ht  that  all 
these  excite  licences  are  only  reqmred  where 
one  is  selling  dutiable  goods — g^ds  npon 
which  the  daty  would  have  to  m  paid.  He 
was  pressed  to  say  that  they  were  inserted 
for  the  purpose  of  making  it  clear  that  a 
transaction  which  might  otherwise  come  under 
the  Act  did  not  come  under  the  Act.  That  is  an 
ingenious  suggestion,  but  it  does  not  seem  to  me 
to  be  consistent  with  the  proviso.  It  would  have 
been  so  easy  for  the  Legislature  to  hare  avoided 
all  doubt  by  saying  "  persons  making  these  sales 
shall  not  be  considered  dealers,"  and  then  we 
oonld  have  understood  the  matter.  Bat  the 
section  only  exempts  certain  kinds  of  sales 
from  the  necessity  of  a  licence  bang  taken  out 
under  an  earlier  section  of  the  Act.  I  think, 
therefore,  that  this  appellant  does  deal  in  spirits 
witbin  the  meaning  of  toe  Act  of  Gteoi^  lY.  No 
doalt  he  does  a  moat  respectable  and  lucrative 
business  in  the  sale  of  wines  and  spirits  to  ships ; 
bat  he  must  do  that  business  by  being  a  licensed 
dealer,  and  not  an  unlicensed  dealer. 

WiU/S,  J. — I  agree,  and  have  nothing  to  add. 

Kjbnnbst,  J. — I  have  nothing  to  add. 

Apptal  ditmitud. 

Solictors  for  the  appellant,  Inee,  Colt,  andlne«, 
for  W.  CharUon,  Blyth. 

Solicitor  for  the  respondent,  SoUeitor  of  Itdand 
Bevemte, 


April  22  and  May  9. 

(Before  Lord  Alykbstonb,   O.J.,  Wills  and 

EiNNBDT,  JJ.) 

Rainbow  v.  Howkinb  and  Sons,  (a) 

Saie  of  good* — Auetioneer — Sale  by  auetion — No 
ntern<>r<u*duminv)riting—-No»^Uvery  of  chattel 
— P«rtonal  liability^  of  auetioneer — Breach  of 
warranty  of  authority — Sale  ef  Ooode  Act  1893 
156  &  57  Viet.  e.  71),  ».  4. 

At  a  puhlie  av^tion  a  horse  wot  put  up  for  »ale  by 
the  auctioneer  without  reserve  and  was  knocked 
down  to  the  plaintiff,  the  highest  bon&  fide 
bidder,  for  1527  15s.  Before  the  auetivnevr  had, 
entered  the  plaintiff's  narne  in  his  book  as  pur- 
chaser he  discovered  that  he  ought  to  have  offered 
the  horse  with  a  reserve  price  of  252.,  and  he 
thereupon  put  up  the  horse  again  and  himself 
bid  17  guineas,  and  the  horse  was  bought  in.  The 
prineipaTs  name  was  disclosed  by  tM  auctioneer 
at  the  auction. 

In  an  action  by  the  plaintiff  against  the  auetioneer 
for  the  delivery  up  of  the  horse  or  25  guineas,  its 
value,  or,  in  the  alternative,  for  201.  damages  for 
breach  of  warranty  of  authority  to  sell  the  horse 
without  reserve : 

(a)  Btported  b;  W.  W.  Obb,  Eaq.,  Banl*tar-at-Lkir. 


Held,  that  an  action  might,  under  certain  eireuvt- 
stances,  be  maintained  against  an  auctioneer  for 
the  wrongful  refusal  to  deliver  a  chattel  sold  at  a 
pu&Ite  auction,  aiihimgh  the  principal's  name  was 
disclosed  to  the  buyer  at  the  time  of  the  sale ;  but 
that  in  the  present  case  the  action,  in  so  far  as  it 
consisted  of  a  claim  for  refused  lo  deliver  the 
horse  in  accordance  with  the  alleged  contract  of 
sale,  could  not  be  maintained,  on  the  grounA 
that  there  was  no  signed  contract,  as  required  by 
sect.  4  of  the  Sale  of  Goods  Act  1893,  the  value 
of  the  article  sold  being  above  101. ; 

Held,  cdso,  thctt  the  claim  for  damages  for  breach- 
of  warranty  of  authority  to  seU  without  reserve' 
could  not  be  maintained,  upon  the  ground  that, 
ajeart  from  the  question  arising  under  sect.  4  of 
the  SeUe  of  Ooode  Act  1893^  the  auctioneer  heid 
made  a  contract  of  sale  as  binding  upon  hie 
prtncipoJ  as  if  the  principal  had  made  the 
oargatn  himse^. 

Appeal  from  the  Uonnty  Goartof  Warwickshirer 
held  at  Bugby. 

The  partionlars  of  claim  in  the  County  Court' 
ware  as  follows : 

(1)  The  plaintiff  claimed  the  delivery  up  of  & 
loan  pony  sold  to  the  plaintiff  by  the  defendants, 
a  firm  of  auctioneers,  at  an  auction  held  by  th» 
defendants  at  Bugby  CatUe  Market  on  the 
21st  Sept.  1903,  and  wrongfully  detained  by 
the  defendants ;  (2)  altems&vely  the  plaintiff 
claimed  262.  5«.,  the  'nJue  of  the  ponv  and 
damages  for  its  detention ;  and  (3)  in  the  inrtber 
alternative  the  plaintiff  claimed  202.  damages  for 
breach  of  warranty  of  authority  by  the  defendants 
to  sell  the  pony  "  without  reserve." 

The  snmmaty  of  evidence  given  by  the  plaintiff 
and  four  other  witnesses  calbd  on  the  plaintiffs 
behalf  at  the  trial  held  on  the  10th  Deo.  1903  was 
as  follows  : 

The  plaintiff  gave  evidence:  (1)  That  h» 
attended  a  public  auction  held  by  the  defendant» 
at  Bugby  GatUe  Market  on  the  21st  Sept.  1903  ; 
(2)  that  the  pony,  the  subjeot  matter  of  this 
action,  was  not  catalogued,  but  was  adver- 
tised in  an  advertisement  issued  by  th» 
defendants;  (3)  that  the  pony  was  the  first 
animal  offered  at  the  public  auction  ;  (4)  that 
the  anctioDeer,  a  member  of  the  defendants'  firm, 
orally  advertised  for  fully  ten  minutes  to  the- 
public  assembled  at  the  auction  that  he  was 
offering  the  pony  without  reserve,  and  that  it- 
would  be  sold  to  the  highest  bidder  without 
reserve,  and  stated  the  name  of  the  owner; 
(5)  that  the  plaintiff  bid  152.  15«.,  and  was  the 
highest  hondfide  bidder,  and  that  the  auotionQer 
knocked  the  ^u/  down  to  the  plaintiff  and 
asked  the  plaintiff  to  furnish  his  name  and 
address,  wiuch  the  plaintiff  did,  and  the  auc- 
tioneer then  said  to  the  plaintiff  "  the  pony  i» 
yours " ;  (6)  that  after  knocking  down  the  pony 
to  the  plaintiff  the  auctioneer  before  he  hadi 
entered  the  plaintiff's  name  as  purchaser  dis- 
covered that  he  should  have  put  up  the  pony 
with  a  reserve  price  of  252.,  and  after  the  lapse- 
of  two  or  three  minutes  put  up  the  pony  again 
for  sale  and  himself  bid  it  up  to  172. 17s. ;  (7)  that 
the  plaintiff  denied  that  his  attention  was  called 
to  any  conditionsof  sale  by  the  auctioneer,  and  thafe 
no  evidence  was  called  by  the  defendants  to  show 
that  such  oonditionB  were  exhibited ;  (8)  that  four 
witnesses,  all  being  persons  attending  the  auction 
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sale,  were  called  on  behalf  of  the  plaintiff,  and 
corroborated  the  plaintiff  in  the  foreKoinf;  facts ; 
(9)  that  it  was  proved  in  evidence  that  b^ore  the 
action  was  brought  demand  had  been  made  on 
the  defendants  for  delivery  up  of  the  pony,  and 
that  the  defendants  neglected  and  refnsed  to 
deliver  the  same ;  (10)  that  the  plaintiff  had 
always  been  ready  and  willing  to  penorm  his  part 
of  the  contract,  and  that  he  in  fact  gave  to  one 
of  the  defendants  a  cheque  for  152. 15s.,  the  pur- 
ohase  price  of  the  pony,  which  cheque  was  still  in 
the  poEsession  of  the  defendants.  The  cheque 
was  handed  to  a  partner  who  had  not  conducted 
the  sale,  and  who  afterwards,  on  ascertaining  the 
facts,  tendered  it  back  to  the  plaintiff,  who 
refused  to  receive  it.  The  cheque  had  not  been 
cashed  or  dealt  with  by  the  defendants. 

For  the  plaintiff  on  the  hearing  before  the 
County  Court  judge,  sects.  58  (2 J  and  4  of  the 
Sale  of  Goods  Act  1893,  and  tbe  cases  of  Warlow 
T.  Harrison  (1  L.  T.  Bep.  211 ;  1  E.  &  E.  295)  and 
Fayne  v.  Cave  (3  T.  B.  148)  were  cited ;  and  for 
the  defendants  Hart  on  Auctioneers, '  2nd  edit, 
p.  48,  and  Mainprice  r.  Wettley  (13  L.  T.  Bep. 
560 ;  6  B.  &  S.  420)  were  cited. 

Tbe  judge  held  that  a  sale  by  ancUon  was 
subject  to  the  provisions  of  the  Statute  of  Frauds, 
and  the  action  must  therefore  rest  on  par.  3  of  the 
particulars  of  claim — that  is,  breach  of  contract 
-that  the  sale  should  be  without  reserve. 

He  held  that,  the  principal  having  been  dis- 
closed, the  defendants  were  not  personally  liable, 
but  that,  if  they  were' liable,  he  (the  judge)  would 
have  assessed  the  damages  at  id.,  but,  at  the 
defendants'  request,  he  assessed  them  »t  4i.  5«., 
being  the  difference  between  the  price  at  which 
the  pony  was  knocked  down  to  the  plaintiff  and 
the  price  at  which  he  valued  it  when  in  tbe 
witness-box.  He  therefore  gave  judgment  for  the 
defendant,  and  granted  leave  to  appeal,  if  leave 
«hould  be  necessary. 

The  plaintiff  appealed. 

/.  C.  Gordon  for  tbe  plaintiff. — The  learned 
judge  was  wrong  in  holding  that  the  plaintiff  was 
not  entitled  to  recover.  An  action  may  be  maia- 
tained  against  the  auctioneer  in  such  a  case  as  the 
jpresent,  even  though  the  principal's  name  is 
disclosed.  The  horse  was  put  up  for  sale  by  the 
auctioneer  without  reserve,  and  the  plaintiff  was 
the  highest  bidder.  On  the  fall  of  the  hammer 
'the  property  in  the  horse  passed  to  the  purchaser 
{sect.  58,  sub-sect.  2.  of  the  Sale  of  Goods  Act 
1893),  and  any  dealing  with  the  horse  after  that 
was  wrongful,  and  the  auctioneer  is  liable  in 
respect  to  his  conduct  subsequent  to  the  pro- 
perty vesting  in  the  purchaser : 

Warlow  V.  Harriton,  1  L.  T.  Bap.  211 ;  1  E.  4  E. 
295. 

It  was  the  auctionew's  dut^  to  sign  the  contract 
for  the  purchaser.  The  judge  was  wrong  in 
holding  that  sect.  4  of  the  Sale  of  Goods  Act 
1893  applied.  It  only  applies  to  direct  sales  and 
not  to  a  claim  for  detinue  or  to  such  an  action 
as  an  action  for  breach  of  warranty  of  authority. 
The  action  is,  at  all  events,  maintainable  upon 
the  point  raised  in  par.  3  of  the  particulars  for 
breach  of  warranty  of  anthority  to  sell  without 
reserve,  and,  assuming  that  the  anotioneer  made 
a  mistake,  it  was  not  a  mutual  mistake. 

Pritchett  for  the  defendants.— The  principal's 
name  was  disclosed    by   the   auctioneer  at  the 


auction,  and  therefore  the  auctioneer  is  not 
liable : 

Mainprice  v.  Weitlay,  13  L.T.  Bep.  560 ;  6  B.  ft  S. 
420. 

There  it  was  held  that  the  last  bona  fide  bidder 
at  an  auction,  advertised  as  a  "  peremptory 
auction,"  has  no  remedy  against  the  auctioneer 
for  knocking  the  property  down  to  a  subsequent 
bid  by  the  vendor's  agent.  The  judgment  of 
Blackburn,  J.  in  that  case  sbonrs  that  in 
such  a  case  the  auctioneer  cannot  be  sued. 
If  tbe  auctioneer  names'  a  principal— as  he 
did  here — then  he  binds  the  principal,  and 
be  cannot  be  sued  himself;  but  if  the  prin- 
cipal is  not  disclosed,  then  the  auctioneer 
has  to  bear  the  liability  for  what  is  done.  In 
every  agency  there  are  always  certain  powers 
which  are  implied,  and  in  the  case  of  sn  auctioneer 
one  of  the  powers  so  implied  is  an  implied 
authority  to  sell  without  reserve.  When  the 
principal  is  named  he  is  bound,  and  when  he  is 
oound  the  agent  cannot  be  sued  : 

Gadi  y.  Boujhton,  35  L.  T.  R«p.  222;  1  Ex  Div. 
357; 

Howard  (or  Hovoarth)  r.  Sheward,  15  L.  T.  Bap.  183 ; 
L.  Bap.  2  C.  P.  148; 

Leake  on  Contraota,  4th  edit.,  p.  3(5. 
It  is  admitted  that  there  was  a  contract ;  that 
contract  came  into  existence  the  moment  the 
hammer  fell ;  but  by  reason  of  there  being  no 
memorandum  of  the  contract  in  writing,  as 
required  by  sect.  4  of  the  Sale  of  Goods  Act  1893, 
and  by  reason  of  the  fact  that  the  principal's 
name  was  disclosed,  the  plaintiff  is  not  entitled  to 
sue  on  any  of  the  grounds  mentioned  in  his 
particulars.  The  case  of  Manser  v.  Back  (6  Hare, 
443)  was  also  referred  to. 

(?ord<m  in  reply.  Cur.  adv.  vull. 

May  9. — The  judgment  of  the  conrt  (Lord 
Alverstone,  G.J.,  Wills  and  Kennedy,  JJ.)  was 
read  by 

KENNEDr,  J. — In  this  case  we  are  of  opinion 
that  the  plaintiff's  appeal  fails.  The  claim  is 
put  in  two  ways  :  First,  for  delivery  of  a  pony  or 
payment  of  26{.  6b.  ;  secondly,  in  the  alternative, 
201.  damages  for  breach  of  warranty  of  anthority 
as  auctioneers  to  sell  the  pony  "  wiuiont  reserve. ' 
We  are  of  opinion,  on  the  authority  of  Woolfe  v. 
Home  (36  L.  T.  Bep.  705 ;  2  Q.  B.  Div.  355), 
which  is  a  more  recent  decision  than  Mainprice  v. 
Westley  (ubi  sup.),  citod  to  us  by  the  defendants' 
counsel,  that  an  action  for  the  wrongful  refusal  to 
deliver  a  chattel  sold  at  public  auction  may,  in 
some  circumstances  at  least,  successfully  be 
brought  against  the  auctioneer,  although  the 
|>rincipal's  name  is  disclosed  to  the  buyer  at  the 
time  of  the  sale.  We  see  no  material  distinction 
between  the  facts  in  Woolfe  v.  Home  {ubi  sup.)  and 
the  facts  in  the  present  case,  except  that  in  that 
case,  apparently,  no  question  of  a  statutory 
defence  arose  in  regard  to  the  requirement  which 
existed  at  the  date  of  that  action  under  sect.  17  of 
the  Statute  of  Frauds,  and  exists  now  under  sect.  4 
of  the  Sale  of  Goods  Act  1893.  In  the  present 
case  the  chattel  is  of  a  valne  exceeding  101.,  and 
the  statutory  defence  is  relied  upon  by  the  defen- 
dants. It  is  not  suggested  that  there  was  any 
signed  memorandum  or  note  within  the  meaning 
of  the  statute.  The  case  of  the  plaintiff,  there- 
fore, so  far  as  it   consists  of  a  claim  for  the 
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refoeal  to  delirer  the  chattel  in  accordance  with 
the  alleged  contract  of  sale,  fails ;  not  because  an 
auctioneer  whose  principal  is  disclosed  cannot  be 
sued  for  the  i-etusal  to  deliver  the  chattel  sold,  but 
becanse  the  purchaser,  by  reason  of  the  Sale  of 
Goods  Act,  cannot  maintain  an  action  in  respect  of 
the  contract.  There  remains  for  consideration 
the  claim  for  damans  for  the  alleged  breach  of 
warranty  of  authority  to  sell.  In  onr  judgment 
this  also  fails.  There  was.  apart  from  the  point 
arising  under  the  Sale  of  Goods  Act  1893,  s.  4,  a 
contract  of  sale  binding  upon  the  defendants' 
principal.  The  hammer  luid  fallen,  and,  as 
between  the  plaintiff,  as  the  highest  bidder,  and 
the  aucticmeers' principal,  the  right  of  the  plaintiff 
conld  not  have  been  defeated  by  the  principal 
showing  that  the  auctioneer  was  authorised  by  him 
to  sell  only  subject  to  a  reserved  price.  The 
defendants,  the  auctioneers,  had  an  apparent 
authority  which  their  principal,  if  he  had  been 
ened  by  the  plaintiff,  would  not  have  been 
allowed,  in  point  of  law,  to  repudiate  after  a 
sale  had  been  concluded  by  the  hammer  being 
knocked  down,  upon  the  ground  that  his 
private  instructions  had  been  contravened  by 
the  auctioneer  in  selling  "  without  reserve." 
Warlow  V.  Harrison  {vbi  sup.)  was  cited  to  us  by 
the  plaintiff's  counsel.  But  in  that  case  the 
auctioneer  never  made  a  contract,  as  he  refused 
to  accept  the  plaintiff's  bid,  although  it  was  tbe 
most  genuine  one ;  and  therefore  he  never  did  effect 
a  contract  between  his  principal  and  the  plaintiff. 
Here,  the  answer  to  the  plaintiffs  claim  on  the 
ground  of  breach  of  warranty  or  misrepresentation 
of  authority  is  that  there  was  none.  The  defen- 
dants' principal  was  as  much  bound  as  if  he  had 
made  the  bargain  himself ;  but  the  action  fails 
for  a  totally  different  reason — namely,  the  want 
of  a  signed  contract.  Whether  an  action  would  lie 
against  the  auctioneer  tor  failing  to  make  an  entry 
in  bis  book  which  would  bind  his  principal  we  do 
not  stop  to  inquire.  No  such  point,  as  constituting 
a  ground  of  claim,  was  made  at  the  trial,  and  it  is 
not  open  to  the  plaintiff.  We  have  dealt  with  the 
only  questions  wiiich  arose  upon  the  present  appeal. 

Appeal  diimissed. 

Solicitors  for  tbe  plaintiff.  Smith,  Fawdon, 
and  Low,  for  Sir  Thomas  Wright  and  Sons, 
Leicester. 

Solicitors  for  the  defendants,  CKbsonand  Weldon, 
for  H.  Granger  Prior,  Bngby. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 

ADMIEALTT    BUSINESS. 

June  23  and  25. 

(Before  Bakkes,  J.) 

The  Elmvillb  ;  Cktlon  Coaling  Gompant 
Limited  «.  Goodsich.  (a) 

Necessaries — Disbursements — Liability  of  master 
— Bill  of  exchange  —  Notice  of  dishonour  — 
Seasonable  time— Special  eireumsianees  excus- 
ing delay  in  notice — Bills  of  Exchange  Act  1882 
(46  &  46  Vict.  e.  61),  m.  49,  50. 

A  ship  arrived  at  Colombo  in  want  of  coal,  and  her 
master  needed  cash  for  disbursements.    Tlie  coals 

w)  Bepottad  by  LtOHiL  F.  C.  Dabbt,  Eiq.,  BurliMc-at-Lftw. 


were  supplied  and  the  mon«y  was  advanetd  by 
the  ship  s  brokers,  and  ths  master  drew  a  bill  on 
the  managing  owners  of  the  ship  for  the  amount 
of  the  coal  bill  and  the  advance.  The  bill,  which 
contained  the  words  ".  .  .  .  value  received  on 
300  tons  of  coal  and  disbursem,ents  and  place  the 
same  vrith  or  without  advice  to  account  of  coals 
and  necessary  disbursements  to  my  vessel  .  .  . 
for  which  I  hold  my  vessel,  owners,  and  freight 
responsible  "  was  accepted,  and  was  dishonoured 
on  maturity. 

The  plaintiffs  knew  of  the  dishonour  on  the  18th 
April,  and  on  the  same  day  were  told  that  the 
vessel  was  in  the  Tyne.  Being  uncertain  of  the 
whereabouts  of  the  vessel  they  made  farther 
inquires,  but,  getting  no  further  information, 
they  sent  notice  of  dishonour  to  the  master  as 
drawer  of  the  bill  on  the  2lst  April.  The  notice 
reached  the  master  on  the  23rd  April. 

Held,  that  the  eaptain  was  personally  liable  on  the 
bill,  for  the  form  in  which  it  was  drawn  did  not 
give  the  holder  a  right  only  against  the  ship,  her 
owners,  and  freight. 

Held,  further,  that  though  under  ordinary  cireum- 
stemees  the  notice  of  dishonour  which  was  given 
wotUd  have,  been  too  late,  yet  the  delay  was  to 
be  exeused,  as  it  was  caused  by  eireum*taHees 
beyond  the  plaintiffs'  control,  and  not  imputable 
to  their  default,  misconduct,  or  negligenee. 

Action  by  the  Ceylon  Coaling  Company  against 
tbe  master  of  the  steamship  Elmville,  the  drawer 
of  a  bill  of  exchange  to  recover  3032.  19s.  due 
under  the  bill. 

The  Elmville  was  owned  by  the  Agenoria  Steam- 
ship Company  Limited;  F.  Childs  and  Co., 
Cardiff,  being  the  managing  owners. 

In  Feb.  1904  while  on  a  voyage  from  Melbourne 
to  Hull,  the  Elmville  put  into  Colombo  for  coal, 
and  while  there  her  master  [needed  cash  for  dis- 
bursements. 

On  the  8th  Dec.  1903  F.  Childs  and  Co.  had 
entered  into  a  contract  with  Mann,  George,  and 
Co.,  of  London,  as  agents  for  the  sellers,  that  the 
latter  should  supply  all  bunker  coal  which  F. 
Childs  and  Co.  might  require  at  certain  ports  for 
steamships  managM  by  them.  Colombo  was  one 
of  the  ports. 

In  pursuance  of  this  agreement  Aitken  Spence 
and  Co.,  of  Colombo,  supplied  the  Elm,ville  with 
bunker  coal  to  the  value  of  2702.  and  332.  19«. 
was  also  advanced  by  them  to  the  master  to  meet 
some  disbursements. 

In  respect  of  these  two  sums  the  master,  W. 
Goodrich,  draw  a  bill  of  exchange  for  3032.  19s., 
dated  the  23rd  Feb.  1904,  on  the  Agenoria  Steam- 
ship Company  Limited,  F.  Childs  and  Co., 
managei-a,  Cardiff,  payable  in  London  at  thirty 
days  sight,  to  the  otobt  of  Aitken  Spence  and 
Co.    The  bill  contained  the  following  words : 

In  London  th*  ssm  of  30SI.  19s.  only  value  received 
on  300  tons  ooal  and  disbarsenenti,  and  plaoe  the  same 
with  or  withoat  advice  to  aooonnt  of  ooals  and  neoea- 
aary  diBboraementa  to  my  veisel  to  enable  her  to  ocm- 
plflte  thia  voya^  from  Melboame  to  Hall,  for  whioh  I 
hold  my  vessel,  owners,  and  freight  reaponaible. 

On  the  25th  Feb.  Aitken  Spence  and  Go. 
indorsed  the  bill  to  the  Ceylon  Coaling  Company. 

On  the  15th  March  the  bill  was  accepted  by 
F.  GhUds,  as  director  and  manager  of  the 
Agenoria  Steamship  Company  payable  at  the 
London,  City,  and  Midland  Bank,  London. 
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The  bill  became  due  on  the  16th  April,  and  was 

Sreaented  for  payment.    It  was  not  met  and  was 
vlj  protested. 

On  the  18th  April,  abont  midday,  the  plaintiffs 
heard  that  the  bill  had  been  dishonoared.  The 
bill  stated  that  the  vessel  was  on  a  Toysge  from 
Melbonme  to  Hull,  and  the  plaintifrs  then  had  to 
inqnire  where  the  drawer  of  the  bill,  the  master, 


The  secretary  of  the  Ceylon  Coaling 
inqnired  of  Mann,  Oeorgm,  and  Co.,  on  the  181 
April  as  to  the  whereabouts  of  the  Elmvitle. 
Telegrams  passed  between  Mann,  Geonte,  and 
Co.'s  house  in  London  and  their  honse  in  Cardiff, 
and  finally  a  telegram  xeaohed  London  on  the 
18th  April  stating  that  the  ElmviOe  was  in  the 
Tyne  in  the  hands  of  mortgagees,  that  the  owners 
were  endeaTonring  to  muce  arrangements  and 
advising  that  the  aooount  should  be  held  for  a 
few  days.  Letters  confirming  the  telegrams 
also  passed,  and  the  information  as  to  the  where- 
abouts of  the  ElmvUU  reached  the  secretary  of 
the  plaintift  oompany  on  the  19th  April.  As  the 
bill  stated  that  the  vessel  was  on  a  voyage  to 
Hnll  the  secretary  was  not  satisfied  that  the 
information  he  had  received  as  to  the  whereabonts 
of  the  vessel  was  correct ;  so  he  made  some  further 
inqui^  of  Mann,  Qeorge,  and  Co.,  and  searched 
the  Kewoastle  papers  to  see  if  the  ship  was  in 
that  port,  but  was  unable  from  them  to  nnd  that 
she  was  in  the  Tyne. 

Having  fiuled  to  leam  anything  definite  as  to 
the  whereabonts  of  the  vessel,  on  the  2l8t  April 
the  secretary  of  the  plaintiff  oompany  posted  a 
renstered  letter  containing  notice  of  diehononr, 
and  addressed  the  letter:  "The  Master  of  the 
ElmvUie,  Newcastle-upon-Tyne,"  and  that  letter 
was  delivered  by  the  post-office  on  board  tiie 
MmviUe  on  the  23rd  ApriL 

A  firm  of  solicitors  acting  for  the  plaintiff 
company  also  gave  the  master  notice  that  the  bill 
had  not  been  met  on  the  same  day. 

The  master  not  having  met  the  bill,  the  writ  in 
the  action  was  issued  on  the  25th  April. 

Dunlop  for  the  plaintiff  company.— The  master 
is  liable  on  the  bill,  the  object  of  the  bill  given 
in  payment  b«ng  the  same  in  this  case  as  in  the 
eueot  The  Bipon  City  (77  L.  T.  Rep.  98 ;  8  Asp. 
Mar.  Law  Gas.  304 ;  (1897)  P.  226).  The  oironm- 
stances  of  the  ease  excuse  the  delay  in  giving  the 
notice  of  dishononr,  for  the  whereabouts  of  the 
vessel  had  to  be  discovered  before  it  could  be 

fiven,  and,  while  the  bill  stated  that  Hnll  was  the 
estination  of  the  vessel,  the  vessel  had  gone  to 
the  Tyne. 

Balloeh  for  the  master,  the  drawer  of  thp 
Ull. — The  facts  show  that  there  has  be«a 
undue  delay  in  giving  the  notice  of  dishononr, 
and  the  master  is  tbenrefore  discharged.  47he 
holders  might  have  sent  the  registered  letter 
on  the  IStli  April,  for  they  got  no  farther 
information  between  that  date  and  the  21st  AprU, 
the  date  on  which  it  was  ultimately  sent ;  or  uiey 
mi(dit  have  caused  some  inquiry  to  have  been 
made  by  their  agents  or  some  ship  broker  in 
Newcastle.  Further,  the  form  of  tlw  bill  itself 
shows  that  the  master  is  not  liable.  The  form 
of  the  bill  given  by  the  master  in  the  case 
of  The  Bipon  Ciip  (ubi  tup.)  was  not  given  in 
the  report;  in  this  case  the  form  is  peculiar, 
and  shows  that  the  coal  was  supplied  upon  the 


credit  of  the  ship  alone.  The  master  is  nofc 
liable  under  the  bill,  for  it  imposes  an  obliga- 
tion on  the  ship  and  her  owners  and  freight 
alone. 

Basnis,  J.,  after  stating  the  facts  which  led 
np  to  the  giving  of  the  bill,  proceeded : — I  do  not 
require  to  repeat  what  I  said  in  The  Ripon  Cittf 
(u&t  tup.),  out  I  think  in  that  case  I  went 
through  the  ordinary  course  of  business  and 
pointed  out  how  a  draft  given  by  the  master  in 
such  circumstances  was  part  of  the  oonsideration 
for  the  supply  of  the  coal,  beoanse  it  enabled  th» 
suppliers  to  use  the  master's  name  for  the  purpose' 
of  enforcing  his  lien  against  the  ship,  [rhe- 
learned  judge  then  stated  the  facts  showing  what 
efforts  had  been  made  to  find  the  ship  and  give 
notice  of  dishonour,  and  proceeded  0  The  plaintiff 
oompany  is  now  suing  the  master  on  the  bill,  and 
the  master  has  already  broueht  an  action  in  thi» 
court  against  the  ship  in  whi<m  he  seeks  to  recover 
his  wages  and  disbursements,  and  amongst  other 
things  ne  seeks  to  recover  the  amount  of  this  bill 
if  he  is  liable  upon  it  That  suit  has  been  before 
the  ooort,  and  a  decree  for  his  wages  and  ^a- 
bnraements  has  been  made,  and  the  matter  has  been 
referred  to  the  registrar  to  ascertain  what  thos» 
wages  and  disbnrsements  amount  to ;  and  if  thi» 
bill  is  one  for  which  he  is  liable,  no  doubt  it  will 
fall  within  what  is  due  from  the  defendant  ship- 
owners or  rather  their  ship,  for  the  suit  by  the' 
master  is  a  suit  in  rem,  to  the  present  defendant  in 
thiscase.  Heisreallydefendingthisaction,beoaus» 
if  he  is  made  liable  he  will  have  a  rieht  to  recover 
against  the  ship,  but  if  he  is  not  hable  and  did 
not  defend  this  case  it  might  be  said  in  his  suit 
acainst  tlie  ship,  yon  ought  to  have  fought  the 
ouim  made  against  yon,  and  you  cannot  now 
recover  against  the  ship.  The  first  point  made  is 
that  the  master  did  not  have  due  notice  of  dis- 
honour of  the  bill.  I  do  not  think  there  is  any 
dispute  about  the  law.  The  law  is  contained  in 
sects.  49  and  50  of  the  Bills  of  Exchange  Act  1882: 
In  the  absence  of  special  circumstances  there  is 
no  doubt  that  the  notice  of  dishononr  would  be 
too  late.  Sub-sect.  12  of  sect.  49  and  sub-sect.  1 
of  sect.  50  have  been  read,  and  I  think  the  sub- 
stance of  the  matter  is  this,  that  the  notice  of 
dishonour  would  be  too  late  unless  the  circum- 
stances of  the  case  are  such  that  there  has  been 
no  delay,  beyond  what  is  reasonable  in  the  circum- 
stances, in  giving  notice  of  dishonour  to  the 
master.  That  depends  upon  tiie  set  of  ciroum- 
stanoes  which  I  have  referred  to — ^namely,  that 
the  plaintiff  company  holding  the  bill  did  not 
know  what  the  real  address  of  the  master  was 
and  had  to  find  it  out,  and  they  never  did  find 
it  out  properly.  They  took  their  olumce  on  the 
21st  April  of  the  letter  which  was  sent  to  "  The 
Master  of  the  ElmvUU,  Newcaatie-upon-Tyne,"' 
reaching  the  defendant,  in  the  expectation  that  it 
might  possibly  do  so.  I  think  it  is  quite  clear 
they  ha!d  to  act  with  promptness  and  within  a 
reasonable  time,  and  they  had  to  make  due- 
inquiries,  and  as  soon  as  they  reasonably  could' 
give  notice.  It  is  simply  a  question  of  fact, 
and  I  think,  having  regard  to  the  times  I  have- 
mentioned  and  to  the  cmsumstanoes  of  the  case, 
that  the  plaintiff  com]^y  acted  with  due  dili- 
gence in  making  inquiries  and  sending  their 
notice,  and  I  think  it  was,  in  the  ciroumstanoes, 
sent  'within  a  time  entitUng  them  to  sue  the 
master  upon  the  bilL    The  other  point  is  mther 
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more  a  point  ot  law.  If  this  bill  were  in  the 
ordinajry  form  counsel  for  the  defendant  does  not 
diapnte  that  it  would  be  a  bill  upon  which  the 
master  could  be  sued.  The  matter  has  been  con- 
aiderad  in  the  case  of  The  Ripon  City  (ubi  »wp.) 
pretty  fully,  and  there  is  no  doubt  that  a  master 
entering  coal  and  having  to  give  his  draft,  under 
a  contract  for  them,  makes  himself  peraonally 
liable.  That  would  be  ao  on  a  bill  where  there  is  no 
qualification,  but  it  is  said  that  this  bill  is 
qualified  so  as  not  to  make  the  master  liable  at 
alL  The  words  relied  on  are  as  follows  :  "  In 
liOndon  the  sum  of  3032. 19«.  only  value  received 
on  300  tons  coal  and  disbursements,  and  place  the 
same  with  or  without  advice  to  account  of  coals 
and  necessary  disbursements  to  my  vessel  to 
enable  her  to  complete  this  voyage  from  MeU 
bourne  to  Hnll,  for  which  I  nold  my  vessel, 
owners,  and  freight  responsible."  In  some  way 
counsel  for  the  defendant  suggests  that  those  are 
words  which  release  the  master  from  personal 
liability  and  impose  the  obligation  upon  the  shi^, 
her  owners,  and  freight  omy,  and  that  that  is 
what  the  owners  of  the  coal  looked  to  when  they 
supplied  it.  I  fail  to  see  there  is  any  such  limitation 
upon  the  bill,  and  it  seems  to  me  that  the  words 
leave  the  master  just  as  liable  as  if  the  words  were 
not  there.  It  is  a  mere  statement  of  what  has 
happened  and  the  position  of  the  master,  and 
represents,  I  think  truly,  that  he  is  personally 
liable,  but  that  he  will  look  himself  to  the  vessel, 
his  owners,  and  freight.  I  think,  therefore,  that 
the  plaintiff  company  is  entitled  to  judgment 
against  the  master,  the  defendant,  for  the  sum  of 
3032. 198.  with  interest  from  the  date  of  dishonoar 
until  judgment. 
Solicitors  for  the  plaintiffs,  Pritehard  and  Sons- 
Solicitors  for  the  defendant,  Stokes  and  Stoke»> 
agents  for  IngUdeio  and  Fenwiek. 


Stttiicial  Committee  of  tfie  Otitis  Council. 

May  4,  5,  and  June  7. 

(Present:  The  Right  Hons.  The  Loed   Chan- 
CELLOS    (Halsbi7bt),    Lords    Lindlet    and 
EiKBOds,  and  Sir  AethiTk  Wilson.) 
Newfodndland  Steam   Whaling  Company 

v.  goveenment  op  newfoundland,  (a) 

on   afpeal  feom    the    sufkbmb    coubt    of 

newfoundland. 

Law   of  Newfoundland  —  Whaling   industry  — 
Licence — Receipt  for  licence  fee. 

By  the  Newfoundland  Statute  2  Hdw.  7,  o.  11, 
entitled :  An  Act  to  Regulate  the  Whaling  In- 
dustry, no  person  may  engage  in  the  whaling 
industry  vnthout  a  licence,  which  licence  must 
define  the  area  to  which  it  is  to  apply.  Appli- 
cations for  licences  must  specify  the  area  for 
which  they  are  applied  for. 

The  appellants,  who  had  carried  on  the  industry 
before  the  passing  of  the  Act,  applied  for  a 
licence  under  the  Act,  and  paid  the  fee  imposed 
by  the  Act,  and  received  a  receipt  from  the 
Government.  The  Government  afterwards  issued 
a  licence  for  an  area  less  than  that  defined  in 
the  appellants'  application. 

(a)  Bcparted  by  C.  E.  H4U>KH,  Eaq.,  Buri9ler-kt-LftW, 
VoL  XCL,  2343. 


Held  {affirming  the  judgment  of  the  court  below), 
that  the  appellants  could  not  insist  on  a  grant 
of  a  licence  for  tlie  larger  area. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  Newfoundland  (Horwood,  C.J.  and  Johnson  J., 
Emerson,  J.  dissenting),  dismissing  a  petition  of 
the  appellants,  presented  under  sect.  135  of  the 
Judicature  Act  1889,  for  the  purpose  of  making 
a  claim  ai^nst  the  Government  of  the  Colony. 

The  facts  appear  sufficiently  from  the  judgment 
of  their  Lordships. 

Sir  /.  S.  Winter,  K.C.  (of  the  Colonial  Bar) 
and  llacKamess,  for  the  appellants. 

Haldane,  K.C.  and  W.  Baker,  for  the  respon- 
dents, were  not  called  on  to  address  their 
Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

June  7. — Their  Lordships'  judgment  was  de- 
livered by 

Sir  Aetrub  Wilson.  —  The  Act  to  regulate 
the  whaling  industry  was  passed  oa  the  22nd 
April  1902,  and  came  into  operation  the  same 
day.  It  made  it  illegal  for  any  person  to  engage 
in  the  whaling  industry,  or  in  the  manufacture 
therefrom,  without  a  licence  to  be  granted  and 
issued  as  provided  by  the  Act,  subject  to  penalties 
recoverable  by  an  informer.  Sect.  2  required 
persons  intending  to  apply  for  a  licence  to  pub- 
lish notices  specifying,  amongst  other  things,  the 
area  in  respect  of  which  it  is  to  be  applied  for, 
and  the  intended  site  of  the  factorv.  Sect.  3 
empowers  the  Gtovemor  in  Council  to  issue 
licences ;  and  (1)  no  licence  can  be  issued  until 
the  site  of  the  factory  shall  have  been  approved 
by  the  Governor  in  Council,  and  such  site  must 
not  be  within  fifty  miles  of  another  factory;  and 
(2)  the  licence  mnat  define  the  area  to  which  it  is 
to  apply,  and  wi^in  which  no  other  factory  can 
be  erected.  It  must  also  describe  the  site  of  the 
factory  sanctioned.  Sect.  7  imposes  an  annual 
duty  of  1600  dollars  on  each  licence  Sect  8 
provides  for  the  forfeiture  of  licences  f-or  breach 
of  their  conditions.  Sect.  18  deals  specially  with 
the  case  of  factories  at  work  or  in  course  of 
erection  at  the  time  of  the  passing  of  the  Act. 
Licences  to  such  factories  are  subject  to  the  same 
rules  as  those  applicable  to  new  factories,  except 
those  relating  to  the  publication  of  notice,  and 
the  approval  of  the  site.  The  appellants  are  the 
proprietors  of  two  factories,  but  only  one  of 
these,  that  at  Bose-an-Rue,  is  the  subject  of  the 
present  appeal  and  the  other  need  not  be  further 
mentioned.  The  Rose-au-Rne  factory  was  prac- 
tically completed  when  the  Act  passed,  and  it 
therefore  fell  under  the  provisions  of  sect.  18. 
Daring  the  whaling  season  of  1902  the  appellants 
carried  on  the  whale  fishery  in  connection  with 
the  Bose-au-Rue  factory  without  obtaining  or 
applying  for  a  licence,  thus  rendering  themRelves 
liable  to  penalties,  and  at  the  same  time  depriving 
the  Treasury  of  the  duty  chargeable  upon  a 
licence.  On  the  13th  Nov.  1902  the  Minister  of 
Marine  and  Fisheries  wrote,  by  the  direction  of 
the  Governor  in  Connoil,  to  the  agents  of  the 
appellants  calling  attention  to  the  Act,  and  to  its 
violation  by  the  appellants,  and  adding,  "Might 
I  request  you  to  give  this  matter  of  application 
for   a  licenpe    .    .    .    your  earliest  attention." 
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On  the  12th  Deo.  the  appellants  applied  accord- 
ingly for  a  licence,  and  in  their  application 
described  the  limits  to  which  they  described  its 
operation  to  extend,  and  they  specified  the  fac- 
tory as  Rose-aa-Bue.  On  the  15th  Dec.  the 
appellants  paid  a  snm,  inclnding  1500  dollars  in 
respect  of  the  Boae-an-Bue  facwry,  by  a  che^ne 
in  favour  of  the  Minister  of  Marine  and  Fisheries. 
It  is  said  that  an  offidal  of  that  department  had 
preriously  asked  for  payment  of  the  licence  fee. 
A  receipt  was  given,  signed  by  the  Minister  of 
Marine  and  Fisheries,  for  the  1500  dollars,  describ- 
ing it  "  as  a  whaling  licence  fee  for  a  faotoiy 
operated  at  Bose-an-Bne,  .  .  .  being  the 
amount  doe  for  the  year  1902."  On  the  4th  July 
1903  (a  fresh  year  having  then  commenced  as 
defined  in  sect.  7  of  the  Act)  another  payment  of 
1500  dollars  was  made,  and  a  receipt  for  it  given 
in  terms  similar  to  those  of  the  previous  receipt. 
On  the  26th  Aug.  1903  a  licence  was  issued 
headed  "  Whaling  Certificate,"  tested  in  the  name 
of  the  Governor,  signed  by  command  of  the 
Governor  by  the  Golonial  Secretary,  and  sealed 
with  the  public  seal  of  the  colony.  The  printed 
form  originally  had  at  the  foot  a  form  of  receipt, 
but  upon  the  receipt,  and  so  as  to  obliterate  it, 
are  written  the  words,  "This  certificate  is  to 
supersede  and  takes  the  place  of  the  licence 
which  the  within-named  licensee  holds  in  the 
form  of  a  receipt  and  under  which  he  has  carried 
on  his  business.  The  licence  so  granted  defined 
the  area  within  which  it  was  to  operate,  and  the 
area  so  defined  was  narrower  than  that  described 
in  the  appellants'  application  though  extending 
to  the  fifty  miles  required  by  the  Act.  The 
ap^llants  objected  to  the  licence  thus  issued  and 
oliumed  a  right  to  have  one  for  an  area  co-exten- 
sive with  that  defined  in  their  application.  The 
Government  refused  to  comply  with  this  .  claim. 
The  appellants  thereupon  commenced  the  present 
prooeecungs,  in  acooraance  with  the  practice  in 
force,  by  a  petition  filed  in  the  Supreme  Court 
against  the  Government  of  Ne«rfoundland. 
Having  stated  the  facts,  they  claimed,  so  far  as  is 
now  material,  first,  a  decree  to  the  efEect  that 
they  were  entitled  to  a  licence  for  the  area 
described  in  their  application;  secondly,  an 
amendment  of  the  licence,  so  as  to  make  it 
include  that  area.  The  Attorney- General  filed 
his  answer.  The  case  came  on  for  hearing  before 
the  Supreme  Court,  and  the  court  by  a  majority 
dismissed  the  appellants'  case.  Against  that 
decision  the  present  appeal  has  been  brought. 
The  argument  for  the  appellants  was  put  in  the 
following  way :  That  the  Minister's  letter  of  the 
13th  Nov.  1902  amonnted  to  a  promise  to  grant 
to  the  appellants  a  Hoence,  in  accordance  with  the 
Act,  npon  a  proper  application,  though  for  an 
area  not  yet  defined.  That  the  appellants'  appli- 
cation of  the  12th  Dec.  defined  the  area,  and  that 
npon  that,  it  was  for  the  Government  either  to 
grant  or  refuse  the  licence  as  asked  for.  That 
by  acceptance  of  the  money  and  the  receipt 
given  on  the  15th  Dec.,  the  Glovemment  accepted 
the  area  as  defined  in  the  application.  And 
therefore  it  was  contended,  that  either  the  receipt 
operated  as  a  licence,  having  efEect  over  the  whole 
ol  that  area,  or  else  the  receipt,  in  conjunction 
with  what  had  gone  before,  amounted  to  a  bind- 
ing contract  to  grant  such  a  licence.  The  appel- 
lants spedally  relied  upon  the  memorandum,  at 
the  foot  of  the  licence  actually  issoed,  as  showing 


that  the  receipt  had  been  intended  as  a  lioenoe, 

and  as  a  ratification  of  it  in  that  sense.  The 
system  of  licences  and  the  machinery  for  carry- 
ing it  into  efEect  are  created  by  the  statute,  and, 
as  in  all  such  cases,  the  provisions  of  the  statnte 
mast  be  complied  with.  The  licence  must  be 
granted  by  the  Governor  in  Council,  and  it  must 
contain  what  the  Act  requires.  The  receipt  does 
not  purport  to  be  issued  by  the  Governor  in 
Council.  It  contains  no  words  appropriate  to 
the  grant  of  a  licence.  It  does  not,  either  by  its 
own  language  or  by  reference  to  any  other 
document,  define  the  area  over  which  it  is  to 
take  efEect.  The  memorandum  at  the  foot  of 
the  lioenoe  as  issued,  assuming  (which  is  not 
clear)  that  that  memorandum  forms  part  of 
what  is  verified  by  the  seal  of  the  colony  and 
the  tost  of  the  Governor,  could  not  make  that  a 
licence  within  the  Act,  which  was  not  so  in  fact. 
And  to  give  to  the  memorandum  the  efieet  sug- 
gested, would  be  to  make  it  contradict  the  express 
terms  of  the  official  document  to  which  it  is 
appended.  Their  Lordships  are  clearly  of  opinion 
that  the  receipt  was  not  a  licence.  It  is  equally 
impossible  to  accept  the  contention  that  there  was 
a  contract  to  grant  the  licence  as  claimed.  To 
support  the  argument  it  would  be  necessary  to 
attribute  to  every  document  a  meaning  which  it 
cannot  bear.  The  argument  assumes  that  the 
letter  of  the  13th  Nov.  1902  amounted  to  a  promise 
to  grant  a  licence.  The  letter  contains  nothing 
of  the  kind.  The  argument  assumes  that  the 
receipt  of  the  15th  Dec.  was  an  acceptance  of  the 
limits  specified  in  the  appellanta'  application.  It 
contains  nothing  of  the  kind.  So  that  even 
assuming  that  the  difficulties  created  by  the 
statutory  procedure  could  be  got  over,  and 
that  every  document  was  issued  by  the  competent 
authori^,  the  contention  would  wholly  fail  on  the 
facte.  It  was  also  argued,  but  not  very  strenu- 
ously, that  the  Government  was  in  some  way 
estopped  from  denying  the  appellante'  right  to 
what  they  claim.  Their  Lordships  agree  with  the 
majority  of  the  learned  judges  in  the  Supreme 
Court — that  there  is  no  room  in  law  for  such  a 
contention  in  the  present  case.  They  also  think 
that  there  is  no  ground  for  it  in  fact,  because  they 
cannot  find  anywhere  any  representation  on 
behalf  of  the  Government,  on  which  the  appel- 
lante could  act,  that  the  licence  about  to  be  issued 
embodied  the  limits  defined  in  the  appellants' 
application.  It  is  true,  no  doubt,  that  complica- 
tions have  arisen  in  the  present  case,  and  it  may 
be  that  the  appellante  have  been  placed  in  a  posi- 
tion of  difficulty,  and  possibly  of  some  hardship. 
But  if  so,  the  reel  source  of  all  the  inconveniences 
has  been  the  action  of  the  appellante  themselves 
in  carrying  on  their  business  after  the  passing  of 
the  Act  without  taking  proper  steps  to  comply 
with  ite  terms.  Their  Lordships  will  humbly 
advise  His  Majesty  that  the  appeal  should  be 
dismissed.    The  appellants  will  pay  the  coste. 

Solicitor  for  the  appellants,  B.  WilMtuon. 
Solicitors    for    the    respondente.   Burn    and 
Berridge. 
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COURT    OF   APPEAL. 

April  20  and  21. 

(Before  VArroHAN  Williams,  Stielino,  and 

Cozkns-Hakdt,  L.JJ.) 

JoTHT  V.  Cycle  Tbadk  Fublishino 

COMPAHT.  (o) 

application  foe  new  teial. 
Defamation — Libel — Fair    comment  —  Matter  of 
public    interett — Personal   imputation — Neio 
trial. 

When  a  criticism,  whether  of  a  literary  production 
or  of  a  trade  advertisement,  or  of  a  public  man, 
includes  an  imputation  of  base  and  sordid 
motives,  there  being  no  facts  to  warrant  it,  the 
defence  of  fair  comment  cannot  be  m,aintained. 

Campbell  v.  SpottiBwoode  (8  L.  T.  Rep.  201 ;  3 
B.i  S.  769)  follotoed. 

McQuire  v.  Western  Morning  News  Company 
i;88  L.  T.  Bep.  757 ;  (1903)  2  K.  B.  100)  dis- 
tinguished. 

Application  by  the  defendants  for  jndgment 
or  a  new  trial  of  an  action  for  libel  which  was 
tried  by  Kennedy,  J.  with  a  common  jury. 

The  action  was  brought  by  a  solicitor  in 
Dublin  against  the  proprietors  and  the  editor 
of  a  trade  jonmal  called  the  Cycle  and  Motor 
Trader,  in  respect  of  an  article  published  in  that 
paper  on  the  30th  Jan.  1903. 

The  plaintiff  acted  as  solicitor  for  some  share- 
Iiolders  in  actions  brought  by  them  against  the 
directors  of  the  Components  Tube  Company ;  and 
at  the  date  the  libel  was  published  he  was  a  share- 
holder in  a  company  called  Osmonds  Limited, 
and  was  acting  as  solicitor  for  some  of  the 
shareholders. 

The  article  commented  on  the  proceedings  at  a 
meeting  of  the  shareholders  of  Osmonds  Limited 
with  renerenoe  to  a  scheme  for  reoonstmotion  of 
the  company. 

The  following  passages  were  oomplained  of: 
Wigfl  on  the  green  at  Dublin.  ...  I  did  not 
exaggerate  the  prospeata  of  the  tnrabla  that  was  likely 
to  be  oreated  as  the  leanlt  of  the  attentionB  of  snoh 
notable  champions  as  Means.  Lewis  Strond,  aoUdtor, 
London,  and  Lane  Joynt  (the  plaintiff),  aoUoitor, 
Dublin.  With  the  aid  of  proxy  votes  the  aoheme  was 
passed,  notwithstanding  the  moat  atrennoiia  efforts  of 
those  professioDal  monthpieoes  of  reoaloitnuit  share- 
holders.  Bat  it  may  aafely  be  oonclnded,  judging 
by  past  experienoe,  that  the  ardonr  of  these  Tolnntaiy 
ehanipiona  has  not  been  damped  by  failnre  to  carry 
their  point,  and  that  they  will  find  some  other 
means  of  pursuing  their  transparently  magnanimoua 
and  disinterested  crusade,  which  they  have  entered 
upon  with  such  marrellous  enthuaiasm.  It  ia  truly 
beautiful  to  contemplate  the  efforts  of  these  men. 
I  cannot  aay  to  what  extent  Mr.  Joynt  is  defending 
his  personal  interests ;  it  may  be  that  he  ia  a  large 
shareholder  in  the  Osmond  Company.  ...  It 
may  alao  be  reooUected  that  the  Componenta  Tube 
Company  agitation,  in  which  certain  members  of  the 
Legal  Frofeasion  interested  themselTss,  prored  oom- 
paratiTely  barren  of  concrete  benefit  to  the  share- 
holders who  were  aasociatad.  When  it  came  to  settling 
up   it   was    found  that  the  meat  was  absorbed  by 

(^)  BqiorMd  by  W.  O.  Bias,  Esq.,  Bwrl(t«r-at-Law. 


the  lawyers,  and  the  ahareholders  merely  got  the  bones 
to  pick. 

The  plaintiff  alleged  that  the  word  "  they  "  in 
the  above  article  referred  to  himself  and  Mr. 
Lewis  Stroud,  and,  that  the  paragraph  meant 
"  that  the  plaintiff,  while  posing  as  a  solicitor 
and  shareholder,  was  in  fact  a  corrupt  and  dis- 
honest agitator,  and,  when  acting  as  solicitor  in 
the  said  actions,  had  dishonestly  enriched  himself 
without  obtaining  any  substantial  or  material 
benefit  for  his  clients,  and  was  a  person  unworthy 
of  trust  or  confidence."  He  further  alleged  that 
the  libel  had  g^atly  injured  his  credit  and 
reputation,  and  that  he  had  been  held  np  to 
public  hatred  and  contempt. 

The  defendants  by  their  defence  admitted  that 
they  printed  and  published  to  the  subscribers  to 
the  paper  the  article  complained  of,  but  denied 
that  the  words  were  printed  and  published  with 
any  of  the  meanings  alleged,  and  said  they  were 
incapable  of  those  meanings,  or  of  any  defamatory 
or  actionable  meaning.  They  further  said  that 
the  words  were  bond  fide  comment  on  matters  of 

gnblic  interest — namely,  the  position  of  the  share- 
olders  pending  the  liquidation  and  reconstruc- 
tion of  the  Osmond  Company,  and  the  litigation 
arising  in  connection  with  it---and  were  published 
by  the  defendants  bond  fide  for  the  benefit  of 
their  subscribers  and  without  any  malice  towards 
the  plaintiff.  They  further  alleged  that  the 
words  commencing  "  It  may  also  be  recollected  " 
to  the  end  of  the  paragraph  did  not  relate  to  the 
plaintiff  at  alL 

In  the  course  of  his  summing  up  to  the  jury, 
Kennedy,  J.  said :  "  A  man  has  a  right  to  dis- 
cuss a  matter  and  comment  on  it,  bat  he  must 
comment  on  it  fairly,  aa  Lord  Herscheli  said  in 
Lavis  V.  Bliepstone  (55  L.  T.  Bep.  1 ;  11  App.  Cas. 
187).  To  sum  it  up,  no  doubt  very  imperfectly, 
it  represents  to  my  mind  this — ^that  the  comment 
most  be  such  that  a  fair  mind  would  use  under 
the  circumstances,  and  it  must  not  misstate  facts, 
because  a  comment  cannot  be  fair  which  ia  built 
upon  facts  which  are  not  truly  stated;  and, 
further,  it  must  not  convey  imputations  of  an 
evU  sort,  except  so  far  as  the  tcMsts  truly  stated 
warrant  the  imputation. 

The  jury  found  a  verdict  for  the  plaintiff  with 
500Z.  damages,  and  judgment  was  entered 
accordingly. 

Bpeneer  Bower,  K.O.  and  WaUer  Warren  for 
the  defendants. — The  judge  has  not  properly 
directed  the  jury  as  to  what  is  fair  comment. 
He  ought  to  have  told  the  jury  that  the  question 
was  whether  the  criticism  was  honest,  however 
irrational  it  might  be.  [Yauohan  Williams, 
L.J.  referred  to  MacUod  v.  WaUey  (3  0.  &  P. 
311,  313.).]  In  McQuire  v.  Western  Morning 
News  Company  (88  L.  T.  Rep.  757,  758 ;  (1903) 
2  K.B.  100,109)  CoUins,  M.II.  said:  "The  jury 
have  no  right  to  substitute  their  own  opinion  ot 
the  literary  merits  of  the  work  for  that  of  the 
critic,  or  to  tir  the  '  fairness '  of  the  critic  by 
any  snoh  standard.  'Fair'  in  this  collocation 
certainly  does  not  mean  that  which  the  ordinary 
reasonable  man,  'the  man  on  the  Clapham 
omnibus,'  as  Lord  Bowen  phrased  it,  the  juryman 
common  or  special,  would  think  a  correct  apprecia- 
tion of  the  work."  That  was  a  case  where  a 
literary  work  hod  been  criticised,  and  then  any 
peraonal  imputation  upon  the  author  unconnected 
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with  the  work  wonld  be  libellous.  Bat  here  the 
plaintiff's  acts  were  criticised,  and  there  must 
neoeaaarily  be  some  personal  imputation.  What 
is  "  fair  "  and  "  honest "  criticism  was  considered 
in 

Wason  T.  1fal(«r,  19  L.  T.  Bep.  409 ;  L.  Bep.  4 

Q.  B.  73 ; 
Odger  t.  Mortimer,  28  L.  T.  B«p.  472  ; 
Buntcr  T.  Sharpe,  15  L.  T.  Bep.  421 ;  4  F.  A  F. 

983, 1005, 1006 ; 
Campbell  t.  SpottUwoode,  8  L.  T.  Bep.  201 ;  2  B.  &  S. 

769; 
Utrivale  t.  Canon,  58  Ii.  T.  Bep.  381 ;  20  Q.  B. 
DiT.  275. 

The  judge  did  not  point  oat  to  the  jary  that  they 
oonld  find  a  verdict  for  the  defendants  eren  if  they 
did  not  agreewith  them,  provided  they  considered 
the  words  "fair"  criticism.  The  damages  are 
excessive,  as  it  was  not  proved  that  the  plaintiff  had 
suffered  any  actual  injury,  nor  that  he  had  lost 
any  clients.  Besides,  the  defendants'  paper  is  a 
tr&de  jonmal  circulating  among  subscribers  only, 
and  it  is  not  issued  to  the  public  generally. 

Duke,  K.G.  and  H.  J.  TurreU  were  called  on  as 
to  the  amount  of  the  damages  only. 

Spencer  Bower,  K.G.  suggested  that  the  amount 
should  be  reduced  to  300{. 

Diike,  K.O.  accepted  that  sum  on  behalf  of  the 
plaintiff,  whose  object  was  to  vindicate  his  cha- 
racter. 

VAuaHAN  Williams,  L.J.— In  my  judgment 
this  motion  for  a  new  bial,  so  tar  as  it  is  based 
upon  any  misdirection  by  the  learned  judge,  is 
entirely  without  any  foundation.  It  is  quite 
plain,  from  what  Kennedy,  J.  said  at  the  begin- 
ning as  well  as  at  the  end  of  his  summing  up,  uiat 
he  left  it  to  the  jury  and  explained  to  tnem  that 
it  was  a  question  entirely  for  them  whether  they 
considered  this  paragraph  which  is  complained 
of  defamatory,  and  he  also  asked  them  the 
special  question  whether  the  words  at  the 
end  of  the  paragraph  which  spoke  of  lawyers 
generally  were  intended  to  apply  to  the  plaintiff. 
Having  regard  to  what  took  place  at  the  trial,  I 
think  there  was  ample  evidence  to  justify  the 
conclusion  at  which  the  jury  arrived.  The  only 
other  question  is  whether  the  paragraph  can  be 
treated  as  "  fair  comment."  It  seems  to  me  that 
at  the  trial  no  question  was  raised  as  to  whether  the 
matter  was  one  of  public  interest  such  as  wonld 
justify  a  plea  of  "  fair  comment."  Speaking  for 
myself,  I  will  not  express  a  positive  opinion 
that  it  was  not  such  a  matter  of  public  interest 
as  to  admit  of  the  defence  of  "  fair  comment " ;  but, 
on  the  other  hand,  I  doubt  whether  it  was.  That 
being  so,  I  will  read  a  short  passage  from  the  sum- 
ming up  upon  which  the  allegation  of  misdirection 
was  founded.  [His  Lordship  read  the  passage 
from  the  Bummingupsetoutabove,  and  continued:] 
This  is  not  a  case  of  a  criticism  of  a  literary 
production  or  a  work  of  art.  It  is  not  a  case  of 
the  criticism  of  the  conduct  of  a  public  man. 
It  is  a  oriticism  of  the  conduct  of  an  individual 
in  relation  to  what  is  said  to  have  been  a  trade 
matter,  and  therefore  a  matter  in  which  all  the 
trade  had  an  interest.  It  is  quite  plain  that,  when 
a  jury  have  to  deal  with  such  criticism,  observa- 
tions which  have  been  made  bv  learned  judges 
with  reference  to  the  criticism  ot  literary  produc- 
tions do  not  necessarily  apply.  The  observations 
which  I  am  referring  to  are  like  those  made  by 


OoUins,  M.B.  in  the  case  of  MeQuire  v.  Wettern 
Morning  NeioB  Company  {ubi  tup.).  The  Master 
of  the  Bolls  was  there  dealing  with  a  case  which, 
whether  yon  look  at  the  actual  words  of 
the  libel,  or  look  at  the  innuendo,  was 
manifestly  a  criticism  of  a  literary  pro- 
duction— of  a  play  which  had  been  produced 
and  acted;  and,  as  the  Master  of  toe  Bolls 
pointed  out,  you  cannot  say,  because  the  writer 
thinks  the  play  was  dull,  vulgar,  and  degrading,  or 
any  of  these  other  things  which  were  said  there, 
that  the  writer  is  to  be  held  to  be  guilty  of 
defamation  because  in  the  opinion  of  the  jury 
that  criticism  was  not  justified.  If  critics  were 
put  in  such  a  position,  criticism  would  be  an 
impossibility.  But  even  in  the  case  of  the 
criticism  of  a  literary  production,  if  the  writer 
goes  on  to  make  suggestions  and  reflections 
which  disparage  the  character  of  the  author, 
even  as  an  author,  he  cannot  rely  upon  the 
defence  of  fair  comment.  As  I  suggested  during 
the  argument,  if  an  author  published  a  novel  and 
the  critic  suggested  that  the  novel  was  not 
original,  that,  although  published  in  the  author' s 
name,  it  was  really  a  piece  of  plagiarism,  a  repro- 
duction of  some  booK  written  before  by  some- 
body else,  although  not  well  known — a  criticism 
which  contained  such  a  suggmtion  could  not  be 
justified  under  the  plea  of  tair  comment  unless 
facts  were  proved  which  made  it  reasonable  to 
make  such  a  suggestion.  That  is  what  I  under- 
stand to  be  the  law  as  laid  down  by  Grompton,  J. 
in  Campbell  v.  Spottitwoode  (32  L.  J.  200,  Q.  B.), 
where  he  said  that  if  the  writer  "  imputes  to  the 
person  whom  he  is  criticising' base  and  sordid 
motives,  which  are  not  warranted  by  the  facts,  I 
cannot  think  for  a  moment  that,  because  he  bond 
fide  believes  that  he  is  publishing  what  is  true, 
that  is  any  defence  in  point  of  law."  In  my 
judgment  in  this  case  the  jury  were  quite  right 
in  coming  to  the  conclusion  tnat  this  criticism 
included  an  imputation  of  sordid  motives  to  the 
plaintiff,  which  there  were  no  facts  to  warrant. 
I  need  not  say  anything  more  about  the  autho- 
rities which  have  been  cited.  It  seems  to  me  to 
be  clear  law  that  when  a  criticism,  whether  of  a 
literary  production  or  of  a  trade  advertisement, 
or  of  a  public  man,  includes  such  an  imputation, 
without  there  being  any  facts  to  warrant  the 
imputation,  it  is  open  to  the  jury  to  find,  not 
only  that  the  publication  complained  of  is  libel- 
lous, but  also  that  the  defence  of  fair  comment 
has  no  application.  The  truth  is  that  in  such  a 
case  that  which  is  called  a  "  criticism  "  ceases  to 
be  a  criticism ;  it  is  a  defamatory  libel.  I  think, 
therefore,  the  application  should  be  refused.  I 
need  not  say  anything  about  the  amount  of  the 
damages,  because  ihe  plaintiff  has  very  hand- 
somely consented  that  the  damages  shall  be 
reduced  to  3001. 

Stiblino  and  Cozbns-Habdt,  L.JJ.  concurred. 

Solicitors:    EngaU,  Daviton,  and    Crane;    C. 
Urquhart  Fisher. 
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(Before  Vaughan  "Williams,  Stiblino,  and 

CozBNa-HABDT,  L.JJ.) 

Johnston  v.  Gbbat  Westbbn  Railway 

Company,  (o) 

application  tob  nbw  tbial. 

New  trial  —  Negligence  —  Perional  injury  — 
Measure  of  damages — ProsjteeHve  loss  of  income 
— MaUers  to  he  considered  by  jury. 

The  plaintiff  having  brought  an  action  for 
damages  for  personal  injuries  sustained  by  him 
while  travelling  on  the  defendants'  line,  obtained 
a  verdict  for  30001.,  of  which  450i.  represented 
expenses  and  loss  of  income  incurred  at  the  date 
of  the  trial,  and  25502.  emnpensation  for  pro- 
spective loss  of  professional  earnings.  The 
plaintiff  was  ttoeniy-eight  years  of  age.  He  had 
been  trained  for  thepoaition  of  a  marine  engineer, 
and  had  a  prospect  of  obtaining  the  post  of 
superintending  marine  engineer  from,  his  uncles, 
who  were  shipowners.  At  the  date  of  the 
accident  he  was  in  the  employment  of  his  father's 
firm  at  a  salary  of  between  21.  and  31.  a  week. 
There  was  evidence  that  the  plaintiff  was  qualified 
for  the  position  of  a  superintending  marine 
engineer,  but  that,  in  consequence  of  the  injury 
to  his  leg  caused  by  the  accident,  he  would  not  he 
able  to  fulfil  the  duties  of  such  a  position  ;  that  the 
salary  attached  to  such  a  pott  varied  from  6002. 
to  1500{.  a  year;  and  tliat  the  plaintiff  had 
applied  to  a  company  Jor  such  a  post,  with  a 
salary  of  6002.,  rising  annually,  and  had  been 
refused  on  account  of  his  injury. 

The  judge  at  the  trial  told  the  jury  that  the 
plaintiff  had  lost  the  possibUity  of  earning  such 
a  livelihood  as  he  had  expected,  but  he  was  able 
to  eai^  something,  though  not  in  any  way  equal 
to  what  he  would  have  earned  but  for  the 
accident ;  ihtU  there  were  the  accidents  of  life 
and  other  elements  which  had  to  be  taken  into 
eoneideration,  which  ought  to  prevent  them  giving 
him  such  a  sum  as  wowd  he  simply  an  invest- 
ment and  enable  him  to  do  nothing;  still  he  teas 
entitled  to  a  fair  sum,  considering  the  position 
he  was  fitted  for  and  thepoaition  he  was  in. 

Held,  that  the  amount  of  damages  was  not 
such  as  twelve  sensible  men  could  not  have 
awarded;  that  the  judge  had  not  misdirected 
the  jury  ;  and  the  jury  had  not  taken  into  con- 
sideration  matters  which  they  ought  not  to 
have  taken  into  consideration,  runr  applied  a 
measure  of  damages  which  they  ought  not  to  have 
applied ;  and  there  was  no  ground  for  a  new 
trial. 

The  principles  laid  down  in  Praed  v.  Graham  (24 
Q.  B.  Div.  53, 55),  Phillips  v.  London  and  South- 
Western  RaUwaj  (40  L  T.  Bep.  813,  814;  42 
L.T.  Bep.  6 ;  4  Q.  B.  Div.  406,  407,  409  ;  5  Q.  B. 
Div.  78)  and  Rowley  v.  London  and  North- 
Western  Railway  (29  L.  T.  Sep.  180 ;  L.  Bep. 
8  Ex.  221)  applied. 

Application  by  the  defendants  for  judgment  or 
a  new  trial  of  the  action. 

The  action  was  bron^ht  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  in  an 
accident  to  a  train  in  which  he  was  travelling  on 
the  defendants'  line.  The  jury  gave  a  verdict  for 
the  plaintiff  for  3000Z.,  and  judgment  was  entered 
for  that  amount.    The  defendants  admitted  their 

(a)  Baported  by  W.  O,  Bus,  E«i.,  BinliMr-aVLaw. 


liability,  but  contended  that  the  damages  had 
been  estimated  on  a  wrong  basis,  and  were 
excessive. 

The  plaintiff  was  about  twenty-eight  years  of 
age.  He  had  been  trained  as  a  marine  engineer, 
and  had  obtained  a  first  class  certificate.  At  the 
time  of  the  accident  he  was  employed  by  his 
father's  firm  at  a  salary  of  between  22.  and  32.  a 
week.  He  expected  to  get  an  appointment  as 
superintending  marine  engineer  from  his  uncles, 
who  owned  several  steamers  trading  under  the 
name  of  the  Johnston  line,  and  there  was  evi- 
dence that  he  was  competent  to  hold  that  position. 
After  the  accident  he  applied  for  the  post  of 
superintending  marine  engineer  on  a  line  of 
steamers  abroad,  the  ssdary  of  which  was  about 
6002.,  rising  annually,  but  the  company  refused 
to  employ  him  on  account  of  his  condition  caused 
by  the  accident. 

The  injury  sustuned  by  the  plaintiff  was  an 
injury  to  one  of  his  legs,  the  result  of  which  was 
that  the  knee  was  very  liable  to  give  way.  It 
was  said  that  an  operation  could  be  performed, 
attended  by  no  great  risk,  which  would  improve 
its  condition ;  but  there  was  medical  evidence 
that,  even  if  the  operation  were  suocessfnl,  the 
plaintiff's  leg  would  never  be  in  the  same  condition 
as  before  the  accident,  and  that  he  would  have 
to  be  very  careful  when  going  up  and  down 
ladders. 

The  action  was  tried  by  Grantham,  J.  and  a 
special  jury,  and  in  directing  the  jury  the  learned 
judge  pointed  out  that  the  pkintiff  had  lost  the 
possibility  of  earning  such  a  livelihood  as  could 
be  obtained  from  a  situation  with  a  salary  of 
6002.  with  a  prospect  of  increase,  but  he  was  able 
to  earn  something,  though  not  in  any  way  equal 
to  that  which  he  would  have  earned  but  for  the 
accident,  and  there  was  a  loss  of  5002.  a  year,  the 
difference  between  what  he  was  able  to  earn  now 
and  what  he  would  have  earned  but  for  the  acci- 
dent. He  continued :  "  Give  him  such  compen- 
sation as  you  think  will  put  him  in  the  position 
he  would  have  been  in.  There  are  the  acci- 
dents of  life  and  other  elements  which  have 
to  be  taken  into  consideration,  which  ought  to 
prevent  you  giving  him  such  a  sum  as  would  be 
simply  an  investment  for  him  and  enable  him 
to  do  nothing.  Still  he  is  entitled  to  a  fair  sum, 
considering  the  position  that  he  was  fitted  for 
and  the  position  in  which  he  is  now.  He  is  not 
fitted  for  that  for  which  he  has  spent  the  greater 
part  of  his  life  qualifying  himself,  and  success- 
fully qualifying  himself." 

The  30002.  damages  awarded  by  the  jury  repre- 
sented the  expenses  and  loss  of  income  which  liad 
occurred  at  tne  date  of  the  trial,  amounting  to 
4502.,  and  25502.  as  compensation  for  prospective 
loss  of  professional  income. 

Lawson  Walton,  K.C.  and  Park  Goff  for  the 
defendants. — The  judge  misdirected  the  jury  as 
to  what  was  the  proper  measure  of  damages,  and 
they  have  assessed  them  upon  a  wrong  basis. 
They  have  awarded  the  plaintiff  full  compensa- 
tion for  the  loss  of  prospective  earnings.  He 
can  still  earn  something.  Besides,  the  damages 
are  excessive. 

Bufus  Isaacs,  K.C.  and  Chester  Jones  for  the 
plaintiff. — The  court  will  not  grant  a  new  trial 
on  the  ground  of  excessive  damages  unless  it 
comes  to  the  conclusion -that  the  damages  are 
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BO  large  that  no  twelve  senaible  men  ooold  bare 
reasonably  given  them : 

Praad  v.  Graham,  24  Q.  B.  Dir.  53. 

The  plaintiff  has  been  prevented  by  the  accident 
from  undertaking  the  professional  work  for  which 
he  was  qaalifyiue  himself,  and  in  which  he  had  a 

food  prospect  of  obtaining  a  good  appointment, 
.part  from  that,  he  is  entitled  to  compensation 
for  the  pain  and  inconvenience  he  has  safEered  in 
consequence  of  the  accident,  in  addition  to  the 
expenses  which  he  has  incurred.  [They  were 
stopped  by  the  GourtJ. 

Lawion  Walton,  K.C  in  reply. — The  Court  of 
Appeal  has  always  exercised  a  control  over  the 
amount  of  the  damages  in  an  action  for  tort,  and 
in  Watt  V.  Beaudiamp  (17th  Jilne  1903,  not  re- 
ported ;  bat  see  Be  Beauehamp,  90  L.  T.  Bep.  594 ; 
(1904)  1  K.  B.  572),  which  was  an  action  for  libel, 
the  court  ordered  a  new  trial  unless  the  plaintiff 
would  consent  to  a  reduction  of  the  damages  from 
5000L  to  15002.  The  jury  are  not  entitled  to  give 
damages  to  the  full  amount  of  a  perfect  compen- 
sation for  the  pecuniary  injury.  They  musk  take 
a  reasonable  view  of  the  case,  and  take  into 
account  the  ordinary  chances  and  accidents  of 
Ufe: 

Bowley  v.  London  and  North-W»»tem  Railway,  29 
L.  T.  Bep.  180;  L.  Bep.  8  iSx.  221. 

The  learned  judge  misdirected  the  jury  as  to  the 
effect  of  the  evidence.  He  really  told  them  that 
the  evidence  was  conclusive  that  the  plaintiff 
would  not  be  able  to  obtain  such  employment  as  he 
would  have  been  able  to  obtain  but  for  the  injury. 
That  ought  to  have  been  left  to  the  jury  as  a 
question  for  them.  There  can  be  no  doubt  of  the 
power  of  the  court  to  g^-ant  a  new  trial  in  an 
action  for  personal  injury  if  the  damages  are 
excessive : 

Phillipi  V.  London  and  South-Westem  Battuxiy, 
40  L.  T.  Bep.  813 ;  42  L.  T.  Bep.  6 ;  4  Q.  B. 
Div.  406 :  5  Q.  B.  Div.  78. 

Yauguan  Williams,  L.J. — We  have  tried  to 
give  this  case  every  consideration,  because  in 
uiese  railway  cases  it  is  impossible  to  ignore  the 
fact  that  juries  are  prone  to  give  to  plaintiffs 
when  they  are  suing  for  damages  sustained  in  a 
railway  accident  a  larger  compensation  than 
justice  would  permit.  Undoubtedly  the  verdict 
for  30002.  does  strike  one  as  being  somewhat 
large.  I  do  not  hesitate  to  say  that  sum  is  a 
larger  amount  than  I  should  have  given ;  but  it 
is  quite  plain  upon  the  authorities  that  the  mere 
fact  that  the  damages  are  larger  than  the  judges 
in  the  Court  of  Appeal  would  have  given  is  nob 
a  sufficient  reason  for  granting  a  new  trial.  I  take 
it  that  the  rule  laid  down  by  Lord  Esher  in  Praed 
v.  Graham  (u6t  sup.)  is  incontrovertible,  and,  pro- 
perly understood,  it  plainly  binds  us.  When  I 
say  "  properly  understood,"  1  mean  that,  suppos- 
ing we  look  at  the  decision  and  recollect  that  it  is 
a  decision  of  the  Court  of  Appeal  which  binds 
the  Court  of  Appeal  at  the  present  moment,  that 
does  not  prevent  us  looking  at  other  decisions  in 
the  Court  of  Appeal  and  construing  the  decision 
in  Praed  v.  Qrtuiam  in  the  light  of  the  other 
decisions.  But  if  the  only  matter  which  can  be 
urged  against  the  verdict  of  the  jury  is  the  over- 
estimate of  the  damages,  then  the  rule  as  laid  dov  n 
by  Lord  Esher  should  govern  our  decision ;  and 
there  is  nothing;,  as  far  as  I  can  see,  in  any  of  the 


other  decisions  in  the  Court  of  Appeal  which  at 
aU  impugns  what  I  have  jnst  said.  The  rule  as 
laid  down  by  Lord  Esher  in  Praed  v.  Graham 
is  as  follows  :  "  1  think  that  the  rule  of  condnot 
is  as  nearly  as  possible  the  same  as  where  the 
court  is  asked  to  set  aside  a  verdict  on  the 
ground  that  it  is  against  the  weight  of  evidence. 
If  the  court,  having  fully  considwed  the  whole  of 
the  circumstances  of  the  case,  come  to  this  con- 
clusion only :  '  We  think  the  damages  are  larger 
than  we  ourselves  should  have  given,  but  not  so 
large  as  that  twelve  sensible  men  could  not 
reasonably  have  gi  een  them,'  then  they  ought  not  to 
interfere  with  the  verdict."  If  one  looks  merely  at 
the  alleged  over-estimate  of  the  damages,  I  am 
not  prepared  to  say  in  the  present  case  thst  the 
damages  are  so  large  as  that  twelve  sensible  men 
oould  not  reasonably  have  given  them.  Bat  it 
seems  to  me,  having  regard  to  the  decision  in 
PhiUipt  V.  London  and  South-Western  Bailway 
(ubi  «ttp.),  whether  one  looks  at  the  judgment  ot 
Cookbum,  O.J.  in  the  Queen's  Bench  Division,  or 
that  of  James,  L.J.  in  the  Court  of  Appeal,  that 
it  may  sometimes  be  right  to  order  a  new  trial, 
although  one  ooold  not  say  that  the  damages 
were  so  large  as  that  twelve  sensible  men  could 
not  reasonably  have  given  them ;  and  I  think  that 
the  occasion  for  the  court  to  order  a  new  trial,, 
notwithstanding  that  it  cannot  come  to  the  con- 
clusion that  the  damages  are  perversely  large,  is 
when  the  amoimt  of  the  damages  enables  the  court 
to  say  that  the  jury  must  have  disregarded  a 
direction  as  to  the  measure  of  damages  which 
they  ought  to  have  regarded.  In  Phillipi  v.  LoU' 
don  and  South-Wettem  Railtoay  (ubi  sup.)  the 
damages  were  impugned  not  as  bong  too  large, 
but  as  being  too  small,  and  the  suggestion  appa- 
rently was  that  the  plaintiff  having  been  so 
injured  that  he  would  be  debarred  from  continu- 
ing to  earn  his  livelihood  in  his  profession,  the 
jury,  instead  of  measuring  his  loss  in  relation  to 
the  amount  of  his  earnings  antecedently  ^  to 
the  accident,  chose  to  take  into  consideration 
the  fact  tiiat  he  had  a  wealthy  wife,  and  was 
therefore  not  placed  in  circumstances  where  it 
was  necessary  for  him  to  earn  his  own  livelihood. 
The  inference  there  was  drawn  from  the  circum- 
stances of  the  case,  together  with  the  amount  of 
the  damages;  and  I  take  it  that  the  same  rule 
would  apply  if  the  damages,  instead  of  being 
impugned  as  being  too  small,  had  been  impugned 
as  bc^g  too  large,  as  they  are  in  the  present 
case.  In  both  cases,  I  think  it  would  be  equally 
true  that  if  the  court,  from  the  circumstances  of 
the  case  and  the  amount  of  the  damages,  could 
draw  the  inference  that  the  jury  must  have 
applied  a  wrong  measure  of  damages  in  contra- 
vention of  the  direction  of  the  judge,  it 
might  order  a  new  trial,  although  it  was  not 
in  a  position  to  say  that  the  mere  quan- 
tum of  excess  was  so  large  that  no  reason- 
able jury  could  have  arrived  at  such  an  amount. 
The  passage  in  the  judgment  of  Cockbum,  C.J., 
to  which  I  would  refer,  is  as  follows  :  "  But  we 
think  that  a  jury  cannot  be  said  to  take  a  reason- 
able view  of  the  case  unless  they  consider  and 
take  into  account  all  the  heads  of  damage  in 
respect  of  which  a  plaintiff  complaiuing  of  a 
personal  injury  is  entitled  to  compensation. 
These  are  the  bodily  injury  sustained ;  the  pain 
undergone;  the  effect  on  the  health  of  the 
sufferer,  according  to  its  degree  and  its  probable 
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duration  aa  likely  to  be  temporary  or  permanent ; 
the  expenses  incidental  to  attempts  to  effect  a 
core,  or  to  lessen  the  amount  of  injnry;  the 
peooniary  loss  snatained  through  inability  to 
attend  to  a  profession  or  business  as  to  which, 
again,  the  injury  may  be  of  a  temporary  character, 
or  may  be  such  as  to  incapacitate  the  party  for 
the  remainder  of  his  life.  If  a  jury  have  i^en 
all  these  elements  of  damage  int»  consideration, 
and  have  awarded  what  they  deemed  to  be  fair 
and  reasonable  compensation  under  all  the  cir- 
cnmstanoes  of  the  case,  a  oonrt  ought  not,  unless 
under  yery  exceptional  cironmstances,  to  disturb 
their  verdict.  But  looking  to  the  figures  in  the 
present  case,  it  seems  to  us  that  the  jury  must 
have  omitted  to  take  into  account  some  of  the 
heads  of  damage  which  were  properly  involved 
in  the  plaintiff's  claim."  So  in  the  present  case, 
if  we  could  come  to  the  conclusion,  having  regard 
to  the  amount  of  the  damages,  that  the  jury  must 
have  taken  into  account  some  head  of  damage  or 
Bome  measure  of  damage  not  properly  involved  in 
or  applicable  to  the  plaintiff's  claim,  then  we 
ought  to  order  a  new  trial.  The  judgment  of 
James,  L.J.  in  Phillips  v.  London  and  South- 
Western  Bailway  {uM  sup.)  affirms  the  judgment 
of  Cockbnm,  C.J.  He  says :  "  We  agree  that 
judges  have  no  right  to  overrule  the  verdict  of  a 
lury  as  to  the  amount  of  damages,  merely 
because  they  take  a  different  view,  and  think 
that  if  they  had  been  the  jury  they  would  have 
given  more  or  would  have  given  less,  still 
the  verdicts  of  juries  as  to  the  amount  of 
damages  are  subject,  and  must,  for  'the  sake 
of  justice,  be  subject,  to  the  supervision  of 
a  court  of  first  instance,  and,  if  necessary,  of 
a  Court  of  Appeal  in  this  way,  that  is  to  say,  if 
in  the  judgment  of  the  court  the  damages  are 
unreasonably  large  or  unreasonably  small,  then 
the  court  is  bound  to  send  the  matter  for  recon- 
sideration by  another  jury."  There  is  nothing 
in  those  words  inconsistent  with  Lord  Esher's 
rule  in  Praed  v.  Graham  {libi  tup.).  The  Lord 
Justice  continues:  "The  Queens  Bench  Divi- 
sion came  to  the  conclusion  in  this  case  that  the 
amount  of  damages  was  unreasonably  small,  and 
for  the  reasons  which  were  given  by  the  Lord 
Chief  Justice,  pointing  out  certain  topics  which 
the  jury  could  not  have  taken  into  consideration, 
I  am  of  opinion,  and  I  believe  my  colleagues  are 
also  of  opmion,  for  the  same  reasons  and  uix)n 
the  sicme  grounds,  that  the  damages  are  un- 
reasonably small,  to  what  extent  of  course  we 
must  notBX>eculate,  and  have  no  business  to  say." 
The  only  way  in  which  the  figures  and  circum- 
stamces  of  this  case  could  prove  that  the  jury 
took  into  consideration  in  measuring  the  damages 
topics  which  they  ought  not  to  have  taken  into 
oonmderation,  or  that  the  jury  applied  a  measure 
of  damage  which  they  ought  not  to  have  applied, 
in  my  opinion  would  be,  if  we  could  draw  the 
inference  from  the  amount  of  the  damages,  that 
the  jury  must  have  disregarded  the  fact,  to  which 
their  attention  was  called  by  Grantham,  J,,  that 
the  accidents  of  life  and  other  elements  ought  to 
be  taken  into  consideration,  and  which  ought  to 
prevent  a  jury  from  giving  a  plsuntiC  such  a 
sum  as  would  be  simply  an  investment  enabling 
him  to  do  nothing  to  earn  his  livelihood.  We 
could  only  come  to  such  a  conclusion  if  we  could 
properly  say  that  no  jury  here,  having  regard  to 
the  evidenoe,  oould  have  put  the  prospective  loss, 


or  rather  could  have  put  the  difference  between 
the  prospective  earnings  of  the  plaintiff,  if  he  had 
been  uninjured,  and  those  earnings  after  his 
injury,  at  a  higher  figure  thajx  so  much  a  year, 
and  then  found  that  the  verdict,  after  deducting 
all  special  damage  and  all  damages  given  for 
personal  pain  ana  suffering,  gave  a  sum  which 
exceeded  the  sum  which  would  purchase  an 
annuity  for  a  person  of  the  plaintiff's  age  of  the 
amount  of  that  differance  to  which  I  have 
referred.  If  that  were  so,  I  think  that  a  new 
trial  might  be  ordered  witiiout  reference  to  anjr 
perversity  of  mind  of  the  jury  as  to  the  quantum. 
I  think  that  in  any  case  in  which  the  court  is 
able  to  draw  the  inference  that  the  jury  either 
included  a  topic  which  ought  not  to  have  been 
included,  or  measured  the  damages  by  the  appli- 
cation of  a  measure  that  ought  not  to  have  been 
applied,  there  ought  to  be  a  new  trial,  but  I  am 
not  prepared  to  say  that  that  is  so  in  the  present 
case.  It  is  a  very  difficult  thing  in  the  present 
case  to  estimate  the  damages,  but  I  think  that  if 
we  take  the  evidence  as  a  whole  it  is  not  unrea- 
sonable to  say  that  on  that  evidence  the  jury 
were  entitled  to  take  into  consideration  as  a 
material  and  substantial  consideration  the  pos- 
sibility that  this  plaintiff  would  never  be  able 
to  accept  the  position  of  superintendent  of  marine 
engineering.  It  is  obvious  that  at  the  time  of 
the  accident  that  was  the  intention  of  the  plain- 
tiff's life.  He  had  been  with  Messrs.  Harluid 
and  Woolf  for  a  considerable  time,  and  he  was 
just  putting  a  finishing  touch  to  his  education, 
not  in  respect  of  the  apeoial  matter  of  marine 
engineering,  but  in  respect  of  the  general  know- 
ledge that  every  engineer  ought  to  hare,  and  he 
was  doing  this  because,  having  regard  to  the 
interest  of  his  family  in  shipping,  it  was  reasonably 
certain  that  as  soon  as  he  was  qualified  he  would 
get  such  a  post,  and  that  he  was  qualified,  and 
highly  qualified,  there  can  be  no  doubt  whatsoever. 
Wha^  then,  ought  to  be  done  P  It  appears  from 
the  evidence  that  the  position  of  a  superintendent 
of  marine  engineering  is  a  well-paid  position, 
some  engineers  getting  as  high  a  salary  as  150U2. 
a  year,  and  many  gettmg  7002.  to  10002.  Under 
these  circumstances  it  is  extremely  difficult  to 
arrive  at  any  positive  opinion  as  to  the  figure  of 
the  difference  in  this  gentleman's  prospective 
earnings  between  what  he  would  have  got  if  there 
had  been  no  accident  and  what  he  would  be  able 
to  get  after  the  accident ;  and  under  those  cir- 
onmstances I  do  not  see  my  way  in  the  present 
case,  on  the  figure  of  the  damages  or  on  the 
evidence,  to  say  that  the  jury  have  taken  into 
consideration  either  topics  or  measure  of  damages 
which  they  ought  not  to  have  taken  into  con- 
sideration. I  do  not  see  my  way  to  say  that  they 
have  disregarded  the  rule  in  Bowley  v.  London  and 
North-Westem  Bailnaay  {ubi  sup,),  that  the  jury 
may  not  properly  assess  as  damages  a  sum  of  money 
which  would  be  the  present  price  or  value  of  an 
annuity  giving  an  aimual  income  equal  to  that 
which  would  have  been  earned  but  for  the  accident. 
That  being  so,  I  have  nothing  more  to  say,  except 
to  deal  very  shortly  with  the  suggested  misdirec- 
tion. The  summing  up  is  very  short,  and  the 
principal  objections  which  were  -made  were 
objections  to  passages  to  which  I  will  direct 
attention.  One  is  the  following  passage :  "  There 
is  no  more  important  position  than  a  superin- 
tendhig  engineer  in  a  country  like  England,  the 
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prosperity  of  which  is  dependent  on  her  shipping 
and  steam  engines.  You  have  heard  that  he  would 
be  entitled  to  get  from  600/.  to  15002.  a  year." 
That,  of  coarse,  means  entitled  to  look  for  that 
sort  of  remuneration ;  and  when  you  have  got  a 
skilled  employment  of  this  sort,  a  highly  qualified 
man  I'eally  can  be  spoken  of  as  entitled  to  look 
for  that  sort  of  remuneration  for  work  which  a 
man  so  qualified  undertakes.  It  is  not  the  sort  of 
employment  which  is  much  affected  by  the  laws 
of  competition.  Then  it  goes  on  :  "  He  put  it  him- 
self at  some  600Z.  or  7002.  a  year,  and  we  have 
had  evidence  of  the  loss  of  a  situation  of  6002.  a 
year  with  an  increasing  salary  as  long  as  he  was 
able  to  undertake  it  He  has  lost  the  possibility 
of  such  a  livelihood  as  that."  It  is  said  that  it  is 
not  true  to  say  that  he  has  lost  the  possibility  of 
such  a  livelihood  as  that ;  but  I  think,  if  one  looks 
at  the  evidence,  and  in  particular  at  the  evidence 
of  Mr.  Page,  who  was  called  on  behalf  of  the 
company,  and  see  the  questions  which  counsel  for 
the  defendants,  after  all  the  evidence  had  been 
j^iven  of  the  medical  men,  put  to  the  witness,  one 
may  draw  a  pretty  safe  conclusion  as  to  what  the 
real  effect  of  that  evidence  was,  without  going 
through  it  in  detail.  Counsel's  question  veiy 
happily  summarises  the  conclusion.  He  asks  Mr. 
Page :  "  Do  you  think  that  he  would  be  prevented 
from  acceptuig  any  ordinary  position  involving 
walking  and  standing  P  " — A.  "  I  do  not  think  so. 
I  think  he  will  have  to  be  careful,  and  as  each 
month  goes  by  he  would  be  more  and  more 
capable  to  undertake  that  kind  of  work,  and  the 
risk:  of  it  will  become  less  and  less."  It  seems  to 
me  that  under  those  circumstances  it  is  a  conclu- 
sion that  one  cannot  quarrel  with,  if  the  jury 
adopted  the  view  that  praotiuaUy  he  had  lost  the 

EjBsibility  of  such  a  livelihood  as  that.  Then  his 
ordahip  (continuing  the  summing  up)  says, 
"  But  what  have  they  to;do  P  " — that  is,  speaking 
of  superintendents  and  marine  engineers — "  Prac- 
tically go  everywhere  that  they  can,  inside  a 
boiler  and  outside,  and  aloft  and  in  various 
ways."  There  was  the  evidence  that  even  after 
the  operation  had  been  successfully  performed 
the  leg  might  not  improbably  give  way  from 
weakness,  and  that  if  ic  did  it  would  probably 
result,  if  not  in  loss  of  life,  in  a  very  serious 
accident  to  the  plaintiff.  "He  is  unable  to  do 
that,  but  from  his  ability  he  will  he  able  to  earn 
something  and  a  living,  but  not  in  any  way  equal 
to  that  which  he  would  have  earned  if  it  had  not 
been  for  this  unfortunate  accident."  The  expres- 
sion "  in  any  way  equal "  does  no  doubt  suggest 
that  the  diminution  would  be  very  considerable, 
and  I  am  not  sure  that  T  should  have  used  that 
expression  myself  if  I  had  been  summing  up ;  but 
I  do  not  think  there  is  anything  in  a  chance 
expression  like  that  which  could  have  misled 
the  jury.  The  jury  had  had  the  evidence  of  the 
experts  before  them,  and  it  must  have  been  fresh 
in  their  minds.  We  ought  not  to  assume  that, 
because  there  is  one  expression  in  a  summing  up 
which  may  seem  to  suggest  perhaps  that  the 
inability  resulting  from  the  accident  was  larger 
than  perhaps  the  evidence  completely  justifies,  we 
ought  to  eet  the  verdict  of  the  jury  aside  and 
order  a  new  trial.  The  next  passage  in  the  sum- 
ming up  is :  "  Now,  what  compensation  ought 
yon  to  give  him  for  thatP  It  is  entirely  for 
yon.  There  is  a  loss  of  5002.  a  year  on  what  he 
is  earning  already — the  difference  between  what 


he  is  able  to  earn  now  and  what  he  would  have 
earned  but  for  this  accident."  With  regard  to 
that  passage,  the  5002.  a  year  is  a  round  figure. 
I  am  disposed  myself,  having  regard  to  the 
evidence  of  the  plaintiff  himself,  to  think  that 
the  figure  should  have  been  4752.  and  not  5001. ; 
but  when  one  is  dealing  with  round  figures  one 
does  not  pay  attention  to  a  difference  of  that  sort. 
Then  the  passage  goes  on  :  "  There  is  a  loss  of 
5002.  a  year  on  what  he  is  earning  already  " — that 
was  the  22.  lOs.  a  week — '"  the  difference  between 
what  he  is  able  to  'earn  now  and  what  ho  would 
have  earned  but  for  this  accident.  Give  him  such 
compensation  as  you  think  will  put  him  in  the 
position  he  would  have  been  in."  Now,  if  the 
summing  up  had  stood  there,  I  should  have  said 
there  was  a  clear  misdirection,  because  the  plain- 
tiff ought  not  to  be  put  in  the  position  he  would 
have  been  in  by  making  such  a  calculation  as 
that  which  the  learned  judge  has  referred  to, 
for  the  jury  are  bound  to  take  into  consideration 
the  chances  and  accidents  of  life,  and  a  number 
of  other  matters.  But  the  learned  judge,  in  the 
very  next  passage,  really  gives  the  jury  a  suffi- 
ciently plain  instruction  based  on  the  judgment 
of  Bowley  v.  London  and  Nortk-Wettem  Baiboay 
{ubi  sup.),  for  he  says  :  [His  Lordship  read  the 
rest'of  the  passage  from  the  summing  up  set  out 
above,  and  continued:]  I  think  that  direction  i< 
accurate,  and  cannot  be  complained  of.  Having 
regard  to  the  fact  that  the  jury  had  the 
evidence  of  the  experts  before  them,  I  do  not 
think  they  could  have  misunderstood  that  last 
sentence.  On  the  whole,  therefore,  my  judg- 
ment is  that  this  motion  for  a  new  trial  must  be 
refused. 

Stiblino,  L.J. — I  am  of  the  same  opinion,  and 
I  have  really  very  little  to  add;  but  out  of 
respect  to  the  argument  which  has  been  addressed 
to  us  I  should  like  to  state  very  shortly  the 
grounds  on  which  I  have  arrived  at  my  conclusion. 
The  question  arises  as  to  the  amount  of  damages 
to  which  the  plaintiff  is  entitled  as  a  consequence 
of  a  railway  accident.  The  plaintiff  is  a  young 
man  of  twenty-eight,  who  has  been  trained  for  the 
position  of  a  marine  engineer.  He  has  trained  him- 
self for  that,  not  merely  because  engineering  is  a 
profession  to  which  he  desires  to  apply  himself,  but 
because  he  had  prospects  in  that  connection.  His 
evidence  is  (I  am  reading  from  the  judge's  note) : "  I 
have  nndes  at  Liverpool,  trading  as  the  Johnston 
Line,  who  own  many  steamers,  and  I  expected  to 
get  work  from  them  as  superintendent  engineer  " ; 
and  that  is  the  position  to  which  he  looked 
forward  as  that  which  he  would  fill  hereafter.  At 
the  time  of  the  accident  he  had  not  obtained  that 
position.  He  was  then  only  in  the  employment 
of  his  father's  firm  temporarily  at  a  salary  of 
about  22.  a  week,  living  at  home,  as  he  says. 
Then  occurs  this  accident ;  and  after  it  he  made 
an  attempt  to  obtain  employment  as  a  superin- 
tending marine  engineer  in  connection  with  some 
steamers  abroad,  and  he  was  refused.  The  salary 
which  was  attached  to  this  office  would  have  been 
6002.  a  year,  rising  annually.  There  is  strong 
evidence  that  he  was  qualified  to  fill  that  position. 
There  is  the  evidence  of  Mr.  Tuckett,  who  is  the 
managing  director  of  an  engineering  company 
where  he  was  instructed ;  and  he  says  positively 
(I  again  read  from  the  judge's  note) :  "  He  would  be 
competent  to  perform  the  duties,  but  is  incapable 
to  do  so  now."  And  the  manager  of  the  company 
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to  whom  he  applied  for  this  avpointment  as 
superintending  engineer  sayathiB  of  the  plaintiff : 
"  He  was  reoommended  to  me  last  year,  and  so  he 
applied,  but  we  oonld  not  employ  him  for  the 
reasons  stated  " — ^that  is,  on  acoonnt  of  the  injix^ 
which  he  had  received  in  the  accident.  "  He 
would  have  got  the  engaKement  at  6002.  a  year 
at  an  annual  increase."  That  is  the  position  in 
which  matters  stood  at  the  trial.  But  there  is 
this  further  to  be  stated :  it  was  said  that  he 
might  submit  to  an  operation  which,  if  successful, 
would  greatly  improve  his  condition,  and  he  was 
willing  to  submit  to  that  operation.  Of  course 
there  is  always  a  certain  amount  of  risk  that 
attends  any  operation,  but  in  the  present  state  of 
surgical  slnll,  as  I  read  the  evidence,  the  danger 
in  this  case  is  not  great.  But  what  was  the 
position,  supposing  that  the  operation  were 
successful  P  Dr.  Pepper,  who  was  the  plaintiff's 
principal  medical  witness,  says :  "  Impossible  for 
him  ever  to  be  as  good  as  before  accident " — that 
is,  evem  if  the  operation  is  sacoessfnl.  "  I  do  not 
tiiink  he  can  or  ought  to  take  any  plaoe  repairing 
him  to  go  up  and  <£>wn  ladders."  That  bemg  the 
general  on(£ne  of  the  case — for  I  think  there  is 
no  great  difference  in  the  opinions — the  question 
is  whether  the  jury  have  come  to  an  improper 
conclusion,  such  as  we  can  call  in  question,  by 
reason  of  having  given  a  verdict  of  30002.  Of 
that,  a  sum  of  a1x>ut  4501.  is  in  respect  of 
expenses  and  loss  of  income,  which  at  the  date  of 
the  trial  had  already  been  incurred.  There  remains, 
therefore,  a  sum  of  2550Z.,  which  is  the  compensa- 
tion for  the  prospective  loss  to  this  young  man  in 
his  profession.  Looking  at  all  the  circumstances, 
and  weighing  them,  I  am  unable  to  come  to  the 
conclusion  either  that  the  jury  have  taken  into 
consideration  matters  which  they  ought  not  to 
have  taken  into  consideration,  or  that  the  sum 
ia  not  one  which  twelve  sensible  men  could  reason- 
ably have  awarded.  Under  such  circumstances 
I  do  not  see  my  way — although  I  confess  I  do  not 
tiiink  I  should  myself  have  come  to  the  same 
conclusion  as  to  the  amount  of  damages  —  to 
interfere  with  the  verdict  and  judgment,  and  I 
therefore  thhik  that  the  application  fails. 

Gozbns-Hasdt,  L.J. — ^I  agree. 

Solicitors  for  the  plaintiff,  Leslie  WiUianu 
and  Alder. 

Solicitor  for  the  defendants,  B.  S.  NeUon. 


HIGH    COURT   OF   JUSTICE. 

ohanoebt  division. 

Wednesday,  June  29. 
(Before  Kbkbwich,  J.) 
DiCKBNSON  V.  Babbow.  (a) 
Speeifie   performance  —  Verbal    agreement  —  Un- 
equivoeal  acts — Admission  of  parol  evidence — 
Part  performance — Statute  of  Frauds  (29  Gar.  2, 
e.  8).  ».  i. 
Action  for  specific  performance  of  a  verbal  agree- 
ment between  pdintiffs  and  defendant  for  the 
sale  by  the  plaintiffs  to  the  defendant  of  a  plot 
of  land  and  a  house  to  be  erected  thereon  by  the 
plaintiffs.    The  house  tocw  erected. 
The  defendant  pleaded  the  Statute  of  Frauds. 

(•)  Ba^ortad  by  O.  F.  Ddsoih,  Esq.,  BarriataivM-ljav, 
Vd.  XCI.,  2343». 


During  the  building  the  defendant  frequently 
visited  the  works,  and  induced  the  plaintiffa  to 
make  alterations  in  the  plans  as  being  carried 
out. 

Held,  that  the  alterations  induced  by  the  defen- 
dant amounted  to  part  performance,  taking  the 
case  out  of  the  statute. 

Action  brought  by  Albert  and  John  Dickenson, 
builders,  the  plaintiffs,  against  Ada  B.  Barrow, 
wife  of  G.  H.  Barrow,  the  defendant,  for  the 
specific  performance  by  the  defendant  of  a  verbal 
agreement  which  the  plaintiffs  by  their  statement 
of  claim  alleged  was  entered  into  in  July  1903 
between  the  plaintiffs  and  the  defendant  for  the 
sale  to  her  by  the  plaintiffs  of  a  plot  of  land  at 
the  corner  of  Central-avenue  and  Little  Horton- 
lane,  Horton,  in  the  city  of  Bradford,  together 
with  a  dwelling-house  to  be  called  Parkfield  to 
be  built  thereon  by  the  plaintiffs  for  the  defen- 
dant for  5202.,  of  wmch  the  defendant  had  paid  to 
the  plaintiffs  202.  as  a  deposit  and  in  part  payment 
thereof. 

The  plaintiffs  further  alleged  that  the  house 
was  to  be  built  according  to  a  plan  prepared  on 
the  defendant's  instructions  and  approved  by  her; 
that  they  had  duly  erected  the  dwelling-house  in 
accordance  with  the  agreement,  except  that  the 
plaintiffs  at  the  defendant's  requests,  made  orally 
from  time  to  time  by  her  and  also  by  the  defen- 
dant's husband  as  her  agent  thereto  authorised, 
made  certain  alterations  and  additions ;  and  that 
the  house  was  erected  under  the  daily  inspection 
and  supervision  of  the  defendant. 

Amongst  the  alterations  particularised  were 
an  alteration  of  the  kitohen  floor  level,  pulling 
down  and  setting  back  a  division  wall,  nuudng  a 
recess  for  a  cupboard,  the  enlargement  of  two 
bedroom  windows,  and  the  insertion  of  a  stone 
slab  with  the  name  Parkfield  cut  in  it  chosen  by 
the  defendant. 

By  her  defence  the  defendant  admitted  a  verbal 
agreement  to  purchase  the  proposed  house  and 
land,  and  that  she  had  paid  202.  as  a  deposit  on 
the  purchase,  but  she  alleged  that  the  house  was 
to  M  built  according  to  a  plan  previoasly  pre- 
pared by  the  plaintiffs  for  their  own  purposes, 
and  she  denied  that  the  house  was  to  be  built 
for  her,  or  that  the  plan  was  prepared  upon 
her  instructions,  or  that  the  alterations  or  addi- 
tions mentioned,  or  any  other  alterations  or 
additions,  were  made  by  the  plaintiffa  at  her 
request  (or  at  her  husband's  as  her  agent),  or 
that  the  house  was  erected  under  her  inspection 
or  supervision,  and  the  defendant  further  relied 
on  the  Statute  of  Frauds  as  a  defence  to  the 
action. 

The  plaintiffs  replied  that  they  relied  on  the 
part  or  complete  performance  of  the  contract  as 
stated  in  their  statement  of  claim  as  an  answer 
to  the  defence  of  the  Statute  of  Frauds. 

P.  0.  Lawrence,  K.O.  and  Edward  Clayton  toe 
the  plaintiffs. — The  alterations  made  by  the  plain- 
tiffs at  the  request  of  the  defendant  and  their 
expenditure  thereon  amount  to  part  performance, 
wluch  takes  the  case  out  of  the  Statute  of  Frauds 
even  if  the  building  of  the  house  of  itself  does 
not.  The  case  is  within  the  principle  laid  donrn 
by  Lord  Cranworth  in  Caton  v.  Oaton  (L.  Bep. 
1  Oh.  137),  where  his  Lordship  says:  "The 
ground  upon  which  the  court  holds  that  port 
performance  takes  a  contract  out  of  the  pur- 
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view  of  tihe  Statute  of  Frauds  is  that  where  one 
of  the  oontraoting  parties  has  been  induced. or 
allowed  by  the  other  to  alter  bis  position  on 
the  faith  of  the  contract^that  is  to  say,  by  takinff 
possession  of  land  and  expending  money  in  build- 
ing or  other  like  aots — there  would  be  a  fraud 
on  the  other  party  to  set  up  the  legal  invalidity 
of  the  contract  on  the  faith  of  which  he  induced 
or  allowed  the  person  oontraoting  with  him  to 
act."  And  farther  on ;  "  If  I  agree  with  A.  by 
parol  without  writing  that  I  will  build  a  house, 
this  may  afford  me  ground  for  compelling  A.  to 
complete  the  purchase."  Of  course,  we  admit 
part  performance  by  the  party  to  be  charged  does 
not  take  a  case  out  of  the  statute.  They  also 
relied  on 

Mundy  v.  JolUffe,  5  My.  &  Cr.  167; 

Pain  V.  Coombn,  1  De  Q.  &  J.  54. 

SKekewich,  J.  referred  to  the  judgment  of  Kay, 
■.  in  McManua  v.  Cooke  (56  L.  T.  Rep.  905; 
35  Oh.  Div.  693),  referring  to  Will$  v.  Stradling 
(3  Ves  378),  Nunn  v.  Fabtan  (L.  Bep.  1  Oh.  35), 
and  Colon  t.  Caton  (libi  «iip.).]  Tney  also  re- 
ferred to 

Fry  oa  Speciflo  Performanoe,  4th  edit,  pp.  44,  228, 
262,  265,  and  286. 

Siewart-Bmith,  K.O.  and  Frank  L.  Wright  for 
the  defendant. — We  rely  on  the  statute.  To  take 
a  case  out  of  the  statute  and  admit  parol  evidence 
to  prove  the  existence  of  a  verbal  agreement 
there  must  be  some  unequivocal  act  which  of 
itself  infers  the  existence  of  some  agreement : 
^rame  v.  Dawson,  14  Vei.  386. 

The  building  of  the  hoase  by  the  plai  ntiffs  on 
their  own  land  cannot  be  such  an  act,  for  it 
might  or  might  not  be  referable  to  some  con- 
tmot.  Neither  do  the  alterations  amount  to  part 
performance : 

Whittiek  v.  Mozley,  1  Cab.  &  Ellis,  86. 
In  Maddison  v.  Alderson  (49  L.  T.  Rep.  303 ;  8 
App.  Gas.  467)  Lord  Selbome  referred  with  ap- 
proval to  Frame  v.  Dawson  {iibi  tup.).    [Evidence 
having  been  heard,] 

Keeewicr,  J. — The  facts  of  this  ease,  except 
as  to  one  point,  are  not  really  in  dispute.  The 
plaintiffs  Albert  and  John  Dickenson  are  builders, 
and,  having  bought  an  estate  for  building 
purposes,  have  been  building  houses  on  different 
plots,  and  then  realising  by  sale,  not  by  lease. 
They  erected  houses  which  they  were  then 
prepared  to  sell.  The  defendant  Mrs.  Ada  B. 
Barrow  was  minded  to  have  a  house  erected  for 
her.  She  had  a  fancy  for  a  comer  house  abutting 
on  the  Oentral-avenue,  and  she  further  desired 
that  the  house  when  erected  should  face  upon  the 
Oentral-avenue,  which  according  to  the  plans  as 
originally  drawn  up  was  not  proposed.  Having 
made  inquiries  of  tbe  foreman,  she  then  eaw  Mr. 
Dickenson  himself,  with  the  result  that  he  took  no 
objection  to  her  views  and  was  quite  ready  to 
build  according  to  her  wishes,  and  only  two 
things  remained  to  be  done,  to  settle  tbe  plans  and 
fix  the  price.    Both  these  things  were  done.    The 

Slans  were  criticieed,  altered,  and  approved  by  the 
efendant,  and  then  submitted  to  the  local 
authority,  who  passed  them.  Up  to  that  time 
there  was  nothing  but  a  parol  agi-eement,  and 
there  was  nothing  in  the  way  of  part  performance 
so  that  the  court  could  say  that  the  Statute  of 
Frauds  was  not  applicable  if  raised  as  a  defence 


to  an  action  for  specific  performance.    The  pay- 
ment of  a  deposit  and  the  alteration  of  the  plaiis 
were  all  part  of  the  parol  agreement,  and  there 
is  no  part  performanoe  there.      Then  the  house 
was  erected,  and  according  to  those  plans,  but  I 
do  not  think  there  is  any  part  performance  there 
by  the  plaintiffs,  although,  it  is  true,  the  house 
was  different  from  the  other   houses  erected  by 
the  plaintiffs  in  many  ways,  being  larger,  more 
expensive,  facing  upon  the  Central-avenue,  and 
having  the  disposition  of  its  rooms  different.  Still, 
I  do  not  see  that  up  to  that  point  you  can  get  in 
part  performance.     There  is  nothing  there  that 
amounts  to  that  unequivocal  act  which  it  is  neces- 
sary to  prove  in  order  to  get  relief.    It  is  true 
that  in  Caton  ▼.  Caton  (ubi  sup.)  Lord  Cranworth 
says :   "  If  I  agree    with    A.    by  parol  withont 
writing  that  I  will  build  a  honse  on  my  land  and 
then  sell  it  to  him  at  a  stipalated  price,  and  in 
pursuance  of  that  agreement  I  bulla  a  house,  this 
may    afford    me  ground  for  compelling    A.   to 
complete  tbe  purohase."    But  that  is  omy  a  sug- 
gestion from  the  learned  judge,  not  a  decision, 
and  I  think   that,  if  this  case  stopped  at  that 
point,  still  there  would  be  no  part  performance, 
and  that  notwithstanding  that  that  passage  was 
cited  by  Kay,  J.  in  MeManws  v.  Cooke  {vbi  sup.) 
without  any  comment  upon  the  law.    But  in  this 
case  more  did  happen  and  something  which  is  of 
importance,  and  I  think  not  only  of  importance 
in  itself,  but  as  being  connected  with  what  had 
passed  before,  and  as  giving  it  a  different  character 
from  what  it  otherwise  might  have  borne.    The 
plaintiffs  proceeded  to  build  the  house,  and  the 
defendant  visited  it,    as  did  her  husband,   Mr. 
Barlow,  and  he  evidently  took  a  deep  interest  in 
it.    But  still  I  think  I  mnst  treat  the  defendant 
as  the  sola  contracting  party,  and  I  cannot  hold 
him  to  have  been  her  ugent  without  further  proof. 
The  defendant's  husbuid's  interest  must,  I  think, 
be  referred  to  the  marital  and  not  to  any  con- 
tractual relation ,  and,  although  very  little  evidence 
would  be  required  to  establish  the  coatractual  rela- 
tion, still  I  do  not  think  there  is  sufficient  here 
to  make  him  out  to  be  the  defendant's  a^ant. 
But  now  comes  the  conflict  of  evidence.     Mrs. 
Barlow  lived  about  a  quarter  of  an  hour's  walk 
away,  and  she  was  very  interested  in  the  erection 
of  the  house  in  accordance  with  her  plans.    She 
says  that  she  only  remembers  going  there  three 
or  four  times;  but  I  think  she  went  many  other 
times,  and,  in   fact,  I  shall   take  the  liberty  of 
concluding  from  the  evidence  that  three  or  four 
times  means  an  indefinite  number  of  times.    She 
lived  in  the  neighbourhood,  and,  considering  that 
curiosity  which,  after  all,  is  not  peculiar  to  her  sex, 
I  cannot  believe  that  she  did  not  go  round  a  large 
number  of  times.    Then  there  is  the  evidence  of 
the  foreman  of  the  works,  of  Mr.  Dickenson,  and 
of  the  plumber  that  she  went  there  often.    The 
foreman  says    she  was  there  frequently,  if  not 
constantly,  and    that    she  took  a  considerable 
interest  in   the   work.    And  what  did  she  do  P 
Naturally  enough,   she    did  what    anyone    else 
would  do  who  was  having  a  house  built.     She  saw, 
perhaps,  that  the  plans  were  not  being  closely 
followed,  or  that  some  things  were  not  quite  con- 
venient and  required  alteration.    For  instance, 
she  found  one  bedroom  which  required  opening 
into  another,  a  recess  which  she  wanted  making 
for  a  cupboard,  a  floor  which  she  thought  ought 
to  be  raised  so  that  the  joists  which  were  already 
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fixed  required  to  be  altered,  and  which  were  is 
fact  raised  accordingly.  Well,  she  called  attention 
to  these  things.  She  did  not  give  orders  as  to 
them,  beoaose  the  foreman  was  not  her  servant, 
nor  could  she  order  the  plaintiffs  to  do  them.  She 
ooold  only  order  them  to  do  the  work  according 
to  the  plans  which  she  had  approved.  But  she 
was  criticising,  not  the  plans,  but  the  work  as  it 
was  being  done ;  and  her  view  of  the  case  is  that 
she  merely  made  snggestions,  and  that  the  fore- 
man and  the  plaintiffs  immediately  fell  in  with 
them  becanse  they  themselves  thought  that  her 
suggestions  would  be  an  improvement.  But  the 
point  lies  in  the  interest  which  she  herself  took 
on  the  spot  in  the  building  of  this  partioaiar 
house.  Now,  if  she  had  gone  only  once  or  twice 
out  of  oorioaty  and  merely  suggested  to  the 
foreman  that  perhaps  a  floor  might  be  too  low, 
there  might  be  something  to  be  said  for  her  view. 
But  when  a  lady  frequently  visits  a  house  which 
is  beii^  built,  and  snows  by  insisting  on  altera- 
tions her  interest  in  the  premises  and  her  right, 
whether  legal  or  moral  is  immaterial,  to  be 
heard,  it  seems  to  me  that  I  have  arrived  at  the 
unequivocal  fact  that  she  was  not  a  mere  tres- 
paaser,  but  that  she  had  some  legal  interest  in 
being  thera  Then  the  defendant  relies  on  Frame 
V.  DaiotoH  (14  Yes.  386),  where  the  Master  of  the 
Bolls  says :  "  This  is  not  an  unequivocal  act ;  for 
it  would  have  taken  place  equally  if  there  had 
been  no  agreement.  The  principle  of  the  oases  is 
that  the  act  must  be  of  such  a  nature  that,  if 
stated,  it  would  of  itsdi  infer  the  existence  of 
some  agreement;  and  then  parol  evidence  is 
admitted  to  show  what  the  agreement  is."  Well, 
I  think  that  in  this  case  no  jury  would  fail  to 
find  that  the  lady  was  there  in  pursuance  of  some 
agreement  entitUng  her  to  take  the  interest  in 
the  house  which  she  did,  and  that  the  natural 
and  proper  inference  from  her  acts  is  that  this 
house  was  being  built  for  her.  If  you  arrive  at  that 
point,  then  you  can  admit  parol  evidence  to  prove 
the  contract.  Therefore  upon  the  authority  of 
these  cases,  which  enable  the  court  to  do  justice 
and  not  to  allow  the  Statute  of  Frauds,  which  was 
intended  to  prevent  fraud,  to  be  used  so  as  to  effect 
fraud,  I  must  hold  that  the  defendant  cannot  be 
allowed  to  escape  from  her  agreement.  There 
must  be  the  usual  decree  for  specific  performance 
if  a  good  title  be  shown. 

Sollcitora:  Jaques  and  Co.,  for  Watson,  Ben, 
and  Smith,  Bradford;  Emmet  and  Co.,  for 
Batonsley  and  Peacock,  Bradford. 


Thursday,  May  6. 

(Before  Fabwxll,  J.) 

Attobnet-Gbubsal    v.   Wiublbdon    Houss 

Ebtatb  Gohfant  Limited,  (a) 
Local  government — Local  authority  in  urban  die- 
triet— Building  in  a  manner  contrary  to  statute 
— Statutory  remedy — Bemedy  6y  injunction — 
Proceedings  hefore  justices — Proceedings  by 
Attorney-General  —  Mandatory  injunction  — 
Double  remedy  against  same  defendant — Laches 
—Public  Health  {Buildings  in  StreeU)  Act  1888 
(51  4  52  Vict.  c.  52), ».  3. 
In  a  ease  in  which  a  building  company  had  been 
fined  by  the  local  justices  for  erecting  a  building 

(a)  Btportid  by  t.  Asians  Faios,  Xiq,,  B«rTlitar-»t-I«w.* 


contrary  to  the  Public  Hecdth  {BuHcUngs  in 
Streets)  Act  1888  (51  &  52  Viet.  o.  52),  s.  3,  and 
the  Attomey-Oeneral  moved  for  an  injunction 
for  a  mandatory  order  to  compel  the  pulling 
down  of  the  building  .- 
Meld  (fmlouiing  Attorney- Greneral  v.  Ashbourne 
Recreation  Ground  Company,  87  L.  T.  Bep.  561 ;  ^ 
(1903)  1  Ch.  101),  that  the  fact  that  there  was  a 
statutory  penalty  for  the  offence,  and  that  that 
penalty  had  been  imposed  on  the  defendants, 
was  no  bar  to  the  Attomey-Oeneral  obtaining  a 
mandatory  injunction. 

Witness  action. 

A  land  company  who  were  engaged  in  develop- 
ing a  building  estate  at  Wimbledon,  Surrey,  pro- 
posed to  erect  a  house  on  the  east  side  of  a 
street  known  as  Farkside-gardens.  Some  years 
previously  the  surveyor  to  the  Urban  District 
Council  of  Wimbledon,  who  are  the  local 
authority  for  the  urban  district  of  Wimbledon, 
had  pubUshed  a  notice  to  local  architects  to  the 
effect  that  before  submitting  plans  to  the  building 
committee  of  the  urban  district  council  he  would 
consider  plans  of  proposed  buildings,  and  notify 
to  the  necessary  parties  any  points  in  which  these 
buildings  might  appear  to  deviate  from  the 
standara  fixed  by  the  local  by-laws  or  the  Public 
Health  Acts.  This  notice  was  sent  to  the  arohi- 
tects  of  the  company. 

On  the  28th  Aug.  the  company  submitted  plans 
to  the  surveyor. 

On  the  Slst  Aug.  building  operations  were  com- 
menced. 

In  September  the  surveyor  to  the  council 
required  that  certain  alterations  should  be  made 
in  the  plans,  which  were  made.  In  the  same 
month  the  building  committee  of  the  council  dis- 
approved the  plans,  and  a  notice  was  given  to  the 
company  that  the  building  infringed  the  locid  by- 
laws. 

On  the  28th  Sept.  one  of  the  officials  of  the 
council  informed  an  architect  of  the  company  that 
the  ground  of  the  objection  was  that  a  billiard- 
room  which  it  was  proposed  to  attach  to  the  house 
infringed  the  bnildmg  line,  being  in  fact  6ft.  Sin. 
beyond  the  line  of  the  front  main  wall  of  a  house 
on  the  south  side.  As  a  matter  of  fact  this  was 
no  infi-action  of  the  council's  by-laws,  but  was 
contrary  to  the  provisions  of  the  Public  Health 
(Buildings  in  Streets)  Act  1883,  s.  3. 

When  this  notice  was  given  the  walls  of  the 
billiard-room  had  been  built  to  a '  considerable 
height,  and  the  work  vras  continued.  On  the 
18th  Nov.  the  councU  served  the  company  with 
a  notice  that  the  building  infringed  sect.  3  of 
the  Public  Health  (Buildings  in  Streets)  Act 
1888.  At  this  date  the  building  was  nearly  com- 
pleted. On  the  23rd  Nov.  the  council  took  out  a 
summons  against  the  defendants  before  the  local 
petty  sessions.  On  the  9th  Dec.  the  summons 
came  before  the  Wimbledon  justices  in  petty 
sessions.  It  was  stated  that  the  justices  refused 
to  inflict  a  continuing  penalty,  and  considered 
that  the  building  ought  to  remain.  They  imposed 
on  the  defendants  a  penalty  of  202.  and  costs, 
which  were  paid.  The  building  by  this  time  was 
nearly  completed.  The  Attorney- General  now 
brought  an  action  at  the  relation  of  the  Urban 
District  Council  of  Wimbledon,  claiming  a  man- 
datory injunction  against  the  company  to  compel 
the  palling  down  of  so  much  of  the  building  as 
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infringed  agiunst  the  provisiona  of  the  Fnblic 
Health  (BaUdlngs  in  Streets)  Act  1888.  The 
defence  was  that  the  erection  of  the  building 
oonstitated  only  a  trivial  offence,  that  as  the 
plaintiffs  had  taken  proceedings  before  the  local 
justices  they  were  not  now  entitled  to  apply  for 
an  injunction,  and  that  even  if  this  were  not  so, 
the  plaintiffs  were  debarred  from  obtaining  an 
injunction  by  their  conduct  and  laches.  Far- 
weU,  J.  expressed  his  view  that  in  fact  none  of 
the  officials  of  the  plaintifb  had  given  the  defen- 
dants any  grounds  for  snpposing  that  their  plans 
would  be  approved.  His  Lordship  also,  though 
he  allowed  the  shorthand  notes  of  the  police-court 
prooeecUngs  to  be  produced  de  bene  esse,  decided 
that  they  were  inaidmissible  as  evidence. 

Danekwerts,  K.G.  and  B,  J.  Parker  for  the 
plaintiffs. — The  defendants  having  commenced  to 
build  before  their  plans  had  been  approved  by  the 
oonndl  must  take  uie  consequences.  The  offence 
is  a  continuing  one,  and  therefore,  although  the 
defendants  had  been  fined  by  the  local  petty 
sessions,  the  rights  of  the  Attorney-General  are 
not  ousted: 

Attomey-Otnaral  r.  AslAoume  Recreation  Ground 

CompaKy.  87  L.  T.  Bep.  561;  (1903)  1  Ch.  101 ; 
Devonport  Beereation  Ground  v.    Toner,  88  L.   T. 

Bap.  113  ;  (1903)  1  Ch.  759 ; 
London    County     Council    v.     Attomey-Oeneral, 
86  L.  T.  Bap.  161 ;  (190!1)  A.  C.  165. 

Laches  cannot  be  imputed  to  the  Attorney-General 
(15  L.  T.  Bep.  9).  The  council  have  not  been 
guilty  of  laches,  nor  have  they  misled  the 
defendants. 

Upjohn,  K.G.  and  H.  Warlter$  Home  for  the 
defendants. — The  only  remedy  open  to  the 
plaintiffs  is  the  statutory  one : 

Reg.  V.  Hall,  64  L.  T.  Bep.  394  ;  (1891)  1  Q.  B. 

747; 
Kinnie  v.  Qraeet,  78  L.  T.  Bep.  502  ;  (1898)  2  Ch. 
331. 

Attomey-Oeneral  v.  Aehboume  Beereation  Oround 
Company  is  a  different  case.  There  there  was  no 
penalty  imposed  by  statute.  Further,  the  plaintiffs 
have  been  guilty  of  laches : 

Attorney- General  v.  Johnton,  2  W.  Ch.  87  ; 

^(tom«y-6en«ral  v.  8h4!gield  Qai  Ootwumera* 
ComiMtny,  3  D.  M.  &  Q.  304. 

B.  J.  Parker,  in  reply,  referred  to 
Attomey-Oeneral  v.  Bradford  Canal  Proprietors, 
15  L.  T.  Bep.  9. 

Fabwbli.,  J. —  This  is  an  action  hj  the 
Attorney- General  and  also  by  the  Urban  District 
Goundl  of  Wimbledon,  and  it  is  not  less  the 
Attorney- General's  action  because  it  is  the  action 
of  the  urban  district  council.  That  fact  merely 
goes  to  the  liability  of  the  urban  district  council 
for  costs.  The  object  of  the  action  is  to  obtain  a 
mandatory  injunction  directing  the  pnlUng  down 
of  part  of  a  house  which  has  l^n  erected  in  con- 
travention of  the  Fnblic  Health  (Building  in 
Streets;  Act  1888,  bv  which  it  is  enacted:  "It 
shall  not  be  lawful  in  any  urban  district, 
without  the  written  consent  of  the  urban  autho- 
rity, to  erect  or  bring  forward  any  house  or 
building  in  any  street,  or  any  part  of  such  house 
or  building,  beyond  the  front  main  wall  of  the 
house  or  building  09  either  side  thereof  in  the 
same  street,  nor  to  build  any  additional  house  or 
building  beyond  the  front   main  wall   on   the 


building  of  either  side  thereof  in  the  same  street, 
nor  to  build  any  addition  to  any  house  or  biuld- 
ing  beyond  the  front  main  wall  of  the  house  or 
building  on  either  side  of  the  same."  On  the 
question  ot  fact  there  is  no  dispute.  The  billiard- 
room  in  question  has  been  ereoted,  and  brought 
forward,  and  does  project  beyond  the  front  main 
wall  on  the  side  01  it,  and  by  an  authority  which 
is  not  disputed,  one  side  is  sufficient,  where  there 
is  a  building  only  on  one  side  and  no  building 
on  the  other.  Also  it  is  not  disputed  that  no 
consent  of  the  urban  authority  has  ever  been 
obtained.  The  objections  taken  are  several,  and 
I  will  state  very  shortly  the  facts,  that  my  judg- 
ment may  be  intelligible.  On  the  28th  Aug.  1903 
the  local  anthoriiiy  received  plans  of  the  new  house 
which  the  defendants  proposed  to  build.  In 
aooordanoe  with  the  ordinary  practice,  the  council 
took  a  month  to  consider  the  plans  and  to  approve 
or  disapprove.  On  the  Slst  Aug. — that  is,  three 
days  af torwards — the  defendants  began  to  build. 
They  were  a  land  company,  with  eminent  archi- 
tects io  advise  them,  and  I  cannot  assume  that 
they  did  not  know — indeed,  they  were  bound  to 
know — the  provisionB  of  the  section,  and  that  thev 
began  to  build  at  their  own  risk.  On  the  18th 
Sept.  1903  the  plans  which  they  had  deposited 
were  amended  in  acnordance  with  oert'fun  direc- 
tions made  by  the  survevor.  In  regard  to  that,  I 
ought  to  mention  that  in  this  particular  district 
the  surveyor,  not  officially,  issued  a  notice  that 
the  plans  would  be  inspected  by  him,  and  that 
he  would  consider  them,  and  notify  deviations 
from  the  by-laws  before  they  came  on  for  con- 
sideration by  £he  counoiL  That  is  one  of  the 
Soints  put  forward  as  the  gpronnd  on  which  the 
efendants  say  that  they  were  misled.  Oonsider- 
ing  that  the  surveyor  does  this  mero  molu  out  of 
goodwill  and  in  order  to  save  time,  I  cannot 
believe  but  that  the  reason  is  well  understood, 
andl  think  that  such  conduct  is  a  little  ungracious; 
but  I  would  suggest  that  some  statement  to  that 
effect  should  be  added  to  the  notice  sent  out  in 
future,  so  that  it  should  be  known  these  suggestions 
in  no  way  bind  the  urban  authority.  I  do  not  think 
thatit  does  bind  themintheleast.  Thereisno  provi- 
sion either  in  the  Act  or  by-laws  for  any  suggestions 
by  the  surveyor,  and  I  think,  as  I  have  said,  he 
haa  done  it  out  of  mere  grace.  On  the  15th  Sept. 
1903  the  committee  before  whom  the  plans  came 
disapproved  them ,  and  on  the  23rd  Sept.  1903  the 
council,  on  the  recommendation  of  the  committee, 
also  dimpproved  these  plans,  and  the  notice  of 
disapproval  was  sent  on  the  24th,  coupled  with 
a  note,  stating  that  theoounoil  disapproved  of  the 
deposited  plan,  because  they  were  not  in  con- 
formity with  the  council's  by-laws.  That  was  a 
mistake.  They  were  in  conformity  with  the 
council's  by-laws,  but  they  were  not  in  accordance 
with  the  Act  of  Parliament.  On  the  28th  Sept. 
the  assistant  surveyor  saw  the  defendants'  assist- 
ant architect,  and,  being  asked  the  reason,  told  him 
that  it  was  because  the  billiard-room  was  in  front 
of  the  main  wall  of  the  adjoining  building. 
Down  to  this  point,  so  far  from  there  being  any 
written  consent  of  the  urban  authority,  or  any 
reasonable  ground  on  which  any  reasonable  being 
could  suppose  that  such  a  written  consent  would 
be  ultimately  given,  there  is  not  the  smaUest 
suggestion  of  such  a  tiling.  Then  on  the 
18th  Nov.  a  notice  was  given  within  the  proviso 
of  the  3rd  section  of  the  Act,  for  the  purpose  c^ 
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fonading  prooeedings,  and  then  the  defendants 
were  proBeonted  before  the  maKistratea  and  were 
fined  20i.  Now  the  first  point  taken  by  the 
defendants  is  that  there  is  one  remedy  only — 
namely,  the  remedy  eiven  by  the  statute, 
which  provides  in  the  latter  part  of  sect.  3 : 
"  Any  person  offending  against  this  enactment 
shall  be  liable  to  a  penalty  not  exceeding  408. 
for  every  day  daring  which  the  offenoe  is  com- 
mitted after  written  notice  in  that  behalf  from 
the  nrban  authority."  In  my  opinion  this  is 
concluded  by  authority  which  is  really  binding 
on  me,  because  it  is  the  decision  of  Buckley,  J.  in 
the  case  of  Attorney-General  v.  Aahbowme 
Beereation  Ground  Company,  approved  by  the 
Court  of  Appeal  in  Devonport  CorporaHon  v. 
Tozer.  I  am  clear  that  there  is  not  one  remedy 
only — the  statutory  remedy — but  there  is,  first 
of  all,  the  statutory  obligation  not  to  build 
without  the  written  consent  and  if  that  is  dis- 
obeyed, apart  from  any  question  of  penalty,  seeing 
that  it  is  a  public  general  act  prohibiting  certain 
matters  in  the  interest  of  the  public  health  and  in 
order  to  preserve  uniformity  in  the  width  of  the 
public  streets,  it  is  a  matter  in  which  the  Attor- 
ney- General  can  sue.  The  next  point  taken  is  that 
inasmuch  as  the  defendants  have  already  been 
fined  bv  the  magistrates,  they  cannot  now  be 
attacked  by  the  Attorney-  General.  In  my  opinion 
that  is  a  misapprehension.  The  penalty  imposed  is 
a  penalty  whicn  can  be  and  has,  according  to  one 
of  tiie  reported  cases,  been  imposed  time  after 
time  if  the  offence  is  continued.  Although  the 
section  is  onrionsly  worded,  making,  as  it  were, 
the  actual  erection  of  the  buil£ng  the  only 
ofEence,  the  penalty  is  measured  by  the  con- 
tinuance of  the  offence,  and  if  the  offence 
is  committed,  I  see  no  reason  why  the 
Attorney- General  should  not  be  heard  to  say  in 
this  court :  "  The  defendant  has  done  that  which 
the  Act  of  Parliament  has  forbidden  him  to  do, 
and  I  appeal  to  the  court  to  make  him  take  it 
down  agam."  I  think  that  there  is  nothing  in 
the  point  that  inasmuch  as  he  has  been  fined 
once,  he  cannot  now  be  ordered  to  take  down  the 
boUdtns,  so  as  to  avoid  the  necessity  for  the 
moltiplioity  of  indictmente  or  prosecutions  that 
would  otherwise  follow.  Then  the  third  point 
ti^en  is  laches.  I  do  not  think  it  is  necessary 
for  me  to  express  any  opinion  upon  the  conflicting 
aathorities  which  have  been  referred  to,  the 
dictum  of  Lord  Eldon  in  Attorney-General  v. 
Johnson  and  the  conflicting  statement  of 
Wood,  V.O.  in  Aitomey-General  v.  Bradford 
Canal  Proprietors,  as  to  whether  the  Attorney- 
General  can  have  laches  imputed  to  him.  The 
court  no  doubt  has  a  discretion  in  the  case  of 
Attorney-General  actions  as  well  as  in  other 
actions.  It  is  not  sufficient  for  the  Attorney- 
General  to  come  to  the  court  and  say :  "  I  ciill 
attention  to  the  fact  that  there  has  been  a  breach 
of  this  statute ;  and  it  follows  that,  as  a  matter 
of  course,  the  mandatory  injunction  for  which  I 
ask  must  be  granted."  But  whatever  may  be  the 
character  of  laches,  if  it  can  properly  be  spoken  of 
as  laches  imputable  to  the  Attorney-General, 
there  is  no  case  for  it  here;  In  the  first  place, 
there  is  nothing  that  can  be  charged  either 
against  the  Attorney-General  or  the  district 
council  which  shows  any  default  on  their  part 
that  can  have  led  the  defendante  to  go  on 
building   as  they   have  done.     They  chose  to  1 


begin  building  within  three  days  after  they  had 
deposited  their  plans,  and  tliey  had  the  billiard- 
room  up  with  the  roof  on  the  18th  Nov.    The 
buildii^  was  5ft.  high  on  the  28th  Sept ,  and  on 
the  18w  Nov.  the  walls  were  up  and  the  roof- 
rafters  put  upon  them.     During  all   this  time, 
down  to  the  expiration  of  the  month,  there  was 
no  sort  of  ground  for  supposing  that  the  local 
authority  were  going  to  give  their  consent.    The 
defendants   knew,  and  must  have  known,   that 
they  were  building  at  their  own  risk.    As  to  a 
suggestion  which  the  cross-examination  went  to 
suggest  that  an  official  of  the  local  authority  led 
the  defendante  to  believe  that  the  local  authority 
would  consent,  I  wish  to  say  in  the  first  place  that 
I  find  no  evidence  whatever  that  they  did  so,  and, 
in  the  second  place,  it  would  be  most  dangerous, 
even   although  the  architect  and  the  assistant 
architect,  and  the  builder  and  inspector,  all  came 
and  said,  "  We  have  no  doubt  but  that  the  local 
authority  will  give  its  consent,  because  we  shall 
advise  them  to    do  so,"  to  say  that  the  local 
authority  would  be  bound  in  any  way,  so  that  if, 
in  the  exercise  of  its  discretion  in  that  behalf,  it 
refused  to  approve,  it  would  be  prevented  or  con- 
trolled by  such  unauthorised,  and  wholly  officious, 
statemente  on  the  part  of  any  of  its  officials,  and 
would  be  unable  to  put  the  Attorney- General  in 
motion  to  exeroise  his  righte  for  the  protection 
of  the  public  which  the  Act  of  Parliament  has 
given  him.     Therefore  there  is  nothing  in  the 
point  of  laches  in  that  respect.    Then  the  parties 
were    at    arm's    length.      They  knew  that  the 
consent   had    actually  been  reused,    and   they 
knew  the  reason  whv  it  had  been  refused.    They 
knew  that  the  district  council  would  not  consent. 
They  did  what  they  did  do  at  their  own  risk. 
I  wnk  that  there  is  no  ground  for  imputing 
laches  to  anyone  concerned  with  the  plaintiffs. 
I  see  only  a  bold  determination  on  the  part  of 
the  defendante  to  insist  upon  going  on  in  their 
own  way  in  spite  of  everything,  and  hoping  for 
the  best,  and  trusting  that  nobody  would  compel 
them  to  pull  down  what  they  had  put  up.    I  feel 
some  regret,  as  one  al  trays  does,  to  order  a  build- 
ing to   be  taken   down   when   one   would   have 
thought  that  some  sort  of  compensation  might 
ba  given  and  when  the  injury  to  the  public  seems 
small ;  but  on  this  I  think  that  a  passage  in  Lord 
Halsbuiy's  judgment  in  the  case  of  London  County 
Covmcil    V.    Attorney-General  is   germane.    His 
Lordship  says  :  "  It  may  well  be  that  it  is  true 
that  the  Attorney-General  ought  not  to  put  in 
operation  the  whole  machinery  of  the  first  law 
officer  of  the  Grown  in  order  to  bring  into  court 
some  trifling  matter.    But  it  he  did  it  would  not 
gp  to  his  jurisdiction ;  it  would  go,  I  think,  to  the 
conduct  of  his  office,  and  it  might  be  made,  per- 
haps,   in   Parliament  the    subject    of    adverse 
comment;  but  what  right  has  a  court  of  law  to 
intervene?    If  there  is  excess  of  power  claimed  by 
a  public  body,  and  it  is  a  matter  that  concerns 
the   public,  it  seems  to  me  that  it  is  for  the 
Attorney- G^eneral  and  not  for  the  Gourte  to  deter- 
mine whether  he  ought  to  initiate  legislation  or 
not"    I  cannot  say  that  the  Attomejr-General 
ought  not  to  have  initiated  this  litigation,  and, 
having  initiated  it,  I  cannot  say  that  he  is  not 
justified  in  pressing  the  court  to  grant  a  manda- 
tory injunction,  bewiuse  there  is  no  other  remedy 
open.    I  see  no  way  of  protecting  the  public  in 
giving  them  the  benefit  of  this  section  except  by 
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granting  a  mandatory  injanotion.  Theie  is  no 
one  to  whom  I  can  give  damages,  and  there  are 
no  other  means  that  I  oan  see  of  giving  effect  to 
this  Act  of  Parliament.  Then  it  has  been  said 
that  the  magistrates  fined  the  defendants  202.  by 
way  of  compensation.  I  have  admitted  the  short- 
hand notes  of  the  police-coart  proceedings  de  bene 
esae,  although,  in  my  opinion,  they  are  not 
admissible,  and  I  do  not  think  that  I  ought  to  pay 
any  regard  to  them.  I  can  only  say  that  the  only 
jarisdiction  which  the  magistrates  had  was  to 
impose  a  penalty,  and  that  the  penalty  is  measured 
by  the  length  of  time  of  the  continuance  of  the 
offence,  and  that  they  can  go  on  imposing  these 
penalties  afterwards  if  they  think  fit,  and  they 
have  the  right  under  the  Summary  Jurisdiction 
Act,  if  they  think  it  a  trifling  matter,  of  refusing 
to  impose  any  penalty  at  all.  How  that  affects 
the  Attorney- General  I  fail  to  see.  The  general 
prohibition  comes  in  the  earlier  part  of  the 
section.  The  Attorney- General  has  brought  to 
the  attention  of  the  court  the  fact  that  there  has 
been  a  clear  and  deliberate  breach  of  the  duty 
imposed  by  the  public  statute,  and  in  my  opinion 
the  mandatory  injunction  follows  as  a  matter  of 
course.    The  defendants  must  pay  the  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Bharp,  Parker,  and 
Co.,  for  R.  Smethitrat  ^uftoooori^  Wimbledon. 

Solicitors    for    the    defendants.     Home    and 
BirJcett. 


Friday,  May  17. 
(Before  Fabwbll,  J.) 
Hills  v.  Abchbb.  (a) 

PraeKee — Partition   action— ScUe   not  claimed — 
De/endanit  oMeoting  to  pariitimi — Co$U  to  daie 
of  hearing— Partition  Act  1868  (31  Jt  32  Viet, 
c.  40), ».  10. 
The    owners    of    five    equal   undivided    twelfth 
eharet  in  eertain  freehold  properties  brought  a 
partition    action    against    the    owners    of  the 
remaining  seven-twelfOu,  but  did  not  ash  for  a 
sale.    The  defendants  objected  to  patUtion. 
An  order  for  partition  with  the  usual  inquiries 
having  been  agreed  to,  the  question  arose  as  to 
how  the  costs  up   to  the  date  of  the  hearing 
should  be  borne,  tt  being  agreed  that  subsequent 
costs  must  be  shared  rcUecAly  between  platnUffs 
and  dtfendants. 
Held  {JoUowing  Biohardson  v.  Feary,  59  L.  T. 
jf       Bep.  59  ,-  38  Oh.  Div.  45),  that,  having  regard  to 
the  dreumstanees  of  the  ease,  there  should  be  no 
order  as  to  costs  up  to  the  date  of  the  hearing  of 
the  action. 
Show  caubb. 

An  action  was  brought  for  the  partition  of 
freehold  hereditaments,  consisting  of  (a)  a  freehold 
messuage  and  premises,  numbered  11,  Trinity- 
square,  Tower-hill,  in  the  Oity  of  London,  and  (6) 
a  large  freehold  property  in  the  parish  of  St. 
Mary  Abbot's,  Kensington,  in  the  county  of 
London,  consisting  of  messuages,  stables,  and 
mews  in  eight  blocks. 

The  plaintiffs  were  seised  of  five  equal  twelfth 
shares  of  these  hereditaments  as  trustees  of  a 
marriage  settlement,  dated  the  30th  Oct.  1839,  and 

(a)  Boportad  by  J.  Abtbdb  Faioa,  Eaq.,  Barrister-at-Law. 


made  on  the  marriage  of  George  Sannt  Archer 
and  Sarah  Mary  Reynolds. 

The  plaintiffs,  in  their  amended  statement  of 
claim,  claimed  a  partition,  but  not  a  sale,  of  the 
property.  The  defendants,  who  were  interested 
in  the  remaining  seven  twelfths  of  the  property 
in  different  proportions,  did  not  desire  a  parti- 
tion. All  questions  between  the  parties  were 
setUed  excepting  as  to  the  mode  in  which  the 
coste  prior  to  the  hearing  should  be  borne  (it  being 
agreed  that  subsequent  coste  must  be  borne 
rateably  according  to  the  shares  by  the  parties), 
the  plaintiffs  considering  that  these  costs 
should  also  be  borne  rateably,  and  the  defendante 
considering  that  there  should  be  no  order  as  to 
coste  up  to  the  date  of  hearing. 

The  minutes  of  the  order  provided  for  tiie 
usual  inquiries  and  for  a  partition  of  the  here- 
ditaments into  as  many  shares  as  they  should 
appear  to  be  divisible  into  and  for  the  execution 
of  proper  conveyances  to  be  settied  by  the  judse 
for  the  purpose  of  vesting  the  allotted  shares  in 
severalty.  The  plaintiffs  now  moved  for  judgment, 
and  the  case  came  on  for  hearing  as  a  short 
cause. 

F.  E.  Farrer  for  the  plaintiffs. — The  whole  coste 
of  this  action  sh9uld  oe  borne  rateably  by  the 
parties  in  proportion  to  their  intereste  : 

Partition  Aot  1868,  31  &  32  Yiot  o.  40,  s.  10  ; 
Cannon  v.  Johnson,  23  L.  T.  Bep.  S83 ;  L.  Bap.  11, 

Eq.  90; 
Bowes  r.  Marquis  of  Bute,  27  W.  B.  750. 
It  is  true  that  in  Richardson  v.  Feary  (59  L.  T. 
Bep.  165  ;  39  Ch.  Div.  45)  no  coste  were  given  up 
to  the  date  of  inquiry ;  but  the  circumstances 
there  were  peculiar.  Then  the  owners  of  less 
than  half  the  property  asked  for  a  sale  under 
sect.  5  of  the  Partition  Act,  and  the  court  saw 
no  reason  for  ordering  a  sale. 

A.  J.  AUenior  the  defendante. — The  defendante 
cannot  legally  object,  bat  they  disapprove  of  a 
partition. 

Fabwkli,,  J, — I  must  follow  Richardson  v. 
Feary.  There  is  no  question  but  that  since  the 
Partition  Act  aU  coste  have  been  in  the  dis- 
cretion of  the  court ;  but  it  has  long  been  settled 
that  where  a  partition  is  asked  and  no  advantege 
is  teken  of  the  Partition  Act  by  asking  for  a 
sale  and  partition  only  is  ordered,  then  the  old 
practice  will  prevail,  and  no  coste  up  to  the  hearing 
will  be  allowed.  I  may  say  that  1  see  no  reason 
for  allowing  these  coste  here.  There  may  be 
cases  where  all  parties  desire  partition,  and  if 
tiiat  were  so  here  it  would  make  no  difference, 
and  all  the  costs  might  be  apportioned  rateably. 
But  here  Mr.  Allen,  who  represents  the  defen- 
dante, does  not  desire  a  partition.  I  must 
therefore  follow  the  old  rule. 

Solicitor  for  the  plaintiff,  C.  R.  Lear. 

Solicitors  for  the  defendants,  Allen  and 
Edwards. 
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Oet.  29, 30,  and  31, 1903. 
(Before  BucKLKT,  J.) 
Be  SmPHKNS ;  K11.BT  V.  Betts.  (a) 
Witt — Conetrueiion — PorHon* — Oift  to  a  data — 
Aeeumvlaiion  of  income — Period  of  distribu- 
tion—Thellvsson  Act  1800  (39  £  40  Oeo.  3, 
e.  98),  s.  2. 

A  teetaior  by  hit  vnU  directed  his  irusteeg  to  »et 
apart  out  of  the  income  of  hia  reaiduary  eetate 
a  turn  of  24{.  per  annum,  and  to  invest  and 
aeeumulate  the  tame  tohUe  and  to  long  at  there 
thould  he  a  ehOd  of  8.  B.  for  the  tim^  being 
under  the  age  of  twenty-one.  And  he  directed 
hit  truttees  to  hold  the  accumulated  fund  in 
irutt  for  the  duldren  of  8.  B.  who  being  sons 
thouid  attain  twenty-one  or  being  daughters 
ihoiUd  attain  that  age  or  marry,  in  equal  snares, 
the  sharet  of  tueh  children  to  become  vested  in 
and  payable  to  the  aont  at  twenty-one  and  the 
daughtert  at  twenty-one  or  marriage.  Sub/«ei 
thereto  he  gave  the  income  of  his  estate  to  8.B. 
for  life. 

Held :  (1)  That  the  period  preteribed  for  agare- 
gation  and  aecumulaiion  was  as  long  at  there 
wot  a  child  of  8.  B.  under  twenty.one,  whether 
it  was  bom  before  or  after  the  eldest  child 
attained  the  age  of  twenty-one.  (2)  Following 
Beeoh  v.  Lord  St.  Yinoent  (3  De  G.  &  Bm. 
678),  that  the  fund  to  be  accumulated  wot  a 
portion  within  the  meaning  of  tect.  2  of  the 
Thelluston  Act,  and  the  direction  to  accumulate 
was  valid.  (3)  That  the  dots  was  not  cloted 
when  the  eldest  child  attained  twenty-one,  and 
consequently  the  fund  wat  not  diviaU>le  until 
the  end  of  the  period  of  aceumulaium. 

Watson  V.  Toni>K_(28  Ch.  Biv.  436)  foOowed. 

Be  Wenmoth'B  Estate  (57  L.  T.  Bep.  709;  37 
Ch.  Div.  266)  eontidered. 

SUHHOHS. 

GhriBtopher  Stephens  by  his  will,  dated  the 
llth  Feb.  1886,  f;ave  his  real  and  personal  estate 
to  tmstees  upon  trust  to  sell  and  invest  the 
proceeds  and  to  stand  possessed  of  the  income 
npon  tmst,  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  to  set  apart  out  of 
the  income  a  sum  of  242.  per  annum  while  and  so 
long  as  there  should  be  a  child  of  his  daughter 
Sarah  Alice  Betts  for  the  time  being  under  the 
age  of  twenty- one  years.  And  he  directed  his 
trustees  to  aeeumulate  and  hold  the  same  in 
tmst  for  such  of  the  child  or  children  of  his 
daughter  who  being  a  son  or  sons  should  live  to 
attain  the  age  of  twenty-one  years  or  being  a 
daughter  or  daughters  should  marrr,  and  if  mora 
than  one  in  equal  shares,  and  the  share  and 
shares  of  such  child  or  children  were  to  be 
Tested  interests  and  were  to  be  paid  or  payable 
to  them  in  the  case  of  a  son  or  sons  as  they 
reapeotively  attained  twenty-one,  and  in  the  case 
of  a  daughter  or  daughters  when  they  should 
attain  twenty-one  or  marry. 

Subject  as  aforesaid  the  testator  gave  the  income 
of  bis  residuary  estate  upon  trust  for  Sarah  Alice 
Betts  for  life,  and  after  her  death  upon  trust 
for  her  husband  Heniy  Bette  for  life  if  he  should 
snrvlTe  her.  Bat  if  Sarah  Alice  Bette  survived 
Henry  Bette  then  he  directed  his  trustees  to  pay 
to  Sarah  Alice  Bette  during  the  remainder  of  ner 
life  the  whole  of  the  interest,  dividends,  and 

(a)  Baportad  by  W.  HusTia  BOSD.  ■*!.,  B«rrla«ar-»t-Lair, 


inooma  of  his  residuary  moneys,  and  should  no 
longer  set  apart  the  yearly  sums  of  24Z.  And  the 
testator  directed  his  tmstees  on  the  death  of 
the  survivor  of  Sarah  Alice  and  Henry  Bette 
to  stand  possessed  of  his  residuary  esteto  in  trust 
for  all  such  of  the  children  of  Sarah  Alice  as 
should  be  living  at  her  death  and  the  child  and 
children  then  Hving  of  any  child  or  children  of 
Sarah  Alice  who  should  have  died  in  her  lifetime 
who  being  male  should  attain  the  age  of  twenty- 
one  years  or  being  female  should  attain  that  age 
or  marry  under  it,  if  more  than  one  in  equal 
shares  per  stirpes,  so  that  the  children  of  Sarah 
Alice  who  should  become  objecte  of  the  trust 
should  take  in  equal  shares,  and  the  children 
being  objecte  of  the  trust  of  any  child  of  his 
dau^ter  Sarah  Alice  who  should  have  died  should 
take  equally  between  them  the  share  which  their 
parent  would  have  taken  had  he  or  she  survived 
Lis  daughter  Sarah  Alice. 
The  testetor  died  on  the  4th  March  1888. 
Sarah  Alice  and  Heniy  Bette  had  six  children 
—namely,  Etiiel  Alice,  who  was  bom  on  the  28th 
Ang.  1880  and  died  on  the  1st  May  1881 ;  Frede- 
rick Charles,  who  was  bom  on  uie  19th  June 
1882;  Beatiioe  Anne,  who  was  bom  on  the  Ist 
July  1885 ;  Reginald,  who  was  bom  on  the  27th 
Jan.  1888;  Dorothy,  who  was  bom  on  the  27th  Sept. 
1891 ;  and  Marjone,  who  was  bom  on  the  let  Nor. 
1896. 

This  was  a  summons  teken  out  by  the  trustees 
for  the  determination  of  the  following  questions : 
(1)  Whether  the  direction  to  set  apart  and  accumu- 
late the  241.  a  year  was  void  to  any  and  what  extent, 
and,  if  so,  who  was  entitied  to  the  money  already 
aacumulated  and  to  the  annuity  for  the  remainder 
of  the  period  dui-ing  which  the  will  directed  pay- 
ment and  accumulation.  (2)  Whether  it  was  the 
trustees'  duty  to  continue  to  set  apart  the  242. 
while  there  was  a  child  under  twenty- one,  having 
regard  to  the  declaration  that  the  shares  of  the 
children  were  vested  and  payable  at  twenty -one 
in  the  case  of  sons,  and  at  tiiat  age  or  on  marriage 
in  the  case  of  daughters,  and  whether  the  trust 
for  accumulation  ht^  ceased  on  the  eldest  child 
atteining  twenty-one  being  a  son  or  bang  a 
daughter  attaining  twenty-one  or  being  praviously 
married. 

The  TheUusson  Act  1800  (39  &  40  Qeo.  3,  o.  98) 
enaoto: 

Soot  2.  Provided  always,  and  be  it  enacted,  that 
nothing  in  this  Aot  oontained  shall  extend  to  any  pro- 
vision for  payment  of  debts  of  any  grantor,  settlor,  or 
devisor,  or  oUier  person  or  persons,  or  to  any  provision 
for  raising  portions  for  any  ohlld  or  children  of  any 
person  taking  any  interest  under  any  inch  conveyance, 
settlement,  or  devise,  or  to  any  direotion  toaohing  the 
prodnoe  of  timber  or  wood  upon  any  lands  or  tenements, 
bnt  that  all  inch  proviiions  and  directions  shall  and 
will  be  mode  and  given  as  if  this  Aot  had  not  been 
passed. 

Kenyon  Parker,  for  the  trustees  and  Sarah 
Alice  and  Henry  Bette,  did  not  contest  the 
validity  of  the  direction  to  accumulate,  having 
regard  to  Beech  v.  Lord  St.  Vincent  (3  De  G.  & 
Sm.  678).  As  regards  the  asoerteinment  of  the 
class,  he  referred  to 

Theobald  on  Wills,  5th  edit.,  pp.  279,  280. 
T.   BougloM  for   Frederick   Oharles,  Beatrice 
Anne,  and  B«ginald  Bette. — The  accumulation 
ought  to  continue  till  the  eldest  child  atteins  the 
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a«e  of  twenty-one,  and  tben  be  divisible  between 
those  who  are  then  tn  ease : 

Andrewi  ▼.  Partington,  3  Bro.  C.  0.  401. 

The  fnnd  is  divisible  in  fifths,  and  the  eldest  son 
became  entitled  to  one  fifth  when  he  attained 
twenty-one.    He  also  referred  to 

Be  Wmtnoth'g  Ettate,  57  L.  T.  Bep.  709  ;  37  Ch. 

Div.  266 : 
Be  Knapp's  Settlement,  71  L.  T.  Bep.  625 ;  (1895) 

1  Ch.  91. 

Duka  for  Dorothy  and  Mar j  oris  Betts. — The 
rale  in  ^ndreue  v.  Fartington  (3  Bro.  C.  G.  401) 
is  a  rale  of  convenience,  and  does  not  apply_  to 
this  case,  as  there  is  a  period  of  accumulation 
pointed  out  which  may  last  beyond  the  time  when 
the  eldest  child  attains  twenty-one : 
Walaon  v.  Young,  28  Ch.  Div.  436. 
He  also  referred  to 


Jonet  V.  Maggi,  9  Hare,  605 ; 
Griffithi  V.  Fere,  9  Ves.  127. 


Cvr.  adv.  vaU. 


■  BtrcKLKT,  J.,  having  read  the  material  parts  of 
the  will,  o(»ittnned : — The  first  question  to  be 
determined  is,  what  is  the  period  daring  which  the 
testator  directs  the  aggr^ation  and  aocnmnlation 
of  these  snms  of  242.  It  appears  to  me  that  he 
has  expressed  himself  perfeouy  plainly ;  it  is  to  be 
so  long  as  there  shall  be  a  child  of  Sarah  Betts 
for  the  time  beii^  under  the  age  of  twenty-one 
Tears.  It  does  not  matter  whether  that  child  be 
bom  before  or  after  its  eldest  brother  or  sister 
attains  tweniy-one.  If  it  be  a  child  of  Sarah 
Betts  and  is  under  twenty-one,  then  the  time 
specified  for  the  aggregation  and  accumnlation 
has  not  expired.  I  will  now  give  some  dates  to 
show  how  this  applies.  The  testator  died  on  the 
4th  March  1888.  There  was  a  child  of  Sarah 
Betts  who  died  in  1881,  and  who  therefore  may 
be  disregarded.  At  the  time  of  the  death  of  the 
testator  three  children  of  Sarah  Betts  were  living — 
namely,  Frederick;  Beatrice,  and  Beginald,  who 
were  bom  in  1882,  1885,  and  1888  respectively. 
Frederick  attained  the  age  of  twenty-one  years  on 
the  19th  Jane  1903.  In  the  interr^  in  1891  and 
1896,  two  other  children  were  bom,  Dorothy  and 
Mariorie.  The  period  of  twenty-one  years  from 
the  birth  of  Marjorie  will  not  expire  till  1917.  In 
my  opinion  the  testator  has  directed  the  aggre- 
gation and  accumulation  of  these  sums  till  1917, 
and,  if  hereafter  there  shall  be  another  child  of 
Sarah  Betts,  the  period  may  be  a  longer  one.  The 
period  may,  on  the  other  hand,  be  shortened  by 
the  other  event  named  in  the  will — namely,  the 
death  of  Sarah  Betts'  husband  in  her  lifetime. 
In  that  event  the  period  is  shortened  to  the  date 
of  the  death  ;  but,  in  my  opinion,  if  that  event 
does  not  happen,  the  period  of  aggregation  and 
accumulation  is  1917,  or  snch  later  date  as  an 
after-bom  child  of  Sarah  Betts  shall  attain  the 
age  of  twenty-one.  The  next  question  is  whether 
that  direction  is  in  breach  of  the  Thellnsson  Act 
1800.  It  is  quite  obvious  that  the  period  pre- 
scribed by  the  will  is  not  such  a  period  as  is 
allowed  by  sect.  1.  The  question  here,  therefore, 
is  whether  the  gift  is  protected  by  sect.  2.  It  is 
protected  if  it  is  a  provision  for  raising  portions 
for  children  of  any  person  taking  an  interest 
under  the  will.  Now,  Sarah  Betts  does  take  an 
interest  under  the  will ;  therefore  these  are  chil- 
dren of  a  person  taking  an  interest  under  the  will. 


What  remains  to  be  considered  is  whether  this 
benefit  is  properly  described  by  the  word "  por- 
tion." The  meaning  of  the  word  "poriaon," 
as  generally  understood,  is  a  sum  «f  money  secured 
to  a  child  out  of  propmty  either  coming  from  or 
settled  upon  its  parents.  The  benefit  is  none  the 
less  a  portion  becanse  it  is  g^ven  not  only  to 
younger  children,  but  to  ail  the  children,  including 
the  eldest.  If  that  be  the  correct  statement  of  the 
meaning  of  the  word,  this  direction  as  to  accumu- 
lation is  within  it.  There  is  authority  on  the 
point  in  Beeeh  v.  Lord  St.  Vincent  (3  De  G.  &  Sm. 
678),  and  I  see  no  difference  between  the  two 
cases,  except  that  in  Beeeh  v.  Lord  8t.  Vincent 
{ubi  sup.)  the  children  who  were  to  be  entitled 
excluded  the  eldest  son,  but  I  do  not  see  that 
there  is  any  difference  in  the  fact  tiiat  all  the 
children  and  not  only  the  younger  children  are 
to  take.  In  my  opmion,  therefbre,  this  gift  is 
protected  by  sect.  2  of  the  Thellnsson  Act.  The 
next  question  is  whether  the  class  of  children  who 
can  take  under  this  gift  closed  on  the  19th  June 
1903,  the  day  on  which  the  eldest  child  attained 
the  age  of  twenty-one.  The  role  which  was 
laid  down  in  Andrews  t.  Partington  (3  Bro.  0.  G. 
401)  has  been  &eqnently  stated  to  be  merely  a 
rule  of  convenience.  In  cases  in  which  it  has 
been  adopted,  the  solution  arrived  at  is  the  result 
of  an  endeavour  by  the  ooort  to  reconcile  two 
inconsistent  directions,  the  one  that  the  whole 
class  of  children  shall  take,  and  the  other 
that  the  fund  shall  be  divided  at  a  moment 
when  the  whole  class  cannot  be  ascertained. 
The  court  has  cut  that  knot  by  saying,  "  We  will 
close  the  class  at  the  date  at  which  the  first  child 
is  to  take."  But,  again,  as  I  shall  show  from  the 
decided  cases,  the  rule  is  never  applied  unless  it 
is  necessary.  Where  it  is  not  necessary  to  resort 
to  it,  you  give  effect  to  the  disposition  as  it  is, 
and  direcuy  you  find,  as  yon  do  find  in  this  case, 
that  there  is  a  direction  to  accumulate  after  the 
date  at  which  the  eldest  child  attains  the  age  of 
twenty-one — that  is  to  say,  where  the  fnnd  to  be 
divided  is  a  fund  to  be  aggregated  and  accumn- 
lated  after  that  date,  so  that  the  fund  to  be 
divided  is  not  known  at  that  date — ^you  are  driven 
to  the  conclusion  that  the  child  who  first  attains 
twenty-one  cannot  have  that  which  is  given  to 
him  at  that  date,  because  the  sum  to  be  divided 
is  not  known.  Therefore,  when  you  find  a 
direction  to  aocnmulato  to  a  later  date,  the  rule 
in  AndrewB  v.  Partington  {uhi  tup.)  does  not 
apply.  The  same  thing  may  be  stated  in  a 
different  way.  The  direction  to  accumulate  until 
1917  is  inconsistent  with  the  division  in  1903. 
Tou  cannot  aocnmulate  till  1917  if  you  divide  in 
1903.  When  you  come,  therefore,  to  read  the 
direction  here  to  pay  at  twenty-one,  you  must 
read  it  as  meaning  that  the  payment  is  to  be  at 
the  expiration  of  the  period  of  aggregation  and 
accumulation,  or  at  twenty-one  if  toe  beneficiary 
is  at  that  date  still  an  infant;  in  other  words, 
that  it  means  that  you  are  to  pay  not  before 
twenty-one,  not  that  you  are  to  pay  at  twenty -one, 
in  disregard  of  the  fact  that  the  period  of  aggreg^ 
tion  and  accumulation  has  not  expired.  There 
are  several  cases  bearing  on  the  point.  The  first 
is  Be  Emmet's  Estate  (42  L.  T.  Bep.  4 ;  13  Gh. 
Div.  484),  in  which  the  rule  was  applied.  It  was 
an  ordinary  case;  there  was  no  direction  for 
aggregation  and  accumulation  until  a  later  date. 
The  children  were  to  be  paid  at  twenty-one,  and 
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the  decision  was  simply  tfaat  the  rule  in  Andreios 
y.  Partington  (u6i  sup.)  was  to  be  applied,  because 
you  could  not  pay  at  twenty-one  a  share  of  an 
ascertained  sum  unless  you  knew  amonf;  bow 
many  people  you  were  to  divide  it.  Therefore  it 
was  held  yon  must  close  the  class  and  determine 
the  number  of  people  amon^  whom  it  was  to  be 
divided.  The  next  case  is  Watson  v.  Young  (28 
Ch.  Dir.  436),  which  is,  I  was  goiog  to  say, 
exactly,  or  as  exactly  as  any  case  can  be,  the 
present  case.  The  f^iit  there  was  to  one  for  life, 
and  after  his  death  to  his  children  who  should 
attain  twenty-one,  and  the  issue  of  children  who 
should  die  under  twenty-one  leaving  issue  who 
should  attain  twenty-one,  "  provided  always  that 
the  rents  of  the  trust  premises  should  during  the 
term  of  twenty-one  years  from  the  day  next 
before  the  day  of  the  testator's  death  be  accumu- 
lated by  way  of  compound  interest,  and  the 
accumulated  fund  should  be  held  in  trust  for  the 
child,  if  only  one,  or  all  the  children  equally, 
if  more  than  one,  of  B.  who  should  attain 
twenty-one."  What  was  held  was  that  all  the 
children  of  B.  who  were  born  during  the  period 
of  accumulation  and  who  attained  twenty-one 
where  entitled  to  take.  Pearson,  J.,  at  p.  445  of 
the  report  says:  "Bat  in  the  present  case  where 
there  is  an  accumulation  directed,  and  no  one  can 
therefore  enter  into  the  actual  enjoyment  of  his 
share  until  the  period  of  accumulation  has 
come  to  an  end,  I  do  not  see  that  there 
is  any  consideration  of  convenience  or  of  lesser 
inconvenience  which  obliges  me  to  shut  up  the 
class  until  the  period  of  accumulations  comes  to 
an  end."  Be  Wenmolh's  Estate  (57  L.  T.  Bep.  709 ; 
37  Gh.  Div.  266),  decided  by  Ghitty.  J.,  is  reported 
as  a  decision  that  the  rule  as  to  closing  the  class 
does  not  apply  to  gifts  of  income.  I  cannot  think 
that  the  case  is  satisfactorily  reported.  To  point 
out  my  difficulties,  I  must  state  a  few  dates.  The 
testator  died  in  1871,  and  the  eldest  grandchild 
attained  the  age  of  twenty-cne  in  1883.  The 
directions  of  the  will  were  that  the  shares  of  the 

frandchildren  were  to  be  invested  by  the  trustees 
uring  the  minority  of  the  grandchildren  and 
form  part  of  the  trust,  so  that  from  1871  to  1883 
the  shares  of  the  income  were  to  be  invested,  and  in 
1883  there  was  an  aggregate  sum  resultiogi'rom  so 
doing.  At  that  moment  there  were  seven  grand- 
children. Four  years  later,  in  Feb.  1^7,  an 
eighth  child  was  bom.  The  direction  was  "to 
apply  the  income  unto  and  equally  between  the 
grandchildren  on  their  attaining  twenty-one."  It 
is  quite  obvious  that  in  1883,  when  the  first  child 
attained  twenty-one,  the  question  arose,  Was  he 
entitled  to  the  one-seventh  of  the  income  which 
bad  accumulated  daring  this  period  and  thence- 
forward to  one- seventh  of  the  income,  or  was  he 
not  P  And,  further,  when  another  child  was  bom 
four  years  later,  in  1887,  was  he  still  entitled  to 
a  seventh  of  the  income  or  was  his  share  to  bs 
cut  down  to  one-eighth  ?  Chitty,  J.  held  that  the 
eighth  child  took.  If  so,  did  he  take  a  share  in 
the  income  which  was  there  in  1883,  and  which 
accrued  from  1883  to  1887,  or  did  he  notP  Did 
you  divide  in  sevenths  until  he  was  bom  in  1887, 
and  then  did  yon  divide  in  eighths,  or  what  did 
yon  do  P  It  was  obviously  a  question  of  difficulty 
which  required  a  decision.  Chitty,  J.  is  reported 
as  saying,  at  p.  270  of  the  report :  "  Where,  how- 
ever, as  in  this  will,  the  distribution  is  of  income 
and  not  of  corpus,  there  is  nothing  that  requires 


the  application  of  the  rule,  and  the  difficulty 
does  not  arise."  I  confess  I  do  not  understand 
that;  it  seems  to  me  that  the  difficulty  does 
arise,  and  that  it  can  only  be  got  over  by  a 
subsequent  sentence  which  I  find  in  the  learned 
judg^e's  judgment  which  makes  it  plain  if  I 
understand  it  rightly.  He  says  just  below: 
"  Each  member  of  the  class,  as  soon  as  he  becomes 
entitled,  takes  his  share  of  the  income,  and  there 
is  no  reason  why  the  rule  should  be  applied 
beyond  each  periodical  payment."  If  yon  read 
the  two  sentences  together,  and  understand  the 
learned  judge  to  mean  that  as  each  periodical 
payment  falls  due  you  are  to  divide  it  upon  the 
then  existing  state  of  things — that  is  to  say,  in 
sevenths,  and  when  another  periodical  payment 
falls  due,  after  another  child  has  been  Imm,  yon 
are  to  divide  it  in  eighths — I  understand  it.  But 
the  order,  as  drawn  up,  is  a  declaration  that  the 
income  is  divisible  in  eighths — not  that  the  in- 
come after  the  birth  of  the  eighth  child  was 
divisible  in  eighths,  but  that  all  the  income 
was  divisible  in  eighths.  If  that  is  so,  it  seems  to 
me  that  the  difficulty  does  arise  as  to  what  is  to 
happen,  and  I  can  only  suppose  that  the  decision  of 
the  learned  judge  was  only  asked  on  the  question 
of  income  which  accrued  after  the  birth  of  the 
eighth.  If  so,  the  matter  becomes  plain ;  if  not, 
I  confess  I  have  great  difficulty  in  understanding 
the  decision.  The  last  case  which  it  is  necessary 
for  me  to  refer  to  is  Be  Knapp's  Settlement  (71 
L.  T.  Rep.  625 ;  (1895)  1  Oh.  91),  where  it  was  held 
that  the  class  closed.  In  that  case  there  was  not 
a  direction  to  acoum  ulate.  North,  J. ,  referring  to 
Watson  V.  Young  (ubi  sup,),  a  case  which  appears 
to  me  to  govern  the  present  case,  distinguishes 
it  from  the  case  he  is  then  deciding,  and  points 
out  the  ground  of  the  decision.  I  adopt  his 
view,  as  it  seems  to  me  to  be  the  trne  one.  He 
says,  at  p.  97  of  the  report :  "  Although  in  Wat. 
son  v.  Young  the  tenancy  for  life  had  expired, 
a  further  term  had  to  elapse  during  which  the 
rents  had  to  be  accumulated,  and  till  that  period 
came  to  an  end  there  could  be  no  distribution, 
and  therefore  in  that  case  the  period  for  distri- 
bution and  fixing  the  class  was  not  the  death  of 
the  tenant  for  life,  but  the  expiration  of  the 
further  period  that  had  to  run  to  make  up  the 
twenty-one  years.  Directly  you  have,  as  here,  a 
direction  to  aggregate  and  accumulate  for  a 
farther  term,  in  my  judgment  the  rule  in  Andrews 
V.  Partington  (ubi  sup.)  does  not  apply.  I  hold, 
therefore,  that  the  aggregation  and  accumulation 
is  to  be  continued  for  the  period  named  by  the 
testator,  and  that  the  fond  does  not  become 
divisible  until  the  period  of  accumulation  has 
expired. 

Solicitors  for  all  parties,  A.  H.  Arnould  and 
Son,  for  Kilby  and  CoUinge,  Banbury. 


Oct.  30  and  31, 1903. 

(Before  Btjcklbt,  J.) 

Be  BiCHABDSON  i   Pabby  v.  Holuks.  (a) 

Will^Consiruotion — Life  e»tefc«— Cy-pres 

doctrine. 

A  testator,  who  died  before  the  Wills  Act  was 

passed,  by  his  will  gave  his  real  estate  to  his 

three  children  C,  G.,  and  M.  [without  any  words 

(a)  Baportad  b;  W.  HrMTXB  Bond,  Eaq.,  BurIiMiMit-I«w. 
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of  limitation)  upon  truMt  OuU  they  and  the  tur- 
vivor  and  survivors  of  them  should  stand  pos- 
sessed thereof  upon  trust  to  pay  his  just  debts 
and  funeral  and  testamentary  expenses,  and  to 
receive  and  retain  the  rewts,  issues,  profits,  and 
tneonifl  for  their  ouni  pn>per  use  and  benefit  in 
eqiuU  share*  during  the  ierm  of  their  natural 
lives,  and  the  testator  declared  that  if  any  of  hit 
children  should  die  unmarried  or,  being  married, 
without  leaving  children,  Oten  hit  or  her  thare 
shoidd  go  to  the  survivor  or  survivors  if  more 
than  one  in  equal  shares,  and  that  the  latt 
survivor  should  take  aU  the  estate  for  his  or  her 
absolute  use  and  benefit.  But  the  testator 
directed  that  in  case  such  son  or  daughter  so 
dying  should  have  issue  at  his  or  her  decease, 
the  share  of  such  child  so  dying  should  be  divided 
equally  amongst  his  or  her  children  for  life,  and 
if  otUy  one  then  the  whole  to  such  one  child  for 
life,  and  so  to  be  continued  and  distributed  in  a 
descending  line  per  stirpes  from  issue  to  issue 
for  life,  so  long  as  any  issue  should  be  living 
descended  from  his  said  children,  the  children 
of  the  parent  dying  taking  their  parent's  share 
equally  between  them  in  all  eases  of  decease. 

G.  died  in  1856  a  bachelor  and  intestate.  C. 
died  in  1874  intestate,  leaving  a  daughter,  A. 
M.  died  in  1890  without  isstie,  by  her  wiU  leaving 
all  her  property  to  A. 

Held,  that  the  cy-prcs  doctrine  was  not  applicable, 
and  that  neither  C.  nor  A.  took  an  estate  tail  in 
C.'t  moiety. 

Held,  also,  that  on  the  death  of  A.  there  was  an 
intestacy,  and  that  this  moiety  belonged  to  the 
testator's  heir, 

Moriamer  v.  West  (2  Bim.  274)  diitiriguished. 

William  Holubb,  the  testator,  bv  hia  will, 
dated  the  11th  Not.  1832,  gave  and  bequeathed 
to  his  son  Francis  Henry  Holmes  the  sum  of  Is. 
and  no  more,  and  further  gave  and  devised  unto 
his  daughter  Caroline  Augusta  Holmes,  his  son 
George  Felix  Holmes,  and  his  daughter  Mary 
More  Holmes  (without  any  words  of  limitation) 
certain  freehold  lands  and  buildings  situate  in 
Kentish  Town,  in  the  county  of  Middlesex, 

To  hold  the  game  npon  the  foUowiiig  tnuts  and  to 
and  for  the  intent  and  pnrpoies  and  nnder  and  sabjeot 
to  the  proviioei  hereafter  by  me  mentioned  and 
declared  of  and  oonoernin^  the  same.  And  I  do  hereby 
declare  and  my  will  and  mind  ie  that  my  laid  ohildien 
Caroline  Angnsta,  Oeorge  Felix,  and  Mary  More  Holmes 
and  the  enrTlror  or  tnrriTorB  of  them  efaall  and  do 
stand  reapeotively  aeieed,  pouesied  of,  and  interested 
in  all  and  Bingalar  of  my  freehold  estates  aooording  to  the 
natore  and  quality  thereof  reapeotiTely  and  every  part 
and  paioel  thereof  npon  the  several  trusts  neyertheleaa 
and  to  and  for  the  several  intents  and  pnrposes  next 
hereinafter  by  me  expressed  and  declared  of  and  oon- 
cerning  the  same — that  if  to  say,  npon  trost  to  pay, 
satisfy,  and  disoharge  all  my  jast  debts,  funeral  expenses, 
the  costs  and  ohargea  of  proving  this  my  will,  and  all 
other  incidental  expenses  whatsoever,  and  likewise  the 
legacy  of  one  shilling  to  my  son  Francis  Henry  Holmes, 
in  trust  from  time  to  time  as  the  rents,  issues,  profits, 
and  inoome  of  all  and  singular  my  said  real  estates 
shall  be  received  to  retain  the  same  for  their  own  proper 
nse  and  benefit  in  eqaal  shares  and  proportions  daring 
the  term  of  their  natural  lives,  bat  the  shares  or  pro- 
portions of  either  of  my  dangbters  in  the  said  rents, 
issues,  profits,  and  income  shall  be  for  their  sole  and 
separate  use  and  benefit,  free  and  absolutely  independent 
of  and  from  the  control,  order,  debts,  engagements,  or 
inoambranoes  of  an^  hasb<t>>d  of  hubands  the^  or  any 


or  either  of  them  may  happen  to  marry;  and  also  I 
declare  that  their  receipt  or  receipts  alone  shall  be  a 
sufficient  discharge  and  discharges  to  their  oo-exeoators 
and  oo-tmstees  for  so  much  money  as  in  snch  receipt 
or  receipts  shall  be  acknowledged  or  expressed  to  be 
received.  Provided  alwajrs,  and  I  do  hereby  declare 
that  if  any  such  of  my  said  children  shall  depart  this  life 
anmarried  or,  being  married,  without  leaving  any  child  or 
ohildren,  then  the  part  or  share  of  him,  her,  or  them  so 
dying  shall  go  and  aoorne  to  the  snrvivor  or  survivors  of 
my  said  ohildren,  to  be  equally  divided  between  them,  if 
more  than  one,  ^ai«  and  sharo  alike,  and  that  the  last 
sorvivoc  of  my  said  ohildren  shall  stand  and  be  pos- 
aeased  of  all  my  said  fieeholdafor  hia  or  her  own  absolate 
use  and  benefit,  with  fall  liberty  and  power  to  dispose 
thereof  either  by  deed  or  will  as  hia  or  her  own  absolate 
estate  and  effects,  bat  in  oase  such  son  or  daaghter 
so  dying  shall  leave  iasne  at  hia  or  her  decease,  whether 
before  or  after  the  age  of  twenty-one  years,  the  share  of 
such  child  so  dying  to  go  and  be  divided  equally  amongst 
his  or  her  child  or  ohildren,  whether  sons  or  daoghters, 
for  life,  share  and  share  alike,  if  more  than  one,  and  if 
bat  one,  then  the  whole  share  to  such  only  child  for 
life,  and  to  be  paid  and  applied  towards  their  mainte- 
nance and  support  during  their  minority,  and  so  to 
be  oontinaed  and  distribated  in  a  descending  line  per 
stirpes  from  issue  to  issue  for  life  so  long  aij  any  issas 
sh^  be  living  descended  from  my  said  ohUdron,  the 
oliiidren  of  the  parent  dying  taking  parent's  share 
equally  between  them  in  all  oases  of  deoeaae ;  and  I 
farther  give  and  bequeath  uato  my  said  ohildren 
Caroline  Augusta,  Gteorge  Felix,  and  Ilary  More  Holmes 
any  personal  estate  and  effects  that  I  may  be  possessed 
of  at  the  time  of  my  deoeaae,  and  I  appoint  them 
residuary  legatees. 

The  testator  died  on  the  7th  March  1835, 
leaving  the  three  children  who  took  under  the 
will  surviving  him. 

George  Felix  Holmes  died  in  1856,  a  bachelor 
and  intestate. 

Caroline  Augusta  Holmes  married  Anthony 
John  Biohardson  on  the  22ad  April  1841,  and 
died  intestate  in  1874.  Her  husband  died  on  the 
3rd  Nov.  1899. 

There  were  two  childiien  of  the  marriage— 
namely,  Augusta  Ann  Holmes  Richardson,  who 
was  born  on  the  30th  Oct.  184t  and  died  on  the 
24th  April  1902  a  spinster  and  intestate,  and 
Josephine  Mary  Holmes  Richardson,  who  was 
bom  on  the  10th  Aug.  1846,  and  died  on  the  6th 
April  1873  a  spinster  and  intestate. 

Mary  More  Holmes  married  Richard  Rowland 
Holmes  (who  predeceased  her)  on  the  25th  July 
1844,  and  died  on  thelOth  July  1890  withoutleaving 
issue.  By  her  wiU,  dated  the  17th  Feb.  1880,  she 
devised  and  bequeathed  all  and  singular  her  real 
and  personal  estate  and  effects  whatsoever  and 
wheresoever  unto  and  to  the  nse  of  her  niece, 
Augusta  Ann  Holmes  Richardson,  her  heirs, 
executors,  administrators,  and  assigns  respec- 
tively, absolntelv,  and  appointed  Augusta  Ann 
Holmes  Richardson  sole  executrix,  who  proved 
the  wUl  on  the  15th  April  1891. 

On  the  14bh  July  1892  Augusta  Ann  Holmes 
Richardson  executed  a  disentailing  deed  of  all 
and  singular  the  messuages,  lands,  rents,  and 
other  hereditaments  whatsoever  and  wheresoever, 
and  parte  and  shares  thereof,  respectively  to 
which  she  was  entitled  for  any  estate  in  tul  in 
possession  legal  or  equitable. 

After  the  death  of  Mary  More  Holmes  in  1890, 
Augusta  Ann  Holmes  Richardson  was  in  indis- 
putable possession  and  receipt  of  the  rents  and 
profits  of  all  the   property  in  Kentish  Town, 
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ezoept  the  portions  which  she  sold  down  to  her 
death  in  1902. 

The  defendant  William  Holmes  was  a  great- 
nephew  of  the  testator  William  Holmes,  and,  so 
tax  as  had  been  asoertained,  appeared  to  be  his 
heir-at-law. 

This  action  was  commenced  by  Mary  Josephine 
Parry,  who  was  the  paternal  aunt  of  Augusta  Ann 
Holmes  Richardson,  and  who  obtained  letters  of 
administration  to  her  estate  on  the  3rd  Oct.  1902 
as  sole  next  of  kin,  against  William  Holmes,  who 
claimed  to  bs  her  heir-at-law,  to  have  it  deter- 
mined (amongst  other  things)  who  were  the 
persons  respectively  entitled  to  her  real  and 
personal  estate,  and  that  inquiries  might  be 
iUrected  for  ascertaining  the  real  estate  to  which 
she  was  entitled  at  the  time  of  her  death. 

By  an  order  of  Byrne,  J.  of  the  1st  Dec.  1902 
an  inquiry  was  directed  to  ascertain  (1)  who  was 
the  heir-at-law  of  the  intestate;  (2)  what  real 
estate  the  intestate  was  seised  of  or  entitied  to  at 
the  time  of  her  death. 

The  master  made  a  note  that  the  evidence  in 
answer  to  the  first  inquiry  showed  that  Harold 
Chamberlain  Richardson  was  the  heir-at-law  of 
tiie  intestate. 

In  order  to  answer  the  second  inqnirr,  the 
court  was  asked  to  construe  the  will  of  William 
Holmes  the  testator. 

Buekmaster,  K.O.  and  T.  A.  Herbert  for  the 
heir-at-law  of  Augusta  Ann  Holmes  Richardson. 

Birrell,  E.G.  and  Harman  for  the  defendant 
WUliam  Holmes.  Cur.  adv.  mU. 

BucKLBT,  J. — William  Holmes  died  on  the  7th 
March  1835,  leaving  a  will,  dated  the  11th  Nov. 
1832,  on  which  arise  the  questions  which  I  have 
to  decide.  The  first  is  whether,  the  will  being 
before  the  Wills  Act,  his  dispositions  were  so 
made  as  to  pass  the  fee.  Mi*.  Birrell  who  appears 
for  the  person  repiesenting  the  heir-at-law,  does 
not  see  nis  way  to  argue  tiie  contrary.  The  will 
did  pass  the  fee.  The  second  question  arises 
upon  certain  language  of  the  will  which  I  must 
read,  bat  before  reading  it  I  must  state  the  facts 
on  which  the  question  arises.  The  testator  left 
three  children,  Caroline,  Greorge,  and  Mary. 
Qeorga  died  in  1856,  a  bachelor  and  intestate ; 
Caroline  married  a  Mr.  Richardson,  and  died  in 
1874,  leaving  Augusta  Ann  Holmes  Richardson 
her  only  child.  ^ba,t  left  Mary  the  only  surviving 
child.  The  question  is  whether  the  whole  sor- 
vived  to  Mary.  That  question  arises  upon  these 
words  in  the  will :  After  giving  his  property  in 
such  away  as  that  the  three  children  during  their 
lives  would  enjoy  it  in  thirds,  the  testator  goes 
on  to  say :  "  Provided  always,  and  I  do  hereby 
declare  that  if  any  such  of  my  said  children  shall 
depart  this  life  unmarried,"  which  happened  in 
the  case  of  Gieorge,  but  did  not  happen  in  the 
case  of  Caroline,  "or,  being  married,  without 
leaving  any  child  or  children,"  which  did  not 
happen  in  the  case  of  Caroline,  "  then  the  part  or 
shale  of  him,  her,  or  them  so  dying  shall  go  and 
accrue  to  the  survivors  of  my  said  children  to  be 
eqaaOy  divided  between  them,  if  more  than  one, 
share  and  share  alike."  On  those  words  it  is 
quite  plain  that  on  the  death  of  George  unmarried 
his  share  survived  to  Caroline  ana  Mary,  who 
snrvived  him,  and  there  was  a  moiety  so  far  for 
each  of  them.    He  goes  on :  "  And  tliat  the  last 


sorvivor  of  my  said  children  shall  stand  and  be 
possessed  of  all  my  said  freehold  for  his  or  her 
own  absolute  use  and  benefit,  with  full  liberty  and 
power  to  dispose  thereof  either  by  deed  or  will 
as  his  or  her  own  absolute  estate  and  efEeots."  It 
is  argned  that,  because  one  child — namely, 
Greoive— died  nnmarried,  this  carries  the  whole 
of  the  property  to  Mary,  although  Caroline 
died  leaving  children.  If  the  will  had  stopped 
at  the  point  to  which  I  have  read,  I  should  not 
have  been  of  that  opinion.  I  think  that  the 
words,  "  if  any  such  of  my  said  children,"  are  not 
answered  by  the  death  of  one  in  the  circumstances 
there  mentioned,  but  are  to  be  dealt  with  in  the 
case  of  each  child  who  dies,  and  that,  when 
Caroline  died  leaving  children,  an  event  happened 
which  prevented  a  survivorship  to  Mary  as  the 
last  survivor.  But  it  is  not  necessary  to  deter- 
mine it  upon  that  clause  in  the  will,  because  the 
will  goes  on  after  the  clause  which  I  have  read. 
The  testetor  continues :  "  But  in  case  " — that  is  to 
say,  he  is  making  an  exception  from  what  precedes, 
just  as  if  he  had  said :  "  Provided  nevertheless  that 
in  case  somethmg  else  happens,  then  there  shall  be 
another  result " — the  words  following  are :  "  But 
in  case  such  son  or  daughter  so  dying  shall  leave 
issue,"  which  was  the  case  with  Caroline,  "  the 
share  of  such  chUd  so  dying  to  go  and  be  divided 
equally  amongst  hiis  or  her  child  or  children, 
whether  sons  or  daughters,  for  life,  share  and 
share  alike,  if  more  than  one."  Having  regard  to 
that  clause,  I  think  it  is  plain  that  there  was 
not  a  survivorship  to  Mary,  out  that  on  the  death 
of  Caroline  the  property  so  passed  as  that  Mary 
and  Caroline's  child  were  entitled  between  them 
in  moieties.  Mary  thus  became  absolutely 
entitled,  and,  under  a  disposition  which  she  made, 
her  share  passed  to  Augusta  Ann  Holmes 
Richardson,  Caroline's  child.  There  is  no  ques- 
tion about  that  moiety  at  all ;  but  the  question  is 
what  happened  with  respect  to  Caroline's  moiety. 
Now,  reading  on  in  the  will,  the  testator  goes  on 
to  provide :  "  And  so  to  be  continued  and  distri- 
buted in  a  descending  line  per  stirpes  from  issue 
to  issue  for  life  so  long  as  any  issue  shall  be 
living  descended  from  my  said  children,  the 
chil<£en  of  the  parent  dying  taking  parent's  share 
equally  between  them  in  all  cases  of  decease." 
Now,  if  those  are  what  on  the  face  of  the  will 
they  purport  to  be,  successivelife estates,  there  is 
no  question  that  they  are  void  after  the  life  estate 
of  Augusta,  who  is  now  dead.  But  it  is  argned 
that  the  result  was  that  Augusta  or  her  mother 
took  an  estate  tail,  and  that  Augusta  became 
entitled  to  an  estate  toil,  and  she  purported  to 
bar  such  estate  tail  by  a  deed  of  the  14th  July 
1892,  and  thus  became  entitied  absolutely  to  the 
other  moiety.  Mr.  Birrell,  for  the  heir-at-law  of 
the  testator,  says  that  is  not  so ;  that  there  was 
no  estate  tail,  and  that  on  the  death  of  Augusta 
there  was  an  intestacy,  and  that  he  is  now 
entitled.  In  my  opinion  that  contention  must 
succeed.  The  question  here  is  whether  I  can  so 
construe  the  limitations  of  this  will,  having  regard 
to  the  decisions  to  which  I  will  refer,  as  to  arrive 
at  the  conclusion  that  the  paramount  intention  of 
the  testator  can  have  effect  given  to  it  by  giving 
an  estate  tail,  although  in  point  of  fact  his  lan- 
guage is  that  there  shall  be  successive  estates 
for  life.  Before  going  to  the  cases,  let  me  say 
under  what  circumstances  this  doctrine  of  ey-pr'es, 
as  it  seems  to  me,  is  applicable.    If  you  find  a 
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number  of  snccesaire  limitations  to  persons  indi- 
cated or  pointed  to  who  would  take  under  an 
estate  tail,  if  it  were  construed  as  being  an  estate 
tail,  but  who  cannot  take  by  reason  of  the  limita- 
tioDS  as  they  stand  being  void,  then  it  may  be 
possible  under  circumstances  to  apply  the  doc- 
trine of  cy-pres,  and  say  that,  instead  of  the 
estate  purported  to  be  given  by  the  will,  the 
court  wiU  hold  that  an  estate  tail  has  been  ci-eated, 
because,  if  yon  do  that,  then  every  person  indi- 
cated wilt  in  his  turn  occupy  and  unjoy  the  pro- 
perty for  his  life,  in  the  sense  that  be  cannot 
enjoy  it  after  his  death,  althongh  it  is  tme  he 
will  enjoy  it,  not  as  tenant  for  life,  but  as  tenant 
in  tail.  The  result  is  that,  if  the  estate  tail  is  not 
barred,  then  the  persons  indicated  will  in  suc- 
cession each  enjoy  the  property  daring  his  life. 
To  pat  it  in  the  language  of  Rolfe,  B.  in  Money- 
penny  T.  Bering  (16  M.  &  W.  418,  at  p.  428  of  the 
report) :  "  By  these  means  the  estate,  if  left,  as  it 
were,  to  itself,  will  go  in  the  precise  course  marked 
out  by  the  teetator,  though  it  will  be  (ooutraty  to 
what  he  intended)  liable  to  be  divesteiil  from  that 
course  by  the  act  of  the  fii-st  tfUcer."  Each 
successive  person  will  enjoy  it  so  long  as  he  is 
alive,  and  of  coarse  the  estate  tail,  if  not  barred, 
will  in  substance  give  effect  to  the  paramount 
intention.  Bat  directly  you  find  that  the  persons 
to  benefit  are  a  larger  class  than  those  who  would 
take  under  an  estate  tail — that  the  estate  if  left 
atone  wilt  not  reach  the  intended  beneficiaries, 
but  only  some  of  them — ^then  the  matter  is  a 
totally  different  one,  and  the  point  of  the  whole 
case,  as  it  seems  to  me,  lies  in  this,  that, 
as  you  pass  from  generation  to  generation, 
the  children  of  the  parent  dying  are  to 
take  their  parent's  share  equally  between  them. 
As  you  come  to  each  generation,  it  is  not  the 
heir  in  tail  who  is  to  teke,  but  the  heir  in  tail 
and  all  his  brothers  and  sisters  are  to  take 
equally  between  them.  That  is  a  direction 
hopelessly  inconsistent  with  an  estate  tail,  and 
you  cannot  by  giving  an  estate  tail  give  effect 
to  that  intention  at  all.  Now,  passing  from  that 
to  the  authorities,  I  want  to  see  under  what 
circumstances  the  court  can  in  any  case  merely 
from  a  succession  of  life  estates  infer  that  an 
estate  tail  is  given.  Now,  on  that,  the  decision 
of  Lord  Ellenborongh  in  Beaward  v.  Willoek  (5 
East,  198)  seems  to  me  to  be  a  plain  decision, 
that  from  a  mere  succession  of  life  estates  you 
cannot  infer  an  estate  tail.  It  is  true  tliat  in 
that  case  the  successive  life  estates  were  only 
given  down  to  the  tenth  generation,  and  not 
indefinitely,  which,  of  course,  is  a  cardinal  and 
important  fact.  But  Lord  Ellenborough  did  not 
rely  upon  that  fact  at  aU.  The  ground  upon 
which  he  puts  his  decision  is  this :  He  says : 
"  His  "  (the  testator)  "  meaning  clearly  was  to 
give  estates  for  life  only  to  his  grandson,  and 
after  him  to  his  somi,  and  after  them  to  their 
sons  down  to  the  tenth  generation,  for  he  has 
added  the  words  '  daring  his  or  their  natural 
lives'  to  each  limitation."  I  pause  there  to  siy 
that  that  is  exactly  the  case  in  the  present  will — 
a  life  estate  expressly  mentioned  in  each  case. 
"But,"  conti!iues  Lord  Ellenborough,"  this  he 
could  not  do  by  law,  inasmuch  as  the  law  will  not 
allow  of  a  successive  limitation  of  estates  for 
life  to  persons  unborn.  Can  we,  then,  make 
another  will  for  the  testator,  giving  to  his  devisees 
different  estates  than  thoselie  meant  to  give  to 


them  because  the  estates  he  intended  cannot  by 
the  rales  of  law  take  effect  P  This  I  conceive 
would  be  assuming  a  power  which  does  not 
belong  to  us,  of  turning  a  legal  devise  into  an 
executory  trust."  Then  a  little  lower  down,  after 
reading  it  as  he  says  it  should  be  read,  he 
proceeds :  "  And  so  reading  it,  we  find  no  words 
showing  a  general  intent  to  give  an  estate  tail 
in  contradiction  to  the  express  estates  for  life, 
so  precisely  given  to  each  description  of  persons 
who  are  to  take  under  tht  will."  It  appears  to 
me  that  the  reasoning  of  Lord  Etlenborongh 
there  is  exactly  applicable  to  this  case.  This  is 
not  an  executory  trust ;  these  are  dispositions  of 
successive  life  estates,  and,  as  I  pointed  out,  the 
saccessive  life  estates  are  to  a  larger  class  of 
persons  than  ever  could  take  under  an  estate 
tail.  But  there  are  cases  in  which  a  disposition 
simply  giving  successive  life  estates,  with  some- 
thing more,  may  be  and  have  been  construed  as 
creating  an  estate  tail.  I  mean  Fortbrook  t. 
Fortbrook  (14  L.  T.  Bep.  282 ;  L.  Bep.  3  Gh.  93). 
But  the  point  there  is  this,  that  the  limitations 
were  in  each  case  to  the  eldest  son  of  C.  and  the 
eldest  son  of  T.,  and  so  on,  "  the  eldest  son  of 
each  of  the  two  families  to  inherit  the  same  for 
ever,"  so  that  the  persons  who  were  to  take  were 
confined  to  the  person  who  could  take  under  an 
estate  tail ;  and  the  great  point  of  difficulty  here, 
that  all  the  brothers  and  sisters  take,  did  not 
arise.  ButasIreadLordCaims' judgment  he  was 
not  differing  at  all  from  Seaward  v.  Willoek  {ubi 
•up.),  and  I  think  that  he  would  not  have  decided 
the  case  in  the  way  in  which  it  was  decided  if  the 
limitations  had  been  equivalent  to  those  in  Sea- 
ward v.  Willoek  (ubi  eup.),  because  he  relies  upon 
this  fact  that,  after  giving  the  persons  estates 
successively  for  life,  and  so  on,  the  testator  says  : 
"  And  so  on,  the  eldest  son  of  the  two  families  of 
the  name  of  Forsbrook  to  inherit  the  aforesaid 
property  for  ever."  And  Lord  Cairns  says: 
*'  These  last  words  clearly  indicate  a  series  of 
inheritances  and  constitute  words  of  limitation." 
So  there  you  have  got  not  merely  successive  life 
estates,  but  that  which  the  court  held  to  be 
words  of  limitaiaon  giving  an  estate  of  inheritance. 
There  they  held  that  there  was  created  an  estate 
tail.  Another  case  which  comes  in,  I  think,  at 
this  point  of  the  consideration  is  ParfiU  v. 
Hember  (L.  Bep.  4  £q.  443).  There  yoa  have 
words  which  might  have  created  the  difficulty 
which  arises  in  the  case  before  me — ^namely,  a 
direction  that  the  property  is  to  go  to  "  nephews 
and  niece  and  the  survivors  of  them,  for  their 
i-espective  lives,  and  the  life  of  the  longest  liver 
of  them,  and  to  the  issue  and  isBues  of  them 
respectively  for  their  respective  lives  for  ever  as 
tenants  in  common."  The  testator  was,  therefore, 
contemplating  a  plurality  of  persons  who  were  t3 
take.  They  are  words  to  some  extent  similar  to 
the  words  "  children  taking  their  parents'  shares 
equally  between  them  " ;  but  it  was  possible  to 
give  effect  to  those  words  without  creating  the 
difficulty,  because  what  was  being  spoken  of  was 
a  number  of  stocks.  The  gift  was  to  the  nephews 
and  niece  and  the  survivors  of  them  for  their 
lives,  and  the  issue  and  issues  of  them  respectively 
for  their  respective  lives;  therefore  yon  could 
give  effect  to  the  plurality  by  the  idea  of  the 
plurality  of  stocks,  without  necessarily  inferring 
that  it  meant  a  plurality  of  persons  in  the  stock. 
Moreover,  in  that  case  there  was  this  further. 
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that  the  testator  spoke  of  the  estate  which  he 
vas  creatiof;  as  an  entail.  He  says :  "  The  before- 
stated  entails  to  my  nephews  and  niece  and  their 
respective  issues  as  sjoresaid."  So  that  there 
were  the  means  there  of  coming  to  the  conclnsion, 
and  theooart  did  come  to  the  conclusion,  that  the 
ey-prei  doctrine  might  be  adopted  so  as  to  create 
an  estate  tail.  Now,  excepting  cases  of  that  class, 
so  far  as  I  can  see,  but  for  the  case  of  Mortimer 
T.  West  (2  Sim.  274),  to  which  I  must  come,  there 
is  no  ground  for  inferring  an  estate  tail  in  a  case 
of  this  kind.  I  find  that  in  Jarman  on  Wills, 
4th  edit.,  p.  301,  after  referring  to  this  doctrine  of 
ev-pret,  the  author  says:  "It  has  been  decided 
that  tiie  doctrine  is  inapplicable  where  an 
attempt  is  simply  made  to  Umit  a  succession  of 
life  estates  to  the  issue  of  an  unborn  person 
either  for  a  definite  or  indefinite  series  of 
generations."  In  Swnberaton  t.  Sambertton 
(1  P.  Wms.  332),  the  case  which  lays  to  some 
extent  at  the  root  of  this,  the  point  decided  was 
that,  the  trust  being  merely  an  executory  trust, 
the  court  would  give  effect  to  it  by  directing  a 
settlement  to  be  executed  so  as  to  carry  out  that 
which  the  court  found  to  be  the  intention  of  the 
party.  The  order  was  that  "  the  master  should 
see  a  settlement  made  of  the  tmst  estate  pursuant 
to  the  wilt  with  limitations  "  in  a  particular  way, 
giving  an  estate  tail ;  but  that  has  no  application 
in  this  case,  where  the  trust  is  not  executory,  but 
the  estates  are  created  by  the  will  itself.  With 
tiiatl  pass  to  the  case  of  Mortimer  v.  West  {uhi 
mo.),  which  is  the  case  that  creates  the  great 
difficulty  here.  In  Mortimer  t.  West  (u6t  (up.) 
the  language  of  the  will  was  to  a  very  great  extent 
identical  with  that  oC  the  will  before  me.  The 
gift  was,  after  the  decease  of  the  children  of 
Martha  leaving  issue,  "  the  share  of  such  child  so 
dying  to  go  and  be  divided  equally  between  his  or 
her  children,  whether  sons  or  daughters,  for  life, 
share  and  share  alike,  .  .  .  and  so  to  be 
continued  and  distributed,  in  a  descending 
line,  per  stirpes,  from  issue  to  issue,  for  life, 
so  long  as  any  issue  shall  be  living  descend- 
ing from  the  said  Martha  Davies,  the  chil- 
dren of  the  parent  dying  to  take  such  parent's 
share  equally  between  them.  ..."  I  have 
here  exactly  the  point  to  which  I  called  attention 
just  now ;  the  class  to  take  are  larger  than  the 
class  who  could  take  under  an  estate  tail.  But 
there  was  in  that  case  a  gift  over,  "  and  for 
default  of  any  such  issue  descending  and  pro- 
ceeding from  the  said  children  of  Martha  Davies  " 
— then  over.  I  pause  there  for  the  moment  to 
say  that  Mortimer  v.  West  {uhi  tup.)  is  not  the 
case  before  me,  because  here  there  is  not  a  gift 
over ;  there  is  a  gift  of  residue,  but  that  is  not,  of 
course,  equivalent  to  a  gift  over.  Then  what  is  the 
decision  ?  It  is  the  decision  and  the  principle  of  the 
decision  which  binds  me.  The  Yice-Chancellor  says 
this  in  Mortimer  v.  West  (2  Sim.  274,  at  p.  282  of 
the  report)  :  "  In  this  will  there  is  an  evident  and 
expressed  intention  that  all  the  children  who  take 
in  the  first  instance,  and  their  children,  should 
take  estates  for  life.  Now,  in  Seaward  v.  WiUoek 
(uhi  tup.)  the  court  was  compelled  to  say  that, 
aa  there^  was  a  single  intent  to  create  a  suc- 
cession of  life  estates  which  was  not  warranted 
by  law,  Thomas  Southcomb  took  an  estate  for 
life  only  in  the  property  devised  to  him  and  his 
deaoendants."  If  I  stop  there,  I  understand  the 
Yice-Ghanoellor  to  say  1  "  There  is  a  decision  in 


Seaward  v.  Willoek  {ubi  tup.)  which  would  dispose 
of  this  case  in  a  way  the  contra^  of  that  in 
which  I  am  going  to  decide  it,  and  I  should  have 
to  follow  that  but  for  a  circumstance  which  I  am 
going  to  mention."  Then  he  goes  on  to  say: 
"  But  here,  besides  the  intention  to  give  life 
estates,  there  is  an  intention  that  the  estates 
shall  not  go  over  until  there  is  a  general  failure  of 
issue.  That  circumstance,  according  to  the 
judgment  of  Lord  Ellenborongb,  G.J.  in  Seaward 
V.  WiUoek  (uhi  tup.)  and  the  decision  in  Jetton 
V.  Wright  (2  Bli.  1;  21  B.  B.  1),  compels  me 
to  hold  that  the  persons  who  are  to  take  under 
this  will  take  estates  tail  in  the  freeholds  and 
copyholds."  Now,  it  is  not  necessary  for  me  to 
stop  to  consider  why  the  presence  of  this  «f  t  over 
should  make  all  that  difference.  If  I  had  a  case 
which  was  on  all  fours  with  Mortim.er  v.  West  (ubi 
tup.),  I  should  follow  Morlim^  v.  We»t  (uhi  sup.), 
but  it  appears  to  me  it  does  not  govern  the  case 
before  me,  for  the  reason  that  the  cardinal  oir- 
cnmstanoe  on  which  the  Vice-Ghancellor  decided 
the  case — namely,  that  there  was  a  gift  over — does 
not  occur  in  the  case  before  me.  As  I  read  his 
judgment,  in  the  absence  of  the  gift  over,  he 
would  have  decided  it  the  other  way,  on  the 
footing  of  Seaward  v.  Wxlloek  (uhi  tup.).  I 
ought  so  to  decide  this  case,  on  the  authority  of 
the  other  cases  which  have  been  referred  to.  I 
am  very  sorry  to  come  to  this  decision,  because, 
as  I  understand,  dispositions  of  the  property  have 
been  made  on  the  Kioting  that  the  lady  did  take 
an  estate  tail,  and  that  she  barred  it.  The  matter 
has  now  come  before  the  court  to  decide,  and  I 
can  only  decide  it  as  it  seems  right  to  me.  I 
decide  it  on  this  ground,  that  there  are  here 
simply  successive  limitations  of  life  estates,  not 
followed,  as  in  Forshrook  v.  Forshrook  (uhi  sup.), 
by  anything  indicating  estates  of  inheritance, 
and  that,  apart  altogether  from  tbat  point,  the 
beneficiaries  who  are  to  take  are  not  such  as  would 
take  under  an  estate  tail,  but  are  a  larger  class — 
namely,  all  the  children  of  every  generation.  I 
agree  that  that  circumstance  occurred  in 
Mortimer  v.  West  (ubi  sup.).  How  it  was  got 
over  there,  I  do  not  pretend  to  understand,  but, 
inasmuch  as  there  is  not  present  here  that  which 
was  relied  on  in  Mortimer  v.  West  (ubi  tup.),  the 
presence  of  a  gift  over,  I  think  it  does  not  apply. 
Therefore  I  do  not  follow  it.  I  hold  that  on  the 
death  of  Augusta  there  was  an  intestacy,  and 
that  the  heir-at-law  of  William  Holmes  is  entitled. 
I  perhaps  ought  to  add  that  in  Moneypenny  v. 
Bering  (2  D.  M.  &  G.  145,  at  p.  179  of  the 
report.  Lord  St  Leonards  refers  to  Mortimer  v. 
West  (uhi  sup.)  in  terms  which  I  will  simply  read 
without  commenting  upon  them.  He  says :  "  The 
other  case  referred  to  was  Mortimer  v.  West  [ubi 
sup.),  before  the  Vice-Chancellor,  in  which, 
though  there  were  void  estates  for  life,  his  Honour 
relied  upon  a  general  gift  over  (whether  properly 
or  not,  I  need  not  now  consider),  but  it  is  no 
authority  on  which  I  can  act  for  the  general 
proposition,  which  I  do  not  think  can  be  main- 
tained." The  general  proposition  will  be  found 
stated  at  the  head  of  p.  178  in  these  words : 
"  It  has  also  been  argued  here  very  ingeniously 
that  wherever  yon  find  an  estate  tail  given  to  the 
parent,  either  under  an  actual  limitation  which 
would  admit  of  no  difficulty,  or  by  implication 
(as,  for  example,  to  A.,  and,  if  he  dies  without 
issue,  to  B.,  waen  an  estate  tail  arises  by  impli- 
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cation  from  the  ^t  oyer),  if  the  preceding  and 
following  limitationB  in  the  will  are  to  the 
children  of  that  person  they  may  be  rejected, 
and  that  it  is  atterly  nnimportant  that  Bucoessive 
estates  are  by  these  limitations  attempted  to  be 
raised  which  would  be  void  for  perpetuity.  I 
know  "  (says  Lord  St.  Leonards)  "  of  no  snob  mle, 
and  must  deny  that  any  such  ezista." 
Solicitors  for  all  parties,  Vandereom  and  Co. 


June  21  and  28. 
(Before  BrcKLET,  J.) 
Be  Bandt  Gold  Mining  Compant 
Limited,  (a) 
Company — Call   unpaid — Forfeiture  of  shares — 
Subaeqtient  part  payment  of  money  ealledr—Sale 
of  shares — Amount  of  call  which  purchaser  is 
liable  to  pay— Companies  Act  1862  (25  *  26  Viet, 
c.  89),  8.  38  (4),  sehed.  1,  table  A,  art.  22. 
Where  shares  in  a  company  registered  under  the 
Companies  Acts  1862  to  1890,  which  have  been 
forfeited  for  nonpayment  of  a  caM,  are  sold,  and 
a  certificate  of  proprietorship  is  delivered  to  the 
purchaser  under    art.    22    of   table    A    of  the 
Companies  Act  1862  (26  <6  26  Viet.  e.  89)  stating 
that  he  is  to  be  deemed  to  be  tlie  holder  of  the 
shares  discharged  from  aU  calls  due  prior  to  the 
date  of  the  certificate,  and  the  company  subse- 
quently   receives  certain    payments  from    the 
original  holder  in  satisfaction  of  his  liability  : 
Held,  that  the  purchaser  is  entitled  to  the  benefit  of 
such  payments  as  are  m^l^  by  the  forfeited 
member  towards  the  satisfaction  pro  tanto  of  the 
amount  unpaid  at  the  tim^  of  his  purohase. 
Thk  Bandt  Gold  Mining  Company  was  incorpo- 
rated in  1895  under  the   Companies  Acts  1862  to 
1890,  and  was  limited  by  shares.    The  shares  were 
of  the  nominal  value  of  5«.  each. 

In  April  1900  the  African  Gold  Properties 
Limited  were  the  holders  of  40,000  shares  of  5«. 
each  in  the  Bandt  Gold  Mining  Company  Limited 
npon  which  3s.  4<2.  per  share  had  been  paid  and 
the  remaining  1«.  8d.  per  share  had  been  called. 

The  African  Company  had  failed  to  pay  the 
call  of  li.  Sd.,  and  by  a  resolution  of  the  Bandt 
Company  dated  the  18th  April  1900  the  40.000 
shares  were  forfeited. 

The  result  was  that  by  art.  16  of  the  Bandt 
Company's  articles  the  shares  were  to  be  deemed 
the  property  of  the  Bandt  Company  and  the 
directors  might  sell  them  as  they  thought  fit. 

They  did  sell  these  40,000  shares  to  the  respon- 
dents to  the  present  summons,  the  New  Balkis 
Eersteling  Limited,  for  150Z.,  and  gave  the  New 
BaUds  Company  a  certificate  in  the  following 
form  : 

The  Bandt  Gold  Mining  Company  Limited. — Certifl- 
oate. — This  U  to  oertify  that  the  New  Balkis  Eerste- 
ling liimited,  of,  &o.,  is  the  holder  of  40,000  shares  of  5>. 
each  ...  in  the  above-named  company,  npon  which 
the  snm  of  Se.  4d.  per  share  has  been  paid.  The 
Temaininer  It.  8d.  per  sbaie  has  been  called  np  and  is 
payable  by  the  African  Qold  Properties  Limited,  who 
were  the  holders  of  the  said  shares  prior  to  the  same 
being  forfeited,  and  the  said  the  New  Balkii  Eersteling 
Limited  is  to  be  deemed  to  be  the  holder  of  the  said 
shares  discharged  from  all  colls  due  prior  to  the  date 
hereof. 

(a)  Beported  by  W,  HDnnB  Bonn,  Esq.,  Bacrl(t«r«t-Law. 


Snbeeqnently  the  Bandt  Company  made  a 
further  call  on  the  New  Balkis  Company  of  Is.  Sd. 
per  share.  The  New  Balkis  Company  refused  to 
pay  it,  and  an  action  was  brought,  in  which 
Bucknill,  J.  gave  judgment  for  the  Bandt 
Company  for  the  amount,  and  his  decision  was 
upheld  in  the  Court  of  Appeal  (88  L.  T.  Bep.  189; 

(1903)  1  K.  B.  461)  and  in  the  House  of  Lords 

(1904)  A.  C.  165). 

Under  art.  17  the  African  Company  remained, 
after  forfeiture  of  the  shares,  liable  to  pay  all 
calls  owing  upon  or  in  respect  of  themjat  the  time 
of  forfeiture,  with  interest.  In  respect  of  that 
liability  the  Bandt  Company  obtained  from  the 
African  Company  790!.  188.  Id.,  being  a  trifle  less 
than  5(2.  pei  share  on  the  40,000  shares. 

By  the  summons  now  before  the  court  the 
liquidator  in  the  winding-up  of  the  Bandt  Com- 
pany sought  to  recover  this  5d.  per  share  over 
again  from  the  New  Balkis  Company.  The 
summons  also  extended  to  other  matters  which 
were  not  in  dispute. 

The  Gompames  Act  1862  (25  &  26  Yict  c.  89) 
provides : 

Sect.  38.  In  the  event  of  a  company  formed  nnder 
this  Act  being  woond-np,  every  present  and  past  member 
of  inch  company  shall  be  liable  to  eontribnte  to  the 
assets  of  the  company  to  an  amount  sniQoient  for  pay- 
ment of  the  debts  and  liabilities  of  the  company, 
and  the  coats,  charges,  and  expenses  of  the  winding-np, 
and  for  the  payment  of  enoh  snms  as  may  be  reqnired 
for  the  adjastment  of  the  rights  of  the  oontribntories 
amongst  themaelvea,  with  the  qnaliflcationa  following 
(that  ia  to  say) : 

(4)  In  the  case  of  a  company  limited  by  shares,  no 
contribntion  shall  be  reqnired  from  any  member  exceeding 
the  amoont,  if  any,  unpaid  on  the  shares  in  respect  of 
which  he  is  liable  as  a  present  or  past  member. 

Sohed.  1,  table  A,  art.  22.  A  statntory  declaration  in 
writing  that  the  call  in  respect  of  a  share  was  made 
and  notice  thereof  given,  and  that  default  in  payment 
of  the  call  was  made,  and  that  the  forfeiture  of  the 
share  was  made  by  a  resolntion  of  the  directors  to 
that  effect,  shall  be  snffioient  evidence  of  the  facta 
therein  stated,  as  against  all  persons  entitled  to  such 
share,  and  snch  deoloiation  and  the  receipt  of 
the  company  for  the  prioe  of  snoh  share  shall 
oonstitnte  a  good  title  to  snoh  share,  and  a  oer- 
tiflcate  of  the  proprietorship  ahall  be  delivered  to  a 
pnrohaser,  and  therenpon  he  shall  be  deemed  the  holder 
of  snch  share  disohafged  from  all  calls  dne  prior  to 
such  purchase,  and  he  shall  not  be  bound  to  see  to 
the  application  of  the  pnrohaae  money,  nor  shall  his  title 
to  such  share  be  affected  by  any  irregularity  in  the  pro- 
ceedings in  reference  to  snch  share. 

Clauson  for  the  liquidator  of  the  Bandt 
Company. — The  money  paid  by  the  African 
Company  was  not  paid  in  respect  of  the  shares ; 
at  the  time  the  payment  was  made  the  African 
Company  was  not  a  contributory,  aa  its  shajrea 
had  been  forfeited : 

Needham's  case,  16  L.  T.  Bep.  472 ;  L.  Bep.  4  Eq. 
185. 

"  It  is  clear  that  a  person  in  the  position  of  the 
defendant  is  liable  with  regard  to  unpaid  calls, 
not  as  a  contributory,  either  as  a  present  or  past 
member  of  the  company,  but  as  a  debtor  to  the 
company  under  the  provisions  of  Uie  articles  of 
association  " :  (per  Bomer,  L.J.  in  Ladies'  Dress 
Assodatum  Limited  v.  Putbrook  (1900)  2  Q.  B. 
376,  at  p.  381).  The  member  who  has  his  shares 
forfeited  becomes  merelv  a  debtor,  and  the  money 
pud  by  him  does  not  lessen  the  liability  of  tfa« 
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puTchaaer  of  those  shares  to  pay  calls.    He  also 
cited 

Btoektn'$  oaw,  16  L.  T.  Bep.  472  ;  L.  Bep.  5  Eq.  6 ; 
17  L.  T.  Bsp.  554  ;  L.  Bep.  3  Ch.  412. 

C.  C,  Beott  (P.  0.  Lawrence  -with  him)  for  the 
New  Balkis  Company. — I  submit  that  the  defen- 
dants are  entitled  to  the  benefit  of  any  money 
paid  by  the  paat  member  on  the  shares.  There 
cannot  be  two  distinct  liabilities  for  oalla  on  the 
same  share.  Lord  Lindley  in  ^eto  BaiOcU 
Eertteling  Limited  v.  Bandt  Oold  Mining  Com- 
mtny  (90  L.  T.  Bep.  494,  at  p.  497 ;  (1904)  A.  G. 
165,  at  p.  170)  points  out  that  he  conld  conceive 
that  there  might  be  difficulties  if  the  Bandt 
Company  were  endeavouring  to  raise  more  than 
5*.  per  share.  I  submit  that  they  are  trying  to 
do  so  now.    He  also  cited 

Bridger'i  case,  19  L.  T.  Bep.  624 ;  L.  Bep.  4  Oh. 

App.266; 
Morrinm    T.    Tnaieei,   Sxeeutors,  and  8ecuritie$ 

Imurance  Corporation,  79  L.  T.  Bep.  605. 


Clatuon  replied. 


Cttr.  adv.  vult. 


June  28. — Bucklet,  J.,  having  stated  the  facts 
as  above  set  out,  continued  as  follows : — The  only 
point  I  have  to  decide  is  whether  this  5d.  per 
share  can  be  recovered  from  the  New  Balkis 
Company.  The  applicant  says  truly  that  the 
African  Company,  after  forfeiture,  were  not 
members  and  were  not  contribntories,  and  that 
Che  5d.  per  share  which  has  been  recovered 
from  them  has  not  been  recovered  from  them 
as  members  or  as  contributories,  but  under 
the  special  contract  contained  in  art.  17.  He 
contends  that  this  &d.  has  therefore  not  been 
called  and  paid  in  respect  of  the  shares.  He 
argues  that,  having  regard  to  sect.  38  (4)  of  the 
Companies  Act  1862,  the  member,  that  is  to  say, 
the  New  Balkis  Company,  can  be  made  liable  up 
to  the  amount  unpaid  on  the  shares,  and  that 
this  5(2.  per  share  has  not  been  paid  on  the  shares, 
but  paid  under  the  special  contract  contained  in 
art.  17.  In  my  judgment  it  is  immaterial  that 
the  African  Company  paid,  not  as  members, 
bat  under  the  special  contract  in  art.  17.  The 
material  question  is  not  what  was  the  character 
of  the  person  who  paid,  but  what  was  the 
character  of  the  payment  made.  If  the  company 
have  received  payment  of  5d.  in  respect  of  the  5<., 
the  nominal  amount  of  the  share,  they  cannot 
enforce  payment  of  it  a  second  time.  In  my 
judgment  it  is  plain  that  the  5d.  was  paid  in 
respect  of  the  5«.  payable  upou  the  share.  The 
special  contract  is  that  the  member  whose  shares 
have  been  forfeited  shall  be  liable  to  pay  all  calls 
"owing  upon  or  in  respect  of  such  shares." 
The  payment  which  he  made  was  made  under  a 
lialnlity  to  pay  the  call  upon  or  in  respect  of  the 
shares  at  the  time  of  forfeiture.  Ito  payment 
was,  pro  tanto,  a  discharge  of  the  5«.  Suppose 
that  a  third  party  has  guaranteed  to  a  limited 
company  the  payment  by  a  member  of  his  calls 
upon  his  shares  and  that  under  that  guarantee 
the  company  recovers  against  the  guarantor  and 
not  against  the  member,  still  the  payment  made 
by  the  guarantor  will  be  a  satisfaction  pro  tanto 
of  the  lialnlity  on  the  shares  just  as  much  as  if 
the  payment  had  been  made  by  the  member.  I 
■ee  no  ground  upon  which  the  company  should 
be  entitled  to  recover  the  5<i.  twice  over,  once 
from  the  forfeited  member  and  again  from  the 


member  who  becomes  the  purchaser  after  the  for- 
feiture. The  purchaser  is  liable  for  the  whole 
amount  unpaid,  but  not  for  the  whole  amount 
irrespective  of  such  payments  as  the  company 
may  recover  from  the  forfeited  member.  As  a 
separate  and  independent  ground,  I  think  that 
by  contract  between  the  company  and  the  pur- 
chaser of  the  share  the  latter  is  entitled  to  the 
benefit  of  such  payments  as  are  made  by  the 
forfated  member.  This  point  arises  on  the  form 
of  the  certificate.  The  snares  are  sold  as  shares 
upon  which  the  Is.  8d.  had  been  called  up  and  is 
payable  by  the  African  Gold  Properties  Limited. 
To  such  extent  as  the  company  recover  in  respect 
of  that  previous  call  they  have,  I  think,  contracted 
with  the  purchaser  that  he  shall  have  the  benefit 
of  it  towwds  satisfaction  pro  tanto  of  the  amount 
unpaid  at  the  time  of  his  purchase.  In  my 
judgment  the  contention  of  the  liquidator  that 
he  can  recover  over  again  from  the  New  Balkis 
Company  the  7902.  18«.  Id.  which  the  African 
Gold  Properties  Company  have  pud  fails.  He 
can  only  recover  1072.  8».  7(2.,  the  amount  agreed 
to  be  owing. 

Solicitors  for  the  lic^uidator  of  the  Bandt  Com- 
pany, Sanderson,  AdJnn,  Lee,  and  Eddie. 

Solicitors  for  the  New  Balkis  Company,  Dale, 
Newman,  and  Hood. 


KING'S  BENCH  DIVISION. 
May  19  and  June  6. 
(Before  Biqham,  J.) 

AEBOEKBBt      (ASHANTI)      MiNES     LtHtTEO     «. 

Economic  Bank  Limited  and  Nobbs; 
Bipposir  Mines  Limited  v.  Same;  Attasi 
Mines  Limited  v.  Same;  Asbanti  Mines 
Limited  v.  Same,  (a) 

Bank — Conversion — Stolen  eheg[ue» — Agents  for 
colUotion  —  Customer  —  Special  crossing  — 
"  Holder  "  —  "  Ho2e2er  for  value  "  —  BilU  of 
Exchange  Act  1882  (45  £  46  Vict.  e.  61),  ss,  77 
(3)  78,  82. 

An  account  teas  opened  at  the  E.  Bank  by  N.,  who 
had  stolen  from  the  plaintiffs  some  cheques 
crossed  generally.  From  time  to  time  N.paid 
in  such  cheques. 

The  bank's  practice  was  not  to  discount  biUs  and 
not  to  aUmo  customers  to  draw  on  cheques  paid 
in  until  they  were  cleared,  N.  was  aware  of  this 
practice.  On  the  same  day  as  the  cheques  were 
paid  in,  the  amount  was  credited  in  the  ledger 
to  the  mtstomer's  account.  The  bank  specially 
crossed  the  cheques  to  their  agents  for  clearance, 
and  impressed  on  the  cheques  beneath  the  crossing 
"  aceount  E.  Bank,"  and  forwarded  them  during 
the  day  to  their  agents.  The  banJc  had  a  ewrrent 
<»ecount  which  was  in  credit  and  a  loan 
cuseount  which  was  in  debit  with  their  clearing 
agent*.  Those  agents  held  seeurities  specifically 
Mpoeited  by  th!e  bank  exceeding  in  value  the 
debit  to  the  loan  account.  If  notice  of  dishonour 
was  not  communicated  by  9  a.m.  onthe  following 
day,  the  bank  credited  the  amount  of  toe  cheques 
paid  in  the  day  before  in  the  pass-book,  but 
under  the  date  of  paying  in.  There  was  no 
negligenee  and  the  bank  acted  in  good  faith. 

Held,  that  the  banJb  were  agents  to  eoUeet  and  receive 
payment  for    their  customer   vfithin  sect.  82 


(a)  Besorted  bv  Tbitok  TDBTOil,Bai).,BuiiiteMtt-L»w. 
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of  ih»  BUU  of  Excharige  Act  1882.  Tlie  ledger  \ 
entry  did  not  ma]ce  the  bank  holders  for  value. 
The  ehequei  were  not  subject  to  a  lien  in  the 
eleariiig  agent's  hands  by  reason  of  the  debit  to 
loan  aeoount.  There  vms  no  conversion.  The 
words  impressed  on  the  cheque  did  not  consti- 
tute an  addition  to  the  crossing.  "  Holder " 
does  not  necessarily  mean  a  "  holder  for  value." 
Sect.  77  (3)  empowered  the  bank  to  cross  specially 
the  cheques  crossed  generally. 

GouuBKGiAL  ACTION  tried  before  Bigham,  J. 
without  a  jury. 

The  fonr  plaintiff  companies  had  one  o£Bce  in 
London,  which  they  used  in  common.  They  had 
also  one  clerk,  a  man  named  Nobbs,  who  acted  as 
their  secretary. 

From  time  to  time  Nobbs  fraudulently  pro- 
cured the  directors  to  sign  cheques  drawn  on  the 
companies'  bankers  and  made  payable  to  the 
order  of  different  persons  with  whom  the  com- 
panies were  in  the  habit  of  doing  business. 

The  cheques  were  crossed  generally  and  then 
handed  to  Nobbs  to  be  forwarded  to  the  different 
payees.  Nobbs,  however,  kept  them  for  himself, 
forged  the  indorsement  of  the  payees,  and  then 
handed  them  to  the  defendant  hank,  by  whom 
they  were  forwarded  to  the  plaintiffs'  bankers  for 
presentation  and  payment.  They  were  duly  paid, 
and  Nobbs  received  the  proceeds  from  the  defen- 
dants. 

Nobbs  was  prosecuted  to  conviction  for  the 
frauds. 

To  assist  him  in  carrying  out  his  frauds  Nobbs 
had  opened  an  account  with  the  defendants,  and 
the  better  to  conceal  his  frauds  he  oi)ened  it  in 
a  false  name — that  of  Evans. 

The  defendant  bank  carried  on  a  business 
which  may  be  described  as  that  of  a  deposit  or 
savings  bank.  By  the  memorandum  of  associa- 
tion ita  objects  were  described  as  being  "  to  carry 
on  the  business  of  a  bank,  but  so  that  the  com- 
pamy  shall  not  engage  in  any  discount  operations 
or  make  loans  or  permit  any  overdrafts  " ;  and  the 
investments  which  it  was  permitted  to  make  were 
limited  to  certain  selected  statutory  trustee 
securities. 

When  Nobbs  opened  his  account  he  read  and 
signed  an  application  form,  which  contained, 
amongst  other  things,  a  notice  that  no  bills  would 
be  discounted,  and  that  cheques  would  not  be 
paid  against  until  cleared. 

The  course  pursued  when  Nobbs  brought  the 
stolen  cheques  to  the  defendants  was  this:  He 
filled  up  a  paying-in  slip  and  handed  it,  together 
with  the  cheque,  to  the  defendants'  counter  clerk ; 
this  clerk  entered  the  amount  in  a  book  kept  for 
such  purposes  at  his  desk.  The  clerk  then  gave 
the  cheque  and  the  paying-iu  slip  to  another 
clerk,  who  entered  the  particulars  in  a  book 
called  the  waste-book.  The  waste-book  clerk 
then  put  the  cheque  into  a  box  and  banded  the 
paying-in  slip  to  the  ledger  clerk,  who  posted  the 
amount  there  and  then  in  the  ledger  to  the  credit 
of  the  Gvans'  (Nobbs')  account.  The  box  was  used 
as  a  receptacle  for  all  cheques  brought  to  the 
bank  by  customers,  and  it  was  cleared  several 
times  in  each  day  by  a  messenger,  who  took  the 
cheques  to  the  hank  of  Messrs.  Williams  Deaoon 
and  Co.,  to  whom  the  defendants  specially 
crossed  the  cheques.  Beneath  the  special  cross- 
ing the  defendants  by  a  rubber  stamp  impressed 


on  the  cheques  the  words  "account  Economic 
Bank."  Thus  when  the  cheques  reached  Williams 
Deacon  and  Co.'s  hands  they  were  specially 
crossed  to  those  bankers,  and  bore  in  addition 
the  words  mentioned. 

It  appeared  that  the  defendants  had  two  accounts 
open  with  Messrs  Williams  Deacon  and  Co. — one 
a  current  account,  which  was  always  in  credit,  and 
the  other  a  loan  account,  which  was  always  in 
debit.  Williams  Deacon  and  Co.  always  held 
securities  belonging  to  the  defendants  exceeding 
in  value  the  debit  to  the  loan  adcount.  These 
securities  were  deposited  specifically  to  secure 
that  account.  There  were  occasions  when  the 
amount  to  the  debit  of  the  loan  account  exceeded 
the  amount  to  the  credit  of  the  current  account. 

On  the  evening  of  the  day  on  which  Williams 
Deacon  and  Co.  received  the  cheques  they 
attended  with  them  at  the  clearing-house  and 
cleared  them. 

By  half-past  nine  on  the  next  morning  the 
defendants  were  informed  by  Williams  Deacon 
and  Co.  whether  any,  and,  if  any,  which,  of  the 
cheques  had  been  dishonoured,  and  if  no  such 
advice  arrived  the  defendants  assumed  that  the 
cheques  had  been  duly  honoured  by  the  banks  on 
which  they  were  drawn  ;  and  it  was  then,  and  not 
till  then,  that  the  defendants  entered  the  amounts 
to  the  credit  of  the  customers  in  the  pass-books. 
The  entries,  however,  tbough  in  fact  made  the 
day  after  the  cheques  were  received,  were  dated 
as  of  the  day  of  the  receipt  of  the  cheques.  Thus 
Nobbs  never  got  a  credit  entry  in  his  pass-book 
until  after  the  defendants  had  received  the  pro- 
ceeds of  the  cheque  which  he  had  handed  to 
them. 

The  defendants  acted  throughout  in  good  faith 
and  without  negligence. 

This  action  was  brought  for  damages  for 
conversion  of  the  cheques. 

Serutlon,  E!.C.  and  Bateson  for  the  plaintiffs. 
— The  protection  of  sect.  82  of  the  Bills  of  Ex- 
change Act  does  not  extend  to  the  defendant 
bank,  since  the  latter  credited  Nobbs'  account  in 
the  ledger  before  the  cheque  was  cleared.  The 
bank  was  not  receiving  payment  for  a  customer 
within  the  meaning  of  the  section,  nor  was  the 
bank  merely  an  agent  for  collection  : 

Capital  and  Counties  Bank  v.  Oordon,  83  L.  T. 
Rep.  574;  (1902)  1  K.  B.  210;  (1903)  A.  C. 
240. 

By  crossing  the  cheques,  already  crossed  gene- 
rally, to  Williams  Deacon  and  Go.  the  cheques 
could  only  be  paid  by  the  bank  on  which  they 
were  drawn  through  Williams  Deacon  and  Co. ; 
that  was  an  act  which  an  agent  for  collection 
could  not  do.  The  crossing  specially  amounted 
to  a  conversion.  Crossing  an  uncrossed  cheque, 
having  the  indorsement  forged,  makes  a  bank 
liable : 

Capital  and  Counties  Bank  v.  Oordon,  (1902) 
1  K.  B.,  at  p.  272. 

By  reason  of  the  existence  of  the  loan  account,  and 
the  debit  to  it,  with  Williams  Deacon  and  Co.,  the 
cheques  forwarded  to  them  were  subject  to  a  lien 
which  amounted  to  a  conversion.  The  impressed 
words  "  account  Economic  Bank  "  were  an  addi- 
tion to  the  crossing.  The  bank  could  not 
specially  cross  the  cheques,  not  being  the 
"bolder"  within  sect.   77   (3).    The  bank  were 
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"  holders  for  ralae  "  whea  the  credit  in  the  ledger 
-was  entered : 

Capital  and  Countiei  Bank  t.  Oordon,  per  Lord 
Macnaghten,  (ld03)  A.  C,  p.  244. 

WUllaina  Deacon  and  Go.  receired  the  proceeds  of 
the  cheques  for  the  bank  and  not  for  Nobbs.  The 
cheqnea  were  not  drawn  in  favour  of  fiolatioas 
{jersons : 

Bank  cf  England  t.  Vagliano  BroiKgn,  64  L.  T. 
Sep.  353 }  (1891)  A.  C.  107,  p«r  Lord  Hergohell 
at  p.  148,  and  Lord  Watson  at  p.  134. 

dvifon  T.  AitetOorough  (75  L.  T.  Bep.  556 ;  (1897) 
A.  G.  90)  is  not  applicable. 

Hamilion,  K.C.,  G.  Wallace,  and  A.  M.  Talhot 
for  the  defendants. — The  bank  was  not  allowed 
by  its  memorandnm  to  pay  against  cheques  until 
cleared.  This  rule  in  practice  was  carried  out. 
Nobbs  did  not  get  or  seek  to  get  effective  credit 
until  the  cheques  were  cleared.  That  shows 
intention,  which  is  (he  sole  question.  The  entry 
in  a  book  is  not  of  itself  a  givinfr  of  credit : 

Colonial  Banlt  T.  Exchange  Bank  of  Yarmouth,  Nova 
Scotia,  54  L.  T.  Bep.  256  ;  (1886)  App.  Cas.  84. 

The  defendant  bank  received  payment  for  their 
customer  within  the  meaning  of  sect.  82,  and  are 
not  liable  to  refund  the  sum.  Williams  Deacon 
and  Go.  were  collecting  as  sub-agents  for  the 
defendant  bank,  who  was  an  agent  for  collection. 

Cur.  adv.  vvit. 

BiGHAM,  J. — These  actions  are  brought  to 
recover  damages  for  the  alleged  conversion  of  a 
number  of  cheques,  and  the  question  which  I 
have  to  determine  is  whether  the  defendants  are 
entitled  to  the  benefit  of  the  statutory  defence 
provided  by  sect.  82  of  the  Bills  of  Exchange  Act, 
which  enacts  that :  "  Where  a  banker  in  good 
faith  and  without  negligence  receives  payment 
for  a  customer  of  a  cheque  crossed  generally  or 
specially  to  himself,  and  the  customer  has  no  title 
or  a  defective  title  thereto,  the  banker  shall  not 
incur  any  liability  to  the  true  owner  of  the  cheque 
by  reason  only  of  having  received  such  payment." 
On  the  facts,  it  is  quite  clear  that  at  common 
law  the  defendants  by  what  they  did  rendered 
themselves  liable  to  account  to  the  plaintiffs  for 
the  proceeds  of  the  cheques.  They  had  no  more 
right  as  against  the  plaintiffs  to  deal  with  the 
cheques  than  had  the  thief  from  whom  they  got 
them.  Then  arises  the  question  whether  they 
have  a  statutory  defence,  and  that  depends  upon 
whether  the  facte  bring  them  within  the  pro- 
tection afforded  by  sect.  82  of  the  Act.  Now,  it 
is  clear  that  the  cheques  were  crossed  cheques 
when  they  were  received  by  the  defendants. 
They  were,  therefore,  of  the  kind  to  which  the 
section  applies.  It  is  also  clear  that  the  defen- 
dants were  bankers  within  the  meaning  of  the 
section,  and  that  they  acted  in  good  faith  and 
witbont  negligence.  So  far,  therefore,  the  defen- 
dants ate  within  the  terms  of  the  section.  What 
is  it,  then,  that  remains  to  be  considered  P  Two 
things.  The  first,  whether  when  the  defendants 
received  payment  thev  did  so  for  their  customer ; 
(he  second,  whether  there  are  any  circumstances 
outside  the  receipt  of  the  payment  which  render 
them  liable  for  the  conversion.  The  section  says 
that,  in  order  to  afford  a  protection  to  the  defen- 
dant banker,  the  payment  must  have  been  received 
\y  him  for  a  customer;  and  the  section  (hen 
limits  the  proteotion  to  (he  liability  inonrred  by 
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reason  of  snch  receipt.  Then,  first,  did  (be  defen- 
dants receive  the  payment  for  their  customer? 
The  expression  "  for  a  customer  "  has  been  often 
discussed  and  its  meaning  has  now  been  made 
fairly  plain  by  judicial  interpretation.  Money  is 
received  for  a  customer  in  those  cases  only  where 
(he  banker  acts  as  a  mere  agent  to  collect.  Thus 
it  is  (ha(  if  the  banker  as  between  himself  and 
his  customer  becomes  the  holder  of  the  chec^ue 
for  value  before  he  collects  it  he  does  not  receive 
the  payment  for  his  customer,  he  receives  it  for 
himself.  The  question,  then,  resolves  itself  into 
this — Did  (he  defendants  receive  the  payments  as 
mere  ooUeoting  agents  for  Nobbs  ?  It  is  argued 
(hat  they  did  not,  because  they  gave  Nobbs  credit 
for  the  value  of  the  cheques  in  their  ledger  before 
they  sent  them  to  Williams  Deacon  and  Go.  for 
collection,  and  so,  it  is  said,  made  themselves 
holders  of  the  cheques  for  value.  Bat,  in  my 
opinion,  (he  entries  in  the  bank's  ledgers  did  not 
make  the  bank  holders  for  value.  The  entries 
neither  conferred  any  right  on  Nobbs  to  draw  the 
money  out  of  the  bank,  nor  did  they  fix  the  bank 
with  any  liability  to  pay  (he  money  to  him.  It 
might  have  been  different  if  the  entries  had  been 
made  in  the  pass-book,  for  that  book  belongs  to 
the  customer  and  the  entries  made  in  it  by  the 
bank  are  statements  on  which  the  customer  is 
entitled  to  act.  Suppose,  after  the  ledger  entries 
were  made,  but  before  the  cheques  were  sent  to 
Williams  Deacon  and  Go.,  Nobbs  had  asked  the 
defendant  bank  to  return  him  the  cheque,  could 
(he  bank  have  refused  to  comply  with  his  request  P 
Gould  they  have  said.  No ;  the  cheques  are  ours, 
for  by  entries  in  oxir  ledger  of  which  yon  know 
nothing  we  have  given  you  credit  for  the  amounts 
and  so  have  made  ourselves  holders  for  value  P 
I  think  not.  Nobbs,  having  regard  to  the  terms 
on  which  the  business  was  carried  on,  would  have 
been  entitled  to  say  (hat  he  had  never  assented  to 
any  transfer  of  the  cheques,  and  that  therefore  they 
were  still  his.  In  truth,  notwithstanding  the  ledger 
entries,  no  credit  was  ^ven  to  Nobbs;  nor  was  it 
intended  that  he  should  have  credit;  and, if  Nobbs 
had  demanded  the  money,  the  defendants  would 
have,  been  entitled  to  refuse  to  pay  it  to  him.  I 
think,  therefore,  that  the  defendants,  in  for- 
warding (he  cheques  to  Williams  Deacon  and 
Go.,  and  so  obtaining  the  money,  were  acting  as 
mere  agents  to  collect  and  were  receiving  the 
payment  for  their  customer  within  the  meaning 
of  the  section  of  the  Act.  The  next  question  is— 
Have  the  defendants  done  anything  more  than 
receive  payment  so  as  to  make  themselves  liable 
in  trover  P  It  is  said  that  they  have.  It  is  argued 
that,  in  sending  the  cheques  to  Williams  Deacon 
and  Go.'s  bank,  they  subjected  them  to  a  lien  in 
the  hands  of  that  bank  by  reason  of  the  existence 
of  the  loan  accoimt,  the  debit  to  which  at  times 
exceeded  the  credit  to  the  current  account,  and 
(hat  this  constituted  a  conversion.  This  is,  in  my 
opinion,  a  fanciful  point.  Williams  Deacon  and  Go. 
received  the  cheques  for  the  purpose  of  collection 
merely,  and,  therefore,  could  not  use  them  except 
to  present  (hem  for  payment.  They  could  not 
have  detained  them ;  they  were  bound  at  once  to 
present  them  for  payment.  Moreover,  Williams 
Deacon  and  Go.,  as  bankers,  would  know  that 
the  cheques  paid  in  to  them  might  be  the  pro- 
perty of  the  defendant  bank's  customers  (as,  in 
fact,  (hese  particular  cheques  were),  and  the^ 
could  have  no  right  to  exercise  a  lien  on  secnn- 
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ties  which  were  not  the  property  of  the  defen- 
dants. Then  it  was  said  that  the  defendants  had 
made  an  nnanthorised  alteration  in  a  material 
part  of  the  cheques  hj  changing  the  general 
crossing  into  a  speciid  crossing.  No  donbt 
the  Act  of  Parliament  by  sect.  78  makes  the 
crossing  a  material  part  of  a  cheque  and  forbids 
any  addition  to  or  alteration  of  it  except  as 
authorised  by  the  Act.  Bat  sect.  77,  sub-sect.  3, 
expressly  provides  that  where  a  cheque  is  crossed 
generally  the  holder  may  cross  it  specially.  It 
was  argued  that  this  authority  does  not  extend 
to  mere  agents  for  collection,  and  that  "  holder  " 
must  be  read  as  meaning  only  holder  for  yalue. 
I  see  no  reason,  however,  for  limiting  the  operation 
of  the  section  in  such  a  way.  Holder  does  not 
necessarily  mean  a  holder  for  value.  The  expres- 
sion includes  every  person  who  is  in  lawful 
possession  of  the  instrument,  and  therefore  in- 
cludes an  agent  for  collection.  Lastly,  it  was  said 
that  the  defendants  had  made  an  unlawful  addi- 
tion to  the  crossing  by  stamping  upon  the  cheque 
the  words  "account  Economic  Bank."  But  in 
my  opinion  these  words  are  not  in  any  sense  an 
addition  to  the  crossing.  A  crossing  is  a  direc- 
tion to  the  paying  bank  to  pay  the  money  generally 
to  a  bank  or  to  a  particu^r  bank,  as  the  case 
may  be,  and  when  this  has  been  done  the  whole 
purpose  of  the  crossing  has  been  served.  The 
paying  bank  has  nothing  to  do  with  the  applica- 
tion of  the  money  after  it  has  once  been  paid  to 
the  proper  receiving  banker.  The  words  "  account 
A.  B."  are  a  mere  direction  to  the  receiving  bank 
as  to  how  the  money  is  to  be  dealt  with  after  re- 
ceipt. The  truth  is  tiiat  all  that  the  defendants  did 
from  the  moment  they  received  the  cheques  down 
to  the  time  when  they  received  the  payment  was 
done  in  the  ordinary  course  of  business  for  the 
purpose  of  safely  and  properly  obtaining  pay- 
ment ;  and  as  sect.  82  protects  the  banker  from 
the  common  law  liability  which  the  receipt  of  the 
payment  would  involve,  it  also  of  necessity  pro- 
tects him  from  any  consequences  which  might 
otherwise  flow  from  the  steps  properly  taken  to 
obtain  the  payment.  This  is  made  quite  clear  in 
the  opinion  of  Lord  Macnaghten  deliverad  in  the 
House  of  Lords  in  the  case  of  Capital  and 
Counties  BanA  v.  Gordon  (1903)  A.  0.  240).  It  ia 
to  be  found  at  p.  244 :  "  The  only  question,  there- 
fore, is.  Did  the  banks  receive  payment  of  these 
cheques  for  their  customer  ?  If  they  did,  it  is 
obvious  that  they  are  relieved  from  any  liability 
which,  perhaps,  might  otherwise  attach  to  eome 
preliminary  action  on  their  part  taken  in  view 
and  anticipation  of  receiving  payment.  The 
section  would  be  nugatory — it  would  be  worse 
than  nugatory — it  would  be  a  mere  trap  if  the 
immunity  conferred  in  respect  of  receipt  of 
payment,  and  in  terms  coniiiied  to  such  receipt, 
did  not  extend  to  cover  every  step  taken  in  the 
ordinary  course  of  business  and  intended  to  lead 
up  to  that  result." 

Judgment  for  the  defendants,  with  costs. 

Solictors  for  the  plaintiffs,  Stibbard,  Gibson, 
and  Co. 

Solicitors  for  the  defendants,  Prilchard  and 
Sons. 


fitnist  of  iMta, 

Feb.  25,  26,  March  10.  11,  14, 15,  and  May  17. 

(Before  the  Lord  Chanceli^b  (Halsbnry), 
Lords  Macnaohtbn,  Jambs  of  Hbbbfobd, 

and  Lindlby.) 

ShBPHEABD   and  AROTHEB  v.  BBOOME.(a) 

on  appeal  from  the  coubt  of  appeal  IK 

ENGLAND. 

Company — Prospectus — Omission  to  disclose  con- 
tract —  Liability  of  directors  —  Directors' 
Liability  Act  1890  (.53  £  54  Vict.  e.  64),  s.  3. 

The  fact  that  the  board  of  directors  of  a  newly- 
incorporated  company  acted  in  good  faith  and 
upon  legal  advice  in  omitting  from  the  prospectus 
of  the  company  any  reference  to  a  contract 
which  ou^ht  to  have  been  mentioned  is  no  defence 
to  an  action  by  a  shareholder,  who  took  shares  in 
the  company  on  the  faith  of  the  prospectus,  for 
any  damages  which  he  can  prove  that  he  has 
sustained. 

Judgment  of  the  Court  of  Appeal  confirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.B.,  Romer  and  Cozens-Hardy,  L.J  J.), 
who  had  affirmed  a  judgment  of  Buckley,  J. 

The  case  ia  reported  under  the  name  of  Broome 
V.  Speak  (88  L.  T.  Rep.  580;  (1903)  1  Ch,  586).      ' 

The  question  was  whether  the  appellante,  as 
directors  of  the  London  and  Northern  Bank 
Limited,  were  liable  for  the  non-disclosure  of 
certain  contracts  in  the  prospectus  of  the 
company. 

The  company  was  incorporated  on  the  6th  April 
1898  with  a  capital  of  2,000,0002.  divided  into 
25,000  preference  shares  of  102.  each  Rnd  175,000 
ordinary  shares  of  102.  each,  for  the  purpose  of 
caiTying  on  the  business  of  bankers  in  aU  its 
branches.  The  promoter  of  the  company  was 
one  Bowden,  and  on  the  9th  May  1898  an  agree- 
ment was  malde  between  Bowden  and  the  company 
under  which  the  former  was  to  receive  20,000'. 
for  promotion  money  and  preliminary  expenses. 
In  Aug.  1898  Bowden  entei-ed  into  negotiations 
for  the  acquisition  by  the  company  of  the  assete 
and  business  of  the  Leeds  Bank.  The  purchase 
price  of  the  Leeds  Bank  was  to  be  142,5002.,  and 
a  deposit  was  required  of  10  per  cent. — 14,2502. 
On  the  8th  Sept.  1898  Bowden  wrote  to  the 
general  manager  of  the  Leeds  Bank  that  he  had 
decided  to  pay  the  deposit.  On  the  2l8t  Sept. 
1898  one  John  Daniel  Haddock,  purporting  to  act 
as  trustee  for  the  company,  wrote  to  one  Craig, 
who  was  a  nominee  of  Bowden,  a  letter  in  the 
following  terms : 

The  London  and  Northern  Bank  Limited,  30-31, 
Clement's-Umo,  London,  E.G.,  21st  Sept.  1898.  Charles 
Craig,  Eeq.,  Lawrenoe-bnildings,  Manoheater.  Dear 
Sir, — In  oonsideration  of  yoxiz  advancing  mo  the 
Bnm  of  14,2501.  to  enable  me  to  pajr  the  same  to  the 
Leeds  Joint  Stoak  Bank  Limited,  at  deposit  on  pnz- 
ohaae  of  their  nndertaking  and  assets,  and  yoar  taking 
the  risks  of  forfeitnie,  I  hereby  agree  to  repay  the  same 
on  ths  directors  going  to  allotment  or  on  the  30th  Oct. 
next  altogether  with  75001.  bonus  for  each  loan. 

On  the  26th  Sept.  1898  Haddock,  purporting  to 
act  as  trastee  for  and  on  behalf  of  the  oompai^, 
entered  into  an  agreement  with  the  Leeds  Bank  for 
the  purchase  by  the  company  of  the  undertaking 

(a)  Beported  by  0,  E.  Ualdih,  Bai.,  Barrtater-at-Law. 
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of  ihe  Leeds  Bank  for  142,5001.,  to  be  satisfied  as 
to  the  whole  orpart  in  cash  or  shares  at  the  option 
of  the  Leeds  Bank.  On  the  same  day  Bowden 
paid  to  the  Leeds  Bank  the  deposit  of  14,2501. 
On  the  27th  Sept.  1898  the  afi^reenient  was  adopted 
bj  the  board,  and  it  was  arranged  that  the  adop* 
tion  of  the  commission  note  shonld  be  recom- 
mended for  confirmation  at  the  next  meeting  of 
the  board,  when  a  fuller  attendance  of  the 
directors  might  be  present.  Neither  the  appellant 
Shepheard  nor  the  appellant  Clayton  was  present 
at  the  meeting  of  the  27th  Sept.  1898.  On  the 
Ist  Oct.  1898  another  meeting  of  the  board  was 
held,  at  which  the  appellants  Shepheard  and 
Clayton  were  both  present,  when  the  following 
resolation  was  passed : 

That,  in  oonMqnenoa  of  Mr.  Craig  having  found  the 
deposit  at  his  own  risk,  the  bosrd  agrees  to  repay  the 
nme  with  a  bonna  of  75001.,  if  the  direotora  go  to  allot- 
ment and  when  the  purchase  is  completed. 

On  the  1st  Oct.  1898  a  letter  was  written  to 
Craig  in  the  following  terms : 

Dear  Sir, — I  am  instmcted  to  acknowledge  the  receipt 
of  yonr  letter  of  the  21at  nit.,  which  I  placed  before  my 
direetors  at  their  meeting  to-day,  and  to  say  that,  in 
oonseqnence  of  yonr  having  introdnoed  the  bnaineu  and 
carried  through  the  negotiations  and  found  the  deposit  in 
otmneotion  with  the  pnrohaae  of  the  Leeds  Joint  Stock 
Bank  limited  my  directors  agree  to  repay  yon  the  same 
togeilier  with  a  bonna  of  75001.— Tours  faithfnlly.H.  Q. 
Closs  (aeoretary  pro  tem.). — J.  T>.  H. 

Strong  objections  having  been  made  to  the 
payment  of  the  75002.  bonns,  a  meeting  between 
the  directors  of  the  company  and  the  directors  of 
the  Leeds  Bank  was  held  on  the  10th  Oct.  1898, 
and  at  the  meeting  the  following  resolution  was 
passed: 

That  after  fuU  diaouasion  and  hearing  the  viawa  of 
the  direotora  of  the  Leeda  Joint  Stock  Bank  Limited, 
and  upon  the  obairman  giving  Mr.  Bowden  hia  aaanrance 
that  hia  right  to  receive  proper  remnneration  for  oom- 
miaaion  on  introducing  the  bnaineaa  of  the  Leeds  Joint 
Stock  Bank  Limited  and  raising  the  neoeaaary  depoait 
shall  be  honourably  met  at  a  future  meeting  of  the 
direotora  of  the  London  and  Northern  Bank  Limited,  it 
ia  resolved  with  the  assent  of  Mr.  C.  E.  Craig  that  the 
oontraot  oontained  in  the  letter  of  the  21at  Sept.  1898 
be  cancelled,  and  that  the  anbject  be  adjonmed  to  a 
future  meeting  of  the  board. 

At  the  same  meeting  the  prospectus,  proofs  of 
which  had  already  been  printed,  was  altered  by 
striking  oat  the  reference  to  the  letter  of  the 
2lBt  Sept.  1898,  which  it  had  previously  con- 
tained. On  the  18th  Oct.  1898,  Craig  wrote  to 
Haddock: 

Beferring  to  the  letter  which  you  wrote  to  me,  dated 
tile  21at  Sept.  1898,  I  underatand  that  the  directora  of 
the  London  and  Northern  Bank  have  pasaed  a  resolution 
to  the  effect  that  the  claim  which  I  may  have  for  com- 
mission in  introducing  the  bnaineas  of  the  Leeds  Joint 
Stoek  Bank  Limited  or  for  raiaing  the  neceasary  depoait 
ahall  be  honourably  and  properly  met.  Having  regard 
to  that  aasuzanoe,  I  am  quite  willing  to  agree  to  the 
terms  of  your  letter  to  me  being  cancelled  and  the 
arrangement  there  anggeated  as  being  oonaidered  at  an 
end. 

On  the  20th  Oct.  1898  a  meeting  of  the  board 
took  place,  at  which  both  the  appellants, 
Shepheard  and  Clayton,  were  present,  and  the 
prospectus  as  altered  was  adopted,  and  it  was 
resolved  to  issue  it,  and  it  was  in  fact  issued  on 
that  day.    Buckley,  J.  and  the  Court  of  Appeal 


held  that  the  true  efEect  of  the  resolution  of  the 
10th  Oct.  1898  was  to  substitute  an  agreement  to 
pay  a  quantum  meruit  for  the  agreement  to  pay 
the  fixed  sum  of  7500Z.  under  the  letter  of  the 
21st  Sept.  1898.  The  only  distinction  between  the 
case  of  the  appellant  Shepheard  and  the  appellant 
Clayton  was  that  the  appellant  Shepheaid  was, 
and  Clayton  was  not,  present  at  the  meeting  of 
the  10th  Oct.  1898.  On  the  24th  Oct.  1898  the 
plaintifF  applied  for  400  ordinary  shares  of  lOL 
each  in  the  company,  which  were  allotted  to  him 
on  the  26th  Oct.  1898.  The  company  went  into 
voluntary  liquidation  on  the  29th  Dec.  1899,  and 
the  winding-up  was  ordered  to  be  continued  under 
the  supervision  of  the  court  by  an  order  made  the 
17th  Dec.  1900.  The  plaintiff  (respondent)  brought 
his  action  for  damages  for  the  non-disclosure  of 
the  oontracts  relatingto  the  commission  or  bonus 
agreed  to  be  paid  to  Bowden.  The  courts  below 
gave  judgment  in  his  favour. 

Haldane,  K.C.  and  F.  Cassel  tor  the  appellants. 
Aaibury,   E.C.   and    BotkUl,    E.C.    for    the 
respondent. 

The  following  authorities  were  referred  to  in 
the  course  of  the  argument : 

Cooper  V.   Phibbi,  16  L.  T.  Bsp.   678 ;   L.   Bep. 

2  H.  L.  149  ; 
Twycrost  v.  Chant,  36  L.  T.  Bep.  812 ;  2  C.  P.  Div. 

469; 
Beauchatnp  v.  Winn,  L.  Bep.  6  H.  L.  223  ; 
BuUivan  v.  Mitcalfe,  44  L.  T.  Bep.  8;  5  C.  P.  Div. 

455; 
CadceU  v.  Keiwick,  87  L.  T.  Bep.  11 ;  (1902)  2  Ch. 

456; 
McConnel  v.   WrigU,  88  L.  T.  Bep.  431 ;    (1903) 

1  Ch.  546  i 
Peek  V.  Owmey,  L.  Bep.  6  H.  Ii.  377  ; 
Peek  V.  Derry,  59  L.  T.  Bep.  78  j  37  Ch.  Div.  641  ; 
reversed  in  the  Houae  of  Lords,  61 L.  T.  Bep.  265 ; 
14  App.  Caa.  337  ; 
Amiion  V.  Smith,  60  L.  T.  Bep.  206 ;  41  Ch.  Div. 
848. 
Haldane,  K.C.  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  17. — Their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chancellor  (Halsbnry). — My 
Lords  :  In  this  case  I  take  the  same  view  as  that 
which  both  Buckley,  J.  and  the  Court  of  Appeal 
have  taken  as  to  what  the  evidence  proves ;  and 
to  my  mind  it  is  quite  immaterial  to  go  through 
the  whole  narrative  of  events,  which  have  been 
carefully  analysed  by  Buckley,  J.  It  comes 
practically  to  this,  that  the  defendants  issued  a 
prospectus  with  the  knowledge  in  their  minds  that 
certain  contracts  had  been  entered  into  which 
were  not  referred  to  or  stated  in  the  prospectna. 
That  the  contract  in  question  was  not  material  I 
should  have  thought  was  hardly  arguable ;  and, 
indeed,  when  once  the  facts  are  understood,  it  is 
very  difScult  to  argue  that  "  he  (in  the  language 
of  Homer,  L.J.)  did  not  appreciate  the  l^al  efEect 
of  the  circumstances  which  he  knew,  or  did  not 
understand  that  those  circumstances  caused  such 
a  liability  to  be  cast  upon  the  company  as  had  to 
be  set  forth  in  the  prospectus  under  sect.  38." 
It  is  hardly  necessary  to  add  that  if  that  is  the 
true  result  of  the  evidence,  no  advice  given  to 
him  by  anyone  can  relieve  him  from  the  conse- 
quences of  bdng  a  party  to  that  prospectus.    I 
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feel,  with  Oozena-Hardy,  L.J.,  that  it  is  a  painful 
dnty  to  be  obliged  to  treat  that  aa  fraudnlent 
which  in  truth  waa  not  fraudnlent.  But  aect.  38 
of  the  Act  of  1867  compela  ua  to  aay  that  it  shall 
be  deemed  to  be  fraudulent.  The  statute, 
rightly  or  wrongly,  contemplated  the  posaibility 
of  there  being  no  actual  fraud,  and  intentionally 
enacted  that,  even  if  there  were  no  fraud  in  the 
ordinary  sense,  yet  if  the  facta  established  the 
isane  of  a  proapectns  which  did  not  mention  a 
contract  under  tneoironmstancea  contemplated  bv 
that  aection,  which  exist  in  .  this  case,  such 
prospectus  should  be  deemed  fraudulent.  While, 
therefore,  I  quite  agree  with  every  judge  who  has 
dealt  with  this  case  that  it  would  be  wrong  to 
attribute  fraud  to  Mr.  Shepheard,  yet  I  cannot 
donbt  that  his  act  has  brought  him  within  the 
section  of  the  Act  of  Parliament,  and  accord- 
ingly, therefore,  that  this  appeal  must  be  die- 
misaed  with  coats. 

Lord  ILlcnaohten. — ^My  Lorda  :  I  am  of  the 
aame  opinion.  I  ahould  have  been  very  glad  if 
it  had  been  possible  to  relieve  the  appellant  from 
the  consequences  of  what  has  occurred,  but  I  see 
no  raaaon  to  di&er  from  the  conclusion  of  the 
conrta  below.  I  must  say  that  I  am  very  sorry 
for  him. 

Lord  Jaices  of  HEBKroKD. — My  Lords :  It  is 
with  great  regret  that  I  also  have  come  to  the 
conclusion  that  this  appeal  must  be  dismissed. 
There  certainly  seem  to  be  two  documents,  a 
letter  of  the  2l8t  Sept.  1898  and  a  resolution  of 
the  10th  Oct.  1898,  which  were  material  and 
important  in  the  interests  of  the  company  and 
its  ahareholdera.  That  the  appellant  knew  of 
them  is  admitted,  and,  that  being  so,  the  Direc- 
tors' Liability  Act  1890  renders  a  director  issuing 
a  prospectus  which  omits  reference  to  such  con- 
tracts liable  in  damages.  That  the  appellant  took 
the  beat  advice  that  he  could  obtain  upon  the 
disclosure  that  should  be  made  in  the  prospectus, 
and  has  acted  in  perfect  good  faith,  with  the 
fullest  intention  and  desire  to  omit  nothing  that 
he  ought  to  have  disclosed,  does  not  afford  any 
defence  against  an  action  founded  on  this  statute. 
I  think  also  that,  a  prima,  facie  cause  of  action 
b^g  established,  the  plaintiff  must  be  afforded 
an  opportunity  by  an  inquiry  of  showing  whether 
he  has  austained  any  damage.  I  express  no 
opinion  aa  to  whether  the  facts  established  at  the 
bearing  do  or  do  not  sustain  a  claim  for  damages. 

Lord  LnmLEY. — My  Lorda :  It  is  impossible 
not  to  sjrmpathiae  with  the  appellant  in  this  case, 
but  I  cannot  say  that  the  decision  from  which  he 
has  appealed  is  wrong  in  point  of  law.  The  Acts 
of  Paniament  which  he  has  been  held  to  have 
infringed  are  very  stringent  and  are  not  very 
happily  expressed.  To  be  compelled  by  Act  of 
Parliament  to  treat  an  honest  man  aa  if  he  were 
fraudulent  ia  at  all  times  painful ;  but  the  repug- 
nance which  is  naturally  felt  against  being 
compelled  to  do  so  will  not  justify  your  Lordships 
in  refusing  to  hold  the  appellant  responsible  for 
acta  for  which  an  Act  of  Parliament  clearly 
dedarea  that  he  is  to  be  held  liable.  He  is  said 
to  have  infringed  two  statutory  enactments— 
viz.,  sect.  38  of  the  Companies  Act  1867  (30  &  31 
Vict.  c.  131),  and  aect.  3  of  the  Directors'  Liability 
Act  1890  (53  &  54  Yict.  o.  64).  The  first  of  theae 
has  happily  been  repealed,  but  ita  repeal  was  too 
late  to  render  the  Act  inapplicable  to  this  case. 


The  appellant  is  alleged  to  have  infringed  these 
enactments  by  not  noticing  in  a  proepectus 
certain  lettora  and  reaolntiona  of  the  hoari  which 
ought  to  have  been  referred  to  in  it,  and  especially 
in  a  letter  of  the  21at  Sept.  1898,  and  a  resolution 
of  the  10th  Oct.  of  the  same  year.  There  can,  in 
my  opinion,  be  no  doubt  that  these  letters  and 
resolutiona  were  extremely  material,  and  ought 
not  to  have  been  suppressed.  The  appellant 
knew  of  their  existence,  but  he  honestly  believed 
that  it  was  unnecessary  to  refer  to  them.  He 
took  legal  advice  on  the  subject,  but  whether  he 
was  wrongly  advised  or  whether  he  mipunderstood 
the  advice  given  ia  not  clear.  If  the  case  had 
turned  only  on  sect.  38  of  the  Act  of  1867  it 
would  have  become  necessary  to  consider  the 
effect  of  the  waiver  clause  inserted,  not  only  in 
the  prospectus,  but  also  in  the  applicationa  for 
shares.  But  it  ia  not  necessary  to  decide  this 
question,  for  the  waiver  clause  has  no  application 
to  the  appellant's  liability  under  the  Directors' 
Liability  Act  of  1890.  The  prospectus  unfortu- 
nately stated  a  fact  which  was  not  true— viz., 
that  the  only  contraote  to  which  the  bank  was  a 
party  were  the  two  which  were  mentioned  in  it. 
This  untrue  statement  brings  the  case  clearly 
and  unmistakably  within  sect.  3,  clause  1,  of  the 
Directors'  Liability  Act  1890.  It  is  contended 
for  the  appellant  that  he  is  not  liable  under  this 
Act  becauae  he  had  reaaonable  ground  to  believe, 
and  did  believe,  that  the  statement  in  the  pro- 
apectuB  was  true.  But  he  knew  of  the  docu- 
ments, and  he  knew  that  they  were  not  disclosed ; 
he  thought  that  they  were  not  such  as  required 
disclosure.  This  is  a  question  of  law,  and  I  agree 
with  Buckley,  J.  and  the  Court  of  Appeal  that  a 
misteke  of  this  kind  does  not  furnish  a  defence 
to  an  action  founded  on  the  statute  in  question. 
Turyeross  v.  Grant  (36  L.  T.  Rep.  812;  2  0.  P. 
Div.  469)  is  an  authority  in  favour  of  this  view, 
although  it  turned  on  the  Act  of  1867.  It  was 
then  contended  that  there  was  nc  evidence  that 
the  plaintiff  who  took  shares  on  the  faith  of  the 
prospectus  had  austained  any  damage  by  reason 
of  the  untrue  statement  contained  in  it.  The 
company  failed  about  a  year  after  it  was  formed, 
and  the  plaintiff  has  lost  the  money  which  he 
paid  for  his  shares.  This  appears  to  me  to  be 
sufficient  prima  facie  evidence  of  some  damage 
susteinei  by  the  plaintiff  by  reason  of  the  untrue 
statemente  in  question.  All  that  has  been  done 
by  the  court  as  yet  has  been  to  decide  that  the 
plaintiff  has  proved  enough  to  entitle  him  to  an 
inquiry  as  to  the  amount  of  damages  which  he 
has  susteined  by  reason  of  such  statements.  This 
is  quite  in  accordance  with  the  usual  practice  in 
actions  of  this  kind  when  brought  in  the  Chancery 
Division,  and  it  is  extremely  convenient.  It 
saves  the  trouble  and  expense  of  going  into  evi- 
dence which  will  be  useleas  if  the  plaintiff  fails  to 
establish  any  liability  of  the  defendant  to  him. 
The  appeal  ought  to  be  diamissed  with  coste. 

Judgment  appealed  from  affirmed,  and  appeal 
diimissed  taith  cotte. 

Solicitors  for  the  appellanto,  Waterhoiue  and 
Co. 

Solicitors  for  the  respondent,  RowcUffes,  Bawle, 
and  Co.,  for  Cooper  and  Son,  Manchester. 
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Tuetday,  May  17. 
(Before  Lords  Datey,  James  of  Hsbkfobd, 

and  BOBESTBON.) 

MiDiAND  Railway  Company  v.  Shabpb.  (a) 

ON  APPEAL  FBOH  THE  COTTBT  OF  APPEAL  IN 
BNOLAND. 

Enmloyer  and  workman — Injury  hy  aeeideni — 
Compensation — "  Earnings  " —  Workmen's  Com- 
pensalion  Act  1897  (60  &  61  Viet.  c.  37),  sehei.  1, 
«.  1. 

For  the  mvrpose  of  aiefsnng  compensation  under 
the    Workmen's    Compensation    Act    1897    the 
actual  remuneration  received  &i/   the  workman 
is  to  he  taken,  irrespective  of  any  expenses   to 
which  he  may  have  been  put  for  the  purpose  of 
earning  that  remuneration. 
A  railway  guard,  by  the  terms  of  his  employment, 
was  entitled  to  receive  a  "lodging  allowance" 
whenever  he  was  compelled,  in  the  course   of 
his  duty,  to  stay  away  from  home  for  a  night 
between  an  outward  and  a  return  journey.     The 
allowance  was  about  equal  to  the  reasonable  cost 
of  board  and  lodging,  but  it  was  paid  on  a  flseed 
scale  without  reference  to  his  actual  expenses. 
He  was  killed  hy  accident,  and  his  dependants 
claimed  compensation. 
Held  (affirming  the  judgment  of  the  court  below), 
that   the   lodging   allowance    was  part    of   his 
"  earnings "  within    eched.   1,   sect.    1,    of  the 
Workmen's  Compensation  Act  1897,  upon  which 
the  compensation  due  should  be  calculated. 
Appeal  from  a  judgment  of  the  Conrt  of  Appeal 
(Collins.    M.R.,    StirliiiK   and    Mathew,    L.JJ.), 
J     reported  88  L.  T.  Rep.  545;  (1903)  2  K.  B.  2Cj. 
affirming  an  award  of  the  Connty  Court  jodge  of 
Derbyshire  made  uader  the  Worltinen's  Compen- 
sation Act  1897. 

The  respondent  was  the  widow  of  George 
Charles  Sharpe,  a  gcols  gnard  in  the  employ- 
ment of  the  appellants,  who  died  from  injuries 
received  in  an  accident  on  the  9th  Sept.  1902. 

The  compensation  awarded  was  2592. 11<.  10(2., 
and  the  only  question  was  whether  from  the 
wages  on  which  the  compensation  was  based 
a  sum  of  23Z.  2s.  "  lodging  allowance "  ought  to 
hare  been  deducted,  so  that  the  compensation 
would  have  been  proportionately  less. 

The  conrta  below  held  that  the  "lodging 
allowance"  formed  part  of  the  "earnings"  of 
Sharpe  within  the  meaning  of  sect.  1  (a)  (i.)  of 
the  1st  schedule  to  the  A^  It  was  proved  or 
admitted  that  a  goods  guard  in  the  course  of 
his  duty  had  from  time  to  time  to  lodge  away 
from  his  home,  and  to  recoup  him  for  the  out  of 
pocket  expenses  which  he  was  compelled  to  incur 
for  his  food  and  lodging  when  he  had  to  sleep 
away  from  his  home  through  being  engaged  in 
the  appellante'  service  he  received  from  them 
what  was  called  a  "lodging  allowance."  The 
scale  of  this  "  lodging  allowance  "  was  as  follows : 
If  the  goods  guard  lodged  in  the  lodgings  pro- 
vided by  the  appellants  he  was  allowed  Is.  if  in 
the  country  and  Is.  6(2.  if  in  London.  If  the 
goods  guard  found  his  own  lodgings  he  was 
allowed  2s.  in  the  country  and  3s.  if  in  London. 
The  minimum  time  for  which  a  "  lodging  allow, 
ance "  might  be  drawn  was  nine  hours.  Some- 
times a  gcx>ds  gnard  could  not  return  at  the  end 
of  nine  hours  and  had  to  remain  longer.    In  such 

Ca)  fiqwrted  by  C.  £,  Malou,  Esq-.  BuTl«ter-«»-L»w. 


cases  if  the  period  before  his  return  exceeded 
fifteen  hours  he  was  allowed  Is.  extra,  and  if  it 
exceeded  twenty  hours  he  was  allowed  another 
Is.  extra. 

The  appellants  called]  three  witnesses  who 
stated  that  the  "  lodging  allowance "  was  only 
enough  to  cover  the  out  of  pocket  expenses  of  the 
goods  guard  during  the  time  he  was  away  from 
his  home  on  the  appellante'  service,  that  he  made 
no  profit  out  of  it,  and  that  sometimes  his  out  of 
pocket  expenses  for  board  and  lodging  exceeded 
the  "lodging  allowance."  It  was  agreed  that 
the  various  sums  received  by  Sharpe  during  the 
three  years  next  preceding  his  death  in  respect  of 
the  said  "lodging  allowance"  amounted  in  the 
whole  to  the  sum  of  23Z.  2s. 

The  County  Court  judge  found  as  a  fact  that 
the  amount  of  the  "lodging  allowance"  was 
about  equal  to  the  reasonable  cost  of  board  and 
lodging,  or  board  only  if  the  lodgings  provided 
by  &e  appellante  were  need  for  the  time  covered 
by  the  allowance.  Although  the  judge  steted 
that  a  goods  g^ard  might  make  a  distinct  profit 
out  Af  the  "  lodging  allowance,"  he  held  that  there 
was  no  evidence  before  him  that  Sharpe  or  any 
other  goods  guard  ever  did  in  fact  make  any  such 
profit,  and  he  also  said  that  the  goods  guards 
who  had  given  evidence  stated  that  at  times  the 
cost  of  their  board  and  lodging  exceeded  the 
"  lodging  allowance." 

It  was  admitted  that  the  guards  were  not 
required  to  account  for  the  money  so  allowed. 

Cripps,  K.C.,  Hugo  Young,  K.O.,  and  /.  D. 
Crawford  for  the  appellante. — They  referred  to 
.^brarn  Coal  Company  v.  Southern,  89  !>.  T.  Bep. 

103  J  (1903)  A.  C.  306  ; 
VppeHon  v.  Ridley,  83  L.  T.  Eep.  642 ;  (1903) 
A.  C.  281. 

S.  T.  Evan.s,  E.O.  and  Clement  Edwards,  for  the 
respondente,  were  not  called  upon  to  address  the 
House. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

Lord  Davey. — ^My  Lords :  The  appeal  in  this 
case  is  from  a  judgment  of  the  Conrt  of  Appeal, 
which  affirmed  a  judgment  of  the  County  Court 
judge.  We  have  therefore  a  (wnourrenoe  of 
jndloial  opinion,  and  the  appellante  ask  us  to 
differ  from  what  has  been  neld  by  the  courte 
below.  The  question  before  your  Lordships  is  a 
diort  and  simple  one,  and  it  is  this :  By  the 
Workmen's  Compensation  Act  1897,  if  a  death 
resulte  from  injury,  which  is  the  present  case, 
the  amount  of  the  compensation  under  the  Act 
shall  be,  if  the  workman  leaves  any  dependante 
wholly  dependent  upon  his  earnings  at  the  time 
of  his  death,  a  sum  equal  to  his  earnings  in  the 
employment  of  the  same  employer  during  the 
thi-ee  years  next  preceding  the  injury.  The 
question  really  is.  What  were  the  deceased's 
"  earnings  "  at  the  time  of  his  death  P  He  was 
in  the  employment  of  the  Midland  Railway  Com- 
pany as  a  g<}ods  guard,  and,  as  your  Lordships 
can  easily  understend,  a  person  in  that  kind  of 
employment  has  sometimes  to  sleep  away  from 
his  ordinary  residence,  or  to  take  his  meals  away 
from  his  home.  Accordingly  an  arrangement  is 
made  by  the  railway  company  for  the  remnne' 
ration  of  their  guards  having  regard  to  that  fact. 
They  have  a  scale,  and  by  that  scale  the  wages 
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are  of  a  certain  amonnt,  varymg  with  the  time 
daring  which  the  gnard  has  bosn  in  the  com- 
panv'B  service.  Sixty  hoars  constitute  a  week's 
work,  and  then  there  is  a  heading  called  "  lodging 
allowance,"  and  under  that  heading  we  find  the 
following  allowances :  "  When  men  are  required 
to  lodge  awav  from  home  they  are  allowed  one 
shilling  a  night  in  the  provinces,  and  one  shilling 
and  sixpence  in  London  if  the  company's  lodging- 
house  is  used ;  three  shillings  in  London  and  two 
shillings  elsewhere  for  private  lodgings.  In 
exceptionally  long  periods  of  rest  for  the  com- 
pany's convenience,  where  men  have  to  lodge  for 
over  fif  te<)n  hours,  an  extra  shilling  is  allowed,  and 
two  shillings  where  over  twenty  hours'  rest  has 
to  be  taken,  except  in  London,  where  the  extra 
allowances  are  one  shilling  and  one  shilling  and 
sixpence  respectively.  This  extra  allowanoe  is 
not  given  unless  the  time  occupied  on  the  out- 
ward and  return  journeys  together  equals  twenty 
hoars."  The  question  is  whether  the  allowances 
which  were  thus  made,  for  the  purpose  which  is 
pointed  out  in  the  rules  which  I  have  read,  form 
an  element  in  an-iving  at  the  amount  of  the 
"  earnings "  of  the  deceased  man,  or,  in  other 
words,  whether  his  earnings  are  merely  the  fixed 
wage  which  he  received,  without  taking  into 
account  those  extra  aUowanoes  which  were  made 
to  him.  I  ought  to  add  this,  that  I  think  that 
the  evidence  Before  the  learned  County  Court 
judge  showed  that  those  allowances  were  care- 
fully adjusted  and  arrived  at,  so  that  not 
much  profit  is  to  be  made  out  of  them.  But  it 
is,  of  course,  perfectly  conceivable  that  if  a  man 
had,  for  instance,  a  relative  or  friend  living  in 
one  of  the  places  away  from  his  home  where  he 
had  to  pass  the  night,  he  might  very  easily  make 
a  profit  out  of  the  allowance.  The  guards  are  not 
bound  to  account  to  the  company  for  the  allow- 
ance, and  whether  their  actual  expenditure  is  less 
or  more  their  allowance  remains  exactly  the 
same.  Now,  what  are  the  man's  earnings  "  P 
The  first  answer  which  one  would  give  would  be 
"  what  he  earns."  But  what  does  he  earn  ?  It 
appears  to  me  that  he  earns  whatever  is  the  sum 
which  is  the  fruit  of  his  labour,  whatever  he 
receives  by  way  of  remuneration  for  the  nervices 
wliich  he  gives,  or,  as  Lord  Macnaghten  appears 
to  have  said  in  answer  to  the  same  question  in 
the  ease  of  Abram  Coal  Company  v.  Southern 
(89  L.  T.  Eep.  103;  (1903)  A.  C.  306),  a  man's 
"earnings"  are  the  full  sum  for  which  he  is 
engaged  to  work.  Now,  does  it  make  any  differ- 
ence that,  from  the  conditions  of  the  employ- 
ment, part  of  the  remuneration  which  he  receives, 
without  aocoimting  for  the  use  of  it  to  the  com- 
pany, is  in  consideration  of  peculiar  conditions 
affecting  his  employment?  I  think  not.  For 
instance,  if  the  wages  were  3s.  a  day,  aud  the 
company,  instead  of  making  a  time  allowance, 
gave  a  fixed  addition  to  the  wagps,  so  that, 
instead  of  theii'  being  21s.  a  week,  the  company 
said,  '*  We  will  give  248.  and  no  time  allowances," 
I  think  that  nobody  could  doubt  that  in  that  case 
the  earnings  would  be  24s.  a  week,  and  none  the 
less  so  because  the  conditions  of  the  employment 
were  such  that  the  workman  had  to  incur  some 
expenses  in  order  to  enable  him  to  perform  the 
services  for  which  he  was  to  be  remunerated. 
It  appears  to  me  that  the  converse  case,  which 
was  before  your  Lordships  in  the  case  of  Abram 
Coal  Company  v.  Southern  (jubi  »up.)  and  before 


the  Court  of  Appeal  in  Houghton  v.  Sutton  Seath 
Colliery  Company  (83  L.  T.  Rep.  472 ;  (1901)  1 
K.  B.  93),  is  very  illustrative.  In  those  cases, 
like  the  present,  the  workman  had  to  incnr 
certain  expenses,  of  which  I  will  take  lamp  oil 
as  one,  for  the  purpose  of  earning  his  stipulated 
remuneration.  His  employers  were  willing  to 
supply  him  with  lamp  oil,  making  a  deduction 
from  nis  wt^es  in  respect  of  it.  If  vxo  defendants 
were  right,  that  you  are  to  look,  not  at  the  wages, 
but  at  the  amount  of  profit  which  the  man  makes 
out  of  his  wages,  as  the  test  of  the  amount  of 
compensation  under  this  Act,  one  would  have 
thought  that  those  deductions,  being  deductions 
from  his  wages  for  the  purpose  of  enabling  him  to 
earn  his  wages,  ought  not  to  be  taken  into  account 
as  against  the  employei'S  for  the  purpose  of 
ascertaining  that  compensation.  But  the  con- 
trary was  the  decision.  It  was  held  that  what 
you  must  look  at  was  the  actual  amount  of  the 
man's  remuneration  for  his  services,  and  that 
you  could  not  take  into  account  the  expenses 
which  he  had  to  incnr  for  the  purpose  of  patting 
himself  into  a  condition  to  earn  that  remunera- 
tion. I  think  that  the  only  difficulty  and  the 
apparent  difEerence  in  this  case  is  the  fact  that 
the  company,  instead  of  making  a  fixed  addition 
to  the  wages  to  cover  those  casual  and  incidental 
expenses  to  which  guards  may  be  put,  give  an 
allowance  varying  according  to  the  time  during 
which  the  man  is  obliged  to  be  away  from  home 
at  rest.  But  it  does  not  seem  to  me  to  make 
the  least  difference  in  principle  whether  a  man's 
wages  have  a  fluctuating  character  based  not 
merely  upon  the  time  during  which  he  is  actaally 
employed,  but  including  also  the  time  daring 
which  he  is  at  rest,  aa  is  the  fact  in  this  case. 
If  the  appellants  are  right,  you  would  in  every 
case  have  to  analyse  the  remuneration  by  way  of 
wages  or  salary  which  has  been  paid  to  an 
injured  or  deceased  employee,  and  to  ascertain 
the  conditions  of  his  labour,  and  what  expenses 
he  was  put  to  in  order  to  earn  that  remuneration. 
It  appears  to  me  that  it  would  be  impossible  to 
analyse  that  in  every  case,  and  I  think  that  it 
cannot  have  been  within  the  contemplation  of 
the  Legislature  in  framing  the  Act.  For  the 
purpose  of  assessing  the  compensation  you  must 
take  the  actual  remuneration  for  his  services 
which  was  received  by  the  workman,  quite 
irrespective  of  the  question  of  what  expenses 
he  was  put  to  for  tne  purpose  of  earning  that 
remuneration.  I  therefore  move  your  Lord- 
ships that  the  present  appeal  be  dismissed  with 
costs. 

Lord  Jaubs  of  Hebefobd. — ^My  Lords:  I 
entertain  no  doubt  in  this  case.  I  am  clearly 
of  opinion  that  the  judgment  of  the  Court  of 
Appeal  is  correct.  The  question  before  your 
Lordships  is  the  construction  that  is  to  be  put  on 
the  word  "earnings"  in  the  schedule  to  the 
Workmen's  Compensation  Act  1897.  The 
meaning  of  the  word  appears  to  me  to  be  the 
amount  received  by  the  workman  on  account 
of  and  in  return  for  his  services.  Now,  in 
this  case  we  must  ask.  What  did  the  allowances 
received  by  the  deceased  man  represent  P  They 
appear  to  me  to  represent  a  return  for  the 
services  which  he  rendered,  and,  if  we  were  to  go 
beyond  the  question  of  what  was  the  amount 
which  he  received  in  return  for  those  services, 
we  should  be  making  the  mistake  of  inquiring 
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into  profits  inBtead  of  inquiring  into  receipts. 
In  the  argument  at  the  Bar  the  illustration  was 
put  before  joar  Lordships  of  a  case  where  a  man 
received  a  certain  sum  of  money  for  a  specific 
object,  to  which  he  was  bound  to  apply  it,  and  if 
he  did  not  so  apply  it  he  would  be  guilty  of  a 
breach  of  trust,  and  would  probably  nave  com- 
mitted the  crime  of  embezzlement.  But  that  is 
not  the  case  here.  The  deceased  man  and  the 
other  men  are  paid  a  certain  sum  of  money 
weekly,  a  smaller  sum  if  they  remain  within  the 
neighbourhood  of  their  own  homes,  and  a  larger 
sum  if  they  are  absent  from  those  homes.  In 
both  cases  the  sums  paid  are  wages;  in  both 
cases  the  workman  is  entitled  to  make  as  much 
profit  as  he  can  out  of  the  sum  so  received,  to  be 
as  abstemious  as  he  will,  to  receive,  as  has  been 
said,  hospitality,  and  to  obtain  the  advantages 
which  a  man  who  chooses  not  to  afford  himself 
comforts  beyond  the  necessaries  of  life  obtains 
over  his  fellow  workman  who  is  more  luxurious  in 
his  habits.  I  cannot  understand  how  it  can  be 
said  that  this  is  not  an  "earning."  One  could 
give  many  instances ;  for  example,  if  a  workman 
were  told, "  Yon  will  receive  so  much  wages  if 
you  are  in  uniform,  and  you  will  have  to  find 
your  own  uniform."  Then  it  is  a  gross  sum  that 
he  receives ;  the  application  of  a  certain  part  of 
it  to  a  particular  outgoing — ^namely,  the  payment 
for  the  uniform — does  not  render  the  money  which 
he  receives  any  the  less  "  earnings."  So  in  the 
same  way  here,  if  the  man  is  told  by  the-  railway 
company,  "  Ton  will  receive  if  yon  are  away  from 
home  BO  much,  and  having  received  it  do  what 
you  will  with  it ;  we  do  not  ask  you  to  account 
for  it,"  it  seems  to  me  to  be  quite  clear  that  the 
sum  so  received  is  an  "earning,"  although  no 
doubt  at  the  time  when  the  sum  was  fixed  the 
object  of  fixing  the  higher  rate  was  to  meet  a 
corresponding  expense.  That  is  not  the  question ; 
the  question  is  "  earnings  "  as  against  "  profits," 
and,  looking  at  the  application  of  the  word  in 
this  case,  it  seems  to  me  quite  clear,  as  I  have 
said,  that  the  judgment  of  the  Court  of  Appeal 
iscorroot. 

Lord  BOBBBTSON. — ISj  Lords:  The  contract 
with  this  guard  is  that,  plus  what  is  called  his 
wages,  he  is  entitled  to  so  much  for  each  night 
thsA,  he  is  away  from  home,  and  no  inquiry  is 
made  whether  the  sum  has  been  spent  on  board 
and  lodging,  or  spent  at  all.  This  being  so,  it 
seems  to  me  that,  not  the  less  because  the  purpose 
ofthese  extra  payments  was  to  meet  the  cost  of 
board  and  lodging  has  this  man  a  right  to  the 
money,  and  not  the  less  because  they  bear  the 
name  "  allowances  "  does  he  earn  them  each  time 
that  he,  in  the  service  of  his  employers,  has  to 
spend  the  night  away  from  home ;  and  if  he  earns 
them  they  are  "  earnings." 

Order  appealed  from  affirtned,  and   appeal 
dismUted  with  costs. 
Solicitors  for  the  appellants,  Eeale  and  Co. 
Solicitor    for  the   respondent,  A.  Toovey,  for 
Flint  and  Son,  Derby. 
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HIGH   COURT   OF  JUSTICE. 

0HAN0EB,T~DrVISION. 

July  6  and  7. 

(Before  Kskewich,  J.) 

HooLB  V.  Speak,  (a) 

Company — Advance  prospectus — Omission  to  stale 
matervil  contracts — Authority  of  promoter  to 
issue  —  Liability  of  directors  to  shareholder 
applying  for  shares — Rattfiealion  of  tort — Com- 
panies Act  1867  (30  &  31  Viet.  e.  131),  ».  38— 
Directors'  Liability  Act  1890  (53  &  54  Vict.  c.  64). 
a.  3. 

A  prospectus  lohieh  has  been  the  subject  of  die- 
etusion  and  revision  as  a  confidential  domment 
at  previotu  meetings  of  directors  of  a  company 
does  not  become  the  prospectus  of  a  company  by 
being  submitted  to  a  meeting  of  directors  and 
provisionally  approved.  The  directors  bypassing 
sneh  a  resohUion  give  no  authority  to  a  pro- 
moter or  anyone  else  to  issue  such  prospectus  to 
the  public  or  any  section  of  it.  The  director* 
accordingly  are  not  liable  for  "knoieingly 
issuing  a  prospectus  sent  out  without  their 
knowledge  and  containing  "  untrue  statemtnts  " 
under  the  Companies  Act  1867  and  the  Directors' 
LiMlity  Act  1890  to  a  person  applying  for 
shares  in  the  company  on  the  faith  of  it. 

Nor  do  they  become  liable  in  an  action  grounded 
on  those  statutes  by  subsequently  accepting 
applications  for  shares  taith  a  knowledge  of  tM 
facts  under  which  su^h  advance  prospectus  was 
issued,  for  there  is  no  authority  which  renders  a 
tortfeasor  liable  as  accessory  after  the  fad  to  a 
tort. 

Per  Kekewich,  J. :  The  words  "  knouringly  issuing  " 
in  sect.  38  of  the  Companies  Act  1867  point  to 
something  done  by  the  authority  of  the  person 
whom  it  is  sought  to  render  itabJe  under  that 
section  previous  to  the  issue  of  the  prospectus 
or  notice  inviting  applications. 

The  questions  in  this  shareholder's  action  arose 
out  of  the  omission  to  specify  in  certain  advance 
prospectuses  the  contracts  of  the  21at  Sept.  1898 
and  the  Ist  Oct.  1898  and  the  verbal  contract  of 
tiie  10th  Oct.  1898  referred  to  or  embodied  in  a 
resolution  of,  recorded  in  the  minutes  of  the 
meeting  of,  the  board  of  directors  of  the  London  ■ 
and  Northern  Bank  of  that  date,  which  the  Honse 
of  Lords  in  Shepheard  v.  Broome  (1904)  App. 
Cas.  342),  affirming  the  Court  of  Appeal  (88  L.  T. 
Rep.  580 ;  (1903)  1  Ch.  586),  had  held  must  be 
deemed  fraudulent,  but,  although  the  main  facts 
in  evidence  and  the  ground  of  the  action  were 
similar  to  those  in  the  earlier  case,  the  points  for 
decision,  arising  out  of  certain  additional  evidence 
put  before  the  court,  were  not  the  same. 

Shorthand  notes  of  the  judgment  in  the  Honse 
of  Lords  in  Shepheard  t.  Broome  were  handed  to 
the  learned  judge,  and  an  arrangement  by  which 
the  shorthand  notes  in  that  case  (sub  notn. 
Broome  v.  Speak)  might  be  treated  as  evidence 
in  the  present  action  was,  in  effect,  agreed  to 
between  the  plaintiffs  and  the  defendants  with 
the  exception  of  Bray. 


(a)  Beported  by  W.  P.  Fair,  Esq.,  Builster«t;;L>ir. 
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On  the  12th  Oct.  1898  Walter  Kenyon,  the 
general  manager  of  the  Leeds  Joint  Stock  Bank, 
forwarded  a  circular  letter  to  Arthur  Hoole,  the 
plaintifE's  testator,  covering  special  forms  for  use 
by  Leeds  shareholders  who  were  desirous  of  apply- 
ing for  shares  in  the  London  and  Northern  Bank, 
and  of  the  agreement  for  the  sale  of  the  Leeds 
business,  and  an  "  advance  "  copy  of  the  prospectus 
of  the  London  and  Northern  Bank,  alao  stating  the 
Leeds  Joint  Stock  Bank  had  arranged  to  provide 
the  amount  payable  on  application  and  the 
subsequent  instalments  out  of  the  amount  due  to 
him  in  respect  of  his  shares  in  the  Leeds  Bank. 
These  were  read,  signed,  and  returned  by  A. 
Hoole  on  or  about  the  14th  Oct.  1898,  the 
"  Special  Application  Form  "  being  stated  to  be 
"  from  sharenolders  in  the  Leeds  Joint  Stock 
Bank  Limited,"  A.  Hoole  agreeing  to  accept  up  to 
400  ordinary  shares  "  subject  to  the  memorandum 
and  articles  of  association  and  upon  the  terms  of 
the  prospectus,"  and  he  agreed  with  the  company, 
as  trustees  for  the  directors  and  the  other  persons 
liable,  to  waive  notice  of  any  contracts  not  speci- 
fically mentioned  in  the  prospectus,  and  any 
claims  he  mi^ht  have  against  them  for  not  fully 
complying  "in  the  said  prospectus"  with  the 
requirements  of  sect.  38.  One  thousand  pounds, 
the  amonnt  of  the  first  instalment  on  them,  was 
paid  or  credited  to  A.  Hoole  in  respect  of  these 
shares. 

The  defendants  to  the  action  were  the  three 
directors  of  the  London  and  Northern  Bank 
(hereinafter  called  for  brevity  the  Northern 
Bank),  Paul  Speak,  Charles  Darley  Olayton,  and 
Alfred  J.  Shepheard,  who  had  been  defendants  in 
tbe  previous  action  of  Broome  v.  Speak,  and,  in 
addition,  Gieorge  Bray,  who  was  the  chairman  of 
the  Leeds  Joint  Stock  Bank  (hereinafter  for 
brevity  called  the  Leeds  Bank),  a  promoter,  and, 
from  tbe  20th  Oct.,  a  director,  of  the  Noi-them 
Bank. 

The  facts  in  evidence  in  this  action,  supple- 
mental to  those  proved  in  Broome  v.  Bpeak,  as  to 
events  occurring  previously  to  the  issue  of  the 
obxnilar  with  the  accompanying  advance  pro- 
spectus to  the  shareholders  in  the  Leeds  Bank  on 
the  12th  Oct,  and  as  to  occurrenoes  between  that 
date  and  the  26th  Oct.  1898,  relied  on  by  the 
plaintiffs  for  the  purpose  of  showing  ratification, 
were  as  follows : 

The  defendant  Bray,  as  well  as  Bowden,  under- 
wrote shares  in  the  Northern  Bank,  and  Bray, 
'  being  chairman  of  the  Leeds  Bank  and  a  pro- 
moter and  afterwards  director  of  the  Northern 
Bank,  was  anxious  to  obtain  subscriptions  from 
shareholders  in  the  Leeds  Bank.  Bray's  profit 
oa  his  underwriting  contracts  came  to  more  than 
300Z. 

At  a  meeting  of  the  board  of  directors  of  the 
Northern  Bank  held  on  the  10th  Oct.  1898  at 
Leeds,  at  which  it  appeared  (although  this  was 
not  admitted)  all  the  four  defendants,  except 
Clayton,  together  with  Bowden,  were  present,  a 
resolution  was  passed  cancelling  the  contract  for 
payment  of  a  bonus  to  Bowden  contained  in  the 
letter  of  tbe  2lBt  Sept.,  and  the  form  of  the  pro- 
spectus, which  at  that  time  was  in  print  as  a 
private  and  confidential  document,  and  had  been 
discussed  at  previous  meetings,  was  further  con- 
sidered. A  resolution  according  to  the  minutes 
of  the  meeting  was  carried  that  "the  form  of  the 
prospectus    is    hereby  provisionally  approved," 


and  a  resolution  that  it  should  be  sent  to  the 
Bharebblders  in  the  Leeds  Bank.  Bowden,  who 
was  at  the  meeting,  stated  in  evidence  that  ha 
prepared  special  forms  of  application  for  the 
Leeds  shareholders.  He  went  from  Manchester 
to  attend  the  meeting  at  Leeds  of  the  10th  Oct, 
and  he  took  back  with  him  the  advance  pro- 
spectus— that  issued  to  the  shareholders  in  the 
Leeds  Bank. 

The  prospectus  of  the  Northern  Bank  in  its 
"  private  and  confidential "  form  (before  being 
issued  to  the  general  public  after  a  meeting  of  the 
directors  of  tiie  20th  Oct)  contained  in  clause  0 
the  reference  to  the  contracts,  the  omission  of 
which  was  the  ground  of  claim  in  Broome  v. 
Speak  and  the  present  action. 

Bowden  stated  in  the  witness-box  that  clause  G 
was  Bftruck  out  by  him  at  the  meeting  of  the  10th 
Oct.  He  took  the  altei-ed  prospectus  back  with 
him  and  had  prints  of  it  made  for  submission  to 
the  next  meeting  of  directors  of  the  Northern 
Bank,  and  also  of  a  complete  prospectus,  into 
which  he  introduced  words  of  his  own  composi- 
tion, addressed  to  the  shareholders  in  the  Leeds 
Bank,  but  omitting  clause  C.  He  (Bowden) 
was  quite  sure  that  the  defendant  Bray  (who  was 
not  in  a  condition  to  go  into  the  witness-box)  was 
present  at  th^  meeting  when  it  was  agreed  to 
omit  clause  G  trom  the  prospectus. 

There  was  no  question  that  the  defendants 
knew  of  the  sending  out  of  the  advance  prospectus 
shorUy  after  the  meeting  of  the  10th  Oct.,  and 
they  at  their  meeting  of  the  26kh  Oct.,  as  directors 
of  the  Northern  Bank,  passed  resolutions  acced- 
ing to  applications  for  shares  made  on  the  faith 
of  the  prospectus,  application  forms,  and  circulars 
addressed  to  shareholders  in  the  Leeds  Bank, 
including  the  application  of  the  plaintifTs  testator. 

The  correspondence  and  minutes,  so  far  as 
material  to  the  questions  before  the  court,  were 
as  follows : 

On  the  28th  Sept.  1898  Bowden  addressed  a 
letter  to  the  defendants  other  than  Bray  giving 
notice  of  a  meeting  on  the  Ist  Oct.,  at  which  the 
principal  business  to  be  transacted  was  stated  to 
be  ."  the  final  approving  of  the  prospectus,"  and 
inclosing  the  latest  proof  of  tbe  prospectus  for 
correction  and  alteration. 

This  meeting  was  adjourned  to  the  5th  Oct 
"for  the  pm-pose  of  finally  settling  the  pro- 
spectus." 

On  the  3rd  Oct.  1898  special  application  forms 
for  the  shareholders  of  the  Leeds  Bank  were 
forwarded  by  Bowden  to  the  solicitors  for  that 
bank. 

The  minutes  of  the  Northern  Bank  showed 
that  on  the  Sth  Oct.  1898  the  prospectus  was 
passed  and  was  directed  to  be  signed  by  all  the 
directors  present. 

On  the  6th  Oct  1898  Bowden  forwarded  copies 
of  the  "  latest  draft  prospectus  "  to  the  solicitors 
for  the  Leeds  Bank. 

On  the  7th  Oct.  1898  the  prospectus  was  gone 
through  by  the  directors  of  the  Leeds  Bank,  and 
the  statements  of  fact  there  referred  to  con- 
sidered. 

On  the  11th  Oct  1898  Bowden's  clerk  forwarded 
to  the  defendant  Clayton  copies  of  the  draft  pro- 
BpeotuB,  underwriting  letters,  and  application 
forms. 

On  the  14th  Oct.  Bowden  inclosed  a  copy  of  the 
prospectus  of  the  Northern  Ba^c^' as  passed  by 
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the  directors  "  of  the  Leeds  Bank  at  the  meeting 
on  the  7  th  to  the  defendants  Shepheaxd  and 
Olayton. 

Bowden  asked  for  Shepheard's  approval,  stating 
aa  a  reason  that  it  wonld  take  some  considerable 
time  to  print  oS.  the  300,000  copies  he  intended 
issuing. 

This  approval  was  not  stated  in  the  replies  to 
be  given,  and  on  the  15th  Oct.  Bowden  sent  a 
notice  to  Shepheard  and  Clayton  of  a  meetinc;  of 
the  directors  of  the  Northern  Bank  on  the  20th 
inst.  "  for  the  purpose  of  finally  passing  the  pro- 
spectus before  same  is  issaed  to  the  public  "  ;  bat 
later  on  the  18th  Oct.  Olayton  wrote  to  Bowden 
that  he  entirely  approved  of  the  copy  of  the 
prospectus. 

Bray's  contention  was  that  he  did  not  approve 
of  the  advance  prospectus,  and  that  it  was  issaed 
without  his  knowledge  or  consent. 

In  the  case  of  Broome  v.  Speak  it  was  admitted 
that  on  the  10th  Oct.  the  contract  with  Bowden 
was  in  the  prospectus,  and  that  after  the  10th 
it  was  struck  out.  He  said  the  prospectus 
without  this  contract  was  passed  for  the  purpose 
of  underwriting. 

Messrs.  Simpson  and  Co.  were  solicitors  of  the 
Leeds  Bank  during  the  negotiations  between  the 
two  companies. 

By  the  Companies  Act  1867  (30  &  31  Yict. 
c.  131),  s.  38,  in  force  when  the  matters  in  question 
occurred : 

Every  proapeotns  of  a  oimpany,  and  every  notice 
inviting  peraona  to  snbscriba  for  eh»rea  in  any  joint 
stock  company,  ahall  apaoify  the  dates  and  the  names  of 
the  parties  to  any  oontract  entered  into  by  the  com- 
pany, or  the  promoters,  diraotora,  or  tmateea  thereof, 
before  the  i«aae  of  auoh  procpeotna  or  notice,  whether 
aniiject  to  adoption  by  Ihe  direotora  or  the  company,  or 
othenrise;  and  any  proapeotna  or  notiae  not  apacifying 
the  same  ahall  be  deemed  franda'.ent  on  the  part  of  the 
promo'err,  directora,  and  offioera  of  the  company  kaov- 
ingly  iasaing  the  aame,  aa  rcgirda  any  peraoa  taking 
aharea  in  the  company  on  the  faith  of  snob  proapeotna 
anleas  he  ahall  have  had  notice  of  anch  contract. 

/.  M.  Aslhury,  K.G  ,  /.  BoahiU,  K.O.,  and  A.  B. 
Cane  for  the  pliintiffd. — The  defendants  plead 
that  this  is  not  a  prospectus  for  the  statements 
or  omissions  in  which  they  are  liable,  because  it 
was  not  authorised  by  them,  and  the  notice  to  the 
shareholders  in  the  Leeds  Bank  was  not  sent  out 
by  their  direction.  There  are  minutes  which 
show  that  this  circular  letter  was  discussed 
by  the  directors.  Bray  and  Bowden  were  both 
of  them  underwriting  shares  in  the  Northern 
Bank.  Bowden  after  allotment  sued  the  bank 
for  the  amount  due  to  him,  and  a  sum  was 
paid  him  with  Bray's  sanction.  Bray  did  not 
»ay  that,  the  underwriting  contracts  not  being 
disclosed  in  the  prospectus,  we  never  in- 
tended to  pay  yon  anything.  Plaintiffs  say  that 
this  notice  inviting  shareholders  in  the  Leeds 
Bank  to  subscribe  was  a  notice  within  sect.  38  of 
the  Companies  Act  1867.  Defendants  put  it  as 
their  case  that  there  is  a  difference  to  be  made 
between  the  advance  prospectus  and  that  finally 
issnod,  and  that  the  form  sent  to  the  shareholders 
in  the  Leeds  Bank  was  issued  before  the 
prospectus  was  finally  approved.  We  have  the 
resolution  passed  at  the  meeting  on  the  10th  Oct. 
that  this  prospectus  should  be  issued  to  the 
shareholders  in  the  Leeds  Bank.  As  men  of 
business,  they  cannot  say  that  thosb  shareholders 
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were  to  be  asked  to  subscribe  for  shares  without 
knowing  what  the  shares  were.  Bray,  at  any  rate 
on  the  morning  of  the  13th  Oct.,  saw  what  had 
been  done.  He  was  present  when  the  Northern 
shares  were  allotted  to  these  shareholders  on  the 
faith  of  this  prospectus.  Subsequently  to  the 
12th  Oct.  the  defendants  knew  that  these  shares 
had  gone  out  on  the  faith  of  the  advance 
prospectus,  and  they  cannot  now  be  heard  to  say 
the  shares  were  subscribed  for  on  a  prospectus 
they  had  never  seen.  Bray's  name  was  on  the 
prospectus  Bowden  sent  out.  Thus  there  were 
two  acts  of  rj,tificatioa.  Bray,  who  was  to 
become  a  director  of  the  Northern  Bank,  was 
willing  that  the  prospectus  should  go  out  with 
his  name  upon  it  as  director,  but  whether  he  was 
a  director  or  not  does  not  matter  for  the  purpose 
of  binding  him,  because  he  was,  at  any  rate,  a 
promoter.  A  promoter  may  be  snob  after  regis- 
tration of  the  company : 

Emma  Stiver  Mining  Company  v.  Lewis  and  Son, 
40  L  T.  Bap.  749,  per  Lindley,  J.  at  p.  750;  4 
C.  P.  Div.  396. 

In  the  action  Bohinow  v.  Speak  (unreported)  the 
Court  of  Appeal  held  that  the  plaintiff  was  not 
proved  to  have  read  the  prospectas,  and  that  some 
friend  might  have  handed  him  an  application 
form : 

Baly  V.  Keswick,  85  L.  T.  Bap.  18. 

If  the  clause  0  had  been  in  the  prospectas,  it  is 
impossible  to  say  whether  Hoole  would  have 
applied  for  shares  : 

ylrnwon  v.  Smith,  59  L  T.  Bap.  627 ;  61  h.  T.  Bep. 
63,  pec   HftUbory,   L.C.  at  p.  67 ;  41  Ch.  Div. 
348; 
Smith  V.  Chadaiclc.  50   L.  T.  Bep.  697,  per  Lord 
Blaokbnrn  at  p.  700  ;  9  App.  Gm.  187. 

[Kbebwich,  J.  referred  to  Broome  v.  Speak,  per 
Buckley,  J.,  88  L.  T.  Rep.,  at  p.  583.  It  is  essential 
to  your  case,  sabject  to  the  question  of  ratifica- 
tion, to  prove  the  authority  to  issue  the  advance 
prospectus  ]  The  directors  either  approved  the 
advance  prospactns  in  the  form  in  which  it  was 
sent  out  or  left  it  to  Bowden  to  do  as  he  liked 
about  its  form.  There  is  authority  to  show  that 
in  a  case  of  contract  all  the  rights  which  will 
accrue  from  the  original  contract  accrue  from  the 
ratified  contract. 

0.  L.  Clare  for  the  defendant  Speak  ;  Oore- 
Browne,  K.O.,  M.  Muir  Mackenzie,  and  Hon.  Frank 
BiMsell  for  Bray  ;  and  F.  Cassel  for  Clayton  and 
Shepheard,  elected  not  to  call  evidence. 

Kbebwich,  J. — This  is  an  action  brought  by 
the  executors  of  one  Arthur  Hoole  against  the 
directors  of  the  London  and  Noi;thern  Bank, 
founded  upon  the  two  statutes — the  38th  section 
of  the  Companies  Act  1867  and  the  3rd  seotioa 
of  the  Directors'  Liability  Act  1890.  The  founda- 
tion of  the  action  is  this,  that  these  gentlemen 
issued  a  prospectus  of  their  company  which 
contained  a  culpable  omission  of  a  certain  con- 
tract or  certain  contracts,  which  the  issued 
prospectus  did  not  include.  It  has  been  held  in  a 
case  of  Broome  v.  Speak  (88  L.  T.  Bep.  580 ;  (1903) 
1  Ch.  586;  now  reported  siib  nam.  Shepheard 
y.  Broome  (1901)  A.  0.  312)  by  Bockley,  J., 
the  Court  of  Appeal,  and  the  House  of  Lords 
that  those  omitted  contracts  were  contracts 
which  ought  to  have  been  entered  in  the  pro- 
spectus, and  that  the  omission  to  notipei^them  and 
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their  non-diacloBure  oonstitnted  an  offence  under 
the  two  Acta  I  have  mentioned,  and  that  persona 
who  Bubacribed  tor  abarea  on  the  faith  of  the 
proapeotaa  were   entitled   to    a  remedy  againat 
thoae  who   hare  isaned    it.      A  proapectua  waa 
iaaued  to  Mr.  Hoole  which  did  not  contain  theae 
contracts,    and    he,   no    doabt,    anbacribed    for 
aharea  on  the   faith  of  thia   proapectna.    Aa  at 
present  advised,  I  am  perfectly  clear  that  he  or 
nia  executors  are  entitled  to  recover  damat^s 
againat  those  who  issued  the  prospectus  in  respect 
of  that  omission  or  miastatement.    Bat  the  qaea- 
tion  ariaea  whether  the  present  defendants,  who 
were  directors,  aome  if  not  all  of  them  from  the 
firet,  authorised  the  iasae  of  the  particular  pro- 
apectua which  was  received  by  Mr.  Hoole.    The 
prcapectus  waa  aubjected  to  long  and  painful  dia- 
cuasion  at  several  meetings  of  the  directors,  and 
I  aee  the  acute  diacuaaion  came  to  a  very  preciae 
point  or  head  at  the   meeting  on  the  lOtb  Oct. 
1898.    The  question  had  arisen  about  these  very 
contracts,  it  having  been   intended   to  mention 
them,   and,    on    the    other   hand,   aome  of   the 
directors    had    raised   objection    to    theae    par- 
ticular oontracta  being  mentioned.    The  reanlt 
waa  that   on   the    lOUi    Oct.    they    agreed    to 
alter  the  proapectua,  and  I  take  it  that  the  pro- 
spectus was    then   and   there  altered  by  some 
minute  by  cutting  out  these  contracts  now  in 
question  which  fell  under  a  certain  head  (0).    They 
were  cut  oat.    That  was  not  the  main  object  of 
the  meeting,  or  the  main  object  of  discussion. 
There  are  some  questions  as  to  how  long  the 
directors  were  there.    Mr.  Speak,  I  take  it,  was 
there  all  the  time.    Mr.  Clayton  apparently  was 
not  there  at  all;  Mr.  Shepheard  and  Mr.  Bray, 
who  represents  the  Leeds  Joint  Stock  Bank,  were 
certainly  there  the  greater  part  of  the  time,  and, 
if    apparently   they    did    go    away    later,  it    is 
highly    probable    they     stayed    until    all   the 
real  oneineas  waa   done.      I  will  not  say  more 
than   that,    because    I    have    not    heard    the 
evidence  on  the  point.    In  addition  to  the  main 
object  of    the  meeting,  there  were  aome  conse- 
quential directions   neoeasary.     The   prospectus 
waa  there — that  is  to  say,  the  proof  of  it  was  there. 
It  had  received  many  alterations,  and  it  had  in 
fact  taken  on  no  other  form  than  that  of  a  private 
and  confidential  document  never  intended  to  be 
Been  by  anyone  except  those  who  were  settling  it, 
and  it  was  intended  only  as  a  proof  subject  to 
further  conaideration,  and,  if  neoeaaary,  further 
alterationa.      One  alteration,  an  extremely  im- 
portant one,  waa  made  at  this  meeting,  and  further 
alterationa  were  contemplated  as  possible.    Bat 
time  waa  running  on,  and  it  became  deairable  to 
settle  this  prospectus.    There  ia  an  entry  of  the 
reaolntion  made  on  the  minutes  of  the  meeting 
aa  foUowa :  "  The  prospectus  aa  altered  was  sub- 
mitted and    provisionally   approved.     Carried." 
To  my  mind  there  can  be  no  doubt  as  to  the 
meaning  of  that  so  far  aa  concerns  the  prospectus. 
It  was  altered — altered  in  consequence  of  reso- 
lutions which  had  been  arrived  at.    As  altered 
it   was  submitted  to  the   meeting  and  it   waa 
approved,  not  aa  a  prospectus  to  be  issued,  but 
as  a  prospectus  still  under  approval,  still  private 
and  confidential,   subject  to  raviaion.    It  was  a 
proof  which  mnat  be  aubmitted  to  another  meeting 
Wore  being  issued.    That  seems  to  me  to  be 
the  plain  meaning  of  the  word  "  provisionally." 
It   follows   there     was    no    authority    in   Mr.  | 


Bowden  or  anyone  elae  to  iaaue  that  prospectus. 
Mr.   Bowden  waa  a  promoter.    He  waa  paying 
the  expenaea.    He  had  generul  authority  to  print 
proapectuses   aa  he  pleaaed,  and  to  hand  them 
round  to  the  directors  for  revision.    All  that  was 
entiroly  within  his  anthoribf .    But  it  could  not 
be  within  his  authority  to  issue  a  prospectus 
until  it  had  been  finally  approved,  and  until  he 
had  the  directors'  authority  to  iaaue  it.    I  need 
not  oonaider  the  question  of  authority,  because 
therowaa  no  proapectua  finally  approved.  Bowden 
waa  perfectly  awaro  that  it  was  intended  to  give 
the  shareholdera  in  the  Leeds  Bank,  which  waa  to 
be  taken  over,  a  preference  in  appWing  for  aharea 
in  the  new  company.    That  had  been  agreed  to 
some  time  before ;  and  it  aeema  to  me  to  be  true 
that  at  leaat  a  week  before  the  meeting  of  the 
10th  Oct.  a  form  of  application  had  been  aefctled. 
That  would  be  a  document  strictly  requiring  the 
aaaont  of  the  directors,  but  I  can  quite  understand 
Bowden  thinking  he  had  authority  to  settle  that, 
but  it  had  not  yet  been  approved.    Copies  had 
been  made.      Bray  knew  that;    Simpson  knew 
that,    since    it    moat    have    been    a    topic  of 
converaation,    because   they    hoped    that    the 
Leeds   shareholders     would    be   brought   over, 
and    be    content   that    the    money    coming    to 
them     after     amalgamation     should    be    paid 
to    them     in    reapect    of    their    new    aharea. 
Bowden  knew  that,   and,   I  auppose,  preaumed 
that    at    leaat    might    be    done,    and    that   the 
proapectna  was  aufficiently  approved  to  enable  him 
to  do  it.    He  returned  to  Mancheater  and  took 
to  the  printers  a  copy  of  the  prospectus  which  he 
had  altered  at  the  meeting,  and  from  that  he  had 
two    proofs    printed;     one    of    another    draft 
prosptfctoa,    "private    and    confidential,"  to  be 
submitted  aa  arranged  to  the  next  meeting,  and 
another  a  proof,  which    mnat   have   been  very 
quickly  turned  into  a  complete  document,   ad- 
dresaed  to  the  Leeds  shareholders,  and  into  that 
he  introduced  words  of  bia  own  fancy  and  com- 
poaition  showing  that  it  was  a  proapectua  not  any 
longer    nnaettled,   bat  a   complete    proapectus 
addreaaed  to  the    Leeda  shareholders  in  order 
that  they  might  have  the  prospectus  which  it  was 
intended  they  should  have  as  soon  as  possible. 
For  that  he  had  absolutely  no  authoritv  what- 
ever.   Not  only  was  no  authority  given  him  by 
the  resolution,  out  the  very  words  of  the  reaoln- 
tion were  againat  him.    The  prospectus  had  been 
provisionally    approved.      There   was    no    final 
approval  of  the  particular  form  of  proapectua  to 
be  iaaued  to  thia  limited  clasa  of  ahareholders. 
On  that  it  aeems  to  me  I  need  not  go  further. 
These   four   defendante,  the   directors,   gave  no 
authority,  and  how  can  it  be  said  that  they  are 
liable  for  a  document  they  did  not  authorise  P 
That   is    a   plain    iasae.      It   ia   not  neoeaaary 
to  go  farther.     But  another  point  is  raised  by 
wav  of    saving  the  plaintiffs.    It  ia  aaid  that 
although  they  did  not  anthoriae — and  oounael  for 
the  plaintiffa  frankly  admitted  that  it  coold  not 
be  proved   that  they  had  authoriaed — the  issue 
of  the  prospectus,  that  they  ratified,  confirmed, 
and  took  advantage  of  it.    In  one  sense  that  is 
quite  true.     It  must  have  been  called  to  their 
attention  at   a  very  early  date.     I  think  it   a 
reaaonably  clear  inference  that  thoae  who  were 
present  at  the  meeting  of  the  26th  Oct.,  when  Mr. 
Uoole's  application  was  accepted,  had  the  faoto 
brought  to  their  knowledge  and  knew  that  aome 
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persons  applied  to  take  shares  on  applioationa, 
and  on  the  faith  of  the  proapeotns,  particularly 
adapted  to  the  Leeds  shareholders,  and  therefore, 
if  that  were  a  question  of  the  contract  having 
been  brought  to  their  knowledge,  as  at  present 
advised,  I  shonld  be  bound  to  nold  that  it  was 
ratified  by  the  directors  as  a  contract  entered  into 
on  their  behalf,  and  that  they  would  be  liable  as 
contracting  parties  from  the  first.  Certainly,  if  on 
the  26th  Oct.  they  knew  all  about  it,  and  they 
accepted  these  applications  and  the  application 
money,  and  prepared  to  apply  what  was  coming  on 
the  amalgamation  to  what  was  owing  on  this  new 
property,  it  Reems  to  me,  if  I  were  dealing  with  a 
question  of  contract,!  should  be  bound  to  hold  they 
had  ratified  the  contract.  But  it  is  not  a  question  of 
contract.  Counsel  for  the  plaintiffs  tried  to  make 
out  that  it  was  all  one  contract.  It  is  no  less 
a  tort  because  it  arises  particularly  and  solely  in 
the  case  of  contract,  and  under  a  contract.  I 
asked  counsel  whether  he  was  ready  to  show 
authority  that  there  was  a  civil  remedy  against  a 
tortfeasor  on  the  ground  of  his  being  an  accessory 
after  the  fact  to  a  tort.  I  am  prepared  to  decide 
it  on  the  statute  of  1867.  The  statute  presup- 
poses antecedent  knowledge  on  the  part  of  the 
directors,  and  it  presupposes  liability  of  somebody 
for  what  he  himself  has  done,  and  points  to  the 
offence  being  committed  at  the  time  of  the  issue 
of  the  prospectus.  The  words  "  knowingly 
issuing  "  point  to  somebody  being  liable  for  what 
be  has  himself  done  after  seeing  the  prospectus, 
and  gives  him  a  war  of  avoiding  liability  for 
what  ne  may  reasonably  have  believed  to  be  true. 
All  that  points  to  acts  at  the  time  of  the  issue  of 
the  prospectus  and  it  seems  to  me  I  shonld  be  con- 
tradicting the  statute  entirely — I  should  be  extend- 
ing the  operation  of  this  rather  harsh  measure  and 
widening  its  effect — if  I  held  that  a  director  was 
liable  for  a  prospectus  which  he  had  never  autho- 
rised on  the  ground  that  he  had  afterwards 
adopted  or  even  derived  some  benefit  from  it. 
Lastly,  it  is  said  that  there  was  sent  to  Mr.  Hoole 
several  documents,  including  the  form  of  appli- 
catioB  from  shareholders  in  the  Leeds  Bai^  in 
which  the  prospectus  is  referred  to,  and  a  cir- 
cular to  be  issued  to  the  Leeds  shareholders  which 
was  submitted  to  the  meeting  at  the  time  the 
prospectus  was  approved.  I  do  not  wish  to  give 
this  small  matter  undue  prominence.  I  think 
the  consideration  of  this  resolution  points  to  the 
conclusion  I  have  arrived  at  on  more  general 
grounds.  If  that  circular  was  referred  to  in  the 
prospectus,  there  was  no  authority  to  issue  even 
that  circular.  So  that  even  if  there  were  a  ques- 
tion of  any  authority  to  issue  the  circular  it  falls 
to  the  ground.  On  both  grounds  I  have  men- 
tioned ^e  plaintiffs'  case  fuls,  and  there  must  be 
judgment  for  the  defendants  with  costs. 

Solicitors  for  the  plaintiffs,  Allen  and  Soru, 
agents  for  J<me§  and  Wells,  East  Betford. 

Solicitors  for  the  various  defendants,  Williain- 
ton,  HUl,  and  Co.,  agents  for  Storey,  WUlans, 
and  Storey,  Halifax,  for  Speak ;  Helder,  Roberts, 
and  Co.,  agents  for  Simpion  and  Co.,  Leeds,  for 
Bray;  Wn^houte  and  Co.  for  Shepheard  and 
Clayton. 


June  8  and  7. 
(Before  Joycb,  J.)  a, 

DUBBAir  V.  DUEBAW.  (a) 
Will — Forfeiture  elavse — Qift  of  income  for  life 
or  until  assignment  or  attem,pted  or  affected 
assignment — Administration  of  testator's  estate 
by  court — Appointment  of  receiver — Bequest  by 
life  tenant  to  receiver  to  deduct  a  certain  sum, 
from  what  might  be  found  due  to  life  tenant  on 
passing  receiver's  account,  and  to  pay  it  to  a 
creditor. 
A  testator  settled  a  share  of  his  estate  on  each  of 
his  daughters,  and  directed  the  trustees  of  his 
vyill,  after  the  decease  of  any  of  his  daughters 
loho  had  married,  to  pay  one- third  of  the  income 
of  her  share  to  her  husband  "  during  his  life  or 
untU  he  shall  become  bankrupt  or  assign, 
charge,  or  incumber,  or  attempt  or  affect  to 
assign,  charge,  or  itioumber "  me  same  or  any 
part  thereof.  O.  married  one  of  the  daughters, 
who  predeceased  him,  and  he  thus  became 
entitled  to  one-third  of  the  income  of  her  share 
under  the  above  provisions.  The  testator's 
estate  was  administered  by  the  Court,  and  a 
receiver  was  appointed.  G.,  in  Nov.  1902,  wrote 
a  letter  ashing  the  receiver  to  deduct  from  any 
sum  that  might  become  due  to  O.  on  the  passing 
of  the  receiver's  accounts  on  the  ensuing  15th  of 
Jan,  the  sum  of  51.,  and  to  pay  it  to  a  certain 
creditor  of  O.  It  was  contended  that  this  letter 
operated  as  a  forfeiiure  of  G.'s  life  interest 
under  the  wiU,  and  the  receiver  having  ceased 
to  pay  O.  the  income,  G.  tooh  out  a  summons  in 
the  administration  action  ashing  that  the  receiver 
might  be  directed  to  pay  him  the  income  as 
before.  It  was  admitted  that  G.,  at  the  date 
of  the  letter,  was  entitled  to  more  than  bl.  in 
hand. 
Seld,  that  G.'s  letter  to  the  receiver  would  not,  on 
the  principles  laid  down  in  Re  Sampson  (74 
L.  T.  Bep.  246  (1896),  1  Ch.  630),  and  Re 
Greenwood  (84  L.  T.  Bep.  118  (1901).  1  Ch. 
887),  ham  caused  a  forfeiture,  if  it  had  been 
addressed  to  a  trustee,  that  the  appointm,ent  of 
a  receiver  could  not  affect  G.'s  rights,  and  that 
he  was  therefore  entitled  to  be  paid  the  tTtcome 
cu  before. 
Summons  taken  out  in  an  administration  action, 
and  raising  the  question  whether  a  life  interest 
given  by  tiie  will  of  the  testator  in  the  action 
had  been  determined  by  the  operation  of  a 
forfeiture  clause  contained  in  the  will. 

The  testator  settled  a  share  in  his  residuary 
estate  on  each  of  his  daughters,  and  directed  the 
trustees  of  his  will,  from  and  after  the  decease 
of  any  of  his  daughters  who  had  married,  to  pay 
to  the  husband  of  such  daughter  one-tliird  part 
of  the  interest,  income,  and  annual  produce  of 
the  share  of  his  real  and  personal  estate  given 
by  the  will  to  such  daughter  so  dying 

During  his  life  or  until  he  alull  beoome  bankrupt  or 
assign,  charge,  or  inoamber,  or  Bttempt  or  affeot  to 
assign,  charge,  or  incumber  the  said  one-third  part  of 
such  interest,  income,  and  annual  produce  or  any  part 
thereof. 

One  of  the  daughters  married  Mr.  J.  L.  Gilmoy 
and  predeceased  him,  and  he  thus  became  entitled 
to  one-third  of  the  income  of  her  share  under  the 
above  provisions,  and  continued  to  receive  it  until 

(a)  Beportad  by  H.  W.  Law,  Kaq.,  BarTlater««-Law. 
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1902.  A  receiver  bad  bnen  appointed  in  the 
action,  and  on  the  6th  Not.  1902  Mr.  Gilmoy 
addressed  the  following  letter  to  him  : 

I  am  indebted  to  "  a  oertaia  famishing  oompan;  "  in 
the  anm  of  51.,  payable  on  the  15th  January  next. 
Will  yon  kindly  dedaot  this  gnm  from  any  moneja  that 
may  be  found  due  to  me  on  the  passing  of  your  aooonntg 
by  the  Court  of  Chancery  on  that  date,  aod  pay  the 
same  to  them. 

It  was  suefieBted  that  this  letter  operated  as  a 
forfeiture  of  Mr.  Gilmoy's  life  interest  nnder  the 
will,  and  the  receiver  declined  to  continue  paying 
him  the  income  till  the  question  had  been  deter- 
mined. Mr.  OilmoY  accordingly  took  out  this 
gammons  in  the  administration  action,  asking 
that  the  receiver  might  be  directed  to  pay  him 
the  income  as  before.  There  was  no  actual 
evidence  as  to  the  amount  of  f  ands  in  hand  at 
the  date  when  Mr.  Gilmoy  wrote  the  letter  to  the 
receiver ;  but  it  was  admitted  during  the  argu- 
ment that  the  amount  in  hand  to  which  Mr. 
Oilmoy  was  then  entitled  exceeded  51. 

L.  P.  Hewitt  for  the  applicant. — A.  case  of 
forfeiture  must  be  strictly  proved,  and  no  in- 
quiry into  the  facts  will  be  directed  in  the  absence 
of  evidence  that  there  was  not  enough  income  in 
hand  to  which  the  applicant  was  entitled  to 
satisfy  the  debt. 

Cox  V.  Boekett,  35  Beav.  48. 
The  income  cannot,  therefore,  be  taken  away  from 
him  by  reason  of  the  subsequent  writing  of  the 
letter,  and  no  case  of  forfeiture  has  been   made 
out    See 

ite  Gfrecnwood,  84  L  T.  Bep.  118 ;  (1901)  1  Ch.  887. 
following  Sutton,  Cardtn,  mid  Co.  v.  Qoodrich, 
80  L.  T.  Bep.  765. 

MatieUi  for  beneficiaries  nnder  the  will  entitled 
on  the  determination  of  the  applicant's  life  estate. 
— The  letter  of  the  6th  Nov.  1902  was  an  assign- 
ment, or  an  affected  assignment,  and  operated  to 
forfeit  the  life  interest.  Of  the  three  cases  cited  for 
the  applicant  the  last  two  were  cases  of  garnishee 
orders  ;  and  moreover,  in  Be  Chreentoood  {ubi  sup.) 
there  was  a  sum  ascertained  and  due  as  a  debt 
from  the  trustees  to  the  tenant  for  life  at  the  date 
of  the  garnishee  order.  The  material  words  of  the 
forfeiture  clause  in  the  will  were  those  relating 
to  assignment,  charging,  or  encumbering,  are  the 
same  as  those  in  Be  Steward  (69  L.  T.  Bep.  302 ; 
(1893)  3  Ch.  502).  where  a  similar  letter  to  the 
trustee  was  held  to  be  an  equitable  assignment, 
though  effect  was  not  given  to  it  on  other  grounds. 
The  letter  in  the  present  case  was  written  con- 
siderably before  the  date  at  which  it  directed 
tayment,  and  refers  to  "what  shall  be  found 
ue  " ;  it  is,  therefore  an  assignment  of  income  not 
immediately  payable,  and  causes  a  forfeiture : 
Oldham  v.  Oldham,  L.  Bep.  3  Eq.  404. 

Jesiel  for  other  beneficiaries  with  similar  in- 
terests.— The  test  whether  such  a  document 
operates  as  an  assignment  is  whether  at  the  date 
of  it  there  is  money  in  the  hands  of  the  trustee 
ready  for  application : 

Be  Sampson,  74  L.  T.  Bep.  246 ;  (1896)  1  Cb.  630. 

Here,  in  conBeq[uence  of  the  appointment  of  the 
receiver,  the  money  was  not  in  his  hands  ready 
for  application  till  he  had  passed  his  account. 
The  letter  was  therefore  an  assignment. 

Hewitt  was  not  called  upon. 


Joyce,  J.  (after  reading  the  provisions  of  the 
will  continued) : — &lr.  T.  L.  Gilmoy  married  one 
of  the  daughters,  and  upon  her  decease  one-third 
part  of  the  income  of  her  share  became  payable 
to  him  subject  to  the  conditions  and  under  the 
restrictions  that  1  have  already  read.  The  ques- 
tion I  have  now  to  determine  is  whether  the  pay- 
ment of  such  interest  directed  by  the  will  has 
determined,  or,  in  other  words,  whether  he  has 
committed  a  forfeiture  of  that  life  interest  in 
one-third  of  the  share  of  his  deceased  wife.  Mr. 
Hewitt  has  convinced  me  by  the  cases  which  he 
has  cited,  particularly  Be  Greenwood  {ubi  sup.), 
that  an  assignment,  to  be  obnoxious  to  such  a 
clause  as  this  and  to  effect  a  forfeiture,  must 
practically  be  an  assignment  by  way  of  anticipa- 
tion, whatever  the  meaning  of  that  may  be — I  call 
it  generally  "  by  way  of  anticipation."  For  the 
purpose  of  considering  whether  an  assignment  be 
an  anticipation  or  not,  we  have  Stirling,  J.'s 
decision  in  Be  Sampson  (ubi  sup.)  that  the  epoch 
at  which  the  destination  of  any  instalment  of 
income  is  to  be  determined  is  the  moment  when 
that  instalment  either  accrues  due  or  is  in  the 
hands  of  the  trustee  ready  for  application  in 
accordance  with  the  trusts  of  the  will  That 
being  the  principle,  I  am  of  opinion  that  even 
though  it  may  have  been  reckless  in  the  trustee 
to  collect  the  income  of  the  various  funds  and 
properties  subject  to  the  trust  at  various  times 
dunng  each  half  year,  ordinarily  paying  the 
cestui  que  trust  at  the  end  of  the  half-year,  still, 
if  and  whenever  the  trustee  has  a  large  sum  of 
money  in  hand  which  is  not  wanted  tor  the 
purpose  of  paying  the  expenses  of  the  trust  or 
anything  of  that  kind,  which  money  is 
really  applicable  to  the  payment  of  the 
persons  who  are  entitled  to  the  net  income, 
any  one  of  those  persons  is  entitled,  notwith- 
standing such  a  clause  as  this,  to  assign  his 
share  of  the  money  which  is  in  the  hands  of  the 
trustee.  Any  clause  of  the  sort  that  would  pre- 
clude the  eeatuis  que  trust  from  doing  that,  would, 
as  Be  Greenwood  (ubi  sup.)  shows,  be  repugnant 
and  vend.  The  money  belongs  to  the  cestui  qtie 
trust.  Why  should  he  not  deal  with  it  and  assign 
it  P  He  must  not  do  so  by  way  of  anticipation. 
!N'ow,  the  document  relied  on  here  is  a  document 
which  was  signed  on  the  6th  Nov.  1902,  and  is  in 
these  terms.  [His  Lordship  read  the  letter  of  the 
6th  Nov.  1902,  and  continued :]  The  explanation 
of  the  terms  of  that  letter  is  that  a  receiver  had 
been  appointed,  and,  of  course,  under  the  order 
appointing  him  he  passed  his  account  at  regnlar 
dates.  Bnt,  suppose  that  there  had  been  no 
receiver,  and  that  this  document  signed  on  the 
6th  Nov.  1902  had  been  addressed  to  the  trustee, 
and  had  asked  the  trustee  to  pay  the  5{.,  or  what- 
ever might  be  coming  from  the  trustee  at  the 
end  of  the  current  half-year,  and  there  had  been 
at  that  time  in  the  hands  of  the  trustee  moneys 
amply  sufiScient  for  the  purpose  of  paying  all  the 
expenses  of  the  half-year,  and  leaving  a  consider- 
able sum,  much  more  than  52.  to  be  assigned  to 
Mr.  Gilmoy  as  his  share  of  the  half  year's  income. 
That,  in  my  opinion,  would  have  beui  no  anticipa- 
tion, and  would  not  in  any  way  have  been 
obnoxious  to  such  a  olaase  as  this.  Now,  as  to 
what  the  real  facts  were  at  this  particular  date 
as  to  the  sums  received,  there  is  no  evidence,  and 
1  think  Mr.  Hewitt  is  right  in  relying  on  Co»  v. 
Boekett  (ubi  sup.)  as  an  authority  for  the  principle 
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that  in  the  absence  of  eviclenGe  the  oonrt  will  not 
direct  an  inqairy,  and  cannot  go  into  the  qaeation 
of  what  moneys  are  in  hand.  Bat  Mr.  Martelli 
very  properly  admitted  before  me  that  there  was 
plenty  of  money  in  hand  at  that  date,  so  that  Mr. 
Gilmoy's  share  of  the  money  in  hand  after  paying 
all  the  expenses  required  for  that  half  year  con- 
siderably exceeded  the  51.,  and  I  have  no  doubt 
that  that  was  the  case  from  my  inspection  of  the 
acconnt  of  the  receiver,  and,  seeing  what  I  do  see 
about  the  sums  received  and  paid  on  both  sides. 
Now,  it  comes  to  this  :  Does  the  receivership 
order  make  any  difference  in  the  rights  of  the 
parties,  and  does  the  existence  of  that  receiver- 
ship order  make  that  to  be  a  forfeiture  by  Mr. 
Gilmoy,  which  would  not  have  been  a  forfeiture  if 
the  receivership  order  had  not  been  made  P  In 
my  opinion  the  receivership  order  has  no  snob 
esect,  was  never  intended  to  have  such  an  effect, 
and  could  not  have  such  an  effect.  Therefore, 
looking  at  the  substance  of  the  transactiop,  and 
neglecting  the  mere  form,  I  have  come  to  the 
condasion  that  no  forfeiture  has  been  incurred 
by  Mr.  Gilmoy,  and  that  he  is  entitled  to  be  paid 
the  income  as  before. 

Solicitors:     Stow,     Preston,     and    Lyttelton; 
Biixlon,  Aihton,  and  Co. 


'^K^^fr^ 


^.rai^  j^y}-^  (Before  Joyce,  J.) 

irl      '       Be  BiDLET ;  BidIjEY  v.  Eidlby.  (a) 

Administration — Betainer — Executor  of  trustee — 
Insolvent  estate  —  Bight  of  benefieiaries  to 
require  retainer — Bight  of  executor  to  disclaim 
trusts. 

A  tettator  bequeathed  30002.  to  B.on  trust  that  he, 
his  executors,  administraioTS,  or  assigns,  shoidd 
invest  it  and  hold  the  investments  on  trusts  for 
the  benefit  of  certain  persoru. 

B.  invested  the  money,  but  afterwards  sold  the 
investments  and  misappropriated  the  proceeds. 
Me  died  insolvent  in  March  1903,  having 
appointed  an  executor  of  his  %oiU,  who  took  out 
wobate. 

B.s  estate  was  being  partidUy  administered  by 
the  court. 

2%e  beneficiaries  entitled  to  the  3000Z.  took  out  a 
tummon*  asking  that  the  executor  might  be 
directed  to  retain  the  30Q0L  and  interest  out  of 
the  estate. 

The  executor,  in  an  affidavit,  submitted  to  any 
order  that  the  court  might  make,  bvi  at  the 
hearing  of  the  summons  he  by  his  counsel  dis- 
claimed  the  trusts  of  the  3000Z.  It  did  not 
appear  that  he  had  acted  in  them. 

Held,  on  the  autiiority  of  Legg  v.  Mackrell  (2  De 
G.  F.  A  J.  551),  that  he  was  entitled  to  disclaim 
the  trvuts ;  and  that  the  court  could  not  there- 
fore order  him  to  exercise  the  right  of  retainer. 

ASJOUBKBD   SUMMONS. 

By  his  will  dated  the  I5th  Jan.  1886,  Frederick 
Bidley,  of  Ipswich,  bequeathed  to  his  son 
Frederick  Bidley,  jnn.,  the  sum  of  30002.  upon 
trust  that  he,  his  executors,  administrators,  or 
assigns,  should  invest  the  same,]  with  liberty  to 
vary  the  investments  from  time  to  time,  and 
shonld  stand  possessed  of  the  said  sum  of  30002. 
and  the  investments  representing  the  same  upon 

M>  Bsportad  b;  H.  W.  Law,  B«i.,  B««t«taiHi(-L*w. 


trust  during  the  joint  lives  of  the  testator's  son 
Morris  Samuel  Bidley  and  of  any  wife  he  might 
have  and  during  the  life  of  the  survivor  of 
them  to  pay  and  apply  the  income  thereof 
for  the  maintenance  and  support  or  other- 
wise for  the  benefit  of  all  or  any  one  or  more  of 
them  the  said  M.  S.  Bidley  and  his  wife  or 
widow  and  issue  for  the  time  being  in  such 
manner  in  all  respects  as  should  be  thought  fit, 
and  after  the  decease  of  the  survivor  of  M.  S. 
Bidley  and  his  wife  or  widow  then  as  to  the  30002. 
and  the  income  thereof  in  trust  for  the  child  if 
only  one,  or  all  the  children  if  more  than  one,  of 
M.  S.  Bidley  who  either  before  or  after  the  death 
of  the  survivor  of  M.  S.  Bidley  and  his  wife  or 
widow  should  attain  the  age  of  twenty-one  years 
or  marry  under  that  age,  and  if  more  than  one  in 
equal  shares. 

The  testator  died  on  the  6th  Oct.  1887,  and  his 
will  was  proved  on  the  8th  Nov.  1887. 

In  April  1888  his  executors  paid  over  30002.  to 
F.  Bidley,  jun.,  who  invested  it  in  the  purchase  of 
Consols,  and  paid  the  interest  to  the  Iwnefioiaiies 
half  yearly. 

In  1894,  however,  he  sold  the  Consols  and 
applied  the  proceeds  ptuily  in  paying  off  a  mort- 
gage on  a  farm  of  which  he  was  the  owner  and 
partly  in  paying  off  an  overdraft  on  his  own 
banking  account,  to  the  credit  of  which  the  residue 
of  the  proceeds  remained.  During  the  rest  of  his 
life,  however,  he  paid  half  yearly  to  the  bene- 
ficiaries entitled  to  the  30002.  a  sum  approxi- 
mately equal  to  the  interest  on  the  Consols. 

He  died  on  the  5th  March  1903,  leaving  a  will 
of  which  Henry  Bidley  and  G.  S.  Wilson  were 
appointed  executors.  H.  Bidley  alone  proved  the 
wiU,  G.  S.  Wilson  renouncing  ,  probate.  The 
estate  was  insolvent. 

In  Jaly  1903  the  widow  and  children  of  M.  S. 
Bidley,  being  the  persons  beneficially  entitled  to 
the  3O001.,  took  out  a  summons  asking  that 
H.  Bidley  might  be  directed  to  exercise  his  right 
of  retainer  as  to  the  30002.  and  interest,  and 
asking  also  for  the  administration  of  the  estate 
of  P.  Bidley,  jun.,  and  an  order  for  partial 
administration  was  made  on  the  9th  Nov.  1903. 

On  the  3rd  May  1904  they  took  out  this 
summons  again  asking  that  Henry  Bidley,  as  the 
executor  of  F.  Bidley,  jun.,  might  be  directed  to 
retain  oat  of  his  estate  the  legacy  and  interest. 

In  an  affidavit  made  in  Aug.  1903  H.  Bidley 
snbmitted  to  the  coart,  and  declared  that  he 
was  prepared  to  act  in  accordance  with  any 
decision  or  direction  it  might  make;  while 
representing  that  if  the  right  of  retainer  was 
exercised  the  estate  of  F.  Bidley,  Jan.,  wotild  be 
insufficient  for  the  payment  of  the  claims  of  his 
creditors.  He  also  suggested  that  a  creditor 
shonld  be  added  as  a  defendant,  and  leave  was 
afterwards  granted  to  the  Capital  and  Counties 
Bank  Limited,  one  of  the  creditors,  to  attend  the 
proceedings. 

It  did  not  appear  that  H.  Bidley  had  acted  in 
the  truste  of  tiie  legacy. 

Byland  for  the  Capital  and  Counties  Bank.-— 
Sander  v.  Heathfield  (31  L.  T.  Eep.  400 ;  L.  Bep. 
19  Bq.  21),  on  which  the  beneficiaries  here  wfll 
rely,  is  not  really  an  authority  for  the  proposition 
that  the  executor  is  bound  to  exercise  the  right  of 
retainer ;  in  that  case  the  original  executor  and 
trustee  had  retained  and  appropriated  the  whole 
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legacy.  The  court  will  not  do  anything  to 
asBist  the  right  of  retainer  in  a  case  of  this 
kind: 

Tnvor  t.  Sutehins,  74  I..  T.  Bep.  470 ;  (1896)  1 
Ch.  844.  X 

See  also  as  to  the  onwillingness  of  the  court  to 
assist  retainer : 

Dai»«»  T.  Parry,  (1899)  1  Oh.  602  ; 

Be  TfiiUom*,  89  L.  T.  Bep.  580  ;  (1904)  1  Ch.  52. 

B.  Boope  Beeve  for  the  executor. — The  executor 
has  never  accepted  the  trusts  of  this  legacy,  and 
has  not  acted  in  them  in  any  way,  and  now 
wishes  to  disclaim  them.  He  declines  in  any 
case  to  exercise  the  right  of  retainer  with 
regard  to  the  legacy  unless  the  court  orders  him 
to  do  so. 

Eughe*,  K.O.  and  T.  B.  Napier  for  the  bene- 
ficiaries entitled  to  the  legacy  of  3000Z. — The 
whole  proceedings  in  this  matter  for  the  past 
year  hare  been  based  on  the  assumption  that  the 
executor  was  a  trustee  of  this  lemcy,  and  he 
cannot  disclaim  the  trusts  now.  He  has  in  fact 
accepted  'Uiem  by  his  conduct.    See 

Lewin  on  Tnuts,  lOth  «dit.,  pp.  209-10. 
And  he  cannot  take  out  probate  and  refuse  to 
accept  this  trust : 

Brooke  t.  Baymu,  L.  Bep.  6  Eq.  25. 

As  to  the  further  question  whether  the  court  will 
compel  him  to  exercise  his  right  of  retainer  at 
the  desire  of  the  benficiaries,  it  is  clear  that  he  is 
bound  and  will  be  compelled  to  exercise  it.  This 
follows  not  only  from  Bander  t.  HeatkAeld  (ubi 
iwp.),  but  from  Fox  t.  Garrett  (1  L.  T.  Kep.  474 ; 
28  Beav.  16),  Crotoder  v.  Stewart  (16  Oh.  Div. 
368),  Be  Faithfull  (57  L.  T.  Bep.  U),  and  Be 
Owen  (23  L.  Bep.  Ir.  328).  He  has,  no  doubt, 
duties  to  two  different  sets  of  persons,  the 
creditors  and  the  persons  entitled  to  the  legacy  ; 
but  he  is  bound  to  do  his  best  for  both  in  accord- 
ance with  their  legal  rights,  and  that  means,  in 
the  case  of  the  legacy,  a  duty  to  protect  it  by 
exercising  the  right  of  retainer  which  the  law 
gives  him. 
Byland  was  not  called  upon  to  reply. 

Cwr.  adv.  vuU. 

Jviy  9. — JoTOB,  J. — The  right  of  retainer,  as 
producing  inequality  among  creditors,  is  cer- 
tainly not  favoured  by  the  courts  nowadays ;  and 
I  should  not  order  the  right  to  be  exercised  unless 
I  felt  that  I  was  required  by  principle  or  bound 
by  authority  to  do  so,  [His  Lordship  then  stated 
the  facts,  and  continued  :]  I  may  remark  that 
the  reason  given  for  the  origin  of  the  right  of 
retainer  and  the  justification  for  it  is  that  a 
creditor,  being  an  executor  or  administrator, 
cannot  sue  himself.  In  this  particular  case  the 
prooeedinp;s  have  been  taken  by  the  beneficiaries, 
and  it  is  not  a  case  of  a  trustee  suing 
himself.  The  position  taken  up  by  the  exe- 
cutor is  this.  He  says:  "I  desire  not  to 
exercise  the  right  of  retainer,  and  I  decline  to 
exerdse  it  unless  ordered  to  do  so,  but  I  am 
willing  to  submit  to  the  order  of  the  court. 
Further,  I  decline  to  act  as  trustee  of  the  legacv." 
Primd  facie,  I  am  of  opinion  that  he  is  entitled 
60  to  decline,  on  the  authority  of  Legg  v. 
MackreU  (2  De  G.  F.  &  J.  651).  I  do  not  find  in 
the  facts  of  the  case  any  real  ground  for  the 
allegation  that  he  has  done  or  said  anything 


which  precludes  him  from  declining.  He  never 
agreed  to  be  trustee  of  the  legacy,  nor  has  it  been 
shown  that  he  has  ever  acted  as  such.  Indeed,  I 
am  not  sure  that  a  person  who  never  agreed  to 
be  trustee,  and  is  only  trustee  by  reason  of  the 
trust  estate  having  devolved  uponhim  by  operation 
of  law,  may  not  at  any  time  decline  to  act  further 
in  the  trust.  But,  however  that  may  be,  I  hold 
that  the  executor  here  has  never  acted  in  the 
trusts,  and  is  entitled  to  disclaim  them;  and,  as 
he  does  disclaim  them,  I  am  unable  to  direct  him 
to  exercise  any  right  of  retainer,  even  if  I  were 
otherwise  bound  to  do  so — a  qaestion  which  under 
the  circumstances  it  is  not  necessary  for  me  to 
decide. 

Solicitors :  Field,  Botcoe,  and  Co.,  agents  for 
Birkett,  Bidley,  and  Francis,  Ipswich;  Arthxir 
Toovey,  agent  for  Bankes,  Aihton,  and  HoUey, 
Bury  St.  Edmunds ;  Cameron,  Kemm,  and  Co. 


Thvnday,  June  23. 

(Before  Fabwbll,  J.) 

Be  Pimm  ;  Shaspb  v.  Hodgson,  (a) 

WiU—Con»truetion—"My  dutiea"— Duties  pay. 
able  in  respect  of  realty — Charge  on  freehold 
specifically  devised  and  on  residue  jointly — 
Apportionment — Finance  Act  1894  (57  &  68 
Vict.  e.  30),  s.  6  {2)~Finanee  Act  1896  (59  *  60 
Viet.  0.  28),  a.  19.—Beal  EstaU  Charges  Act 
(17  A  18  Viet.  e.  113),  ».  1. 

Where  a  testator  had  directed  the  paymsnt  of  his 
duties  out  of  residuary  estate,  t(  was  held  that 
the  estate  duty  and  settlement  estate  duty  pay- 
able on  spedfi^Mlly  devised  reiUty  must  be  borne 
by  the  residue. 

A  freehold  metsuage  had  been  mortgaged  jointly 
toith  a  policy  of  assurance  to  secure  the  paymerd 
of  16001. 

A  testator  directed  the  payment  off  of  incum- 
brances on  any  part  of  hie  residuary  estate  oui 
of  residue. 

The  policy  of  assurance  wa»  part  of  the  testator's 
residuary  estate. 

Held,  that  the  incumbrance  must  be  apportioned 
between  the  freehold  messuage  and  the  policy  of 
OMvrance  according  to  their  respective  values, 
and  that  the  portion  so  foumd  to  be  charged  on 
the  policy  must  be  discharged  out  of  residue. 

Adjoubned  BiruMOirs. 

By  his  will  of  the  28th  May  1900  the  testator 
James  Morris  Pimm,  after  appointing  executors 
and  trustees  and  making  numerous  bequests, 
devised  to  his  trustees  the  freehold  hereditaments 
Nob.  4, 5,  and  6,  Fulwood's-rents,  in  the  parish  of 
St.  Andrew,  Holbom,  upon  trust  to  p^  the  net 
annual  income  to  his  daughter  Martha  Pimm  for 
life  for  her  separate  use,  and  directed  his  trustees 
from  and  after  her  death  to  stand  possessed  of 
these  hereditaments  upon  trust  for  her  children 
as  his  daughter  should  appoint,  and  he  directed 
them  in  default  of  appointment  to  hold  the 
hereditaments  upon  the  usual  trusts  in  favour  of 
the  children  of  Martha  Pimm,  with  various  trusts 
over  in  default  of  children. 

The  defendant  Martha  Hodgson  is  the  person 
above  referred  to  as  Martha  Pimm. 


(aj  Bsported  by  H.  0.  Qabbia,  Eiq.,  BurlataMit-Law. 
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The  testator  also  deyised  and  bequeathed 
All  the  rest  and  rendne  of  my  p«nonal  eitate  uid 
effeots  whstooCTer  and  'wheregoever  litnata  not  otber- 
wiie  diaposed  of,  icalndisgr  *■  '^"i^  imI  *■  panonal 
eatate  .  .  .  onto  and  to  the  nse  of  my  said  tmatees, 
their  heirg,  exeonton,  adminiatratorg,  and  asaigns 
reapeotivdy 

npon  tmst  to  sell,  call  in,  and  convert  the  same, 
but  with  power  to  postpone  such  sale,  calling  in, 
and  conversion. 

And  aftf  r  payment  ont  of  the  net  prooeeda  of  aale, 
calling  in,  and  oonveraion  of  my  dehta,  foneral  and 
testamentary  ezpensea,  and  dntica,  and  the  inoom- 
branofs  which  may  be  obarged  on  my  aaid  eatate  or  any 
part  thereof,  and  the  said  incumhranoea  on  No.  2, 
St.  Jamea'-plaoe,  npon  tmat  to  hold  the  clear  residne 
npon  ceitain  trusts  thereinafter  declared. 

By  an  indenture  of  mortgage  of  the  30th  May 
1895  Arabella  Ingle  had  agreed  to  advance  to  the 
testator  a  sum  of  15001.  upon  the  security  of  No.  6, 
Fnlwood's-rents.  And  by  an  indenture  of  even 
date,  and  supplemental  to  the  last- mentioned 
indenture  of  mortage,  it  appeared  that  the 
testator  assigned  a  policy  on  his  life,  stated  to  be 
specified  in  the  sohedale.  to  the  mortgagee  in 
f nrtiier  security  for  the  15001. 

Through  some  oversight  the  sohedale  to  this 
indenture  had  been  left  blank,  but  by  an  affidavit 
it  was  proved  that  the  policy  intended  to  be 
assigned  was  a  policy  on  the  testator's  life  for 
1250^.  issued  by  the  Gresham  Life  Assurance 
Society  Limited. 

This  policT  of  assurance  was  not  specifically 
beqneatned  by  the  testator,  but  formed  part  of 
his  residuary  estate. 

Two  qnesuons  arose  with  respect  to  the  specifi- 
cally devised  freehold  hereditaments  Nos.  4,  5, 
and  6,  Fnlwood's-rents :  (1)  Whether  on  the 
construction  of  the  testator's  will  the  estate  duty 
and  settlement  estate  duty  on  these  messuages 
ought  to  be  paid  out  of  the  messuages  or  out  of 
the  residuary  estate  of  the  testator.  (2)  Whether 
the  mortgage  debt  of  15002.  secured  on  No.  6, 
Fnlwood's-rents,  and  the  policy  for  12501.  ought 
to  be  discharged  either  putially  or  entirely  out 
of  the  general  residue. 

Stokes  for  the  plaintiff. 

H.  Oreenwood  for  the  defendant  Martha  Hodg- 
son.— The  direction  to  pay  "  my  duties "  is  a 
direction  which  covers  every  kind  of  duty.  They 
are  words  of  great  generality,  and  there  is 
nothing  in  the  testator's  will  to  cut  down  this 
general  meaning : 

Be  Leveridge ;  Spain  v.  Lejoindre,  85  L.  T.  Bsp. 
458  i  (1901)  2  Ch.  830. 
With  regard  to  the  question  of  the  redemption 
of  tite  cluirge  of  15002.,  it  is  true  that,  apart  from 
any  direction,  the  incidence  of  liability  would 
under  Locke  King's  Act  be  upon  the  realty  and 
the  policy  pro  rata,  (TrestraU  v.  Mason,  7  Oh. 
Div.  655J,  bat  there  is  sufficient  here  to  show  a 
contrary  intention;  for  we  have  a  direction  to 
pay  off  incumbrances  on  residue,  and  the  policy 
18  part  of  the  residue.  How  little  is  needed  to 
show  a  contrary  intention  is  shown  by  Be  Tre- 
velyan ;  Perceval  v.  Treoelyan  (1881,  26  Sol.  Jo.  43). 

TJjtjokn,  K.O.  and  Curtis  Price  for  the  other 
defendants. — There  is  really  no  direction  to  pay 
all  duties  ;  the  testator  is  merely  detailing  those 
things  which  must  be  paid  before  arriving  at  a 
clear  residue — viz.,  "  debts,  funeral  and  testamen- 


tary expenses,  and  duties."  We  submit  that  the 
expression  "  duties "  merely  refers  to  the  duties 
payable  in  respect  of  residue,  and  payable  by  the 
executors.  Executors  are  not  bound  to  pay  estate 
duty  on  realty  specifically  devised,  although  they 
may  do  so: 

Finance  Act  1891,  a.  6  (2). 
In  the  case  of  Be  Lewis ;  Lewis  r.  Smith,  (82  L.  T 
Kep.  291;  (1900)  2  Ch.  176)  it  was  held  that  the 
words  "  including  all  duties  payable  by  law ' 
referred  to  duties  payable  out  of  general  residue 
and  not  to  duties  wbich  by  law  were  payable  ou 
of  specific  property,  and  we  submit  that  the  conr 
shomd  take  the  same  view  as  to  the  meaning  of 
"  my  duties  "  in  this  case.  With  regard  to  the 
settlement  estate  duty,  it  is  provided  by  the 
Finance  Act  1896,  s.'  19,  that  in  the  case  of 
personalty  an  express  provision  to  that  effect  is 
required,  if  it  is  desired  that  the  duty  shall  not  be 
payable  ont  of  the  settled  property.  We  submit 
that  the  court  should  insist  on  such  an  express 
provision  in  the  case  of  realty  also.  They  also 
referred  to 

R»  ilaryon-WiUon  s  Wxlion  v.  Jfaryon-TTtlaoM,  82 

L.  T.  Bep.  171  ;  (1900)  1  Ch.  565  ; 
S«  King ;  Trarart  v.  £«%,  90  L.  T.  Bep.  181  ; 
(1904)  1  Ch.  363, 368. 
With  regard  to  the  payment  off  of  the  charge  of 
15(X)2.  out  of  residue,  we  submit  that  the  right 
course  is  to  divide  the  charge  rateablv  between 
the  realty  and  the  policy,  and  then  the  residue 
will  have  to  bear  so  much  of  the  15002.  as  may  be 
thus  found  charged  upon  the  policy : 

Ss  AthOl  t  Athai  V.  AtUa,  43  L.  T.  Bep.  581 ;  16 
Ch.  Div.  211,  220. 
FabwbIiIi,  J. — In  this  case  the  testator  by  his 
will,  after  giving  certain  pecuniary  legacies, 
devised  certain  freeholds,  including  the  freehold 
property  upon  which  the  present  questions  arise 
specifically.  He  then  gives  the  residue  of  his 
real  and  personal  estate  to  trustees  upon  trust  for 
sale  and  conversion;  he  directs  that  after  pay- 
ment out  of  the  net  proceeds  of  such  sale  and 
conversion  of  his  debts,  funeral  and  testamentary 
expenses,  and  duties,  or  any  part  thereof,  and  the 
incumbrances  on  No.  2,  St.  James'-plaoe,  the 
clear  residue  is  to  be  held  upon  certain  trusts. 
The  disposition  of  the  freehold  property  with 
which  I  am  here  concerned  is  suob  that  settle- 
ment estate  du^  is  payable  as  well  as  estate  duty 
in  respect  of  that  property.  It  is  contended  on 
behalf  of  Mrs.  Hodgson  that  both  these  duties 
must  be  paid  out  of  residuary  estate.  The  real 
question  is,  what  duties  are  included  by  the 
testator  in  the  direction  to  pay  "  my  debts, 
funeral  and  testamentary  expenses,  and  duties." 
The  phrase  "  mv  duties '  is  very  wide,  and  I  can 
see  no  ground  for  restricting  its  generality.  It 
appears  to  me  to  be  a  cumbersome  way  of  ex- 

Eressing  "  all  duties  to  which  my  estate  is  liable 
y  reason  of  any  of  the  dispositions  I  have  made 
in  this  my  will,"  and  I  think  that  this  is  what 
the  testator  in  fact  intended  to  say.  I  can  see 
no  other  possible  meaning  for  the  expression 
"  mv  duties,"  and,  although  the  duties  are  pa^ble 
to  the  revenue,  they  do  arise  under  the  provisions 
of  the  testator's  will,  and  therefore  are  in  a  sense 
his  duties.  Since  this  is,  in  my  opinion,  the  correct 
construction  to  put  upon  the  language  of  the  testa- 
tor, I  can  see  no  ground  for  in  any  wa^  limiting 
the  expression  "  my  duties,"  and,  in  coming  to  this 
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decision.    I   am    assisted    by    the  judgment  of 
Joyce,  J.  in  ii«  Leveridge  ;   Spain  v.  Lejoindre 
(85  L.  T.  Bep.  458 ;  (1901)  2  Ch.  830).    The  case 
of  Be  King  ;  Traver*  t.  KeUy  (90  L.  T.  Bep.  281 ; 
(1904)  1  Gh.  363),  which  has  been  referred  to,  does 
not  appear  to  me  to  be  in  point.    It  does  no  more 
than  decide  that  a  direction  to  pay  testamentary 
eipenses  is  not  an  express  direction,  within  the 
Finance  Act  1896,  s.  19,  to  pay  settlement  estate 
doty  BO  as  to  exonerate  the  speoifioally  bequeathed 
personalty,  and    to  throw  the    burden   on  the 
residue.    It  really  turns  on  the  construction  of 
that  section,  and  has  no  bearing  on  the  present 
case.    The  result  of  my  decision  is  that  both 
the  settlement  estate  duty  and  the  estate  duty 
are  payable  out  of  the  general  residuary  estate. 
There   remains  the  second  point.     Daring  the 
testator's  lifetime  a  charge  was  created  on  real 
estate,  which  he  has  by  his  will  devised  specifically. 
The  charge  also  affected  a  policy  of  assurance  for 
12502.  which  forms  part  of  the  testator's  residuary 
estate.    By  his  will   he  has  directed  payment  of 
the  inoumbiances  which  may  be  charged  on  his 
residuary  estate  or  any  part  thereof,  "  and  the 
incnmbrances  on  No.  2,  St.  James'-plaoe."     I  am 
of  opinion  that  the  reference  to  the  incumbrances 
on  his  residuary  estate  and  on  No.  2,  St.  James'- 
place,  and  the  direction  exonerating  them  from 
bearing  the  burden  of  these  incumbrances,  implies 
a  knowledge   of    the    testator  that  specifically 
devised  estate  was  not  to  be  exonerated  like  the 
other  estates.     I  have,  then,  what  amounts  to  a 
direction  to  pay  incnmbrances  on  the  policy  out 
of  residue,  and  I  also  hare  impliedly  a  direction 
that    the    charge  on    the    resJty    shall    remain 
charged  on  the  realty.    In  my  opinion,  therefore, 
the  testator,  in  directing    the  payment  of  the 
incumbrance  on  the  policy  of  assurance  as  part  of 
his  residue,  does  not  intend  to  make  payment  of 
the  amount  chargeable  on  the  policy  as  between 
creditor  and  debtor,  but  the  amount  for  which 
the  policy  would  be  liable  in   a  due  cause    of 
administration.    The  case  therefore  falls  within 
the  general  rule  laid  down  by  Cotton,  L.J.  in  Be 
AihUl;  AthiU  T.  AthiU  (43  L.  T.   Bep.  581 ;  16 
Gh.  Dir.  211),  at  p.  224:   "  As  a  general  rule,  if 
two  estates  subject  to  one  mortgage  afterwards 
oome  by     devolution    from    the    mortgagor    to 
different  persons,  they  must   rateably  bear  the 
mortgage,  unless  there  is  something  to  show  an 
intention  on  the  part  of  the  mortgagor  that  that 
shall  not  be  the  case."     There  is  nothing  here  to 
show  a  contraiT  intention,  and  I  hold  that  the 
charge  of  15001.  must  be  apportioned  between 
the  realty  and  the  policy  of  assnranoe  according 
to  their  respective  values,  and  the  amount  so  found 
to  be  charged  on  the  policy  of  assurance  must  be 
paid  out  of  residue. 

Solicitors  for  the  trustees,  Yarde  and  Co. 

Solicitor  for  the  defendant  Martha  Hodgson, 
Albert  Sargeant. 


Friday,  July  1. 

(Before  Farwiill,  J.) 

Be   Shum's   Trusts;    Prichabd   «. 

BiCHARDSON.  (a) 

Charity — Lands  dedicated  by  deed — Question  as 
to  the  person  entitled — Summons  by  h-ustee — 
Charity  Commissioners — Consent  to  application 
unnecessary — Construction — CharitaMe  Trusts 
Act  1853  (16  *  17  Vict.  e.  137),  «.  17. 

Where  there  is  a  question  as  to  lands,  whetker  they 
are  held  itoon  charitable  trusts  or  not,  the  trustee 
may  apply  to  the  court  to  have  the  question 
determined  without  first  obtaining  the  consent 
of  the  Charity  Commissioners. 
Adjourned  summons. 

By  a  conveyance  dated  the  5th  Nov.  1892 
Elinor  Henrietta  Shum  conveyed  certain  land  to 
trustees  upon  trusts  that  they  should  hold  and 
appropriate  the  same  as  and  permit  the  same  to 
be  Qseii  for  a  site  for  the  erection  of  an  almshouse 
sufficient  for  the  residence  of  six  poor  persons. 
And  it  was  provided  that  in  the  meantime,  until 
the  erection  of  the  almshouse  (for  which  purpose 
the  trustees  were  allowed  to  receive  subscriptions), 
the  trustees  were  to  apply  the  rents  and  profits, 
if  any,  for  the  benefit  of  the  Hants  Female 
Orphan  Asylum. 

B^  her  will,  dated  the  20th  May  1903,  the  tes. 
tatnx  purported  to  devisa  this  land,  which  she 
referred  to  as  the  land  purchased  by  her  "  with 
the  intention  of  erecting  almshouses  thereon,"  to 
the  Boyal  South  Hants  Infirmary  on  the  ground 
that  she  had  absolutely  abandoned  the  intention 
of  building  almshouses  on  the  ground. 

She  died  on  the  2l8t  Sept  1903,  and  this 
summons  was  taken  out  by  the  surviving  trustee 
of  the  conveyance  of  the  5th  Nov.  1892  asking 
"  whether  in  consequence  of  failure  of  the  specific 
trust  declared  by  the  above-mentioned  indenture 
there  issued  a  resulting  trust  to  .  .  .  Elinor 
Henrietta  Shum." 

The  Charitable  Trusts  Act  1853,  s.  17,  provides 
that 

Before  any  suit,  petition,  or'  other  proceeding  (not 
being  mn  applioation  in  any  anit  or  matter  aotoklly 
pending)  for  obtaining  an;  relief,  order,  or  direction 
oonceming  or  relating  to  any  charity  or  the  eetatf,  fnnds, 
property,  or  income  thereof,  ehkll  be  oommenoed,  pre- 
sented, or  takrn  by  asy  person  whomsoever  there  shall 
be  (riinemitted  by  anch  person  to  the  (aid  boud  notioe 
in  writiog  of  snob  proposed  anit,  petition,  or  proceeding, 
and  anch  atatement,  information,  and  partionlars  as  may 
be  reqoiaite  or  proper,  or  may  be  reqnired  from  time  to 
time  by  the  aaid  board,  for  expUiniag  the  nature  and 
objeota  thereof ;  and  the  aaid  bo»d,  if  npoa  the  con- 
sideration of  the  cironmatancea  they  so  think  fit,  may, 
by  an  order  or  certifioate  aigned  by  their  secretary, 
antboriae  or  direct  any  anit,  petition,  or  other  proceed- 
ing to  be  commenced,  preaented,  or  taken  with  reapeot 
to  anch  charity,  either  for  the  objects  and  in  the  manner 
specified  or  mentioned  in  such  notice  or  for  snoh  other 
objects  and  in  anch  manner  or  form  and  subject  to 
such  atipnlationa  or  provisions  for  securing  the  charity 
against  liabiUty  to  any  casta  or  ezpenaes  and  to  suoh 
other  atipnlationa  or  proviaiona  for  the  protection  or 
benefit  of  the  charity  as  the  aaid  board  may  think 
proper  .  .  .  and  (aave  as  herein  otherwise  pro- 
vided) no  snit,  petition,  or  other  prooeeding  for  obtaining 
any  snoh  relief,  order,  or  direction  aa  last  aforesaid  shall 
be]entertained  or  proceeded  with  by  the  Court  of  Cbao- 

(a)  Beported;by  H.  0.  Qassia,  Eaq.^JQHriatsr«l-I^w. 
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eery  or  by  any  conrt  or  jndge  exaept  upon  and  in 
eonfirmity  with  an  order  or  oertifioate  of  the  said 
board.    .    .    . 

Jenkins,  E.G.  and  Druce,  for  the  plaintiff, 
stated  the  facts. 

B,  J.  Parker  for  the  Attorney-General. — I 
desire  to  take  a  preliminary  objection  to  this 
application  on  the  ground  that  it  should  not  have 
been  made  without  the  consent  of  the  Charity 
CommissionerR.  This  is  provided  by  the  Charitable 
Trusts  Act  1853,  s.  17. 

Jenkins,  K.C. — This  is  not  such  a  case  as  to 
fall  within  that  section. 

Church  ioT  the  Boyal  South  Hants  Infirmary. 

Leverson  for  the  defendant  Alexander  Gross- 
man. 

Whilmore  Richards  for  the  Hants  Female 
Orphan  Asylum. 

Farwell,  J. — I  should  have  been  very  un- 
williug  to  allow  such  an  objection  as  this,  but  I 
am  relieved  from  all  difficulty  in  the  matter  by 
the  decision  of  Lord  Bomilly  in  the  case  of  Re 
8t.  Giles  and  St.  George,  Bloomsbury,  Volunteer 
Corps  (1858,  25  Beav.  313).  That  was  a  case  in 
which  a  trustee  had  paid  money  into  court,  and  it 
was  objested  that,  as  the  money  related  to  a 
charity,  he  was  not  entitled  to  do  so  without  the 
consent  of  the  Charity  Commissioners.  Lord 
Bomilly  said  at  p.  315:  "In  the  eame  way, 
individuals  holding  money  for  charitable  purposes 
may  pay  charity  funds  into  court,  for  it  can 
make  no  difference  whether  they  be  held  in  trust 
by  a  corporation  or  by  private  individuals.  If  it 
can  be  done  without  the  authority  of  the  com- 
missioners in  one  case,  it  can  be  done  equally  in 
the  other.  Accordingly  the  court  has  repeatedly 
dealt  with  property  in  the  hands  of  trustees 
without  the  certificate  of  the  commissioners,  as 
where  it  has  been  doubtful  whether  the  devotion 
of  it  to  chtirity  was  or  was  not  vsilid  under  the 
Statute  of  Mortqiain,  or  whether  the  charitable 
purposes  intended  could  or  could  not  be  carried 
into  effect.  In  such  cases  the  couit  has  frequently 
adjudicated  upon  the  rights  of  the  parties 
interested  in  the  matter  without  the  certificate 
of  the  Charity  Commissioners.  I  therefore  hold 
it  to  be  clear  that  the  Charity  Act  is  in  no  degree 
a  fetter  upon  the  powers  of  trustees  to  pay  trust 
money  into  conrt."  Heie  the  charity  relates  to 
land,  and  therefore  the  trustee  cannot  relieve  him- 
self in  the  manner  adopted  in  that  case.  In  my 
opinion,  however,  he  can  resort  to  the  correspond- 
ing remedy  of  taking  the  opinion  of  the  conrt  as 
to  the  trusts  on  which  the  lands  are  to  be  held. 
The  preliminary  objection  therefore  falls. 

Solicitors  for  the  trustees,  Grossman,  Prichard, 
Grossman,  and  Block. 

Solicitor  for  the  Attorney-General,  Treasury 
Solicitor. 

Solicitors  for  the  infirmary.  Church,  Adams, 
and  Prior. 

Solicitors  for  the  asylum,  Growders,  Vizard, 
and  Co. 


KING'S  BENCH  DIVISION. 
May  11  and  12. 
(Before  Lord  Alvkrstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 
Bex  v.  Jttbticeb  of  Kent,  (a) 
Highway — Proceedings  for  diversion  of — Resolu! 
tion   of  council   to  request  justices    to    view — 
Affixing  of  notices  at  each  end  of  highway — 
iiecessityfor  notice  to  be  affixed  for  twenty-eight 
days  —  Refusal  of  first  justices   who    view    to 
give  ceriijicate  —  Jurisdiction  of  other  justices 
to  view  under  same  resolution — Validity  of  cer- 
tificate—Highway  Act  1835  (5  &  6  Wia.  4,  c.  50), 
«s.84,85. 

When  proceedings  are  taken  under  sects.  84  and  85 
of  the  Highway  Act  1835  for  the  diverting  or 
stopping  up  of  a  public  highway,  and  the  justices 
who  have  viewed  the  highway,  have,  under  sect.  85, 
directed  the  necessary  notices  to  be  affixed,  the 
affixing  of  the  notice  at  each  end  of  the  highway 
proposed  to  be  diverted  must  take  place  so  cu  to 
leave  a  period  of  twenty-eight  days  between  the 
date  of  the  affixing  of  the  notice  and  the  date  of 
the  eertijieate  which  the  justices  are  required  to 
give  under  that  section,  as  the  period  of  "four 
successive  weeks  "  for  which  the  notice  is  to  be 
inserted  in  a  newspaper,  applies  to  the  affixing  of 
the  notice  at  each  end  of  the  highway  as  well  as 
to  the  insertion  in  the  newspaper;  and  if  the 
notice  has  not  been  so  affixed  at  the  ends  of  the 
highway  at  a  time  whicti  allows  the  fnll  twenty- 
eight  days  between  the  date  of  the  affixing  and 
the  date  of  the  certificate,  the  certificate  is  bad 
and  both  the  certificate  and  the  order  of  quarter 
sessions  enrollimj  it  may,  on  certiorari,  be 
quashed  vpon  that  ground. 

Seiuble  :  When  a  district  councilpass  a  resolution 
under  sect.  84  directing  their  surveyor  to  apply 
to  two  justices  to  view  the  highway  proposed  to 
be  diverted,  the  right  of  justices  to  view  under 
this  resolution  is  not  limited  to  the  first  two 
justices  who  may  view  ;  if  the  two  justices  who 
first  view  in  pursuance  of  the  resolution  refuse 
to  certify  under  sect.  85  that  the  propoted  new 
highway  is  nearer  or  more  commodious  than  the 
old  one,  the  proceedings  do  not  come  to  an  end 
but  two  other  justices  may  view  without  any 
fresh  resolution  of  the  council  being  passed  for 
that  purpose,  and,  if  satirfied,  may  give  a  cer- 
tificate. 

Semble :  Publication  in  a  weekly  newspaper  for 
four  successive  weeks  before  the  issuing  of  the 
certificate,  it  a  sufficient  publication  in  a  news- 
paper within  sect.  85,  edthough  less  than  the  fuU 
twetUy-eight  days  may  have  elapsed  between  the 
date  of  the  first  publicaUon  and  the  dale  of  ihe 
issuing  of  the  certificate. 

Semble :  The  certificate  is  not  bad  by  reason  of  its 
not  reciting  that  the  justices  who  issued  it  had 
before  them  the  written  consent  of  the  owner  of 
the  land  through  which  the  proposed  new  high- 
way is  to  go.  It  is  sufficient  if  in  fact  such 
consent  i*  before  them  when  they  issue  the  cer- 
tificate, though  that  consent  need  not  appear  on 
the  face  of  the  certifi^^ate.  Nor  is  the  certificate 
bad  merely  because  after  giving  sufficient  reasons 
derived  from  their  own  view  and  their  own  know- 
ledge for  their  conclusion  that  the  proposed  nsto 
road  is  more  commodious  than  the  old  road,  the 
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justices  go  on  to  give  in  their  certifieate  other 
reaeont  derived  from  inqviriet  made  by  them. 

Bulk  for  a  certiorari  to  bring  tip  and  qnash 
a  certificate  of  two  juatices  made  under  tlie  High- 
way Acta  in  proceedings  for  the  diyersion  of 
a  certain  public  footpath,  and  also  the  order  of 
quarter  sesBiona  ordering  that  certificate  to  be 
enrolled. 

MeaarB.  John  Abrej,  Joaeph  laard,  Arthur 
Isard,  and  Oswald  Isard,  being  the  ownera  in  fee 
aimple  of  certain  lands  known  as  the  Blue  Barn 
Building  Estate  and  the  Meadow  Lawn  Building 
Estate,  situate  in  and  adjacent  to  Douglas-road 
and  Brook-street,  Tonbridge,  were  desirous  that 
a  certain  public  highway  —  namely,  a  footpath 
throi^h  their  land  from  Douglas-road  into 
Brook-street  (known  aa  the  Blue  Barn  foot- 
path)— should  be  in  part  diverted  by  stopping 
up  878ft.  or  tbereabouta  of  the  north-easterly 
portion  of  such  footpath  (the  part  to  be  stopped 
up  commencing  at  a  point  in  Douglas-road  about 
506ft.  from  Waterloo-road,  Tonbridge,  and  thence 
running  in  a  south-westerly  direction)  and  by 
forming  in  lieu  thereof  a  new  footpath,  com- 
mencing at  the  point  506ft.  from  Waterloo- 
road  aforesaid,  and  then  running,  first,  in  a 
westerly  direction  and  then  in  a  southerly  direc- 
tion to  a  point  where  the  proposed  diveraion 
oeaaed. 

Accordingly,  on  the  25th  April  1903,  they  by  a 
notice  in  writing  addreaaed  to  the  urban  diatrict 
council  of  Tonbridge.  and  to  their  clerk  and  their 
Burveyor,  after  reciting  that  they  were  the  ownera 
in  fee  simple  of  the  laiids  in  question,  and  that 
they  were  desirous  of  diverting  a  certain  highway 
and  substituting  therefor  a  highway  over  the  Blue 
Bam  Estate  or  part  thereof  which  would  be  more 
commodious  to  the  public,  and  that  they  were 
deairona  that  the  old  highway  should  be  entirely 
stopped  up,  gave  notice  and  required  the  clerk 
and  surveyor  to  the  council  to  assemble  the 
council,  and  when  so  assembled  to  submit  to  it 
their  wishes  and  desires  in  respect  of  such  diver- 
sion, and  in  case  the  council  should  agree  thereto 
that  the  council  should  by  its  proper  officers  take 
all  such  steps  and  do  all  such  things  aa  might  be 
necessary  for  diverting  and  stopping  up  the 
highway  in  accordance  with  the  provisions  of 
the  statute,  and  they  thereby  gave  notice  that 
they  consented  to  the  proposal  and  to  the  making 
of  the  new  highway. 

On  the  1st  July  the  urban  diatrict  council  (being 
the  urban  sanitary  authority  and  surveyora  of 
highways  for  the  diatrict  of  Tonbridge)  having 
belcre  them  the  wish  and  proposal  of  the  owners 
for  the  diversion  of  the  highwaya  resolved,  in 
pursuance  of  sect.  84  of  the  Highway  Act  1835 
and  of  sect.  141  of  the  Public  Health  Act  1875, 
that  the  wish  and  proposal  of  the  owners  then 
submitted  to  the  meeting  to  divert  the  highway 
described  in  their  notice  of  the  25th  April,  be 
agreed  to ;  and  they  also  by  resolution  ordered 
and  directed  their  surveyor  in  purauance  of 
sect.  84  to  apply  to  two  juaticea  of  the  peace  for 
the  county,  acting  in  and  for  the  petty  sessional 
division  of  Tonbridge,  to  view  the  highway  so 
proposed  to  be  stopped  up  and  diverted,  and  to 
take  such  other  and  subsequent  steps  with  a 
view  to  giving  effect  to  the  wish  and  proposal  of 
the  ownera  as  should  or  might  be  reasonably 
required. 


The  surveyor,  by  notice  in  writing  dated  the 
3rd  July  1903,  applied,  in  pursuance  of  the  above 
resolution  of  the  council,  to  Charles  Kemp  and 
Robert  Wingate,  Esquires,  two  josticeB  of  the 
peace,  to  view  the  footpath. 

These  two  justices  viewed  the  footpath,  bat 
refused  to  give  any  directions  or  to  make  any 
certificate,  as  it  did  not  appear  to  them  that  the 
proposed  diversion  and  taming  of  the  highway 
would  be  either  nearer  or  more  commodious  to 
the  publio. 

Notwithstanding  such  refusal,  and  no  new 
application  or  proposal  having  been  made  under 
sect.  84  of  the  Act  to  the  urban  district  council, 
the  surveyor  to  the  council,  purporting  to  act  in 
pursuance  of  the  owners'  notice  of  the  25th  April, 
the  provisions  of  the  Act  and  of  the  resolutions 
of  the  council  of  the  1st  July,  by  a  notice  in 
writing,  dated  the  9th  Nov.  1903,  applied  to  two 
other  justices  (Messrs.  Beeching  and  Brown)  for 
that  petty  sessional  division,  forthwith  to  view 
the  highway  proposed  to  be  stopped  up  and 
diverted. 

In  pursuance  of  the  surveyor's  application  of 
the  9th  Nov.,  these  two  justices — not  being  the 
justices  who  had  previously  viewed  the  highway 
— on  the  11th  Nov.  1903  together  viewed  the 
public  highway  intended  to  be  in  part  stopped  up 
and  diverted,  and  the  line  of  the  new  highway  so 
proposed  to  be  made  in  lieu  thereof,  which  high> 
ways  were  wholly  aituate  in  the  pariah  of  Ton- 
bridge  Urban. 

Upon  Buoh  view  it  appeared  to  the  justices 
that  the  publio  highway  proposed  to  be  in  part 
stopped  up  and  diverted  might  be  diverted  and 
turned  so  aa  to  make  the  same  more  com- 
modious to  the  public  by  stopping  up  the 
part  thereof  so  proposed  to  be  stopped  up,  and 
making  in  lieu  thereof  the  proposed  new  highway; 
and,  accordingly,  the  justices  on  the  11th  Nov. 
directed  the  Tonbridge  Urban  District  CouncU 
and  their  surveyor  to  affix  or  cause  to  be  affixed 
the  necessary  notice  at  the  side  of  the  highway 
and  to  advertise  the  same  in  the  newspaper  as 
required  by  sect.  85  of  the  Highway  Act  1835. 

On  the  14th  Nov.  the  surveyor  affixed  the 
notice  at  the  ends  of  the  highway  to  be  diverted ; 
the  notice  was  dated  the  11th  Nov.,  and  by  it 
notice  was  thereby  given  that  on  the  7th  Jan. 
application  would  be  made  to  the  justices  as- 
sembled at  quarter  sessions  for  the  county  of 
Kent  at  Maidstone  for  an  order  that  the  high- 
way, being  a  footpath  through  the  lands  of  the 
ownera  in  question,  should  be  in  part  diverted, 
and  that  in  lieu  thereof  a  new  footpath  should  be 
formed,  and  that  the  certificate  of  two  justices 
who  had  viewed  the  highway  or  footpath  and 
the  proposed  diversion,  and  of  proof  having 
been  given  to  such  justices  of  the  publica- 
tion of  the  several  notices  required  by  the 
atatute,  with  a  plan  of  the  old  and  proposed  new 
footpaths,  would  be  lodged  with  the  clerk  of  the 
peace  for  the  county  on  the  7th  Deo.  He  also 
inserted  the  same  notice  in  a  newspaper  called  the 
TotAridge  Free  Frees,  a  newspaper  published 
weekly  in  Tonbridge  and  circulated  in  the  dis- 
trict and  generally  in  the  county  of  Kent. 

The  notice  was  inserted  in  the  issues  of  that 
newspaper  dated  the  14th,  2lBt,  28th  Nov.,  and  on 
the  5th  Dec.  The  council  or  their  surveyor  also, 
on  four  successive  Sundays  next  after  the  making 
of  such  view  by  the  justices-^nsmely,  on  Sun- 
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^B,  the  15th,  22nd,  29th  Not.,  and  6th  Deo.— 
amed  or  caused  to  affixed  a  like  notice  on  or 
near  the  principal  door  of  the  parish  church  of 
Tonbridg^  and  two  other  churches. 

On  Monday,  the  7th  Deo.  the  justices  issued 
their  certificate,  which  on  the  same  day  was  lodged 
with  the  clerk  of  the  peace. 

The  certificate  recited  the  facts  already  set  out ; 
it  recited  that  Mr.  Abrey  and  the  Messrs.  Isard 
were  the  owners  of  the  lands  known  as  the  Blue 
Dam  BuildingEstate,  and  that  they  were  desirous 
that  a  certain  public  hiffhwaT— namely,  "  a  foot- 
path through  their  said  kind  — should  be  in  part 
diverted.  So  that  the  certificate  recited  that 
Messrs.  Abrey  and  Isard  were  the  owners  of  the 
Slue  Bam  Estate,  and  that  they  were  owners  of 
the  land  on  which  the  old  footpath  was,  but  it 
did  not  state  that  they  were  owners  of  the  land 
on  which  the  proposed  new  highway  was  to  be 
made. 

The  certificate  also  (among  other  things)  re- 
cited that  on  the  11th  Not.  the  two  justices 
making  it  had  together  Tiewed  the  highway  pro- 
posed to  be  diverted  and  the  line  of  the  pro- 
posed new  highway,  and  that  upon  such  view  it 
appeared  to  them  that  the  highway  proposed  to 
be  in  part  stopped  up  and  mverted  might  be 
diverted  so  as  to  make  the  same  more  commodious 
to  the  public  by  stopping  np  the  part  proposed  to 
be  stopped  up,  and  by  making  in  lieu  thereof  the 
proposed  new  highway.  It  also  recited  that  the 
justices  on  the  11th  Not.  directed  the 

Urban  diatriot  oonnoil  and  their  rarrvyor  to  affii,  and  in 
pannaDce  of  auoh  direction  the  gud  oonnoil  did  affix  or 
eanie  to  be  affixed,  a  notice  in  the  form  or  to  the  effect 
of  sohed.  No.  19  of  the  Higrhway  Act  1835  in  legible 
ohataoters  at  the  plaoe  and  by  tbe  side  of  each  end  of 
the  said  higfhwajr  from  whence  the  aame  ia  proposed  to 
be  made,  tamed,  and  diverted  as  aforeaaid,  and  thereby 
gave  notice  that  on  the  7th  Jan.  next  application  wonld 
be  made  to  Hia  Majecty'a  jaatioes  of  the  peace  aasembled 
at  quarter  aaisiona  [at  Maidstone]  for  an  order  that  the 
•aid  highway  be  in  part  diverted  by  stopping  np  the 
portion  thereof  hereinbefore  particnlarly  deacribed,  and 
by  forming  in  lien  thereof  the  new  highway  hereinbefore 
mentioned  and  described. 

Then  after  reciting  the  publication  of  the 
notices  as  above  set  out,  tne  certificate  pro- 
ceeded .- 

And  whereas  proof  hath  now  this  day  been  here  given 
nnto  and  before  and  to  the  satiafaotion  of  na  the  said 
jnstiaes,  as  well  as  by  the  evidence  of  witneasea  npon 
oath  as  otherwise,  that  the  said  several  notices  and 
reaolation  hereinbefore  mentioned  have  been  respeo- 
tively  given,  made,  agreed  to,  affixed,  and  published  in 
tbe  manner  and  at  the  times  and  places  hereinbefore 
puticnlarly  mentioned  and  teeited  and  in  manner  and 
form  as  by  tiie  said  statnte  in  raoh  case  made  and 
provided  is  required,  and  a  plan  has  now  at  the  same 
time  been  here  delivered  to  ng  the  said  jnatioespar- 
tioalarly  describing  the  aaid  old  and  the  aaid  propoaed 
new  highway  .  .  .  Now  we  whoae  names'  are  here- 
nnto  set  and  sabaoribed,  being  rach  joatioea  aa  afo  reaaid, 
in  porsnanoe  of  the  said  statute  in  anch  case  made  and 
provided  do  hereby  certify  tlist  on  the  11th  day  of  Not. 
in  the  year  1903  we  togetlier  and  in  the  preaenoe  of  each 
oUier  at  the  same  time  viewed  the  said  highway  and 
the  said  part  thereof  so  proposed  to  be  atopped  up  as 
aforesaid,  and  also  the  said  new  highway  so  resolved  to 
be  made  in  lieu  of  iba  part  to  be  stopped  np  as  afore- 
aaid, and  that  upon  anch  view  we  found  that  tbe  said 
proposed  new  highway  ia  and  will  be  mor«  oommodions 
to  tiie  pablio.    And  we  the  said  jastiaes  hereby  farther 


certify  that  the  reaaona  why  the  said  propoaed  new 
highway  ia  and  will  be  more  oommodions  to  the  public 
are  as  follows :  Beoanae  the  said  old  highway  is  a  mere 
foot  track  across  an  open  field  which  is  very  wet  and 
muddy  in  winter  and  very  inconvenient  to  the  liege  sub- 
jects of  our  Lord  the  King  using  and  travelling  along 
the  said  highway,  whilst  the  proposed  new  highway  will 
be  of  a  uniform  width  of  aix  feet,  and  will  be  formed 
with  a  solid  bottom,  and  with  a  three-inch  top  course  of 
tar  paving.  It  ia  understood  that  anch  six  feet  foot- 
path will  eventually  form  part  of  a  new  thirty-six  feet 
roadway  to  be  ultimately  lighted  and  taken  over  by  the 
urban  district  council  of  Tonbridge. — Qiven  under  our 
handa  at  the  Priory  in  tbe  town  of  Tonbridge  .  .  . 
this  7th  day  of  Deoember  in  the  year  1903. — Signed, 
Abthub  BsBcama,  Hkbbbbt  Bbown. 

On  the  7th  Jon.  1904  application  was  made  at 
the  adjonmed  Court  of  Quarter  Sessions  held  at 
Maidaloneb  for  the  enrolment  of  the  certificate 
given  by  the  two  justices  authorising  the  stop- 
ping up  and  diversion  of  the  footpath.  The 
application  was  made  by  the  Tonbridge  Urban 
District  Council  as  surTcyors  of  the  highvrays 
within  their  district  at  the  instance  of  Mr.  Abrey 
and  the  Messrs.  Isard,  the  applicants.  The  foot, 
path  lay  within  the  district  of  the  Tonbridge 
Urban  District  Council,  terminating  at  a  point 
which  adjoined  the  district  of  the  Tonbridge 
Rural  District  Council. 

The  Tonbridge  Rural  District  Council  and  a 
Mr.  Eastwood  (a  landowner  in  the  neighbour- 
hood) appealed  and  appeared  at  the  quarter 
sessions  to  oppose  the  application  for  the  enrol- 
ment. 

The  certificate  was  read  in  open  court,  as  pro- 
vided by  seot.  85  of  the  Act,  and,  upon  the  reading 
of  the  same,  certain  objections  were  taken  that  the 
certificate  was  bad  upon  the  face  of  it  for  reasons 
herdnafter  set  out.  Upon  their  appeal  by  the 
rural  council  being  called  on,  the  respondents 
thereto — Messrs.  Abrey  and  Isard — objected  that 
the  notice  of  appeal  was  bad,  in  that  it  had  been 
given  fourteen  clear  days  only  before  the  7th  Jan. 
1901,  the  date  of  the  holding  of  the  quarter 
sessions  at  Maidstone,  whereas,  as  they  were  there 
held  by  adjournment  fix>m  Canterbury,  the  notice 
ought  to  have  been  given  fourteen  clear  days 
prior  to  the  holding  of  the  quarter  sessions  at 
Canterbury  on  the  5th  Jan.,  but  such  notice  was 
given  on  the  23rd  Deo.,  and  therefore  only  twelve 
clear  days  before  the  5th  Jan. 

The  quarter  sessions  overruled  the  objections 
to  the  oertificato,  and  held  that  tbe  notice  of 
of  appeal  was  out  of  time,  and  dismissed  the 
appeal  of  the  rural  district  council  with  costs; 
and  they  ordered  the  certificate  to  be  enrolled 
among  the  records  of  the  court. 

The  above  rule  for  certiorari  was  then  obtained 
to  remove  into  the  High  Court  and  quash  the  cer- 
tificate of  the  two  justices  dated  the  7th  Deo. 
1903,  and  the  order  of  quarter  sessions  that  the 
certificate,  together  with  the  proofs  and  plans 
thereto  annexed,  should  be  enrolled  by  the  clerk 
of  the  peace  among  the  records  of  the  court  of 
quarter  sessions  for  the  county,  and  that  the  old 
footpath  or  highway  in  the  order  mentioned  should 
be  diverted,  tamed,  and  stopped  up. 

The  grounds  of  tiie  rule  (wnich  was  obtained  at 
the  instance  of  the  rural  dutrict  council  and  Mr. 
Eastwood)  were :  (1)  That  both  the  certificate  and 
the  order  of  quarter  sessions  were  void  as  being 
made  without  jurisdiction;  (2)  that  thera  were  no 
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proper  proceedinga  under  sects.  84  and  8.5  of  the 
Higliway  Act  1835,  warranting  procedure  under 
sect.  85 ;  (3)  that  the  request  of  the  25th  April 
1903  and  resolation  of  the  1st  July  1903 
having  been  acted  on,  and  the  juatioes  viewing 
pursuant  thereto  refusing  a  certificate  under 
sect.  85,  further  proceedings  on  the  same  request 
and  resolution  were  incompetent;  (4)  that  the 
justices  viewing  had  no  consent  in  writing  at  all 
by  owners  wibhir  the  meaning  and  requirements 
of  the  section  (sect.  85)  before  them  when  viewing, 
and  before  ordering  notices  to  be  affired,  &o. ; 
(5)  that  no  consent  by  owners  in  accordance  with 
sect.  118  of  the  Act  and  sched.  form  No.  18  was 
in  existence,  nor  was  any  such  consent  before  the 
justices  viewing;  (6)  that  sect.  85  was  not  com- 
plied with  as  regards  (i.)  notices  at  ends  of  roads, 
(ii.)  notices  on  church  door,  (iii.)  notices  or  adver- 
tisements in  newspaper;  (7)  that  the  certificate 
was  made  too  soon  after  the  view  by  the  justices  ; 
(8)  that  the  reasons  for  the  new  path  being  more 
commodious  were  insufficient,  bad,  and  illegal, 
wholly  or  partly;  (9)  that  the  certificate  and 
order  of  quarter  sessions  were  bad  on  their  face 
nespeotively. 

The  Highway  Act  1835  (5  &  6  WilL  4,  o.  50) 
provides : 

Seat.  84.  When  toe  inbabitants  in  veitry  auembled 
shall  deem  it  expedient  that  any  highway  should  bo 
■topped  np,  diverted,  or  tamed,  cither  entirely  or  reasrv- 
ing  a  bridleway  or  footway  along  the  whole  or  any  part 
or  parts  thereof,  the  obaiiman  of  such  meeting  shall,  by 
an  order  in  writing,  direct  the  surveyor  to  apply  to  two 
jnetioee  to  view  the  earns,  and  shall  anthorise  him  to 
pay  all  the  expenses  attending  anoh  vi9w,  and  the 
■topping  up,  diverting,  or  taming  anoh  highway,  either 
entirely  or  sabieot  to  Buoh  reservation  aa  aforesaid,  ont  of 
the  money  received  by  him  for  the  pnrpaaeB  of  this  Aot : 
Provided,  nevprtheleas,  that  if  any  other  party  shall  be 
deBirons  of  stopping  np,  diverting,  or  turning  any  high- 
way as  aforesaid,  he  shall,  by  a  notioe  in  writing, 
re(iure  the  Borveyor  to  give  notioe  to  the  ohorohwardeni 
to  assemble  the  inhabitants  in  TSitry,  and  to  submit  to 
them  the  wish  of  anoh  person  ;  and  if  such  inhabitants 
shall  agree  to  the  proposal  the  said  lurveyor  shall  apply 
to  the  joaticea  aa  lut  aforesaid  for  the  pnrpoaea  afore- 
said ;  and  in  anoh  case  the  expeneea  aforesaid  ahall  be 
paid  to  anch  surveyor  by  the  aaid  party,  or  be  reoover- 
able  in  the  same  manner  aa  any  forfeiture  ia  recover- 
able under  this  Aot ;  and  the  said  surveyor  ia  hereby 
roqaired  to  make  euch  applioation  aa  aforeaaid. 

Sect.  85.  When  it  shall  appear  upon  aach  view  of 
such  tiro  justices  of  the  peace,  made  at  the  request  of 
the  said  anrveyor  as  aforeaaid,  that  any  pnblio  highway 
may  be  diverted  and  tnmed,  either  entirely  or  anbjeot 
aa  aforeaaid,  ao  aa  to  make  the  same  nearer  or  more 
commodious  to  the  pnblio,  and  the  owner  of  the  lands 
or  grounds  throngh  which  such  new  highway  so  proposed 
to  be  made  shall  consent  thereto  by  writing  under  hia 
hand,  or,  if  it  shall  appear  upon  such  view  that  any 
public  highway  is  unnecessary,  the  said  j  notices  shall 
direct  the  anrveyor  to  affix  a  notioe  in  the  form  or  to  the 
effect  ot  achedule  (No.  19)  to  this  Aot  annexed  in 
legible  cbaraotera  at  the  place  and  by  the  side  of  aaoh 
end  of  the  said  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  >or  stopped  np,  either 
entirely  or  subject  as  aforesaid,  and  also  to  insert  the 
same  notice  in  one  newspaper  published  or  generally  cir- 
culated in  the  county  where  the  highway  so  proposed 
to  be  diverted  and  turned  or  stopped  up,  either  entirely 
or  snbjeot  as  aforesaid  (as  the  case  may  be),  ahall  lie 
for  four  ancoeasive  weeks  next  after  the  said  justices 
have  viewed  anoh  public  highway,  and  to  affix  a  like 
notice  on  the  door  ot  the  church  of  every  parish  in 


which  such  highway  so  proposed  to  he  diverted,  tnmed, 
or  stopped  up,  either  entirely  or  suhjeot  as  afore- 
said, or  any  part  thereof,  ahall  lie  on  four  auocessive 
Sundays  next  after  the  making  of  such  view ;  and  the 
ssid  several  notices  having  been  so  published,  and 
proof  thereof  having  been  given  to  the  satisfaotion  of 
the  said  justices,  and  a  plan  having  been  delivered  to 
them  at  the  same  time  particularly  describing  the  old 
and  the  proposed  new  highway,  by  metes,  bounds,  and 
admeasurement  thereof,  which  plan  ahall  be  verified  by 
some  competent  surveyor,  the  aaid  joatices  shall  pro- 
ceed to  certify  under  their  hands  the  fact  of  their 
having  viewed  the  said  highway  as  aforeaaid,  and  that 
the  proposed  new  highwsy^is  nearer  or  more  commodious 
to  tne  public ;  and,  if  nearer,  the  aaid  oertifioate  shall 
state  the  number  of  yards  or  feet  it  is  nearer,  or,  if 
more  commodious,  the  reasons  why  it  is  so ;  and  if  the 
highway  ia  propoaed  to  be  stopped  up  as  unnecessary, 
either  entirely  or  subject  as  aforesaid,  then  the  certili- 
cate  shall  state  the  reason  why  it  is  unnecessary;  and 
the  said  oertifioate  of  the  said  jnstioes,  together  with 
the  proof  and  plan  so  laid  before  them  as  afore- 
said, ahall,  aa  soon  as  oonveniently  may  be  after  the 
making  of  the  said  oertifioate,  be  lodged  with  the  clerk 
of  the  peaoe  for  the  county  in  which  the  said  highway 
ia  situated,  and  shall  (at  the  quarter  sessions  which 
ahall  ba  holden  for  the  limit  within  which  the  highway 
so  diverted  and  turned  or  stopped  np,  either  entirely 
or  subject  as  aforesaid  shall  lie,  next  after  the  expira- 
tion of  four  weeks  from  the  day  of  the  aaid  oertifioate 
of  the  said  justices  liaving  been  lodged  with  the  clerk 
of  the  peace  as  aforesaid)  be  read  by  the  said  clerk  of 
the  peace  in  open  court ;  and  the  said  certificate, 
together  with  the  proof  and  plan  as  aforesaid,  aa  well 
as  the  consent  in  writing  of  the  owner  of  the  land 
through  whicht  he  new  highway  is  proposed  to  be  made, 
shall  be  enrolled  by  the  clerk  of  the  peaoe  amongst  tho 
records  of  the  said  court  of  quarter  sessions :  Pro- 
vided always,  that  any  peraon  whatever  ahall  be  at 
liberty,  at  any  time  previous  to  the  aaid  quarter 
aessions,  to  inspect  the  said  oertifioate  and  plan  ao  as 
aforesaid  lodged  with  the  said  clerk  of  the  peaoe,  and 
to  have  a  copy  thereof,  on  payment  to  the  clerk  of  the 
peaoe  at  the  rate  of  sixpence  por  folio,  and  a  reasonable 
compeneation  for  the  oopy  of  the  plan. 

The  form  of  the  notioe  given  in  sched.  No.  19 
is  set  oat  in  the  judgment  of  Lord  Alverstone, 
C.J. 

Dickeru,  K.C.  (B.  Cunningham  Glen  and  H.  C. 
Dickens  with  him),  for  the  justices,  showed 
cause. — It  is  said  that  sect.  85  was  not  complied 
with  ae  to  notices,  as  it  does  not  appear  on  the 
face  of  the  certificate  that  the  notices  at  the  ends 
of  this  highway  were  standing  there  for  fonr 
weeks — that  is,  every  day  of  the  four  weeks. 
The  answer  to  that  is  that  the  certificate  follows 
the  Act,  and  there  is  nothing  in  the  Act  to 
show  that  the  justices  have  to  certify  that  the 
notices  were  up  for  every  day  of  the  four  weeks. 
It  IB  not  necessary  that  the  certificate  should 
state  that  the  preliminaries  required  by  sect.  84 
have  been  complied  with ;  it  is  sufficient  if  it 
states  the  existence  of  the  circumstances  required 
by  sect.  85 : 

Beg.  V.  Harvey,  31  L.  T.  Bsp.  505 ;  L.  Bep.  10 
Q.  B.  46. 
The  present  certificate  actually  follows  the  words 
of  the  section.  It  does  state,  and  it  ought  to 
state,  all  that  is  required  to  be  proved  before  the 
justices,  and  all  that  the  ja<stioes  are  required 
to  do,  which  would  be  matters  within  their  own 
knowledge  (per  Blackburn,  J.  in  Beg.  v.  ^arvey, 
ubi  sup.),  but  it  is  not  necessary  that  the  jnstioes 
should  state  facts  which  are  not  in  their  own 
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knowledge :  (lb,).  With  regard  to  the  objection 
that  there  were  two  views,  that  was  a  matter 
for  appeal  to  the  quarter  sessions,  and  not  for 
eerliorari : 

Per  BUokbnm  and  Mellor,  JJ.  in  Reg.  ▼.  Barvey 
(ubt  «up.). 

In  Bex  ▼.  Cambridgethire  Jmtieet  (4  A.  &  E.  Ill), 
a  case  which  dealc  with  similar  objections,  it  is 
said  at  the  end  of  the  headnote :  '*  The  general 
mle  is,  that  the  court  will  not,  on  application  for 
a  certiorari,  notice  objections  raised  bj  affidavit, 
at  least  where  they  might  have  been  brought 
before  the  sessions  on  appeal."  That  exactly 
applies  to  this  case.  The  objection  that  there 
was  no  jurisdiction  to  make  the  certificate  because 
two  other  justices  had  viewed  and  had  refused 
the  certificate,  was  a  ground  of  appeal  which  was 
open  on  an  appeal  to  quarter  sessions,  and  that 
procedure  ought  to  have  bsen  adopted.  The 
certificate  was  not  bad  for  that  reason.  The 
order  to  the  justices  to  view  is  dot  an  order  pro- 
perly so  called;  it  is  a  mere  step  in  the  pro- 
ceedings to  obtain  an  order.  In  Jieg.  v,  Surrey 
Justices  (L.  Bep.  5  Q.  B.  87,  at  p.  92)  Hannen,  J. 
says :  "  The  provisions  and  proceedings  which 
are  provided  for  by  sect.  85  for  the  purpose  of 
stopping  up  a  highway  are  all  proceedings  which 
lead  up  to  an  order  to  be  made  in  quarter 
sessions."  There  is  no  operative  order  until  the 
quarter  sessions  make  an  order  under  sect.  91.  It 
is  immaterial  who  the  two  justices  are  who  view  ; 
all  that  is  needed  is  that  two  justices  should  view 
and  make  a  certificate  for  the  information  of  the 
quarter  sessions  ;  and  the  fact  that  two  justices 
viewed  and  refused  to  give  the  certificate,  does  not 
prevent  any  two  other  justices  from  viewing  and 
giving  a  certificate.  Then  the  next  point  is  that 
the  consent  of  the  owners  of  the  land  on  which 
the  new  highway  is  to  be  made  is  not  mentioned 
in  the  certificate.  There  was  sufficient  evidence 
of  such  consent,  and  the  certificate  need  not 
mention  that  consent.  In  Reg.  v.  Surrey  JwiUeei 
(26  L.  T.  Rep.  22,  at  p.  24)  Lnsh,  J.  says  :  "  The 
Act  does  not  say  that  the  consent  of  the  owner 
must  appear  on  the  certificate,  nor,  indeed,  on  the 
order  itself.  It  only  requires  the  owner's  consent 
as  a  fact."  Sect.  118  says  that  the  forms  of 
proceedings  are  to  be  as  in  the  schedule,  and  form 
No.  18  is  the  form  for  the  consent  given  by  the 
owner.  It  is  sufficient  if  the  consent  of  the  owner 
be  shown  by  that  form,  without  its  being  shown 
on  the  face  of  the  certificate.  All  sect.  85  says 
with  regard  to  the  owners  consent  is  that,  when  it 
shall  appear  to  the  jostices  who  view  that  the 
owner  of  the  lands  ibrongh  which  the  new  high- 
way is  to  pass,  has  consented  in  writing,  then 
they  can  direct  the  surveyor  to  affix  the  notices. 
It  does  not  state  that  the  certificate  is  t^  show 
that  consent.  With  regard  to  the  notices,  there 
is  nothing  in  sect.  85  to  show  that  the  notices 
have  to  be  affixed  at  the  ends  of  the  road  for  four 
weeks,  or  for  any  specified  time.  The  provision 
as  to  the  four  weeks  applies  only  to  the  publica- 
tion of  the  notice  in  the  newspaper  and  on  the 
church  doors  ;  it  does  not  apply  to  the  previous 
part  as  to  the  notices  at  the  ends  of  the  road.  It 
is  sufficient  if  they  are  up  a  reasonable  time 
so  as  to  give  notice  to  the  inhabitants,  and 
here  they  were  up  a  reasonable  time.  The 
notice  was  published  in  the  newspaper  and  on 
the  church  doors  for  the  necessary  four  weeks. 


The  next  point  is  as  to  the  statement  in  the 
certificate  that  the  new  road  is  more  commodious 
than  the  old.  It  is  not  necessary  for  the  certifi- 
cate to  state  that  the  new  road  is  "  nearer  or  more 
commodious  ";  it  is  valid  if  it  alleges  one  of  these 
alternatives  (,Beg.  ▼.  Phillips,  L.  Rep.  1  Q.  B. 
618),  which  the  present  certificate  does,  as  it  says 
that  the  new  road  will  be  more  "  commodious." 
The  justices  must,  no  doubt,  state  in  the  certifi- 
cate the  reasons  why  the  road  will  be  more 
commodious,  and  these  reasons  must .  be  reasons 
disclosed  by  the  view  upon  their  own  personal 
inspection,  and  not  from  statements  made  by 
other  parties  (per  Oockbam,  C.J.  in  Beg.  v. 
Wallace,  40  L.  T.  Eep.  518,  at  p.  620 ;  4  Q.  B, 
Div.  641,  at  p.  644).  There  the  certificate  was 
held  to  be  invalid  because  the  only  reasons  given 
were  the  result  of  inquiries  from  other  persons. 
Here  the  certificate  gives  sufficient  reasons  derived 
from  their  own  view  and  their  own  personal 
knowledge,  and  it  does  not  render  the  certificate 
bad  that  the  justices  go  on  to  state  that  the 
footpath  would  eventually  form  part  of  a  36ft. 
road,  and  so  on. 

Danchwerts,  R.C.  and  Hohler  for  the  rural 
district  council  and  Mr.  Eastwood,  in  support  of 
the  rule. — The  certificate  of  the  justices  and  the 
order  of  quarter  sessions  enrolling  it  are  bad  and 
ought  to  be  quashed.  With  regard  to  the  question 
as  to  what  matters,  on  an  application  for  certiorari, 
can  be  shown  by  affidavit  and  what  cannot  be  so 
shown,  the  distinction  is  this,  that  yon  cannot  on 
affidavit  go  into  a'  question  which  is  within  the 
jurisdiction  of  the  justices  or  merely  goes  to  the 
merits,  but  you  can  by  affidavit  go  into  any  ques- 
tion which  shows  that  the  justices  had  no  juris- 
diction at  all.  In  Bex  v.  Cambridgeshire  Justices 
(4  A.  &  E.,  at  p.  113),  it  is  said :  "  Secondly,  upon 
the  merits,  the  following  objections  to  the  recited 
order  were  raised  by  affidavit."  All  that  the 
court  there  say  is  that,  on  an  application  for 
certiorari,  you  cannot  in  an  affidavit  quarrel  with 
the  merits  of  an  order,  as  that  is  matter  of  appeal, 
and  you  cannot  go  into  questions  which  are  wholly 
within  the  jurisdiction  of  the  justices ;  but  if  the 
matters  go  to  the  jurisdiction  of  the  justices,  as, 
for  instance,  by  some  preliminary  condition  not 
having  been  complied  with,  then  on  certiorari 
those  matters  can  be  shown  by  affidavit  and  it  is 
immaterial  that  in  such  case  you  may  also  raise 
the  same  matters  by  appeal ;  the  matter  may  be 
raised  either  by  certiorari,  prohibition,  or  appeal : 

Beg.  V.  Bolton,  1  Q.  B.  66  ; 

Mibpard  v.  Caffln,  2  W.  Bl.  1330. 

The  first  point  here  is  that  the  justices  who 
viewed  had  no  jurisdiction  to  proceed  or  to  issue 
the  certificate,  because  it  has  been  laid  down  over 
and  over  again  that  every  requisite  of  these 
sections  must  be  carefully  and  accurately  followed 
at  every  step  in  accordance  with  the  statute.  The 
cases  to  that  effect  are  collected  in  Pratt  on  High- 
ways, 14th  edit.,  pp.  235  et  seq.  That  the  justices 
in  giving  this  certificate  are  acting  judicially  is 
quite  clear  from  the  case  of  Beg.  v.  Surrey 
Justices  (L.  Rep.  5  Q.  B.  466),  the  rule  in  which  was 
made  absolute  almost  in  the  same  terms  as  those 
in  which  the  rule  in  the  present  case  has  been 
obtained.  What  the  certificate  ought  to  contain 
is  set  out  by  Blackburn,  J.  (at  p.  470).  Two 
justices  had  previously  viewed  in  accordance 
with  the  resolution  of  the  council  of  the  1st  July. 
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That  ezlianBted  the  resolation,  and  nntil  the 
oonncil  pajssed  a  fresh  resolntion  that  their  enr- 
veyor  should  again  apply  to  two  other  jnstioes 
to  view,  no  justices  would  have  power  to  view. 
There  was  no  such  fresh  resolution,  and  therefore 
the  two  justices  who  actually  viewed  and  ^a.Ye 
their  certificate  had  no  jnriBdiotion.  Their  right 
to  view  was  a  condition  precedent  to  their  right 
to  enter  npon  the  maUer  at  all  or  give  a  certifi- 
cate. It  does  not  foUow  that  any  two  justices 
can  view;  the  justices  to  view  are  the  justices 
who  are  applied  to  under  the  resolution  of  the 
district  council,  and  if  those  justices  do  view  and 
do  refuse  a  certificate  then  the  proceedings  ought 
to  be  commenced  de  novo  and  another  resolation 
parsed.  The  next  objection  to  the  certificate  is 
that  the  justices  when  viewing  had  no  consent 
in  writing  of  the  owners  through  whose  lands  the 
new  highway  was  to  go.  Before  they  ordered  the 
notices  to  be  put  up  they  ought  to  have  shown 
that  the  consent  in  writing  of  such  owners 
existed.  Under  sect.  118  the  forms  of  proceedings 
are  required  to  be  according  to  the  forms  in  the 
schedule,  and  form  18  in  the  schedule  gives  the 
form  for  such  consent,  and  it  must  be  in  writing, 
and  these  forms  must  be  accurately  followed: 
Daviion  v.  GfiU,  1  East,  64. 

These  two  things,  the  jurisdiction  of  the  justices 
to  view  and  the  having  before  them  the  consent 
in  writing  of  the  owners,  were  conditions  prece- 
dent, and,  not  having  been  fulfilled,  the  justices 
had  no  jurisdiction  to  order  the  surveyor  to 
affix  the  notices  at  the  time  when  they  were 
ordered  to  be  affixed.  Then  the  next  important 
point  is,  that  the  provisions  of  sect.  85  were  not 
complied  with  as  to  notices.  The  provision  in 
that  Eection  as  to  the  four  successive  weeks 
applies  equally  to  the  affixing  the  notices  at 
each  end  of  the  road  as  to  the  publication  in  a 
newspaper.  The  notice,  though  dated  the  11th 
Nov.,  was  not  affixed  at  the  ends  of  the  road 
nntil  the  14th  Nov.,  and,  as  the  certificate  was 
given'on  the  7th  Dec,  that  notice  was  up  at  the  ends 
of  the  road  for  twenty-thi-ee  days  only,  and  not  for 
the  necessary  four  weeks,  and  even  if  it  had  been 
put  up  on  the  11th  !Nov.  it  would  not  have  been 
sufficient.  Again,  the  section  says  that  the  notice 
must  be  published  in  the  newspaper  for  four 
successive  weeks  before  the  certificate  is  given. 
It  was  not  even  in  the  newspaper  for  the  four 
weeks  or  twenty-eight  days,  and  it  must  be  not 
only  published  tor  the  twenty-eight  days,  but  it 
must  be  also  circulated : 

Ex  parte  Horrison,  27  S.  J.  61. 

The  certificate  is  bad  for  another  reason — namely, 
that  in  dealing  with  the  question  as  to  the  new 
highway  being  more  commodious,  the  justices  give 
(amongst  other  reasons)  reasons  which  could  not 
have  been  derived  from  their  own  knowledge. 
They  say  that  it  was  understood  that  the  new 
footoath  would  be  eventually  turned  into  a  36ft. 
road,  and  would  be  taken  over  by  the  council. 
The  certificate  containing,  as  it  does,  the  result  of 
inquiries  of  other  persons,  is  invalid  on  that 
account: 

Beg.  V.  Wallaee  (ubi  tup.). 

As  put  hy  Blackburn,  J.  in  Beg.  v.  Hareey  (ubi 
tup.) :  "  The  certificate  ought  to  state  all  that  is 
required  to  be  proved  before  the  justices  and  all 
that  the  justices  are  required  to  do,  which  would 


be  matters  within  their  own  knowledge."  This 
certificate,  therefore,  errs  in  two  respects;  it  does 
not  state  things  wldch  it  ought  to  have  stated, 
such  as  the  consent  of  the  owners  having  been 
obtained,  and  it  states  things  which  it  ought  not 
to  state  as  to  the  result  of  inquiries  of  other 

Eersons ;  and,  moreover,  the  justices  who  gave  it 
ad  no  jurisdiction  to  issue  it.  The  certificate, 
therefore,  and  the  order  of  quarter  sessions  ought 
to  be  quashed. 

Lord  AxTSBSTOKB,  G.J. — I  have  come  to  the 
conclusion,  with  some  regret,  that  the  objection  to 
the  validity  of  the  justices'  certificate  must  prevail 
on  one  point,  and  on  one  point  only — ^namely, 
the  point  with  regard  to  the  publication  of  the 
notices  at  the  ends  of  the  road,  as  required  by 
sect.  85.  I  think  it  right,  however,  spiking  for 
myself  only,  to  make  a  few  observations  on  some 
of  the  other  points  which  have  been  argued  in 
the  case,  because  although  in  one  sense  they  may 
be  said  to  be  obiter,  as  I  am  going  to  decide  the 
case  on  the  partfcular  point  I  nave  mentioned,  we 
have  had  a  very  full  argument,  and  I  think  in 
justice  to  the  psurties,  some  expression  of  opinion 
may  be  given  with  regard  to  the  other  points  in 
the  case.  But  it  will  be  open  to  any  one  to  say 
that,  as  we  give  our  decision  on  the  other  ground, 
it  was  not  necessary  for  us  to  express  our  opinion 
on  the  other  points  in  the  case,  thoagh  I  do  so 
because  they  have  been  so  folly  argued  before  us. 
The  point  upon  which  I  decide  in  favour  of  this 
rule  being  made  absolute  is  this  :  On  the  face  of 
these  proceedings  it  is  admitted  that  the  notice  at 
the  ends  of  the  road  was  not  up  for  the  twenty- 
eight  days;  and  neither  from  the  actaal  period 
of  the  date  of  publication,  nor  even  from  the 
date  of  the  notice,  as  appears  from  the  notice 
itself,  could  it  have  been  up  for  the  period  of 
twenty-eight  days.  I  have  no  doubt,  quite  bond 
fide,  it  was  believed  to  be  a  compliance  with  the 
statute  in  that  respect ;  but,  as  I  do  not  think 
any  substantial  injustice  would  have  been  done 
by  our  taking  a  different  view  of  the  matter,  I 
regret  to  feel  constrained  to  hold  that  there  was 
not  such  a  compliance,  because,  as  counsel  in 
support  of  the  rule  has  impressed  upon  us,  all  the 
formalities  of  the  statute  must  be  observed.  The 
procedure  under  these  sections  is  in  substitution 
for  the  old  writ  of  ad  quod  damnum,  where  there 
were  a  variety  of  formal  proceedings  which  were 
very  expensive ;  but  the  intention  was  that  pro- 
tection should  be  given  to  the  public.  The  notice 
put  up  at  the  ends  of  the  road  was  dated  the  11th 
Nov.  It  was  stated  therein  that  the  certificate 
would  be  lodged  with  the  clerk  of  the  peace  for 
the  county  on  the  7th  Dec,  and  it  appears  from 
the  affidavit  that  that  notice  was  in  fact  pat  up 
on  the  road  on  the  14th  Nov.  I  have  no  doubt 
that  as  the  parties  could  get  four  clear  weeks  to 
fulfil  the  other  conditions  of  the  statute  with 
regard  to  publication  in  a  newspaper  and  on  the 
church  doors,  in  which  respect  I  think  they  were 
perfectly  right,  they  imagined  that  the  affixing  for 
twenty-eight  days  was  not  necessary  for  the  notice 
at  the  ends  of  the  road.  This  brings  me  to  the  con- 
struction of  this  lengthy  section  (sect.  85)  in  which 
a  number  of  matters  are  directed  to  be  observed 
before  this  procedure  can  be  properly  applied. 
The  importuit  words  of  the  section  are :  "  The 
said  justices  shall  direct  the  surveyor  to  affix  a 
notice  in  the  form  or  to  the  effect  of  schedule 
(No.    19)  to   this  Act  annexed^"    Tonung   to 
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form  No.  19,  which  is  headed  "  Form  of  Notice  of 
diverting,  &c.,  Highway,"  the  words  are  :  "  Notice 
is  hereby  given  that  on  the  day  of 

next  application  will  be  made  to  His  Uajesty's 
jnstices  of  the  'peace  assembled  at  quarter  ses- 
sions in  and  for  the  county  of  at 
for  an  order  for  [if  the  order  be  for  taming, 
diverting,  and  stopping  np,  Sus.,  here  to  state  it, 
and  describe  the  road    ordered    to    be  turned, 
diverted,  and  stopped  up ;  if  the  order  be  for  stop- 
ping np  a  useless  road,  here   to    state  it,  and 
desctibie   the   road  ordered    to  be  stopped  ap] ; 
and  that  the  certificate  of  two   justices  having 
viewed  the  same,  &c.,  with  the  plan  of  the  old 
and  proposed  new  highway,  will  be  lodged  with 
the  derk  of   the  peace   for  the  said  county  on 
the               day  of               next,"  and  that  is   to 
be  signed  by  the  surveyor  or  surveyors  of  the 
parish.    Therefore  the  notice  is  to  show  the  com- 
mencement, at  any  rate,  of  the  running  of  the 
twenty-eight  days  between   the  lodging  of  the 
certificate  and  the  application  to  the  quarter  ses- 
sions to  confirm  the  order,  and  enrol  the  certifi- 
cate.   Then  sect.  85  goes  on :  "in  legible  cha- 
racters, at  the  place  and  by  the  side  of  each  end 
of  the  said  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped  up    .    .    . 
and  also  to  insert  the  same  notice  in  one  newspaper 
.    .    .    for  four  successive  weeks  next  after  the 
8ud  justices  have  viewed  such  public  highway." 
If  the  words  "  for  four  successive  weeks  "  do  not 
apply  to  the  fixing  up  of  the  notice  at  the  ends  of 
the  road,  as  well   as  to   the  inserting  it  in  the 
newspaper,  there  is  no  time  at  all  prescribed  that 
the  notice  shall  be  fixed  up.     I  agree  with  the 
argument  urged  by  counsel  in  support  of  this 
rule,  that  one  would  expect  to  find  some  time 
limit,  and  in  fact  we  find  that  the  sentence  does 
read  on  "  to  affix  a  notice  and  to  insert  the  same 
notice  for  four  snccessive  weeks."    Then  the  next 
provision  is  that  the  surveyor  shall  affix  a  like 
notice  on  the  door  of  the  church  of  every  parish 
for  four  successive  Sundays.  Then  the  next  words 
are  "  and  the  said  general  notices  having  been  so 
published,"  and  so  on,  the  justices  shall  proceed 
to  certify,  &c.    Apart  from  the  decision  of  the 
Qneen's  Bench  Division  in  Ex  parte  Harrieon  (ubi 
tup.),  which  I  do  not  think  is  binding  on  us 
because    we    do    not    quite    know    upon    what 
grounds  the  refusal  of  the  t^le  in  that  case  really 
proceeded,  the  section  must  be  taken  to  have  con- 
templated that  the  notice  at  the  ends  of  the  road 
should  be  an  effective  notice,  so  as  to  call  the 
attention  of  people  who  pass  along  the  road  to  it. 
Those  who  live  in  the  country  know  that  these 
notices  as  to  diversions  of  roads  and  so  forth  do 
attract  the  attention  of  the  inhabitants.    Even  if 
the  people  cannot  read  they  know  that  something 
is  going  on,  and  they  make  inquiry  about  it,  and, 
Hon  constat,  not  one  of  those  persona  would  buy  a 
newspaper,  and  in  fact  at  the  time  this  Highway 
Act  of  1835  was  passed  I  daresay  a  great  many  of 
the  people  who  were  interested  in  tiie  road  would 
not  buy  a  newspaper  at  all.    Therefore  the  pro- 
tection given  by  tne  insertion  in  the  newspaper 
wonld  not  be  of  any  use  to  that  class  of  people. 
But,  whatever  may  have  been  the  reason  of  the 
Ijegislatore,  I  have  come  to  the  conclusion  that  it 
was  th^r  intention  that  the  notice  should  be  up 
at  the  ends  of  the  road  for  twenty-eight  days. 
This  notice  was  not  up  at  the  ends  of  the  road  to 
be  diverted  for  twenty-eight  days,  and  on  the 


face  of  the  notice  it  w  as  not  possible  for  it  to  be 
up  for  twenty-eight   days,  because  the  justices' 
order  was  on  the  11th  Nov.,  and  the  actual  posting 
was  on  the  14th  Nov.,  and  the  cer  tificate  was  on  the 
7th  Dec.    1  therefore  think  there  was  not  sufficient 
notice  at  the  ends  of  the  road.    I  now  desire,  very 
briefly,  to  say    a  few  words  about  the    points 
argued  by  counsel  in  support  of  the  rule.    As  I 
pointed  out  during  the  course  of  the  argument, 
it  was  not  necessary  to  cite  lengthy  authorities  to 
us   to  show  that   where   the    sessions  have    no 
jurisdiction  the  matter  can  be  shown  by  affidavit, 
as  well  as  upon  the  face  of  the  certificate  itself. 
That  matter  has  been  so  often  recognised  in  this 
court,  and  acted  upon,  that  it  may  be  taken  as 
being  common  knowledge,  and  may  be  so  taken 
without  citing  authorities  upon   it,   it   being  a 
matter  with  vmich  we  are  sufficiently  acquainted. 
Therefore,  I  entirely  agree  with  counsel's  argn-    ' 
ment,  that  if  the  order  of  quarter  sessions  is  made 
without  jurisdiction,  that  can  be  raised  by  affidavit, 
and  further,  the  number  of  authorities  which  he 
cited  to  show  that  all  these  substantial  conditions 
must  be  fulfilled,  I  entirely  assent  to.    I  think  it 
has  now  for  a  long  time  been  decided  that  all  the 
substantial  provisions  of  this  statute   for    the 
diversion  of  highways  must  be  complied  with.    I 
also  wish  to  say  a  few  words  on  the  other  points, 
as  they  have  been  fully  argued.      1  do  not  think 
that  the  objection  taken  on  the  ground  of  there 
not  being  sufficient  publication  in  the  newspapers, 
is  a  good  one.      "  Publication "  in  the  section 
means  what  the  words  say — four  weekly  periodical 
publications  in  a  newspaper — and  to  say  that  the 
fourth  publication  in  the  newspaper  must  be  for 
seven  days,  or  for  at  least  seven  days,  before  the 
certificate  is   made,    is  really  reading  into  the 
section  words  which  are  not  there.    I  think,  so 
far  as  the  publication  on  the  church  doors  and  in 
the  newspaper  is  concerned,  no  objection  at  all 
can  be    taken.     I  am  of  opinion,  speaking  for 
myself,  that  the  main    point,    which    was  also 
argued,  that  the  certificate  was  bad  because  two 
other  justices,  who  had  previously  viewed,  had 
declined  to  give  the  certificate  which  was  neces- 
sary  before  the  surveyor  could  be  directed  to  put 
up  the  notices,  is  also  not  a  good  point.    I  find 
nothing  in  the  statute  to  say  i£atthe  proceedings 
are  to  come  to  an  end  because  two  justices  have 
viewed  and  have  refused  to  give  the  certificate. 
When  we   look  at  the  object  of  the  certificate 
and  of  the  subsequent  proceedings,  and  bear  in 
mind  that  the  real   merits    are  dealt    with    at 
quarter  sessions,  if  there  is  an  appeal,  I  think  the 
argument  which  counsel  pressed  upon  us  with 
very    great    force,    that    the    application    was 
exhausted,  and  that  the  application  to  the  first 
two  justices  was  such  that  no  further  request 
could  be  made  to  two  other  justices,  is  not  one 
which  ought  to  be  entertained.    I  think  that  the 
grievous  consequences  which  he  pointed  oat  of 
going  to,  I  do  not  know  how  many  justices,  might 
be  turned  in  just  the  other  direction,  because  it 
might  well  be  that  the  two  justices  who  happened 
first  to  be  consulted,  had  great  objection  to  the 
diverting  of  the  road  and  wonld  not  give  the 
certificate.     Those    would    be    matters    for    an 
appeal.    The  broad  ground,  however,  upon  which 
I  base  my  opinion,  is  that  I  can  find  nothing  in 
the  statute  to  indicate  that  the  proceedings  are  to 
come  to  an  end  if  two  justices  refused  to  certify. 
What  I  do  find  is  that  they  cannot  go  on  unleea 
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tvo  justices  hare  certified  after  a  view  in  accord- 
ance with  the  atatate.  The  only  remaining  point 
is  that  the  justices  had  sot  in  fact  got  before 
them  the  consent  of  the  owners  of  the  lands 
through  which  the  new  highway  was  to  go,  and  the 
certificate  does  not  recite  that  the  consent  of 
the  owners  was  before  the  jasticeB  when  they 
Tiewed.  I  think  the  certificate  does  recite 
such  consent,  but  I  also  think  that  ia  quite  nn- 
necessary.  It  recites  a  docnment  which  is  not  only 
consistent  with  their  consent,  but  it  states  their 
consent.  It  states  their  application,  desire,  and 
submission,  and  it  further  recites  that  "  proof  has 
now  this  day  "  (that  is,  at  the  date  of  the  certi- 
ficate) "  been  here  given  to  the  satisfaction  of  the 
justices,  as  well  as  by  the  evidence  of  witnesses 
npon  oath  as  otherwise,  that  the  said  several 
notices  and  resolution  hereinbefore  mentioned 
have  been  respectively  given,  made,  agreed  to, 
affixed,  and  published."  That  to  my  mind  states 
that  the  justices  when  they  made  the  certificate 
had  got  before  them  the  written  consent  of  the 
owners,  wliich  is  embodied  in  the  first  application. 
If  we  wanted  authority  on  this  point,  the  case  of 
Reg.  V.  Surrey  Justices  (26  L.  T.  Bep.  22)  is  con- 
clusive. There  Gockbum,  C.  J.,  Mellor  and  Lush, 
JJ.  decided  that  consent  in  writing  need  not  be 
shown  even  on  the  face  of  the  certificate  ;  and  I 
find  no  authority  which  has  even  suggested  that 
the  consent  in  writing  must  be  before  the  justices 
at  the  time  when  they  view,  although  it  must  be 
before  them  at  the  time  of  making  the  certificate. 
They  must  be  satisfied  that  the  consent  in  fact 
exists  before  they  make  the  certificate.  Then  it 
was  suggested  that  the  case  of  Beg.  v.  Surrey 
Justices  (wbi  sup.)  was  overruled  by  a  whole 
series  of  authority ;  but  I  have  not  heard  one 
authority  which  either  directly  or  indirectly 
suggests  that  that  case  of  Reg.  v.  Surrey  Justices 
(uhi  sup.)  has  been  overruled.  What  I  do  find  is 
that  the  case  of  Beg.  v.  Harvey  (ubi  sup.)  does  say 
that  all  the  conditions  of  the  statute  must  be 
followed  out ;  but  that  is  no  authority  for  saying 
that  Reg.  y.  Surrey  Justices  {vM  sup.)  has  been 
overruled.  I  therefore  come  to  the  conclusion 
that  this  mle  must  be  made  absolute  on  the 
^und  which  I  have  indicated.  I  only  thought 
it  right  to  express  my  opinion  on  the  other 
points  because  we  have  had  a  learned  argument 
upon  them,  and  I  think  the  parties  are  entitled  to 
have  our  opinion,  and  I  have  accordingly  expressed 
my  opinion  on  those  points. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think 
that  the  objection  that  there  has  not  been  a  pub- 
lication by  affixing  the  notice  at  the  ends  of  the 
highway  proposed  to  be  diverted  for  a  sufficient 
time — namely,  twenty-eight  days — is  tatal  to  the 
validity  of  the  certificate,  and  that  the  proceedings 
thereupon  at  quarter  sessions  were  void.  My 
impression  is  that  that  is  the  view  which  has 
been  generally  taken  in  practice  on  this  subject. 
For  many  years  after  this  Highway  Act  was 
passed  there  were  a  great  many  of  these  appli- 
cations, and  my  impression  certainly  is  that  the 
twenty-eight  days  was  in  practice  applied  to  the 
affixing  of  the  notices  at  the  ends  of  the  road. 
I  am  very  much  pressed  with  the  argument  that 
unless  we  do  apply  the  twenty-eight  days  to  the 
notice  to  be  affixed  at  the  ends  of  the  road,  there 
is  no  period  at  all  which  ia  applicable,  and  that 
is  hardly  likely.  I  think  there  is  some  force  also 
in  the  argument  that  twenty-eight  days  ie  the 


period  which  is  fixed  by  the  Act  of  Parliament 
for  the  other  notice — namely,  the  notice  of  appli- 
cation to  quarter  sessions — that  is,  the  time  which 
must  elapse  between  the  lodging  of  the  certifi- 
cate and  the  application  to  quarter  sessions  at 
which  the  certificate  is  to  be  enrolled.    I  certainly 
think  that  it  ia  very  unlikely  there  should  be  in 
the  Act  of  Parliament  a  direction  that  this  notice 
should  be  affixed  and  yet  no  period  attaching  to 
it  daring  which  it  was  to  be  aiffixed.    Therefore  I 
think    that   the    argument  in    support    of   this 
rule   is    sound  upon  that  point,  though  I  can- 
not say  that   I   quite   agree  with   counsel    that 
grammatically  it  is  so.    I  think  grammatically 
my  view  would  be  the  other  way,  because  "  affix- 
ing for  four  successive  weeks "  is  to  my  mind 
not  by  any  means   an   accurate  expreaaion  for 
"affixing  and  keeping  affixed   there  for  twenty- 
eight  days  " ;    but  that  objection  on  the  ground 
of    grammar   cannot    outweigh    the   other  con- 
siderations to  which  I  have  referred.     At  the 
same    time   I    should  like   to    express  my   dis- 
sent   from  the  view  put   before  us    in    support 
of  the  rule,  that    because    three  days  elapsed 
between  the  order  to  put  up  this  notice  and  its 
being  put  up,  therefore  the  statute  would  not  be 
complied  with.    I  think  the  affixing  must  be  done 
within  a  reasonable  time  after  the  order,  but  to  say 
that  it  must  be  done  on  the  very  day  appears  to 
me  to  be  an  extreme  view  for  which  there  is  no 
ground  at  all.    If  all  that  was  meant  was  that  it 
so  contracted  the  time  as  not  to  leave  twenty- 
eight  days,  I  should  agree  with  that;  but  that 
was  not  so  in  this  case  because  even  if  it  had  been 
put  up  on  the  llth  Nov.,  the  same  fatal  objection 
would  apply.    With  regard  to  the  other  matters 
which  have  been  discussed  I  should  like  to  make 
a  few  observations.    With  regard  to  the  question 
of  the  right  of  the  two  justices  to  make  the  order 
after  two  other  justices  had  previously  refused  to 
make  an  order,  I  do  not  desire  to  express  any 
opinion.    I  do  not  wish  to  dissent  from  what  my 
Lord  has  said  upon  that,  but  at  the  same  time  I 
cannot  help  feeling  that  there  ia  a  great  deal  to 
be  said  for  the  other  view,  and,  as  I  have  not  to 
express  a  judicial  opinion  upon  it,  I  should  prefer 
not  to  do  ao.    I  was  preaaed  with  the  argument  of 
Mr.    Danokwerts    about   the    necessity    of     the 
consent  of  the  owners  through  whose  lands  the 
new  highway  is  to  go  appearing  to  the  justices  who 
viewed  before  they  make  the  order  to  aflS.x  the 
notices,  and  the  necessity  for  that  consent  appear- 
ing on  the  face  of  the  certificate.    That,  however, 
appears  to  me  to  be  answered  by.  the  case  of  Reg. 
T.  Surrey  Justices  (26  L.  T.  Eep.  22),  which  is  an 
express  decision  on  the  point,  and  which,  in  my 
opinion,  has  not  been  overruled.     Therefore  that 
relieves  us  from  all  necessity  of  diacusaing   that 
question.    With  regard  to  the  publicatioa  in  the 
newspaper  I  entirely  agree  with  what  my  Liord 
has   said   and   I  think  it    was  amply   aufiicient. 
There  ia  only  one  other  point  about  which  I  wish 
to  make  an  observation — namely,  as  to  the  objec- 
tion which  has  been  taken  to  the  certificate  as 
not  properly  expressing  that  it  appeared  upon  the 
view,  and  the  view  only,  that  the  new  road  was 
more  commodious  than  the  old  one.     Counsel  in 
support  of  the  rule  called  our  attention  to,  and 
read  to  ua,  the  case  of  Beg.  v.  Wallace  (ubi  sup.), 
and  I  pointed  out  at  the  time  what  appeared  to 
me  to  he  a  aound  criticism  and  one  which  oiight 
to  be  made — ^namely,  that  it  is  extremely  difficolt 
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to  tmderstand  the  view  which  seems  to  have  been 
expressed  in  that  ciise,  that  the  jastioes  when 
tbey  viewed  the  road  misht  make  their  inqniries 
on  the  matter.  If  they  £d  make  them  of  oonrse 
the  result  of  those  inquiries  could  not  fail  to  in- 
fluence their  minds,  because  one  cannot  suppose 
that  they  would  make  irrelevant  inquiries.  Any 
inquiry  they  would  make  would  be  about  matters 
germane  to  deciding  the  question  whether  the 
proposed  new  highway  would  be  more  commodious 
to  the  public  than  the  old  one.  It  was  contended 
that  they  might  make  those  inquiries,  and  yet,  if 
tboj  stated  on  the  certificate  that  they  had  done 
so,  it  would  make  the  certificate  bad.  That  seems 
to  me  to  be  impossible.  If  the  justices  are  to  be 
at  liberty  to  make  the  inquiries,  and  those  in- 
quirieB  were  germane  to  the  purpose,  no  one  can 
doubt  that  the  making  of  those  inquiries  would 
create  some  impression  on  their  minds,  and  yet  it 
is  araned  that  if  they  say  on  the  face  of  their 
oertifioate  what  the  result  of  their  inquiries  is, 
thereby  the  certificate  would  be  bad.  That  is 
only  equivalent  to  saying  that  a  certificate  which 
told  half  the  truth  would  be  a  good  certifi- 
cate, whereas  a  certificate  which  told  the  whole 
truth  would  be  a  bad  one.  I  cannot  conceive  that 
that  can  possibly  be  maintainable.  Either  it 
seems  to  me  they  have  no  business  to  make  the 
inquiries  at  all,  or  if  they  have  a  right  to  make 
the  inquiries  it  cannot  possibly  vitiate  their  cer- 
tificate if  they  add  to  the  certificate  that  they 
have  had  a  view  and  have  made  inquiries  and 
that  they  state  on  the  certificate  what  the  result 
of  their  inquiries  is. 

EsNHKDT,  J. — I  am  of  the  same  opinion.  With 
regard  to  the  one  point  upon  which  I  feel  obliged 
to  accede  to  the  application  in  support  of  tnis 
role,  I  do  so  with  regret,  because  it  is  on  the  facts 
a  purely  technical  point.  However,  it  seems  to 
me  impossible  to  give  any  satisfactory  meaning 
to  the  provisions  of  sect.  85  with  regard  to  the 
notice  which  has  to  be  affixed  "  at  the  place  and 
by  the  side  of  each  end  of  the  said  highway," 
except  the  meaning  which  my  Lord  and  my 
brower  Wills  have  put  upon  those  provisions. 
To  this  extent,  at  any  rate,  I  wish,  and  I  think 
my  brother  Wills  does  so  too,  to  limit  my  views 
to  this — namely,  that  the  affixing  must  take  place 
80  as  to  leave  a  period  of  twenty- eight  days 
between  the  date  of  the  affi^g  and  the  date  of 
the  certificate.  That  I  understand  to  be  the  view 
of  the  court.  I  should  be  very  sorry  to  add  what 
I  think  would  Neither  be  grammatically  consonant 
with  the  language,  nor  reasonable  in  point  of 
practice,  that  because  it  appeared,  on  appeal  to 
the  quarter  sessions  or  on  application  to .  this 
court,  that  somebody,  either  intentiowilly  or  by 
aoddent,  had  torn  down  the  notice  or  effaced  it, 
although  it  had  been  properly  affixed  at  a  date 
^at  would  have  allowed  twenty-eight  days  to 
elapse,  therefore  it  would  nevertheless  be  an 
insufficient  fixing.  I  say  not  grammatically  con- 
sonant with  the  language  of  the  section  for  this 
reason,  because  it  seems  to  me  that  ff  it  had  be^ 
intended  in  a  highly  technical  section  such  as 
this  to  give  persons  who  were  anxious  to  carry 
out  a  change  of  highway  to  do  it  only  in  this 
way,  then  the  section  would  have  said  that  they 
ntut  keep  the  notice  up  the  whole  time,  ft 
would  have  been  quite  easy  for  the  Legislature  to 
have  said  "affix  and  keep  affixed"  if  they  had 
•e  intended;  and  in  the  absence  of  that  I  think 
VoL  ZCZ..  2345. 


that  the  words  "keeping  affixed"  ought  not  to 
be  read  in,  although,  if  it  was  brought  to  the 
notice  of  the  person  who  affixed  the  notice  that 
it  had  been  torn  down  and  for  a  substantial 
period  it  had  been  left  down,  so  that  the  mischief 
which  the  Act  was  intended  to  prevent  would 
taJce  place,  it  might  be  his  duty  to  reaffix  it.  I 
say  nothing  as  to  whether  or  not  it  might  be 
his  duty  to  affix  it  in  the  sense  of  taking  care 
that  nothing  was  done  which  he  could  prevent  to 
keep  the  notice  away  from  the  place  where  it 
ought  to  be.  In  construing  the  section  in  this 
way  I  am  reading  it  in  the  way  in  which,  as  it 
seems  to  me,  it  requires  to  be  read.  It  is  not 
disputed  that  there  was  no  affixing  of  the 
notice  in  the  place  and  at  the  date  which  allowed 
four  weeks  to  elapse  after  such  affixing  before  the 
date  of  the  certinuate.  With  regard  to  the  other 
points  that  have  been  raised,  I  wish  to  add  a  few 
observations  upon  them  merely  for  the  object  of 
possibly  helping  persons  in  similar  cases ;  because 
after  the  very  careful  and  elaborate  arguments 
we  have  heard  when  we  have  come  to  an  opinion 
upon  them,  it  may  help  to  prevent  technical 
dmoulties  from  being  raised  before  the  magis- 
trates on  questions  such  as  those  arising  in  the 
present  case.  I  am  of  opinion  with  my  Lord 
that  the  first  point  and  the  one  most  strenuously 
insisted  upon  by  Mr.  Danckwerts  in  support  of 
the  rule,  is  not  a  good  one.  That  point  was  that 
the  decision  or  order  of  the  two  justices  who  did 
make  the  order,  was  the  order  of  two  justices  who 
were  not  the  first  two  justices  who  had  viewed.  I 
think  that  that  objection  is  unsound.  Whatever 
difficulties  we  may  find  in  this  section,  it  seems 
to  me  impossible  to  suppose  that  if  the  Legisla- 
ture had  meant  that  it  must  be  only  the  first 
two  justices  who  had  viewed,  who  could  say 
"  yea  "  or  "  nay  "  to  the  application,  and  that  li 
they  refused  tlie  application  then  the  whole  pro- 
ceedings should  have  to  be  begun  de  novo,  they 
should  not  have  provided  for  the  obvious  case, 
which  would  be  equally  fatal,  if  one  of  the  justices 
after  viewing  or  before  making  the  certificate 
had  died.  It  seems  to  me  that  it  comes  to  no 
more  than  this,  that,  as  a  guarantee  of  the 
worthiness  of  the  claim,  two  justices  of  the 
county  should  vouch,  as  it  were,  to  quarter 
sessions  that  in  their  view  the  proposed  change, 
which  is,  so  to  speak,  brought  before  them 
by  a  public  authority,  is  meritorious.  At  any 
rate,  in  the  absence  of  authority,  I  find  no  words 
in  this  section  which  would  justify  me  in  giving 
weight  to  an  objection  of  so  serious  a  nature, 
which,  it  it  is  open  to  an  objector,  one  would 
have  thought  that  it  would  in  some  way  have 
been  indicated  in  the  words  of  the  section.  With 
regard  to  the  objection  as  to  the  form  of  the 
certificate  which  is  said  to  be  bad,  because  it 
contains  the  words:  "it  is  understood  that  such 
6ft.  footpath  will  eventually  form  part  of  a  new 
36ft.  roadway,"  and  so  on — as  to  its  being 
more  commodious — I  should  certainly  not  be 
prepared  to  hold  the  certificate  bad  on  that 
ground  for  the  reasons,  amongst  others,  that 
my  brother  Wills  has  stated.  The  reading 
of  the  section  appears  to  me  to  be  this, 
that  it  must  sufficiently  appear  from  the  certifi- 
cate, and  that  it  was  intended  to  be  the  fact, 
that  the  decision  of  the  justices  was  a  decision  on 
the  view.  It  must  be  upon  their  view  that  they 
come  to  their  conclusion  as  to  the  commodious- 
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BflSB  of  the  new  road.  I  think  that  that  anffioiently 
appears  from  the  cases,  to  which  I  need  not  refer, 
wmoh  are  cited  in  the  very  full  note  reported 
in  Chitty's  Statutes  (vol.  5,  pp.  ^-41),  which 
contains  this  section.  It  comes  to  this:  "We 
have  viewed,  and  on  our  view  and  from  onr  view 
have  oome  to  this  decision."  If  it  be  the  fact 
that  they  made  inquiries,  then  I  quite  agree 
with  my  brother  Wills  that  it  cannot  make  the 
certificate  bad  becauue  they  state  farther  that 
they  understand  that  certain  thinf^,  either  to  the 
advantage  or  the  disadvantage  of  people  using 
the  road,  will  be  done.  It  must  be  a  matter  of 
inquiry  when  they  speak  of  the  future  condition 
of  the  road.  The  remaining  point  of  any  import- 
ance is  as  to  the  consent  ot  the  owners.  That 
consent  is,  as  it  seems  to  me,  on  the  section  a 
consent  which  must  in  fact  in  a  written  form 
exist  at  the  time  the  justices  give  their  direction 
to  the  surveyor  to  affix  the  notice.  At  that  time  it 
mostexist  in  fact ;  but  it  seems  to  have  been  decided 
by  sufficient  legal  authority  that  the  consent  need 
not  appear  on  the  face  of  the  certificate.  Farther, 
I  am  of  opinion  that  if  it  was  necessary  that  the 
consent  should  appear  on  the  certificate,  then  in 
this  particular  case  it  does  so  appear. 

Wills,  J.— I  should  like  to  add  that  I  entirely 
agree  with  what  my  brother  Kennedjr  has  said  as  to 
the  meaning  of  the  word  "  affixed  "  in  the  section. 
When  I  used  the  expression  "  and  keep  a£&xed," 
I  was  rather  taking  it  up  from  the  argument  of 
counsel,  and  not  expressing  my  own  opinion. 

Bule  absolute  for  certiorari  to   bring  up  the 
certificate  and  order,  and  qnaah  the  same. 

Solicitors  against  the  rule,  Neve,  Beck,  and 
Kirby,  for  Neve  and  Williams,  Tonbridge. 

Boiioitors  in  support  of  the  rale,  Collyer- 
Bristow,  Hill,  Curh«,  and  Co.,  for  Stone,  Simpson, 
and  Mason,  Tunbridge  WeUs. 


f^ouse  of  iMtbSi, 

July  5  and  7. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Macnaohtxn,  James  of  Hereford, 
and  LiNDLET.) 

Eobinson   Gold  Mining  Company  Limited 
and    others    v.    alliance   marine    and 
General  Absttrance  Compant  Limited,  (a) 
ON  appeal  from  the  court  of  appeal  in 

ENGLAND. 

Insurance — Construction  of  policy — "  Arrests  and 
detainments  of  kings,  princes,  and  people  " — 
Warranty — Exceptions — "  Capture,  seizure,  and 
detention  " — Seizure  by  Oovernment  of  property 
of  its  oum  subjects. 

The  appeUant  company,  who  were  incorporated 
under  the  laws  of  the  late  South  African 
Bepublic,  effected  a  policy  of  insurance  with  the 
respondents  on  certain  gold  in  its  transit  from 
their  mines  in  the  territory  of  the  Republic  to 
the  United  Kingdom. 

The  risks  insured  against  included  "  arrests, 
restraints,    and    detainments    of     all    kings, 

(a)  Reported  by  C.  B.  Maldsk,  E«q.,  BUTiiter«t-L»w, 


princes,  and  people,"  but  the  policy  contained 
a  clatue  "  warranted  free  of  capture,  seizure, 
and  detention  .  .  .  and  also  from  all  eon- 
sequences  of  .  .  .  hostilities  or  warlike 
operations,  whether  before  nr  after  deelaraiion  of 
war."  In  the  course  of  its  transit  through  the 
territory  of  the  Bepublic  the  gold  was  talce» 
possession  of  by  the  Government,  and  was  totaUif 
lost  to  the  appellants.  The  act  of  the  Govern' 
ment  was  done  without  violence,  in  anticipation 
of,  and  preparation  for,  a  war  which  was  thei* 
imminent,  and  was  declared  shortly  afterwards, 
and  such  action  was  in  accordarux  with  the  law* 
of  the  Bepublic. 

In  an  action  against  the  underwriten  on  ih» 
policy  : 

ITeJd  {affirming  the  judgment  of  the  court  below, 
that  the  seizure  was  within  the  warranty,  and 
that  the  assured  eoidd  not  recover. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.B.,  Mathew  and  Cozens-Hardj,  L.JJ.) 
reported  86  L.  T.  Bep.  858 ;  (1902)  2  K.  B.  489,  + 
who  had  affirmed  a  judgment  of  Phillimore,  J.,, 
reported  85  L.  T.  Rep.  419 ;  (1901)  2  K.  B.  919,  at  r 
the  trial  of  the  action  before  him  without  a  jury. 

The  appellants  were  certain  gold  mining  com- 
panies incorporated  according  to  the  laws  and 
domiciled  within  the  territories  of  the  late  South 
African  Bepublic. 

The^  were  in  Oct.  1899  the  owners  of  laTg» 
quantities  of  gold  in  the  Bepublic  which  were,  on 
the  2nd  and  9th  Oct.  1899,  before  the  declaration 
of  war  with  this  country,  taken  possession  of  by 
reeponsible  officers  of  the  Bepublic. 

The  action  was  broaght  on  a  policy  of  insur- 
ance issued  by  the  defendants  and  dated  the  12tb 
Sept.  1899  to  recover  223,7502.,  the  aUeged  value 
of  the  gold  of  which  possession  was  so  taken. 
The  policy  was  for  500,0002.  and  covered  gold 
in  which  the  appellants  were  interested  which 
was  destined  for  the  United  Kingdom  and  for 
Fnmce. 

The  following  was  the  language  of  the 
policy: 

Tonohiay  the  BdventnreB  and  parils  which  the  niA 
company  aie  contented  to  bear,  and  do  take  npon  tbeia 
in  tliia  voyage ;  they  are  of  the  eeaa,  men  of  war,  fire, 
enemies,  piratei,  rovera,  thievei,  jettisons,  letters  of  mart 
and  ooDntet-mart,  sorpriaals,  takings  at  sea,  arrests,  re- 
straints, and  detainments  of  all  kings,  princes,  and 
people,  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  master  and  mariners„«nd  of  all  other 
perils,  losses,  and  misfortunes,  that  have  or  shall  oome  to 
the  hnrt,  detriment,  or  damage  of  the  said  goods 
and  merchandise,  and  ship,  to.,  or  any  part  ther^ 
of.    .    .    . 

The  policy  also  contained  the  following  clanae : 
Warranted  free  of  oaptore,  seizure,  and  detention,, 
and  the  conseqnenoes  thereof,  or  any  attempt  thereat, 
piracy  excepted,  and  also  from  all  oonseqnenaes  of 
riots,  civil  commotions,  hostilities,  or  warlike  open- 
tions,  whether  before  or  after  declaration  of  war. 

At  the  trial  the  following  facts  were  proved  or 
admitted:  (a)  On  the  26th  Sept.  1899  the  Presi* 
dent  of  the  Executive  Council  of  the  Soutb 
African  Bepublic  ordered  the  commandants  of 
commandos  to  take  the  field.  (6)  By  resolution 
of  the  Yolksraad,  passed  on  the  28th  Sept.  1899, 
all  legislative  powers  were  delegated  to  the 
Executive  Council,  (c)  On  the  2nd  Oct  189» 
the  mail  train  which  left  Johannesburg  for  Cape 
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Town'at  415  p.m.  bad  on  board  gold  belonging 
to  the  appellants  of  tbe  alleged  value  of  211,950^ 
When  tne  train  reached  Vereeniging,  in  the 
South  African  Bepnblic,  abont  8  p.m.,  tbe  station- 
master  there  informed  the  condaotor  of  the  train 
that  he  bad  instructions  to  remore  the  gold  or 
'detach  tbe  van  containing  the  gold  from  the 
train.  At  the  same  time  Ur.  Hugo,  tbe  resident 
jastaoe  of  tbe  peace,  an  officer  of  the  GioTenunent 
of  the  Bepnblic,  approached  the  condaotor  of  the 
train  and  read  to  mm  a  telegram  in  the  Dutch 
laagnage,  the  translation  of  which  was  as 
follows : 

Fmn  tbe  State  Attoraey,  Pretona,  to  rasident  jostiM 
of  the  p«ao«.  Yereenigiiigr.  I  have  learned  that  the 
mail  paaaing  Vereeniging  at  7  p.m.  oarriea  the  Talae  of 
300,0001.  in  gold.  I  order  yoa  to  take  the  same  into 
Safe  cnatodr. 

Thereupon  the  g^ld  was  removed  from  tbe  van 
vnder  the  superintendence  of  Mr.  Hugo  and  tbe 
station-master.  After  the  removal  of  the  gold 
and  a  box  containing  jewellery  from  the  van,  tbe 
van  itself  was  detached  by  the  Netherlands  Bail- 
way  officials,  with  a  view  to  the  gold  being  re- 
placed therein.  After  the  removal  Mr.  Hugo 
gave  to  the  conductor  of  tbe  train  a  receipt,  the 
translation  of  which  was  as  follows : 

Veraaniging  Station,  Sonth  Af  rioan  Bepnhlio.  Seized 
this  day,  by  order  of  tbe  Attomey-Qenetal,  South  Aiiicaa 
Bepnblic,  117  caaee,  containing  gold  and  valnables, 
sealed  as  oinal,  and  oonveyed  by  tbe  mail  train  from 
Johannesbnrg,  2nd  Oct.  1899.  (Signed)  J.  S.  A.  Huao, 
£eB.  J.P. 

id)  On  tbe  9tb  Oct.  1899  Frederick  Edward 
Eraoae,  tbe  State  Prosecutor  of  Johannesburg, 
who  acted  as  the  representative  in  Johannesburg 
of  the  Attomey-G«neral  of  the  South  African 
Bepablic,  seized  and  gave  a  receipt  for  gold  of 
tbe  alleged  value  of  11,4001.,  tbe  property  of  tbe 
appellants,  and  deposited  by  them  in  Johannes- 
bnrg with  tbe  Standard  Bank  of  South  Africa 
Limited  and  the  Kational  Bank  of  tbe  Sonth 
African  Bepublic.  The  gold  so  seissed  was  sent 
on  to  Pretoria,  (e)  On  the  lltb  Oct.  1999  war 
was  declared. 

The  appellants  contended  that  tbe  losses  were 
covered  by  the  perils  "  arrests,  restraints,  and 
detainznsnts,"  and  were  not  within  the  exceptions 
of  the  warranty. 

The.  respondents  contended  that  there  was  no 
loss  by  penis  insured  against,  and  that,  if  there 
was  a  loss  by  "arrests,  restraints,  or  detainments," 
the  respondents  were  protected  by  the  words 
'"wananted  free  of  capture,  seizure,  and 
detention." 

Phillimore,  J.  gave  judgment  for  tbe  assurance 
oompany,  and  his  judgment  was  aJfirmed,  as 
Above-mentioned,  by  the  Court  of  Appeal. 

Lau>$on  Walton,  E.G.,  /.  A.  SamUton,  K.G., 
«iid  Bigham  appeared  for  the  appellants,  and 
signed  that  the  loss  was  occasioned  by  "  arrests, 
featraintfl,  and  detainments  of  princes  and 
people "  within  tbe  words  of  the  policy,  and  not 
Dy  "capture,  seizure,  and  detention  and  the 
oonseqnences  thereof  "  within  the  warranty.  Tbe 
gold  was  requisitioned  by  tbe  Qovemment  in  a 
peaceable  manner,  in  tbe  exercise  of  its  consti- 
tntional  rights,  and  the  loss  was  not  a  consequence 
of  "  riota,  civil  commotions,  hostilities,  or  warlike 
openUaons."  Effect  ou^ht  to  be  given  to  the 
words    "arrests,    restraints,   and  detainments," 


which  the  judgment  of  the  Court  of  Appeal  does 
not  do.    See 

Aubtrt  V.  Oray,  7  L.  T.  Bep.  469  ;  3  B.  *  S.  163 ; 
Powell  T.  Hyde,  5  E.  &  B.  607  ; 
Kleinwort  v.  Shtpard,  1  E.  A:  E.  447  ; 
Miller  v.  Law  Accident   Insurance  Company,   88 
L.  T.  Bep.  370 ;  (1903)  1  K.  B.  712. 

It  was  not  a  "  seizure  "  within  tbe  warranty,  or  if 
it  was,  the  seizure  was  not  the  proximate  cause  of 
the  loss.  The  subsequent  appropriation  by  tbe 
Giovemment  of  the  gold  caasM  the  loss.  When 
it  was  stopped  they  bad  not  definitely  decided  to 
appropriate  it.  It  is  the  same  as  tbe  case  of  an 
embargo  on  shipping.    See 

Botch  V.  Edie,  6  T.  £.  413  ;  3  R.  B.  222 ; 

Stringtr  v.  Englnh  and  ScottUh  Uarina  Iniuranct 
Company,  22  L.  T.  Bep.  802 ;  L.  Bep.  5  Q.  B. 
599; 

Eahn  v.  Corbett,  2  Bing.  205. 

Evidence  shows  that  on  the  2nd  Oct.  there  was 
merely  a  "  restraint,"  and  a  subsequent  use  of 
the  gold.  A  "restraint"  must  be  something 
different  from  a  "  seizure."    See 

Pipon  V.  Cop»,  1  Camp.  434  ; 

Cory  V.  Burr,  49  L.  T.  Bep.  78  ;  8  App.  Cas.  893. 

To  bring  abont  a  forcible  seizure  there  must  be 
some  resistance,  or  at  least  no  obl^ation  to 
submit.  Here  there  was  a  duty  to  submit  to  the 
requisition  of  the  Government.    See 

BUtekett  v.  Royal  Exchange  Atturanct  Compamy, 
2  Cr.  &  J.  244. 

[The  Lord  Ohancellob. — How  could  the  con- 
signee, who  was  not  present,  submit  or  consent  P] 
The  proximate  cause  of  the  loss,  which  alone  can 
be  looked  to,  was  not  a  "  warlike  operation." 

Lord  Robert  Cecil,  K.C,  Bcrutton,  K.G.,  and 
T.  Mathevi,  who  appeared  for' the  respondents, 
were  not  called  on  to  address  the  House. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellob  (Halsbury).  —  My 
Lords :  I  cannot  help  thinking  that  it  this  had 
been  a  question  of  some  trifling  contract  which  we 
had  to  construe,  not  involving  a  very  large  sum 
of  gold,  it  would  not  have  occupied  a  day  and  a 
bau  to  argue  it ;  nor  do  I  think  that  the  distinc- 
tion which  has  been  urged  from  time  to  time  on 
the  words  of  the  warranty  would  have  been  so 
strongly  insisted  upon.  1  confess  that  I  cannot 
entertain  the  least  doubt  in  the  world  that  the 
language  here  is  used  in  its  plain  and  natural  sense, 
and  if  it  is  construed  in  its  plain  and  natural 
sense  I  think  that  the  judgment  of  the  Court  of 
Appeal  is  absolutely  right.  What  can  be  the 
vtdue  of  an  argument  upon  some  technicality  or 
some  narrow  construction  of  tbe  whole  contract 
between  the  parties,  where  the  truth  is  that 
the  word  "  seizure"  is  intended  to  be  used  in  a 
general  sense  F  This  gold  was  sweed,  taken 
away,  and  ultimately  used  by  the  Boer  Qovem- 
ment. It  was  taken,  I  do  not  care  whether  they 
had  authority  according  to  their  law  or  not,  as  a 
matter  of  fact  it  was  taken,  and  that  was  one 
of  the  things  excluded  from  tbe  losses  insured 
against.  The  bargain  between  tbe  parties  put  in 
plain  terms  is,  "I,  the  underwriter,  will  not  be 
Tesponsible  if  this  gold  is  taken  away  and  seized 
by  any  authority  whatsoever."    That  is_|he  plain . 
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meaning  of  the  barftain.  Why  am  I  to  pat  any 
technical  or  narrow  conatmction  npon  those 
words  P  That  is  the  bargain  to  which  the  parties 
have  agreed.  I  decline  to  go  into  the  ingenious 
argument  which  has  raised  every  kind  of  supposed 
distinction  that  could  apply  to  such  a  case,  when 
to  my  mind  these  words  are  absolutely  plain.  The 
words  seem  to  me  to  take  out  of  the  penis  insured 
against  the  particular  thing  that  has  happened. 
I  decline  to  go  into  it  farther  than  this,  that  this 
gold  was  seized.  Sabtie  distinctions  have  been 
raised  by  Mr.  Hamilton,  but  it  seems  to  me  tbat 
he  wants  to  divide  a  plain  transaction  into  two 
diiferent  sets  of  proceedings,  so  that  the  first 
stoppage,  detention,  or  seizure  (whatever  word  is 
used)  was  not  intended  to  be  an  absolute  seizure 
but  only  to  keep  the  gold  in  safe  custody.  Now, 
I  can  only  say,  in  the  first  place,  that  I  do  not 
agree  that  that  is  the  natural  meaning  of  the 
transaction  which  is  described.  I  think  that  the 
Boer  Government  meant  and  intended  to  appro- 
priate the  gold  from  the  first,  but,  whether  that 
was  their  intention  or  not,  they  seized  it  and  took 
care  that  it  should  be  within  their  power  and 
control  if  they  thought  proper  to  use  it.  Under 
these  circumstances  it  seems  to  me  that  the 
terms  of  the  warranty  clearly  apply ;  and  that 
being  so,  I  decline  to  go  into  the  very  long  series 
of  authorities  or  into  those  ingenious  subUeties 
which  have  been  put  before  us.  It  appears  tome 
to  be  a  verr  plain  case,  and  I  move  your  Lord- 
ships that  this  appeal  be  dismissed  witt.  costs. 

Lord  Macnaghtek. — ^My  Lords :  I  am  of  the 
same  opinion.  I  do  not  think  that  the  qnestion 
which  has  been  argued  is  really  arguable.  It  this 
is  not  "seizure"  within  the  meaning  of  the 
warranty  in  the  policv,  and  indeed  in  every 
possible  sense  of  which  the  word  is  capable,  I 
really  do  not  know  what "  seizare  "  is.  The  view 
of  the  appellants,  if  I  rightiy  apprehend  their 
argument,  seems  to  be  that  what  happened  just 
feu  short  of  a  voluntary  offering,  because  there 
was  or  ought  to  have  been  a  recognition  of  legal 
obligation ;  that  it  just  lacked  the  grace  of  a  free 
will  contribution  by  patriotic  citizens  to  the 
pressing  needs  of  the  country,  and  that  there  was 
no  sense  or  consciousness  of  force  present  to  the 
minds  of  the  owners  of  the  gold  which  is  alleged 
to  have  been  seized,  or  of  those  in  whose  luuads 
it  was  at  the  time;  ti^ough,  aa  the  learned  counsel 
observed,  force  lies  behind  and  is  the  ultimate 
sanction  of  every  law.  Nothing,  to  my  mind, 
could  be  a  greater  travesty  of  the  real  facts  of  the 
cafe.  The  gold  was  not  given  up  by  the  owners 
or  by  persons  authorised  by  the  owners  to  give  it 
up.  It  was  taken  with  a  high  hand  from  the 
carriers  to  whom  it  had  been  intrusted  for  safe 
carriage,  and  diverted  from  the  course  which  it 
was  intnided  to  pursue.  That,  in  my  opinion,  vras 
"  seizure  "  in  its  plainest  form. 

Lord  James  of  Hebefobd. — My  Lords  :  I  am 
of  the  same  opinion.  It  seems  to  me  to  be  clear, 
upon  the  question  of  fact,  that  the  orders  given  by 
the  Boer  Government  on  the  2nd  Oct.,  when 
carried  out,  amounted  to  "  seizure,"  and  therefore 
came  within  the  warranty. 

Lord  LiNDLET. — My  Lords  :  I  am  of  the  same 
opinion,  and  I  cannot  usefully  add  anything.    I 
agree.    It  appears  to  me  to  be  quite  a  plain  case. 
Order  appealed  from  affirmed,    and  appeal 
diimieied  vnth  coste. 


Solicitors  for  the  appellants,  Ingh,  Holmet, 
Sons,  and  Pott. 

Solicitors  for  the  respondents,  Waltoni,  Johtuon, 
Bubb,  and  Whatton. 


July  12  and  14. 
(Before    the     Lobd    Chamceij.ob  (HaJsbnryX 
Lords  MACNAaHTEN,  James  of  Hebefobd, 
and  LiNDLBT.) 

Mehdblssohk  «.  Batcliff  and  anothbb 
.(Two  Appeals),  (a) 

ON  APPEAL  FBOM  THE  COUBT  OF  APPEAL  IN 
ENGLAND. 

Btoeh  Il*diange — Default  of  broker — Liquidation 
by  official  aeiignee  of  Stock  Exchange— Liability, 
to  jobber — Action  against  broker  pending  liqwi- 
dation'— Bankruptcy  proceedings. 

Where  a  member  of  the  Stock  Exchange  has  been, 
declared  a  defaulter,  and  liquidation  proceedings 
under  the  rtues  of  the  Stock  Exchange  have  been 
thereupon  commenced,  he  may  nevertheless  be 
sued  by  another  member  of  the  Stock  Exchange 
in  respect  of  claims  arising  out  of  Stock  £«• 
change  transactions  which  are  being  dealt  wUh 
in  the  liquidation. 

Judgment  of  the  Court  of  Appeal  affirmed. 

When  such  Stock  Exchange  creditor  has  recovered 
judgment  in  an  action  for  hi*  debt,  and  also 
received  dividends  in  the  liquidation  proceedings, 
he  can  maintain  a  bankruptcy  petition  eigainst 
the  defaulter  founded  on  the  balance  of  the 
judgment  debt  after  deducting  the  dividends 
received. 

Judgment  oj  the  Court  of  Appeal  affirmed. 

Ex  parte  Ward  (47  L.  T.  Bep.  106 ;  20  CK  Div. 
356;    48  L.   T.  Bep.  332;    22   Ch.  Div.  132)  > 
foUowed. 

Two  appeals  from  judgments  of  the  Court  of 
Appeal,  reported  87  L.  T.  Bep.  422;   (1902)  1  « 
K.  B.  658,  and  87  L.  T.  Bep.  721 ;  (1903)  1  K.  B.  _ 
216. 

In  the  first  case  the  court  (Collins,  M.B., 
Stirling  and  Cozens-Hardy,  L.JJ.)  had  affirmed  a 
judgment  of  Mathew,  J.  at  the  trial  of  the  action 
before  him  without  a  jury. 

In  the  second  case  the  court  (Yanghan  Williams, 
Homer,  and  Cozens-Hardy,  L.JJ.)  had  affirmed 
the  decision  of  a  registrar  in  Bankruptcy. 

In  the  first  appeal  the  question  was  whether 
the  liquidation  and  distribution  of  assets  by  the 
official  assignee  of  the  Stock  Exchange  of  a 
defaulter  operated  as  a  satisfaction  of  the  claim 
of  a  creditor  who  had  shared  in  such  distribu- 
tion, so  as  to  extinguish  or  suspend  such 
creditcr'a  right  of  action  for  the  balance  due  bj 
the  defanlter. 

The  action  was  brought  by  the  respondents  to 
recover  the  sum  of  1313Z.  Hi.  8i.,  balance  dae 
to  them  by  the  appellant  in  respect  of  the  pur- 
chases and  sales  of  stocks  and  shares  made  by 
the  appellant  as  a  stockbroker  and  member  of 
the  Stock  Exchange  of  and  to  the  respondents  as 
stockjobbers,  and  for  moneys  due  to  the  respon- 
dents on  accounts  stated  between  the  respondents 
and  appellant. 

The  respondents  were  stockjobbers  and  members 
of  the  Stock  Exchange,  and  previonsly  to  the 
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16lib  May  1901  the  appellant  was  a  etookbroker 
and  member  of  the  Stock  Exchange. 

The  transactions  between  the  respondents  and 
the  appellant  in  respect  of  which  the  amount 
recoTered  in  the  action  became  dne  to  the  respon- 
dents were  sabject  to  the  roles,  regulations,  and 
Tisages  of  the  Stock  Exchange. 

On  the  13th  May  1901.  the  date  of  the  mid-May 
account,  the  sum  of  9862. 12«.  was  due  from  the 
appellant  to  the  respondents  for  the  differences  in 
prices  in  respect  of  purchases  and  sales  of  stocks 
and  shares. 

On  the  15th  May  1901,  the  pay  day  of  the  mid- 
May  account,  the  appellant  gave  to  the  respon- 
dents a  cheque  for  9862. 12«.  Id.  in  respect  of  these 
differences,  but  the  cheque  was  returned  from  the 
bank  marked  "  orders  not  to  pay." 

On  the  16th  May  the  appellant,  by  virtue  of 
rule  160  of  the  rules  and  regulations  of  the 
Stock  Exchange,  was  declaiid  a  defaulter, 
and  accordingly,  by  virtue  of  rule  177  of 
the  rales,  "hammer  prices"  were  fixed  in 
respeofc  of  the  transactions  open  between  the 
appellant  and  the  respondents,  and  showed  a 
debt  of  3262.  19«.  8d.  due  from  the  appellant  to 
the  respondents  in  respect  of  such  transactions, 
being  the  difference  between  the  carrying  over 
price  and  the  "Thammer  price  "  of  certain  shares. 
At  the  settlement  at  the  end  of  May  1901  the 
respondents,  as  they  were  bound  to  do  by  the 
usage  of  the  Stock  Exchange,  completed  wiUi  the 
appellant's  principals,  at  their  request,  the  con- 
tracts in  respect  of  the  shares,  and  thereupon,  by 
virtue  of  rule  155  of  the  rules  and  of  the  usage  of 
the  Stock  Exchange,  the  official  assignee  be^me 
entitled  to  and  in  fact  received  the  sum  of  2812., 
which  iras  due  to  the  respondents  in  respect  of 
the  completion  of  such  contracts. 

The  omcial  assignee  became  entitled  under  the 
rules  to  collect  the  Stock  Exchange  assets  of  the 
appellant  on  his  being  declared  a  defaulter ;  and 
thereupon  the  respondents  became  entitled  to 
claim,  and  in  fact  claimed,  the  amount  of  the 
debts  due  to  them  from  the  appellant  as  against 
the  assets  of  the  appellant  in  the  hands  of  the 
official  aesignee. 

The  respondents  subsequently  to  the  issue  of 
the  writ  and  before  the  trial  of  the  action  received 
from  the  official  assignee  out  of  the  appellant's 
assets  a  dividend  of  2«.  6<2.  in  the  pound. 

Before  issuing  the  writ  the  respondents,  as 
provided  by  rule  54,  obtained  the  consent  of  the 
creditors  of  the  appellant  to  their  bringing  this 
action. 

On  behalf  of  the  defendant  it  was  contended 
(a)  that  as  regards  both  the  sums  of  9862.  12*. 
and  2812.  the  effect  of  the  rules  of  the  Stock 
Exchanee  was  to  sasi>end  the  right  of  the 
pluntifrs  to  proceed  by  action  at  law  as  long  as 
the  official  assignee  was  carrying  out  the  liqui- 
dation of  the  defendant's  affairs;  (^)  that  as 
regards  the  sum  of  2812.  the  defendant's  debt  of 
this  amount  to  the  plaintiffs  was  discharged, 
because  the  pluntiffs  had  elected  to  complete  the 
contracts  in  respect  of  which  the  debt  arose  with 
the  customers  of  the  defendant. 

Mathew,  J.  held  with  respect  to  (a)  that  there 
was  no  suspension  of  the  right  of  the  plaintiffs  to 
proceed  by  action  at  law,  and  that  no  rule  of  the 
Stock  Exchange  provided  for  any  such  suspension ; 
with  respect  to  (b)  that  there  was  no  election  by 
the  plaintiffs,  bat  that  by  the  usage  of  the  Stock 


Exchange  they  were  bound  to  complete  the  con- 
tracts made  with  the  defendsiut  on  behalf  of  his 
principals,  and  that  the  defendant's  liability 
under  the  contracts  survived  the  liquidation  pro- 
ceedings, and  that  he  was  liable  to  indemnify 
them  is  respect  of  the  2812.  which  they  had  in 
pursuance  of  the  rules  and  usages  of  the  Stock 
Exchange  handed  over  to  the  official  assignee  for 
the  benefit  of  the  defendant  and  his  creditors. 

This  decision  was  affirmed  by  the  Court  of 
Appeal. 

The  second  appeal  arose  out  of  the  same  trans- 
actions, and  was  consequent  upon  a  receiving 
order  in  bankruptcy  made  on  the  2l8t  Oct.  1902 
against  the  appellant  on  the  petition  of  the 
respondents. 

The  grounds  of  the  appeal  were  similar  to  those 
of  the  other  appeal ;  in  effect  that  it  was  not  com- 
petent to  the  respondents,  after  having  enjoyed 
the  special  priorities  and  advantages  of  the  Stock 
Exchange  rules,  to  take  proceedings  in  bankruptoy 
against  the  appellant. 

Muir Mctehenzie  and  J.  B.  Atkin,  for  the  appel- 
lant, contended  in  the  first  appeal  that  the  official 
assignee  of  the  Stock  Exchange  was  assignee  for 
the  benefit  of  all  the  creditors,  and  not  for 
the  Stock  Exchange  creditors  alone.  This  action 
is  brought  by  a  Stock  Exchange  creditor,  but 
there  was  an  implied  covenant  not  to  sue  the 
debtor  while  the  administration  by  the  assignee 
was  going  on.    See 

Butler  V.  iUut^M,  1  Feake's  N.  P.  315;   1  Esp. 

236; 
Brady  T.Shiel.lCKmp.  1*6; 
Whitmore  v.  Turquand,  i  L.  T.  B«p.  38  ;  3  De  6.  F. 

*  J.  107 ; 
Tomkini  v.  Sajferv,  37  L.  T.  B«p.  758 ;  3  App.  Oas^ 
213. 
The  debtor  assigned  all  his   property  for   the^ 
benefit  of  his  creditors,  and  a  creditor  cannot  go 
outside  that  arrangement.    The  Court  of  Appeal- 
relied  on  Ex  parte  Ward  (47  L.  T.  Hep.  106 ;  20  ■ 
Ch.  Div.  356),  but  in  that  case  the  assets  had' 
been  completely  distributed,  and  the  effect  of  the  - 
Stock  Exchange  rules  and  the  cestio  bonorum  under 
them  was  not  really  argued.    See  the  second  case  - 
of  Ex  parte  Ward  (48   L.  T.  Bep.   332;  22  Ch. 
Div.  132).    See  also 

RichardMn  v.  Stormont,  Todd,   and  Co.,  82  L.  T..     ' 

Bep.  316  ;  (1900)  1  Q.  B.  701  ; 
Qravaa  v.  Aihley,  not  yet  reported,  Times,  July  12,. 

1904; 
Ix  parte  Orant ;   Re  Plumbly,  42  Ii.  T.  Bep.  387 ;. 
13  Ch.  Div.  667. 

The  2812.  has  been  paid  twice  over. 

Bufui  Itaaci,  K.C.  and  A.  H.  Carrington,  for 
the  respondents,  supported  the  judgment  of  the 
Court  of  Appeal. 

^uir  Mackenzie  was  heard  in  reply. 

At  the  conclusion  of  the  argument  in  the  first 
appeal  their  Lordships  gave  judgment  as  fol- 
lows : — 

The  LoBD  Ghancxllob  (Halsbury).  —  My 
Lords :  In  following  the  argument  in  this  case  I 
have  had  some  difficulty,  I  confess,  in  knowing 
what  the  new  point  was.  So  far  as  I  am  con- 
cerned I  have  not  been  able  to  find  out  anythins 
new.  I  entirely  concur  in  the  judgments  which 
have  been  pronounced  by  the  judge  of  first  in- 
stance and  by  the  Court  of  Appeal,  and  it  seems 
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to  me  that  they  had  no  alternative  bnt  to  pro- 
notince  the  judigment  which  they  did  prononnce, 
considering  the  previooB  judgments  in  yonr  Lord- 
ships' House,  and  the  two  judgments  in  JRe  Ward 
(47  L.  T.  Bep.  106 ;  20  Ch.  Div.  366 ;  and  48  L.  T. 
Hep.  332;  22  Gh.  Dir.  132).  Ther«  is  reaUy 
nothing  new  in  this  case.  The  only  suggestion 
which  your  Lordships  have  heard  frum  the  learned 
counsel  is  this,  that  some  very  learned  persons 
had  not  a  particular  point  before  their  minds,  and 
did  not  give  an  express  judgment  upon  it.  I  have 
been  unable  to  follow  that  suggestion.  Here  is 
undoubtedly  a  debt.  I  do  not  propose  to  go 
ibrough  the  whole  of  the  circumstances  by  which 
-that  debt  was  arrived  at,  nor  are  they  very 
material.  There  is  a  debt,  a  vested  cause  of 
action,  and  you  can  only  get  rid  of  that  debt  in 
■one  way  or  another.  As  Mr.  Muir  Mackenzie  has 
very  justly  said,  there  is  not  a  release.  He  does 
not  suggest  that  it  is  a  release ;  there  is  no  express 
bargain  on  the  subject.  Bnt  he  says  that  from 
the  fact  of  its  being  practically  a  eeuio  honorum 
yon  must  infer  an  agreement  not  to  sue.  I  am 
wholly  unable  to  follow  that.  I  think  that  the 
answer  which  has  been  already  given  by  Mr. 
lEaacs  is  conclusive.  I  can  find  no  trace  of  any 
bargain  which  can  be  relied  on  to  show  that  there 
ia  any  impediment  to  a  right  to  sue.  With  refer- 
ence to  the  other  question,  the  2812.,  it  seems  to 
me  that  it  stands  on  totally  different  grounds.  It 
is  under  a  different  contract,  which  has  no 
reference  to  the  question  which  we  are  discuss- 
ing here.  I  am,  as  I  said  before,  unable  to 
foUow  the  subtlety  which  has  invented  a  new 
point  in  this  case.  Upon  the  facts  it  appears  to 
me  that  there  is  no  answer  to  the  plaintiffs' 
demand,  and  under  these  cirenmstanoes  I  move 
your  Lordships  that  the  appeal  be  dismissed  with 
costs. 

Lord  Macnaohten. — My  Lords :  I  am  entirely 
of  the  same  opinion.  I  do  not  think  that  Mr. 
Muir  Mackenzie  has  made  out  from  the  contract 
in  this  case  either  any  implied  satisfaction,  or  any 
-agreement  not  to  sue. 

Lord  James  of  Hebefosd. — My  Lords :  If 
"this  had  been  a  case  of  first  impression,  I  should 
ihave  been  disposed  to  give  considerable  weight  to 
ihe  able  argument  of  Mr.  Muir  Mackenzie,  Dut  I 
think  that  the  weight  of  authority  is  so  strong 
against  the  contention  of  the  appellant  that  it  is 
impossible  for  your  Lordships  to  do  otherwise 
than  say  that  this  appeal  must  be  dismissed.  On 
the  second  point,  also,  I  thought  that  there  was 
some  doubt,  but  when  it  is  explained  and  looked 
into,  I  think  that  the  281Z.  is  an  entirely  different 
transaction,  paid  by  virtue  of  a  different  state  of 
things,  not  oy  virtue  of  the  original  contract 
between  the  plaintiff  and  the  defendant.  I  am  of 
opinion  that  the  appeal  fails  upon  that  ground 
also,  and  therefoi-e  I  concur  in  the  motion  which 
has  been  proposed. 

Lord  LiND  LET. — ^My  Lords:  I  am  of  the  same 
opinion.  The  first  point  made  by  Mr.  Muir 
Mackenzie,  which  struck  one  as  deserving  atten- 
tion, was  based  entirely  upon  the  possibility  of 
inferring  from  these  rules  an  agreement  not  to 
sue.  If  that  could  be  made  out,  he  would  be 
right ;  but  when  one  comes  to  look  at  these  rules 
it  appears  to  me  absolutely  impossible  to  arrive  at 
any  such  inference.  The  inference  is  negatived 
completely  by  rule  54,  to  say  nothing  about  the 


general  view  of  the  rules  as  a  whole.  In  face  of 
rule  54  to  say  that  there  is  an  agreement  not  to 
sue  is,  to  my  mind,  absolutely  impossible.  I  do 
not  think  that  any  doubt  has  been  thrown  upon 
the  obsert'ations  made  by  Lord  Campbell,  L.C.  in 
Whitmore  v.  Turqtuind  (4  L.  T.  Rep.  38;  3De 
Q.  F.  <fc  J.  107),  which  hais  always  been  regarded 
as  a  leading  case,  and  a  case  of  authority.  With 
respect  to  the  sum  of  2812.  there  is  an  obscurity. 
It  looks,  at  first  sight,  as  if  somebody  were  paying 
twice  over,  or,  if  the  same  persons  werenotpaying 
twise  over,  at  all  events  as  if  the  plaintiffs  were 
getting  paid  twice.  That  wants  a  little  clearing 
up,  but  the  difficulty  vanishes  at  once  when  yoa 

grasp  the  situation.  The  2812.  is  a  sum  payable 
y  the  defendant  to  the  plaintiffs  under  a  special 
contract  based  upon  the  rules  of  the  Stock 
Exchange.  That  is  an  obligation  which  creates  a 
debt,  and  that  obligation  has  never  been  dis- 
charged. There  is  another  obligation,  and  a 
totally  different  obligation,  rising  out  of  trans- 
actions of  buying  and  selling  stocks  upon  the 
Stock  Exchange  iMfore  the  default,  and  the  result 
of  that  was  a  balance  which  had  to  be  paid  or 
settled.  It  was  settled,  and  that  was  a  larger  sum 
than  the  2812.  The  obscurity  is  caused  by  saying 
that  it  includes  that  sum.  It  has  nothing  on 
earth  to  do  with  it.  The  payment  of  the  one 
does  not  discharge  the  obl^pition  as  to  the  other. 
That  is  the  answer  to  it ;  and  I  have  no  doubt 
that  this  appeal  ought  to  be  dismissed  with  costs. 

Second  Appeal. 
Muir  Mackenzie  (Atkin  with  him)  for  the  appel- 
lant, said  that  after  their  Lordships'  decision  he 
did  not  think  that  he  ought  to  argue  the  second 
appeal,  which  raised  the  question  of  the  bank- 
ruptcy proceedings,  as  it  appeared  to  him  to  be 
covered  by  the  decision  in  the  first  appeal. 

S.  Seed,  K.O.  and  A.  H.  Carrington  appeared 
for  the  respondents. 

Orders  appealed  from,  affirmed,  and   appeal* 
ditmissed  loith  coitt. 

Solicitors  for  the  appellant,  Oshom  and  Oshom. 
Solicitors  for   the   respondents,  Michael  Abra- 
hams, Son*,  and  Co. 


Suijicial  €avxmitttt  of  t^e  ^ribs  CounciL 

Dec.  16, 17, 1903.  and  Feb.  3, 1904. 
(Present :  The  Right  Hons.  Lords  Macnaohten 
and  LiNDLXT,    Sir  ABTHtTB   Wilson,    and 
Sir  John  Bonsbb.) 

OWNBBS  OF  the  GITT  OF  LINCOLN  V.  SMITH,  (a) 

ON  APPEAL  FBOK  THB  SUPBIKE  COUBT  OF 

THE  COLONT  OF  NATAL. 

Skip  —  Unseaworthiness  —  Exceptions  in  charter- 
party— Negligence  of  oroner. 

Exceptions  in  a  charter-party  loiU  not  free  a  »fc»j»- 
oumerfrom  liability  for  the  consequences  of  per- 
sonal negligence  in  loading  the  ship  whereby  she 
is  rendered  unseaworthy. 

Judgment  of  the  court  beUno  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Court 

of  the  colony  of  Natal  af&rming,  with  a  variation. 

a  judgment  of  the  Circuit  Court  in  favour  of  the 

(a)  Beportad  b;  C.  £,  Hauixh,  Eiq.,  Barriit(r«t-L*w. 
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respondent,  the  plaintiff  below,  in  an  action 
bToaght  by  bim  against  the  appellants  to  recover 
damages  for  the  non-delivery  of  cargo  carried  in 
the  appellant's  ship  tinder  circamstenoes  which 
appear  fnlly  in  the  jadgment  of  their  Lordships. 

Bobson,  K.C.  and  D.  8t«phen$  for  the  appeUants. 

Sir  B.  Beid,  K.C.,  Scrutton,  E.G.,  and  ClaveU 
Salter  for  the  respondent. 
Stephens  in  reply. 

At  the  conclnsion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

F^.  3. — ^Their  Lordships'  jadgment  was  de- 
llTered  by 

Lord  MA.CNAaHTER. — This  is  an  appeal  in  the 
name  of  the  master  and  owners  of  the  steamship 
City  of  Lincoln  from  an  order  of  the  Appeal 
Court  in  Natal.  The  order  appealed  from 
tipholds  a  verdict  and.  subject  to  a  variation 
in  the  assessment  of  damages,  afBrms  a  judg- 
ment obtained  in  the  Durban  Circuit  Court 
by  the  respondent  Charles  George  Smith. 
The  action  was  brought  to  enforce  a  claim  for 
damages  for  non- delivery  of  Cargo  by  the 
City  of  Lincoln  in  breach  of  a  cbarter-party 
dated  the  Ist  Dec.  1899,  and  expressed  to  M 
made  in  Buenos  Ayres  between  W.  Samson  and 
Co.,  "  on  behalf  of  the  owners,"  and  "  T.  S.  Boadle 
and  Co.,  charterers."  The  City  of  Lincoln  be- 
longed to  W.  Samson  himself,  and  this  appeal 
is  bronght  on  his  behalf.  The  respondent  was 
represented  by  T.  S.  Boadle  and  Co.  The  charter 
provided  that  the  vessel,  being  tight,  staunch  an<\ 
strong,  and  everyway  fitted  for  the  intended 
voyage,  should  with  all  covenient  speed,  being 
discharged,  proceed  as  ordered  by  the  charterers 
or  their  agents  to  the  undermentioned  plaoes,  and 
receive  from  them,  in  the  port  of  Kosario,  a 
quantity  of  hay[  in  export  bales  ;  thereafter,  in  La 
Plata,  a  quantity  of  live  stock  on  deck,  which 
cargo  the  charterers  bound  themselves  to  ship 
not  exceeding  what  the  vessel  could  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture,  and  being  so  loaded 
should  therewith  proceed  to  Port  Natal,  South 
Africa,  and  deliver  the  cargo  on  being  paid  a 
lump-sum  freight  of  65002.  The  owners  were  to 
appoint  the  stevedore.  The  charterers  were  to 
have  the  full  reach  and  burthen  of  the  steamer 
with  the  exception  of  space  for  1200  tons  of 
coals  for  ship's  use  which  were  to  be  carried  in 
steamer's  holds  and  bunkers.  The  charter  and 
bills  of  lading  contained  a  scries  of  exceptions 
and  provisions  in  favour  of  the  owner.  Average, 
if  any,  was  to  be  payable  according  to  the  York- 
Antwerp  Rules  of  1890,  which  negative  any  claim 
in  respect  of  cargo  carried  on  deck.  In  pursuance 
of  this  charter-party  the  City  of  Lincoln  com- 
menced loading  on  the  7th  Dec.  1899,  at  Bosario. 
There  she  took  on  board  some  20,000  bales  of  hay. 
She  then  proceeded  down  the  river  and  entered 
La  Plata  on  the  16th,  where  she  took  in  more  hay 
and  fodder  and  received  her  cargo  of  live  stock 
—270  bullocks,  100  horses,  and  400  sheep.  She 
started  on  her  voyage  on  the  21st  Dec.  1899, 
leaving  Ensenada  on  the  afternoon  of  that  day. 
She  arrived  at  Port  Natal  on  the  15th  Jan. 
1900  short  of  her  cargo  of  hav  by  578  bales, 
and  without  a  single  one  of  the  bullocks, 
horses,  and  sheep  shipped '  by  the  respondent. 
The   respondent's  case  was  that   the    City   of 


Lincoln,  though  in  herself  and  as  a  ship 
tight,  staunch  and  strong,  and  fitted  for  the 
voyage,  was  not  properly  ballasted,  and  was 
therefore  uuBeaworthy  when  notice  was  given 
that  she  was  prepared  to  receive  her  cargo  and 
when  she  started  on  her  voyage ;  that  this  unsea* 
worthiness  was  attributable  to  negligence  or  want 
of  reasonable  care  on  the  part  of  the  owner  him- 
self, and  was  the  direct  cause  of  the  loss  com- 
plained of.  On  the  other  hand,  the  owner  main- 
tained that  the  vessel  was  properly  ballasted,  and 
perfectly  seaworthy  at  starting,  and,  moreover,  he 
contended  that,  even  assuming  that  she  was  unsea- 
worthy,  he  was  protected  from  liability  by  the 
exceptions  and  provisions  of  the  charter-party. 
The  action  came  on  to  be  tried  in  April  1901 
before  Beaumont,  J.  and  a  special  jury.  The-- 
trial  lasted  several  days.  There  was  a  good  deal 
of  evidence  on  both  sides,  oral  and  documentary, . 
including  the  depositions  of  witnesses  taken  on 
commission,  the  captain's  diary,  the  rough  log,  and 
the  chief  officer's  log-book.  The  learned  judge- 
seems  to  have  been  under  a  misapprehension  as  to- 
the  position  of  the  charterer.  He  appears  to  have- 
thought  that  the  vessel  was  "  handed  over  "  tO' 
the  charterer  on  the  date  of  the  charter-party,  the  - 
Ist  Deo.,  and  that  from  that  date  she  was  under  his 
orders,  and  that  the  charterer  "  arranged  to  his 
own  liking  as  the  loading  of  the  vessel."  He 
was  prepared  to  hold,  as  a  matter  of  law,  that 
in  any  event  the  owner  was  excused  by  the  excep- 
tions in  the  charter-party.  Bat  although  that 
was  his  opinion  he  summed  up  the  case  to  the 
jury  in  a  manner  to  which  no  objection  can  be 
taken,  and  he  proposed  to  the  jury  a  series  of 
questions  in  framing  which  he  invited  the  assist- 
ance of  the  learned  counsel  on  both  sides.  The 
material  questions  put  to  the  jury,  with  the 
answers  given  by  them,  are  as  follows:  (1)  Q. 
Was  the  steamship  City  of  Lincoln  as  a  ship  tight, 
staunch  and  strong,  and  every  way  fitted  for  the 
intended  voyage  at  the  time  she  was  chartered 
before  she  was  loaded  ? — A.  Yes.  (2)  Q.  Was  she- 
seaworthy  after  loading  and  before  leaving  dock, 
at  £nsenada  P — A.  No.  (3)  Q.  If  not,  in  what- 
respects  did  she  become  unsea worthy  and  fiora 
what  cause? — A.  She  was  unsea  worthy  being 
top  heavy,  having  insufficient  dead  weight  in  her 
bottom  to  counteract  the  weight  above  the  water 
line.  (4)  Q.  Was  the  shipowner  in  any  way 
responsible  for  such  causes,  if  any,  by  want  of 
reasonable  care  on  his  part?  —  A.  Owner  is 
responsible,  as  he  should  have  seen  that  more 
dead  weight  was  put  in  the  bottom  of  the 
steamer.  (7)  Q.  What  were  the  causes  of  the 
loss  of  cargo  ?— A.  The  vessel  being  in  an  nnsea- 
worthy  condition  as  per  answer  No.  2  was  not 
able  to  stand  the  ordmary  rough  weather  experi- 
enced. (8)  Q.  Were  such  causes  due  to  unsea- 
worthiness at  starting  or  to  perils  of  the  sea  ? — A. 
To  unseaworthiness  at  starting.  On  these  findings 
the  learned  judge  gave  judgment  for  the  char- 
torer,  observing  that  but  for  the  condition  in  the 
charter  to  which  perhaps  (he  said)  he  attached 
too  much  weight,  there  could  be  no  doubt 
the  verdict  of  the  jury  would  be  perfectly 
right.  The  opinion  of  the  Supreme  Court 
on  Appeal  was  delivered  by  Broome,  J.  in 
a  written  jadgment  which  has  their  Lordships' 
entire  approval.  The  coiiclusion  at  which  tixe 
court  arrived  was  that,  on  the  questions  of  fact, 
there  was  ample  evidence  to  support  the  findings 


Digitized  by 


Google 


208-Voi.  xci.] 


THE  LAW  TIMES. 


[Oot.  22,  19M. 


Pbit.  Go.]    New  Tsinidad  La.ek  Asphalt  Go.  e.  Attobkky-Gin.  iok  Trinidad.    [Pair.  Go. 


of  the  jury,  and  that  there  waa  nothing  in  the 
charter-party  to  relieve  the  owner  from  consS' 
qnencea  resulting  from  want  of  reaaonahle  care 
on  his  part.  In  the  argument  before  their  Lord- 
ships very  little  was  said  abont  the  exceptions  in 
the  charter-party.  Indeed  that  point  was  hirdly 
open  them.  It  bm  been  praoticaJly  concluded  by 
tniat  occurred  in  We$tw$  case,  Anglo- Argentine 
Live  Stock  and  Prodttee  Agency  Limited  t. 
Weetall,  unreported.  There  a  Bhipwas  chartered 
to  carry  cattle  from  La  Plata  to  Snglaud.  The 
charter  was  i  lentical  in  its  terms  with  the  chaiter 
of  the  City  of  Liiieoln.  The  ship  was  over- 
burdened  and  rolled  so  heavily  that  the  cattle 
were  loet.  Mathew,  J.  held  the  owner  liable. 
He  thought  the  owner  had  been  personally  negli- 
gent,  and  that  there  was  nothing  in  the  charter 
to  excuse  him  from  the  consequences  of  personal 
negligence.  On  appeal,  both  in  the  Court  of 
App^  and  the  Honse  of  Lords,  it  was  held  that 
the  owner  was  protected,  not  because  personal 
negligence  was  covered  and  excused  by  the  con> 
ditions  of  the  contract,  but  because  there  was  no 
case  of  personal  negligence  at  alL  It  appeared 
that  at  the  time  when  the  charter  was  made  and 
at  the  time  when  the  vessel  was  being  loaded  the 
owner  was  in  this  country.  He  had  left  the 
management  of  the  vessel  in  the  hands  of  duly 
qualified  and  competent  persons.  Against  the 
ojnsequenoes  of  negli^^ce  on  the  part  of  servants 
and  agents  the  conditions  of  the  charter-party 
were  a  protection.  In  the  present  case  no  one 
but  the  owner  had  anything  to  do  with  the  loading 
of  the  vessel.  The  charterer  had  no  right  to 
interfere.  It  was  not  his  province  to  load  or  to 
stow  the  vessel.  His  business  was  to  provide  a 
cargo  in  accordance  with  the  conditions  of  the 
charter-party.  To  do  the  owner  justice,  he  did 
not  attempt  to  excuse  himself  by  throwing  the 
blame  on  the  stevedore  or  the  captain  or  anybody 
else.  He  did  not  for  a  moment  dispute  his 
responsibility  in  regard  to  loading  or  ballasting. 
His  case  was  that  the  ship  was  properly  loaded 
and  ballasted.  She  waa  loaded  (he  said)  and 
ballasted  "  as  proposed."  Indeed  he  went  so  far 
as  to  declare  that  ne  would  have  no  hesitation,  in 
the  event  of  a  similar  cargo  being  offered,  to 
load  the  City  of  Lincoln  in  the  same  way  and 
ballast  her  in  the  same  manner.  The  findings  of 
the  jury  on  the  queationa  of  fact  were  impeached 
in  a  very  able  argument  on  behalf  of  the  appellant, 
but  their  Lordships  see  no  reason  to  differ  from 
the  conclusion  at  which  the  Supreme  Gourt 
arrived.  Their  Lordships  have  not  to  decide 
whether  the  jury  were  right  or  wrong  in  their 
view  of  the  facts.  They  have  merely  to  deter- 
mine whether  there  was  evidence  on  which  reason- 
able men  properly  instructed  by  the  judge  could 
have  come  to  the  conclusion  at  which  the  jury 
arrived.  It  seems  to  their  Lordships  that  tLere 
cannot  be  any  doubt  upon  that  point.  [His 
Lordship  discussed  the  evidence,  and  concluded 
as  follows :]  Their  Lordships  will  therefore 
humbly  advise  His  Majesty  that  this  appeal 
should  be  dismissed.  The  appellants  will  pay  the 
costs  of  the  appeal. 

Solicitors:  for  the  appellants,  Holman,  Bird- 
wood,  and  Co.;  for  the  respondent,  Edell  and 
Gordon. 


April  29,  May  3,  4,  and  June  8. 

(Present:  The  Bight.  Hons.  the  Lord  Chan- 

CBLLOB     (Halsbttiy),    Lords    Lindlby    and 

KiNBoss,  and  Sir  Abthub  Wilson.) 

New  Tbinidad  Lakb  Asphalt  Company  v. 

Attobnby-Genbbal  fob  Tbinidad.  (a) 

ON  APPEAL  FBOH  THB  BUPBEHE  COURT    OF 


TBINIDAD  AND  TOBAOO. 


tn 


Deed  of  eoneeieion — Conttruction  —  Lands 

posteition  of"  the  Crown. 
By  a  deed  made  between  the  Crown  and  the  appel- 
lants' predeeeuort  in  title  it  was  provided  that 
no  atphedt,  &e.,  should  he  won  or  carried  away 
"from  any  lands  situated  within  three  milei  of 
tM  said  parcel  of  land  known  a$  the  Pitch  Lake, 
which  now  are,  or  at  any  time  during  the  said 
term  or  terms  shall  come  into,  the  possession  of 
Her  Majesty,  without  the  previous  consent  in 
wrUing  of  the  concessionaires." 
Held  (amrming  the  judgment  of  the  court  below), 
that  this  provision  applied  only  to  lands  in  the 
actual  possession  of  the  Croion  or  its  officers,  and 
not  to  lands  the  right  or  title  to  which  wa*  in 
the  Crown,  into  possession  of  which  the  Crown 
had  never  enierea,  either  by  itself  or  by  anyone 
claiming  under  it. 
Appeal  from  a  judgment  of  the  Supreme  Court 
of  Trinidad  and  Tol»go  (Baynes  and  Boutledge, 
JJ.,  Anderson,  G.J.  diseenting)  in  favour  of  the 
Crown    in    a  suit    brought   against    it   by  the 
appellants  under  circumstances  which  are  fully 
set  out  in  the  judgment  of  their  Lordships. 

Haldane,  E.G.  and  B.  A.  Wright  for  the  appel- 
lants.— They  referred  to 

Bellihevage  Appu  v.   Qu«en'(  Advocate,  51  L.  T. 

Bep.  401 ;  9  App.  Cm.  S71  ; 
Windsor  and  Annapolis  Railway  Company  t.  The 
Qutsn,  55  L.  T.  Hep.  271 ;  11  App.  Cm.  607. 

The  Attcrney-Oeneral  (Sir  B.  Finlay,  E.G.), 
H.  Sutton,  and  0.  Lawrence,  for  the  respondent, 
were  not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

June  8. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  EiNBosa.— The  question  in  this  case  is 
whether  the  appellants,  the  New  Trinidad  Lake 
Asphalt  Company  Limited,  have  established 
certain  breaches  which  they  allege,  on  the  part  of 
the  Grown,  of  a  covenant  contained  in  a  deed  of 
concession  made  on  the  12th  July  1888  between 
Her  late  Majesty^  Queen  Yictoria  of  the  one  put, 
and  JoEcph  William  Previtc,  Henry  Alfred  Greig, 
and  the  New  York  and  Trinidad  Asphalt  Com- 
pany of  the  other  part.  The  appellants  are 
assignees  of  the  deed  of  concession.  By  that  deed 
it  was  stipulated  that  the  concessionaires  should, 
for  considerations  stated  in  it,  have  exclusive 
liberty  to  dig,  work,  search  for,  and  win,  all 
pitch,  asphaltam,  oil  petroleum,  coal,  anthracite 
rock,  and  other  substances,  from  a  parcel  of  land 
known  as  the  Pitch  Lake  in  the  island  of 
Trinidad.  The  grant  was  for  a  term  of  fourteen 
years  from  the  1st  Feb.  1888,  and  its  duration 
was  afterward^  extended  to  a  period  of  forty-two 
years  from  the  Ist  Feb.  1888.  The  deed  of  con- 
cession further  provided,  inter  alia,  that  "  so  long 

(a)  BaporMd  bj  0.  E.  Ualdbn,  Ei^.,  BanliMr-M-Lsw. 
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aa  the  licences,  ^wen,  and  privileges   hereby 
granted  shall  continue  in  force  by  viitne  of  these 
presents,  or  bv  Tirtae  of  any  renewal  granted 
pnrsnant  to  these  presents,  no  asphalt,  pitch,  or 
other  asphaltic  or  bitnminons  substance  shall  be 
won  or  carried  away  for  export  or  otherwise,  by 
Her  Majesty,  her  heirs  or  successors"  (except 
for  oertun   purposes  of  the  Executive   Govern- 
ment of  the  island),  "  or  by  any  other  person,  for 
any  purpose  whataover,    from  any  lands  situate 
within  three  miles  of   the  said  parcel  of  land 
known  as  the  Pitch  Lake,  which  now  are,  or  at 
any  time  during  the  said  term  or  terms  shall 
come  into,  the  possession  of  Her  Majesty,  without 
the  previous  consent  in  writing  of  the  conces- 
rionaires."    The  appellants  maintain  that  a  parcel 
Ot  land  known  as  lot  68,  situated  within  three 
miles  of  the  Pitch  Lake,  on  which  asphalt  has 
been  dug  without  the  consent  of   the  conces- 
sionaires, was  at  material  times  in  the  possession 
of  Her  late  Majesty,  within  the  meaning  of  the 
deed  of  concession.     The  Pitch  Lake  is  in  the 
Ward  of  La  Brea;  it  is  upwards  of  114  acres  in 
extent,  and  it  is  about  100  feet  above  the  level  of 
the  sea.    Between  it  and  the  sea  there  is  a  road 
blown  as  the  Pitch  Lake  Boad.    Lot  68  is  not 
marked  eo  nomine  on  any  of  the  plans  produced, 
bntthe  groand  so  designated  by  the  appellants 
lies  to  the  east  of  the  Pitch  Lake-road,  and  to 
tiio  east  of  the  parcel  marked  as  the  Best  House. 
Part  of  the  land  comprised  in  lot  68  seems  to 
have  been  sold  to  Montout  Louis,  but  there  is  little 
tntstworthy  iaformation  as  to  the  particnlarsof  the 
different  lots  of  gpround  in  the  locality.     Montout 
Louis  is  stated  to  have  left  Trinidad  in  1879, 
and  Athanase  King  claimed  the  land  as  having 
purchased  it  from  mm.    King,  however,  appears 
to  have  failed  to  prove  a  valid  transfer  from 
Montout.    In  May  1897  a  man  named  Rogers 
was  convicted  of  digginz  on  Crown  lands  without 
a  licence,  contrary  to  the  Ordinance  (No.  4  of 
1889}  and  was  fined.    He  appealed  against  this 
conviction,  but  it  was  uphela  by  the  Court  of 
Appeal.^    The  lessees  of   Montout's  land  then 
stopped'digging  on  the  part  of  lot  68  marked  out 
as  Crown  land,  and  desired  the  Grovemment  to 
say  whether  they  claimed  that  portion  of  lot  68 
as  Crown  land  or  not.    Various  neeotiations  took 
plaoe  in  regard  to  this  land,  which  it  is  unneces- 
sary to  narrate,  and  in  the  result,  on  the  11th 
Oct.  1899,  the  Oovemor  gave  his  content,  under 
tiie  rules  and  orders  in  force  in  the  locality,  to 
the  bringing  of  a  suit  by  the  afmellants  against 
the  Attorney- Greneral  for  the  determination  of 
the  claims  of  the  appellants  against  the  Govern- 
ment in  the  matter  of  digeing  of  asphalt  from 
.  the  lands  known  as  lot  68.  A  suit  was  accordingly 
brought  by  the  appellants  in  Oct.  1899,  in  which 
they  alleged  that  there  had  been  such  diggin(|[  on 
lot  68,  which  was  within  three  miles  of  uie  Fitch 
Lake,    without   their   consent,    and    claimed  a 
declaration  that  lot  68  was  in  the  possession  of 
the  Gk>vemment  at  the  date  of  the  deed  of  con- 
cession in  their  favour,  or,  alternatively,  that  it 
came    into   the  possession  of  the  Government 
during  1896,  1897,  and  1898.  by  reason  of  the 
marking  out  of  the  lot,  and  the  prohibition  of 
digging  upon  it,  at  that  time.    An  injunction 
anddamages  were  also  craved  in  respect  of  the 
alleged  breach  of  covenant  on  the  part  of  the 
Government.      The   Attorney-General,    by    his 
statement  of  defence,  dated  the  15  th  Dec.  1899, 


demurred  to  the  claim  on  the  ground  that  no 
action  lav  against  him  in  respect  of  any  alleged 
breach  of  contract  committed  by  the  governor  of 
the  oolony  in  the  exercise  of  any  executive  dis- 
cretion, and  that  no  petition  of  right,  or  analo. 
gous  procedure,  was  available  to  the  appellants 
m  that  court,  as  also  that  the  rules  and  ordera 
merely  regulated  matters  of  procedure,  or  that^ 
if  they  purported  to  confer  substantive  rights,, 
they  were  vUra  viret  and  invalid.    The  Attorney- 
Greneral  farther  traversed  the  allegations  of  fact- 
contained   in  the   statement  of  compl^t,  and< 
denied  that  lot  68  had,  at  any  material  time,  been 
in,  or  had  come  into,  the  possession  of  the  Crown. 
By  an  order  dated  the   19th   March  1900  the- 
questious  of    law    raised  in   the  defence  were 
put  down  for  hearing  before  the  Full  Court  of 
Trinidad  and  Tobago,  and  on  the  4th  Dec.  1900- 
that  court,  composed  of    Anderson,    G.J.    and 
Baynes,  J.,  held  that  a  right  to  sue  the  Govern- 
ment existed,  and  tiiat  this  right,  recognised  and 
reguliated  for  more  than  twenty- one  years  pre- 
viously,   had   become  part   of   the  law  of  the< 
colony.      Agunst    this    deciuon   the   Attomey- 
Gleneral  obtained  special  leave  from  His  Majesty 
to  cross-appeal ;  bat  in  the  circumstances  the 
cross-appeal  was  not  argued.    The  issues  of  fact 
raised  between  the  parties  were  afterwards  tried,, 
and  evidence  was  given  by  the  appellants,  and  on 
the  11th  March  19Ul  Baynes,  J.  gave  judgment  in 
favour  of  the  Attorney- Greneral,  dismissing  the 
action  with  costs.    He  decided  that  according  to 
the  true  intention  of  the  parties  to  the  deed  of 
concession,  lands    "in  the    possession    of  Her 
Majesty  "  meant  lands  in  the  actual  possession 
of  the  Grown,  and  did  not  include  Crown  landa 
which  the  Crown  had  granted  on  lease,  or  Crown 
lands  to  which  the  Crown  had  a  right  to  re-enter, 
althoagh  in  fact  persons  having  no  right  were 
in  ocoapation  of   them.    He  therefore  held,  on 
the  evidence,  that  the  Crown  was  not  in  pos- 
session of  lot  68  in  1888,  and  he  also  rejected 
another  contention  maintained  by  the  appellants. 
The  appellants  appealed  against  this  judgment 
to  the  Appeal  Court,  and  that  court,  by  an  order 
dated  16th  April  1901,  directed  that  the  judgment 
of  Baynes,  J.  should  be  set  aside  and  a  new  trial 
held.    The  court  considered  that  the  evidence  of 
the  appellants  had  established  a  prima  faeie  case 
that  tbe  Crown  had  in  1897  entered  into  posses- 
sion of  lot  68.    The  new  trial  took  place  before 
Baynes,  J.  in  April  1901,  and  on  the  8rd  Jane  he 
gave  judgment  in  the  new  trial,  again  deciding 
in  favour  of  tbe  Attomey-Gtoneral,  and  dismissing 
the  action  with  costs,  holding  that  the  deed  o3 
concession  related  to  lands  in  the  actual  posses- 
sion of  the  Crown,  and  that  lot  68  was  not  in 
1888  in  the  possession  of  the  Crown,  as  also  that 
there  was  no  evidence  to  show  iu  whom  the  legal 
estate  was  then  vested.    He  held  that  the  convic- 
tion of  Rogers  above  mentioned  was  not  evidence 
of  possession  by  the  Crown.     An    appeal  was 
taken  against  this  judgment  to  the  App^I  Coart 
and  the  case  was  fully  heard  before  tbat  court, 
consisting  of  Anderson,  C-J.,  Baynes  and  Rout- 
ledge,   JJ.,   with    the  result  that  these  learned 
jadges   differed  iu   opinion,  the  Chief  Jastice 
holding  that,  upon  a  true  constructaon  cf  the 
deed  of  concession, "  land  in  the  possession  of  the 
Crown  "  meant  land  of  which  the  Crown  had  the 
control,  and  the  legal  right  to  deal  with,  excluding 
Crown  lands  which  had  been  granted  in,  and 
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which  were  held  under,  leoee.  He  ezpresaed  the 
Tiew  that  any  other  constmction  would  be 
unreasonable  in  a  colonj  where  so  small  a  part 
of  the  Crown  lands  was  in  the  actual  occupation 
of  the  Crown,  whUe  the  deed  of  concession  pre- 
supposed Crown  lands  subject  to  the  control  of 
the  Crown,  but  in  the  occupation  defaeto  of  some 
person  without  legal  right,  who  dug  pitch.  He 
considered  that  the  evidence  showed  that  lot  68 
was  Crown  land,  and  that  every  attempt  to  prove 
its  alienation  had  failed  and  that  it  was  conse- 
quently in  the  possession  of  the  Crown.  Bajnes, 
J.  adhered  to  the  opinion  on  this  subject,  which 
he  had  formerly  expressed,  and  Boutledze,  J. 
agreed  with  him,  for  similar  reasons,  and  a  decree 
was  accordingly  made  on  the  25th  March  1902  in 
accordance  with  the  views  of  the  majority  of  the 
court.  The  question  upon  which  their  Lordships 
have  now  to  advise  His  Majesty  is  whether  the 
view  of  the  Chief  Justice  or  that  of  Baynes  and 
Boutledge,  JJ.  is  right,  and  their  Lordships  are 
of  opinion  that  the  view  expressed  by  the  two 
last-named  judges  is  the  correct  one.  Possession 
is  prima  facie  a  question  of  fact,  and  a  person 
may  be  proprietor  of  land  without  being  in  pos- 
session of  it.  The  view  of  the  Chief  Justice 
appears  to  be  that  all  land  belonging  by  title  or 
right  to  the  Crown  falls  within  the  description  in 
the  concession,  whether  the  Crown  has,  or  has 
not,  done  anjrthine  with  respect  to  the  use  or 
occupation  of  it.  H  this  had  been  intended  to  be 
the  meaning  of  the  langnage  of  the  concession 
upon  which  the  question  arims,  it  is  difficult  to 
suppose  that  it  would  not  have  been  unequivocally 
-expressed.  The  appellants  maintain  that  the 
description  "  lands  in  possession  of  the  Crown  " 
means  lands  the  right  or  title  to  which  is  in  the 
Crown,  although  the  Crown  may  never  have 
entered  into  possession,  or  interfered  with,  them, 
either  by  itseu  or  by  anyone  having  its  authority. 
This  view  appears  to  their  Lordships  to  substitute 
a  different  test  or  criterion  for  that  which  is 
expressed  in  the  deed  of  concession — viz.,  to 
take  the  test  or  criterion  of  proprietary  right 
or  title,  instead  of  that  of  possession.  It 
appears  that  both  before  and  after  the  date 
of  the  concession,  and  without  the  authority  of 
the  concessionaires,  some  persons  dug  pitch  in 
lot  68,  but  this  was  never  done  with  the  permis- 
sion or  consent  of  the  Grovemor.  The  view  taken 
by  both  Baynes  and  Boutledge,  JJ.,  is  that  the 
expression  "  which  now  are  or  at  any  time  .  .  . 
shall  come  into  the  possession  of  Her  Majesty  " 
means  land  in  the  actual  possession  of  the  Crown 
or  its  officers,  and  the  concessionaires  were  unable 
to  prove  that  lot  68  was  Crown  land  in  this  sense. 
But  even  if  the  constmction  put  by  the  Chief 
Justice  upon  the  word  "  possession  " — viz.,  that  it 
is  equivalent  to  control,  or  right  to  control,  were 
adopted,  the  case  would  fail,  because  it  is  not 
proved  that  lot  68  was  ever  in  the  control  of  the 
Government.  Their  Lordships  do  not  think  that 
the  conviction  of  Rogers  had  the  effect  of  bring- 
ing the  land  into  the  possession  of  the  Crown  in 
any  sense  material  to  the  present  question.  It 
appears  that  on  the  occasion  of  the  prosecution 
of  Rogers,  the  ownership  of  lot  No.  68  did  not 
vome  into  question,  and  that  no  evidence  was 
given  on  the  part  of  the  prosecution  that  it  was 
the  property,  or  in  the  possession,  of  the  Crown. 
Their  Lordships  will  humbly  advise  His  Majesty 
to  dismiss  the  principal  appeal,  and  affirm  the 


decree  of  the  Appeal  Court  of  the  25th  March 
1902 ;  as  also  to  make  no  order  on  the  cross- 
appeal  from  the  decree  of  the  4th  Dec.  1900.  The 
appellants  will  pay  the  costs  of  the  principal 
appeal.  As  to  the  cross-appeal,  their  Lordships 
have  already  directed  the  Attorney -General  to 
pay  the  appellants'  costs  of  his  petition  for  special 
leave  to  cross-appeal,  and  these  coats  will  be  set 
off  against  the  costs  of  the  principal  appeal 
With  regard  to  any  additional  costs  which  may 
have  been  incurred  by  reason  of  the  cross-appeal, 
their  Lordships  direct  the  parties  to  bear  such 
costs  themselves. 

Solicitors  for  the  appellants,  Athurit,  Jform, 
Crisp,  and  Co. 

Solicitors  for  the  respondent,  Sutton,  Omman- 
ney,  and  Bendall. 


Wednesday,  June  8. 
(Present:  The  Bight  Hons.  the  Lobd  GbIlS- 
CELLOB     (Halsbury),     Lords     MiiCNAOHTEir, 
Davet,  and   Kobebtson,  and  Sir  Abthus 

WlMON.) 

Bex  v.  Lotiw.  (a) 

PETITION  FOB  LBA.VE  TO  APPEAL  FBOII  THE 
BUPBEME  COITBT  OF  THE  COLONT  OF  TBI 
CAPE  OF  OOOD  HOPS. 

Practice — Appeal  on  point  of  law — Charter  cf 
Jvutiee  of  the  Cape  of  Oood  Hope,  a.  51. 

Where  a  colonial  Court  of  Appeal  upheld  a  eouvie- 
tion  on  the  factt,  btU  expretted  an  optnton  thai 
the  defendant  vioxHd  have  had  a  good  defence  i* 
law  to  the  charge  if  the  facte  had  raised  a  qvM- 
tion  of  lav),  which  in  their  view  did  not  ariu, 
the  Judicial  Committee  refused  leave  to  appecd 
upon  the  abstract  point  of  law,  there  being  no 
judgment  or  determination  of  the  court  which  ii 
was  sought  to  reverse,  correct,  or  vary  withi» 
the  Charter  of  Justice  of  the  colony. 

Pktitioit  by  the  Government  of  the  Cape  of 
Ghx>d  Hope  for  leave  to  appeal  from  a  judgment 
of  the  Supreme  Court  of  the  colony  pronounced 
on  the  18th  Feb.  1904. 

The  petition  stated  on  the  24th  Nov.  1903 
Abraham  G^rt  Willem  Lonw,  the  respondent, 
was  tried  at  the  November  criminal  sessions, 
before  Buchanan,  J.,  one  of  the  judges  of  the 
Supreme  Court,  and  a  jnir,  the  prisoner  being 
charged  on  five  counts  with  assault  with  intent 
to  'do  grievous  bodily  harm.  He  was  found 
guilty  and  sentenced  to  five  months'  imprisonment 
with  hard  labour. 

The  prisoner  was  at  the  time  when  the  assaults 
were  committed  a  British  subject,  but  had 
rebelled  and  was  a  commandant  in  tbe  forces  of 
the  late  South  African  Bepublic,  and  his  defence 
was  that  in  committing  the  assaults  he  was  acting 
under  superior  orders. 

Immemately  after  the  verdict  of  the  jury 'had 
been  given  the  prisoner's  counsel  raised  a  point 
of  law,  which  was  reserved  for  the  decision  of  the 
Supreme  Court  by  the  presiding  judge  in  the 
following  terms :  "  That  there  was  a  misdirection 
on  the  part  of  the  learned  presiding  judge  in 
charging  the  jury  that  orders  received  by  the 
prisoner  from  superior  military  officers  of  tbe 
Bepublic — the  enemy — if  any  such  were  given, 
constituted  no  defence  in  law  to  the  charge  laid 
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in  the  indictment,  prisoner  beint;  a  rebel  in  armB 
and  therefore  not  entitled  to  take  advantage  of 
his  own  wrong,  he  not  haying  been  convioted  or 
acqnitted  of  high  treason." 

On  the  18th  Feb.  1904  the  point  reserved  was 
argued  before  the  Supreme  Court,  when  it  was 
determined  by  a  majority  of  the  court  that  there 
had  been  a  misdirection  on  the  part  of  the  pre- 
siding judge,  and  that  it  would  have  been  quite 
competent  for  the  accused  to  have  pleaded  that, 
although  he  was  a  rebel,  he  was  a  belligerent,  and 
that  he  was  privileged  as  a-  beUigerent,  that  as 
such  belligerent  whatever  he  had  done  had  been 
done  as  ordinary  acts  of  warfare,  and  that  even 
if  they  had  not  been  ordinary  acts  of  warfare  his 
acts  had  been  authorised  by  his  superiors,  and 
that  such  a  defence  if  proved,  would  have  been  a 
good  defence. 

The  court,  however,  found  that  the  accused 
had  failed  to  prove^tuat  he  had  been  authorised 
by  his  superiors  to  commit  the  assaults,  and  the 
jndgment  was  therefore  upheld. 

The  Gape  Government  felt  aggrieved  by  the 
determination  of  the  Supreme  Court  as  to  the 
misdirection  of  the  presiding  judge  at  the  trial 
of  the  respondent,  and  desired  to  obtain  leave  to 
appeal  therefrom  to  the  Kin^  in  council  by 
special  permission,  and  this  petition  was  accord- 
ingly presented  under  clause  51  of  the  Charter  of 
Juetioe  of  the  Cape  of  Grood  Hope  dated  the  4th 
May  1832. 

It  appeared  that  the  assaults  charged  con- 
sisted in  the  infliction  of  floggings. 

The  learned  jndge  who  reserved  the  question 
for  the  Supreme  Court  remarked  that  the  point 
reserved  had  but  an  academic  importance ;  it 
referred  to  a  part  only  of  the  directions  given 
to  the  jury,  and  he  had  grave  doubts  whether  he 
ought  to  grant  the  application  made  by  prisoner's 
connseL  He  pointed  out  that  difficulty  at  the 
time,  but  counsel  urged  that  the  question  was  one 
of  great  public  importance. 

F.  Mackamess  for  the  petitioners. — Though 
the  Bupreme  Court  have  upheld  the  jndgment 
on  the  facta,  they  have  decided  the  point 
of  law  against  the  view  entertained  by  the 
col<»iial  Covemment,  who  look  on  the  matter 
as  one  of  great  importance.  [The  Lord 
Chakcellob. — The  court  below  have  held  that 
the  facts  do  not  raise  the  question  of  law.] 
In  the  view  of  the  Gkjvemment  the  point  has 
been  determined  against  them,  and,  if  it  cannot 
be  reviewed,  it  will  go  down  as  an  authorita- 
tive statement  of  the  law  by  the  court.  [The 
LoBD  Chajtcellob. — There  hajs  been  no  deter- 
mination at  all.  The  point  did  not  arise.  Lord 
Datxt.  —  If  it  arises  in  any  future  case  an 
appeal  can  then  be  brought.]  It  may  not  arise 
for  a  I<mg  time,  and  in  the  special  circumstances 
of  South  Africa  it  is  of  extreme  importance  to 
have  a  definite  decision  on  the  question. 

At  the  conclusion  of  the  argument  their  Lord- 
ships' judgment  was  delivered  by 

The  LoBD  Chancellob  (Halsbnry)  as  follows : 
—Their  Lordships  are  of  opinion  that  this  is  not 
a  case  in  which  there  should  be  leave  to  appeal. 
Their  Lordships  are  asked,  in  the  exercise  oi  their 
constitutional  function,  to  advise  His  Majesty, 
under  the  terms  of  sect.  51  of  the  Charter  of 
Justice  for  the  colony,  to  admit  an  appeal  from  a 
"judgment  or  determination"  of  the  Supreme 


Court  with  a  view  to  the  name  being  reversed, 
corrected,  or  varied.  There  has,  however,  been 
no  "  judgment  or  determination "  in  this  case 
which  can  be,  or  indeed  is  sought  to  be,  either 
reversed,  corrected,  or  varied.  It  is  admitted  by 
the  petitioners  that  the  judgment  of  the  Supreme 
Court  is  to  stand,  and  the  object  of  the  petition 
is  to  have  an  ab8tra.et  point  of  law  which  did  not 
arise  in  the  case,  and  never  ought  to  have  been 
reserved  at  all,  determined  now  by  way  of  appeal. 
It  would  be  extremely  inconvenient,  and  wholly 
unprecedented,  to  pick  out  of  a  trial  some 
observation  of  the  learned  judge,  and  to  ask  to 
have  an  appeal  upon  it,  although  the  facts  at  the 
trial,  and  the  determination  of  the  trial  did  not 
raise  the  question  at  all.  Their  Lordships  wiU 
therefore  humbly  advise  His  Majesty  that  the 
petition  ought  to  be  dismissed. 

Solicitors  for  the  petitione  rs,  Wilson,  BristowB, 
and  Carpmael. 


June  1,  2,  and  22. 

(Present :  The  Bight  Hons.  Lords  Macnaohten, 
Davet,  Bobebtbon,  and  Lindlbt.) 

LODDBB  AND  ANOTHEB  V.  SlOWET.  (a) 

ON   APPEAL  FBOH  THE    COTTBT    OF    APPEAX     OF 

NSW  ZEALAND. 

Contract — Part  pitformanee — Be-entry — 
Quantum  meruit. 

A  party  to  a  contract  for  the  execution  of  work* 
cannot  justify  the  exercise  of  a  power  of  re-entry 
and  seizure  of  the  works  in  progress  when  the 
alleged  delay  or  default  of  the  contractor  has 
been  brought  about  by  the  act  or  default  of  the 
parly  himself,  or  his  agent. 

Boberts    v.   Bury  Improvement    Commissioners 
(22  L.  T.   Kep.  132 ;    L.  Bep.   5  C.  P.  310>  -t- 
foUowed. 

The  appellants  tcere  carrying  out  a  contract  to 
execute  works  for  a  borough  council,  and  em- 
ployed the  respondent  as  a  sub-contractor.  The 
council  wrongfully  entered  upon  the  works  and 
took  possession  of  them,  and  prevented  the 
respondent  from  completing  his  contract. 

Held  (^affirming  the  judgment  of  the  court  below), 
that  the  appellants,  by  arranging  that  the 
respondent  should  deal  directly  with  the  engineer 
to  the  borough  council,  had  made  the  council 
their  agents,  and  thai  the  respondent  could  sue 
thfm  on  a  quantum  meruit  for  work  and  lahour 
done  and  materials  provided. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
of  New  Zealand  (Connolly  and  Williams,  JJ.), 
reversing  a  judgment  of  Edwards,  J.  in  favour 
of  the  present  appellants,  the  defendants  below, 
in  an  action  brought  by  the  respondent  against 
them  under  circumstances  which  are  fully  set  out 
in  the  jndgment  of  their  Lordships. 

Cripps,  X.C.  and  Northcote  for  the  appellants. 
— The  circumstances  show  no  cause  of  action 
against  the  appellants.  There  was  no  implied 
promise  on  their  part  to  pay  for  work  done,  so  as 
to  enable  the  respondent  to  recover  on  a  quantum 
meruit.  In  any  case  there  is  no  evidence  of  more 
than  nominal  damages.    They  referred  to 

Roberts  v.  Bury  Improvement  Commissioners,  22 
L.  T.  Bep.  132  ;  L.  Bep.  5  C.  P.  310  ; 

(a)  Bepoited  by  0.  G.  UILOIH,  Esq.,  Bkriliter-at-L*w. 
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Sharpt  T.  Ban  Paulo  Brazilian  Rail\eay  Com- 
pany, 29  L.  T.  Bep.  9 ;  L.  Bep.  8  Ch.  597 ; 

Scott  T.  Corporation  of  Livtrpool,  31  L.  T.  Bep. 
O.  S.  147  ;  3  De  G.  &  J.  334  ; 

Qoodyear  t.  Uayor  of  W&ymmith,  85  L.  J.  12,  C.  P. ; 

Dodd  T.  Churton,  76  I..  T.  Bep.  438  ;  (1897)  1 Q.  B. 
562; 

Barclay  t.  Xet$eng»r,  30  L.  T.  Bep.  350 ;  43  L.  J. 
449,  Cb. ; 

Walker  t.  London  and  North-Wtstem  Bailway 
Cvmpany,  36  L.  T.  Bep.  53;  1  C.  P.  Dir.  518; 

Wood  V.  Tendring  Rural  Sanitary  AxUhority,  3 
Timet  L.  Bep.  272. 

Skerrelt  (of  the  Colonial  Bar)  for  the  respon- 
dent.— ^It  was  an  implied  term  of  the  contract 
.that  the  borough  council  would  permit  the 
(TOBpondent  to  perform  his  sab-contract.  [On  the 
point  of  a  quantum  meruit  he  was  stopped  by 
their  Lordships.] 

Crippt,  K.C.  in  reply. 

At  the  conclusion  of  the  ar^piments  their 
Lordships  took  time  to  consider  their  judgment. 

June  22. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Davet. — In  Dec.  1897  a  contract  was 
made  between  the  corporation  of  Karori  in  the 
colony  of  New  Zealand  acting;  by  its  borough 
council  with  one  John  McWilliama  for  the  con- 
struction by  him  of  certain  road  works  including 
a  tunnel.  The  contract  was  subject  to  certain 
conditions  by  which  it  was  provided  (clause  1) 
that  the  contractor  should  execute  the  works 
according  to  the  spedfication  and  to  the  entire 
satisfaction  of  Thomas  Ward,  civil  engineer, 
'(clause  4)  that  the  engineer  of  the  borough  council 
-should  be  the  sole  judge  in  all  matters  or  questions 
.arising  out  of  the  contract  and  of  quality  of 
materials  or  workmanship,  meaning  of  specifica- 
'tion,  rate  of  progress,  and  general  management, 
and  that  his  decision  should  be  final  and  conclu- 
sive in  all  cases,  and  (clause  8)  that,  should  the 
'Contractor  not  proceed  with  sufficient  expedition 
in  the  performance  of  the  work  or  not  execute  the 
same  in  compliance  with  the  specification  or 
drawings,  it  should  be  in  the  power  of  the 
engineer  on  behalf  of  the  boroueh  council  to 
j  enter  on  and  take  possession  of  tlie  works  and 
'materials  and  complete  the  same  at  the  expense 
.  of  the  contractor  or  relet  such  works  to  another 
contractor,  and  any  loss  should  be  recoverable 
from  the  contractor,  or,  in  the  alternative,  to 
determine  the  contract,  and  on  such  determina- 
tion the  money  paid  under  the  contract  should  be 
accepted  by  the  contractor  in  satisfaction  of  all 
claims  under  the  contract.  The  appellants 
entered  into  a  bond  with  the  borough  council  in 
the  sum  of  5002.  for  the  due  carrying  out  by 
McWilliams  of  his  contract.  In  Sept.  1898 
McWilliams  made  default  and,  in  fact,  abandoned 
the  works.  The  borough  council  thereupon  called 
upon  the  appellants  under  their  guarantiee,  and  in 
the  result  a  contract,  dated  the  15tb  Nov.  1898, 
was  made  between  the  appellants  and  the  respon- 
dent for  the  execution  by  the  latter  on  or  before 
the  2nd  March  ]899  of  the  works  undertaken  by 
McWilliams  and  left  incomplete  by  him.  This 
contract  contained  a  provision  that  the  respondent 
should  be  deemed  to  hare  full  notice  of  the  con- 
tents and  efEect  of  all  the  various  documents 
constituting  McWilliams'  contract  and  to  be 
bonnd  by  aal  the  terms  and  conditions  of  snch 


contract  so  far  as  the  same  were  then  applicable 
to  the  present  contract  and  capable  of  being 
carried  into  effect.  It  may  be  useful  at  this  point 
to  consider  the  relation  which  was  thus  constituted 
between  these  three  parties,  the  borough  oonncU 
for  whom  the  works  were  to  be  executed,  the 
appellants,  and  the  respondent.  The  borough 
council  and  the  appellanta  seemed  to  have 
assumed  that  on  McWilliams'  default  the  borongh 
council  had  a  right  to  call  upon  the  appellants  to 
complete  the  works,  or  that  the  appellants  had  an 
option  whether  th6y  would  do  so  or  pay  the 
penalty  on  the  bond.  At  any  rate  they  elected  to 
take  tnat  course  with  the  acqoiesoenoe  of  the 
borough  council  without,  however,  binding  the 
corporation  by  any  contract  with  them.  Probably 
all  parties  considered  that  they  were  sub. 
rogated  to  McWilliams'  rights  and  subject  to  hi* 
liabilities.  Instead  of  executing  the  works  them- 
selves, the  appellants  engaged  the  respondent  to 
do  ao.  Quoad  the  borough  council  the  respon- 
dent was  therefore  in  the  position  of  a  sub- 
contractor only,  and  there  was  no  privity  of 
contract  as  between  them.  But  as  between  the 
appellants  and  the  respondent  each  party  was 
liaole  to  the  other  one  for  any  breach  of  the 
contract.  The  learned  counsel  for  the  respon- 
dent referred  their  Lordships  to  some  letters 
which  passed  between  the  solicitors  of  the  appel- 
lants and  the  borough  council  respectively,  in  ¥eh. 
1899.  It  was  then  arranged,  at  the  suggestion  of 
the  appellants  themselves,  that  the  respondent 
and  the  boroneh  council  should  deal  directiy  with 
each  other,  but  without  interfering  with  the 
position  of  the  appellants  towards  the  council, 
and,  in  answer  to  an  inquiry  from  the  solicitors 
of  the  borough  council,  it  was  explained  that  the 
meaning  was  that  the  respondent  should  be  the 
agent  of  the  appellants  in  making  all  arrange- 
ments about  the  tunnel,  &c.  These  letters  appear 
to  explain  the  relative  positions  of  the  parties  to 
each  other  with  sufficient  clearness.  Perhaps  the 
expression  that  the  respondent  was  to  be  deemed 
the  agent  of  the  appellants  was  not  a  very  happy 
one,  but  it  clearly  meant  that  the  appellants  were, 
in  a  question  Mtween  them  and  the  borough 
oounoii,  to  be  bound  by  arrangements  made  wiui, 
and  instiniotions  given  to,  the  respondent  in  the 
course  of  the  execution  of  the  works.  On  the 
-other  hand,  by  allowing  the  borough  council  to 
deal  with  the  respondent  directiy,  the  appellants, 
in  any  question  on  the  contract  lietween  them  and 
the  respondent,  made  the  borough  council,  acting 
through  their  proper  officer,  tne  agents  of  the 
appellants  as  regards  all  matters  relating  to  the 
execution  of  the  contract,  and  quoad  the  respon- 
dent assumed  the  responsibility  for  any  direc- 
tions or  instructions  given  by  the  council.  In 
fact  the  execution  of  the  works  was  proceeded 
with  on  this  footing.  The  respondent  dealt 
directly  with  Mr.  Ward,  the  engineer  of  the 
borough  council,  and  received  his  orders  and 
instructions  from  him.  And  the  appellants  left 
the  entire  supervision  and  superintendence  of 
the  respondent's  execution  of  the  works  to  Ward, 
The  contractor  failed  to  complete  the  works 
within  the  time  specified  in  the  contract,  and  in 
July  1899  letters  were  written  by  Mr.  Ward  to 
the  appellants  complaining  of  the  condition  of 
the  works,  and  threatening  to  take  the  works  out 
of  their  hands  and  complete  them  at  their 
expense.    Copies  of  these  letters  were  forwarded 
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hj  the  appellants  to  the  respondent  with  an  inti- 
mation tnat  unless  something  was  done  to  satistr 
Mr.  Ward,  it  wonld  be  necessary  for  the  appei- 
kuita  to  take  the  work  out  of  the  respondent's 
hands  and  complete  it  at  his  expense.  On  the 
3rd  An^.  1899  the  officers  of  the  borough  council, 
purporting  to  act  under  the  power  contained 
in  tne  eighth  condition  of  McWilliams'  contract, 
entered  upon  and  took  possession  of  the  works. 
The  respondent  shortly  afterwards  commenced 
the  present  action  against  the  appellants,  and 
by  his  statement  of  claim  dated  the  6th  Not. 
1899,  after  alleging  that  the  appellants  had 
wrongfully  entered  and  taken  possession  of  the 
irorks  and  wrongfully  determined,  repudiated, 
^d  declined  on  their  part  to  perform  their  con* 
tract,  the  respondent  claimed  for  work  and  labour 
done  and  materials  supplied  by  him  at  the  request 
of  the  appellants  and,  alternatively,  damages  for 
breach  of  contract.  The  Corporation  of  Karori 
was  afterwards  added  as  a  defendant.  The 
action  was  tried  before  Edwards,  J.  and  a  jury  in 
July  1900.  The  jury  returned  a  special  verdict 
in  answers  to  twenty-seyen  questions  left  to  them. 
For  the  purpose  of  this  appeal  the  most  material 
findings  are  those  numbered  7,  10,  14,  17,  and 
24 : — "  7.  Did  the  defendant  corporation,  prior  to 
the  seizure  of  the  works  impi-operly  prnTent  the 
plaintiff  from  proceeding  with  the  works  in  the 
mamieir  authonsed  by  his  contract  ? — Answer : 
Tea.  10.  Was  such  seizure  wrongful  ? — Answer : 
Tea.  14.  Did  the  plaintiff  proceed  with  the 
works  at  the  rate  of  progress  required  by  the 
defendant  corporations  engineer?  —  Answer: 
Yes,  except  that  he  did  not  comply  with  the 
letters  of  the  2lBt  and  25th  July.  17.  Did  the 
defendant  corporation  prevent  the  plaintiff  from 
proceeding  with  the  said  works  with  sufficient 
expedition P — ^Answer:  Yes.  24.  What  would 
have  been  the  profit  which  the  plaintiff  wonld  have 
obtained  if  he  had  been  allowed  to  finish  his 
contract  ? — ^Answer  :  No  evidence  that  any  profit 
wonld  have  been  made."  The  learned  judge,  on 
crose-motions  for  the  judgment  and  non-suit  by 
the  plaintiff  and  both  ddendants  respectively, 
lield  that  the  corporation  were  under  no  contrac- 
tual liability  towards  the  respondent  and  were  liable 
'only  for  the  agreed  value  of  certain  plant  which 
ithey  had  taken.  There  is  no  appeal  from  this 
part  of  the  judgment.  As  against  the  appellants 
lie  held  that  there  was  an  implied  warranty  by 
the  appellants  that  the  respondent  should  have 
nndistnrbed  possession  of  the  land  for  the  pur- 
poses of  the  contract,  and  the  appellants  were 
liable  to  the  respondent  for  breach  of  this  implied 
warranty.  But  he  held  that  the  measure  of 
damages  was  the  amoant  (if  any)  which  the 
respondent  had  lost  by  exclusion  uom  the  works 
heton  completion,  and  as  there  was  no  evidence 
before  the  jury  that  the  respondent  had  suffered 
any  loss,  he  gave  him  the  option  of  a  new  trial. 
And  the  learned  judge  entered  judgment,  dated 
the  25th  Aug.  1900,  accordingly.  This  judgment 
was  revenedby  the  Court  of  Appeal,  and  by  their 
judgment  of  the  1st.  Feb.  1901  judgment  was 
ordered  to  be  entered  for  the  respondent  for 
10151.  5«.  with  costs.  The  present  appeal  is  from 
this  jndgment.  The  learned  judges  in  the  Court 
'Ot  Appeal  agreed  with  Edwardis,  J.  that  the 
appeUants  were  liable  to  the  respondent  for  the 
wTonsfnl  re-entry  and  seizure  by  the  borough 
oooncil,  bnt  on  rather  different  grounds.    Con- 


noUy,  J.  held  that  Ward  must  be  treated  as  agent 
for  the  present  appellants,  with  an  almost 
unlimited  authority  to  act  for  tbnm  and  bind  them 
in  responsibility  for  his  acts,  Williams,  J .,  while 
agreeing  with  the  views  expressed  by  Edwards,  J. 
thonght  further  that  even  if  that  conclusion  were 
incorrect,  there  was  an  implied  warranty  or  an 
implied  condition  of  the  contract  that  the  respon- 
dent should  not  be  wrongly  interfered  withbr 
the  person  to  whom  by  the  contract  the  appel- 
lants had  intrusted  the  superintendence  of  the 
respondent's  work  —  viz.,  the  engineer  to  the 
borough  council.  On  the  measure  of  damages 
the  learned  judges  differed  from  Edwards,  J. 
They  adopted  the  statement  of  the  law  in  the 
notes  to  Cutter  v.  Potmll  in  Smith's  Leading 
Gases,  and  they  thought  that  Lord  Granworth's 
judgment  in  Ranger  v.  Oreat  We»t«rn  Baihoay 
Company  (5  H.  L.  Gas.  72),  which  had  been  relied 
on  by  the  learned  judge  in  the  court  below,  had 
been  misapplied.  All  that  that  case  decided,  in 
their  opinion,  was  that  the  appellants  had  no 
claim  to  equitable  relief.  Aooorouigly  they  held 
that  the  respondent  was  in  the  circumstances 
entitled  to  treat  the  contract  as  at  an  end  and  to 
sue  on  a  quantum  meruit  for  work  and  labour 
done  and  materials  supplied,  the  net  amount  of 
which  the  jury  had  found  to  be  10152.  5«.  Their 
Lordships  agree  with  the  conclusion  of  the  Court 
of  Appeal.  They  do  not  dissent  from  the  conten- 
tion of  Mr.  Skerrett,  in  his  very  able  argument 
for  the  respondent,  that  in  the  circumstsjices  of 
this  case  it  was  an  implied  term  of  the  appellants' 
contract  with  the  respondent  that  the  borough 
cooncil  would  permit  tne  respondent,  who  was  in 
the  position  of  a  sub-contractor,  to  perform  his 
oontraot.  But  they  think  that  the  simplest  and 
safest  ground  on  which  to  rest  the  liability  of  the 
appellants  is  that  they  made  the  borough  council, 
acting  through  their  engineer,  their  agents  for 
supermtending  the  respondent's  execution  of  his 
contract  with  full  power  to  act  for  them  in 
respect  thereto.  Not  only  is  this  proved  by  the 
arrangement  made  by  the  appellants  with  the 
borough  council  that  the  respondent  should  deal 
directfy  with  the  council  and  by  the  actual  course 
of  dealing  by  all  parties,  bnt  their  Lordships 
think  that  it  was  also  in  accordance  with  the 
contract  which  b^  clause  8  incorporated  the  con- 
ditions of  McWilliams'  contract  so  far  as  then 
applicable.  It  was,  however,  contended  for  the 
appellants  at  their  Lordships'  Bar  that  according 
to  the  true  construction  and  effect  of  clause  8  of 
the  respondent's  contract  the  borough  council 
had  the  right  to  re-enter  upon  the  works  if,  in  the 
opinion  of  the  engineer,  the  respondent  was  not 
proceeding  with  sufficient  expedition  in  the  per- 
formance of  the  work.  For  this  purpose  it  was 
said  the  engineer  was  not  acting  as  the  officer  of 
the  borough  council,  but  was  placed  by  the 
contract  in  the  position  of  an  arbitrator  or 
referee,  and  his  decision  was  made  conclusive 
.on  the  rate  of  progn^ess.  No  imputation,  it  was 
rightly  said,  had  been  made  upon  Mr.  Ward's 
good  faith,  and,  therefore,  the  re-entry  must  be 
held  to  have  been  rightfully  made  and  no  cause 
of  action  arose  from  it.  Admitting  this  to  be  so 
and  assuming  that  the  true  effect  of  the  incor- 
poration of  the  conditions  of  McWilliams'  contract 
so  far  as  the  same  were  then  applicable  was 
to  give  the  right  of  re-entry  under  clause  8  of 
McWilliams'  contract,  not  to  the  appellant,  but 
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to  the  borongh  coTinoil,  the  anawer  to  the  argn. 
ment  appears  to  their  LordBhipB  to  be  that  the 
jxaj  have  fomid  (7)  that  the  corporation  prior  to 
the  seizure  of  the  works  improperly  prevented  (he 
respondent  from  proceeding  with  the  works  in  the 
manner  anthorised  bj  his  contract,  and  (17)  that 
the  corporation  prevented  the  respondent  from 
proceeding  with  the  works  with  snmcient  expedi- 
tion. It  was  not  suggested  before  their  Lordships 
that  these  matters  were  not  .properly  before  tne 
jxay,  or  that  the  questions  were  not  properly  left 
to  them,  or  that  there  was  not  evidence  Mfore 
them  on  which  thev  conld  properly  find  as  they 
did.  Thdr  Lordsnips  do  not  think  that  the 
avpellants  are  prednded  by  the  express  finding 
that  the  s^nre  was  wron^nl  from  raising  any 
questions  of  law,  but  they  think  that  the  7th  and 
17th  findings  an  fatal  to  the  appellants'  argu- 
ment. The  corporation,  of  course,  meuis  the 
borough  Gonncil,  aoting  by  their  engineer,  Mr. 
Ward.  Their  Lordships  have  already  expressed 
tiieir  opinion  that  the  borough  council  and  Ward 
were  made  the  appellants'  agents  for  the  purpose 
of  superintending  the  execution  of  the  contract 
by  the  respondent,  and  the  acta  done  and  orders 
given  by  the  borough  council  or  Ward,  which 
the  jury  have  found  prevented  the  respondent 
from  proceeding  with  the  works  with  sufficient 
expedition,  were  therefore  within  the  scope  of  the 
authority  conferred  by  the  appellants.  Their 
Lordships  hold  that  a  party  to  a  contract  for 
execution  of  works  cannot  justify  the  exercise  of 
a  power  of  re-entry  and  seizure  of  the  works  in 
progress  when  the  all^d  default  or  delay  of 
the  contractor  has  been  brought  about  by  the  acts 
or  default  of  the  party  himself  or  his  agent: 
{BobertB  v.  Bury  Improvement  CommUiionere,  22 
L.  T.  Rep.  132;  L.  Rep.  5  0.  P.  310).  Their 
Lordships  also  agree  with  the  learned  judges  as 
to  the  ■proper  measure  of  damages  or  (more  accu- 
rately) as  to  the  right  of  the  respondent  to  treat 
the  contract  as  at  an  end  and  sue  for  work  and 
labour  done  instead  of  suing  for  damages  for 
breach  of  the  contract.  Their  Lordships  will 
therefore  humbly  advise  His  Majess<7  that  the 
judgment  appealed  from  should  be  affirmed  and 
the  appeal  dismissed.  The  appellants  will  pay 
the  costs  of  the  appeal. 

Solicitors  for  the  appellants,  MaeJerell,  Maton, 
Oodlee,  and  Quincey. 

Solicitors  tor  the  respondent,  Shaen,  Boseoe, 
Maeeey,  and  Co. 


June  2,  3,  and  22. 

(Present :  The  Right  Hons.  Lords  MACNAaHTBN, 

Davet,  Robestson,  and  Likdlbt.) 

Afbican  Gold  Recovbkt  Gompant  v. 

Hat.  (a) 

on  APPEAL   FBOM  THE  SUPBEMB  C0T7BT  OP 
THE  TBAN8VAAL. 

Law  of  TranevaaZ — Practice — Bight  of  Appeal — 
Patent — Cancellation. 

The  Supreme  Court  of  the  Transvaal  has  no  juris- 
diction to  entertain  an  appeal  from  a  decision 
of  the  High  Court  of  the  Transvaal  Bepublic 
pronounced  before  the  annexation  of  that  colony. 

Where  the  High  -Court  has  pronounced  a  patent  to 
be  invalid,  it  can  proceed  to    order  it  to   be 

(a)  Beporlad  by  0.  E.  Ualdih,  Saq.,  Bftrrl«tar.«t-L*w. 


eaneeUed,  though  the  Attorney.  General  is  not  » 
party  to  the  action. 
Judgment  of  the  court  below  afirm^d. 

Appeal  by  tlie  African  Gold  Recovery  Company 
Limited  from  an  order  of  the  Supreme  Court  of 
the  Transvaal  dismissing  a  petition  filed  by  the 
appellant  company  against  the  lespondoiiv 
intituled  in  an  action  wherein  James  Hay  wa» 
plaintiff  and  the  African  Gold  Recovery  Con^ 
pamr  Limited  were  defendants. 

The  African  Gold  Reooveiy  Company  LimiteA 
was  a  company  incorporated  in  England  under 
the  Companies  Acts  1862  to  1890. 

James  Hay  was  a  resident  in  the  Transvaal, 
largely  interested  in  mining  operations,  and 
represented  tne  general  body  of  Transvaal  mine- 
owners. 

The  subject-matter  in  dispute  in  the  action  waa 
a  certain  process  (known  as  the  MacArthur 
Forest  Cyanide  process)  having  for  its  object  the 
extraction  of  gold  and  silver  from  ores  and  other 
compounds. 

Patents  were  sranted  to  Mc Arthur  Forest  or 
their  assignees  for  the  alleged  invention  in 
(amongst  other  countries)  the  United  Kingdom 
and  the  South  African  Republic. 

The  terms  for  which  these  patents  were  g^ranted 
in  both  countries  expired  in  1901  and  1902 
respectively. 

MacArthur  Forest  assigned  their  United 
Kingdom  patents  to  the  Cassel  Gold  Extracting 
Company  Limited  (hereinafter  called  the  Cassel 
Company),  and  assigned  the  patents  granted  in 
the  South  African  Republic  to  the  African 
Gold  Recovery  Company  Limited,  the  appel- 
lants. 

The  first  litigation  in  connection  with  these 
patents  arose  in  England  in  1893,  when  the 
Cassel  Company  commenced  an  action  for 
iirfringement  of  their  British  patent  No.  14,174  of 
1887,  which  was  identical  with  the  South  African 
Republic  Patent  No.  47. 

This  action,  hereinafter  referred  to  as  the 
English  action,  was  tried  in  1894  before  Romer,  J., 
who  gave  judgment  which  declared  that  the 
patent  was  invalid,  both  as  to  its  first  claim  and 
second  claim,  and  tiie  action  was  dismissed  with 
costs. 

From  this  decision  the  Cassel  Company 
appealed. 

The  appeal  was  heard  before  the  Court  of 
Appeal  in  1895. 

The  judgment  of  the  court  declared  that  the 
first  claim  of  the  specification  was  invalid,  and 
the  second  claim  of  the  specification  had  novelty, 
invention,  and  utility,  that  it  had  not  beak 
anticipated,  and  had  been  infringed ;  that 
claims  1  and  2  were  independent  claims,  having 
application  to  the  whole  specification. 

The  court  therefore  save  judgment  for  the 
defendants,  and  dismissed  the  appeal  with  costs. 

Thereupon  the  Cassel  Company  applied  to  the 
Comptrouei'-General  of  Patents  for  leave  to 
amend  the  specification,  and  in  Aug.  1895  the 
Comptroller-General  of  Patents  gi-anted  leave  to 
amend. 

The  validity  of  the  specification  as  amended 
has  not  been  adjudicated  upon  in  the  United 
Kingdom. 

No  application  to  amend  the  specifications  or 
claims  of  either  of  the  South  African  Republic 
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patents  was  made  in  that  coontry,  and  they 
remained  in  their  orii{iaal  form  at  the  time  of  the 
commencecient  of  the  present  action  by  James 

Li  the  year  1894  James  Hay  made  application 
to  the  State  Attorney  of  the  South  African 
Hepnblic  for  and  obtained  leare  to  commence  an 
action  tor  the  revocation  of  the  patents  No.  47 
and  No.  74.  This  application  was  made  under 
art  30  of  law  No.  6  of  1887  (the  Patent  Law  Act 
ut  the  South  African  Republic). 

In  accordance  with  snob  leave  on  the  2lBt  Aug. 
1894  James  Hay  commenced  the  eaid  action  in 
the  High  Court  of  the  South  African  Republic, 

fraying  for  the  cancellation  of  the  South  African 
'atents  No.  47  and  No.  74. 

In  1895,  daring  the  pendency  of  the  South 
African  action,  toe  defendants  applied  to  the 
High  Court  for  leave  to  apply  to  the  Patent 
Office  of  the  South  African  Republic  to  amend 
the  specification  and  claims  of  the  patent  No.  47. 

On  the  24th  July  1895  the  application  for  leave 
to  amend  patent  No.  47  was  neard,  and  leave 
iras  refused,  with  liberty  to  the  defendants  to 
renew  the  application  at  the  trial. 

On  the  17th  Feb.  1896  the  action  came  on  for 
trial  before  the  full  court  of  the  High  Court,  con. 
•isting  of  Eotze,  O.J.,  and  Joriasen  and  Morice, 
JJ. 

Daring  the  hearing  of  the  case,  counsel  for  the 
defendants  a«dn  renewed  the  application  for 
leave  to  amend  the  specification  and  claims  of  the 
patent  No.  47.  The  application  was  again  refused, 
pending  the  hearing  of  the  expert  and  scientific 
evidence,  but  no  furUier  application  to  amend  was 
made  to  the  court. 

The  judgment  of  the  High  Court  was  given  at 
^Pretoria  on  the  4th  Nov.  1896. 

The  order  of  the  court  was  duly  drawn  up  and 
minuted  by  the  registrar,  and  a  copy  thereof  was 
served  on  the  registrar  of  patents,  and  the  patents 
were  thereupon  cancelled. 

The  question  of  the  application  for  leave  to 
amend  wan  considered  by  each  one  of  the  three 
judges  of  the  High  Court  during  the  hearing  and 
referred  to  by  each  in  his  judgment. 

Kotze,  C.J.,  by  necessary  implication,  and 
Jorissen,  J.,  in  teo^ns,  rinsed  the  application, 
with  costs. 

Morice,  J.  held  that  the  second  claim  of  patent 
"So.  47  was  valid,  and  was  in  favonr  of  allowing 
the  application  to  amend,  but  in  all  other  respects 
agreed  with  the  majority  of  the  court. 

A  period  of  six  years  elapsed  since  the  date  of 
the  judgment  cancelling  the  two  patents,  and  the 
diite  of  the  proceedings  in  the  Transvaal,  the 
subject  of  this  appeal,  daring  which  period  no 
exception  was  taken  or  application  made  by  or 
on  bdialf  of  the  appellants  herein  in  respect  of 
the  judgment,  or  anything  done  thereunder.  The 
appejlants  herein  paid  the  costs,  as  directed  by 
we  judgment,  and  in  all  other  respects  treated 
the  same  as  a  final  judgment. 

The  HacArthur  Forest  cyanide  process  was 
largely  used  in  the  Transvaal  since  the  date  of 
the  judgment,  and  no  claim  for  royalties  or  other 
action  was  made  or  taken  by  the  apx)ellant8  in 
respect  of  such  user. 

The  appellants,  in  the  early  part  of  1902,  pre< 
4Wirted  a  petition  pr^ins  for  an  extension  of  the 
term  of  the  patent  No.  47.  As  above  stated  this 
patent  expired  by  lapse  of  time  in  1901,  but  the 


application  was  refused  on  the  ground  that  the 
patent  had  been  cancelled  under  the  above-men- 
tioned order  of  the  late  High  Court  of  the  South 
African  Republic. 

An  application  for  the  amendment  of  the  same 
patent  which  was  made  by  the  present  appellants, 
on  the  1st  May  1902,  was  refused  by  the  oomp. 
troUer  of  patents  for  the  same  reason. 

By  the  Transvaal  Proclamation,  No.  14  of  1902, 
dat»d  the  10th  April  1902,  the  present  Supreme 
Court  of  the  Transvaal  was  constituted,  and  the 
jurisdiction  conferred  on  such  court,  so  far  as  is 
material  to  this  present  case,  is  defined  and 
limited  by  sects.  16, 17,  and  43  of  the  proclama- 
tion. 

On  the  18th  Sept.  1902  the  appellants  presented 
a  petition  to  the  Supreme  Court  of  the  Transvaal, 
intituled  in  the  said  action  of  Hay  v.  African 
Oold  Beeovery  Company  Limited,  seeking  to 
reopen  the  judgment  of  the  4th  Nov.  1896. 

On  the  30th  Oct.  1902  an  application  (in  the 
nature  of  a  demurrer)  by  James  Hay  to  strike 
off  the  roll  and  dismiss  the  petition  of  the  18th 
Sept.  1902  was  heard  before  the  Supreme  Court  of 
the  Transvaal  and  an  order  made  dismissing  the 
petition  with  costs. 

On  the  27tit  Nov.  1902  leave  was  given  to  the 
appellants  herein  to  appeal  to  His  Majesty  in  his 
Fnvy  Council  against  the  order  made  by  the 
Supreme  Court  on  the  30th  Oct.  1902. 

Asquith,  K.O.  and  J.  W.  Gordon  tor  the 
appellants. 

NeviUe,  'K..Q.,  Saldane,  K.O.,  and  B.  C.  MoUoy, 
for  the  respondent,  were  not  called  upon  to 
address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

June  22. — ^Their  Lordships'  judgment  was  de- 
livered by 

Lord  LiKDLBT. — ^The  Supreme  Court  of  the 
Transvaal  has  decided  that  it  has  no  jurisdiction 
to  entertain  an  appeal  from  the  decision  of  the 
High  Court  of  the  Transvaal  Republic  pro- 
nounced in  Nov.  1896.  The  appellants  maintiun 
that  the  Supreme  Court  has  such  jurisdiction,  and 
ought  to  exercise  it  and  decide  their  appeal  on  the 
merits.  This  is  the  question  which  their  Lord- 
ships have  to  determine.  It  is  common  ground 
that  by  the  law  of  the  Transvaal  before  the  war 
the  decision  of  the  High  Court  of  the  Republic 
was  final.  There  was  no  appeal  from  its  decision 
to  any  higher  court  in  South  Africa  nor  to  Her 
Majesty  in  Council.  The  appellants,  therefore, 
have  to  show  some  statute  or  ordinance  passed 
since  the  annexation  of  the  Transvaal  and  con- 
ferring a  right  of  appeal  from  the  decision  of 
such  court  to  some  court  of  the  new  colony.  The 
only  authoritative  document  which  bears  upon 
the  question  is  the  Proclamation  (Transvaal) 
No.  14  of  1902,  under  which  the  existing  Supreme 
Court  is  constituted.  The  important  section  is 
sect.  16,  which  says :  "  The  said  court  shall  have 
cognisance  of  all  pleas  and  jurisdiction  in  all 
civil  causes  and  proceedings  arising  or  which 
shall  have  arisen  within  the  said  colony,  or  which 
shall  have  arisen  in  the  Transvaal  prior  to  the 
annexation  thereoL"  There  is  another  section 
(sect.  43)  relating  to  pending  proceedings,  but  it 
has  no  application  to  this  case.    It  appears  to 
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their  Lordshipt,  as  it  did  to  the  Snpreme  Court 
of  the  Transvaal,  that  the  language  of  seot.  16 
creates  no  right  of  appeal ;  it  gives  no  right  of 
appeal  where  none  existed  before ;  oonseqaentlr 
the  appellants'  contention  cannot  be  snstainea. 
It  is  nsnecessai^  to  consider  whether  the  Boman- 
Dntch  law  on  BetHtuiio  in  integrum  makes  any 
exception,  as  it  has  no  appUoation  to  the  facts  of 
this  case  if  they  are  gone  into.  The  jadsment 
of  the  High  Coart  from  which  the  app<Mlants 
desired  to  appeal  was  a  judgment  vacating  a 
certain  patent.  Their  Lordships  expressed  no 
opinion  on  the  view  taken  bv  the  Higo  Coart  of 
the  validity  of  the  patent ;  out  in  the  coarse  of 
tii»  argument  their  Iiordships  stated  that  they 
oonld  not  accept  the  view  pressed  upon  them  by 
Mr.  Gordon  that,  even  if  the  Hi^jph  Coart  had 
power  to  declare  the  patent  invabd,  it  had  no 
power  to  go  on  and  order  it  to  be  cancelled  in  an 
action  not  brought  by  the  Attomey^Gtoneral  and 
to  which  he  was  not  a  party.  The  Transvaal 
Patent  Act  No.  6  of  1887  (eects.  29-31).  expressly 
authorised  judgments  which  are  really  jadgments 
in  rem  in  pro^edings  specially  broagnt  for  the 
invalidation  of  letters  patent.  As  this  point 
was  fuU^  arjgued  bv  the  appellants,  their  Lotd> 
ships  think  it  may  be  useful  to  repeat  what  they 
said  and  remove  all  donbt  upon  the  subject. 
Their  Lordships  will  therefore  humbly  advise  His 
Majesty  to  dismiss  this  appeal,  and  the  appellants 
must  pay  the  costs. 

Solicitors  tor  the  appellants,   Davideon   and 
Morriee. 
Ciolicitors  for  the  respondent,  BurehelU. 


May  17, 18,  31,  and  June  22. 

(Present:  The  Bight  Hons.  Lords  MACHAOHTiir 

and  LiNDLEY,  and  Sir  Abthub  Wilson.) 

TUBNBB  AND  ANOIHBR  V.  HaJI  QooLAM 

Mahoued  Azam.  (a) 

OH  APPBAL  FBOX  THB  HIOH  COUBT  OF  JUDI> 
CATUBB  AT  BOUBAT. 

Bhip  —  Charier-pariy  —  Svb-charUr  —  Lien  for 
freight  —  BiU  of  lading  —  Notice  of  charter, 
party. 

Notice  of  a  charter-party  given  to  a  shipper  hat 
not  the  effect  of  incorporating  into  the  bill  of 
lading  any  term*  incontittent  with  it,  whim 
the  captain  wot  not  hound  to  embody  in  it. 

Therefore  a  shipotoner  is  not  entitled  to  a  lien  for 
freight  payable  under  a  time  charter  on  goods 
shipped  by  a  person  not  a  ^rty  to  that  charter. 

.  whose  goods  uiere  carried  in  the  ship  under  a 
sub-charter  and  bill  of  lading. 

Judgment  of  the  court  below  affirmed. 

Appeal  from  a  decree  of  Jenkins,  G.J.  and 
Tyebji,  J.,  sitting  as  a  Court  of  Appeal,  allowing 
the  appeal  of  the  present  respondent  against  a 
decree  of  Russell,  J.  in  favour  of  the  present 
ap^llants  in  a  suit  in  which  the  respondent  was 
plaintiff  and  the  appellants  were  defendants. 

The  appellant  Olanville  was  the  registered 
managing  owner  of  the  steamship  Bombay,  and 
the  appeUant  Turner  was  master.  The  Bombay 
was  by  a  charter-party  dated  the  20th  Aag.  1898 
(hereinafter  called  the  time  chai-ter)  let  for  six 
months  to  Messrs.   Issabhoy,  Thaver,  and  Co., 

■,a)  UeporiM  by  C.  £.  Malou,  £.1)4.,  BurrliMr-at-Lkw. 


and  was  by  an  agreement  of  the  26th  Aug.  1898y 
which  was  subsequently  embodied  in  a  charter- 
party  (hereinafter  called  the  sub-charter),  sublet 
by  Messrs.  Issabhoy,  Thaver,  and  Co.  to  the 
respondent  for  a  round  voyage.  By  the  time 
oluuiar  a  lien  was  given  to  the  owners  of  the 
Bombay  upon  all  cargoes  for  freight  or  charter 
money  due  under  the  charter.  The  respondent 
had  notice  of  the  time  charter  and  its  terms. 

Daring  the  currency  of  the  time  charter,  on 
the  2nd  Feb.  1899,  the  Bombay,  in  prosecution  of 
the  round  voyage  for  which  she  was  sub-chartered 
to  the  respondent,  arrived  at  Bombay  having  on 
board  two  consignments  of  sugar,  one  of  1^431 
bags  and  the  ouier  of  17,076  bags,  which  had 
been  shipped  by  the  respondent  at  Mauritius,  aud 
in  respect  of  which  the  respondent  was  himself 
the  holder  of  the  bills  of  li«ding.  There  was  then 
due  to  the  owners  of  the  Bombay  a  month's  hire 
amounting  to  18,000  rupees,  equivalent  to  1197!., 
and  for  this  freight  or  charter  money  the  appel- 
lant Tamer,  on  the  instruotionB  of  nis  owners, 
exercised  a  lien  on  the  sogar. 

The  respondent  thereupon  instituted  this  suit 
by  plunt  dated  the  8th  Feb.  1899  against  the 
appellant  Tamer  and  one  Cbabildas  Lalloobhoy 
as  one  of  the  owners  of  the  Bomhay.  The  claioi 
of  the  respondent  wai  that  the  defendants  to  the 
suit  might  be  ordered  to  deliver  to  him  the  sugar 
or  to  pay  him  five  lacs  of  rupees,  its  value,  and 
costs  of  suit,  and  such  farther  or  other  relief  as 
the  nature  of  the  case  might  require.  The  responi- 
dent  alleged  tiiat  the  detention  of  the  sugar  was 
wrongful,  that  the  bills  of  lading  admitted  that  the 
freight  was  paid  in  Port  Louis,  and  that  he  was 
entitled  to  receive  delivery  of  the  sugar  without 
payment  of  any  freight. 

By  judge's  order  dated  the  16th  Feb.  1899 
the  respondent,  upon  depositing  18,000  rupees  in 
court,  was  appointed  receiver  to  sell  the  sugar, 
and  to  deal  with  the  proceeds.  The  sum  was 
deposited,  and  the  respondent  accordingly  ob- 
tained possession  of  the  sugar.  By  a  iarther 
judge's  order  dated  the  9th  March  1899  the  name 
of  the  appellant  GlanviUe  was  substituted  by 
amendment  for  that  of  Chabildas  Lalloobhoy 
as  a  defendant  to  the  suit. 

The  appellant  Turner  by  his  written  statement 
contended  that  he  was  lawfully  entitled  to  exer< 
cise  the  lien  given  by  the  time  charter  for  the 
hire  of  the  steamer  against  the  croods  claimed  by 
the  plaintiff,  and  was  also  lawfully  entitled  to 
exercise  a  lien  upon  the  goods  for  freight  for  all 
the  ffoods  mentioned  in  the  bills  of  lading  specified 
in  the  list  annexed  to  the  written  statement.  He 
also  alleged  that  the  respondent  was  aware  of  thQ 
terms  of  the  time  charter  which  conferred  the 
lien,  and  farther  that  he,  the  appellant  Tamer, 
was  induced  to  sign  the  bills  of  lading  widiout 
receiving  any  freight  by  a  misrepresentation  of 
the  respondent's  airents. 

The  appellant  Glanville  by  his  written  state- 
ment contended  that  all  the  cargo  shipped  by  the 
plaintiff  upon  the  vessel  was  the  subject  of  the 
lien  given  to  the  owners  by  the  time  charter,  and 
that  the  captain  of  the  vessel  rightly  exercised 
the  lien  upon  the  cargo  for  the  amount  of  18,000 
rupees,  and  further  that  the  captain  had  no 
authority  to  sign  the  bills  of  lading  in  the  plaint 
mentioned  without  providing  that  the  freight 
payable  in  respect  of  the  gm)ds  shipped  thme- 
under  should  m  paid  to  the  captain  or  the  agents 


Digitized  by 


Google 


Oot.  22.  18M.] 


THE  LAW  TIMES. 


[Vol.  xci.— 217 


Pair.  Co.] 


TUEHKB  AND  ANOTHER  «.  HaJI   GrOOLAM  MaHOHBD  AZAM. 


[Pbit.  Co. 


of  the  owner,  and  farther  that  the  tignatnre  of 
the  captain  to  the  bills  of  lading  was  ootained  at 
Haniitins  by  misrepresentation  on  the  part  of 
the  agents  of  the  respondent,  and  that  without 
prejn£ce  to  any  of  the  foregoing  defences  the 
respondent  was  bound  to  pay  reasonable  freight 
for  the  goods  shipped  under  the  bills  of  lading, 
and  that  the  captain  was  justified  in  exercising  a 
lien  upon  the  goods  of  the  respondent,  and  that 
the  lien  exercised  by  the  captein  was  ^ood  at 
least  for  the  amonnt  of  such  freight  which  this 
appellant  estimated  at  the  sum  of  11,798.6. 7  rupees. 

The  most  material  provisions  of  the  time 
charter  were  as  follows : 

Clause  4  That  the  charterers  shonid  pay  for 
the  use  and  hire  of  the  Teasel  at  the  rate  of 
7«.  6d.  per  gross  rej^ster  ton  per  calendar  month. 
This  amounted  to  11971.,  or  18,000  rupees,  per 
month. 

Clause  8.  That  payment  was  to  be  made  in 
cash  montblT  in  advance  to  owners'  agents  in 
Bombay,  and  that  in  default  of  such  payment 
the  owners  or  their  agent  should  have  the  iacvlty 
at  withdrawing  the  steamer  from  the  service  of 
the  charterers. 

Clanse  14.  That  the  captain  (although  appointed 
by  the  owners)  should  oe  under  the  orders  and 
direction  of  the  charterers  as  regards  employ- 
ment, ag^ency,  or  other  arrangements.  Bills  of 
lading  were  to  be  signed  at  aojr  rate  of  freight 
the  charterers  or  their  agents  might  direct  with- 
out prejudice  to  this  charter. 

Clause  21.  That  charterers  were  to  hare  the 
option  of  subletting  the  steamer. 

Clanse  22.  That  the  owners  should  have  a  lien 
upon  all  cargoes  for  freight  or  charter  money 
due  under  this  charter. 

On  the  25th  Aug.  1898  the  time  charterer  gave 
to  the  respondent  a  firm  offer  of  the  vessel  on 
charter  tor  a  round  voyage  from  Rangoon  or 
Saigon  to  Reunion,  thence  to  Mauritius,  and 
hack  to  Bombay ;  and  this  was  accepted  by  the 
respondent  on  the  26th  Aug.  1898,  and  a  sub- 
chiuier  was  drawn  np  which  embodied  the  agree- 
ment thuir  arrived  at.  This  was  dated  the  13ch 
Oct.  1898.  The  freight  under  the  sub-charter 
was  to  be  calculated  upon  the  amount  of  cargo 
carried  by  the  vessel  from  Saigon  to  Reunion. 
The  sub-charter  contained  the  foUowing  pro- 
visions: 

Clause  15.  The  captain,  if  necessary,  to  sign 
bills  of  lading  at  any  freight  without  prejudice 
to  this  charter-pariy. 

Clanse  24.  Time  charterers  to  have  a  lien  on 
the  cargo  for  freight  and  demurrage  (if  any). 

The  respondent  arranged  with  the  time  char- 
terer* that  he  should  himself  make  payment  of 
the  monthly  hire  payable  under  the  time  charter 
to  James  Maokintosn  and  Co.,  the  agents  of  the 
owners  of  the  vessel  in  Bombay.  In  pursuance 
of  this  arrangement  the  monthly  hire  was  paid 
by  the  respondent  to  Mackintosh  and  Co.  on  the 
22nd  Oct.,  the  2l8t  Nov.,  and  the  21at  Deo.  189& 
On  the  la«t. mentioned  date  the  sum  paid  by  the 
respondent  was  8205  rupees  instead  of  18,000 
mpees  by  reason  of  a  detention  of  the  vessel  at 
Singapore  for  repairs.  This  deduction  was 
claimed  by  the  respondent,  and  was  allowed  by 
the  owners'  agents  pursuant  to  a  clause  (17)  in 
the  time  charter  providing  for  the  ceasing  of 
payment  of  hire  if  loss  of  time  resulted  from 
damage  to  the  veesel  and  similar  causes. 


On  the  19th  Jan.  1899  another  month's  hire 
became  due.  The  vessel  was  then  at  Mauritius 
loading  sugar  for  Bombay,  the  final  stage  of  her 
voyage  under  the  sub-charter.  The  respondent 
had  by  letters  of  the  26th  Nov.  1898  informed  his 
agenta  at  Reunion  and  Mauritius  that  he  (the 
respondent)  was  making  the  monthly  payment* 
of  18,000  rupees  each  month,  and  on  the  18ih 
Jan.  1899  he  telegraphed  to  the  agents  at  Mauri- 
tius :  "  Take  steamer's  freight  Mauritius."  The 
bags  of  sugar  in  question  in  this  suit  were  shipped 
for  and  on  account  of  the  respondent,  and  on  the 
rpquirement  of  his  agent  the  master  signed  a  bill 
of  lading  for  13,431  l»gB  dated  the  20th  Jan. 
1899,  muing  them  deliverable  to  the  respondent 
or  to  assigns  "paying  freight  for  the  said  goods 
at  the  rate  of  six  annas  of  seventy.five  kilogram* 
gross  French  weight  shipped  paid  in  Port  Louis  " ; 
and  also  a  bill  o^  lading  for  17,076  bags  dated  the 
21st  Jan.  1899  in  like  terms  except  that  the  freight 
was  stated  to  be  "  payable  in  Port  Louis."  The 
master  was  induced  to  sign  the  bills  of  lading  in 
this  form  on  the  faith  of  representations  of  the 
respondent's  agents  at  Reunion  and  Mauriiaua 
that  the  respondent  wa*  paying  the  hire  of  the 
vessel  under  the  time  charter  in  Bombay.  The 
instalment  of  hire  due  on  the  19tfa  Jan.  1899  had 
not,  however,  in  fact  been  paid,  and  it  never  was 
paid.  Also  no  part  of  the  freight  reserved  in  the 
two  bills  of  lading  was  ever  paid.  The  vessel 
sailed  from  Mauritius  on  the  2iaid  Jan.  1899,  and 
arrived  at  Bombay  on  the  2nd  Feb.  1899,  when 
the  lien  was  exercised  and  this  suit  instituted. 

The  suit  came  on  for  hearing  before  Russell,  J. 
on  the  22nd  Feb.  1900.  The  evidence  consisted 
to  a  lartie  extent  of  documents  and  correspond- 
ence. Oral  evidence  was  also  adduced  before  the 
learned  judge,  and  prior  to  the  hearing  of  the 
suit  the  master  and  chief  engineer  of  the  Bomhau 
had  been  examined  before  the  judge  himself,  and 
evidence  had  also  been  taken  on  commission  at 
Reunion  and  Mauritius. 

On  the  10th  March  1900  the  learned  judge  gave 
judgment  in  favour  of  the  appellants,  and  alter 
luruier  consideration  on  the  22nd  March  1900 
prononnced  a  decree  declaring  that  the  appellants 
were  entitled  to  a  lien  for  the  sum  of  15,411.12.8 
rupees,  and  were  entitled  to  be  paid  the  costs  of 
the  suit  by  the  respondent,  and  that  the  moneya 
in  court  shonid  be  applied  towards  satisfaction  of 
this  sum  and  costs.  The  learned  judge  held  that 
the  respondent  was  at  all  material  times  aware  of 
the  time  charter  and  its  terms,  and  that  his  good* 
were  not  exempt  from  the  lien  conferred  by  that 
charter ;  ^so  tbat  the  bills  of  lading  were  signed 
by  the  master  in  the  form  employed  without 
authority  of  the  owners,  and  that  the  signature 
of  the  master  was  obtained  by  misrepresentation 
and  was  affixed  by.  mistake,  and  that  the  bills  of 
lading  had  no  validity  as  against  the  appellants. 
The  learned  judge  further  found  that  under  any 
circumstances  the  respondent  was  not  entitied  to 
demand  hi*  cargo  or  to  maintain  the  suit  without, 
tendering  the  amonnt  due  under  the  terms  of  the 
sub-charter,  and  that  no  tender  was  made  by  the. 
respondent. 

On  the  4th  April  1900  the  respondent,  feeling 
himself  aggrieved  by  the  said  decree,  filed  a 
memorandum  of  appeal  against  the  same. 

On  the  11th  April  1901  the  appeal  came  on  for 
argument  before  a  Court  of  Appeal  consisting  of 
Jenkins,  C.J.  and  Tyebji,  J.,  who  on  the  19th 
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April  IQOl  gave  .iudgment  allowini;  the  appeal, 
and  varj'inK  the  decree  passed  b^  Bassell,  J.  bj 
declariog  that  there  was  a  lien  aqrainst  the  respon- 
dent only  for  the  balance  of  the  snb-oharter 
freight,  irhich  amount  was  to  be  determined 
thereafter,  and  that  if  on  such  inqoiry  it  was 
fonnd  that  the  balance  due  was  less  than  6000 
mpees  then  the  respondent  was  to  be  entitled  to 
damases  to  an  amoant  to  be  ascertained.  Farther 
consideration  and  costs  were  reserred  with  liberty 
to  apply. 

The  Court  of  Appeal  accepted  the  view  of 
Bnssell,  J.,  or  assumed  for  the  purpose  of  their 
judgment  that  the  plaintiff  had  knowledge  of  the 
time  charter  and  its  terms.  But  the  conrt  was 
of  opinion  that  this  fact  was  in  the  circumstances 
immaterial,  and  that  the  shipowner  having  by 
the  time  charter  authorised  the  subletting;  of  the 
vessel,  their  lien  was  limited  to  the  freight  for 
which  the  time  charterer  had  a  lien — ^that  is  to 
say,  for  the  freight  due  under  the  sub-charter. 
The  court  was  also  of  opinion  that  there  had  not 
been  misrepresentation  inducing  the  signing  of 
the  bills  01  lading,  hat  in  the  view  of  the  court 
these  bills  of  lading  were  mere  acknowledgments 
of  the  receipt  of  the  goods,  and  the  rights  of  the 
parties  were  fixed  by  the  sub-charter.  The  conrt 
found  that  the  respondent  was  ready  and  willing 
to  pay  6000  rupees  to  the  appellants  in  respect  of 
the  amount  due  under  the  sulb-charter,  and  that  if 
the  amount  so  due  was  less  than  6000  rupees  the 
respondent  was  entitled  to  damages. 

Carver,  IC.G.  and  A.  Adair  Boehe  for  the  appel- 
lants. 

J.  A.  Hamilton,  K.C.  and  Lauritton  Balten  for 
the  respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Junt  22. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  LiNDLET.— The  question  raised  by  this 
appeal  is  whether  the  appellants,  who  are  ship- 
owners, are  entitled  to  a  lien  for  freight 
payable  under  a  time  charter  on  the  goods 
of  the  respondent,  who  was  no  party  to  that 
charter,  but  whose  goods  were  carried  in  the 
appellants'  ship  xm&r  a  sub-charter  and  bill 
of  lading.  The  judge  of  first  instance  decided 
this  question  in  favour  of  the  appellants.  His 
decision  was  reversed  by  the  Conrt  of  Appeal  in 
Bombay,  and  the  present  appeal  is  from  the 
decision  of  that  court.  The  undisputed  facts  are 
as  follows:  The  appellant  Glanville  was  the 
registered  owner  of  the  steamship  Bombay,  and 
the  appellant  Turner  was  her  captain.  By  a 
charter  dated  the  20th  Aug.  1898,  and  entered 
into  by  the  agents  of  the  owners  and  some 
Bombay  merchants  named  Issabhoy,  Thaver,  and 
Co.,  the  owners  agreed  to  let  and  the  charterers 
agreed  to  hire  the  ship  for  six  calendar  months. 
She  was  placed  at  their  disposal  with  a  full 
complement  of  officers  and  men  at  Bombay  for 
employment  in  the  Indian  Ocean  and  other 
Eastern  waters  as  the  charterers  or  their  agents 
should  direct,  on  certain  conditions  of  which  the 
following  are  important :  (2)  The  owners  were  to 
pay  the  captain  and  crew.  (4)  The  charterers 
were  to  pay  freight  monthly  in  advance  at  the 
rate  of  7s.  6d.  per  ton,  which  came  to  18,000 
rupees.       (8)  In  default  of  such  payment  the 


owners  were  entitled  to  withdraw  the  steamer 
from  the  service  of  the  charterers  without  preju- 
dice to  any  claim  the  owners  might  otherwise 
have  against  them.  (14)  The  captain,  althongh 
appointed  by  the  owners,  was  to  be  under  the 
orders  and  directions  of  the  charterers  as  reg^ards 
employment,  agency,  or  other  anungementB. 
Bills  of  lading  were  to  be  signed  at  any  rate  of 
freight  the  charterers  or  their  agents  might 
direct  without  prejudice  to  that  charter,  and  the 
oaptain  was  to  attend  daily,  if  required,  at  their 
offices  to  do  so.  The  charterers  were  to  indemnify 
the  owners  from  all  consequences  or  liabilities 
that  might  arise  from  the  captain  doing  so  except 
for  short  delivery.  (21)  The  charterers  were  to 
have  the  option  of  subletting  the  steamer. 
(22)  The  owners  were  to  have  a  lien  upon  all 
cargoes  for  freight  or  charter  money  due  under 
the  charter,  and  the  charterers  were  to  have  a 
lien  on  the  ship  for  aU  moneys  paid  in  advance 
and  not  earned.  The  14th,  21st,  and  22nd  con- 
ditions are  those  which  have  given  rise  to  the 
controversy  between  the  parties ;  but,  before 
considering  them,  it  will  be  convenient  to  state 
what  was  done,  and,  for  the  purpose  of  avoiding 
confusion,  the  charterers  under  this  charter  wiU 
be  referred  to  as  the  "  time  charterers  "  in  order 
to  distintpiish  them  from  the  respondent,  who  is 
their  sub-charterer.  Shortly  after  the  time 
charter  was  made  the  ship  was  sub-chartered  to 
the  respondent  for  a  round  voyage  from  Saigon 
to  B^union  and  back  from  Mauritius  to  Bomray. 
She  was  to  take  rice  from  Saigon  to  Reunion,  and 
sugar  from  Mauritius  to  Bombay.  Freight  was 
toM  payable  for  the  whole  voyage  at  mo  rate 
18  mpees  per  bag  of  1681b.,  calculated  only_  on 
the  cargo  shipped  from  Saigon  to  Reunion. 
There  was  to  be  no  freight  payable  by  the  sub- 
charterer  to  the  time  charterer  for  any  other 
cargo.  On  account  of  the  freight  thus  estimated, 
37,500  rupees  were  to  be  paid  at  Bombay  before 
the  steamer  sailed  from  Saigon,  25,000  rupees 
at  Reunion  or  Mauritius,  and  the  balance  was  to 
be  paid  at  Bombay  after  delivery  of  the  cargo 
there.  It  will  be  observed  that  neither  of  these 
dooumente  took  the  ship  out  of  the  legal  pos- 
session of  the  owners  so  as  to  deprive  them  ot  the 
power  of  detaining  goods  on  board,  and  of 
enforcing  any  lien  to  which  they  mieht  be  entitled. 
The  captain  retained  possession  for  the  owners, 
and  was  in  a  position  to  enforce  the  lien  expressly 
conferred  by  the  time  charter  if  it  was  properly 
enforceable  against  the  goods  in  question.  The 
steamer  completed  this  voyage,  and  on  the  2nd 
Feb.  1899  she  arrived  at  Bombay,  having  on 
board  a  quantity  of  sugar  put  on  board  by  the 
sub-charterer  at  Mauritius,  for  which  he  had  re- 
ceived bills  of  lading  from  the  captain.  The 
freight  payable  by  these  bills  of  lading  was  at 
the  rate  of  six  annas  per  seventy-five  kilograms,  and 
this  freight  was  prepaid  by  the  sub-charterer  in 
Mauritius,  so  that  when  the  ship  arrived  in 
Bombay  nothing  remained  to  be  paid  by  the  sub- 
charterer  to  the  owners  in  respect  of  the  bill  of 
lading  freight.  It  appears,  however,  that  some- 
thing was  due  from  the  sub-charterer  to  the 
time  charterers  for  money  payable  under  the 
sub-charter.  There  was  also  due  to  the  owners  a 
month's  freight—*.*.,  18,000  rupees  (1197Z.)— from 
the  time  charterers  tmder  the  time  charter,  and 
the  owners  claimed  a  lien  for  this  amount  on  the 
sub-charterer's  sugar.  Hence  the  dispute  between 
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the  partiea.  The  aab-charterer  broaght  an  action 
to  recover  his  suf^^r  or  its  valne,  and  damages 
tor  its  detention,  and  the  shipowners  defended  uie 
action  rel jing  on  their  lien.  So  far  there  is  no 
dispute  about  the  facts.  The  shipowners,  how- 
ever, also  defended  the  action  upon  the  ground 
of  misrepresentation  alleged  to  have  been  made 
by  the  sub-charterer  to  the  captain  before  the 
sugar  was  shipped,  on  the  faith  of  which  he  is 
said  to  have  signed  the  bills  of  lading.  This 
all^^d  misrepresentation  was  denied,  and  a 
considerable  amount  of  evidence  upon  it  was 
adduced.  The  judge  of  first  instance  thought 
the  defence  proved.  But  the  Court  of  Appeal 
took  a  different  view.  The  evidence  has  again 
been  laad  before  their  Lordships,  and  they  have 
carefully  considered  it.  It  appears  that  the  sub- 
charterer  had  paid  to  the  agents  of  the  ship- 
owners some  of  the  freight  payable  in  advance 
under  the  time  charter,  and  there  was  un- 
doubtedly some  misunderstanding  on  the  part  of 
ihe  captain  as  to  similar  payments  being  made 
in  fntiue.  But  their  Lordships  are  not  satisfied 
that  the  sub-charterer  made  any  false  statement 
to  the  owners'  agents  or  to  the  captain,  nor  any 
representation  or  promise  which  could  confer  on 
the  owners  anv  lien  on  the  anb-oLarterer's  goods 
other  than  such  as  the  documents  above  referred 
to  entitle  them  to  assert.  Their  Lordships,  how- 
ever, a|;ree  with  both  courts  in  India  m  their 
concloaion  that  the  aub-charterer  knew,  in  a 
general  way,  of  the  time  charter,  and  that  the 
might  T»yable  under  it  by  the  time  charterers 
was  18,000  rupees,  payable  monthly  in  advance. 
Bearing?  these  conclusions  in  mind,  their  Lgrd- 
ships  will  consider  the  legal  position  of  the 
parties.  The  first  question  which  is  raised  is  the 
effect  of  the  biUs  of  lading.  Apart  from  them 
there  was  no  contract  between  the  shipowners 
and  the  aub-charterer.  But  he  shipped  his  sugar 
on  boejrd  the  steamer  on  the  terms  of  those  bills 
of  lading,  and  the  captain  was  authorised  by  the 
time  charter  to  sign  them.  Whether  he  signed 
them  for  the  shipowners  or  for  the  sub- charterer 
he  had  express  authority  from  the  shipowners  to 
ugn  t^em.  Under  these  circum  stances  the  ship- 
owners appear  to  their  Lordships  to  have  con- 
tracted with  the  aub-charterer  that  his  sugar 
should  be  carried  to  Bombay  in  that  ship  on  the 
terms  of  the  bills  of  lading.  This  distinguishes  the 
present  case  from  Colvin  v.  Newberry  (1  GL  <&  Fin. 
283),  where  the  bill  of  lading  given  by  the  captain 
of  a  chartered  ship  was  held  to  bind  the  charterer 
only,  although  the  shipowners  retained  posaeaaion 
of  the  ship  by  the  captain.  Nor  is  the  present 
case  governed  by  Small  v.  Moatei  (9  Bing.  574) 
and  other  cases  of  that  class,  where  the  hoMer  of 
the  bill  of  lading  had  no  better  title  than  the 
charterer  who  was  himself  the  captain  of  the 
ship  and  the  original  shipper  of  the  goods.  It 
further  appears  to  their  Lordships  that  the  bills 
of  lading  in  thia  case  are  not  mere  receipts  for 
goods  given  to  a  charterer  already  bound  to 
uie  shipowner  by  a  charter-party  entered  into 
betweoi  them  from  which  the  captain  had  no 
authority  to  depart  Unless,  therefore,  the  fact 
that  the  sub-charterer  had  notice  of  the  time 
charter  makes  a  difference,  the  bills  of  lading 
entitled  him  to  have  his  goods  delivered  to 
him  on  payment  of  the  bills  of  lading  freight. 
This  was  decided  in  Fry  v.  Chartered  Mercan- 
tile   Bank    of  India    (14    L.    T.    Rep.    709; 


L.  Bep.  1  C.  P.  689).  which  was  followed  in 
Gardner  t.  Trechmann  (53  L.  T.  Rep.  518 ;  15 
Q.  B.  Div.  154).  In  both  of  these  cases  tJie  bill 
of  lading  expressly  referred  to  the  charter-party, 
but  not  in  such  a  way  as  to  incorporate  either  the 
obligation  to  pay  the  charter  freight  or  the  lien 
for  it.  Theae  cases,  and  others  lue  them,  show 
that  notice  by  a  shipper  of  a  charter-party  has 
not  the  effect  of  incorporating  into  tne  bill  of 
lading  any  terms  which  are  inconsistent  with  it, 
and  which  the  captain  was  not  bound  to  embody 
in  the  bill  of  lading.  If  the  charter-party  shows 
that  the  captain  exceeded  his  authority  in  signing 
the  bill  of  lading,  and  the  shipper  knew  this,  he 
cannot  enforce  the  terms  of  the  bill  of  lading 
uncontrolled  by  the  charter-party.  If  the  shipper 
knew  that  there  was  a  charter-party,  and  had  an  « 
opportunity  of  reading  it,  and  did  not  trouble 
himself  about  it,  he  might  be  treated  aa  knowing 
its  contente.  In  the  preaent  case  tiie  time  char- 
terer had  authority  to  let  other  persona  have  the 
use  of  the  ahip  for  aix  montha  for  any  voyage  in 
the  watera  mentioned  in  the  time  charter.  The 
captain  was  not  only  empowered  to  sign  but  was 
bound  to  sign  bills  of  lading  at  an^  rate  of 
freight  which  the  charterers  or  their  agento 
might  direct,  but  without  prejudice  to  that 
charter.  These  words  introduce  a  difficulty.  It 
is  said  that  they  limit  the  authority  of  the  captain 
to  sign  bills  of  lading  which  do  not  preserve  to 
the  owners  the  power  to  withdraw  the  ship  under 
condition  8  of  the  time  charter  and  their  lien  on 
all  goods  nnder  condition  22.  This  construction 
is  a  possible  construction,  but  it  has  long  ago 
been  rejected  both  by  commercial  men  and  by 
judicial  decision.  There  can  be  no  doubt  thac 
the  aub-charterer  must,  for  this  pnrpoae,  be  re- 
garded as  an  agent  of  the  charterer.  The  words 
"witiiont  pr^udioe  to  this  charter"  mean  that 
the  righte  of  the  shipowners  against  the  time 
cbaiierers,  and  vice  versa,  are  to  be  preserved. 
That  tlus  is  the  tne  meaning  and  legu  effect  of 
the  words  "without  prejudice  to  this  charter" 
has  often  been  the  subject  of  controversy  and  of 
judidal  dedsion,  and  has  long  been  treated  as 
settled  by  authori^.  In  HoMsen  y.  Harrold 
Brothers  (70  L.  T.  Rep.  475;  (1894)  1  Q.  B.  612), 
Lord  Eaher,  MJl.  said  that  its  meaning  was  "  that 
it  ia  a  term  of  the  contract  between  the  charterers 
and  the  shipowners  that,  notwithstanding  any 
engagemento  made  by  the  bills  of  lading,  that 
contract  shall  remain  unaltered."  It  means  no 
more.  Condition  8  in  the  time  charter,  em- 
powering the  owners  to  withdraw  the  ahip,  cannot 
mean  that,  after  the  captain  has  shipped  goods 
for  Bombay  and  given  bills  of  lading  for  them  to 
persons  other  than  the  time  charterers,  the  owners 
can  refuse  to  allow  the  ahip  to  go  to  Bombay  and 
deliver  the  gooda  there  as  agrsed  by  the  biUs  of 
lading.  So  as  regards  condition  22  giving  a  lien 
upon  all  cargoes  for  freight  or  charter  money 
due  under  that  charter.  This  ia  a  stipulation 
binding  on  the  time  charterer,  and  gives  the 
shipowner  a  more  extensive  lien  than  he  would 
have  for  freight  payable  in  advance.  But  this 
clause  does  not  override  or  limit  the  power  of 
the  captain  to  issue  billa  of  lading  at  different 
ratea  of  freight,  or  entitle  the  shipowners  to  a 
lien  on  the  goods  of  persons  who  have  coma 
under  no  contract  with  them  conferring  a  lien  for 
the  freight  payable  under  the  time  charter.  A 
right  to   seize  one  person's  goods  for  another 
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person's  debt  most  bs  clearlj  and  distinotly  oon- 
lerred  before  a  ooart;  of  jnstine  can  be  expected 
to  recognise  it.  If  their  Lordships  had  taken  a 
different  view  of  the  legal  effect  of  the  bills  of 
lading  there  might  have  been  more  difficnlty  in 
the  case,  for  there  is  great  force  in  Mr.  Carver's 
argnment  that,  if  the  bills  of  lading  were  mere 
veoeipts  for  goods  pat  on  boar^  the  sub- 
ohuierer  conld  have  had  no  greater  rights  than 
those  which  the  time  charterers  had  themselves. 
It  is  not,  however,  necessary  to  solve  the  diffi- 
colties  which  wonld  have  arisen  if  there  had  been 
BO  bills  of  lading.  For  the  reasons  above  stated, 
their  Lordships  are  of  opinion  that  the  claim  of 
^he  shipowners  cannot  be  sapported,  and  that  the 
order  appealed  from  onght  to  be  affirmed.  Their 
Lordships  observe  that  the  Court  of  Appeal 
^ave  the  shipowners  the  benefit  of  any  lien  which 
the  time  charterers  had  on  the  goods  of  the 
•nb>oharterer.  This  seems  right,  and  the  sab- 
charterer's  coansel  did  not  contend  that  it  was 
not.  Their  Lordships  will  therefore  hambly 
advise  His  Majesty  to  dismiss  the  appeal,  and 
ihe  appellants  mast  pay  the  costs. 

Solicitors  for  the  appellants.  Maples,  Tee$dale, 
and  Co. 

Solicitors  for  the  respondent,  Waltons,  John- 
ton,  Bubb,  and  Whation. 


# 

COURT   OF   APPEAL. 

Friday,  April  29. 

(Before  TAU(JHik.N  "Willia-ms,  Stielino,  and 

Cozbns-Habdt,  L.JJ.) 

Be  BowE;  Ex  parte  Debexbubg.  (a) 

APPEAL  IK  BANEBtrPTCT. 

Banhrvq>tey — Voluntary  payment  to  creditor    by 
etranger — Bight  of  proof  for  whole  debt. 

A  ereditor  who  hat  received  from  a  stranger  a 
'  voluntary  payment,  not  tended  or  accepted  at 

part  of  the  debt  due  from  the  debtor,  it  not  bound 

to  give  credit  for  such  payment  in  hit  vroof. 
>    Decision  of   Buckley,  J.  (90  X.    T.  Btp.    290) 

ajffirmed. 
MsBSBS.  Deeekbubo  and  Co.  were  stockbrokers, 
and  in  Jan.  1903,  when  the  receiving  order 
against  the  bankrapt  Bowe  was  made,  he  was 
indebted  to  them  to  the  extent  of  20,3682.  in  respect 
of  advances  on  the  secnrity  of  share  certificatoe, 
which  were  subsequently  discovered  to  have  been 
forged  by  the  debtor. 

On  the  3rd  Jane  1903  Messrs.  Berwick  and 
Moreing,  in  whose  firm  the  bankrupt  had  been  a 
partner,  but  who  were  in  no  way  liable  for  the 
criminal  acts  of  the  bankrupt,  sent  Messrs.  Deren- 
barg  and  Co.  a  cheque  for  65002.  inclosed  in  a 
lotto*  which  stated  (inter  alia)  as  follows  : 

Although  you  admit  that  we  are  not  liable,  we  have 
pleasure  in  undio;  you  65001.  Thie,  we  underetand,  will 
cover  all  the  loaiea  you  faave  suttained  except  tboae  for 
whioh  yon  hold  an  insuranoe  policy. 

On  the  3rd  July  Messrs.  Derenburg  and  Co. 
presentod  a  proof  in  the  bankruptcy  for  13,863Z. 

(■)  Beported  by  W.  0.  Bits,  Esq.,  Btrrlster-atLaw. 


S'ring    credit  for   the   amonnt   received  from 
essrs.  Berwick  and  Moreing.    This  proof  was 
not  formally  admitted  till  the  1st  Dec. 

In  the  meantime  Messrs.  Derenburg  and  Co. 
had  been  advised  that  Messrs.  Berwick  and 
Moreing  would  probably  be  unable  to  prove 
for  the  6500Z.,  and  that  they  were  entitled  to 
prove  for  the  full  amount  lent  to  the  bankrupt 
without  giving  credit  Yor  the  sum  paid  them  by 
Messrs.  Biaririok  and  Moreing. 

On  the  6th  Nov.  they  sent  in  a  fresh  proof  for 
20,3o8{.,  and  requested  the  trustee  to  substitate  it 
for  the  proof  of  the  3rd  Jaly. 

On  the  1st  Jan.  1904  the  proof  of  the  3rd  July 
was  filed  b^  the  trustee  wiui  a  note  on  it  to  the 
effect  that  it  had  been  admitted  in  full  on  the  1st 
Dec. 

The  trustee  rejected  the  proof  of  the  6th  Nov.' 
on  two  grounds — firstly,  that  the  sanction  of  the 
court  was  necessary  b^ore  a  creditor  could  with- 
draw one  proof  and  substitute  another ;  secondly, 
that  Messrs.  Derenburg  and  Co.  were  bound  to 
give  credit  for  the  65002.  received  from  Messrs. 
Berwick  and  Moreing. 

On  appeal  from  this  decision  Buckley,  J.  held 
that  Messrs.  Derenburg  and  Co.  were  entitled  to 
withdraw  their  first  proof  and  present  the  fresh 
one,  and  that  Messrs.  Derenburg  and  Co.  were 
not  bound  to  give  credit  for  the  6500Z. 

From  this  decision  the  trustee  appealed  as  to 
the  second  point. 

Oore-Browne,  E.C.,  Muir  MacJcentie,  and  P.  M. 
Franeke  for  the  appellant. — A  payment  by  a 
stranger  on  behalf  of  a  debtor  is  a  good  payment 
if  the  debtor  assents  to  the  payment.  The  trustee 
in  bankruptev  can  assent  to  the  payment  by  a 
stranger  on  oehalf  of  the  bankrupt.  Here  the 
payment  has  been  ratified,  and  it  is  too  late  now 
to  endeavour  to  withdraw  it.  The  debt  has  been 
satisfied  pro  tanto  by  a  payment  by  a  stranger, 
and  the  respondents  are  bound  to  give  credit  for 
the  65002. : 

Jones  V.  Broadhunl,  9  C.  B.  173 ; 

BtUhaw  V.  Buth,  11  C.  B.  191 ; 

Coolt  V.  Litter,  7  L.  X.  Bep.  712,  71i ;  13  C.  B, 

y.  S.  543,  594 ; 
Walter  v.  Jamet,  24  L.  T.  Bep.  188  ;  I>.  Bep.  6  Ezi 

124; 
Simpson  v.  Eggington,  10  Ex.  845; 
Kemp  V.  BalU,  10  Ex.  607. 
[Beed,  K.O.  referred  to  fei^Uey,  Maxtted,  and  Co. 
V.  Durant  (84  L.  T.  Bep.  777  ;  (1901)  A,  C.  240). 
VAiraHAN  Williams,  L.J.  referred  to  Leake  on 
Contracts,  4th  edit,  p.  647.] 

Herberi  Beed.K.O.  andf.  C.  WHUi.tor  Deren- 
burg and  Co.,  were  not  called  on. 

VAuaHAN  Williams,  L.J.  —  I  think  the 
decision  of  Buckley,  J.  was  perfectly  right.  He 
said  that,  on  the  faists  of  the  case — ^I  think  quite 
justly  if  we  take  the  view  of  the  facte  which  he 
has  taken — that  the  point  of  law  does  not  arise ; 
that  is  to  say,  no  question  arises  here  as  to 
whether  the  dictum  of  Willes,  J.  in  Cook  v.  Litter 
(ubi  sup.)  was  correct,  nor  any  such  question  as 
was  raised  in  Belthaw  v.  Buth  {ubi  sup.).  In  my 
opinion  that  conclasion  arrived  at  by  Buckley,  J. 
as  to  the  pavment  made  by  Berwick  and  Moreing 
is  plainly  right.  As  Buckley,  J.  pointe  out,  it  ' 
was  a  payment  with  which  Bowe  had  nothing 
to  do,  and  of  whioh  he  was  quite  ignorant.  It 
did  not  purport  to  be  made  on  his  beiudf,  nor  on 
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aoooont  of  either  tbe  debt  or  the  debtor.  It  was 
a  Tohmtary  sift  made  by  Messrs.  Berwick  and 
Slorung  for  me  purpose  of  mitiKating  losses  for 
which  they  were  not  responsible,  and  neither 
X>art7  intended  the  pavment  to  be  made  or 
accepted  on  aooonnt  of  the  debtor  or  tbe  debt. 

Stibuko,  L.J. — I  agree. 

Gozkhs-Hasdt,  L.J.— I  agree.  The  point  of 
law  which  has  been  argaed  does  not  arise  in  tbe 
view  which  I  take  of  the  facts. 

Solicitors  :  Morley,  Shirreff,  and  Co. ;  Cecil  F. 
Dunn. 


Friday,  April  29.   ' 
(Before  Vavohait  Williams,   Stibliho,  and 
Cozens-Habdt,  L.JJ.) 

Be  GrASKKLL.  (a) 
AFPSAL  IN  BANKBUPTCT. 

Bankruptcy — Discharge  of  bankrupt — CondiHon 
—Content  to  judgment — Refusal  to  consent— 
Bankruptcy  Act  1890  (53  &  54  Vict.  c.  71),  s.  8, 
•w5-*.  i— Bankruptcy  Rules   1880    and    1890, 

■    T.  240,  sub-r.  3— Form  63a. 

A  bankrupt  had  no  means  betides  his  pay  as  a 
captain  in  the  army,  and  his  insolvency  wat  due 
io  hit  liability  for  damages  under  a  judgment  in 
an  action  for  breach  of  promise,  the  plaintiff 
being  the  only  creditor.  The  registrar  m^de  an 
order  for  his  discharge  conditionally  upon  hit 
consenting  to  judgment  being  entered  against  him 
for  6001.  The  bankrupt  refused  toaive  such  con- 
sent, and,  on  a  rehearing  of  his  applieoHon  wider 
rule  240,  sub-rule  3,  (Ae  registrar  tubttaatiaUy 
repeated  hit  former  order.  T%e  batUcrupt 
appealed,  and  atked  for  an  order  ttupending 
hit  discharge  for  two  years  under  sect,  8,  tub- 
sect.  2  (ii.)  of  the  Bankruptcy  Act  1890. 

Seld,  th€U,  although'  the  bankrupt  had  no  right  to 
daim  that  order,  it  was  under  the  cireumitanees 
of  the  ease  the  proper  order  to  make. 

Appeal  from  an  order  of  Mr.  Registrar  Hope. 

T.  E.  Gaskell  was  a  captain  in  the  Indian 
armv,  and  was  adjndicated  a  bankrupt  on  the 
.22na  April  1903  upcn  his  own  petition.  His 
liabilities  amounted  to  1625!.  16*.  3d.,  and  his 
'assets  had  hitherto  realised  612.  17*.  8qE.,  besides 
-which  he  had  received  a  legacy  of  about  122. 

The  bankrupt  attributed  his  failure  entirely  to 
bis  liability  for  15002.  damages  and  the  costs 
"under  a  judgment  obtained  against  him  in  an 
action  for  breach  of  promise  of  marriage,  the 
plaintiff  in  that  action  being  the  only  scheduled 
creditor. 

The  bankrupt's  pay  and  allowances  amounted 
to  460Z.  a  year,  and  he  had  no  private  means. 
The  assets  were  not  equal  to  10<.  in  the  pound. 
In  Not.  1903  the  banki-upt  applied  for  his  dis- 
charge. 

Mr.  Registrar  Hope  in  giving  Judgment  on  tbe 
26th  Nov.  said  he  thought  that  this  was  not  a 
oase  in  which  be  ought  to  make  any  order  afEect- 
ing  the  bankrupt's  pay,  and  granted  an  order  of 
•discharge  under  sect.  8,  sub-sect.  2  (iv.),  of  the 
Bankmptcy  Act  1890,  upon  condition  t^t  the 
bankrupt  should  before  the  signing  of  the  order 
-consent  to  judgment  being  entered  against  him 
in  the  King's  Xtoncb  Division  for  6002.  and  12. 10«. 

<a)  Beportod  b;  W.  C.  Bus,  Siq.,  BorritteMU-LkW. 


for  costs,  the  judgment  not  to  be  enforced  without 
the  leave  of  the  court.  The  bankrupt  not  having 
given  the  requisite  consent  within  a  month  of 
the  making  of  this  order,  the  official  receiver 
applied  under  rule  240,  sub-rule  3,  of  the  Bank- 
ruptcy Rules  1836  and  1890  for  a  rehearing  of 
the  bankrupt's  application  for  bis  discharge. 
The  rehearing  took  place  on  the  26th  Feb.  1904. 
when  the  registrar  made  the  order  now  appealed 
from. 

It  recited  the  order  of  the  26fch  Nov.  1903  and 
that  the  Iwnkrupt  had  not  consented,  and  that  in 

fnrsnanoe  of  the  Bankruptcy  Rules  1886  and 
890,  r.  240,  sub-r.  1,  such  conditional  order  had 
not  been  signed,  completed,  or  delivered  out,  and 
that  the  o^oial  receiver  had  applied  under  rul^ 
240,  sub-rule  3,  for  a  rehearing  of  the  bankrupt's 
application  for  his  discharge,  and  continued  : 

And  whereas  upon  nioh  application  coming  on  for 
hearing  this  day  the  following  order  was  prononnoed, 
viz.,  that  the  said  order  of  the  26th  day  of  November 
1903  be  varied  in  manner  following,  namely,  the  said 
judgment  for  6001.  ihall  be  deemed  to  be  satisfied  when 
together  with  the  aaeeti  realised  or  to  be  realised  in 
Bankraptcy  the  ofKoial  reoeiver  shall  have  received  a  sum 
■nffioient  to  pay  7«.  6<Z.  in  the  poond  to  the  oreditoti 
herein  by  way  of  dividend  and  without  prejadioe  and 
subject  to  any  execution  which  may  be  iuned  on  the  said 
judgment  with  the  leave  of  the  court,  that  the  said  sum 
be  paid  out  of  the  future  eaminga  or  after-acqnired 
property  of  the  bankrupt  in  manner  following — that  is  to 
say,  after  setting  aside  out  of  the  bankrupt's  earnings 
and  after-aoqniied  property  a  yearly  sum  equivalent  to 
the  pay  and  allowances  of  the  bankrupt  for  the  time  being 
as  a  captain  in  the  Indian  army  for  the  anpport  of  him< 
self  and  his  family  (if  any),  the  bankrupt  shall  pay 
the  surplus  (if  any)  to  tbe  official  reoeiver  for  distribu- 
tion among  the  creditors  in  the  bankruptcy.  An  ac- 
count shall  on  the  first  day  in  March  in  each  year  or 
within  fourteen  days  thereafter  be  filed  in  these  pro- 
ceedings by  or  on  behalf  of  the  bankrupt  setting  forth 
a  statement  of  the  receipts  from  eaminga,  after- 
aoqnired  property,  and  income  during  the  year  imme- 
diately preceding  the  1st  day  of  January  then  last  past, 
and  tite  surplus  payable  under  this  order  shall  be 
paid  by  the  banfaupt  to  the  official  receiver  within 
fourteen  days  of  the  filing  of  the  said  account.  And 
whereas  npon  such  order  being  this  day  prononnoe^ 
connsel  for  the  bankrupt  stated  that  the  bankrupt  would 
not  consent  to  such  jndjjment  as  aforesaid,  and  asked  that 
the  bankrupt's  discharge  be  granted  subject  to  a  sns- 
pension  for  two  years :  Now  the  registrar  does  not 
think  fit  to  make  any  further  order  tbiji  the  said  order 
pronounced  on  the  26th  day  of  November  1903  so 
varied  as  aforesaid  by  the  said  order  pronounced  this 
day. 

The  bankrupt  appealed,  and  asked  that  an 
order  for  his  discharge  might  be  made  suspending 
his  discharge  for  two  years. 

The  official  reoeiver  reported  that  the  bank- 
rupt's assets  were  not  equal  to  10«.  in  the  pound 
on  his  unsecured  indebtedness,  and,  in  answer  to 
a  question  from  the  court,  stated  there  was  no 
other  reason  in  the  conduct  of  the  bankrupt  for 
suspending  his  discharge. 

The  Bankrnptoy  Act  1890,  s.  8,  sub-s.  2,  pro- 
vides that  the  court  shall,  on  proof  that  the  bank- 
rupt's assets  do  not  amoant  to  lOs.  in  the  pound, 
either: 

(i.)  Befuie  the  discharge,  or  (U.)  suspend  the  diaoharge 
for  a  period  of  not  less  than  two  years,  or  (iii.)  auapead 
the  discharge  until  a  diridend  ot  not  less  than  10^.  in  the 
pound  has  been  paid  to  the  creditors,  or  (iv.)  require 
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the  bankrapt  aa  a  oondition  of  hi*  diaoharge  to  oonaent 
to  jadgment  being  entered  againet  him  by  the  offioial 
leaeiTer  or  trustee  for  any  balance  or  part  of  any  balance 
of  the  debts  provable  nndsr  the  bankraptcy  which  ie 
not  aatisfied  at  the  date  of  the  diioharge,  snch  balance 
or  part  of  any  balance  of  the  debts  to  be  paid  ont  of 
the  future  earnings  or  after-aoqnired  property  of  the 
bankmpt  in  snoh  manner  and  snbject  to  such  conditions 
as  the  oonrt  may  direct ;  bat  ezeontion  shall  not  be 
issaed  on  the  jadgment  withont  leaye  of  the  court. 

Rule  240,  sub-role  3,  of  the  Bankraptc^  Bnles 
1886  and  1890  provides : 

If  the  bankmpt  does  not  give  the  required  consent 
within  one  month  of  the  making  of  the  conditional 
order,  the  court  may,  on  the  application  of  the  offioial 
receiver  or  trustee,  revoke  the  order  or  make  such  other 
order  as  the  court  may  think  fit. 

Herbert  Beed,  K.G.  and  T.  E,  Haydon  for  the 
appellant.  —  The  bankrupt  liaving  refused  his 
consent,  jnd(;ment  cannot  be  entered  against  him 
under  sect.  8,  sub^sect.  2  (iv.) ;  and  it  was  not 
competent  for  the  registrar  on  a  rehearing  under 
rule  240,  sub-rule  3,  substantially  to  repeat  his 
former  order.  [They  were  stopped  by  the  Court.] 

jfutV  Mackenzie  for  the  creditor.— The  court 
con  require  the  bankrupt  to  consent  to  judgment 
as  a  condition  of  his  discharge.  The  registrar 
has  followed  form  63a.  of  the  Bankruptcy 
Forms  in  the  Appendix. 

Yattohan  Williams,  L.J.,  after  reading 
rule  240,  sub-rule  3,  continued  : — I  do  not  wish  it 
to  be  supposed  that  in  a  case  like  this,  where  the 
bankmpt  has  refused  his  consent  and  the  official 
receiver  has  nsked  the  court  to  revoke  the  order 
and  the  court  has  revoked  it,  the  bankrupt  can 
dictate  to  the  court  and  say  that  the  only  other 
order  to  be  made  is  to  suspend  his  discharge  for 
two  years,  because  the  court  might  equally  well 
suspend  the  diachai-ge  until  a  mvidend  of  10s. 
in  the  pound  had  been  paid  to  the  creditors. 
Under  th^se  circumstances  I  had  some  doubt  as 
to  whether  we  ought  to  send  this  case  back  to  the 
registrar  or  deal  with  it  ourselves.  But  I  think 
we  ought  to  deal  with  it  ourselves  unless  we  have 
reason  to  suppose  that  the  debtor  has  been  guiltv 
of  some  conduct  which  might  lead  us  to  think 
that  merely  to  suspend  his  discharge  for  two  years 
was  too  lenient.  But  the  official  receiver,  being 
asked  whether  he  knew  of  any  such  conduct  on  the 
part  of  the  debtor  besides  that  which  we  have 
heard,  does  not  bring  to  our  attention  that  any 
such  facts  are  within  his  knowledge.  Under 
these  circumstances  there  is  no  reason  for 
supposing  that  it  will  not  be  a  sufficient  order, 
having  regard  to  the  terms  of  sect.  8,  sub- 
sect.  C  of  the  Bankruptcy  Act  1890,  to  suspend 
the  bankrupt's  discharge  for  two  years.  After 
all,  the  OTerriding  intention  of  the  Legislature, 
as  shown  in  all  Bankruptcy  Acts,  is  that 
the  bankrupt,  upon  giving  up  the  whole  of  his 
property,  shall  again  be  a  free  man,  able  to  earn 
bis  living,  and  having  the  ordinary  inducements 
to  industry.  Sometimes  it  is  not  right  that  the 
bankmpt  shall  be  free  immediately  —  he  must 
pass  a  period  of  probation ;  and  theoretically 
uiere  may  be  cases  in  which  his  conduct  has 
been  such  that  he  ought  not  to  be  free  at  all; 
but  prima  facie  he  is  to  give  up  everything  he 
has,  and  on  doing  that  he  is  to  b«  free. 
Now,  what  is  the  position  of  the  bankrupt 
in  this   caseP     If   I  thought  that  there  was 


any  tangible  expectation  of  his  recMving  a  larger 
income  than  that  which  is  necessary  for  his  snp> 

rrt  in  his  position  as  an  officer  in  uie  army,  then 
should  see  the  propriety  of  suspending  his 
discharge  for  a  longer  period,  or  even  of  niaking 
an  order  that  he  should  set  aside  a  portion  of  his 
income ;  but  I  see  no  reason  for  supposing  that  the 
two  years'  suspension  will  not  answer  the  justice 
of  the  case,  which  period  ought,  I  think,  to  run 
from  the  26th  Feb.,  the  date  of  the  application 
by  the  official  receiver. 

Stiblino  and  Cozsns-Hasdt,  L.JJ.  con^ 
onrred. 

Solicitors :  Bedpath,  JllarthaU,  and  Holdeworth  ; 
J.  E.  Liekfold. 


Saturday,  April  30. 
(Before  Yattghan   Williams,  Stiblino,  and 

Cozbns-Habdt,  L.JJ.) 

Be  JoHV  BoBEBTS  AND  Go. ;  Ex  parte  Benzo- 

LIBB  Manttfactxtbino  Gompant.  (a) 

APPEAL  IH  BANEBUPTCT. 

Bankruptey — Diteharge  of  bankrupt — ConditiotMl 
order^Terme  not  carried  out—Modiiieatum — 
No  "  reatonable  probability  "  of  eomphiing  with 
temu^Bankrupteu  Act  1890  (53  £  54  Vict,  c  71), 
•.  8,  aiib'S,  2 — BanJcruptey  Bulee,  r.  244.  ■^ 

A  banhrupt'i  di*eharge  was  granted  on  the  eondt* 
tion  of  his  contenting  that  judgmeni  for  15001. 
thovld  be  entered  up  againtt  him,  which  was 
to  be  paid  by  annual  inetalmenta  of  3002.  each. 
The  bankrupt  failed  to  pay  the  inttalmenti,  with 
the  exception  of  the  first,  which  was  paid  in  1902, 
instead  o/1901,  when  it  should  have  been  paid. 
A  relative  now  offered  to  pay  500Z.  in  saiitfaetion 
of  the  1200Z.  which  remained  due.    The  creditors, 
by  a  majority,  pasted  a  resolution  in  favour  of 
accepting   this  offer,  and  the  trustee  applied  to 
the  court  for  a  variation  of  the  previous  order 
accordingly. 
Held,  that  the  application  ought  to  have  been  made 
by  the  bankrupt  himself,  and  not  by  the  trustee, 
but  that    under  the  circumstances  it  might  be 
treated  as  made  by  the  bankrupt. 
Held,    also,    that,    although    the    bankrupt    had 
failed  to  furnish  an   account  of  his  eaminas 
and  expenditure,  as  required  by  rale  244,  the 
court  wotdd  consider  timether  there  was,  under 
sect..  8  of  the  Bankruptcy  Act  1890,  "  no  reason- 
able probability  "  of  the  bankrupt  being  able  to 
comply  uriih  the  terms  of  the  conditional  order 
of  discharge,  the  conditions  imposed  in  that  order 
being  intended  for  the  benefit  of  the  creditors ; 
and  on  the  evidence  it  was  for  their  benefit  that 
the  offer  should  be  accepted  and  the  applicatUni 
granted. 
Appeal  from  an  order  made  by  Mr.  Registrar 
Linklater  modifying  the  terms  of  the  order  of 
discharge  of  John  Roberts,  a  partner  in  the  firm 
of  John  Roberts  and  Go.,  and  a  professional 
bilUard  player,  who  was  at  one  time  known  as  "  the 
world's  champion."    He  was  adjudicated  a  bank- 
rapt  on  the  7th  April  1898,  and  on  the  11th  April 
1900,  on  the  application  of  the  bankrupt,  he  was 
granted  an  oraer  of  discharge. 

The  order  contained  a  recital  to  the  effect  that 
the  facts  mentioned  in  j>arB.  (a)  (6)  (c)  (i)  and  (k) 

(a)  Reported  by  W.  C.  Bus,  Esq.,  BarrtBter-at-Ltw. 
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of  snb-iect  3  of  the  Ban  kraptoy  Act  1890  bad 
been  prored,  and  continaed  : 

It  is  ordend  thftt  the  bankrapt  be  diaobarged  inbjeot 
to  the  foUawinff  condition,  to  be  fnlfilled  before  hie  dia- 
«harge  takes  effect — viz.,  he  shall  before  the  signing  of  this 
order  consent  to  jndgment  being  entered  against  him  in 
the  Qneen's  Banoh  Diviaion  of  the  High  Conrt  by  the 
traatee  for  the  gam  of  ISOOi.,  being  part  of  the  balanoe 
of  the  debts  provable  in  the  bankraptoy  whioh  is  not 
aatiafled  at  the  date  of  this  order,  and  11.  10>.  coats  of 
jndgmant.  And  it  is  fnrtber  ordered  that  snoh  judgment 
be  satisfied  by  annnal  payments  of  3001.,  the  first  year  to 
end  on  the  Ist  Jnne  1901.  And  it  ia  fnrther  ordered 
that,  upon  the  required  consent  being  given,  judgment 
may  be  entered  against  the  bankrupt  in  the  Queen's 
Bench  Division  for  15001.,  together  with  li.  10«.  for  the 
oosts  of  judgment. 

The  bankrupt  gave  the  required  consent,  and 
jadgment  was  entered  by  the  traatee  accordingly. 
Soon  afterwards  the  bankrupt  went  on  a  tour  in 
Anstralia,  India,  China,  and  Japan  with  the  view 
of  earning  money  by  his  skill  in  bUliard  playing, 
but  his  tour  was  not  very  successfnL  He  did  not 
make  the  first  payment  of  3001.  within  the 
year  ending  the  Ist  June  1901,  and  did  not 
within  that  period  file  a  statement  "  showing  the 
particulars  of  any  property  or  income  he  may 
bave  acquired  snbsequent  to  his  discharge,"  as 
requirod  by  rule  244 . 

In  July  1902  the  bankrupt  filed  jin  affidavit 
giving  an  account  of  his  receipts  and  expendi- 
ture during  the  two  years  ending  the  lat  June 
1902. 

On  the  Slst  July  1902  the  bankrapt  paid  the 
first  instalment  of  3002.  to  the  trustee,  but  failed 
to  pay  the  second.  He  was  in  England  in  July 
1902,  but  in  Oct.  1902  he  went  to  India  again. 
The  trustee  having  applied  to  the  solicitors  who 
had  acted  for  the  bankrapt,  the  bankrupt's 
brother-in-law  ultimately  offered  to  pay  500^  to 
the  trustee  in  satisfaction  of  the  12()0Z.  which 
ramamed  due  under  the  jadgment. 

A.  meeting  of  the  creditors,  snmmoned  by  the 
trustee,  was  held  on  the  19th  Feb.  1904,  and  a 
resolution  was  passed  to  the  effect  that,  subject 
to  the  consent  of  the  conrt  being  obtained,  the 
meeting  considered  that  the  offer  of  500/,  made 
on  behalf  of  the  bankrapt  in  satisfaction  of  the 
instalmenbs  and  interest  due  and  to  become  due 
on  the  judgment  shonld  be  accepted. 

The  trustee  then  applied  to  the  court  to 
sanction  the  acceptance  by  him  of  the  oSer,  and 
made  an  affidavit  in  which  he  said  that,  so  far  as 
he  had  been  able  to  ascertain,  the  bankrupt 
daring  his  absence  from  England  had  not  been 
able  to  earn  sufficient  to  enab^  him  to  discharge 
his  obligations  under  tbe  jadgment,  and  that  the 
tmstee  therefore  considered  that  it  would  be  to 
the  advantage  of  the  creditors  that  the  offer  of 
5001.  shonld  be  accepted.  An  affidavit  in  support 
of  the  application  was  also  made  by  the  bank> 
rupt's  wue.  The  bankrupt  himself  was  still  in 
India. 

On  the  hearing  of  the  apnlication  the  registrar 
was  of  opinion  that  it  oaght  to  have  beem  made 
by  the  bankrapt  himself  and  not  by  the  trustee, 
but  he  consented  to  treat  the  application  as  made 
by  the  bankrapt,  nnder  sect.  8,  sab-sect.  2,  of  the 
Bankruptcy  Act  1890,  his  solicitors  being  present 
and  willing  to  act  for  him ;  and  he  made  an  order 
that  the  terms  of  the  order  of  the  11th  April 
1900  abonld  be  modified,  and  that  "the  balance 


of  the  jadgment  debt  now  outstanding  be  satisfied 
by  payment  of  the  sum  of  500Z.,  to  be  made  to  the 
trustee  on  behalf  of  the  bankrupt  within  ten  days 
from  the  date  hereof,  and  that  the  trustee  upon 
such  payment  cause  satisfaction  to  be  entered  to 
the  judgment." 

The  Benzoline  Company,  who  were  creditors, 
opposed  the  application  to  the  registrar,  and 
appealed  from  the  order. 

Bingteood  for  the  appellants  — The  onus  is  on 
the  bankrupt  to  show  that  there  is  no  reasonable 
probability  of  his  being  able  to  comply  with  the 
terms  of  tbe  order  of  discharge.  Sect.  104  of 
the  Bankruptcy  Act  1883  must  be  read  in  con- 
junction with  sect.  8  of  the  Bankruptcy  Act 
1890,  which  shows  that  any  application  for 
modification  of  the  terms  of  an  order  of  dis- 
charge ought  to  be  made  by  the  bankrupt 
himself.  [yA.uaHA.N  WiLLiAMa,  L.J — I  think 
that  an  application  under  sect.  104  for  a  rehearing 
can  only  be  made  by  the  person  against  whom 
the  previous  order  was  made.]  The  bankrupt  has 
not  each  year  filed  in  the  coarb  a  statement 
showing  the  particulars  of  any  property  or  income 
he  may  have  aoquired  subsequently  to  hia  dis- 
charge, as  required  by  rale  244.  Tbe  court  will 
not  entertain  such  au  application  as  this  by  a 
bankrupt  who  ia  in  default  in  giving  the  required 
information  to  the  trustee.  The  order  ought  not 
to  have  been  made.  The  registrar  ought  to  have 
considered  the  conduct  of  the  bankrupt,  and  not 
merely  the  interest  of  the  creditors.  No  good 
reason  has  been  shown  for  modifying  the  terms  of 
the  order  of  discharge. 

Mair  Mackenzie  for  the  bankrupt.  —  The 
technical  objection  coald  be  cured  and  has  been 
oared  by  the  action  of  the  registrar.  The 
bankrapt  has  complied  with  role  244,  as  regards 
the  years  1901  and  1902,  by  the  affidavit  which  be 
filed  in  July  1902.  Rule  350  provides  that  non- 
compliance with  any  rale  shall  not  render  any 
proceeding  void  nnfess  the  court  shall  so  direct. 
But,  independently  of  that,  the  court  can  exercise 
its  jurisdiction  under  the  proviso  to  sub-sect.  2  of 
sect.  8.  This  is  a  very  exceptional  case.  The 
bankrupt's  ability  to  earn  money  depends  on  his 
manual  skill  and  hie  eyesight.  He  has  passed 
middle  life,  and  he  does  not  earn  so  much  as  he 
used  to.  He  cannot  make  such  toars  as  he  has 
taken  "on  the  cheap."  He  is  no  longer  the 
"  champion  "  billiard  player ;  he  was  beaten  in 
two  of  the  colonies.  It  would  not  be  to  the 
interest  of  the  creditors  that  the  conditions  shonld 
be  kept  in  force.  Be  Dumford  (73  L.  T.  Eep.  583) 
was  a  case  in  which  the  Bankruptcy  Act  1883 
applied,  and  sect.  28  of  that  Act  cud  not  contain 
the  proviso  which  is  to  be  found  in  sub-sect.  2  of 
sect.  8  of  the  Bankruptcy  Act  1890,  which  gives 
the  court  power,  after  the  expiration  of  two  years 
from  the  date  of  the  order  of  discharge,  to  modify 
its  terms  if  "  the  bankrupt  shall  satisfy  the  court 
that  there  is  no  reasonable  probability  of  his  being 
in  a  position  to  comply  with  the  terms  of  such 
order." 

E.  T.  HoUoway  appeared  for  the  trustee,  hot  the 
Court  held  that  he  had  no  locus  etandi  to  be 
heard. 

Bingtoood  in  reply.— In  Be  Dumford  (ubi  sup.) 
the  bankrupt  had  endeavoured  to  comply  with  the 
conditions.  There  will  be  no  hardship  on  the 
bankrupt  if  the  original  order  stands,  as  execntion 
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on  the  judgment  can  only  issne  with  the  leave  of 
the  court. 

Yxvaukix  Williams,  HJ. — In  my  opinion  we 
ought  not  to  interfere  with  the  discretion  of  the 
registrar.    As  I  understand  it,    sect.  28  of  the 
Banlcraptcy  Act  1883  treated  the  conditions  im- 
posed upon  an  order  of  discharge  entirely  as  a 
punishment  to  which  the  bankrupt  was  liable  by 
reason  of  his  personal  condaot,  or  the  conduct  of 
his  afCura.    Sect.  8  of  the  Bankruptcy  Act  1890 
has  now  been  substituted  for  sect.  z8.  [His  Lord- 
ship read  sub-sect.  2  of  sect.  8,  and  oontanned :] 
It  seems  to  me  that,  when  such  an  application  as 
the  present  one  comes  before  the  court,  the  court 
has  already  discharged  its  preUminary  function 
in  limiting  the  order  of  discharge  with  reference 
to  the  conduct  of  the  bankrupt,  and  the  first 
tbin^  which  the  court  has  to  consider  upon  the 
appbcation  is  whether  there  is  "no  reasonable 
probability  "  of  the  banfarnpt  being  able  to  comply 
with  the  terms  of  the  order.    I  do  not  think  the 
oonrt  is  entitled  to  review  the  conduct  of  the  bank- 
'  rupt  in  not  exactly  complying  with  the  provisions 
of  the  rules,  but,  although  he  has  undoubtedly 
made  default  in  not  furnishing  the  prescribed 
accounts,  the  court  is  still  entitled  to  consider 
whether  there  is  a  reasonable  probability  of  the 
bankrupt  performing  the  conations  of  the  order  of 
discharge.  After  all,  those  conditions  are  intended 
'    for  the  benefit  of  the  creditors,  and  the  court 
ought  not  to  leave  t  hat  out  of  consideration.    In 
my  judgment  the  evidence  makes  it  very  doubtful 
whether  the  bankrupt  at  his  time  of  life,  and 
having  regard  to  his  comparative  want  of  success 
in  Us  tour  in  the  East,  will  find  his  billiard  play- 
ing in  years  to  come  so  good  a  source  of  income 
as  it  has  been  in  the  past    That  is  the  inference 
which  I  draw  from  the  evidence,  and  I  think  it  is 
really  in  the  interest  of  the  creditors  that  this 
offer  of  500Z.  should  be  accepted,  and  in  my 
opinion  we  ought  to  a£Brm  the  order   of  the 
ngiBtnr. 

Stibliito,  L.J. — I  have  come  to  the  same  oon- 
dnsion.  The  registrar  has  already  exercised  hia 
judicial  discretion  in  granting  an  order  of  dis- 
charge subject  to  the  condition  that  the  bankrupt 
shall  consent  to  judgment  being  entered  up 
gainst  him  for  15002.,  to  be  paid  in  five  annual 
instalments,  of  course  out  of  his  future  earnings. 
This  bankrupt  was  also  subject  to  the  provisions 
of  mle  244  as  to  rendering  accounts  of  his  pro- 
perty. The  present  application  may,  I  think,  be 
properly  treated  as  made  by  the  bankrupt,  under 
the  proviso  at  the  end  of  sub-sect.  2  of  sect  8,  for 
rtHit  from  the  conditions  imposed  by  the  order 
of  discharge.  The  bankrupt  has  already  paid  the 
first  instalment  of  3002.,  and  a  proposal  has  now 
been  made  by  his  brother-in-law  to  pay  5002.  to 
the  trustee  in  satisfaction  of  the  12002.  which 
remains  due  upon  the  judgment,  and  the  creditors 
have  seen  fit  to  pass  a  resolution  in  favour 
of  accepting  the  ofCer.  The  only  question  is 
whether,  the  bankrupt  not  having  complied  with 
rule  244,  the  court  ought  to  ratify  the  decision  of 
the  creditors.  The  only  thing  wMch  the  court  has 
to  consider  under  the  proviso  is  whether  there  is 
"  no  reasonable  probability "  of  the  bankrupt 
beiug  able  to  comply  with  the  terms  of  the  order. 
There  is  evidence  that  the  creditors  (with  one 
exception)  think  that  the  proposal  is  a  favourable 
one.    No  doubt  the  dissentient  creditor  has  a 


substantial  interest  in  the  matter,  bnt  still  the 
majority  approve  of  accepting  the  offer.  The 
matter  Las  been  fully  considered  by  the  registru-, 
and  I  think  this  oonrt  should  be  very  loth  t» 
depart  from  his  decision. 

Gozen8<Habi>t,  L.J.  — I  am  of  the  same 
opinion.  I  think  that  this  was  really  an  appli< 
cation  by  the  bankrupt.  It  is  not  an  ordinaty 
application  ;  the  case  is  a  very  special  one.  It  was 
clearly  contemplated  by  all  the  parties  that  the 
bankrupt  should  go  on  a  tour  in  Australia  and 
elsewhere  with  the  view  of  earning  money  by  his 
skill  as  a  billiard  player.  There  has  been  no 
such  wilful  disobedience  by  him  to  the  oonditioaa 
of  the  order  of  discharge  as  should  induce  the 
court  to  refuse  the  application,  if,  apart  from  the 
conduct  of  the  bankrupt  the  court  is  satisfied 
that  there  is  no  reasonable  probability  of  hia 
being  in  a  position  to  comply  with  the  terms  of 
the  order.  1  think  the  evidence  is  all  one  way, 
and  I  am  not  prepared  to  d&Ser  from  the  con< 
elusion  of  the  registrar.  I  think  his  order  should 
be  affirmed. 

Vatjohah  Williams,  L.J.— There  will  be  no 
coste  of  the  appeal.  We  think  that  under  the 
circumstances  it  was  reasonable  to  raise  the 
question.  But  it  was  wholly  unnecessary  for  the 
trustee  to  appear  on  the  appeal,  and  no  rpduction 
for  his  coste  of  the  appeal  must  be  made  from  the 
500L 

Solicitors :  Poionall  and  Co. ;  Letts  Brothers ; 
Boseoe  and  Hincks. 


Friday,  May  6. 

(Before   Yauohan  Williams,  Stisliso,   and 

Cozkms-Habst,  L.JJ.) 

Be  O.  0.  S.  (a  Debtor),  (a) 

appeal  tk  banebitptct. 

Bankruptcy  —  Bankrvptey  notice — Defect  in  — 

Notice  founded  on  two  judgment  debts — Amend- 

wtent  —  Bankruptcy  Act  1883  (46   £  47   Viei. 

0.  52),  H.  4,  sub-s.  1  ig),  143. 
W%ere  a  hankruptey  notice  was  defective  by  rea«o» 

of  being  founded  on  two  judgment  debts,  {h» 

ccnrt  refused  to  allow  the  notice  to  be  amended. 
Be  Collier ;  Ex  parte  Dan  Rylands  (64  L.  T.  Bep.  j, 

742)  followed. 
Bui,  the  objection  not  having  been  taken  in  th« 

court  below,  the  appellant  wcu  not  allowed  hit 

costs  in  that  court,  though  he  was  allowed  hx» 

costs  of  the  appeal. 
Appeal  by  the  debtor  from  a  receiving  order 
made  agMost  him  by  Mr.  Registrar  Linklater. 

It  was  alleged  in  the  bankruptoy  petition  that 
the  debtor  was  indeblel  to  the  petitioning  credi- 
tors in  the  sum  of  6592.  Is.,  beins  the  amount  ot 
two  final  judgments  obtained  by  them  against 
him  in  the  King's  Bench  Division  on  the  30th 
March  1904,  one  for  2502.  0«.  8d.,  with  17«.  9<i. 
interest  thereon,  and  the  other  for  4062. 13«.  8d., 
with  12.  8<.  lid.  interest  thereon. 

The  act  of  bankruptoy  alleged  was  non-com- 
pliance with  a  bankruptoy  notice  served  on  th» 
debtor  by  the  creditors  on  the  30th  March. 

The  petition  was  presented  on  the  12th  April. 

The  bankruptoy  notice  required  the  aebtor 
within  seven  days  after  service  to  pay  to  the 
creditors  the  sum  of  6592.  Is.,  "  claimed  by  them 

(a)  Baportsd  by  W,  0.  BliS,  E«q.,  BuriiMr  kt-Law. 


Digitized  by 


Google 


Oet.  22,  1904.] 

THE  LAW  TIMES. 

[Vol.  XCI.-225 

Ct.  of  App.] 

ShBRINQHAH  TTSBAK  DI8TKIOT  OOUNCIL  V.  HOLSBY. 

[Ohah.  Dit. 

aa  beinff  the  amoont  dae  on  t*ro  final  jadsments 
obtained  bjr  them  against  yon  in  the  Swing's 
Bench  Division,  dated  30th  March  1904." 

The  debtor  opposed  the  making  of  a  receiving 
order,  and  disputed  the  petitioning  creditors' 
debt  and  the  act  of  banlu-aptcy,  but  did  not 
raise  the  objection  that  the  bankruptcr  notice  was 
invalid  by  reason  of  its  being  founded  on  two 
judgment  debts. 

l%e  registrar  made  a  receiving  order,  and  the 
debtor  appealed. 

Herbert  Beed,  K.C.  and  Carringion  for  the 
debtor. —  The  bankmptoT  notice  is  bad,  as  it 
indndes  two  judgment  debts  : 

Be  Low;  Ex  porta  Argentine  Oeid  Fitldt  LimiUd, 

63  L.  T.  Bep.  694 ;  (189i)  1  Q.  B.  147 ; 
BkaJcmptoy  Aot  1883,  a.  4,  inb-i.  1  (g). 
Therefore  no  act  of  bankruptcy  was  committed. 

Montague  Luth,  E.G.  and  Kiseh  for  the  petition- 
ing creditors. — This  objection  was  not  taken  before 
the  r^strar,  and  the  debtor  ought  not  to  be 
allowed  to  take  it  now.  This  is  a  case  in  which 
the  power  to  amend  given  to  the  court  by 
sect.  143  of  the  Bankruptcy  Aot  1893  should  be 
exercised.  Be  Low  (ubi  sup.)  was  a  different 
case  from  this,  as  each  of  the  judgments  was  tor 
302.  only.  Here  both  the  judgments  are  for  a 
substantial  sum  well  over  502.  This  is  a  mere 
formal  defect  or  irregularity.  [Vauohan  Wil- 
IJAJC8,L.J.  referred  to  Be  Collier;  Eg  parte  Dan 
B^lande  (64  L.  T.  Bep.  742).]  No  substantial 
injustice  will  be  caused  by  the  amendment,  and 
it  should  be  allowed : 

Se  Wenham ;  Ex  parte  Batiame,  83  L.  T.  Bep.  94 ; 
(1900)  2  Q.  B.  698. 

In  that  case  the  defect  was  not  merely  a  formal 
one. 

Herbert  Beed,  E.C.  referred  to 
Be  Bateet,  2  Man.  177. 

Vattohan  Williams,  L.J. — It  is  not  in  dispute 
that  the  bankruptcy  notice  in  this  case  was  defec- 
tive by  retison  of  its  being  based  on  two  judgment 
debts,  and  I  think,  having  regard  to  the  decision 
in  Be  CoUier  {ubi  tup.),  that  we  ought  not  to 
allow  it  to  be  amended.  Speaking  from  my  own 
experienoe  as  the  judge  in  bankruptcy,  I  can  say 
that  that  decision  has  oeen  acted  upon  constantly 
for  a  great  many  years,  amd  I  think  we  ought  not 
now  to  depart  from  that  practice.  Counsel  for 
the  petitioning  creditors  say  that  the  appellant 
baa  not  been  misled  by  the  notice,  and  no  in  jus- 
tice wonld  be  done  by  allowing  an  amendment. 
I  am  not  so  sure  about  that ;  but,  whether  that  is 
so  or  not,  I  think  we  ought  to  be  very  careful 
about  allowing  the  amendment  of  a  bankruptcy 
notice  which,  if  not  complied  with,  involves  con- 
sequences of  a  more  or  less  penal  nature.  Leave 
to  amend  muRt,  therefore,  be  refused,  and  the 
appeal  succeeds.  The  appellant  must  have  the 
coats  of  the  appeal.  As  regards  the  other  costs, 
np  to  the  hearing  he  was  not  in  fault,  as  his  notice 
of  objection  would  have  let  in  the  point  which  has 
been  taken  here,  but  he  did  not  take  the  point  at 
the  hearing.  He  will  therefore  have  his  costs 
np  to  the  hearing,  but  not  the  costs  of  the 
hearing. 

STiBLiRa  and  Cozbns-Hasdt,  L.JJ.  con- 
onired. 

Solicitors  for  the  appellant,  Baphael  and  Co. 

Solicitors  for  the  creditors,  Beyfut  and  Beyfu*. 


HIGH    COURT   OF   JUSTICE. 

OHANOEEr  DIVISION. 

March  22,  23,  24,  and  25. 

(Before  Jotce,  J.) 

Shekingham  U&ban  D18TBICT  Council  v. 
H0L8XY.  (a) 

Hightoayt — Lane  set  apart  as  footway  under 
inelomre  award— Subsequent  user  for  wheeled 
tragic  —  Nuisance  —  Dedication  —  Action  for 
trespass — Non-joinder  of  A  ttorney-Greneral. 

A  lane  in  the  seaside  town  of  S.,  which  ran  from 
the  High-street  to  the  top  of  tlu  eliff,  and  varied 
from  6ft.  to  4ft.  4tn.  in  loidth,  had  in  1811  been 
set  out  under  an  award  by  the  Inelosure  Com- 
missioners under  the  S.  Inelosure  Act  1809  as  a 
p  ublie  footpath. 

In  1903  the  a.  Urban  District  Council  erected  in  the 
centre  of  the  footpath  an  iron  post  to  prevent  the 
lane  being  used  for  wheeled  vehicles.  The  defen- 
dant  having  overthrown  the  post,  the  district 
council  brought  an  action  against  him  in  respect 
of  the  alleged  trespass,  claiming  damages  and  an 
injunction ;  and  claiming  further  a  declaration 
that  the  lane  was  a  public  footpath  vested  in  the 
council  and  under  the  council's  control,  and 
that  it  wsLS  not  a  carriage-way. 

The  defendant  contended  that  the  lane  was  a 
public  highway  for  all  persons  to  go  and  return 
on  foot,  and  vrith  all  manner  of  beasls  and 
vehicles,',  and  alleged  that  since  the  award  of  the 
commissioners  there  had  been  a  dedication  of 
the  way  as  a  cart  road.  AUematively,  he  eon- 
tended  that  before  or  since  the  award  there  had 
been  a  private  right  for  the  class  consisting  of 
the  owners  and  occupiers  of  8.  to  use  the  way 
for  carts. 

The  evidence  showed,  on  the  one  hand,  that  when 
carts  wer«  drivsn  through  the  lane  the  foot 
passengers  ioere  obstructed,  and  had  to  wait  until 
the  carts  had  completed  their  passage,  and,  on 
the  other  hand,  that  for  more  than  forty  years 
past  barrow  carts  [sometimes  drawn  by  donkeys 
or  ponies)  had  been  continuously  used  in  the 
lane. 

Held,  first,  that  the  action,  being  in  substance  one 
for  damages  for  interference  with  the  plaintiffs' 
property,  could  be  maintained  without  the 
Atlomey-Oenerdl  being  made  a  party;  and, 
secondly,  that  the  user  for  wheeled  traffic  was  in 
its  inception  and  all  along  a  public  nuisance, 
and  no  length  of  time  could  legalise  it,  and  that, 
M  regards  dedication,  no  one  had  the  power  to 
dedicate  even  toith  the  consent  of  the  local 
authority.  Damages  and  an  injunction  ac- 
cordingly. 

Action  to  determine  the  rights  of  the  public  and 
of  the  inhabitants  (and,  particularly,  of  the 
fishermen)  of  Sheringham,  in  the  county  of 
Norfolk,  over  a  certain  lane  situate  in  that 
town. 

The  pbdntiifs,  the  Sheringham  Urban  District 
Gouncil,  in  whom  the  lane  was  now  vested,  alleged 
by  their  statement  of  claim  that  by  an  award 
ma^  in  the  year  1811,  under  the  dherii^ham 
Indoanre  Act  1809,  the  Inclobure  Commissioners 
set  ont  and  appointed  a  strip  of  land,  being  the 
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lane  in  qnestion,  as  a  public  footpath,  and  that 
the  said  footpath  was  forthwith  adopted  and 
Tued  bjr  the  public  at  large  as  a  public  footpath, 
and  had  thenceforth  continuously  been  and  still 
was  so  used.  They  further  alleged  that  they  had, 
in  Jane  1903,  erected  in  the  centre  of  the  foot- 
path an  iron  post,  which  was  their  property,  for 
the  protection  and  convenience  of  foot  passengers 
using  the  path,  and  to  prevent  the  obstruction  of 
the  path  by  wheeled  vehicles.  They  also  alleged 
that  the  defendant  had  overthrown  the  post 
and  removed  it  from  its  position.  They  claimed 
damages  and  an  injunction  to  restrain  the  repeti- 
tion of  the  acts  complained  of  by  the  defendant, 
his  agents  or  servants.  They  also  claimed  a 
declaration  that  the  lane  was  a  public  footpath 
vested  in  them  and  under  their  control,  and  that 
it  was  not  a  carriage-way.  _ 

The  lane  ran  from  the  High-street  of  the  town 
to  the  top  of  the  cliff,  and  was  not  more  than  5ft. 
or  6ft.  in  width,  and  in  its  narrowest  part  was  only 
4ft.  4in.  wide. 

The  defendant,  who  was  a  licensed  "victualler 
and  fiah  merchant  of  Sheringham,  contended 
that  the  lane  was  a  public  highway  for  all  persons 
to  go  and  return  on  foot  and  with  all  manner  of 
beasts  and  vehicles.  He  contended  that,  although 
the  minimum  of  the  rights  of  the  public  might 
have  been  fixed  by  the  inclosure  award,  there  was 
nothing  to  prevent  the  public  by  dedication 
acquiring  larger  rights.  He  alleged  that  since 
the  award  there  had  been  dedication  of  the  way 
as  a  cart  road.  Alternatively  he  contended  that 
before  or  since  the  award  there  had  been  a  private 
right  for  the  class  consisting  of  the  owners  and 
occupiers  of  Sheringham  to  use  the  way  for 
carts.  If  before  the  award,  the  rights  of  the 
public  under  the  award  were  subject  to  the  pre- 
existing private  rights.  If  since,  then  tihe  two 
sets  of  rights  were  co- existent. 

The  preliminary  objection  was  taken  on  behalf 
of  the  defendant  that  the  plaintiffs  were  not 
entitled  to  maintain  the  action  without  the 
Attorney.  General. 

Younger,  K.O.  and  C.  A.  MeCurdy  for  the 
plaintiffs. — The  lane  in  question  is  vested  in  the 
plaintiffs  as  the  local  authority.    See 

Pablio  Health  Aot  1875,  s.  149 ; 

CoverdaU  v.  Charlton,  40  L.  T.  Bep.  88 ;  4  Q.  B. 

Div.  104 ; 
BoU<  T.  St.  George,  Bouthwarh,  Ytitru,  43  L.  T.  B«p 

140 ;  14  Ch.  Div.  785. 

By  sect.  26,  sub-sect.  1,  of  the  Local  Government 
Act  1894  it  is  "  the  duty  of  every  district  council 
to  protect  all  the  public  rights  of  way  and  to 
prevent  as  far  as  possible  the  stopping  or  obstruc- 
tion of  any  such  right  of  way  "  ;  and  by  sect.  26, 
sub-sect.  3,  "  a  district  council  may,  for  the  pur- 
pose of  carrying  into  effect  this  section,  institute 
or  defend  any  legal  proceedings,  and  generally 
take  such  steps  as  they  deem  expedient."  The 
plaintiffs  accordingly  had  full  anthority  to  bring 
this  action  as  they  nave  done. 

W.  H.  Cozent-Hardy  for  the  defendants.— 
Sect.  26,  sub-sect.  3,  of  the  Local  Grovei-nment 
Act  1894  confers  upon  the  plaintiffs  no  larger 
rights  than  a  private  individual  would  have. 
Accordingly  as  this  action  is  framed  as  for  an 
alleged  nuisance — the  plaintiffs  asking  for  a  decla- 
ration that  the  lane  is  a  pablio  footpath  and  not 


a  carriage-way^— the  Attorney-General  must  be 
j  oined.    He  referred  to 

Bermondeey  Vestry  ▼.  Brown,  13  Ii.  T.  Bep.  574 ; 

L.  Bep.  1  Eq.  204  ; 
Wallaiey  Local  Board  v.  Oracey,  57  L.  T.  Bep.  51 ; 

86  Ch.  Div.  593  ; 
Tottenham  Urban  Dittrid  Council  v.  Williameon, 

75  L.  T.  Bsp.  238  ;  (1896)  2  Q.  B.  353 ; 
Btolce  Pariah  Council  v.  Price,  80  L.  T.  Bep.  643  ; 
(1899)  2  Ch.  277. 
Younger,  K.O.  in  reply. — This  is  an  action  for 
trespass  in  removing  the  plaintiffs'  post,  and  is 
not  an  action  in  respect  of   a   noisanoe.     He 
rrferred  to 

Lamlev  r.  Batt  Retford  Corporation,  56  J.  P.  133. 
JoTCB,  J. — I  do  net  think  the  preliminary 
objection  is  well  founded.  A  declaration  of 
rights  is,  indeed,  asked  for  in  the  plaintiffs' 
claim ;  yet  the  action  is  in  substance  for  damages 
for  interference  with  the  plaintiffs'  property.  I 
think  the  case  is  entirely  different  Irom  th» 
authorities  relied  on  by  the  defendant. 

His  Lordship  added  that  the  court  would  not 
make  a  declaration  to  the  effect  that  the  way  wa» 
a  public  footpath,  and  not  a  carriage-way,  but- 
would,  in  the  event  of  the  plaintiffs  succeeding  in 
the  action,  preface  the  order  with  an  expression 
of  the  opinion  of  the  court  to  that  effect. 

The  bearing  of  the  action  was  then  pro- 
ceeded with. 

The  evidence  for  the  plaintiffs  was  to  the  effect, 
that  when  carts  were  driven  through  the  lane  th» 
foot  passengers  were  obstructed  and  had  to  wiut 
until  the  carts  had  completed  their  passage. 

A  large  number  of  witnesses  were  cfQled  for 
the  defendant,  whose  evidence  went  to  show  that 
for  more  than  forty  years  past  barrow  carts^ 
specially  made  for  the  purpose,  and  sometimea 
drawn  by  donkeys  or  ponies,  had  been  con- 
tinuously used  in  the  lane  down  to  the  time  when 
the  post  was  erected  in  1903. 

Younger,  E.G.  and  C.  A.  MoCurdy  for  th» 
plaintiffs,  relied  upon  the  award  of  the  commis> 
sioners  in  1811,  and  maintuned  that  the  defen- 
dant  had  not  shown  that  the  lane  might  properly 
be  used  other  than  as  a  public  footway. 

IF.  H.  Cotena-Hardy,  for  the  defendant,  con- 
tended that  upon  the  evidence  it  was  clear  that 
since  the  award  there  had  been  user  of  the  lan» 
as  a  public  cartway,  or  certainly  as  a  cartway  for 
the  inhabitants  (and  particularly  for  the  fisher- 
men) of  Sheringham.  The  rights  under  the  award 
had  been  extuided  by  a  dedication  since  the 
award,  the  user  that  had  been  proved  being  only 
compatible  with  such  a  dedication.  He  referrea 
to 

B«g.  V.  latt  Mark  Tything,  11  Q.  B.  877  ; 

Reg,  V.  BraSfield  Inhabitante,  30  L.  T.  Bep.  700  ; 

L.  Bep.  9  Q.  B.  552  ; 
Ahereromby  v.  Fermoy  Toum  Commieeionen,  (1900) 

1  Ir.  Bep.  302 ; 
.Attorney-General  v.  Ether  Linoleum  Company,  6G 
J.  P.  71. 

Upon  the  effect  of  the  award  he  referred  to 
Devatton  v.  Payne,  2  H.  Bl.  527 ; 
Fisher  V.  Prowte,  6  L.  T.  Bep.  711 ;  2  B.  &  S.  770; 
Cubbitt  V.  Maxae,  29  L.  T.  Bep.  244 ;  8  L.  Bep. 
C.  P.  704 ; 
,.  Reg.  V.  Haalingien  Inhabitante,  2  II.  &  S.  558. 
It  had  not  even  been  shown  that  the  user  as  a 
cartway  was  a  nuisance  to  the  foot  passengers ;  so 
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that  the  plaintiffs  were  not  entitled  to  erect  the 
post,  and  the  very  basis  of  the  action  dis- 
appeared. 

JoTCB,  J. — The  orii{in  of  the  way  in  question 
is  quite  plain.    It  originated  from  the  award  in 
1811,  which  was  an  award  of  a  strip  of  land  6ft. 
in  width  for  the  pnrposes  of  a  footway.    That 
footway  was  inclosed,  and  the  plans  which  have 
been  pnt  in  show  the  condition  of  it  years  ago  and 
also  at  the  present  time.    It  appears  that  bnild- 
ings  have  beisn  allowed  to  encroach  npon  the  lane 
in  places,  so  that  the  width  of  it  now  varies,  and 
is  at  one  point  not  more  than  4ft.  4in.    Obrionsly 
it  would  be  highly  inoonyenient,  if  not  positively 
dangerous,  to  allow  a  lane  of  that  width  to  be 
Qsed  for  wheeled  trafBc.    If  it  were  only  a  foot- 
way any  user  of  it  for  wheeled  traffic  must  be  a 
public  nuisance.    Sheringham  has  grown  from  a 
fishing  village  into  a  considerable  seaside  water- 
ing place,  and  there  is  now  an  urban  district 
oonncil,  who  are  intrusted  with  the  duty  of  pre- 
•erving  the  rights  of    the  public.     They  have 
recently  made  up  the  lane  with  tar  paving,  and  in 
order  to  prevent  its  being  used  for  wheeled  traffic 
they  have  erected  a  post,  which  they  are  entitled 
to  do.    In  June  1903  the  defendant  took  the  law 
into  his  own  hands  and,  with  other  men,  pulled 
down  the  post.    How  is  his  action  sought  to  be 
justified  ?    It  is  said  that  a  right  to  use  the  lane 
for  wheeled  traffic  has  bden  acquired  by  a  user. 
Upon  the  evidence  I  do  not  see  my  way  to  hold 
that  there  has  been  any  such  user  as  to  convert 
the  footway  into  a  public  highway  for  all  pur- 
poses.    The  user  for  wheeled  traffic  was  in  its 
inception  and  has  all  along  been  a  public  nuisance, 
«ad  no  length  of  time  can  legalise  it.    It  has  not 
been  shown  that  there  has  been  any  dedication  as 
a  public  highway  for  all  purposes.    It  is  clear 
that  no  one  has  any  power  to  dedicate.    After 
the  aw^rd  the  lord  of  the  manor  himself,  in  whom 
the  soil  was  vested,  would  not  have  been  entitled 
io  tide  or  drive  along  the  lane,  and  if  he  could 
not,  he  coald  not  authorise  any  one  else  to  do  so. 
He  had,  therefore,  no  power  to  dedicate.    It  could 
not  be  done  even  if  the  local  authority  consented 
io  it.    The  result  is  that  the  lane  was  originally  a 
footway  and  is  so  still.    The  plaintiffs  were  justi- 
fied in  erecting  the  post  for  the  protection  of  foot- 
passmg^ers,  and  there  must   be  an   injunction 
against  the  defendant  to  restrain  him  from  over- 
throwing or  interfering  with  it.    There  will  also 
be  judgment  for  the  plaintiffs  for  20s.  damages, 
and  tlM  defendant  must  pay  the  costs  of  the 
action. 

Solicitors  for  the  plaintiffs,  CollUson,  Priehard, 
and  Bamet,  for  C.  Morton  Baker,  Sheringham. 

Solicitors  for  the  defendant,  Crowdert,  Vizard, 
and  Oldham,  for  MilU  and  Beeve,  Norwich. 


April  27  and  28. 

(Before  Wakbinoton,  J.) 

Be  Wheklkb  ;  HANKiNaoN  V.  Ha^teb.  (a) 

Married  woman^Separate  estate  — Acknowledg- 
ment of  advances — Contract — Married  Women's 
Property  Act  1893  (56  <fc  57  Vict.  c.  63),  s.  1— 
Executor  —  Betainer  —  Beady  money  —  Money 
on  deposit. 

Mrs.  H.,  a  daiighter  of  a  testator,  acknowledged  in 
writing,  after  the  passing  of  the  Married  Women's 
Property  Act  1893,  that  certain  advances  had 
been  made  to  her  out  of  tlie  testator's  estate 
before  the  passing  of  the  Act,  when  she  had  no 
separate  estate.  The  executor  claimed  that  she 
should  bring  into  account  the  amount  of  the 
advances  as  against  a  share  of  the  estate,  of 
which  the  testator  died  intestate  and  which  she 
took  as  one  of  his  next  of  kin,  and  insisted  that 
he  had  a  right  of  retainer  out  of  this  share. 

Held,  thai  tlie  contract  in  sect.  1  of  the  Married  «- 
Women's  Property  Act  1893  must  be  a  contract 
entered  into  for  the  first  time  by  a  married 
woman  after  the  date  of  the  Act ;  that  an 
acknowledgment  of  a  pre-existing  debt  was  not 
such  a  contract ;  and  that,  there  being  no  debt 
for  which  Mrs.  H.  could  have  been  sued,  the 
executor  had  no  right  of  retainer. 

The  testator,  who  made  a  gift  out  of  ready  money, 
had  certain  money  on  deposit  at  a  bank  with- 
drawable at  fourteen  days'  notice. 

Held,  following  Mayne  v.  Jiayne  (1897)  1  Jr.  Bep. 
324),  that  the  money  on  deposit  was  not  ready 
money. 

Obioikaihto  summons. 

By  his  will,  dated  the  24th  June  1897,  one 
Wheeler  gave  property  to  his  trustees  npon  trust 
for  Eale  and  out  of  the  money  arising  from  any 
snch  sale  and  out  of  his  ready  money  to  pay  his 
debts  and  funeral  and  testamentary  expenses, 
and  upon  trast  to  divide  the  balance  of  tbe  said 
moneys  and  his  ready  money  into  four  equal 
parts  and  to  stand  possessed  of  such  parts  on 
the  trusts  therein  mentioned  for  the  benefit  of 
his  daughters  and  their  issue;  and  he  divided 
other  property  in  specific  portions  amongst  his 
four  daughters  and  their  issue. 

CodiciU  were  added  to  his  will  in  1897, 1898, 
and  1900;  but  there  was  no  hotchpot  clause  or 
residuary  devise  or  bequest  either  in  the  will  or 
the  codicils. 

The  testator  died  on  the  6th  Sept.  1902.  It 
was  alleged  that  during  his  lifetime  he  had  made 
advances  to  Mrs.  Oonstauce  Hayter,  one  of  his 
daughters,  to  the  amount  of  17842.,  and  that  she 
had  not  repaid  any  of  these  advaacss  either  to 
him  or  to  his  executor. 

On  the  6th  Aug.  1894  she  "  signed  as  ooiTect" 
a  document  headed  "Summary  of  Constance's 
Account,"  which  gave  particulars  of  various 
advances  made  by  the  testator  to  her  or  her 
husband,  including  two  which  amounted  with 
interest  to  600Z.  andl22{.,  and  which  she  admitted 
were  made  toj  her.  She  married  her  present 
husband  in  1880.  She  stated  that  some  of  the 
advances  were  made  to  her  husband,  and  that  as 
to  those  which  were  made  to  her  they  were  made 
prior  to  1890,  and  that  at  the  time  they  were 
made  she  had  no  separate  estate.    Sbe  further 

(a)  Beported  hj  H.  M.  OHUTiu  MAOfHSRSOR,  Esq., 
BaaJatar-at-Lair. 
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Btated  thafc  by  signing  the  doonment  aboTe 
mentioned  she  never  intended  to  admit  that  the 
testator  had  any  claim  enforceable  against  her 
personally. 

The  testator's  executor  admitted  that  Mrs. 
Hayter's  debts  were  barred  by  the  Statute  of 
Limitations,  bnt  contended  that  by  signing  the 
document  of  the  6th  Ang.  1894  she  had,  although 
the  document  beine  more  than  six  years  old 
would  not  prevent  the  operation  of  the  Statute  of 
Limitations,  entered  into  a  contract  which  would 
bind  her  separate  estate  within  sect.  1  of  the 
Married  Women's  Property  Act  1893.  He  there- 
fore claimed  that  she  should  bring  into  account 
the  amount  of  the  advances  as  against  a  share  of 
the  estate,  of  which  the  testator  died  intestate, 
and  which  she  took  as  one  of  his  next  of  kin. 

Part  of  the  testator's  estate  consisted  of  a  sum 
of  lOlU.  7«.,  which  was  on  deposit  at  a  bank,  and 
could  be  withdrawn  on  giving  fourteen  days' 
notice. 

A  qnestion  arose  whether  this  passed  under 
the  gift  of  ready  money  or  was  undisposed  of. 
W.  J.  Lewin  for  the  executor. 
Norton,  K.O.  and  W.  J.  Whittaker  for  Mrs. 
Hayter. — Mrs.  Hayter  is  not  accountable  for  any 
of  the  advances  made  to  her.  She  could  not 
have  been  sued  for  them  as  debts. 

ChrUtopher  Jamtt  for  Mrs.  Williams,  another 
of  the  daughters,  supported  this  argument. 

Roxoien,  E.C.  and  Cozent-Eardy  for  Mrs. 
Asheton,  another  daughter  of  the  testator. — The 
document  of  the  6th  Aug.  1894  is  a  sufficient 
acknowledgment  by  Mrs.  Hayter  of  tiie  debts  to 
constitute  a  contract  under  ceot.  1  of  the  Married 
Women's  Property  Act  1893,  and  enables  us  to 
recover  the  debts,  even  though  Mrs.  Hayter 
oould  not  have  been  sued  for  them  up  to  1894. 
The  executor  has  the  power  to  retain  the  amount 
out  of  her  sham  in  the  estate : 

Courtmay  r.  ITtUtanu,  3  Hare,  539 ;  64  B.  B.  403 ; 
Cherri/  v.  BouUbee,  4  Myln.  &  Cr.  442 ;  48  B.  B. 

150; 
Re  Alctrman  ;  Aktrman  v.  Akermaii,  65  L.  T.  Bep. 
194;  (ie91)  3  Ch.  212. 
Bryan  Farrer  for  Mrs.  Johnston,  another  of 
the  danghters,  took  the  same  view. 
Norton,  K.C.  replied. 

Wabbington,  J.,  after  stating  the  facts  as 
above,  and  holding  that  the  advances,  with  the 
exception  of  the  two  admitted  sums  of  6002.  and 
1221.,  were  not  made  to  her,  and  that  she  could 
not  have  been  sued  for  them,  continued  :— 
As  to  the  sums  of  6002.  and  12?2.,  at  the  time  the 
advances  were  made  and  up  to  1894,  Mrs.  Hayter 
could  not  have  been  sued,  not  being  a  single 
woman,  or  possessed  of  separate  estate  at  tiie 
time  the  advances  were  made  to  her.  But  by 
sect.  1  of  the  Married  Women's  Property  Ace, 
passed  in  1893,  it  is  provided  that  "  fevery  con- 
tract hereafter  entered  into  by  a  married  woman, 
otherwise  than  as  agent,  (a)  shall  be  deemed  to  be 
a  contract  entered  into  by  her  with  respect  to  and 
to  biad  her  separate  property  whether  she  is  or  is 
not  in  fact  possessed  of  or  entitled  to  any  separate 
property  at  the  time  when  she  enters  into  such 
contract;  (b)  shall  bind  all  separate  property 
which  she  may  at  that  time  or  thereafter  be 
possessed  of  or  entitled  to ;  and  (e)  shall  also  be 
enforceable  by  process  of  law  against  all  pro- 
perty which  she  may  thereafter  while  discovert 


be  possessed  of  or  entitled  to."     It  is  ar^ed 
that    the   document    of    the    6th    Aug.    1894, 
which    was    signed  by  Mrs.  Hayter   uter   the 
passing   of   that  Act,  amounted  to  a  oontraot 
within  the  meaning   of    that  section,  and  that 
ther^ore  she  is  liable  in  respect  of  the  6002.  and 
1222.    It  was  submitted  that  this  document  of  the 
6th   Aug.  1894,  being    what  would  under   the 
Statute  of  Limitations  be  a  good  acknowledgment 
of  the  debts,  was  sufficient,  after  the  passing  of 
the  Act  of  1893,  to  constitute  a  contract  under 
sect  1    under  which  the  previous  debts  might  be 
recovered,  though  the  document  did  not  by  itself 
amount  to  an  obligation  covering  the  whole  of  the 
indebtedness.       That  is  not,   in  my  opinion,  a, 
correct  view  of  this  statute.    I  think  that  you 
must  find  a  contract  entered  into  by  the  married 
woman   after   the   date  of    the   Act,    and    an 
acknowledgment   of    a   pre-exsting    debt,    even 
though   sufficient  to  take  the   indebtedness  out 
of  the  Statute  of  Limitations,  is  not  sufficient 
for  the  purposes  of  this  Act.    Upon  reading  the 
section  it  is  clear  that  it  contemplates  a  oontraot 
entered  into  by  a  married  woman,  and  then  entered 
into  for  the  first  time.   It  is  clear,  therefore,  there 
is  no  sufficient  contract  in  this  case  to  ground  the 
claim  for  payment  of  these  sums  b^  Mrs.  'Ha.jier. 
First,  theie  is  (which  is  enough  by  itself)  no  fresh 
oonsideration ;  but  even  if  there  were,  the  terms  ' 
of   the  document  do  not   amount   to   a    fresh 
promise  to  pay  the  debts.     It  is  admitted  that 
these   advances,   if  they  were   debts,  would  be 
barred  by  the  Statute  of  Limitations,  and  I  hold 
that  Mrs.  Hayter  could  not  be  sued  for  debts  in 
respect  of  anv  of  the   sums  referred  to  in  the 
document  of  the  6th  Aug.  1894.     But  it  has  been 
further  argued,  on  the  authority  of  Be  Akerman 
(u2)i  sue.),  that,  although  there  was  no  debt  for 
which  Mrs.  Hayter  could  be  sued,  the  executor  is 
entitled 'to  retain  the  money  out  of  the    sum 
owing  to  her  out  of  the  part  of  the  testator's  estate 
which  is  undisposed  of.     The  principle  is  thus 
laid  down  by  Eekewioh,  J.  in  Be  Akertnan  (ubi 
Mtp.)  :  "  A  person  who  owes  an  estate  money — 
that  is  to  say,  who  is  bound  to  increase  the  general 
mass  of  the  estate  by  a  contribution  of  his  own— 
cannot  claim  an  aliquot  share  given  to  him  out  of 
that  mass  without  first  making  the  contribution 
which  completes  it."     To  apply  this  propontion, 
you  have  first  to  find  that  the  legatee  owes  money 
to  the  estate,  and,  as  has  already  been  held,  there 
was  no  obligation  on  Mrs.  Hayter  to  repay  these ' 
sums  which  were  advanced  to  her  husband,  and  that 
in  respect  of  the  sums  as  to  which  she  was  under  an 
obligation  she  was  not  legally  bound  to  pay  them, 
because  she  was  a  married  woman  with  no  sepa- 
rate estate.    The  executor  has  therefore  no  right 
of  retainer.     As  regards  the  money  on  deposit, 
I  hold,  following  the  decision  in  Mayne  v.  Itayne 
(1897)  1  Ir.  Rep.  324),  that  the  money  on  deposit 
is  not  ready  money  and  is  undisposed  of. 

Solicitors  :  C.  F.  Ingram,  agent  for  C.  J.  Laeey, 
Bonmemoatb ;  Baldertton  and  Warrens  t  Cox  and 
Lafone ;  Luwe  and  Co. 
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Thviraday,  April  28. 

(Before  Wabbinoton,  J.) 

J2e  Lobd  Stafford's  Settlkmbnt  akd  WihL ; 
Gebabd  v.  Staffobd.  (a) 

BetfUd  kmd — Compmmd  $et(lem«nt — Heirloom*—' 
Money  arising  from  tale — AmMeation — J)m- 
eharge  of  ineumi/raneet  on  lettlea  land— Settled 
Latid  Act  1882  (45  £  46  Viet.  e.  38),  *.  2, 
sub-t.  9;  •.  21.  douse*  («.),  {it.);  •.  25;  «.  37, 
«.l-M.(l),(2),(3);..53. 

By  a  seiOemeat  of  1874  the  C.  H.  eetate*  stood 
limited  to  Lord  8.  a*  tenant  for  life  in  fot- 
*e**icn. 

By  (ke  wiU  of  (he  laU  Lord  8.  certain  picture* 
were  iequeathed  upon  iru*t  to  pertnit  tke  same 
to  be  used  and  enjoyed  by  the  person  who  under 
the  settlement  of  1874  should  be  entitled  to  the 
C.  H.  estates,  to  be  held  as  heirlooms  for  the 
benefit  of  the  eueeessive  oumers  of  the  C.  S. 
estates,  but  so  thai  they  should  not  vest  absolutely 
in  any  tenant  in  tail  male  by  purchase  who 
shoidd  not  attain  the  age  of  twenty-one  years  or 
die  under  thai  age  leaving  male  issue. 

The  testator  died  in  Nov.  1^. 

L^  June  1902  a  picture,  one  of  the  heirlooms,  was 
sold  for  23,100(.,  and  by  an  order  ofBuekUy,  J. 
in  July  1902  the  sale  was  approved  and  the 
pwrehase  money  ordered  to  be  paid  to  the 
trustees  of  the  will ;  emd,  after  making  certain 
neeeuary  payments  thereout,  they  invested  the 
proceeds  in  Consols, 

Jn  Jan.  1903  Lord  8,  took  out  a  summons  asJcing 
thai  the  trustees  of  the  settlement  of  1874  might 
be  (mpoinied  trustees  for  the  purpose*  of  the 
Settled  Land  Act*  of  the  lettlement  of  the  heir- 
loom* created  by  the  will  and  settlement ;  that 
the  trustees  of  the  unll  might  be  directed  to  pay 
the  mirehase  money  of  the  picture  to  the  trustees 
of  the  settlement ;  and  that  the  latter  might  be 
directed  to  apply  the  money  in  discharge  of 
incumbrances  affecting  the  inheriiance  of  the 
land  setOed  by  the  deed  of  1874. 

Byrne,  J.  held  that  the  settlement  was  a  compound 
settlement,  consisting  of  the  wiU  and  settlement 
of  1874,  and  he  appoxnied  the  trustees  of  the 
will  to  be  trustees  for  the  purposes  of  the  SetUed 
Land  Acts  of  the  settlement  of  th»  Mirloom*  and 
the  proceeds  of  sale  thereof  created  by  the  will 
and  the  uttlement  of  1874. 

The  latter  ^art  of  the  summon*  stood  over,  and 
Lord  B.Jormally  directed  the  trustees  to  apply 
15,000{.,  part  of  the  proceeds  of  the  sale  of  <Ae 
picture,  in  discharge  of  a  mortgage  debt  charged 
upon  the  land  settied  by  the  deed  o/lS74. 

The  heirlooms  were  now  vested  in  an  infant 
femtde  tenant  for  life  in  remainder. 

The  summons  now  came  again  before  the  court  on 
the  question  whether  tne  money  arisina  under 
the  wiU  in  this  umy  ought  to  be  applied  for  the 
benefit  of  the  land  subject  to  the  uttlement. 

Held,  that  by  the  order  of  Byrne,  J.  the  settlement 
of  1874  and  the  vriU  must  be  treated  as  a  com- 
pound  settlement,  and  both  the  land  and  heir- 
loom* be  considered  as  passing  under  it ;  that, 
upon  the  construction  of  sect.  37  and  sect.  21, 
e<au«e  (u.),  of  the  Settled  Land  Act  1882, 
"  Zand  "  and  "  settled  land  "  meant  the  land  by 
reference  to  the  limitation  of  which  the  heirlooms 

(a)  Btpertad  Iqr  H.  M.  Ohaitbm  UAcrBUKon,  Eiq., 
Baniiwr-at-Law. 


were  settled  by  the  will,  and  that  the  applicant 
was  entitled  to  have  the  proceeds  of  the  sale 
applied  in  discharge  of  the  tncumbraneee  affect- 
ing the  land;  that  the  decision  in  Be  Dakeof 
Siarlborongh's  Settlement  (53  L.  T  Sep.  216; 
30  Ch,  IHv,  127)  was  indistinguishable  and 
shotM  be  followed;  that  the  tenant  for  life  was 
exercising  a  due  diseretionunder  the  Settled  Land 
Acts  in  directing  the  money  to  be  thus  applied ; 
and  that  the  money  had  not  been  invested  in 
Consols  by  the  trustee*  of  the  compound  settle- 
ment, but  by  the  trustees  of  the  vnU,  and  that 
the  money  could  now  be  applied  by  the  trustees  of 
the  compound  settlement  in  discharging  the 
ineumbranees. 

Adjourned  buhhons. 

All  the  material  facta  are  snffidently  stated 
in  the  headnote  and  the  judgment  of  Warring- 
ton,  J. 

Levett,  K.G.  and  Ingpen  for  the  snmmonB.— 
This  is  a  proper  method  of  applying  the  proceeds 
of  sale,  and  the  coart  ahonld  i  auction  it : 

Be  Duke  of  Marlborough's  Bettlement,  53  L.  T.  B«p. 
216 ;  64  L.  T.  Bep.  914 ;  30  Ch.  Dir.  127 ;  32  Cii. 
DiT.  1. 

It  makes  no  difFerenoe  that  there  is  a  compound 
settlement  here : 

fie  Byng't  Settled  Eiiatet,  66  L.  T.  Bep.  754; 

(1892)  2  Ch.  219 ; 
Re  Lord  Momon'i  Settled  Eitatet,  78  L.  T.  Bep. 

225;  (1898)  1  Ch.  427  ; 
Be  Mundy  and  Boper's   Contract,  79  L.  T.  Bap. 
583;  (1899)  1  Ch.  275. 

They  referred  also  to 

Be  Mdekentie's  Trusts,  48  L.  T.  B«p.  986 ;  2.3  Ch. 

Div.  750 ; 
Be  Lord  Stafford's  Settled  IttaUt,  61  L.  T.  Bep. 

504;  43  Ch.  DiT.  84; 
Be  Uundifs  Beltled  Estates,  64  L.  T.  Bap.  29; 

(1899)  ICh.  399. 

Norton,  K.G.  and  Stokes  for  the  trustees  of  the 
will  and  the  compound  settlement.— Only  the 
heirlooms  are  subject  to  the  compound  settle- 
ment, and  not  the  land,  which  is  within  the  deed 
of  1874  only.  Gonseqaently  this  money  cannot 
be  applied  for  its  benetlt : 

Ke  Duke  of  Marlborough  and  Oovemors  of  Queen 

Anne's  Bounty,  76  L.  T.  Bep.  388  ;  (1897;  1  Ch. 

712. 
This  investment  haTing  been  made  under  sect.  21, 
the  tenant  (for  life  cannot  direct  the  trustees  to 
yary  it. 

iiotoden,  K.G.  and  Ashton  Cross  for  the  tenant 
in  tail. — The  trustees  cannot  take  my  money  and 
apply  it  in  paying  off  incumbrances  on  somebody 
eue's  land : 

Sampden  r.  Earl  of  Buckinghamshire,  68  L,  T. 
Bap.  695 ;  (1893)  2  Ch.  531. 

Duka  for  the  next  tenant  for  life. 

Levett,  K.G.  in  reply. — The  money  was  not 
invested  by  tiie  trustees  of  the  compound  settle- 
ment, but  by  the  trustees  of  the  will  before  they 
were  appointed  trustees  of  the  settlement. 

WABBINOTOI7,  J. — This  ca«e  raises  an  interest- 
ing and  somewhat  difficult  question  upon  the 
true  construction  and  effect  of  the  Settled  Land 
Act  of  1882  in  reference  to  heirlooms.  The 
facts  of  the  case  are  very  short.  By  the  will, 
dated  the  23rd  Aug.  1884,  of  Henry  Yalentina 
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Lord  Stafford,  certain  pictures  and  other  heir- 
loomB  at  CoBteasey  were  bequeathed  to  trustees 
"  upon  trust,  except  in  the  event  of  my  leaving  a 
daughter  or  daughters  and  no  son  surviving  me,  to 
permit  the  same  to  be  used  and  enjoyed  by  the 
person  who  by  virtue  of  or  under  the  limitations 
contained  in  my  marriage  and  family  settlements 
ehaU  for  the  time  being  be  entitled  to  the  said 
hall  and  estate  " — at  Costessey — "  to  the  end  and 
intent  that  as  far  as  the  rules  of  law  and  equity 
cermit  the  same  may  be  and  go  and  be  held  as 
fieirlooms  with  Costessey  Hall  for  the  benefit  of 
the  successive  owners  of  the  said  hall  under  the 
limitations  aforesaid,  but  so  that  for  the  effect 
and  purpose  of  transmission  the  same  shall  not 
vest  absolutely  in  any  tenant  in  tail  male  by  par- 
<!haae  of  the  said  hall  and  estate  under  the  limi- 
tations of  the  SHid  settlements  or  rither  of  them 
who  shall  not  attain  the  age  of  twenty-one  years 
-or  depart  this  life  under  that  age  leaving  issue 
m^e  of  his  body  living  at  the  time  of  his  decease 
'Or  bom  in  due  time  afterwards."  Then  there 
lollows  a  further  provision  with  regard  to  a 
pephew,  with  which  I  need  not  trouole.  Lord 
Stafford  died  on  the  30th  Nov.  1884  possessed  of 
the  pictures  and  other  heirlooms  which  are  men- 
tioned in  his  will.  By  the  marriage  and  family 
settlements  referred  to  in  the  will  which  I  have 
read,  the  estates  of  Costessey  Hall  and  the  estate 
of  Costessey  now  stand  settled  to  the  use  of  the 
present  applicant,  Lord  Stafford,  for  his  life,  with 
remainder  to  the  use  of  the  respondent  Francis 
!Edward  Fitzherbert  for  his  life,  and  with  certain 
remainders  over,  under  which  the  person  now 
entitled  presumptively  to  the  first  estate  of 
■inheritance  is  the  respondent  Wilhelmina  Mar- 
iptiry  Chichele  Flowden;  but  as  Z  understand 
she  is  not  the  child  of  the  first  tenant  for  life 
in  remainder,  and  consequently  her  estate  is  liable 
to  be  displaced  by  other  persons  coming  in  at  an 
«arlier  stage  of  the  limitations.  Now,  one  notices 
in  reading  the  provision  with  reference  to  the 
vesting  of  the  heirlooms  that  that  is  confined  to 
"  tenants  in  tail  male  by  purchase,"  and  therefore 
does  not  apply  to  the  respondent  Wilhelmina, 
wth  the  consequence  that  at  the  present  moment 
«he  is  absolutely  entitled  to  theohattels  in  question, 
anbjeot  only  to  the  estate  for  life  of  the  applicant 
and  the  estate  for  life  in  remaindar  of  the  respon- 
dent Francis  Edward  Fitzherbert,  and  to  possible 
«states  which  may  come  in  and  dimppoint  her 
estate.  The  tenant  for  life  has  obtained  leave  to 
eell  a  certain  picture,  the  proceeds  of  sale  of 
which  amount  to  something  like  23,000Z.  The 
estates,  upon  the  limitations  of  which  the  heir- 
looms were  settled,  are  subject  to  incumbrances, 
and  it  is  proposed  by  the  tenant  for  life  that  the 
proceeds  of  sale  of  the  picture  should  be  applied 
towards  the  discharge  of  the  incumbrances  on 
those  estates ;  and  the  question  which  I  have  to 
decide  is  whether  the  tenant  for  life  is  entitled  to 
bave  his  directions  in  that  respect  complied  with. 
In  the  first  instance  the  matter  came  before 
Byrne,  J.  upon  an  application  for  the  appoint- 
ment of  trustees  of  what  is  described  in  the 
summons  aa  the  settlement  of  the  heirlooms 
created  by  the  vrill  and  settlement.  That  part  of 
,  the  application  has  been  disposed  of  by  Byrne,  J., 

/_        and  I  must   take  it  that  the  order  now  to  be 
^ '  pronounced  will  contain  a  direction  that  three 
:'•  .  g  persons,  who  are   in  fact   the  trustees  of  Lord 
^V     Stafford's  will,  "be  appointed    trustees  of   the 


compound  settlement  of  the  heirlooms  and  of  the 
proceeds  of  sale  of  such  of  them  as  have  been  sold 
created  by  the  above-mentioned  settlement  an^ 
will  for  all  the  purposes  of  the  above-mentioned 
Acts."  I  procMd  upon  the  basis  of  that  order 
having  been  made.  We  get  therefore  to  this. 
The  heirlooms  are  settled  so  as  to  go  with  the 
settled  land,  and  in  appointing  trustees  the  court 
for  the  purpose  of  tnat  appointment  treats  the 
settlement  and  the  will  as  a  compound  settle- 
ment of  the  heirlooms.  I  quite  agree  the  order 
does  not  propose  to  declare  in  terms  that  so  far 
as  the  land  is  concerned  there  is  any  compound 
settlement  of  the  land.  Now  I  come  to  the  Settled 
Land  Act  1882.  Sect.  37,  sub-oeot.  1,  is  this: 
"  Where  personal  chattels  are  settled  ou  trust  so 
as  to  devolve  with  land  until  a  tenant  in  tail  by 
purchase  is  bom  or  attains  the  age  of  twenty-one 
Tears,  or  so  as  otherwise  to  vest  in  some  person 
becoming  entitled  to  an  estate  of  freehold  of 
inheritance  in  the  land,  a  tenant  for  life  of  the 
land  may  sell  the  chattels  or  anv  of  them." 
Pausing  there  for  a  moment,  that  sub -section  has 
nothing  to  do  with  the  disposition  of  the  proceeds 
of  sale  ;  all  that  that  sub-section  provides  is  that 
the  tenant  for  life  of  the  land  may  sell  the 
chattels.  What  is  there  meant  by  "  the  land  "  P 
It  must  be  the  land  with  which  the  chattels  are 
to  devolve,  or  in  which,  if  any  person  becomes 
"  entitled  to  an'estate  of  freehold  of  inheritance," 
the  chattels  are  to  vest  in  that  person.  Applying 
that  to  the  present  case,  the  land  there  referred 
to  must  be  the  land  settled  bjr  the  settlements 
mentioned  in  Lord  Stafford's  wilL  The  section 
goes  on  in  sub-seot.  2 :  "  The  money  arising  bj 
the  sale  shall  be  capital  money  arising  under  this 
Act,  and  shall  be  paid,  invested,  or  applied  and 
otherwise  dealt  with  in  like  manner  in  all  respects 
as  by  this  Act  directed  with  respect  to  other 
capital  money  arising  under  this  Act,  or  m^  be 
invested  in  the  purcnase  of  other  chattels,  of  the 
same  or  any  other  nature,  which,  when  purchased, 
shall  be  settled  and  held  on  the  same  trusts  and 
shall  devolve  in  the  same  manner  as  the  chattels 
sold.  A  sale  or  purchase  of  chattels  under  this 
section  shall  not  be  made  without  an  order  of  the 
court."  The  money  therefore  arising  by  the  sale 
of  the  chattels  is  to  be  capital  money  arising 
under  the  Act.  It  is  now  necessary  to  turn  to  the 
definition  clause,  in  order  to  ascertain  what  is 
capital  money  arising  under  the  Act.  That  is 
found  in  sub-seot.  9  of  sect  2  :  "  Capital  money 
arising  under  this  Act  and  receivable  tor  the 
trusts  and  purposes  of  the  settlement  is  in  this 
Act  referred  to  as  capital  money  arising  under 
this  Act."  Now,  the  money  arising  by  the  sale  of 
the  chattels  is  "  capital  money  arising  under  this 
Act,"  and  therefore  it  is  that  which  is  referred  to 
in  that  part  of  the  Act  which  follows  sect.  2  by 
that  expression.  I  now  turn  to  sect.  21,  which  is 
the  section  one  must  look  at  to  find  how 
any  money  which  is  "  money  arising  under  this 
Act "  has  to  be  applied.  That  provides :  "  Capital 
money  arising  under  this  Act,  subject  to  payment 
of  claims  properly  payable  thereout,  and  to 
application  thereof  for  any  special  authorised 
object  for  which  the  same  was  raised,  shall,  when 
received,  be  invested  or  otherwise  applied  wholly 
in  one  or  partly  in  one  and  partly  in  another  or 
others  of  the  following  modes."  First,  we  have 
it  that  the  money  I  am  now  dealing  with-^ 
namely,  the  proceeds  of  sale  of  this  picture-^ 
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capital  money  arising  nnder  tbe  Act,  and  accord- 
ingly its  application  is  regulated  by  sect.  21. 
CSmoo  (ii.)  of  sect.  21  provides  that  it  shall  be 
applied  "  in  discharge,  purchase,  or  redemption  of 
inoambrances  affecting  the  inheritance  of » the 
settled  land  or  other  the  whole  estate  the  subject 
of  the  settlement,  or  of  land  tax,  rentcharge  in 
lien  of  tithe.  Grown  rent,  chief  rent,  or  quit 
rent,  charged  on  or  payable  out  of  the  settled 
land."  Therefore,  inasmnsh  as  this  money  is 
applicable  in  discharge  of  the  incumbrances  on  the 
inheritance  of  the  settled  land,  one  has  to  iind 
what  is  meant  by  "tbe  settled  land."  If  the 
land  and  the  chattels  were  comprised  in  the  same 
settlement,  in  the  same  docament  that  is,  there 
oonld,  I  think,  be  no  doubt ;  for  the  case  is  covered 
hr  authori^.  It  was  decided  by  Cbitty,  J,  in 
Se  Duke  of  Marlborough's  Settlement  {ubi  tup.), 
affirmed  by  the  Court  of  Appeal,  that-,  as  the  land 
and  the  chattels  were  comprised  in  the  same 
docament,  the  proceeds  of  sale  of  tbe  chattels 
might  be  applied  in  discharge  of  incumbrances 
MI  the  land.  And,  again,  if  tbe  land  and  the 
chattels  in  this  case  h&i  been  the  subject  of  the 
same  document,  the  only  poasible  distinction 
between  Be  Duke  of  Marlborough's  Settlement 
{uibi  sup.)  and  the  present  would  have  arisen  from 
the  fact  to  which  I  have  already  alluded,  that  the 
chattels  in  this  case  vest  in  an  infant  female 
tenant  in  tail  at  birth.  It  is  said  that  Be 
Duke  of  Marlborough's  BetflemeiU  is  distin- 
guishable from  tbe  present,  not  only  by  the 
circumstance  to  which  I  have  alluded,  but  also  by 
the  fact  that  the  two  items  of  property,  the  land 
and  the  chattels,  are  not  in  this  case  settied  by 
the  same  instrument  Bat  it  seems  to  metiiat 
when  jon  consider  the  wording  of  sect.  21, 
danse  (ii.),  "  the  inheritance  of  the  settied  land," 
and  compare  that  with  sect.  37,  sub-sect.  1,  it  is 
iinpoBsibfe  to  avoid  tbe  conclusion  that  the  land 
referred  to  in  sect.  21,  clause  (ii.),  as  "  the  settled 
land  "  is  the  same  as  that  which  in  sect.  37  is 
referred  to  as  the  land  with  which  the  chattels 
devolve,  or  to  an  estate  of  freehold  of  ii^eritanoe 
in  which  the  person  in  that  section  referred  to  is 
entitied.  In  my  opinion,  therefore,  indepen- 
dentiy  of  the  cases  which  have  been  decided  on 
the  qaestion  of  compound  settiement,  I  should 
have  come  to  the  conclusion  on  the  construction 
of  sect.  37  and  sect  21,  clause  (ii.),  taken  together 
that  the  applicant  was  entitled,  subject  to  certain 
minor  points  which  I  will  refer  to  presently,  to 
have  the  proceeds  of  the  chattels  applied  in  dis- 
eluurge  oi  the  incumbrances  affecting  the  inherit- 
ance of  the  land  by  reference  to  the  limita- 
tions of  which  the  chattels  are  settled  by  the 
will.  Bat  I  think  the  case  is  made  clear  by 
the  authorities  that  have  been  referred  to. 
The  strongest  case,  I  think,  for  the  present 
purpose  is  that  of  Be  Byng's  Settled  Estates 
(nM  sup.).  That  case  was  a  remarkable  one, 
because  the  two  documents  there  in  qaestion  were 
what  I  may  call  independent  dooaments.  First, 
there  was  a  will  by  which  the  estates  were  devised 
to  certain  uses  in  strict  settiement;  secondly, 
there  was  a  deed  by  which  a  money  fund  was  to 
be  held  by  trustees  on  trust  to  lay  it  oat  in  the 
I>arcba8e  of  land,  which  was  to  be  settied  on 
limitations  identiosJ  with  those  in  the  will,  except 
that  certain  terms  of  years  were  imposed.  There 
was  no  connection  between  the  two  dooaments 
except  that  the  limitations  in  them  were  the 


same,  patting  out  of  consideration  those  two 
terms,  with  which  I  need  not  trouble.  It  was 
held  that  the  will  and  the  deed  in  that  case 
constituted  a  compound  settlement,  so  that  tbe 
capital  money  arising  under  the  deed — that  is,  the 
second  instrument — (jast  as  in  the  present  case) 
could  be  applied  in  paying  the  cost  of  improve- 
ments executed  upon  land  Mvised  by  the  will,  ^ow, 
just  to  try  that  with  the  provisions  of  the  Act, 
the  money  there  in  qaestion  was  capital  money 
arising  under  this  Act^that  is  to  say,  following 
the  decision  in  another  case,  it  was  not  necessary 
to  invest  the  money  in  the  purchase  of  land,  and 
then  resell  that  land  and  tarn  it  into  money,  but 
the  money  from  the  first  was  capital  money 
arising  under  the  Act,  and  prima  facie  that 
capifal  money  arising  under  tbe  Act  was  applic- 
able for  purposes  to  be  found  in  or  implied  fronk 
the  instrument  settling  the  land  from  the  sale  of 
which  it  arose.  Notwithstanding  that,  it  waa 
held  that  the  capital  money  might  be  applied  ia 
the  cost  of  improvements  on  the  land  devised  by 
the  will.  That  is  not  the  same  clause  of  sect.  21 
as  I  am  now  considering,  but  I  think  for  sub- 
stantial purposes  it  is  the  same.  The  sub-seoiioik 
which  was  operative  there  was  clause  (iii.)  of 
sect.  21.  That  reads  that  "the  capital  moneys 
may  be  applied  in  payment  for  any  improvement, 
authorised  by  this  Act."  One  must  now  go  to 
sect.  25,  and  there  it  is  provided  that  "  improve- 
ments authorised  by  this  Act  are  the  making  or 
execution  on  or  in  connection  with  and  for  the 
benefit  of  settied  land  of  any  of  tbe  following 
works."  The  same  expression  is  used  there  as  is 
used  in  sect.  21,  clause  (ii.), "  settled  land."  I  agree 
it  is  not  "  the  settied  land,"  but  it  is  "  settied 
land,"  and  I  cannot  see,  for  the  purposes  of  my 
present  comparison,  the  difference  oetween  the 
two  expressions,  the  one  omitting  the  definite 
article  and  the  other  not  omitting  it.  I  think  it 
was  necessary  to  pat  in  the  definite  article  in  the 
one  case  and  not  in  the  other.  I  think  "  settied 
land "  must  mean  prima  facie  the  land  settled 
by  the  instrument  settling  the  money  or  the  land 
from  which  the  money  has  arisen.  Notwith- 
standing that,  it  was  held  that,  inasmuch  as  the 
two  series  of  limitations  were  the  same,  the 
expressitn  there,  "  settied  land,"  in  tbe  improve- 
ment of  which  the  money  could  be  expended, 
included  the  land  settied  by  the  first  of  the  two 
instraments.  North,  J.  says  this:  "In  my 
opinion,  though  there  were  differences  between 
the  limitations  of  the  will  and  the  deed  in  the 
present  case,  there  is  nothing  to  prevent  my 
saying  that  the  two  instraments  constituted  one 
settlement  for  tbe  purpose  of  the  question  which 
is  now  before  me — namely,  whether  capital  money 
arising  nnder  the  deed  can  be  applied  in  paying 
the  cost  of  improvements  executed  upon  land 
comprised  in  the  will  to  which  capital  money 
arising  under  the  will  would  clearly  be  applic> 
able."  In  other  words,  he  must  have  held — it 
must  have  been  at  the  foundation  of  his  judg- 
ment— that  the  will  and  the  deed  constituted  a 
compound  settlement,  and  a  compound  settiement 
as  to  each  set  of  property ;  not  merely  a  oom- 
poandi  settiement  in  reference  to  the  property 
comprised  in  the  will,  the  proceeds  of  which  were 
then  in  question,  but  also  a  compound  settlement 
in  respect  of  the  other  land ;  that  is  to  say,  each 
piece  of  land  was  comprised  in  a  settlement — 
composed  for  the  purposes  of  the  Settled  Land 
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Act— of  the  t^ro  doonmentB.    Now,  if  that  is  so 
— «iid  I  raally  can  see  nothing  in  any  of  the 
authorities  that  have  been  oitM  to-daj  to  dis- 
place that  yiew — we  get  baok  to  this,  that  the 
matter   is    to   be    treated   exactly   as    if    the 
land  and  the  chattels  had  been  settled  by  one 
docament.    I  propose  now  to  deal  with  the  ques- 
4don  on  that  footing.    If  that  had  been  the  case, 
it  the  two  items  of  property  had  been  settled  by 
one  docament,  then  the  case  would  hare  been 
covered   by  Be   Duke    of  Marlborough't  Settle- 
ment («&i   tup),  subject    only  to  the  question 
arinne  from  the  distinction  here  as  to  the  estate 
taken  Dy  the  infant  tenant  in  tail.  In  my  opinion, 
that  distinction  is  not  enough  to  exclude  the 
authority  of  Be  Duke  of  Marlborough' i  Settle- 
ment («St  sup.)    In  every  case  in  which  yon  are 
considering  the  application  of   moneys  arising 
from  the  sale  of  heirlooms  for  the  benefit  of  the 
settled  land,  there   must   be   some   distinction 
between  the  limitations — assuming  it  to  be  a  strict 
settlement — inasmuch  as  the  chattels  will  vest  in 
a  tenant  in  tail  on  attaining  twenty>one  without 
any  further  step  on  his  or  her  part,  whereas  in 
the  case   of   laud   he   or   she  can   only  become 
entitled  to  the  land  by  executing  a  disentailing 
deed.     So  that  it  is  quite  possible  that  differ- 
ent persons  may  become  entitled   to  the  pro- 
ceeds of  the  chattels  and  to  the  estates  them- 
selves.   But,  notwithstanding  that,  it  was  held  in 
Be  Dake  of  Marlborough't  Settlement  (ubi  tup.) 
that  the  proceeds  of  tbe  chattels  were  properly 
applicable  in  the  discharge  of  incumbrances  on 
the  land.  It  has  been  further  contended  that,  e-ren 
assuming  that  the  money  in  question  is  applicable 
for  this  purpose,  the  tenant  for  life,  who  under 
sect.  53  has  to  act  as  a  trustee  for  all  the  persons 
interested   under  the  settlement,  is  not  fairly 
exercising  the  discretion  given  to  him  by  direct- 
ing the  application  of  the  money  in  the  mode 
now  in  question.    It  is  pat  in  this  way.    It  is 
said  this  is  money  to  which,  if  the  two  tenants  for 
life  died  at  the  present  moment,  this  tenant  in 
tail  would  be  absolately  entitled,  and  that  the 
present  tenant  for  life  is  in  fact  taking  the  money 
of  the  infant  tenant  in  tail  to  ^ay  off  incum- 
brances on  land  to  which  that  infant  may  not 
become  entitled.    I  think  the  answer  to  that  was 
given  by  Chitty,  J.     He  says:    "Then  comes 
sect.  53,  on  which  it  was  argued  that  the  tenant 
for  life  was  a  trustee  of  his  power,  and  that  it 
woald  be  a  breach  of  trust  on  his  part  to  exercise 
this  power  so  as  in  substance  to  defeat  partially 
— ^because  it  is  not  wholly — the  interest  of  the 
remainderman.    Tbe  argument  for  the  infant  was 
really  based  upon  this,  that  the  tenant  for  life  is 
not  to  have  regard  to  the  interest  of  all  the  parties 
interested  under  the  settlement,  looking  at  them 
as  the  head  of  the  family  would,  but  that  he  is  to 
have  regard  to    the  peoaliar  interests  of  some 
particular  person  who  takes  in  remainder.    Ha 
ought  to  have  regard,  it  was  said,  to  the  circum- 
sttmce  that  if  the  money  is  thus  applied  the  infant 
tenant  in  tail  will,  if  he  attains  the  age  of  twenty- 
one,  become  absolately  entitled,  and,  that  being 
so,  it  would  be  inequitable  and  a  breach  of  trust 
to  prevent  that  absolute  title  from  vesting.    But 
it  appears  to  me  that  the  right  view  is  that  the 
tenant  for  life  is  to  have  regard  to  the  interest 
of  all  parties.    A  eood  illnstration  of  what  was 
meant  ooold  be  taken  from  a  similar  case  to  the 
present,  which  came  before  me  in  chambers." 


Then  he  gave  an  instance  of  a  large  landed  estate 
which  was  in  bad  condition,  but  tnere  were  some 
valuable  pictures  which  the  tenant  for  life  desired 
to  sell  for  the  purpose  of  improving  the  estate. 
Then  he  says  :   "  It  seems  to  me  that  if  he  did 
that " — ^that  is,  sold  the  pictures  and  applied  the 
moner  onder  sect.  25  to  improving  the  estate— 
"so  far  from  it  being  fairly  said  that  he  dis- 
regarded, he  would  be  really  regarding  the  true 
interests  of  the  persons  entitled  under  the  settle- 
ment."   Now,  allowing  for  the  difference  in  the 
interest  of    the    infant    here   and  the    interest 
of  the  person  entitled  in  the  case  of  Be  Duht 
of  Marlborough's  Settlement  {ubi  tup.),  and  with 
which  I  may  say  I  have   daring  the  argument 
been  very  considerably  impressed — makmg  tbe 
utmost   allowance   for    that,    I    do   not  think 
that  I  can  say  that  the   tenant  for  life  is  not 
entitled  to   reeard  as   more  important,  in  the 
interests  of  all  the   persons,  including  himself, 
who  are  now  or  may  hereafter  become  entitled  to 
the  estate,  the  freemg  of  those  estates  from  the 
incumbrances  in  question,  rather  than  the  keeping 
of  this  money  invested,  or  dealing  with  it  in  some 
other  form.    I  do  hot  think,  thwefore,  I  can  say 
that  this  would  be  an  improper  application  of 
the  money  in  the  sense  that  the  tenant  for  life  in 
doing  this  would  not  be  acting  in  a  due  exercise 
of  his  discretion,  the  very  wide  discretion,  which 
is  given  to  him  by  the  Settled  Land  Acts.    There 
is  only  one  further  point.     It  is  said  that  the 
money  in  this  case  has   been   already   applied 
under  sect.  21,  sub-sect.  1,  and  that  there  is  no 
provision  in  the  Act,  when  once  that  application 
has  been  made,  for  any  further  application  of  the 
money  by  direction  of  the  tenant  for  Ufe,  except 
where  the  trustees  concur  in  allowing  such  appu- 
cation.    I  think  that  is  answered  (if  it  were  neces- 
sary to  go  so  far  for  an  answer,  as  to  which  I  do 
not  propose  to  express  any  opinion)  by  the  last 
argument  of   Mr.  Levett.     The  money  here  in 
question  was  not  invested  by  "  the  tmatees  "  in 
the  technical    sense.      The    pictures  were   sold 
before  there  were  any  trustees  of  the  compound 
settlement,  and  tbe    money    wtw   invested   by 
the   trustees   of    the    will,    while    they   were 
trastees  of  the  will,  and  before  they  had  been 
appointed  trustees  of  the  settlement.    It  seems  to 
me,  therefore,  that  the  fund  now  representing  the 
proceeds  of  sale  of  the  chattels  is  now  for  the 
first  time  to  be  applied  under  sect.  21,  and  that 
therefore  that  point  put  by  Mr.  Norton  does  not 
arise.    I  have  not  dealt  with  all  the  authorities 
that  have  been  cited,  because,  although  they  were 
all  very  valuable  in  helping  me  to   arrive  at  a 
decision,  I  think  I  have  sufficiently  expressed  my 
view,  without  going  in  detail  through  the  reasons 
that  are  given  in  those  several  oases.    But  the 
conclusion  I  come  to  is,  that  sect  21,  clause  (ii.). 
applies  to  the  present  case;    that    "the  land" 
referred  to  in  that  sub-section  is  in  this  case  the 
land  by  reference  to  the  limitations  of  which  the 
heirlooms  were  settled ;  and  that  accordingly  the 
applicant  is  entitled  to  have  the  15,000Z.  applied  in 
the  manner  proposed. 

Solicitors :  Fooki,  Chadwiek,  Arnold,  and  Chad- 
wiek;  feto  and -Co. ;  SlaiAghter  ani  Colegrave, 
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Suliicial  Contmittre  of  tfie  $ribs  Council. 

June  22  and  Jvly  15. 

<PreEent :  The  Bight  Hons.  Lords  Macnaqhtbit 
Datvt,  Bobertson,  and  Lindlet,  and  Sir 
Abthttr  Wilson.) 

Bailt  Tblegbaph  (Stdnbt)  Nbwspafkb 

Company  v.  McLaughlin,  (a) 

petition  fob  special  lbayb  to  appeal  fbom 

thb  hioh  coubt  of  austbalia. 

Fradice — Special  have  to  appeal — Cireunutaneu 

tmder  which  granlei^Queitions  of  fact. 

On  a  petUion  for  tpeeial  leave,  ty  virtue  of  the 

Boyal  prerogative,  to  appeal  from  the    High 

Court  of  Aiutralia,  or  the  Supreme  Court  of 

Canada,  the  judicial  eommittee  trill  apply  (hew 

judicial  diteretion  to  the  particular  facte  and 

cireunutaneet  of  each  caie,  and  no  abioUUe  rule 

can  he  laid  down  aa  to  the  prineiplee  upon  which 

such  an  appeal  ihould  be  allowed. 

A  ease  may  be  of  a  eubitanlial  character,  and  may 

involve  queettona  of  great  public  intereet,  and 

raiee  an  important  queetion  of  law,  yet  if  the 

judgment  of  the  court  below  i*  plainly  right,  or 

at  Uatt  not  attended  with  any  iubstantial  doubt, 

their  Lordthipt  will  not  adviee  Hit  Majeety  to 

grant  leave   to  appeal.      Therefore    where  the 

court  below  had,  upon  a  careful  review  of  the 

Jaet;  tet  atide  a  power   of  attorney,  on  the 

groiund  that  the  plaintiff  wai  not  of  lound  mind 

and  capable    of  underttanding   what    he   too* 

doing  when  he  executed  it,  leave  to  appeal  was 

refused,  though  the  amount  in  dispute  was  very 

large. 

City  of  Montreal  v.  Ecclesiastiques  de  St.  Salpioe 

L       (61   L.  T.  Bep.  653;    14  App.  Cat.  660) /ol- 

~       lowed. 

Petition  for  special  leave  from  a  judgment  of 
the  High  Coart  of  Australia. 

The  respondent,  Mr.  McLanghlin,  of  Sydney, 
held  certain  folly  pud-np  shares  in  the  Baily 
Telegraph  (Sydney)  Newspaper  Company  Limi- 
ted. 

On  the  24th  Oct.  1900  he  signed  a  ^werof 
sttomeT  in  faroar  of  his  wife,  authorising  her 
(tntor  acta)  to  sell  all  his  real  and  personal  estate. 
Shortly  afterwards,  in  pursuance  of  that  autho- 
libr,  she  sold  the  shares  in  question. 

On  the  7th  Aug.  1902  the  respondent  was  de- 
elared  by  the  Supreme  Court  of  New  Sonth 
Wales  to  be  insane,  and  a  committee  was  ap- 
pointed. 

In  M^rch  1903  he  was  agun  declared  incapable 
of  managing  his  affairs. 

In  June  1903  the  respondent  brought  aa  action 
in  the  Supreme  Court  against  the  company  for  a 
rectification  of  their  register  of  shareholders  by 
Miserting  his  name,  instead  of  that  of  the  trans- 
feree, as  holder  of  the  shares  (which  had  then 
risen  in  ralue),  on  the  ground  that,  when  he 
executed  the  power  of  attorney,  he  was  incapable 
of  nnderstanding  business  tranmctions. 

The  Chief  Judge  in  Equity  dismissed  the  suit, 
holding  that  on  the  24th  Oct.  1900  the  respondent, 
though  of  unsound  mind,  was  not  incapable  of 
understanding  what  he  did  in  signing  the  power 
of  attorney. 

The  High  Court,  on  appeal,  reversed  that  judg- 
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ment,  and  decided  that  the  respondent  was  insane 
on  the  24th  Oct.  1900,  and  incapable  of  managing 
his  affairs,  that  the  power  of  attorney  was  void, 
and  that  the  share  register  of  the  company  must 
be  rectified  by  reinstating  the  respondent  as  the 
holder  and  owner  of  the  shares.  It  was  stated 
that  a  sum  of  more  than  10,0002.  was  at  stake  in 
the  matter,  and  that  other  actions  against  other 
companies  would  be  affected  by  the  decision. 

H.  Terrell,  K.G.  appeared  for  the  petitioners. 
C.  H.  Sargant  for  the  respondent. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  15. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaohtbn.— As  this  is  the  first 
instance  in  which  an  application  has  been  made 
for  special  leave  to  appeal  to  His  Majesty  from 
a  decision  of  the  High  Court  of  Australia,  their 
Lordships  think  it  desirable  to  state  the  principles 
which  in  their  opinion  ought  to  guide  this  board 
in  tendering  ad  nee  to  His  Majesty  in  such  a  case. 
The  High  Court  occupies  a  position  of  great 
dignity  and  supreme  authority  in  the  Common- 
wealth. No  appeal  lies  from  it  as  of  right  to  any 
tribunal  in  the  empire.  There  can  be  no  appeal 
at  all  unless  His  Majesty  by  virtue  of  hts  Royal 
prerogative  thinks  fit  to  grant  special  leave  to 
appeal  to  himself  in  oonnoil.  In  certain  cases 
touching  the  constitution  of  the  Commonwealth, 
the  Boyal  prerogative  has  been  waived.  In  all 
other  cases  it  seems  to  their  Lordships  that 
applications  for  special  leave  to  appeal  from  the 
High  Court  ought  to  be  treated  in  the  same 
manner  as  applications  for  special  leave  to  appeal 
from  the  Supreme  Court  of  Canada,  an  equally 
angust  and  independent  tribunal.  And  their 
Loi  dships  think  that  they  cannot  do  better  than 
repeat  the  observations  which  were  made  by  Lord 
Watson  in  delivering  the  judgrment  of  this  board 
in  the  case  of  a  petition  to  Her  late  Majesty  in 
which  the  city  of  Montreal  was  the  applicant 
(La  Cite  de  Montreal  v.  Les  Ecclesiastiques  du 
Seminaire  de  St.  Stdpice  de  Montreal,  61 L.  T.  Bep. 
653 ;  14  App.  Cas  660) :  "  It  is  the  duty  of  their 
Lordships,  said  Lord  Watson  in  that  case,  "to 
advise  Her  Majeety  in  the  exercise  of  her  prlt- 
rogative,  and  in  the  discharge  of  that  duty  they 
are  bound  to  apply  their  judicial  discretion  to  the 
particular  facts  and  circumstances  of  each  case 
as  presented  to  them.  In  forming  an  opinion  as 
to  the  propriety  of  allowing  an  appeal,  they  must 
necessarily  rely  to  a  very  great  extent  upon  the 
statements  contained  in  the  petition  with  regard  to 
the  import  and  effect  of  the  ]u  dgment  complained 
of,  and  the  reasons  therein  alleged  for  treating  it 
as  an  exceptional  one,  and  permitting  it  to  be 
brought  under  review.  Experience  has  shown  that 
great  caution  is  required  inacoepting  these  reasons 
when  they  are  not  fully  substantiated,  or  do  not 
appear  to  be  primd  facie  established  by  reference 
to  the  petitioner's  statement  of  the  main  facts 
of  the  catse,  and  the  questions  of  law  to  which 
these  gave  rise.  Cases  vary  so  widely  in  their 
circumstances  that  the  principles  upon  which  an 
appeal  ought  to  be  allowed  do  not  admit  of 
anything  approaching  to  exhaustive  definition. 
No  rule  can  be  laid  down  which  would  not 
necessarily  be  subject  to  future  qualification, 
and   an  attempt    to  formulate   any  such   rule 
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might  therefore  proTO  miBleadin^;.  In  some 
caaea,  aa  in  Prtnee  y.  Qagrum  (8  App.  Oaa.  103), 
their  Lordahipa  have  had  occasion  to  indicate 
certain  purticolara,  the  absence  of  which  will 
have  a  strong  influence  in  indncing  them  to 
adTise  that  leave  should  not  be  given,  bnt  it  by 
no  means  follows  that  leave  will  m  recommended 
in  all  cases  in  which  these  features  occur.  A 
case  may  be  of  a  substantial  character,  may 
involve  mattera  of  great  public  interest,  aud  may 
raise  an  important  question  of  law,  and  yet  the 
judgment  from  which  leave  to  appeal  is  sought 
may  appear  to  be  plainly  riftht,  or  at  least  to  be 
unattoided  with  sufficient  doubt  to  justify  their 
Lordships  in  advising  Her  Majesty  to  grant  leave 
to  appeal"  In  Prince  v.  Qagrum,  to  which  Lord 
Watson  refers,  it  was  stated  that  their  Lordships 
were  not  prepared  to  advise  Her  late  Majesty  to 
exercise  her  prerogative  by  admitting  an  appeal 
to  Her  Majesty  in  Council  from  the  Supreme 
Gonrt  of  Canada  "save  where  the  case  is  of 
gravity  involving  matter  of  public  interest,  or 
some  important  question  of  law,  or  affecting 
property  of  considerable  amount,  or  where  the 
ease  ia  otherwise  of  some  public  importance  or 
of  a  very  substantial  character."  (a)  In  the 
present  case  the  question  before  the  High  Court 
was  a  question  partly  of  fact  and  partly  of  law. 
The  action  was  Drought  to  recover  ttom  a  limited 
company  certain  shares  which  had  formerly  stood 
in  the  plaintiff's  name,  but  had  been  transferred 
under  the  authority  of  a  deed  purporting  to  have 
been  executed  by  the  plaintiff  by  his  attorney. 
Hia  case  was  that  the  power  of  attorney,  though 
it  bore  his  genuine  signature,  was  void,  because 
at  the  time  when  his  signature  was  obtained  he 
was  of  unsound  mind,  and  incapable  of  under- 
standing what  he  was  doing.  After  a  careful 
review  of  the  facts  the  High  Court,  differing  from 
the  judge  of  first  instance,  came  to  the  conolnBion 
that  when  the  plaintiff  executed  the  power  of 
attorney  in  question  "  he  had  no  knomedge  of 
what  he  was  doing  except  that  he  knew  that  he 
was  signing  hia  name,  which  under  the  circum- 
stanoea  was,  as  described  by  Dr.  Lamrock  "  (who 
was  hia  medical  attendaut)  "  a  mere  mechanical 
act."  Having  come  to  this  conclusion  on  the 
facts  of  the  case  the  High  Court  held  that  the 
power  of  attorney  was  void,  and  the  deed  of 
transfer  a  nullity.  Now,  the  petitioners,  as  their 
Lordahipa  understand,  do  not  propose  to  contest 
the  finding  of  tiie  High  Gonrt  on  the  question  of 
fact,  nor,  indeed,  would  their  Lordships  be  dis- 
posed to  advise  His  Majesty  to  admit  an  appeal 
on  such  a  question.  The  petitioners,  however, 
allege  that  the  case  involves  a  large  sum  of  money, 
aa  apparently  it  does,  and  that  the  question  ia 
one  of  general  interest,  which  may  also  be 
admitted.  But  their  Lordships,  having  had  the 
advantage  of  hearing  argument  on  both  sides,  see 
no  reason  to  doubt  that  the  judgment  of  the 
High  Court  is  right.  The  case  of  Thompion  v. 
Leach  (3  Mod.  301 ;  Carthew,  435),  referred  to  in 
the  judgment  of  the  High  Court,  seems  to  be  an 

(a)  See  also  Clergue  v.  Hurray  (89  V.  T.  Eep.  373 ; 
(1903)  A.  C.  521) ;  and  in  Oanwitan  Pacific  Railivay 
Com'parm  v.  Blain,  heard  on  the  7th  June  1904),  their 
Lordships  followed  Clergut  v.  Murray,  and  refnaed 
leave  to  appeal  from  the  Supreme  Coort  of  Canada, 
thoDgh  it  was  stated  that  a  qneation  of  law  of  gnmt 
gmua*!  and  pnblio  importance  was  involved. 


authority  on  the  point ;  and  the  case  of  EUioi  v. 
Inee  (7  De  6.  M.  &  Q.  475),  which  is  also  referred 
to  in  the  judgment,  in  one  of  its  aspects  though 
not  the  one  oniefly  discussed,  comes  very  near  tb» 
present  case.  There  a  lady  who  was  tenant  in 
tail  of  copyholds  executed  a  power  of  attorney 
authorising  her  attorney,  first,  to  procure  her 
admission  as  tenant  in  tail,  and,  secondly,  to 
surrender  after  admission  and  then  to  take  re- 
admission  in  fee.  She  was  a  lunatic  so  found  at 
the  time  of  the  execution  of  the  power  of  attorney. 
All  the  proceedings  contemplated  were  taken,  and, 
on  the  face  of  them,  appeared  to  be  regular,  ft 
was  oontended  after  her  death  that  she  died 
entitled  to  the  copyholds  in  fee.  Stuart,  Y.C.  8» 
decided.  But  Lord  Granworth,  L.C.,  on  appeal, 
held  that  unless  a  lucid  interval  were  proved  she 
most  be  treated  as  tenant  in  tail.  His  Lordsbip'a 
view  was  that  everything  depended  on  the  validity 
of  the  power  of  attorney,  and  that  if  she  was  of 
unsound  mind  when  she  executed  the  power  of 
attorney,  "  the  substratum,"  to  use  his  Lordship'a 
expression,  was  "  removed."  Now,  if  thepower  of 
attorney  is  mere  wastepaper,  it  is  difficult  to  see- 
how  anything  which  rests  on  it  as  the  foundation 
and  groundwork  of  the  whole  superstructure  caa 
be  of  any  validity,  whether  the  transaction  i» 
beneficial  to  the  lunatic  or  not.  The  risk  to  a 
company  acting  on  a  power  of  attorney  is  no- 
doubt  considerable,  bnt  the  directors  can  protect 
themselves  to  some  extent  by  making  careful 
inquiries — a  precaution  apparently  not  taken  in 
the  present  case.  As  custodians  of  the  register 
they  cannot  expect  perfect  immunity.  They  are 
always  exposed  to  the  risk  of  forgery.  Their 
Lordships,  therefore,  are  unable  to  advise  Hia 
Majesty  to  grant  special  leave  to  appeal,  and  th9 
petition  must  be  dismissed  with  costs. 

Solicitors  for  the  petitioners,  Bnow,  Fox,  and 
Higginton. 

Solicitors   for   the  respondent,  Young,  Jonm^ 
and  Co. 


June  1,  22,  29,  and  July  19. 

(Present :  The  Bight  Hons.  Lords  M^CHAaHTKN, 

Davbt,  Bobrbtson,  and  Lindlbt.) 

Johnson  v.  Thb  King,  (a) 

ON    APPBAL    FBOM     thb     SUPBEME     COUBT     OP 
SIBBBA  I.EONX. 

ProMtiee — Money  obtained  by  fraud — Interest— ~ 
Charge  of  fraud  dropped— Co$t»  in  cases  between 
the  Crown  and  a  subject— Btat.  18  &  19  Vict, 
e.  90 — Bierra  Leone  Ordinance  of  the  10th  Non, 
1881,  «.  19. 

Money  obtained  by  fraud  and  retained  by  frauJt 
can  be  recovered  with  interest,  whether  the  pro- 
ceedings be  taken  in  a  court  of  equity  or  a  court 
of  law.  But  in  a  case  in  which  the  plaintiff  at 
the  trial  abandoned  charges  of  fraud,  and  pro' 
eeeded  on  counts  for  money  paid  by  mistake. 

Held  {reversing  the  judgment  of  the  court  below), 
that  interest  oorUd  not  be  recovered.  cUthough  the 
defendant  hadprevvmsly  been  eonvieted  of  fraud- 
in  relation  to  the  same  transaeiions  by  * 
eriminal  court. 

In  eases  between  the  Crown  and  a  suibjeet,  the  rui» 
of  the  Judieiai  Committee  in  dealing  with  eost* 
will  in  future  be  that  the  Crown  neither  pay* 

(•)  BeportM  by  0.  E.  Maloih,  Ewi.,  Baitliter.M-I«w. 
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.  nor  receivet  eo$U,  vnle»s  the  eate  i$  governed 
by  $ome  local  ttatute,  or  there  are  exceptional 
eireumttaneet  jiutifying  a  dqaarture  from  the 
ordinary  rule. 

The  Act  18  *  Id  Viet.  e.  90  tt  not  a  "eiaiute  of 
general  applieaiion "  within  the  ineaning  of 
eect.  19  of  the  Sierra  Leone  Ordinance  of  the 
lOth  Nov.  1881. 

Appxai.  from  a  jndgrment  of  the  Acting  Ohlef 
Jnatice  of  the  Sapreme  Court  of  the  Colony  of 
Sierra  Leone  dated  the  3rd  July  1902. 

The  01^  question  raised  in  the  appeal  was 
whether  His  Majeai^  (onder  the  ciroamstanoes 
hereinafter  mentionea)  was  entitled  to  recover  the 
earn  of  4282.  13i.  3d.  being  damages  by  way  of 
interest  for  the  wrongful  detention  by  the  appel- 
iant  of  the  sam  of  8029Z.  8*.  6d. 

By  an  agreement  in  writing  dated  the  4th  Dec. 
1897  the  appeUant  made  a  contract  with  Lien- 
tenant  Albiin  Bandell  Crofton  Atkins  on  behalf 
of  His  Majesty  to  act  as  contractor  for  the  space 
of  thirty-six  months — ^namely,  from  the  lat  April 
2898  to  the  Slst  March  1901 —for  the  transport  of 
atores  and  baggage  and  other  things  from  and  to 
the  places  mentioned  in  the  agreement,  and  at 
the  rates  mentioned. 

It  was  anbseqnently  ascertained  that  the  appel- 
lant Ihad  received  from  the  army  paymaster  at 
Freetown  on  behalf  of  His  Majesty  Wge  sums  of 
money  beyond  the  payments  to  which  he  was 
«ntitied  for  work  done  by  him  in  porsaanoe  of  the 
agreement. 

On  the  3rd  Jan.  a  writ  was  issued  in  this 
Action  on  behalf  of  His  Majesty  claiming  from  the 
Appellant  the  sum  of  7693Z.  8«.  6d.  as  money 
-obtained  from  His  Majesty  by  fraud  or  altema- 
tively  by  mistake. 

Previous  to  the  delivery  of  the  statement  of 
•claim  criminal  proceeding  were  instituted  agunst 
the  appellant  lor  obtaining  from  the  army  pay- 
master by  means  of  false  pretences  the  sum  of 
20242.  18<.  ed.  on  the  10th  Jan.  1901  and  the 
further  sum  of  56682.  lOt.  on  the  24th  Jan.  1901. 

On  the  5th  Feb.  1902  the  appellant  was  con- 
victed of  both  offences. 

The  actual  sums  which  the  appellant  obtained 
by  fraud  were  found  to  be  the  sum  of  18192.  8*.  6d. 
•obtained  on  the  10th  Jan.  1901,  and  the  sum  of 
«2102.  obtained  on  the  24th  Jan.  1901. 

By  the  statement  of  claim  delivered  in  this 
action  on  the  5th  Feb.  1902  His  Majesty  claimed 
from  the  appellant  the  two  sums,  amounting 
together  to  8u292.  8a.  6d.,  obtained  by  him  from 
^a  Majesty  by  fraud,  or  alternatively  paid  to  him 
on  behalf  of  His  Majesty  by  mistEdce,  and  in 
addition  the  sum  of  12002.  as  damages  for  the 
onlawful  obtaining  and  detention  of  the  sums 
l>y  the  appellant. 

By  his  defence  in  this  action  delivered  on  the 
14th  Feb.  1904  the  appellant  admitted  that  the 
-army  paymaster  had  paid  him  by  mistake  two 
«Qm8  of  20262.  16».  lid.  and  60022.  11*.  7d., 
amonnting  together  to  80292.  8«.  6<J.,  and  offered 
and  tendered  payment  to  His  Majesty  of  the 
«am  of  80292.  S<.  6<2.,  and  said  that  the  sum 
was  enongh  to  satisfy  the  claim  of  His  Majesty 
in  respect  of  the  sum  of  80292.  8s.  6(2.  claimed  by 
him. 

By  the  reply  the  said  sum  of  80292.  8«.  6i.  was 
accepted  in  saiisf action  of  the  claim  under  pars.  7 
and  10  of  the  statement  of  claim,  but  it  was 


denied  that  each  sum  was  sufficient  to  satisfy  the 
claim  under  pars.  11  and  12  of  the  statement, 
being  the  claim  for  damages. 

By  leave  of  the  court  the  appellant  bronght 
into  court  the  sum  of  1«.  in  respect  of  His 
Majesty's  claim  for  damages,  while  not  admitting 
liability. 

The  action  was  tried  in  the  Supreme  Court  of 
Sierra  Leone  on  the  Ist,  2ud,  and  3rd  July  1902 
'before  the  Acting  Chief  Justice,  and  no  farther 
evidence  was  adduced  on  behalf  of  His  Majesty 
or  of  the  appellant. 

On  the  3rd  July  1902  the  Acting  Chief  Justice 
ordered  thiat  judgment  be  entered  for  His 
Majesty  for  the  sum  of  4282. 13*.  Si.  for  damages 
by  way  of  interest  without  costs,  and  it  was  ad- 
judged that  His  Majesty  should  recover  against 
the  appellant  the  sum  of  4282. 13<.  3d.  without 
costs. 

Muir  Mackenzie,  for  the  appellant,  argued  that 
interest  could  not  be  awarded  as  special  damage 
unless  the  facts  laid  a  foundation  for  it,  which 
was  not  the  case  here.    This  was  a  common  law 
claim  for  money  had  and  received  by  the  appel> 
lant  t3  the  use  of  the  respondent,  and  on  sucn  a 
claim  interest  cannot  be  recovered.    See 
De  Havilland  v.  Bowerbani,  1  Camp.  50  ; 
De  Bemalei  v.  FtMer,  2  Camp.  426  ; 
£•11 V.  Free,  1  Swuut.  90  ; 
Righton  v.  Chisiell,  L.  Bap.  10  Eq.  39S ; 
London,  Chatham,  and  Dover,  Railway  Company 
V.   Bouth-Eastem   Railway  Company,   6S  L.  T. 
Bep.  722 ;  (1892)  1  Ch.  120 ;  affirmed  on  appeal, 
69  L.  T.  Bep.  637 ;  (1893)  A.  0.  429. 
See  also 

Croekford  v.  Winter,  1  Camp.  124 ; 
Page  V.  Ifeioman,  9  B.  &  C.  378  ; 
Webiter  v.  Bntiafc  Empire  Mutual  Life  Aieuranee 
Company,  15  Oh.  Div.  169. 

It  was  not  found  that  the  appellant  had  obtained 
the  money  claimed  by  fraud  or  false  representa- 
tions, for  his  conviction  is  not  evidence  in  civil 
proceedings  to  recover  the  same  sum.    See 

Smith  V.  Rummens,  1  Camp.  9  ; 
Hathavoay  r.  Barrow,  1  Camp.  151 ; 
Blaiemore  v.  Glamorgan  Canal  Company,  2  C.  M. 
&  B.  133. 

And  even  if  it  were,  damages  by  way  of  interest 
are  not  recoverable.  The  decision  of  the  House 
of  Lords  (ubi  sup.)  is  con<dasive. 

Button,  for  the  respondent,  contended  that  this 
was  public  money.  It  was  a  Crown  debt  for 
which  a  writ  of  extension  might  have  issued,  and 
the  court  had  jurisdiction  to  award  interest  by 
way  of  damages.  In  the  case  of  a  private  debt, 
interest  may  be  given  in  a  case  of  fraud.  See 
Fruhlinj  v.  Schroeder,  2  Bing.  N.  C.  77. 

The  case  of  Sutton  v.  South-Eaetem  Railway  Com- 
pany (13  L.  T.  Bep.  438 ;  L.  Hep.  1  Ex.  32)  shows 
that  interest  may  be  given  if  the  receipt  is 
wrongful,  even  without  fraud.  None  of  the  cases 
cited  for  the  appellant  toaoh  a  case  of  fraad. 
See 

De  Bemalei  v.  Wood,  3  Camp.  258 ; 

Burdiek  v.  Oarriclc,  22  L.  T.  Bep.  502 ;  L.  Bep.  5 
Ch.  232 ; 

Bea  V.  Wrangham,  1  Cr.  &  J.  408 ; 

Reg.  V.  Adamt,  2  Ex.  299 ; 

R.  V.  Ward,  rapottad  in  a  note. 

This  money  was  fraadnlenUy  received,  and  was 


236-Voi.  xci.] 


THE  LAW  TIMES. 


[Oct.  29,  19M. 


Peit.  Co.] 


JOHBBOR  «.  Ths  King. 


[PaiT.  Oo. 


a  Crown  debt  within  the  atatate  29  &  30  Yict. 
c.  39. 

Muir  ItatJeentU  was  heard  in  reply. 

At  the  oonoluaion  of  the  arguments  their 
LordshipB  took  time  to  consider  tbeir  judgment 

June  22. — Their  Lordships'  jndgment  was  de> 
liyeredby 

Lord  Mackaohtek. — Isaac  Babiogton  Johx. 
son,  a  GoTernment  contractor  in  Sierra  Leone, 
who  was  the  defendant  in  the  action,  appeals 
against  a  judgment  of  the  Acting  Chief  tfustioe 
of  the  colony  ordering  him  to  pay  to  His  Majesty 
4282. 13«.  3d.  The  money  in  q  aestion  represents 
interest  on  two  sums  which  Johnson  received 
from  the  army  paymaster  in  excess  of  what  was 
due,  and  retained  in  his  own  hands  for  over  a 

J  ear.  Under  his  contract  with  the  Oovemment 
ohnson  was  required  to  remove  a  quantity  of 
granite  stones  from  the  Signal  Hill  to  the  Naval 
Ooal  Shed  in  Water- street  Freetown.  For  this 
service  he  was  to  be  paid  so  much  a  ton.  Between 
the  29th  Nov.  1900  and  the  9th  Jan.  1901  he 
removed  298  tons  and  a  fraction.  His  charge  at 
the  agreed  rate  ought  to  have  been  4482. 1«.  7d. 
He  presented  a  voucher  for  2474Z.  18«.  Qd.,  and 
received  that  sum  from  the  army  paymaster, 
thus  obtaining  20262.  16«.  lid.  beyond  his  due. 
Between  the  31st  Deo.  1900  and  the  24th  Jan.  1901 
he  removed  in  addition  138  tons  and  a  fraction. 
His  remuneration  for  that  work  onght  to  have 
been  2072.  8(.  5d.  His  claim  was  for  tiie  removal 
of  4140  tons.  He  presented  a  voucher  for  62102., 
and  actaally  received  that  sum  from  the  army 
paymaster.  The  total  amount  overpaid  was  thus 
80292.  8b.  6d.  On  the  2nd  Jan.  1902  a  writ  was 
issued  in  the  name  of  His  Majesty  against  John- 
son claiming  return  of  the  money  overpaid.  The 
claim  was  put  in  two  ways :  (1)  return  of  money 
obtained  by  fraud ;  (2)  in  the  alternative,  return 
of  money  paid  by  mistake.  The  statement  of 
claim  in  the  action  was  delivered  on  the  5  th  Feb. 
1902.  It  followed  the  lines  on  which  the  writ  was 
framed.  It  dealt  with  the  two  cases  of  over- 
payment separately.  In  pars.  6, 8,  and  9  it  charged 
fraud,  while  in  pars.  7  and  10  it  presented  the 
case  as  one  of  over-payment  by  mistake  without 
alleging  fraud.  Then,  in  par.  11  it  was  alleged 
that  on  the  5th  Feb.  1902— that  is,  the  day  on 
which  the  statement  of  claim  purported  to  be 
delivered — the  defendant  waslconvicted  of  having 
obtained  by  means  of  false  pretences  from  the 
army  paymaster  two  several  sums  equal  in  the 
aggregate  to  the  two  sums  actually  overpaid.  In 
par  12  it  was  alleged  that  the  plaintiff  had 
"inonrred  great  expense  in  prosecuting  and 
obtaining  the  conviction  of  the  said  defendant 
for  his  said  frauds,"  and  had  "  suffered  damage 
by  the  unlawful  obtaining  and  detention  of  the 
said  sums."  The  statement  of  claim  concluded 
by  claiming  under  pars.  6  and  7  and  pars.  9  and  10 
return  of  the  two  sums  which  amounted  together 
to  80292.  8s.  6d.  Under  par.  II  it  claimed  12002.  as 
damagen.  By  his  statement  of  defence,  which  was 
delivered  on  the  14th  Feb.  1902  Johnson  admitted 
over-payment  of  two  sums  amounting  to  the  sum 
of  80292.  8i.  6d.,  and  tendered  repayment.  He 
denied  fraud,  and  accepting  apparently  the  sug- 
gestion of  the  Crown  indicated  in  pars.  7  and  10 
of  <^e  statement  of  claim,  he  said  the  over-pay- 
ments were  due  to  mistakes  which  he  attributed 
to  certain  ofScials  or  servants  of  ibid  Crown.    The 


sum  of  80292.  8s.  6i.  was  forthwith  paid  into 
court.  On  the  18th  Feb.  1902  Johnson  was  sen- 
tenced to  nine  months'  imprisonment.  By  his 
reply,  delivered  on  the  19th  Feb.  1902,  the 
plaintiff  said  that  he  accepted  the  sum  of 
80292.  8«.  6d.  paid  into  court  by  the  defendant 
"  in  satisfaction  of  the  plaintiff's  claim  under 
pars.  7  and  10  of  his  said  statement  of  claim  " — 
the  two  paragraphs  which  treated  the  over* 
payments  as  due  to  mistake  and  not  to  fraud. 
At  the  same  time  he  denied  that  the  sum  was 
sufficient  to  satisfy  his  claim  arising  under  pars.  II 
and  12  of  his  statement  of  claim.  The  case  wmt 
to  trial.  The  Grown  adduced  no  evidence  excepfc 
the  statement  of  defence  and  Johnson's  aoawers 
to  interrogatories  which  came  to  nothing  more 
than  an  aidmission  of  his  conviction  and  the 
sentence  thereon.  At  the  trial  the  claim  put 
forward  on  behalf  of  the  Crown  to  recover  the 
expenses  of  the  prosecution,  and  conviction  was 
rejected  or  abandoned.  As  regards  the  claim 
for  interest,  it  does  not  appear  that  the  learned 
counsel  for  the  Crown  attempted  to  rest  it  on 
fraud.  The  learned  counsel  for  the  defendant 
pointed  out  that  fraud  had  not  been  proved  in 
the  action.  But  the  learned  judge  held  that  it 
was  unnecessary  to  go  into  that  point  as  the 
defendant  admitted  "receiving  the  money  by 
mistake  or  as  over-payment."  Consequently,  he 
thought  that  the  law  would  "imply  a  promise 
from  defendant  to  pay  back  to  the  plaintiff  the 
money  paid  in  excess."  He  thought  the  allega- 
tion of  special  damage  in  the  statement  of  claim 
BufBcient,  and  gave  "judgment  for  the  plaintiff 
for  4282.  13t.  Si.  damages  by  way  of  interest 
without  costs."  Having  regard  to  the  law  as 
settied  by  the  judgment  of  the  House  of  Lords  in 
the  case  of  London,  Chatham,  and  Dover  Railway 
Company  v.  Bouth-Ea$t«rn  Bailioay  Company 
(69  L.  T.  Bep.  637 ;  (1893)  A.  C.  429)  it  is  impos. 
sible  to  support  the  decision  of  the  Acting  Chief 
Justice  on  the  ground  upon  which  it  was  rested. 
Mr.  Sutton,  who  argued  on  behalf  of  the  Crown, 
admitted  that  the  case  was  presented  to  this  board 
in  a  very  unsatisfactory  manner.  He  pointed  out» 
however,  that  the  over-payments  were  so  gross, 
and,  indeed,  so  monstrous  in  amount,  that  it  was 
impossible  to  believe  in  the  absence  of  fraud. 
It  would  not  be  easy  to  resist  that  conclusion 
if  their  Lordships  had  to  draw  inferences  of 
fact  from  the  materials  placed  before  them. 
But  the  difficulty  is  that  the  Crown  seems 
intentionally  and  deliberately  to  have  put  aside 
all  question  of  fraud.  In  the  reply  on  behalf 
of  the  Crown  the  money  paid  into  court  was 
accepted  in  terms  as  money  paid  by  mistake,  and 
no  attempt  was  made  to  give  any  evidence  of  the 
fraudulent  pretences  which  had  been  proved  to 
the  satisfaction  of  the  criminal  court.  Possibly, 
as  was  suggested,  no  evidence  of  fraud  was  given 
in  the  civil  action  because  everybody  concerned 
must  have  known  all  the  facts  of  the  case.  This 
board,  however,  has  nothing  before  it  but  the 
evidence  presented  in  the  record.  Having  i-egard 
to  the  dates  of  the  conviction,  the  payment  into 
court,  and  the  sentenoe,  in  connection  with  the 
reply  delivered  on  behalf  of  the  Crown,  and  con- 
siaering  that  the  punishment  awarded  does  not 
seem  to  have  erred  on  the  score  of  severity,  it  is 
at  least  conceivable  that  there  may  have  been 
some  understanding  or  some  expectation  or  hope 
held  out  that  the  question  of  fi«ud  woold  not  be 
Jigitized  by  ^. 
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farther  pressed.  However  that  may  be,  the  mis- 
carriat^e,  if  mi8oarria<;e  there  be.  is  dne  entirely 
to  the  action  of  the  Crown,  and  the  way  in  which 
the  Crown  has  conducted  the  case.  If  the  Crown 
intended  to  rely  on  fraud  as  giving  a  right  to 
interest,  the  case  ought  to  have  been  stated 
plainly  and  proved  clearly.  In  order  to  gaard 
against  any  possible  misapprehension  of  their 
Lordships'  views,  they  desire  to  say  that,  in  their 
opinion,  there  is  no  doabt  whatever  that  money 
obtained  by  f rand  and  retained  by  frand  can  be 
recovered  with  interest,  whether  the  proceedings 
be  taken  in  a  ooart  of  equity,  or  in  a  court  of  law, 
or  in  a  conrt  which  has  a  jurisdiction  both  equit- 
able and  legal,  as  the  Supreme  Court  of  Sierra 
Leone  possesses  under  the  ordinance  of  the  lOth 
Xov.  1881.  In  order  to  support  the  decree  it  was 
suggested  that  Johnson,  who  was  a  trader,  must 
have  made  pro&t  by  the  nse  ot  the  money  which 
was  in  his  hands  for  a  year.  That  is  very  pro- 
bable, but  there  is  no  proof  of  it.  It  was  also 
suggested  that  Johnson  as  a  "  casual  accoun- 
tant "  to  the  Grown  was  bound  to  account  for  the 
money  with  interest.  But  no  authority  was  given 
in  support  of  this  proposition,  and  it  appears  that 
the  records  of  the  old  Court  of  Exchequer,  which 
might  have  thrown  some  light  upon  this  point 
are  not  readily  accessible.  In  the  result,  there- 
fore, their  Lordships  are  of  opinion  that  the  order 
appealed  from  ought  to  be  reversed,  and  they  will 
humbly  advise  His  Majesty  accordingly. 

On  the  29th  June  an  application  was  made  to 
their  Lordships  as  to  the  costs  of  the  appeal. 

3futr  JUadeenxie  for  the  appellant. 

Sution  for  the  respondent 

Their  Lordships  having  reserved  the  question 
of  costs  for  farther  consideration,  the  followiug 
addendum  to  their  Lordships'  judgment  was 
delivered  by  Lord  Macnaqhtbn  on  the  19th 
July  1904: — As  regai'ds  costs,  their  Lordnhips 
have  heard  a  separate  argument,  and  they  desire 
to  say  that  they  are  much  obliged  to  the  learned 
counsel  on  both  sides  for  the  industry  and  care 
which  they  have  bestowed  upon  the  question.  It 
will  be  enonsh  to  state  the  oonolusions  at  which 
their  Lordships  have  arrired.  It  cannot  be 
disputed  that  over  and  over  again  before  this 
tribuna],  the  Crown  has  been  treated  in  the 
matter  of  costs  just  like  a  private  litigant.  It 
appears,  however,  Uiat  no  case  can  be  found  in 
which  the  point  was  areued.  All  the  cases  seem 
to  fall  under  one  or  other  of  the  following  three 
heads : — (1)  Cases  where  the  Crown  has  been 
treated  as  an  ordinary  litigant,  under  the  autho- 
rity of  local  statutes,  as  is  generally  the  case  in 
the  self-goveming  colonies ;  (2)  Cases  where  the 
question  arose  under  a  petition  of  right  or  some 
proceeding  analogous  to  a  petition  of  right ;  (3) 
Exceptional  oases  where  justice  seemed  to  require 
that  the  Crown  should  pay  costs,  or  where  the 
Crown  was  not  unwilling  to  be  treated  as  an 
ordinary  litigant.  The  present  case  cannot  be 
bronght  under  any  of  these  heads.  There  is  no 
ordinance  in  Sierra  Leone  authorising  the  court 
to  treat  the  Crown  as  an  ordinary  litigant,  and 
the  app<dlant  has  succeeded  in  spite  of  demerits. 
Mr.  Mnir  Mackenzie  rcdied  on  sect.  19  of  the 
ordinance  of  the  10th  Nov.  1881,  which  declares 
that  statutes  ot  general  application  whioh  were  in 
force  in  England  on  the  Ist  Jan.  1880,  should  be 
in  force  in  Sierra   Leone  from  the  date  of  the 


ordinance  coming  into  effect.  He  contended  that 
that  section  imported  into  the  colony  the  Act 
18  &  19  Vict  o.  90.  Their  Lordships,  however, 
are  of  opinion  that  that  Act  is  not  a  statute  of 
general  application  within  the  meaning  of  sect.  19 
of  the  ordinance  in  question.  It  only  deals  with 
proceedings  in  the  United  Kingdom.  In  the 
result,  therefore,  their  Lordships  are  of  opinion 
that,  in  dealing  with  costs  in  cases  between  the 
Crown  and  a  subject,  this  board  ought  to  adhere 
to  the  practice  of  the  House  of  Lords,  and  that  in 
future  the  rule  should  be  that  the  Crown  neither 
pays  nor  receives  costs  unless  the  case  is  governed 
by  some  local  statute,  or  there  are  exceptional 
circumstances  justifying  a  departure  from  the- 
ordinarr  rule.  In  the  present  case  their  Lord- 
ships think  that  the  order  appealed  from  should 
be  reversed  without  costs,  and  that  there  should 
be  no  costs  of  the  appeal. 

Solicitors  for  the  appellant,  Bedfem  and  Hunt. 

Solioitor  for  the  respondent.  Solicitor  to  the: 
Tretuury. 


S^ttjtme  Cirart  id  "^v^Mwct. 


COURT   OF   APPEAL. 

Monday,  June  20. 

(Before  Yaughait  Williams,  Bomeb,  and 
Cozens-Habdt,  L.JJ.) 

Be  Spabk's  Tbubtb  ;  Mabbbt  v.  Spabe.  (a> 

APPBAL  PBOM  THE   CHAHCBBY  DIVIBION. 

Separation  deed  —  Beeoneiliation  —  Voluntary 
eetUement — Betumption  of  eokabitation — Trutt 
for  ekHdren — Ckildren  born  before  and  after 
teparalion. 

Appbal  by  the  husband  from  a  decision  of  Eeke- 
wich,  J.  (90  L.  T.  Rep.  54).  "^ 

By  articles  of  agreement  dated  the  25th  Feb. 
1893,  and  expressed  to  be  made  between  a  husband 
and  wife  and  a  trustee,  after  reciting  misconduct 
by  the  husband  and  that  the  deed  was  executed  as 
a  condition  of  mutual  separation,  and  in  considera- 
tion of  the  wife  taking  the  custody  of  the  children 
it  was  thereby  agreed  by  the  husband  to  assign 
to  the  trustee  a  siiare  under  a  certain  will  upon 
trust  to  pay  the  annual  interest  and  proceeds 
thereof  to  the  wife  for  life,  and  after  her  decease 
to  divide  the  same  equally  between  such  of  the 
children  of  the  marriage  as  should  attain  the  age 
of  twenty-one  years  or,  being  daughters,  marry 
under  that  age ;  and  in  consideration  of  such 
assignment  the  wife  covenanted  not  to  molest  the 
husband  or  to  compel  him  to  maintrftiTi  herself  or 
the  children. 

The  husband  and  wife  separated  under  the 
agreement,  but  before  the  end  ot  1893  they 
became  reconciled,  resumed  cohabitation,  and  bad 
since  lived  together. 

Three  children  were  bom  before  the  agreement 
ajid  three  afterwards. 

It  was  now  wished  to  apply  the  capital  ot  the 
share,  the  subject  of  the  agreement,  to  the  main- 
tenance of  the  children,  the  trustee  having 
regularly  paid  the  dividends  of  the  investments  ot 

(a)  BepoiMd  b;  E.  A.  ScaitouLiY,  Baq.,  Buniter  aV-Law.?  I  p 
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•the  share  to  the  hosband  from  the  date  of  the 
agreement. 

The  qnestion  waa  whether  the  agreement  con- 
stitated  a  mere  Beparation  deed  revocable  upon 
reoODciliation,  or  whether  it  was  a  binding  volun- 
tarr  settlement  in  respect  of  the  provision  for  the 
children. 

It  was  decided  by  Kekewich,  J.  that  retnm  to 
«ohabitation  had  not  affected  the  volnntary 
««>ttlement  contained  in  the  agreement,  the  trusts 
of  which  were  still  anbsisting. 

The  hnsband  now  appealed. 

Ward  Coldridge  for  the  appellant. 

LeoHard  Mo$$op  for  the  respondents  the  wife 
«nd  children. 

Harry  Greenwood  for  the  respondent  the  trastee 
•of  the  deed. 

On  the  opening  of  the  appeal  a  compromise  was 
snggested,  and  in  the  resolt  the  Coust  ( Vanghan 
'Wi^ams,  Bomer,  and  Cozena-Hardy,  L.  JJ.)  made 
«  declaration  by  wa^  of  compromise  of  the  appeal, 
-aU  parties  consenting — the  infant  children  with 
the  approval  and  sanction  of  the  court — that  the 
ultimate  trust  contained  in  the  deed  of  the  25th 
Peb.  1893  should  be  expanded  and  so  take  effect 
as  that  the  property  comprised  therein  should  be 
held  in  trust  after  the  death  of  the  wife  for  all 
the  children  of  the  marriage,  whether  bom  before 
or  after  the  separation,  and  not  merely  for  the 
children  in  existence  at  the  date  of  the  deed,  the 
trustee  to  be  at  liberty  to  pay  the  costs  of  all 
parties  (his  own  as  between  solicitor  and  client) 
^ut  of  the  trust  fund. 

Solicitors :  J.  T.  Campion ;  Moitop  and  Bolfe. 


June  6  and  July  18. 

-(Before  Yauohan  Wiluamb.  Romeb,  and 

Cozbns-Habdt,  L.JJ.) 

Jte  A.  (a  person  of  onsoand  mind  not  so  found  by 

inquisition),  (a) 

OBIOIITAL  APPLICATION  TO  THE  LOBDS  JUSTICES 
SITTING  IH  LUNACY. 

Lunacy — Marriage  settlement — Wife  a  lunatic — 
Power  of  appointment  among  children — Power 
vetted  in  lunatic  "  in  the  character  of  trustee  " — 
Jurisdiction  to  authotnse  exercise  of  power  by 
committee  of  lunatic — Lunacy  Act  1890  (53  Vict, 
e.  5),  ss.  120  (I),  128, 
I  Beet.  128  of  the  Lunacy  Act  1890  empowert  a 
judge  exercising  jurisdiction  in  Lunacy  to  make 
an  order  for  the  exercise  by  the  committee  of  the 
estate  of  a  lunatic  not  so  found,  in  the  name  and 
on  behalf  of  the  lunatic,  of  a  limited  power  of 
joint  appointment  vested  by  a  marriaje  settle- 
ment in  the  wife  (the  lunatic)  and  the  husband 
(the  committee). 
8o  held  by  Vaughan  Williams  and  Romer,  L  JJ., 

dissentiente  Cozens-Hardy,  L.J. 
Bt  a  marriage  settlement  the  capital  of  certain 
trust  funds  was  settled,  subject  to  the  life 
interests  of  the  hnsband  and  wue,  upon  trust  for 
auoh  one  or  more  children  of  the  marriage  as  the 
parents  during  their  joint  lives  jointly l>y  deed, 
or  the  survivor  by  will  (with  or  without  power  of 
revocation  and  new  appointment)  should  appoint, 

(a)  BapoiMd  by  E.  A.  Sckatcbut,  Biq.,  B»nl(t«t-M-L»w. 


and  in  default  of  appointment  for  the  children  at 
twenty-one  years  of  age  or  marriage  equally. 

The  wife  was  a  person  of  unsound  mind  not  so 
found  by  inquisition. 

The  hnsband  was  appointed  by  the  judge  in 
lunacy  to  exercise  the  powers  of  a  committee  of 
the  estate. 

An  application  was  made  by  the  hnsband  for 
leave,  on  behalf  of  the  lunatic,  to  exercise  or  concur 
in  exercising  the  joint  power  of  appointment  in 
the  marriage  settlement,  by  appointing  a  portion 
of  the  trust  funds  to  two  of  the  children  in  the 
manner  in  the  application  mentioned. 

The  question  was  whether  sect.  128  of  the 
Lunacy  Act  1890  gave  jurisdiction  to  make  an 
order  for  the  exercise  by  the  committee  of  the 
limited  power  of  joint  appointment. 

By  that  section  it  is  provided  that : 

Where  a  power  is  vested  in  a  lunatic  in  the  obaraoter 
of  troitee  or  guardian,  or  the  oonwnt  of  a  Innatio  to  the 
exeroise  of  a  power  is  neoeiauy  in  the  like  oharaoter, 
or  ai  a '  oheok  upon  the  nndne  ezeroiee  of  the  power, 
and  it  appatn  to  the  jndge  to  be  expedient  that  the 
power  abonld  be  exeroiaed  or  the  oonaent  given,  the  oom- 
mittee  cf  the  estate,  in  the  name  and  on  behalf  of  the 
lanatio,  nnder  an  order  of  the  jadge,  made  npon  the 
appUoation  of  any  person  interested,  may  azeroiae  the 
power  or  give  the  oonaent  in  anoh  manner  aa  the  ordai 
dirsota. 

The  application  came  on  to  be  heard  before  the 
Master  in  Lunacy,  who  adjourned  it  to  be  heard 
before  Cozena-Ha^y,  L.J.  sitting  in  Lunacy  in 
chambers,  who  in  turn  adjourned  it  to  be  heard 
before  the  Lords  Justices  sitting  in  Lunacy  in 
conrt. 

The  application  accordingly  now  came  on  to  be 
heard. 

Farwell  for  the  applicant. — ^The  question  raised 
by  this  application  is  whether  the  court  has  juris. 
diction,  under  the  Lunacy  Act  1890,  to  order  the 
committee  of  a  lunatic  to  exercise  a  limited 
power  of  joint  appointment.  The  master  in 
lunacy  thought  tmit  he  ought  to  authorise  the 
exercise  of  the  power,  bat  he  was  doubtful  whether 
he  had  jurisdiction  to  order  it.  The  question 
arises  under  sect  120  or  sect  128  of  the  Act.  As 
to  the  exercise  of  a  power,  it  has  been  held  tiiat 
where  absolute  discretion  has  been  fpven  to 
trustees  as  to  such  exercise,  the  court  will  not 
compel  him  to  exercise  it,  but  if  they  propose  to 
exercise  it  the  court  will  see  that  they  do  not 
exercise  it  improperly  or  unreasonably : 

Tempest  v.  Lord  Camoys,  48  L.  T.  Bep.  13 ;  81  Ch. 
Div.  571. 

As  to  the  priadple  npon  which  the  old  doctrine 
of  equity  as  to  illusory  appointments  was  based, 
see  the  observations  of  Eindersley,  V.C.  in  Coffin 
V.  Cooper  (2  Dr.  &  Sm.  365,  at  p.  373)  and  also  of 
Lord  Eidou,  L.C.  in  Butcher  y.  Butcher  (I  Yes. 
&  B.  79).  Although  a  power  is  not  a  tmst,  yet  I 
submit  that  the  donee  of  a  power  for  the  porpoee 
of  exercising  that  power  is  a  trustee.  [Cozbns- 
Habdy,  L.J. — But  the  donee  of  a  power  may 
release  the  power.]  He  is  not  a  trustee  of  the 
power  itself,  but  when  he  exercises  the  power  he 
becomes  a  trustee.  The  donee  may  not  be  com- 
pelled to  exercise  the  power,  but  if  he  does  so  he 
18  in  a  fiduciary  position  for  the  purpose  of 
exercising  the  power  in  accordance  witn  its  terms. 
He  exercises  the  power  for  the  purpose  of 
benefiting  the  objects  of  the  power.    The  duty  ia 
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east  upon  him  to  appoint  to  the  objeota  of  the 
power  if  he  thinks  neht  to  exercise  it.  Bee  the 
observations  of  Lord  Westbnry,  L.C.  in  Topham  v. 
Dvke  of  Portland  (22  L.  T.  Bep.  851 ;  L.  Bep. 
5  Oh.  App.  40).  [Vattohan  Williams,  L.J. — 
Let  OS  have  your  best  instance  of  a  power  of 
appointment  making  the  donee  of  the  power  a 
trnatee.l  That  is  exemplified  bj  the  power  of 
appointing  new  tmstees : 

Be  Shortridge,  71  L.  T.   Bfp.  799  j   (1895)  1  Cb. 
278,  at  p.  283. 
He  referred  also  to 

Be  NevM,  54  L.  T.  Bep.  290 ;  31  Cb.  Div.  161. 
[BoMBB,  L.J.  referred  to  Be  Oarrod  (54  L.  T. 
ilep.  291 ;  31  Oh.Div.  164).  Vauqhan  Williams, 
L.J. — In  Be  Skeata'  Settlement ;  Skeats  v.  Eeant 
(61  L.  T.  P«p.  500;  42  Ch.  Div.  522,  at  p.  526) 
Kay,  J.  had  to  deal  specifically  with  this  qaestion ; 
and.  in  that  case  the  learned  judge  remarked  that 
the  power  of  appointment  of  new  trustees  was  "  a 
power  of  a  fiduciary  character,  and  that  conse- 
quently the  man  who  exercises  it  is  exercising  a 
duty  of  a  fiduciary  nature."]         Cur.adv.vuU. 

July  18. — ^The  following  judgments  were  de- 
livered:— 

Yahohak  Williams,  L.J.  read  his  judg- 
ment:— In  this  case  the  question  is  whether 
the  128th  section  of  the  Lunacy  Act  1890  gives 
to  a  judge  exercising  jurisdiction  in  Lunacy 
jurisdiction  to  make  an  order  for  the  exercise 
by  the  committee  of  the  estate  of  a  lunatic 
not  so  found,  in  the  name  and  on  behalf  of  the 
lunatic,  of  a  limited  power  of  joint  appointment, 
Tested  by  a  marriage  settlement  in  the  lunatic 
(the  wife)  and  the  applicant  the  husband.  The 
words  of  the  power  run  thus :  [His  Lordship  read 
the  material  clauses  of  the  marriage  settlement, 
and  continued :]  The  128th  section  of  the  Lunacy 
Act  1890  runs'  thus  :  [Uis  Lordship  read  it,  and 
continued :]  Now,  is  this  power  of  appointment 
by  tbo  husband  and  wife  jointly  during  their  joint 
lives  with  or  without  power  of  revooation  and 
new  app<nntment  a  power  which  is  "  vested  in  the 
lonatic  in  the  character  of  trustee  or  guardian  "  P 
In  the  case  of  Coffin  ▼.  Cooiper  (2  Dr.  &  8m.  365), 
Kindersley,  Y.G.  was  dealing  with  the  exercise 
hy  a  married  woman  of  a  power  of  appointment 
by  will  over  a  fund  to  be  divided  among  her 
children,  which  power  had  been  exercised  by  the 
married  woman  in  pursuance  of  covenants  by 
deeds  with  one  of  her  sons  and  third  parties  that 
she  should  apjK>int  in  favour  of  such  son  not  less 
than  a  certain  sum  out  of  the  fund.  By  the 
same  deeds  the  son  mortgaged  to  such  third 
parties  all  his  interest  in  the  fund,  whether  by 
appointment  or  in  default  of  appointment,  and 
tbe  learned  Yice-Ohancellor  held  that  the  appoint- 
ment was  good  notwithstanding  the  covenants  in 
the  deeds.  In  the  course  of  his  judgment  he  used 
these  words:  "In  the  absence  of  auUiorify,  I 
should  have  decided  this  case  with  reference  to 
certain  brood  principles,  the  soundness  of  which 
cannot,  I  think,  be  disputed.  One  is  that  a  power 
to  appoint  among  children  is  a  power  in  the  nature 
of  a  trust,  created  and  intended  to  be  exercised 
with  a  view  to  the  benefit  of  the  objects  of  the 
power,  as  a  class,  and  as  individu^."  In  the 
case  of  Be  NevUl  (54  L.  T.  Bep.  290 ;  31  Gh.  Div. 
161),  which  was  a  case  in  which  trustees  had  a 
power  of  advancement  with  the  consent  of  the 


husband  and  wife  and  the  husband  was  found 
lunatic,  the  court  purporting  to  act  under  sect.  137 
of  the  Lunacy  Act  of  1853,  the  section  corre- 
sponding with  sect.  128  of  the  Act  of  1890,  it  was 
held  that  there  was  jurisdiction  to  authorise  his 
committee  to  consent.  This,  of  courae,  is  a  case, 
not  of  tbe  exercise  of  a  power,  but  of  consent 
to  the  exercise  of  it,  but  there  is  no  reason  why 
the  exercise  of  the  power  and  the  consent  should 
be  dealt  with  differently.  In  the  case  of  Be 
Harwood  (66  L.  T.  Bep.  502;  35  Oh.  Div.  470) 
the  court  doubted  as  to  how  far  a  power  of  sale 
fell  within  sect.  1S6  of  the  Act  of  1853— the 
section  dealing  with  powers  vested  in  a  lunatio 
for  his  own  benefit.  The  next  case  is  B-e  Skeats' 
Settlement ;  SkeaU  v.  Eaani  (61  L.  T.  Bep.  50O; 
42  Ch.  Div.  522),  a  case  dealing  with  power  of 
appointment  of  new  trustees.  Kay,  J.,  dealing; 
with  that  power,  says  :  "  I  come  to  the  conolusioni 
that  the  power  is  a  power  of  a  fiduciary  character,, 
and  consequently  that  the  man  who  exercise»- 
it  is  exercising  a  duty  of  a  fiduciary  natnre- 
to  the  eeitui  que  trust."  In  Be  Little  ;  Be' 
Harrison  (60  L.  T.  Bep.  246;  40  Oh.  Div.  418),. 
Kay,  J.,  dealing  with  an  appointment  by  a  married, 
woman  under  a  limited  power  in  favour  of  children,, 
after  pointing  out  that  there  is  no  doubt  that- 
there  may  be  a  case  in  which,  where  there  has 
been  a  bond  fide  release  not  made  for  any  corrupt  - 
purpose  of  the  appointor,  the  release  is  good, 
goes  on  to  say,  "  the  power  to  distribute  the  fund 
among  the  children  of  the  tenant  for  life  ia  t^ 
power  .  .  .  essentially  in  that  respect  in  thfr 
nature  of  a  trust."  In  Be  Martha  Bagga  (71  L.  T. 
Bep.  138  ;  (1894)  2  Oh.  416n.)  the  Court  of  Appeal 
held  "  that  the  power  of  sale  vested  in  a  lunatic 
under  the  Settled  Land  Act  1882  was  not  exer-  - 
cisable  by  the  committee  under  the  jurisdiction 
conferred  by  sect  128  of  the  Act  of  1890."  Having 
regard  to  these  authorities,  I  have,  on  the^ 
whole,  come  to  the  conclusion  that  sect.  128  of 
the  Act  of  1890  does  give  jurisdiction  to  th» 
judge  to  direct  the  committee  to  exercise- 
the  power  of  apointment  on  behalf  and  in. 
the  name  of  the  lunatic.  I  have  come  to  this 
conclusion  with  more  hesitation  because  I  regret- 
to  say  that  Cozens- Hardy,  L.J.  does  not  concur 
in  it.  The  section  is  not  clear;  but  the  words- 
"  in  the  character  of  trustee  "  are  wide  enough,  if 
liberally  construed,  to  cover  this  power  of  appoint^ 
ment  in  respect  of  which  the  appointor  undoubt- 
edly owes  a  fiduciary  duty  to  the  children, 
although,  as  pointed  out  by  Kay,  J.,  and,  indeed, 
by  Kindersley,  Y.C,  the  appointor  may  release 
the  power  and  do  other  things  which  a  trustee  in 
the  strict  sense  of  the  woi^  could  not  do.  It 
seems  to  me,  therefore,  one  should  examine  the 
section  and  the  nature  of  the  power,  and  consider 
whether  the  Legislature  could  have  intended  that 
such  a  power  should  be  exercised  by  the  com- 
mittee. Now,  it  is  true  that  the  power  is  such 
that  the  parties  to  the  statement  must  have 
contemplated  the  personal  qualifioations  of  a 
mother  conjoinUy  with  the  father  to  exercise 
such  a  power,  and.  it  might  therefore  be  said  that 
such  a  power  was  not  proper  to  be  exercised  by 
the  committee  or  a  trustee,  who  would  have  pre- 
sumably no  such  personal  qualification.  But  I 
thinkjthat  the  answer  to  this  is  that  this  must  often 
be  equally  true  of  a  trustee  strictly  so  called,  for 
many  a  trustee  is  chosen  either  for  his  personal 
qualifications  or  for  the  relation  in  whio^  he  stands 
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to  the  eeituit  qwe  trust,  and,  notwithstanding  this 
objection,  it  is  plain  that  sect.  128  would  give 
jurisdiction  to  the  court  to  direct  the  nommittee 
to  exercise  all  the  powers  and  discretion  of  the 
named  trustee.  It  follows,  therefore,  that  this 
case  must  go  back  to  Master  Ambrose  to  con- 
sider if  it  is  one  in  which  the  order  ought  to  be 
made. 

BoKBB,  L.J.  said : — The  question  which  we  bare 
to  decide  here — whether  a  limited  power  of  the 
kind  arising  in  this  case  falls  within  sect.  128  of 
the  Lunacy  Act  1890 — is,  to  my  mind,  one  of  con- 
siderable difficulty.  I  have  had  the  opportunity 
of  reading  the  written  judgment  which  Cozens- 
Hardy,  L.J.  is  about  to  deliver,  and  I  fully  feel 
the  force  of  the  reasoning  of  that  judgment.  At 
the  same  time  I  have  come  to  the  conclusion  on 
the  anthoritiea  as  they  stand  that  such  a  power 
does  fall  within  the  section.  Sect.  128  has  always 
received  a  veiy  wide  interpretation,  and  in  par- 
ticular it  is  clear  that  the  words  a  power  "  vested 
in  a  Incatio  in  the  character  of  trustee  or  guar- 
'dian"  are  not  limited  to  cases  in  which  the 
lunatic  is  in  fact  a  trustee.  The  words  "  in  the 
character  of  "  are  very  general,  and  seem  to  me  to 
be  synonymous  with  such  words  as  "  in  the  nature 
•of,"  and  cover  cases  in  which  the  lunatic  is  not 
a  trustee,  but  holds  the  power  in  something  like  a 
fiduciary  capacity.  I  do  not  propose  to  go  through 
the  authorities,  which  are  fully  dealt  with  by 
my  Lord  and  Cozens-Hardy,  L.J.  But  I  may  call 
attention  in  particular  to  the  case  of  Be  Short- 
rid^e  (71  L.  T.  Bep.  799;  (1895)  1  Cb.  278),  in 
which  the  Lord  Chancellor  (Lord  Halsbary)  said 
that  the  objection  that  the  power  of  appointing 
new  trustees  was  not  a  power  "  vested  in  a  lunatic 
in  the  character  of  trustee  or  guardian  "  within 
the  meaning  of  sect.  128  was  a  hypercritical  ob- 
jection. And  the  only  remark  pointing  in  an 
opposite  direction  to  that  indicated  by  me  which 
I  need  notice  is  that  made  by  Bigby,  L.J.  in  Be 
Salt  (73  L.  T.  Bep.  598;  (1896)  1  Oh.  117),  where 
dealing  with  a  power  of  leasing  vested  in  a  tenant 
for  lite  under  the  Settled  Land  Acts,  he  said  that 
that  was  not  a  power  vested  in  the  lunatic  as  a 
trustee  or  guardian.  But  that  objection  was  not 
necessary  lor  his  decision  in  that  case;  and 
apparently  he  was  not  considering  the  precise 
point  which  we  have  to  determine  here.  It  is 
significant  that  he  seems  to  have  thought  that 
the  question  was  whether  the  lunatic  was  a 
trustee  or  guardian,  but  the  actual  words  are  "  in 
the  character  of  trustee  or  guardian,"  which  have 
been  judicially  interpreted  as  having  a  much 
wider  effect.  In  fact,  I  cannot  help  thinking 
that  sect.  128  of  the  Lunacy  Act  1890  is  correla- 
tive with  sect.  120,  sub-sect.  (I),  of  the  same  Act, 
which  gives  power  to  the  judge  in  Lunacy  to 
"  exercise  any  power  or  give  any  consent  required 
for  the  exercise  of  any  power  where  the  power 
is  vested  in  the  lunatic  for  his  own  bendit  or 
the  power  of  consent  is  in  the  nature  of  a  bene- 
ficial interest  in  the  lunatic."  Coupling  these 
words  with  the  language  of  sect.  128,  I  cannot 
help  thinking  that  the  two  sections  taken 
together  were  intended  to  cover  all  cases  where 
powers  or  powers  of  consenting  are  vested 
in  a  lunatic.  It  seems  to  me  that  tue  view  taken 
by  the  courts  of  the  large  effect  of  that  part  of 
sect.  128  which  speaks  of  powers  is  borne  out  by 
the  proviRion  in  the  same  section  where  the 
consent  of  a  lunatic  to  the  exercise  of  a  power  is 


necessary.  The  section  authorises  the  judge,  on 
behalf  of  the  lunatic,  to  g^ve  the  consent  where 
"  the  consent  of  a  lunatic  to  the  exercise  of  a 
power  is  necessary  in  the  like  character,  or  as  a 
check  upon  the  undue  exercise  of  the  power." 
Those  words  are  very  large,  and  it  Eeems  strange, 
if  the  view  which  I  am  not  taking  were  the  true 
one,  why  such  a  distinction  should  be  drawn 
between  the  right  of  a  judge  in  Lunacy  to 
exercise  the  i>ower  and  his  right  to  give  the 
consent  to  exercise  the  power.  For  example, 
suppose  a  limited  power  such  as  I  am  now  con- 
sidering was  given  to  a  husband  and  wife 
jointly.  It  is  said  that  in  that  case  the  power 
would  not  be  exercisable  by  the  court  if  the  wife 
were  a  lunatic,  whereas  if  the  power  was  given  to 
the  husband  to  be  exercised  with  the  consent  of 
the  wife  the  court  would  have  jurisdiction  to 
give  the  consent.  Seeing  that  the  consent  is  "  a 
check  upon  the  undue  exercise  of  the  power,"  to 
my  mind  it  would  be  a  strange  and  anomalous 
result  to  say  that  in  the  one  case  the  court  would 
have  jurisdiction  and  in  the  other  not.  Further, 
I  think  that  sect.  129  shows  what  a  large  inter- 
pretation is  placed  upon  sect.  128  by  the  Act 
itself.  For  sect.  129  purports  to  deal  with  the 
power  of  appointing  new  trustees,  not  as  a 
separate  matter  and  separate  kind  of  power,  but 
as  one  clearly  falling  within  sect.  128.  And 
therefore  it  contains  merely  subsidiary  provisions 
as  to  the  consequences  of  the  exercise  of  the  power 
by  the  judge  in  Lunacy.  It  is  said  that  the 
power  of  appointing  new  trustees  is  distinguish- 
able from  a  limited  power  of  appointment  such  as 
we  are  now  considering.  No  doubt  there  is  a 
distinction.  It  is  said  that  the  distinction  is  that 
in  the  case  of  a  power  to  appoint  new  trustees,  if 
none  are  appointed  by  the  donee  of  the  power,  the 
court  can  exercise  the  power  apart  from  the  pro- 
visions of  the  Lunacy  Act  1890.  That  is  not 
accurate.  The  court  cannot  exercise  the  power. 
What  it  does  is  to  appoint  new  trustees  under  its 
general  jurisdiction.  In  considering  the  present 
case,  no  reliance  can  be  placed  upon  any  such 
distinction.  For  example,  take  the  provision  in 
sect.  128  as  to  consenting  to  the  exercise  of  a  power. 
In  an  ordinary  case,  if  the  person  to  whom  the 
right  to  consent  is  given  refuses  to  give  his  con- 
sent, the  court  cannot  give  the  consent  for  him. 
But  if  the  person  to  whom  the  right  is  given  is  a 
lunatic,  the  court  can  give  the  consent.  There- 
fore the  test  is  not  whether  in  an  ordinary  case 
the  court  has  jurisdiction  to  exercise  the  power  or 
to  give  the  consent  if  the  person  in  whom  the 
power  or  right  of  consent  is  vested  infuses  to 
act.  That  being  the  interpretation  to  be  placed 
on  sect.  128,  which  confers  very  large  powers,  I 
have  only  to  consider  whether  a  limit^  power 
such  as  that  with  which  we  are  now  dealing  is 
one  which  can  be  exercised  by  the  court  as  being 
vested  in  a  person  in  the  character  of  trustee. 
As  to  that,  in  my  judgment  in  the  case  of  a  power 
of  appointment  among  children — that  is  to  say,  a 
power  to  be  exercised  on  behalf  of  the  chilaren 
—no  doubt  the  donee  of  the  power  cannot  be 
compelled  to  exercise  it.  But  when  he  does 
exercise  it,  he  stands  in  a  fiduciary  position 
towards  the  children,  and  therefore  it  is  that  the 
courts  have  refused  to  give  effect  to  appoint- 
ments where  they  were  illusory  or  were  exercised 
in  fraud  of  the  power.  On  the  whole,  I  have  come 
to  the  conclusion  that  the  limited  power  in  the 


Digitized  by 


Google 


Oct.  29,  19M.] 


THE  LAW  TIMES. 


[Vol.  XCI.-241 


Ct.  or  App.]        Be  A.  (a  person  of  nnsonnd  mind  not  bo  found  by  inqnisition).        [Ct.  OF  App. 


preaent:  case  does  fall  within  sect.  128,  and  that 
the  judge  in  Lnnao/  has  jurisdiction  to  exer- 
cise it.  This,  however,  is  a  jurisdiction  which 
can  only  arise  and  be  exercisable  in  Lunacy  in 
very  special  cases.  Indeed,  the  cases  in  which 
the  power  can  be  exercised  by  the  court  are 
so  few  as  no  doubt  to  account  for  no  precedent 
having  been  found  of  its  previous  exercise  by  the 
court. 

Cozens-Habdt,  L.J.  read  his  judgment : — 
This  summons  raises  an  important  and  difBcult 
question,  whether  it  is  competent  to  the  court  to 
authorise  a  committee  to  exercise  a  special  power 
of  appointment  in  favour  of  children  contained 
in  the  marriage  settlement  of  the  lunatic.  The 
settlement  is  in  common  form — that  is  to  eay, 
subject  to  the  life  interests  of  the  parents,  the 
capital  is  held  upon  trust  for  such  one  or  more 
of  the  children  as  the  parents  jointly  by  deed, 
or  the  survivor  by  will,  shall  appoint,  and  in 
default  for  the  children  at  twenty-one  or  marriage 
equally.  The  wife  in  the  present  case  is  a  person 
of  unsound  mind  not  so  found  by  inquisition,  and 
the  application  is  made  under  aect.  116  of  the 
Lunacy  Act  1890.  Now,  it  is  clear  that  some 
statutory  authority  must  be  found  to  justify  what 
is  proposed.  Two  sections  of  the  Lunacy  Act 
1890  have  been  referred  to,  sect.  120  (t)  and 
sect.  128.  With  respect  to  the  former,  it  is  suffi- 
cient to  say  that  this  is  not  a  power  "  vested  in 
the  lunatic  for  his  own  benefit,"  and  the  case 
cannot  therefore  be  brou((ht  within  that  section. 
With  reference  to  sect.  128  there  is  more  difficulty. 
That  section  is  as  follows :  [His  Lordship  i-ead 
it,  and  continued :]  It  has  been  held  under  that 
section  and  under  the  corresponding  sect.  137  of 
the  Act  of  1853,  that  the  court  can  authorise  the 
oommittee  to  exercise  a  power  of  appointing  new 
tmstees:  (Bt  Bowman,  3  De  G.  &  J.  658;  Be 
8hortridg«,  71  L.  T.  Rep.  799 ;  (1895)  1  Oh.  278). 
This  conclusion'  was  inevitable,  for  aect.  129, 
which  corresponds  with  sect.  138  of  the  earlier 
Act,  expressly  asserts  that  the  Act  extends  to 
such  a  power.  It  may  not  be  strictly  accurate  to 
describe  a  power  of  appointing  new  trustees 
vested  in  a  Innatic  as  "  a  power  vested  in  the 
lonatic  in  the  character  of  trustee " ;  but  it  is 
nevertheless  true  that  the  appointment  of  a  new 
trustee,  if  the  donee  of  the  power  could  not  or 
would  not  act,  could  be  enforced  or  secured  by 
the  beneficiaries  in  a  proper  case  under  the 
general  or  statutory  jurisdiction  of  the  Oourt  of 
Obancery  :  {Be  Sparrow,  L.  Rep.  5  Ch.  App.  862). 
It  is  therefore  no  great  stretch  of  language  to 
hold  that  such  a  power  is  one  which  falls  within 
the  terms  of  sect.  128.  There  are  many  instances 
in  which  a  power  is  vested  in  a  lunatic  in  the 
character  of  trustee— e.^r.,  the  powers  of  advance- 
ment and  maintenance  contained  in  the  present 
settlement  are  given  to  "  the  trustees  or  trustee 
for  the  time  being."  It  is  sufficient  to  refer  to  Be 
Boyee  (4  De  G.  J.  k  Sm.  205).  Lord  Westbury 
says,  at  p.  209 :  "  But  assuming  the  trustee  to 
take  merely  a  power  to  sell  the  real  estate,  his 
position  under  the  will  is  this :  he  is  appointed 
trustee;  he  is  directed  peremptorily  to  sell  the 
testator's  real  estate  on  the  widow's  death ;  he  is 
empowered  to  give  effect  to  that  sale  by  the  exe- 
cution of  all  necessary  convOTances.  In  other 
w(nrds,  three  things  are  combined  in  his  person 
nnder  the  language  of  the  will — namely,  the  office 
of  lametee,  a  personal  obligation,  and  a  power  of 


fulfilling  and  discharging  that  obligation.  Where 
these  three  things  concur,  the  case  in  my  judg- 
ment falls  within  the  statutes,  and  the. court 
has  jurisdiction  thereunder  to.  appoint  a  new 
trustee."  It  is,  however,  difficult  to  maintain 
that  a  special  power  of  appointment,  the  exer- 
cise of  which  wi  1  defeat  a  child's  vested  interest, 
can  be  considered  as  a  power  vested  in  a 
parent  "in  the  character  of  trustee."  There 
18  no  obligation  upon  a  parent  to  appoint.  Such 
a  power  miy  be  released.  The  Oourt  of  Chancery 
could  not  nnder  its  general  or  statutory  jurisdic- 
tion provide  for  the  execution  of  such  a  power. 
In  Be  Martha  Bagga  (71  L.  T.  Rep.  138 ;  a894) 
2  Ch.  416n.)  it  was  contended  that  by  virtue  of 
sect.  116  and  sect.  128  the  judge  in  Lunacy  could 
authorise  the  applicant  to  exercise  the  power  of 
sale  conferred  upon  the  alleged  lunatic  as  tenant 
for  life  nnder  the  Settled  Land  Act,  as  being  a 
power  vested  in  the  alleged  lunatic  "in  the 
character  of  trustee,"  and  the  language  of 
sect  53  of  the  Settled  Land  Act  was  relied  upon 
as  showing  that  in  exercising  such  a  power  the 
tenant  for  life  is  deemed  to  ^  in  the  position  of 
a  trustee.  But  the  Oourt  of  Appeal  declined  to 
accept  this  view.  And  in  Be  Salt  (73  L.  T.  Rep. 
598 ;  (1896)  1  Ch.  117)  Rigby,  L.J.,  in  referring 
to  Be  Martha  Baggt  {vibi  tup.),  says  (at  p.  121  of 
(1896)  1  Ch.)  that  the  lunatic  was  clearly  not  a 
trustee  within  sect.  128.  It  is  true  that  in  Be  X. 
(71  L.  T.  Rep.  139 ;  (1894)  2  Ch.  415),  where  a 
settlement  contained  a  power  enabling  the  alleged 
lunatic  tenant  for  life  to  sell  with  the  consent  of 
the  trustees,  and  the  master  had  found  that  a 
sale  was  desirable,  the  Court  of  Appeal  held 
that  it  could  authorise  the  exercise  of  the  power 
of  sale,  but  without  saying  whether  it  was  under 
sect  120  as  being  a  power  for  the  benefit  of  the 
alleged  Innatic,  or  under  sect.  128,  or  under  both 
sections.  Those  three  cases  are  not  perhaps 
easily  reconciled,  bat  they  seem  to  me  to  estao- 
lish  the  proposition  that  it  is  not  enough,  in 
order  to  bring  a  case  within  sect.  128,  to  make 
out  that  a  power  is  fiduciary  in  its  nature,  or 
that  if  exercised  it  must  be  exercised  fairly  and 
honestly  and  without  any  personal  beneficial 
interest.  The  present  power  is  beyond  doubt  one 
of  that  nature  :  {Palmer  v.  Locke,  43  L.  T.  Rep. 
294 ;  15  Ch.  Div.  294,  at  p.  303).  Bat  I  am  not 
prepared  to  say  that  it  is  a  power  vested  in  the 
lunatic  "  in  the  character  of  trustee."  I  may  add 
that  the  express  mention  in  sect.  120  {h)  of  a 
power  of  leasing  vested  in  a  lunatic  having  a 
limited  estate  supports  the  view  that  such  a  power 
would  not  fall  within  the  general  language  of 
sect.  128.  Mr.  Farwell,  in  his  able  argument, 
relied  upon  the  decision  of  the  Court  of  Appeal 
in  Be  NevUl  (54  L.  T.  Rep.  290;  31  Oh.  Div. 
161),  where  it  was  held  tJiat  the  court  could 
authorise  the  oommittee  to  consent  to  the 
exercise  of  a  power  of  advancement  given  to  the 
trustees  with  the  consent  of  the  lunatic,  but  on 
consideration  I  do  not  think  that  authority  helps 
him.  That  was  a  case  falling  under  the  second 
branch  of  sect.  128.  The  consent  of  the  lunatic 
to  the  exercise  of  the  power  being  necessary  "  as 
a  check  on  the  undue  exercise  of  the  power," 
the  words  "  in  the  character  of  trustee  "  do  not 
apply  to  such  a  case.  In  my  opinion  sect.  120  ({) 
and  sect.  128  do  not  exhaust  every  kind  of  power. 
There  are  powers  which  arc  vested  in  the  donee 
neither  for  his  own  benefit  nor  in  the  cluuticter 
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of  a  trustee,  a  power  ot  leasing  vested  in  a 
limited  owner — sect.  120  (h) — is  one  instanoe  of 
each  a  power.  I  think  the  present  power  falls 
within  that  class.  It  follows  that  in  mj  opinion 
there  is  no  jurisdiotion  to  make  the  order  asked  for. 
I  may  add  that  there  is  no  trace  in  the  Lunacy 
0£Bee  of  any  such  order  having  heen  ever  made, 
although  the  jurisdiction  has  existed  for  half  a 

**"'"*"y-  Application  allowed. 

Solicitors  for  the  applicant.  Hunter  and 
Haynee. 

Monday,  Aug,  1. 

(Before  Yauohar  Williams,  Bokkb,  and 
Gozbns-Habdt,  L.JJ.) 

lie  Lewis;  Lewis  v.  Lewis,  (a) 

APFEAI.  FROM  THE  CHAKCEBT  DIVISION. 

JEteeeuior—Duty  of,  to  give  notice  of  legacy — Oift 
over  to  tKeewtor  in  certain  event — Notice  of 
legacy  with  non'dieelotnre  of  gift  over — Eitoppel. 

Where  a  condition  ie  annexed  to  a  hequeet  of 
personal  estate,  and  the  legatee  is  bound  to 
perform  it  before  he  can  become  entitled,  or 
incur  a  fotfeiture  under  a  gift  over,  there  ie  no 
■duty  cast  upon  the  executor  of  the  will  to  give 
express  notice  to  the  legatee  of  the  terms  of  the 
vnU ;  and  none  the  more  so  because  he  himself 
is  the  benefieiary  under  the  gift  over. 

Dictum  of  Lord  Hardtoieke  in  Chauncy  v. 
Graydon  (2  Atk.  616,  at  p.  619)  considered  and 
explained. 

Decision  of  Joyce,  J.  affirmed. 

Bt  her  will,  dated  in  1893,  Mary  Lewis  appointed 
her  son  Edward  Lewis  executor  thereof,  and 
bequeathed  her  leasehold  house  to  her  son  Evan 
Lewis,  who  was  residing  abroad,  directing  that 
"  in  case  he  should  not  return  and  claim  the  said 
liouse  the  same  shall  aoorue  nnto  my  son  Edward 
Lewis  aforesaid." 

Evan  Lewis  was  still  living  abroad  at  the  date 
of  the  death  of  the  testatrix,  which  occurred  in 
the  year  1897. 

Through  his  agent  Edward  Lewis  then  wrote 
to  Evan  Lewis  as  follows : 

The  will  has  been  proved  and  a  hoaas  has  been  left 
you  and  561.,  and  aooording  to  the  will  the  boose  and 
money  are  to  be  in  my  bands  nntil  yon  claim  them. 

No  mention  was,  however,  made  by  the  agent 
of  the  gift  over. 

In  1899  Evan  Lewis  died  abroad  intestate 
without  having  become  aware  of  the  gift  over 
under  the  condition  attached  to  the  bequest. 

An  action  was  accordingly  brought  by  his 
administrator  against  Edward  Lewis  claiming 
a  declaration  that  the  house  belonged  to  the 
estate  of  Evan  Lewis,  notwithstanding  the  gift 
over. 

By  his  statement  of  claim  the  plaintiff  charged 
Edward  Lewis  with  fraud,  but  that  charge  was 
withdrawn  at  the  trial. 

The  action  came  on  for  trial  before  Joyoa,  J., 
and  his  Lordship  decided  that  the  statement  in 
the  letter  written  by  Edward  Lewis'  agent  to 
Evan  Lewis  was  not  snfSciently  precise  to  form 
the  basis  of  an  estoppel ;  and,  lurther,  that  there 
was  no  proof  that  Evan  Lewis  would  have  re- 

(a)  Beported  b;  E.  A.  Scbxtchlet,  Eaq.,  Barrlater-at-Lav. 


turned  from  abroad  had  he  known  the  true  facts- 
of  the  caae.    The  action  was  therefore  dismissed. 

The  plaintiff  now  appealed. 

Rowland  Rowlands  for  the  appellant.  —  The 
question  raised  by  this  appeal  is  whether  the  gift 
over  in  the  will  of  the  testatrix  in  favour  of  the 
defendant,  the  executor  of  the  will,  takes  effect. 
My  three  propositions  are  :  First,  that  where  an 
executor  acquires  a  benefit  under  a  gift  over,  it 
is  bis  duty  to  give  express  notice  to  the  legatee  of 
the  circumstances  under  which  the  gift  over  takes 
effect;  and  that  if  he  fails  to  do  so  he  cannot 
take  advantage  of  the  gift  over.  And  it  is  all 
the  more  his  duty  to  give  such  notice  where  he 
takes  upon  himself  to  inform  the  legatee  of  any- 
thing  as  to  what  the  terms  of  the  will  are. 
Secondly,  that  the  burden  of  proof  lies  on  the 
defendant  to  show  that  even  if  the  legatee  had 
received  correct  information  with  respect  to  hia 
legacy  he  would  not  have  acted  upon  the  same, 
and  returned  to  this  country  to  claim  the  houce 
be(]^ueathed  to  him.  Thirdly,  that  the  defendimt 
waived  the  benefit  of  the  gift  over  by  an  offer 
that  he  made  to  the  legatee.  Upon  my  first  pro- 
position, the  principle  as  stated  in  Boper  on 
Legacies  (4th  edit.,  vol.  1,  p.  839}  at  first  sight 
seems  to  be  against  my  ooatention,  and  it  was. 
indeed,  relied  upon  by  the  defendant's  counsel  in 
the  conrt  below.  But  the  cane  there  referred  to 
as  an  authority  for  the  view  that  an  exeontor  is 
nnder  no  obligation  to  give  notice  to  a  legatoe 
of  his  legacy  is  Chauncy  v.  Graydtm  (2  Atk. 
616).  Although  that  is  obviously  against  me,  yet 
the  observations  of  Lord  Hard wicke  (at  p.  619)  are 
important.  His  Lordship  said  there  that :  "  It  is 
said  the  executors  should  have  given  notice,  bat 
the  testator  has  laid  no  such  obligation  upon 
them,  neither  do  the  executors  take  any  beneficial 
interest,  whether  the  condition  be  performed  or 
broken."  The  learned  judge  makes  an  exception 
to  the  ordinary  rule  where  the  testator  has  by 
the  terms  of  his  will  laid  an  obligation  upon  an 
executor,  or  where  the  executor  himself  takes 
some  beneficial  interest  under  the  gift  over. 
Those  observations  show  that  the  case  is  really 
in  my  favour  on  the  point  which  I  am  now  sub- 
mitting to  the  court.  Again,  there  is  the  case  of 
Doe  Lessee  of  Kenrick  v.  Beauelerk  (11  East,  657, 
at  p.  666),  which  is  likewise  cited  in  Boper  on 
Legacies  (at  p.  840),  and  1  rely  on  the  obeerva. 
tions  of  Lord  Ellenborongh  in  his  judgment  in 
that  case  as  also  in  my  favour.  [Cozbnb-Habdt, 
L.  J.— The  case  of  Porter  v.  Fry  (1  Vent.  199 ; 
1  Mod.  300 ;  Baym.  236).  cited  in  that  judgment, 
seems  to  be  against  you.]  That,  I  submit,  was  a 
different  kind  of  case  altogether  from  the  present. 
It  might  be  suggested  that  the  contention  I  am 
now  urging  only  applies  to  a  case  where 
there  is  fraud  established.  I  abandoned  the 
charge  of  fraud  in  the  conrt  below,  for,  if  I  rely 
on  the  obligation  and  duty  cast  upon  the  executor, 
I  need  not  discuss  the  question  of  fraud  at  all. 
As  was  said  by  Lord  Ellenborongh  in  Doe  Lessee 
of  Kenridc  v.  Beauelerk  {ubi  sup.)  with  regard  to 
the  suppression  of  an  instrument  in  wiiich  a 
condition  is  contained,  such  a  concealment  must 
induce  executors  taking  under  a  gift  over  in 
many  cases  not  to  be  so  candid  to  their  legatees 
as  they  should  be.  "  It  would  encourage  the  con- 
cealing of  the  instrument  till  a  breach  were  in- 
curred "  to  decide  that  a  neglect  of  the  terms  of 
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the  condition  slionM  snbject  them  to  a  loss  of  the 
legacy.  There  is  a  still  stronger  duty  oast  upon 
the  ezecBtor  where,  as  in  the  present  case,  he 
takes  upon  himself  to  write  to  the  legatee  and 
gives  him  notice  of  some  of  the  terms  of  the 
gift.  He  constitutes  a  confidential  relationship 
between  himself  and  the  legatee.  And  where  an 
ezeoator  takes  upon  himself  to  make  a  statement 
to  a  legatee,  he  must  make  a  foil  und  correct 
statement.  Then  arises  the  question  of  estoppel. 
Apart  from  the  question  of  the  duty  case  upon 
an  exeontor>  as  the  defendant  here  made  repre- 
ientations  to  the  legatee  he  is  estopped  from 
denying  the  truth  of  those  representations  :  (see 
the  observations  of  Bowen,  L.J.  in  Low  v.  JBou- 
*em,  65L.T.Rep.  533;  (1891)  3  Oh.  82,  at  p.  106). 
The  observations  of  Vaughan  Williams.  L.J.  in 
Be  Sofetti  Explotiwt  LimUed  (90  L.  T.  B«p.  331 ; 
(1904)  1  Gh.  22&)  further  assist  my  contention  on 
the  question  of  estoppel.  That  case  was  really 
on  principle  the  same  as  the  present,  [The 
question  of  waiver  was  then  dealt  with,  but  is 
not  material  to  this  report.] 

Hughes,  K.C.  and  C.  L.  Cooie,  for  the  respon- 
dent, were  not  called  upon  to  argue. 

Tauohan  Williaub,  L.J. — This  is  a  very  hard 
case ;  but  one  must  not,  because  it  is  a  hard  case, 
attempt  to  lay  down  principles  which  are  not  in 
accordance  with  the  law.  Mr.  Rowlands  has 
argued  this  case  with  a  full  recognition  on  his 
part  of  the  real  difficulty  that  lay  in  his  way, 
which  in  my  opinion  is  the  beet  form  of  advocacy. 
He  had  to  start  with  his  admission  that  prima 
facie  there  was  no  duty  oast  on  the  executor  to 
disclose,  and  then  he  bad  also  to  admit  that  the 
mere  fact  that  Evan  Lewis  had  no  notice  of  the 
provision  in  the  wiU  in  respect  to  the  bequest  of 
the  leasehold  house  to  himself  would  not  of  itself 
have  relieved  him  of  the  consequences,  to  para- 
phrase the  very  words  of  the  will,  of  his  not 
having  returned  from  abroad  and  claimed  the 
house.  The  consequence  of  that  is  that  the  gift 
over  in  favour  of  Edward  Lewis  fyrimafaoie  takes 
effect.  At  the  tame  when  this  will  was  made 
Evan  Lewis,  one  of  the  etma  of  the  testatrix,  was 
abroad.  The  bequest  in  his  favour  is  in  these 
words :  [His  Lordship  read  the  bequest,  and  con- 
tinued :J  We  have  got  thus  far  that  there  is 
no  duty  on  the  executor  to  disclose,  and  that 
primdfaeie,  inasmuch  as  Evan  Lewis  never  did, 
and  now  never  can,  return  from  abroad  and  claim 
the  house,  his  administrator  cannot  successfully 
claim  the  honse  unless  there  is  something  else  to 
assist.  What  is  said  is  that,  though  generally 
there  is  no  duty  cast  on  an  executor,  yet  in  this 
particular  case  there  is  a  duty,  because  by  reason 
of  the  gift  over  the  executor  wiU  get  an  advan- 
tage. And  for  that  proposition  reliance  is  placed 
npon  the  observations  of  Lord  Hardwicke  in 
Chauney  v.  Cbraydon  (2  Atk.  616),  of  whidi  case 
the  marginal  note  is  this :  "  Where  there  is  a  con- 
dition annexed  by  a  will  to  a  devise  of  real  or 
personal  estate,  and  no  notice  required  to  be 
given,  unless  the  legatees  perform  the  condition 
they  cannot  be  entitled,  and  where  there  is  a 
devise  over  a  forfeiture  occurs."  As  Mr.  How- 
lands  very  properly  says,  it  is  against  him,  or,  at 
any  rate,  does  not  help  him.  But  in  giving  judg- 
ment (on  p.  619  of  2  Atk.)  Lord  Hardwicke  is 
reported  as  saying  this :  "  It  is  said  the  executors 
should  have  given  notice,  but  the  testator  has 


laid  no  such  obligation  upon  them,  nether  do  the 
executors  take  any  beneficial  interest,  whether 
the  condition  be  performed  or  broken."  What 
is  said  of  that  passage  is  that,  although  it 
assumes  that  generally  there  is  no  duty  on  the 
executor  to  give  notice,  yet  it  makes  an  excep- 
tion to  that  rule  where  a  testator  has  by  the 
terms  of  his  will  laid  an  obligation  upon 
the  executor,  or  where  the  executor  takes  some 
beneficial  interest  under  a  gift  over.  If  one  were 
sure  that  Lord  Hardwicke  intended  to  decide 
anything  of  the  sort,  one  would  give  further  con- 
sideration to  the  argument  based  on  that 
passage.  But  the  question  which  we  have  to 
decide  here  was  not  raised  in  that  case,  and  in  the 
arguments  of  counsel  there  was  no  contention 
ba«ed  on  the  assumption  that  an  executor  who 
took  a  beneficial  interest  had  a  special  obligation 
to  give  notice.  That  being  so,  it  seems  to  me  we 
must  start  with  the  assumption  that  there  is  no 
duty  to  give  notice  imposed  on  the  executor  either 
by  the  general  law  or  by  the  special  provision  of 
the  will  in  the  present  case.  Under  these  circum- 
stances what  is  the  position  of  the  plaintiff  ?  The- 
plaintiff  must  either  make  out  misrepresentatioik 
amounting  to  fraud  or  misrepresentation  acted 
upon  on  which  an  estoppel  can  be  based.  It 
is  admitted  that  fraud  cannot  be  maintained.' 
This  is  therefore  merely  a  case  for  estoppel,  and 
the  estoppel  is  supposed  to  be  based  on  the- 
assumptiou  that  Evan  Lewis  changed  his  position 
by  reason  of  the  fact — it  cannot  be  put  higher — 
that  on  the  correspondence  the  executor  by  him- 
self or  his  agent  represented  that  the  bequest  ot 
the  bouse  was  a  simple  bequest  without  any  such, 
condition  as  in  fact  existed,  and  that  Evan  Lewis- 
changed  his  position  in  consequence  of  that- 
representation.  It  seems  to  me  that  he  did  not 
change  his  position.  I  very  much  doubt  whether 
one  can  find  in  these  letters  the  statement  of  fact- 
relied  on.  Bat,  even  if  one  could,  it  is  plain  that 
there  is  no  proof  that  the  non-return  to  claim  th& 
house  was  the  consequence  of  Evan  Lewis  acting- 
upon  this  representation.  I  think  that  the  onus- 
was  on  the  plaintiff  to  prove  that ;  so  that  in  the 
result  there  are  two  reasons  why  this  alleged 
estoppel  fails.  One  is  because  really  when  one' 
comes  to  look  at  the  letters  there  is  no  statemeat 
sufiiciently  precise  and  clear  upon  which  one  can 
base  the  estoppel.  The  second  is  that,  even  if 
there  was  a  sufficiently  precise  and  clear  state- 
ment, there  is  no  proof  that  it  was  acted 
npon.  Under  these  oircumBtances  I  think  that 
the  judgment  of  Joyce,  J.  was  right,  and 
that  therefore  the  appeal  must  be  dismissed  with 
costs. 

Bombs,  L.J. — I  am  of  the  same  opinion.  When 
once  the  plaintiff  withdrew,  as  he  was  bound  to 
do,  all  charges  of  fraud  against  the  defendant,  I 
think  that  his  case  failed.  It  is  said,  in  the  first 
place,  that  the  defendant  had  a  duty  cast  on  him 
to  give  express  notice  to  his  brother  of  the  execu- 
tory gift  over  in  this  will,  and  apparently  also 
that  the  effect  of  his  neglect  of  that  alleged  duty 
has  been  to  deprive  the  defendant  of  liis  interest) 
under  the  gift  over  in  favour  of  his  deceased 
brother's  representative.  It  is  clear  that  if  th» 
executor  in  this  case  had  not  also  been  the  person 
entitled  under  the  gift  over,  it  oould  not  have 
been  contended  since  Chauney  v.  Qraydon  (vM 
'up.)  that  there  was  any  such  duty  oa«t  npon  him. 
It  is  also  clear  that  if  the  defendant  had  not  been 
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the  ezecator  it  could  not  have  been  Raid  that 
there  was  any  duty  cast  apon  him  in  his  position 
of  beneficiary  nnder  the  gift  over.  That  oiainK  so, 
it  is  difficult  to  see  how  you  can  imply  a  duty 
because  these  two  positions  coalesce  when  neither 
of  the  positions  carries  such  duty.  I  cannot  see 
any  such  sufficient  reason  for  holding  that  such  a 
duty  is  cast  on  the  defendant  as  is  contended 
here.  And,  unless  the  exigencies  of  the  case 
require  it,  I  think  that  we  ought  not  to  imply  a 
duty  not  recognised  by  the  law  as  it  stands.  There 
is  no  authority  for  implying  such  a  duty,  and 
there  would  be  great  difficulty  in  considering  what 
kind  of  duty  yon  could  imply.  It  could  not  be 
said  that  there  was  an  absolute  duty.  The  appel- 
lant's counsel  naturally  shrank  from  so  contend- 
ing. It  could  not  be  said  that  there  was  any  duty 
cast  on  the  defendant  in  a  case  where  he  did  not 
know  and  could  not  find  out  that  his  brother  was 
living.  If  the  court  cannot  imply  a  duty  abso- 
lute, it  is  difficult  to  see  in  what  case  you  can 
imply  a  duty.  Bat  it  was  said  tlxat  there  was  a 
duty  to  take  reasonable  care.  Seasonable  with 
regard  to  what?  It  must  be  reasonable  having 
regard  not  only  to  the  position  of  the  absent 
legatee,  but  to  the  position  ot  the  executor.  I 
should  think  that  the  difficulties  in  the  way  of  the 
court  implying  such  a  duty  as  is  contended  for 
are  such  that  certainly  the  court  ought  not  to  do 
that  unless  bound  by  authority,  and  there  is  no 
such  authority.  I  think,  therefore,  that  the  main 
contention  urged  on  the  part  of  the  appellant 
entirely  fails.  I  have  nothing  to  add  on  the 
question  of  estoppel.  There  is  no  case  of  estoppel 
to  enable  the  plaintiff  to  maintain  the  action. 

Cozens-Habdt,  L.J.— I  agree,  and  for  the 
same  reasons.  But  the  case  has  been  so  well 
argued  by  Mr.  Rowlands  on  behalf  of  the  appel- 
lant that  I  think  that  I  ought  to  add  a  few 
words.  There  is  no  fraud  relied  on  here.  If 
fraud  had  been  relied  on,  entirely  different  con- 
«iderations  would  have  arisen.  That  being  so,  we 
start  with  this,  that  it  is  plain  that  there  is  no 
prima  fade  duty  resting  on  an  executor  to  give 
notice.  But  it  is  said  that,  although  that  is  so, 
there  is  an  exception  in  the  case  of  an  executor 
having  himself  an  interest  in  the  legacy.  For 
that  there  is  no  trace  of  authority  in  the  way  of 
decision,  and  no  trace  of  an  opinion  by  any  text- 
writer.  There  is  nothing  but  the  passage  in  Lord 
Hardwicke's  judgment  in  Chauney  v.  Oraydon 
{■uhi  sup.)  which  the  industry  of  counsel  has  suc- 
ceeded in  unearthing.  I  do  not  regard  that  as 
Anything  more  than  the  sort  of  observation  which 
a  judge  might  make  upon  a  point  which  was  not 
argued  before  him  and  which  did  not  arise  in  the 
-case.  There  is  no  suggestion  that  it  did  so  arise. 
I  cannot  regard  that  as  making  an  exception  to 
the  general  rule  as  to  the  necessity  of  communi- 
cating. As  to  the  question  of  estoppel,  I  also 
Agree  with  what  my  Lord  has  said.  The  lang^uage 
of  the  letter  is  not  sufficiently  clear  to  found  an 
estoppel  upon ;  even  if  it  was  so,  I  cannot  see  how 
that  can  avail  the  plaintiff,  because  the  burden  is 
on  him  to  prove  that  Evan  Lewis  changed  his 
position  in  consequence  of  the  represmtation. 
One  word  more :  Mr.  Bowlands  endeavoured  to 
found  an  argument  on  the  point  of  waiver.  I  fail  to 
appreciate  uiat  argument.  How  making  an  offer 
that  was  never  accepted  can  be  held  to  destroy  the 
gift  over.  I  faU  to  see.  Appeal  dismiued. 


Solicitors  for  the  appellant,  Wrentmore  and  Son, 
agents  for  Spickeit  and  8ont,  Pontypridd. 

Solicitors  for  the  respondent,  Helder,  Bobertt, 
and  Co.,  agents  for  W.  B.  Davie*  and  Co., 
Pontypridd. 


Tueiday,  June  7. 
(Before  Collins,  M.B.  and  Stirling,  L.J.) 

DaTID  v.  BBBS  and  OTKXK8.  (a) 
OBIOINAL  KOTION. 

Praetice — Coets — Set-off — Judgments  in  indepen- 
dent  proceedings — Person  suing  and  being  sued 
in  different  capacities —  "Parties"  —  Order, 
LXV.,  rr.  14,  27  (21). 

BuUs  U  and  27  (21)  of  Order  LXV.,  by  which  a 
set-off  of  costs  between  parties  is  aUowed,  apply 
only  to  costs  in  the  same  action,  not  to  the  costs 
of  independent  proceedings. 

Application  by  the  plaintiff  for  a  stay  of 
execution,  and  for  an  order  that  a  set-off  of 
certain  costs  should  be  allowed. 

The  plaintiff  had  advanced  782.  8«.  9d.  for  the 
purposes  of  the  Aberaman  Pootball  Club,  upon 
the  joint  and  several  promise  in  writing  by 
Thomas  Bees,  the  club  treasurer,  Ernest  Henry 
Bees,  its  secretary,  and  other  persons,  members 
of  the  clnb  committee,  that  they  would  repay  the 
plaintiff. 

The  money  not  being  repaid,  the  plaintiff 
brought  an  action  in  the  High  Court  against 
Thomas  Bees,  Ernest  Henry  Bees,  and  the  others 
who  had  signed  the  agreement^  in  which  he 
claimed  repayment  of  the  sum  due. 

Thomas  Bees  did  not  enter  an  appearance,  and 
the_  plaintiff  accordingly  obtained  judgment 
against  him  with  costs. 

Upon  an  application  against  the  other  defen- 
dants under  Order  XIY.  the  action  against  them 
was  remitted  to  the  County  Court 

In  the  County  Court  the  '  pluntiff  obtained 
judgment  against  Ernest  Henry  Bees  and  the 
other  defendants  with  costs. 

These  costs  were  taxed  at  332.  2«.  2d. 

The  abore-mentioned  judgments  all  remain- 
ing unsatisfied,  the  plaintiff  commenced  garnishee' 
proceedings  in  the  High  Court,  in  which  he 
alleged  that  the  Aberaman  Football  Club  were 
indebted  in  the  sum  of  482.  to  Thomas  Bees,  the 
judgment  debtor,  and  were  also  liable  to  indemnify 
Thomas  Bees  in  respect  of  his  judgment  debt  due 
to  the  plaintiff ;  and  the  plaintiff  claimed  to  be  paid 
the  amount  of  the  judgment  debt  due  to  nim 
from  Thomas  Bees  out  of  a  sum  of  money  which 
belonged  to  the  club,  and  which  was  deposited  at  a 
certain  bank  in  the  names  of  Thomas  Bees,  Ernest 
Henry  Bees,  and  Thomas  William  Griffiths. 

A  garnishee  order  nisi  was  made,  intituled 
"between  Morgan  Bichard  David,  judgment 
creditor,  and  Thomas  Bees,  judgment  debtor,  and 
the  Aberaman  Football  Clnb,  Thomas  Bees, 
Ernest  Henry  Bees,  and  Thomas  William 
Griffiths,  the  persons  in  whose  names  the  funds 
of  the  club  stand,  garnishees." 

There  being  no  denial  of  the  debt  alleged  to  be 
due  from  the  club  to  Thomas  Bees,  the 
garnishee  order  was  made  absolute  by  the  master 
and  his  decision  wajs  affirmed  by  the  judg^  at 
chambers. 

(«)  Baported  by  E.  Mahlit  Siutb,  Eiii.,  Burtnar^t-Lktr. 
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Ernest  Henry  Beea  appealed  against  this 
order. 

TheConrtof  Appeal  alloired  his  appeal  with 
ooata,  both  in  chambers  and  in  the  Court  of 
Appeal,  to  be  paid  by  the  plaintiff  to  Ernest 
Henry  Rees,  and  the  garnishee  order  tras  dis- 
charged. 

The  costs  payable  by  the  plaintiff  to  Ernest 
Henry  Bees  under  this  order  cf  the  Gonrt  of 
Appeal  were  taxed  at  34Z.  4i. 

The  plaintiff  now  applied  to  the  Oonrt  of 
Appeal  for  a  stay  of  execution  of  this  order  of 
the  court,  and  for  an  order  that  the  costs  due 
from  him  to  Ernest  Henry  Bees  should  be  setoff 
against  the  coats  due  to  tbe  plaintiff  from  Ernest 
Henry  Beea  under  the  judgment  in  the  action  in 
the  County  Court 

Order  LXY.,  provides  as  follows : 
'  Bule  14.  A  nt-off  for    damagei    or  oosfa  between 
tiartiee  mtj  be  allowed  notwithatanding  the  solioitor'a 
lien  for    oosta  in   the   partionlar   oaaae  or   matter    in 
whioh  the  let-off  ia  aonght. 

£ale  27.  (21)  la  any  oaae  in  whioh  under  the  last 
preceding  regolation  or  any  other  role  o(  oonrt,  or  by 
the  order  or  direction  of  a  oonrt  or  judge  or  otherwiae, 
a  party  entitled  to  reaeire  ooata  ia  liable  to  pay  coata  to 
any  other  party,  the  taxing  offioer  may  tax  the  ooata 
■Qoh  party  ia  ao  liable  to  pay,  and  may  adjoat  tbe  aame 
by  way  of  dednotion  or  aet-off,  or  may,  if  he  ahall  think 
fit,  delay  the  allowance  of  the  ooata  suoh  party  ia 
entitled  to  receive  nntil  be  has  paid  or  tendered  the 
oosta  he  ia  liable  to  pay  ;  or  anoh  offioer  may  allow  or 
certify  the  ooati  to  be  paid,  and  direct  payment  thereof, 
and  the  aame  may  be  reoorered  by  the  party  entitled 
thereto  in  the  aame  manner  aa  ooata  ordered  to  be  paid 
may  be  recovered. 

W.  Denman  Benaon  for  the  plaintiff. — An  order 
for  a  set-off  of  these  costs  ought  to  be  made  under 
Order  LXV.,  r.  14  and  r.  27  (21).  There  has  been 
only  one  action  here.  Though  as  regards  Emrat 
Henry  Bees,  the  action  brought  against  him  and 
Thomas  Bees  was  remitted  to  the  County  Court, 
etill  all  the  proceedings  here  taken  have  arisen  in 
one  action,  and  the  two  sets  of  costs  have  there- 
fore been  incurred  in  one  action.  There  is  no 
decision  of  tbe  Court  of  Appeal  that  the  two  rules 
of  Order  LXV.  which  I  rely  upon  only  apply  to 
costs  in  the  same  action.  There  is  an  expression 
to  that  effect  by  the  Divisional  Court : 

EdioardM  v.  Hop$,  53  L.  T.  B«p.  69 ;  14  Q.  B.  Div. 
922. 

But  upon  appeal,  though  the  actual  refusal  by  the 
Divisional  Court  to  allow  a  set-off  was  affirmed, 
the  Court  of  Appeal  did  so  on  the  ground  that  in 
the  exercise  of  the  discretion  allowed  by  the  rule 
they  ought  not  to  interfere  with  the  solicitor's 
lien.  There  is  another  case  which  the  defendant 
will  rely  on  as  showing  that  the  rules  in  question 
only  apply  to  costs  in  the  same  action : 

Hattell  T.  BtanUti,  74  L.  T.  Eep.  375;  (1896)  1  Cb. 
607. 

First,  that  was  a  decision  of  Chitty,  J.,  which  is 
not  binding  on  this  court;  and,  secondly,  it  is 
submitted  that  the  proceedings  in  which  the  set-off 
is  now  asked  are  not  independent  proceedings 
such  as  Ghit^,  J.  had  in  his  mind.  In  Blakey  v. 
Latham  (60  L.  T.  Bep.  624;  41  Oh.  Div.  618)  it 
was  held  that  Order  LXV.,  r.  14,  applied  only  to 
oosts  "  in  the  same  action  " ;  and,  as  pointed  out, 
in  the  present  case  there  is  only  one  action. 
Apart  from  Order  LXY.  the  court  has  jnrisdio- 


tion  under  the  former  practica  of  the  courts, 
before  the  passing  of  the  Judicature  Acts,  to 
allow  a  set-off  in  this  case. 

Harold  Simmon*  for  Ernest  Henry  Bees.— The 
original  action  against  Ernest  Henry  Bees  was 
remitted  to  the  County  Court,  and  an  action  so 
remitted  is  remitted  for  all  purposes  whatever. 
That  action  is  an  entirely  separate  and  distinct 
proceeding  from  the  other  litigation  that  has 
taken  plaoB.  Moreover,  Thomas  William  Griffiths, 
one  of  the  garnishees,  was  no  party  to  the  pro- 
ceedings in  the  County  Court,  and  this  again 
shows  that  the  judgments  which  the  plaintiff 
asks  to  have  set-off  are  judgments  in  separate 
and  independent  matters.  There  is  a  decision  in 
the  Court  of  Appeal  upon  the  construction  of  the 
former  Order  VL.  r.  19,  whioh  is  equivalent  to  the 
present  Order  LXV.,  r.  27  (21),  relied  on  by  the 
plaintiff : 

Barter  and  Co.  v.  Bemming,  43  L.  T.  Bep.  678; 
5  Q.  B.  Div.  609. 

It  was  there  held  that  the  rule  in  question  did  not 
allow  a  set-off  in  respect  of  the  costs  of  separate 
proceedings  between  the  same  pai  ties  ;  and  itjwas 
pointed  out  that  the  rule  refers  to  "  pai-ties,"  not 
to  "  persons."  There  is  another  difficulty  here. 
In  the  County  Court  action  judgment  was 
obtained  against  Ernest  Henry  Bees  personally, 
while  the  judgment  that  he  has  obtained  against 
the  plaintiff  in  the  garnishee  proceedings  was 
obtained  by  him  in  his  capacity  as  trustee  for  the 
football  club. 

IF.  Denman  Benton  replied. 

Collins,  M.B — In  my  opinion  this  application 
fails.  The  facts  of  the  case  are  rather  compli- 
cated, but  in  substance  they  are  as  follows :  The 
plaintiff  had  brought  au  action  in  the  High 
Court  against  Thomas  Bees,  Ernest  Henry  Bees, 
and  other  persons  to  recover  a  sum  of  money 
whioh  had  been  lent  by  him  to  the  Aberamau 
Football  Club,  and  for  which  the  persons  against 
whom  he  brought  this  action  had  made  them- 
selves personally  liable.  In  the  Hi^h  Coui-t  the 
plaintiff  recovered  judgment  asainst  Thomas 
Bees,  the  action  against  the  other  defendauts 
being  remitted  to  the  County  Court.  The  judg- 
ment against  Thomas  Bees  remained  unsatisfied, 
when  the  plaintiff  discovered  that  there  was  a 
sum  of  money  deposited  at  a  certain  bank  in  the 
names  of  Ernest  Henry  Bees  and  two  other 
persons,  which  was  said  to  be  held  by  them  on 
behalf  of  the  football  club.  The  plaintiff  there- 
upon took  garnishee  proceedings  in  the  High 
Court  agunst  Ernest  Henry  Bees  and  the 
two  others  for  the  purpose  of  attaching  the 
money  standing  in  the  bank  in  their  names 
on  the  ground  that  they  were  trustees  of  the 
money  for  the  club.  Ko  objection  being  made 
by  the  club  to  these  proceedings,  the  mat{  jr  made 
absolute  a  garnishee  order  against  Ernest  Henry 
Bees  and  the  two  others  for  the  payment  of  482. 
to  the  plaintiff.  This  order  was  affirmed  by  the 
judge.  Ernest  Henry  Bees  appealed  and  the 
Court  of  Appeal  allowed  his  appeal  with  costs  to 
be  paid  to  nim  by  the  plaintiff.  The  plaintiff's 
pi^esent  application  is  for  an  order  that  thase  costs 
whioh  are  due  from  him  to  Ernest  Henry  Bees 
may  be  set  off  against  the  costs  which  are  due  from 
Ernest  Henry  Bees  to  the  plaintiff  under  tbe  j  ndg- 
ment  which  was  obtained  by  the  plaintiff  againab 
Ernest  Henry  Bees  in  the  original  action  agaitsli 
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Thomas  Bees,  Ernest  Henry  Bees,  and  others, 
which  action,  so  far  as  Ernest  Henir  Bees  was 
concerned,  had  heen  remitted  to  the  County 
Court.  Now,  it  seems  to  me  that  the  Bnles  of 
the  Supreme  Court  made  under  the  Judica- 
ture Acts  give  us  no  power  to  make  an  order 
for  set-oS  such  as  the  piaintiS  asks  for. 
Belianoe  was  placed  on  behalf  of  the  plain- 
tiff upon  Order  LXV.,  r.  14,  which  provides 
for  a  set-off  for  damages  or  costs  "  oetween 
parties,"  notwithstanding  the  solicitor's  lien  for 
costs  in  the  particular  cause  or  matter  in  which 
the  set-off  is  sought ;  and  also  upon  rule  27  (21) 
of  the  same  order,  which  proyides  as  follows : 
[His  Lordship  read  it.]  Tuose  two  rules  hare 
been  the  subject  of  decisions  both  in  the  Divi- 
sional Court  and  in  the  Court  of  Appeal.  Bule  14 
was  dealt  with  in  Edwards  v.  Hope  (ubt  *up.).  In 
that  case  the  Divisional  Court,  oonsistinff  m  Lopes 
and  Cave  JJ.,  held  that  the  role  on^  apphed 
to  damages  or  costs  in  a  particular  cause,  ikot  to 
damages  or  costs  in  independent  actions.  The 
case  was  taken  to  the  Court  of  Appeal,  and  the 
headnote  to  the  report  in  the  Law  Beports  runs 
thus :  "  The  court,  upon  an  application  to  set-off 
cross  judgments  in  aistinct  actions,  are  entiUed, 
notwithstanding  Order  LXV.,  r.  14,  to  order  that 
the  set-off  shall  be  subject  to  the  lien  for  costs  of 
the  solicitor  of  the  opposite  party ;  for  assuming 
that  rule  14  applies  to  a  set-off  in  distinct 
actions,  it  leaves  the  court  a  discretion  to  allow 
the  set-off,  either  subject  to  or  notwithstanding  the 
solicitor's  lien,  and,  if  it  has  no  application,  the 
court  have  the  same  discretion  by  the  practice 
previous  to  Beg.  Hil.  Term  1853,  r.  63,  which, 
since  the  repml  of  that  rule  by  the  new 
rules,  is  revived."  Bowen,  L.J.  in  the  course 
of  his  judgment  said:  "The  courts  before 
thel  present  rules  had  an  equitable  jurisdic- 
tion to  set  off  against  each  other  cross  judgments 
in  the  same  action  or  in  different  actions,  and  in 
the  same  or  in  different  courts.  The  old  practice 
is  explained  in  Chitty's  Practice,  8th  edit.,  p.  625 ; 
and  it  appears  that  in  consequence  of  a  diversity 
in  the  practice  of  the  Court  of  Queen's  Bench 
and  that  of  the  other  courts,  rule  93  of  2  Will.  4 
was  passed,  which  is  in  the  same  terms  as  rule  63 
of  the  Bnles  of  Hilary  Term  1853,  and  which 
protected  the  solicitor's  lien  where  the  set-off  was 
asserted  in  different  actions.  This  rule  is  swept 
away  by  the  new  rules,  and  rule  14  of  Order 
LXV.  says  that  a  set-off  for  damages  or  costs 
"  may  "  be  allowed  between  parties,  notwithstimd- 
ing  the  lien  of  the  solicitor  in  the  particular 
cause  or  matter  in  which  the  set-off  is  sought. 
It  has  been  argued  that  this  rule  does  not  apply 
to  cross  judgments  in  separate  actions;  but  in 
whichever  way  we  construe  the  rule  it  seems  to 
me  thal^  the  court  in  allowing  the  set-off  is  at 
liberty  to  impose  such  terms  as  it  thinks  reason- 
able and  just.  If  we  interpret  the  rule  as  apply- 
ing only  to  a  set-off  in  the  same  action  it 
has  no  application  to  the  present  case,  and, 
rule  63  of  Hilary  Term  1853  having  been 
abrogated,  the  old  equitable  jurisdiction  of 
bhe  court  is  revived.  If,  on  the  other  band, 
rule  14  is  taken  to  apply  to  a  set-off  in 
different  actions,  the  court  by  the  express 
terms  of  the  rule  has  a  discretion  as  to 
the  terms  on  which  the  set-off  is  to  be  allowed." 
In  Hassell  v.  Stanley  {ubi  sup.)  Chitty,  J.  held 
that  costs  incurred  in  the  High  Court  cannot  be 


set-off  against  costs  obtuned  in  the  ConnW  Court, 
although  the  proceedings  are  between  the  same' 
parties,  Order  LXV.,  r.  14,  not  applying  to  cost» 
m  independent  proceedings.  Bisferring  to  the 
question  whether  Order  LXV.,  r.  14,  applies  t> 
the  set-off  of  costs  in  independent  actions. 
Chitty,  J.  used  these  words :  "  As  the  question  I 
have  lust  refrained  from  deciding  is  now  directiy 
raised  again,  I  am  not  going  to  avoid  giving  my 
decision  on  the  point  by  sheltering  myself  under 
my  judicial  discretion :  and  I  therefore  say  that 
in  my  opinion  the  principle  adopted  by  the  Divi- 
sional Court  in  Edwards  r.  Hope  {libi  tup.)  and 
by  Kay,  J.  in  Blakey  v.  Latham  (tibi  sup.)  applies 
to  this  case,  and  I  therefore  decline  to  make  any 
order  for  a  set-off  of  the  costs  of  this  motion 
against  the  costs  obtained  by  the  defendants  in 
the  County  Court"  Then  I  come  to  Barker  and 
Co,  V.  Hemming  {uhi  tup.)  in  the  Court  of  Appeal. 
That  case  was  decided  in  1830  upon  the  words  of 
the  then  existing  Order  YI.,r.  19,  which  correspond 
with  the  present  Order  LXY.,  r.  27  (21).  It  wa» 
held  that  set-off  or  deduction  under  that  rule  is 
limited  to  costs  due  to  either  party  in  respect  of 
the  same  action,  and  cannot  be  enforced  in  respect 
of  the  costs  of  any  separate  proceeding  betweenr 
the  same  parties.  The  plaintiffs  having  recovered 
judgment  against  two  defendants  the  judgment 
was  set  aside  as  against  one  defendant  with  costs. 
The  same  defendant  having  claimed  goods  taken 
in  execution  by  the  plaintiffs  under  the  same 
judgment,  the  sheriff  interpleaded,  and  an  order 
was  made  barring  the  claim  with  costs  to  be  paid 
to  the  plaintiffs.  The  Court  of  Appeal  held  that 
the  master  in  taxing  the  costs  of  such  defendant 
could  not  order  the  costs  payable  by  him  under 
the  interpleader  proceedings  to  be  set  off  against 
the  costs  due  to  him  in  the  original  action  from 
the  plaintiffs.  James,  L.J.,  m  delivering  hi« 
judgment,  said:  "The  plain  meaning  of  Order 
YL,  r.  19,  is  that  costs  are  to  be  set-off  as  between 
parties — not  as  between  persons,  but  as  between 
parties — in  the  same  action,  and  in  this  character 
of  parties  to  it.  It  cannot  be  supposed  that  the 
rule  would  apply  to  cost«  incurred  by  them  in  ik 
distinct  action  in  a  different  branch  of  the  court, 
and  it  can  just  as  litUe  apply  to  the  costs  incurred 
in  this  interpleader,  which  is  a  proceeding  dis- 
tinct from  the  action.  It  is  true  that  the  pro- 
ceedings are  intituled  in  the  action,  but  that  i» 
merely  a  convenient  mode  of  identifying  them , 
it  would  be  more  correct  to  intitule  them  in  the 
matter  of  the  execution.  They  are  distinct  fronk 
the  action,  and  it  is  a  mere  accident  that  Hem- 
ming, a  party  to  these  proceedings,  is  also  a  party 
to  this  originial  action.  I  am  of  opinion  that  th» 
rule  has  no  application  to  the  case,  and  that  the 
appeal  must  be  dismissed."  The  i-easoning  of  that 
decision  is  based  on  the  use  in  the  rule  of  th» 
word  "  party,"  as  showing  that  the  rule  did  not 
apply  to  a  setoff  of  the  costs  in  distinct  and 
independent  proceedings  between  the  same  persons. 
The  use  of  tnat  word  is  a  feature  common  to  the' 
old  Order  YI.,  r.  19  and  the  present  Order  LX  V., 
IT.  14  and  27  (21).  For  the  reasons  given  in  th» 
cases  I  have  referred  to  I  think  that  the  present 
case  does  not  &I1  within  either  of  the  two  rules 
relied  upon.  It  was  said  in  the  cases  of  Barker 
and  Co.  V.  Hemming  (ubi  sup.)  and  Edwards  r. 
Hope  {tibi  sup.)  that  the  old  practice  of  allowing 
a  set-off  of  judgments,  although  they  were  in 
different  actions,  and  in  certain  cases  although 
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the  parties  were  not  identical,  oontiaaed  to  exist. 
Bat  that  practice  seems  to  have  been  limited  to 
cases  in  which  the  set-off  asked  for  was  of  cross- 
judgments  between  parties  in  the  same  right.  In 
Lnsh's  Practice,  3rd  edit.,  p.  328,  it  is  stated  that 
"  a  set-off  will  not  be  allowed  even  between  the 
«ame  parties  where  the  jadgments  are  in  different 
rights ;  as  where  one  of  the  parties  is  trustee  only 
in  one,  and  in  the  other  is  interested  in  hia  own 
right; "and  the  case  of  Bristowev.  Needham  (8 
So.  N.  B.  366)  is  cited  as  an  anthority  for  that 
proposition.  In  the  case  now  before  as  the  set-off 
which  ia  asked  for  is  a  set-off  of  a  judgment  for 
coats  obtained  by  a  |>er8on  acting  in  his  capacity 
as  traatee,  against  a  judgment  for  costs  obtained 
against  him  in  his  personal  capacity.  Such  a 
cDum  for  set-off  would  be  outside  the  old  rules  ot 
practice,  and  as  I  have  pointed  out  it  is  outside 
the  rules  under  the  judicature  by  which  a  set-off 
of  ooats  is  in  some  oases  allowed.  Therefore  the 
application  is  one  which,  in  my  opinion,  does  not 
oome  within  any  role  that  has  been  relied,  and 
must  be  dismissed. 

Stiblino,  L.J. — I  agree  that  the  application 
must  be  dismissed  and  for  the  same  reasons,  bat 
I  will  atate  my  view  very  shortly.  The  plaintiff 
bad  lent  money  to  the  Aberaman  Football  Club, 
which  was  an  uncorporated  body  conaistinGr  of 
nnmeroas  members.  The  loan  was  not  repaid, 
and  he  consequently  brought  an  action  in  the 
High  Court  against  certain  persons  who  had 
guaranteed  its  repayment.  One  of  the  defendants 
was  Thomas  Bees,  and  the  plaintiff  obtained 
judgment  against  him  for  default  of  appearance. 
As  regards  the  other  defendants,  one  of  whom  was 
Smest  Henry  Bees,  the  action  was  remitted  to 
the  County  Court,  and  there  the  plaintiff  obtained 
judgment  against  them  for  the  amount  claimed 
with  coats.  The  judgments  were  none  of  them 
satisfied.  Subsequently  the  plaintiff  discovered 
that  a  debt  was  due  from  the  club  to  Thomas 
Itees,  and  he  thereupon  commenced  g^niahee 
proceedings,  for  the  purpose  of  attaching  that 
debt,  against  the  club  and  the  trusteea  of  the 
club  funds,  one  of  whom  happened  to  be  Ernest 
Henry  Bees.  These  proceedings  succeeded  in  the 
oourt  of  first  instance  against  all  the  garnishees, 
but  Ernest  Henry  Bees  appealed  to  this  court. 
This  court  held  that  the  garnishee  proceedings 
against  him  and  the  other  trustees  were  wrongly 
conceived,  and  that  they  ought  not  to  have  beian 
made  parties  to  the  proceedings.  The  appeal  was 
therefore  allowed  and  the  judgment  creditor  was 
ordered  to  pay  the  costs  of  the  proceedings  to 
lEmest  Henry  Bees.  An  application  ia  now  made 
that  a  set-off  should  be  allowed,  against  the  oosta 
due  from  the  judgment  creditor  to  Emeat  Henry 
Bees,  of  the  coats  due  to  him  from  Ernest  Heniy 
Bees  under  the  judgment  obtained  in  the  County 
Court.  The  question  ia,  can  that  application 
succeed  ?  It  was  based  in  the  first  instance  upon 
rule  14  of  Order  LXY.,  bnt  it  was  further  said 
that  mle  27  (21)  of  the  same  order  would  also 
justify  the  application.  It  was  also  auggeated 
that  we  application  might  be  granted  under  the 
old  equitable  practice  of  the  superior  courts  aa 
«zi8ting  before  the  Judicature  Act.  I  will  firat 
consider  rule  27  (21)  of  Otder  LXV.  It  was 
argued  for  the  respondent  that  this  rule  was  not 
applicable  upon  the  ground  of  the  decision  of  the 
Conrt  of  Appeal  in  Barker  and  Co.  v.  Hemming 
{ubi  sup.)  npon  an  old  role  which  was  substantially 


identical  in  its  terms  with  Order  LXV.  r.  27  (21). 
The  conrt  there  held  that  the  rule  only  applied  as 
between  "  parties,"  by  which  was  meant,  not  the 
same  persona  only,  but  parties  to  the  particular 
litigation  in  their  character  of  parties  to  it.  In 
the  present  caae  the  plaintiff  has  obtained  an 
order  for  costs  against  Ernest  Heni-y  Bees  in  a 
County  Court  action,  and  he  is  liable  to  pay  costs 
to  Ernest  Henry  Bees  under  an  order  made  in 
garnishee  proceedings  in  the  High  Court.  It  ap- 
peara  to  me  npon  the  authority  of  Barker  and  Co. 
v.  Hemming  {uhi  sup.)  that  Order  LXV.  r.  27  (21^ 
is  not  applicable  to  such  a  case  as  the  present. 
Then  I  come  to  rule  14  of  the  same  order.  It  ia 
to  be  observed  that  in  this  rule  also  the  language 
ia  aimilar,  the  rule  providing  for  a  aet-off  of  costa 
"  between  parties."  It  appeara  to  me  that  the 
reasoning  of  the  Court  of  Appeal  in  Barker  and 
Co.  V.  Hemming  {ubi  sup.)  appliea  to  this  rule  also: 
There  is  no  decision  of  the  Court  of  Appeal  which 
is  exactly  in  point  here,  upon  this  rule.  Bat  in 
Edwards  v.  Hope  (ubi  sup.)  the  Diviaional  Coart 
expreaaly  held  that  mle  14  of  Order  LXV.  only 
applied  to  cross  judgments  for  ooats  in  the  par- 
ticnlar  liti^tion,  and  did  not  extend  to  such 
judgments  m  distinct  and  independent  proceed- 
ings. The  same  view  was  taken  by  Kay,  J.  in 
BUikey  v.  Latham  {ubi  sup.)  and  by  Chitty,  J.  in 
Hassell  v.  Stanley  (ubi  sup.).  Therefore,  both  on 
the  ground  of  the  reasoning  of  the  Court  of 
Appeal  in  Barker  and  Co.  v.  Hemming  {ubi  sup.) 
and  on  the  weight  of  authority  it  appears  to  me 
that  Order  LXT.  r.  14  does  not  appl^  to  such  a 
case  as  the  present.  Then  there  remams  only  the 
contention  that  the  set-off  may  be  allowed  under 
the  old  equitable  jurisdiction  which  appears,  as 
was  pointed  out  in  Edwards  v.  Hope  {w>i  sup.)  to 
be  atill  in  existence.  But  that  jurisdiction  seems 
never  to  have  been  applied  where  the  cross  jadg- 
ments were  between  the  parties  in  different  capa- 
cities. Here  the  garnishee  proceedings  againat 
Ernest  Henry  Bees  were  taken  against  nim  in  his 
capacity  as  trustee  for  the  club,  whereas  in  the 
County  Court  he  was  sued  in  his  personal  capacity. 
Therefore  on  all  these  grounds  I  think  that  the 
application  fails  and  must  be  dismiaaed. 

Application  dismissed. 

Bolicitora  for  the  plaintiff,  E.  F.  Turner  and 
Bons,  agents  for  D.  Richards,  Aberdare. 

Solicitors  for  the  defendant,  E.  H.  Beea,  JlftZner 
and  Biekford. 


June  25,  27,  and  28. 

(Before  Collins,  M..R.,  Stibling  and 
Mathew,  L.JJ.) 

Gabbutt  (app.)  «.  DtTBHAM  Joint  Committee 
(reaps.),  (a) 

APPBAI.  PBOM  THE  EINO'S  BENCH  DIVISION. 

Police  —  Pension  —  "  approved  service  "  —  Con- 
tinuous service — Break  in  service — Police  Act 
1890  (53  &  54  Vict.  c.  45),  s.  1. 

By  sect.  1  (a)  of  the  Police  Act  1890,  every  eon- 
stable  in  a  police  force  is  entitled,  subject  to 
certain  provisions,  to  retire  and  receive  a  pension 
for  life,  "if  he  has  completed  not  less  than 
twenty-five  years'  approved  service." 

Held,     by    Collins,    M.B.    and    Stirling,    L.J,^ 

<a)  Beportsd  b;  E,  Hakliy  Shitb,  Esq.,  Barrtater-at-Law, 
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Mathew,  L.J.  disseniing,  ihat  the  service  there 
mentioned  meant  a  continuous  service. 
Judgment   of  the  Divieional    Court    (90    L.    T. 
Rep.  26 ;  (1904)  1  K.  B.  522)  o^mted. 

Appeal  by  Garbatt  against  a  jadgment  of 
the  Divisional  Court  (Lord  Alverstone,  O.J., 
Lawrance  and  Kennedy,  JJ.)  upon  a  case  stated 
by  the  Conrt  of  Quarter  Sessions  of  the  county  of 
Durham,  upon  an  application  by  the  appellant, 
Garbntt,  a  retired  police  constable,  by  way  of 
appeal  nnder  sect.  11  of  the  Police  Act  1890, 
against  the  refusal  of  the  Durham  Joint  Oom- 
mittee  to  order  payment  to  him  of  a  pension 
tmder  that  Act. 

On  the  hearing  of  the  application  the  appellant 
relied  upon  a  certificate  of  approved  service  for 
npvrardsof  twenty-five  years  which  was  produced  to 
the  court,  and  which  (save  for  the  objection  herein- 
after mentioned)  was  admitted  to  be  a  certificate 
duly  given  nnder  the  Act  and  to  refer  to  the 
appelhmt. 

The  certificate,  which  was  signed  by  the  actintr 
chief  constable,  showed  that  the  appellant  had 
joined  the  force  on  the  7th  Sept.  1876  and  had 
resigned  on  the  30th  April  1881,  a  period  of  four 
years  236  days ;  that  he  had  been  reinstated  on 
tiie  27th  Aug.  1881,  and  had  been  called  on  to 
resign  on  the  9th  Feb.  1889,  a  period  of  seven 
years  167  days :  and  that  he  had  been  again 
reinstated  on  the  1st  April  1889,  from  which  date 
he  had  served  until  his  final  retirement  for 
thirteen  years  sixty-one  days ;  making  a  total 
approved  service  of  twenty-five  years  ninety-nine 
days.  The  certificate  also  certified  that  "  the 
term  of  approved  service  entered  above  has  been 
diligent  and  faithful  service  within  the  meaning 
of  sect.  4  of  the  Police  Act  1890." 

The  respondents  contended  that  the  certificate 
though  "  sufficient  evidence,"  was  not  conclusive 
and  tendered  evidence  to  the  effect  that  the 
service  of  the  appellant  during  the  i>eriod  had 
not  in  fact  been  diligent  and  faithful  service ;  and 
contended  that  the  certificate  related  to  the 
period  of  service  and  was  not  conclusive  evidence, 
and  that  the  acting  chief  constable  oonld  not 
certify  as  to  character,  which  appeared  from  the 
police  records,  and  that  the  joint  committee  were 
entitled  to  exercise  their  discretion  as  to  granting 
or  withholding  a  pension  on  the  ground  of  mis- 
conduct. 

The  appellant  contended  that  it  was  not  open 
to  the  respondents  to  contradict  the  certificate, 
and  that  such  evidence  was  therefore  inadmis- 
sible. 

On  this  point  the  justices  agreed  with  the  con- 
tention of  the  appellant,  and  refused  to  receive 
evidence  as  to  the  appellant's  character. 

The  respondents  further  contended  that  upon 
the  true  construction  of  the  Act  it  was  necessary 
that  the  whole  period  of  service  of  twenty-five 
years  should  be  continuous  in  order  to  entitle  the 
appellant  to  a  pension  in  respect  thereof. 

The  appellant  contended  that  the  period  need 
not  be  continuous,  and  further  contended  that, 
even  so,  the  certificate  of  approved  service  once 
j^ven  precluded  the  respondents  from  raising  this 
point. 

The  Conrt  of  Quarter  Sessions  considered  that 
the  Act  required  that  the  whole  period  should  be 
continuous,  and,  inasmuch  as  the  cercificate 
showed  upon  its  face  that  there  had  been  two 


breaks  in  the  period  of  service,  they  considered 
that  it  was  open  to  the  respondents  to  raise  thi« 
point. 

They  accordingly  dismissed  the  appellant'* 
application. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  whether  the  Court  ot  Quarter  Sessions  were 
right  in  dismissing  the  application  on  the  ground 
stated  ;  and  (2)  whether  they  were  right  in  reject- 
ing the  evidence  tendered  on  behalf  of  the 
respondents. 

The  Divisional  Court  (Lord  Alverstone,  O.J., 
Lawrance  and  Kennedy,  JJ.)  dismissed  the  appeal 
on  the  ground  that  the  service  mentioaed  in 
sect.  1  (a)  of  the  Police  Act  1890  is  a  continuous 
service,  and  the  appellant  was  therefore  not 
entitled  to  a  pension  :  (90  L.  T.  Bep.  26;  (1901) 
1  K.  B.  622). 

The  appellant  appealed. 

The  Police  Act  1890  (53  &  54  Vict.  c.  45) 
provides  as  follows ; 

Sect.  1.  Sabjeot  to  the  provitions  of  this  Act,  evsry 
oonstable  in  a  polioe  foroe — (a)  if  be  hu  oompletod  not 
less  than  twentj-ftve  years  approved  serrioe,  and  where 
a  limit  of  age  is  preioiibed  by  the  pension  icftle  in  force 
under  this  Aot  is  of  an  age  not  less  th&n  the  age  bo 
preicribed  ihall  on  the  expiration  of  inoh  time  not 
ezoeeding  fonr  months  after  he  has  given  written  notioe 
to  the  police  anthority  of  bis  desire  to  retire  as  the 
poUoe  authority  may  fix,  be  entitled  witbont  a  medical 
oerti&oate  to  retire  and  receive  a  pension  for  life    .    .    . 

Sect.  4  (1).  The  service  ot  a  constable  for  the  pur- 
poses of  this  Aot  shall  be  inbjeot  to  snoh  deductions  in 
respect  of  sickness,  miscondaot,  or  neglect  of  daty  as 
may  be  made  therefrom  in  pnrsnuioe  of  the  regulations 
of  the  foroe  to  which  the  oonstable  belongs ;  and  the 
expretion  "  approved  service  "  shall  for  the  purposes  ot 
this  Act  mean  snob  service  as  may  after  snoh  dedaotions 
as  aforeiaid  (it  any)  be  certified  nnder  the  order  of  the 
polioe  anthority  to  have  been  diligent  and  faithfol 
serrioe  ...  (2)  A  oeriifioate  signed  by  the  chief 
officer  of  a  police  force  as  to  the  period  of  a  oonstable's 
approved  service  in  that  foroe  shall  be  sufficient  evi- 
dence thereof  ...  (4)  Where  a  oonstable  has 
served  in  more  than  one  police  force  in  any  part  of  the 
United  Kingdom,  approved  service  in  any  snch  polios 
foroe  in  which  he  has  completed  not  less  than  three 
years  approved  service  and  from  which  he  has  with  the 
written  sanoion  of  the  chief  officer  ot  that  force 
removed  to  another  foroe,  shall  be  reokoned  as  approved 
service  in  the  foroe  in  which  the  constable  is  serving 
at  the  time  of  bis  retirement.  (5)  Where  a  constable 
with  the  knowledge  of  the  police  anthority  or  the  chief 
officer  of  his  polioe  force  belongs  to  the  army  reserve, 
and  is  called  ont  for  training  or  for  permanent  service, 
he  shall  be  entitled,  on  returning  to  the  police  force 
after  the  end  of  snch  training  or  service,  to  reckon  any 
approved  service  which  he  was  entitled  to  reckon  at  the 
commencement  thereof. 

Sect  5.  .  .  .  (3)  Where  a  pension  is  granted  to 
a  oonstable  on  the  ground  ot  inoapaoity  for  the  per- 
formance ot  his  dnty,  the  polioe  anthority  shall,  yearly 
or  otherwise,  until  the  power  under  this  Act  of  reqoiring 
the  oonstable  to  serve  again  ceases,  satisfy  themselves 
that  the  inoapaoity  oontinnes,  and ,  unless  they  resolve  that 
snoh  evidence  is  unnecessary,  shall  satisfy  themselves 
by  the  like  evidence  as  above  mentioned.  (4)  In  the 
event  of  the  inoapaoity  ceasing  before  the  time  at  which, 
the  oonstable  would  if  he  had  oontinned  to  serve,  have 
been  entitled  withont  a  medical  certificate  to  retire  and 
receive  a  pension  for  life,  the  polioe  authority  may 
cancel  bis  pension  and  require  him  to  serve  again  in  the 
polioe  foroe,  in  a  rank  not  less  than  the  rank  which  he 
held  before  his  retirement,  and  at  a  rate  of  pay  not  less 
than  the  rate  which  he  received  before  his  retirement. 
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(5)  When  %  ooniteble  so  lervea  agsio,  the  proTiaions  of 
tide  Aot  ttt  to  retirement  uid  pentions,  •llowknoes  and 
gmtoitiea  (hall  appl7  ai  if  be  had  not  preTiooily  retired, 
MTe  that,  ezoept  in  the  oaie  of  pennon*  for  non-aool- 
dantal  injniiea  reoeired  in  the  ezaontion  of  dnty,  he  shall 
not  reckon  aa  approyed  Bervioe  the  time  whioh  elapaed 
between  hia  former  retirement  and  the  oommenoement 
of  hia  aenrioa  again. 

Scot.  21.  If  a  oonatable  not  having  bean  diamiaaed 
leaTea  a  polioe  force  without  a  peaaion  or  gratnity,  the 
police  authority  may,  if  it  aeema  to  them  jnit,  pay  him 
the  whole  or  part  of  the  rateable  deduotiona  which  have 
been  made  from  hia  pay ;  but  thia  aeoiion  ahall  not 
apply  in  the  oaae  of  hia  being  removed  to  another  foroe 
nnder  aaoh  oironmatanoea  aa  will  enable  him  to  reckon 
hia  approved  aervioe  in  the  foroe  from  which  he 
remove*. 

Sict.  36.  The  Acta  mentioned  in  the  fonrth  aohedale 
to  thia  Aot  are  hereby  repealed  .  .  .  provided 
that  ...  (2)  Thia  repeal  ahall  not  prevent  any 
oonatable  from  reokoning  aa  approved  aervioe  any 
aervioe  which  he  is  entitled  nnder  any  enactment  hereby 
repealed  to  reckon  towards  pension  or  laperannnatian. 

June  25  and  27. — Pieker$gUl  and  /.  A.  Johtuton 
{Simey  with  them)  for  the  appellant.  —  The 
"  approved  service "  of  a  police  oonatable  need 
nob  be  continnoaa  to  entitle  him  to  a  pension. 
There  is  nothing  in  sect  1  (a)  to  show  that  the 
service  mnst  be  continnons.  Under  the  defini- 
tion of  "  approved  service  "  in  sect.  4  (1)  all  that 
is  necessary  is  that  the  service  shall  have  been 
"  diligent  and  faithful."  One  of  the  objeota  of 
the  Act  is  to  give  police  constables  a  right  to  a 
pension,  and  it  woald  have  been  perfectly  easy,  if 
the  Legislature  had  desired  to  narrow  the  right 
in  this  way,  to  have  expressly  provided  that  the 
approved  service  most  be  continaons.  Reliance 
ia  placed  by  the  respondents  npon  other  sections 
of  the  Act  as  impliedly  showing  that  the  Legis- 
latnre  intended  that  the  approved  service  must  be 
continnons.  Bat  the  provisions  of  the  various 
anb- sections  of  sects  4  and  5  are  only  enacted 
0SB  abundanii  eaiUeld  and  do  not  out  down  the 
plain  meaning  of  sect.  1  (a).  The  court  ought 
not,  unless  absolutely  obliged,  to  read  into  that 
aeoiion  a  word  which  does  not  occur  in  the  Act. 
Patterson,  J.  said  in  a  well  known  case :  "  Every 
day  I  aee  the  neoeaaity  of  not  importing  into 
atMutea  worda  which  are  not  to  be  found  there. 
Snch  a  mode  of  interpretation  only  gives  occa- 
sion to  endless  dif&oalties : 

King  T.  Burrell,  12  A.  &  E.  460. 

And  Parke,  B.  e«d :  "  It  ia  a  well-ettablished  rule 
in  the  construction  of  Acta  of  Parliament  not  to 
introduce  any  new  words,  unless,  without  such 
introduction,  something  manifestly  absurd  or 
repng^nant  would  follow    : 

WiUianu  v.  BoberU,  1  C.  M.  &  B.  676. 

And  again  the  same  learned  judge,  when  Lord 
Wensleydale,  said  that  ha  had  l^n  long  and 
deeply  impressed  with  the  wisdom  of  the  rule 
that  in  construing  wills  and  statutes  and  all 
written  instmmente,  "  the  g;rammatical  and  ordi- 
nary aenae  of  the  words  is  to  be  adhered  to, 
unless  that  would  led  to  some  absurdity,  or  some 
repugnance  or  inconsistency  with  the  rest  of  the 
inatrament,  in  which  case  the  grammatical  and 
ordinary  aenae  of  the  words  may  be  modified,  so 
as  to  avoid  that  absurdity  and  inconsistency,  but 
no  farther  " : 

Orty  V.  Ptarton,  6  H.  L.  Cas.  61. 


An  opinion  expressed  by  Lord  Selborne,  L.O.  oik 
this  point  was  also  referred  to : 

Bough  V.  Windut,  SO  L.  T.  Bap.  312 ;  12  Q.  B.  I>iv» 
224. 

Under  former  police  Acts  continuous  service  waa 
not  necessary  to  entitle  a  police  constable  to  a- 
pension.  Sect.  36  of  the  Act  of  1890  repeals  tho' 
earlier  Acts,  but  by  sub-sect.  2  it  is  provided  that 
"  this  repeal  shall  not  prevent  any  constable  fronk 
reckoning  as  approved  service  any  service  whichi 
he  is  entitled  under  any  enactment  hereby 
repealed  to  reckon  towards  pension  or  super- 
annuation." They  referred  also  to  a  decision  ot  the 
Privy  Oonncil  that,  under  the  New  South  Walea 
Givil  Service  Act  1884,  additional  years  of  service 
need  not  be  continuous :  • 

Wallcer  v.  Bimpion,  88  L.  T.  Bep.   306;  (1903) 
A  C.  208. 

Next,  under  sect.  4,  sub-sect.  2,  of  thia  Act  the 
certificate  which  the  appellant  produced  in  court 
is  "  suiBcient  evidence  "  of  his  twenty-five  year* 
approved  service.  That  expression  is  equivalent 
to  "  conclusive  evidence,"  and  the  respondents 
cannot  be  permitted  to  go  behind  the  statements, 
contained  in  the  certificate.  The  same  expres- 
sion, "  sufficient  evidence,"  occara  in  aect.  193, 
sub-sect.  2,  of  the  Merchant  Shipping  Aot  1894 
(57  &  58  Yict.  c.  60)  with  reference  to  the  proof 
of  payment  by  the  Board  ot  Trade  of  the  ex- 
penses of  providing  for  distressed  seamen  in 
foreign  countries.  Bigham,  J.  has  held  that  in 
that  case  "  sufficient  evidence  "  meant  "  conclusiv& 
evidence."  An  appeal  against  his  judgment  wb» 
dismissed  by  the  Oourt  of  Appeal,  who  however 
expressed  no  opinion  upon  this  particular  point : 
Board  of  Trade  v.  SaMng  Ship  Oltnpark  Limited^ 
88  L.  T.  Bep.  693 ;  (1903)  2  K.  B.  324 ;  affirmed 
in  the  Conrt  of  Appeal,  90  Ii.  T.  Bep.  360 ;  (1904>' 

1  K.  B.  682. 

In  two  cases  the  expression  "  sufficient  evidence  " 
has  been  hold  not  to  mean  "  conclusive  eridence," 
but  the  decision  in  those  cases  turned  upon  the- 
apeoial  proviaions  of  the  Acts  then  under  the 
consideration  of  the  court : 

Barroelou^h  v.  Oremough,  8  B.  &  S.  623 ;  L.  Bep. 

2  Q.  B.  612  ; 

HtwiU  V.  Taylor,  74  L.  T.  Bep.  51 ;  (1896)  1  Q.  B. 
287. 

Montagiie  Bhearman,  K.O.  and  Meynell  for  th» 
respondenta.  —  The  twenty-five  years'  service' 
mentioned  in  sect.  1  (a)  means  twenty,  five  years'' 
continuous  service.  That  is  the  natural  meaning^ 
of  the  words.  If  there  should  be  any  doubt  as 
to  the  meaning  of  that  section ,  the  court  should 
look  at  any  other  sections  of  the  Act  that  m^ 
throw  light  upon  the  doubtful  section.  "It 
ia  beyond  dispute  that  we  are  entitled  and 
indeed  bound  when  construing  the  terms  of  any 
prorision  found  in  a  statato  to  consider  any 
other  parts  of  the  Aot  which  throw  light  upoa 
the  intention  of  the  Legislature,  and  which  may 
serve  to  show  that  the  particular  proviaion  ought 
not  to  be  construed  as  it  would  be  if  oonaidwed 
alone  and  apart  from  the  rest  of  the  Act "  :  (per 
Lord  Herschell)  : 

Cclqtihoun  v.  Bnoit,  61  L.  T.  Bep.  518 ;  14  App. 
Cas.  493. 

The  various  sub-sectiona  of  aeot.  4  and  aect.  5 
would  be  unnecessary  and  useleaa  if,  aa  the  appel- 
lant contenda,  a  police    constable's  twenty-nve 
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years'  service  need  nofc  ever  be  a  oontinooas  aerrice 
in  order  to  entitle  him  to  a  pension.  The  same  ob- 
eerration  applies  to  seot.  21.  As  to  the  effect  «f 
the  certificate,  it  mnst  be  borne  in  mind  that  a 
distinction  is  draim  in  sect.  4  of  the  Act  between 
the  fonctions  of  the  police  authority  in  this 
matter  and  those  of  the  chief  const-able.  The 
chief  constable's  functions  are  merely  to  certify 
the  length  of  the  service  of  the  retiring  constable. 
The  qnestion  whether  the  service  has  been  dili- 
gent and  faithful  is  one  for  the  police  anthorlty. 
'*  Sufficient  evidence  "  means  nothing  more  than 
prima  facte  evidence : 

Rag.  V.  Fordkam,  L.  Bep.8  Q.  B.  501. 

The  decision  ot  Bigham,  J.  in  Board  of  Trade  y. 
Sailing  Ship  Olenpark  Limited  (ubi  lup.)  was  not 
correct. 


Piekengill  in  reply. 


Cur.  adv.  vult. 


June  28. — Collins,  M.It.. — This  is  an  appeal 
against  the  judgment  of  the  Divisional  Court 
npon  a  speciu  case  stated  by  the  quarter  sessions 
of  the  county  of  Durham,  nponan  application  by 
a  police  of&cer,  under  sect.  11  of  the  Police  Act 
1890,  by  way  of  appeal  against  the  refusal  of  the 
respondents  to  order  payment  of  a  pension  to  him 
under  that  Act.  The  two  questions  stated  in  the 
case  for  the  opinion  of  the  court  raise  the  points 
whether  the  service  of  a  police  officer  mast  be 
continooas  in  order  to  entitle  him  to  a  pension 
under  the  Act,  and  whether  the  certificate  of 
approved  service  is  conclusive  so  as  to  debar  any 
evidence  being  given  as  to  want  of  continuity  in 
the  service.  The  answers  to  these  questions  depend 
npon  the  true  construction  of  the  Police  Act  1890, 
which  is  intituled  "  An  Act  to  make  provisions 
respecting  the  pensions,  allowances,  and  gratuities, 
of  police  constables  in  England  and  Wales,  and 
their  widows  and  children,  and  to  make  other  pro- 
visions respecting  the  police  of  England  and 
Wales."  The  Divisional  Court  held  that  the 
appellant  is  not  entitled  to  a  pension  on  the 
ground  that  the  Act  contemplates  continuous 
service  for  the  periods  therein  mentioned  as  a 
condition  precedent  to  the  right  of  a  police  con- 
etable  to  a  pension.  In  the  present  case  the 
appellant  has  served  in  the  police  for  twenty-five 
years  altogether,  but  his  service  has  not  been 
continuous,  there  having  been  two  breaks  in  it. 
Now  sect  1  (a)  of  the  Police  Act  1890  is  as 
follows :  [His  Lordship  read  it.]  It  was  con- 
tended on  behalf  of  the  appellant  that  that  section 
taken  by  itself,  on  the  face  of  it,  means  that  the 
"  twenty-five  years'  approved  service "  which  it 
mentions  need  not  be  continuous,  and  that,  that 
being  so,  the  court  is  not  entitled  to  spell  out 
of  the  Act,  fay  reference  to  other  sections  ot  it,  any 
construction  which  would  be  in  contradiction  of 
the  plain  coastroction  of  the  section  taken  by  itself. 
To  start  with,  I  cannot  assent  to  that  contention.  I 
think  that,  at  the  utmost,  all  that  can  be  said  is  that 
the  language  of  the  section  is  equally  consistent 
with  the  view  that  the  service  must  be  continuous 
as  with  the  opposite  view ;  but  I  am  disposed  to 
go  further  and  to  say  that  prima  facie  the 
meaning  of  the  section  is  that  the  service  must  be 
continuons.  However,  it  is  not  necessary  to  go  so 
far  as  that.  It  is  enough  that  the  words  of  the 
section  are  consistent  with  either  view,  to  entitle 
the  court  to  look  at  other  parts  of  the  Act  in 
order  to  arrive  at  the  true  construction  of  the 


section.  I  should  have  thought  that  would  have, 
been  clear  without  needing  to  cite  authorities,  bat 
Mr.  Shearman  has  referred  to  a  passage  in  the 
judgment  of  Lord  Herschell  in  Colquhoun  v. 
Brooks  (rtbi  tup.)  which  is  exactly  in  point,  and 
shows  that  the  court  is  entitled,  in  construing  the 
terms  of  any  enactment,  to  consider  any  other 
parts  of  the  Act  which  throw  light  upon  the  inten- 
tion of  the  Legislature,  if  the  provisions  of  the 
section  to  be  construed  are  not  in  themselves 
absolately  dear.  That  being  so,  I  look  at  other 
sections  of  this  Act  of  1890  which  appear  to  me 
to  throw  a  light  on  the  meaning  of  sect.  1  (a).  I 
do  not  think  that  it  is  necessary  to  go  through 
those  sections  at  length,  or  to  repeat  the  arguments 
founded  upon  them,  as  they  are  all  set  out  in  the 
judgment  of  the  Lord  Chief  Justice  in  the  court 
below,  with  which  the  other  judges  agreed, 
altndQgh  Kennedy,  J.  did  so,  perhaps,  with  some 
misgivings.  Perhaps,  though,  he  was  only  pointing 
out  the  views  to  be  taken  on  both  sides,  for  in  the 
end  he  certainly  agreed  with  the  rest  of  the  court. 
To  put  it  shortly,  there  are  several  sections  in 
the  Act,  which  shows  that,  to  entitle  a  constable 
to  a  pension  under  sect.  1  (a)  his  service  must,  as 
a  general  ruin,  be  an  unbroken  one ;  because 
there  is  a  series  of  sections  which  deal  with  a 
a  broken  service,  and  specify  the  circumstances 
under  which  a  constable  may  become  entitled  to 
a  pension  under  sect.  1  (a),  although  his  service 
has  been  a  broken  one.  I  cannot  explain  that 
series  of  sections  except  on  the  view  that  that  it 
is  assumed  that  the  service  mentioned  in  sect.  1  (a) 
must  be  a  continuous  one,  excepting  only  in  the 
oases  specially  provided  for.  If  there  were  only 
one  such  section  it  might  be  contended  that  it 
had  been  introduced  ex  mrjori  eauteld  with 
regard  t«  the  particular  case  it  dealt  -with.  Bat 
in  fact  we  have  a  series  of  sections  to  consider,  all 
dealing  with  different  cases  of  broken  service, 
and  passed  with  the  object  of  mitigating  the  hard- 
ship that  would  be  occasioned  in  those  cases  to  a 
constable  desirous  of  claiming  a  pension.  If  the 
primary  enactment  were  intended  to  provide 
that  twenty-five  years'  service,  even  though  a 
broken  service,  should  be  as  effective  as  twenty- 
five  years  of  unbroken  service,  this  series  of 
sections  would  be  unnecessary.  Therefore  I  think 
that  the  only  conclusion  at  which  it  is  possible 
to  arrive  is  that  the  service  contemplated 
by  the  primary  enactment  is  a  continuous  service. 
As  I  have  said,  the  Lord  Chief  Justice  has  g^ne 
through  those  sections,  and  I  do  not  propose  to 
do  so  again,  as  it  would  be  a  waste  of  time.  I 
will  only  add  one  thing.  An  argument  was 
addressed  to  as  which  was  based  upon  legislation 
existing  before  the  passing  of  this  Act  in  1890. 
I  do  not  think  that  any  help  is  to  be  found  in 
that  quarter.  The  Act  of  1890  was  a  new 
departure,  and  for  the  first  time  gave  to  police 
constables  a  right  to  a  pension,  the  only  thing  of 
that  nature  which  they  could  previously  have 
obtained  being  in  the  naturo  of  a  gratuity.  I  do 
not  think  that  any  presumption  can  be  derived 
from  the  older  Act  with  regard  to  the  meaning  of 
the  present  Act  on  this  point.  This  Act  is  a  new 
departure,  and  must  be  construed  merely  with 
reference  to  its  own  language.  For  these  i-easons 
I  think  that  the  appeal  must  be  dismissed. 
With  regard  to  the  second  question  raised  by. 
the  case,  it  is  unnecessary  in  the  view  that  we 
take  that  we  shonld  g^ve  any  opinion,  bat  I  am 
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far  irom  being  eatisfied  that  the  certificate  is  coa- 
doBive  eyidenoe. 

Stislino,  L.J. — ^I  am  of  the  same  opinion.  I 
maat  oonfeas  that  I  share  in  the  doubts  and 
regrets  that  were  expressed  by  Kennedy,  J.  in  the 
oonrt  below,  but  I  have  come  to  the  conclusion 
that  we  onght  not  to  differ  from  the  decision  ot 
the  Bivisional  Court.  The  language  of  sect.  1  (a), 
when  taken  by  itself,  seems  to  me  to  be  consistent 
with  dther  of  the  two  views  that  have  been 
pressed  apon  us.  The  words  "  if  he  has  completed 
not  lees  than  twenty-five  years'  approved  ser- 
vice "  are  capable  of  oeing  construed  as  meaning 
either  that  the  service  must  be  continuous  or  that 
it  may  be  broken.  In  that  a'''ate  of  things  we  are 
bonnd  to  look  at  the  rest  of  the  Act  of  Parliament 
in  order  to  see  whether  there  is  anything  in  the 
subsequent  sections  which  throws  any  light  on 
the  meaning  to  be  attributed  to  sect.  1  (a).  Sect  4, 
sub-sect.  5,  seems  to  me  to  have  an  especially  im- 
portant bearing  in  this  respect.  I  think  it  is  impos- 
sible to  explain  why  that  sub-section  was  put  into 
the  Act  except  upon  the  view  that  the  draftsman 
had  in  his  mind  the  idea  that  sect.  1  (a)  had 
reference  to  a  continuous  service.  The  same 
observation  applies,  though  perhaps  in  a  less 
degree,  to  sect.  5,  sub-seot.  5,  and  to  sect.  21.  For 
these  reasons  I  agree  that  the  appeal  must  be 
dismissed. 

Mathew,  L.J. — I  am  sorry  that  I  am  unable 
to  agree  with  the  judgments  that  have  be«i 
delireied,  and  with  the  jadgments  in  the  Divi- 
sional Court,  but  I  am  somewhat  consoled  in  so 
doing  by  learning  that  my  brother  Stirling 
shares  the  doubts  and  difficulties  expressed  by 
Kennedy,  J.  The  question  is  one  of  the  con- 
stmotion  of  an  Act  of  Parliament,  and  it  seems 
to  me  that  the  obvious  intention  of  the  Lsgis- 
lature  would  be  defeated  if  the  twenty-five  years' 
servioe  mentioned  in  sect.  1  (a)  were  construed  to 
mean  twenty-five  years'  continuous  service.  If 
that  section  stood  alone,  I  do  not  think  that  it 
ooold  reasonably  be  contended  that  if  a  constable 
were  for  a  time  absent  from  service  through 
illness,  he  would  be  debarred  from  claiming  a 
pension ;  that,  in  short,  a  constable  must  serve 
day  by  day  continuously  for  the  whole  period  of 
twenty-five  years  without  any  of  those  breaks 
which  may  be  occasioned  by  the  ordinary  mis- 
fortunes to  which  humanity  is  subject.  The 
Master  of  the  Bolls  has  referred  to  other  sections 
of  the  Act  as  leading  to  the  construction  which 
he  has  adopted,  and  I  will  consider  them  pre- 
sently. The  Act  was  passed,  as  appears  to  me, 
with  the  intention  of  affording  additional  secu- 
rity to  police  constables  with  regard  to  pensions. 
Previously  to  1890,  as  the  Master  of  the  Rolls 
has  pointed  out,  a  police  constable  appears  not  to 
have  been  entitled  to  a  pension  as  of  right,  but 
one  might  be  awarded  to  him  in  the  discretion  of 
the  police  authority.  There  is  no  doubt  that  snch 
aathorities  would  do  their  best  to  exercise  their 
discretion  fairly ;  but  it  was  felt  to  be  desirable 
that  their  decisions  should  be  subject  to  appeal, 
and  the  Act  provides  therefore  for  an  appeal  to 
quarter  sessions.  The  main  object  of  tke  Act 
seems  to  me  to  be  to  secure  a  pension  to  a  police 
ofScer  who  has  served  faithfully  for  a  certain 
length  of  time.  Why  then  should  sect.  1  (a)  be 
construed  so  as  to  apply  only  to  a  continuous 
servioe?     In  the  present  case  the  respondents 


rely  on  the  fact  of  the  break  caused  by  the  appel' 
lant's  resignation  in  1881,  although  he  was  re- 
instated a  few  months  later.  He  completed 
twenty-five  years'  service.  Why  should  he  not 
be  entitled  to  a  pension  P  I  csm  see  no  reason 
whatever  why  he  should  be  deprived  of  his 
pension,  which  is  only  deferred  pay.  I  cannot  see 
why  a  constable  who  has  resigned  should  not  be 
re-instated  in  the  force  in  exactly  the  same 
position  which  he  held  before  his  resignation. 
But  I  return  to  the  Act  in  order  to  see  whether 
there  is  any  provision  in  it  which  compels  us  to 
say  that  a  break  in  the  twenty- five  years'  service 
will  deprive  a  constable  of  his  right  to  a  pension. 
It  is  Biiid  that  an  inference  to  that  effect  arises 
from  subsequent  sections.  Now,  I  think  that  the 
severely  critical  examination  of  the  language  of 
sections  of  Acts  ot  Parliament  which  is  some- 
times applied  in  cases  of  this  kind  does  not 
'always  do  justice,  because  the  Legislature  ought 
to  be  assumed  to  have  intended  to  deal  with  the' 
subject  before  it  in  a  reasonable  way  and  with 
reference  to  some  reasonable  object  in  view.  The 
principal  section  that  we  have  to  consider  iS' 
sect.  1  (a),  in  which  the  words  used  are  "  not  less 
than  twenty-five  years'  approved  servioe."  That 
seems  plain  language,  requiring  nothing  more 
than  that  there  shall  be  approved  service  for 
twenty-five  years.  Nothing  is  said  about  the 
service  beiuf;  continuous,  and  few  men  would 
gather  any  snch  meaning  from  the  words  actually 
there  used.  Bat  it  is  said  that  the  words  used  in 
other  sections  of  the  Act  show  that  the  words 
used  in  sect.  1  (a)  were  intended  to  mean  a 
continuous  service  for  twenty-five  years.  Our 
attention  was  called  first  of  all  to  sect.  4.  It  is 
contoaded  that  the  service  must  ordinarily  be 
continuous,  because  sect.  4  provides  that  in  three 
instances  a  police  constable  shall  be  entitled  to  a 
pension  although  his  service  has  not  been  con- 
tinuous. Sub-sect.  1  is  as  follows  :  [His  Lordship 
read  it.]  The  Act,  therefore,  recognises  in  the 
cases  to  which  that  sub-section  applies  that  the 
service  need  not  be  absolutely  oontinuons.  Then 
sub-sect.  2  provides  that  a  certificate  signed  by 
the  chief  officer  of  a  police  force  as  to  the  period 
of  a  constable's  approved  service  in  that  force 
shall  be  sufficient  evidence  thereof.  So  that, 
apparently,  when  a  constable  applies  to  the  police 
authority  for  his  pension,  all  he  has  to  do  is  to 
produce  that  document  as  prima,  facie  evidence 
of  his  right.  But  confidence  was  chiefly  placed 
by  the  respondents  upon  sub-secte.  4  and  5  of 
sect*  4.  It  was  argued  that  those  sub-sections 
are  to  be  read  as  provisoes  to  sect.  1,  and  so  the 
words  "  if  continuous "  are  to  be  read  into  that 
section  which  is  to  be  construed  as  meaning  that 
the  service  therein  mentioned  is  to  be  continuous 
except  in  the  cases  provided  for  by  these 
two  sub-sections.  In  my  opinion  these  sub- 
sections ought  not  to  be  read  as  provisoes 
to  sect.  1,  but  as  distinct  substantive  enactments 
which  throw  no  light  whatever  on  the  question 
whether  the  service  mentioned  in  sect.  1  must  be 
continuous.  [His  Lordship  here  read  sub-sect.  4.] 
What  is  the  object  of  that  provision?  Such  a 
provision  would  be  unnecessary  if,  as  in  Ireland, 
there  were  one  police  force  for  the  whole  oountryt 
In  England,  where  there  are  different  forces  in 
different  districts,  it  was  obviously  necessary  to 
make  special  provision  with  regard  to  pensions 
for  cases  in  which  a  police  consUible  has  removed 
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from   one  force  to  another.     The  soope  of  thia 
provision  is  made  abundantly  clear  by  reference 
to  Beot.  15,  snb-eect.  2,  which  proTidea  for  appor- 
tionment of  the  amount  of  the  pension  in  snoh  a 
case  between  the  different  dietriots.    Therefore 
it  appears  to  me  that  this  snb-seotion  may  for 
the  present  purpose  be  altogether  discarded,  and 
that  it  ought  not  to  be  treated  as  a  proviso  to 
eect.  1  (a).    With  ref^rd  to  sub- sect.  5,  the  infer- 
ence appears  to  me,  if  possible,  still  dearer  than 
with  regard  to  sub-aect.  4.     [His  Lordship  read 
sub-sect.   5.]      The   object  of    that   sub-section 
clearly  seems  to  me  to  be  that  the  constable,  at 
the  end  of  his  training  or  service,  shall  be  entitled 
to  go  back  to  the  police  force  with  all  the  rights 
that  he  previously  enjoyed.    I  do  not  see  that  it 
affords  any  ground  for  saying  that  the  service 
contemplated    by   sect.    1   (a)   is   a  continnoas 
service.    I  do  not  think  tluit  these  sub-sections 
contain   anything  which   qnalifies   the   obvious  • 
construction  of  seot.  1  (a).     Then  reliance  was 
also  placed  by  the  respondents  upon  sect.  10. 
That  section  provides  tdat  nothing  in  the  Act 
shall  prejudice  the  existing  right  of  any  police 
authority  to  dismiss  any  constable,  or  to  reduoe 
him  to  any  lower  rank  or  lower  rate  of  pay,  or 
shall  prevent  his  claim  to  a  pension  from  being 
refused  on  account  of  misconduct,  or  of  negligence 
in  the  discharge  of  his  duties,  or  on  ancount  of 
any  of   the  grounds  on  which  his  pension,   if 
granted,  would  be  liable  to  be  forfeited  and  with- 
drawn.   But  that  section  must  be  read  in  con- 
nection with    sect.   11,  which    provides    for  an 
appeal    from    the    police    authority   to    quarter 
sessions    in    cases    where    a    pension    has  been 
declared  to  have  been  forfeited,  or  where  the  con- 
stable's claim  to  a  pension  has  been  refused.    I 
do  not  think  that  sect.  10  assists  the  respondents 
in  any  way.    Reference  was  also  made  to  sect.  5, 
sub-sect.  3.     [His  Lordship  reid  it.]    And  then 
follows  this  remarkable  proviso  in  sub-sect.  4. 
[His  Lordship  read  it.]    In  the  case  of  a  constable 
being  called  upon  to  serve  again  under  that  sub- 
section, it  would  not  be  fair  that  the  break  in  his 
service  through  incapacity  should  prevent   his 
previous  service  being  counted  for  the  purpose  of 
a  pension ;  and  accordingly  provision  is  made  for 
that  particular  case  by  sub-sect.  5 ;  but  I  cannot 
see    that    this   provision    affords  any  sufficient 
ground  for  the  inference  that  the  service  for  the 
purposes  of  sect.  1  (a)  must  be  continuous.    Next, 
reliance  was  placed  upon  sect.  21.     [His  Lordship 
read  it.]    It  was  suggested  that  this  provision 
creates    an    insuperable    difficulty    in    the  way 
of    holding    that    the    service  contemplated    by 
sect.  1  (a)  need  not  be  continuous.    It  was  said 
that  if  a  constable  were  repaid,  on  leaving  the 
force,  the  deductions  made  from   his  pay,  and 
afterwards  he  returned  to  the  force,  there  is  no 
provision  for  any  return  by  him  of  the  money  so 
repaid  him.    I  do  not  think  that  there  is  any 
such  difficulty  as  suggested.    The  police  authority 
are  not  bound  to  take  back  into  their  service  a 
constable  who  has  resigned,  and,  if  they  do  take 
him  back,  they  may  do  so  on  reasonable  terms  as 
to  his   repaying,  or  submitting  to  a  deduction 
from  his  pension  in  respect  of,  the  amount  which 
has  been  so  repaid  to  him.    The  last  section  relied 
on  was  sect.  36,  sub-sect.  2,  though  it  was  not 
discussed  at  any  length.     [His  Lordship  read  it.] 
That  appears  to  me  to  snow  that  a  constable's 
whole  service  is  to  be  looked  at,  because  he  can 


reckon  as  part  of  his  service  under  this  Act  his 
service  previous  to  the  passing  of  the  Act,  wUch 
need  not  have  been  continuous.  I  do  not  think 
that  that  section  helps  the  respondents.  For 
these  reasons  I  think  that  the  appeal  should  be 
allowed.  la  the  result  it  becomes  unnecessary  to 
decide  the  second  question  raised  in  the  case.  But 
I  wish  to  add,  since  the  decision  in  this  case  may 
not  improbably  lead  to  further  legislation,  that  it 
seems  to  me  very  desirable  that  some  machinery 
other  than  that  contained  in  this  Act  should  be 
provided  for  qualifying  or  reviewing  the  decision 
of  a  police  authority  with  regard  to  a  claim  by  a 
constable  for  a  }>en8ion.  I  cannot  conceive  a  more 
serious  burden  on  a  constable  than  that,  npon  an 
application  to  quarter  sessions  after  the  lapse 
perhaps  of  many  years,  he  should  have  to  prove 
the  circumstances  under  which  he  formerly  left 
the  force  for  a  time,  or  the  facts  with  regard  to 
some  alleged  neglect  of  duty  on  his  part.  I  really 
do  not  know  how  a  constable  can  be  expected  to 
meet  the  exigencies  of  a  judicial  inquiry  into 
such  matters  after  a  long  interval  of  time. 

Appeal  dismiitei. 

Solicitors  for  the  appellant,  Bell,  Brodriek,  and 
Gray,  agents  for  Geipel,  West  Hartlepool. 

Solicitors  for  the  respondents,  Maxide  and 
Tiinnidiffe.  agents  for  Simey,  Son,  and  Iliff, 
Sunderlioid. 


June  23  and  July  5. 
(Before  Collins,  M.B.  and  Stiblino,  L.J.) 

LooAN  V.  Bane  of  Scotland  and  othebs.  (a) 

appeal  fbom  the  kino's  bench  division. 

Practice  —  Writ  of  lummont  —  Service— Seottith 
bank — Foreign  corporation — Service  on  manager 
of  branch  office  in  England — "Statutory  pro- 
vitiont  regulating  terviee  of  proc«»$  "  —  Order 
IX.,  r.  8 — Citation  Amendment  [Scotland)  Act 
1882  (45  &  46  Vict.  e.  77). 

An  action  toot  brought  in  the  High  Court 
agaimt  the  Bank  of  S.  upon  a  cauie  of  action 
ariiing  in  Scotland.  The  bank  had  been  incor- 
porated by  an  Act  of  the  Parliament  of  Scot- 
land and  none  of  the  ttatutee  by  which  it  wot 
governed  contained  any  provision  a*  to  lervioe 
of  procete  on  it.  The  principal  office  of  the 
bank  toae  in  Edinburgh,  but  the  bank  had  a 
branch  office  in  London.  The  writ  of  eummone 
was  served  upon  the  manager  of  the  bank's 
branch  office  in  London  under  Order  IX,,  r.  8.      •  * 

Held,  that  for  the  purposes  of  Order  IX.,  r.  8,  a 
Scottish  corporation  it  a  foreign  corporation. 

Held,  also,  that  the  Citation  Amendment  (Scot- 
land) Act  1882  does  not  contain  "  statutory  pro- 
visions regulating  service  of  process  "  within  the 
meaning  of  the  rale,  and  that  the  writ  had  been 
properly  served  under  the  rule  upon  the  manager 
of  the  bank's  branch  office  in  London. 

Appeal  by  the  plaintiff  from  an  order  of  Bruce,  J. 

at  chambers  amrming  an  order  of  the    master 

setting  aside  the  service  of  the  writ  of  summons 

in  the  action  as  against  the  Bank  of  Scotland. 
The  facts  are  sufficiently  stated  in  the  written 

judgment  of  the  court. 
The  bank,  npon  being  seiTed  with  the  writ, 

entered  a  conditional  appearance  and  took  out  a 

(a)  Baporled  b;  E.  Manlet  Siuth,  E<q.,  B&RiBt«r-((-L«w. 
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sniDmons  asking  thafc  the  service  should  be  set 
aside. 

Bru3e,  J.,  affirming;  the  master,  ordered  the 
service  to  be  set  aside. 

The  plaintiff  appealed. 

Order  IX.  provides  a8.follows : 

Bole  8.  In  the.abienoe  of  any  statutory  proviiion 
regnlatiofT  aervica  of  prooeii,  every  writ  of  saminoiis 
iaaned  a^nst  a  corporation  aggregate  may  be  served 
on  the  mayor  or  other  head  offioer,  or  on  the  town 
olerk,  olerk,  treamrer,  or  aeoretary  of  anoh  oorpora- 
iioD.     .    .    . 

Jamfs  Dunbar  and  Erie  Dunbar  for  the  plain- 
tiff.— This  writ  was  properly  served  as  of  right 
npon  the  manager  of  the  bank's  branch  office  in 
London.  A  Scottish  corporation  is  in  the  position 
of  a  foreign  corporation  so  far  as  regards  Order 
IX.,  r.  8.  A  foreign  corporation  is  deemed  to  be 
resident  in  this  coantry  at  the  place  where  it 
carries  on  business,  and  the  manager  of  sach  a 
place  of  basiness  is  the  proper  person  to  be 
served : 

N«u>by  V.  Ton  Oppen,  26  L.  T.  Bep.  161 ;  L.  Bep. 

7  Q.  B.  293 ; 
Lhon*we,  Linon,    and    Co.    T.    Hong    Kong   and 

Shanghai  Banking  Cotporation,  54  L.  T.  Bep. 

863 ;  S3  Cb.  Div.  446 ; 
Baggiii  v.  Comptoir  d'Etcompte  d»  ParU,  6t  Ik  T. 

Bep.  748  I  23  Q.  B.  Div.  519  : 
Compagnie  O^neraU  TramatUintiqut  r.  Law  and 

Co.;  La  Bourgognt,iO  L.  T.  Bap.  845;  (1899) 

A.  C.  431. 
There  is  no  "  statutory  provision  regulating  ser- 
vice ot  process"  within  the  meaning  of  rule  8 
such  as  would  take  the  present  case  out  of  the 
role.  This  case  is  not  one  of  a  company  regis- 
tered under  the  Companies  Acts  as  to  which 
special  provisions  have  been  made  by  seat.  62  of 
the  Companies  Act  1862  (25  &  26  Yict.  c.  89) 
for  service  of  documents  npon  the  company 
by  a  prepaid  letter  sent  through  the  post  and 
addressed  to  the  company  at  their  registered 
office: 

Watkint  r.  Beottiih  Imperial  7n«ttranee  Company, 

(iO  L.  T.  Bep.  639  ;  23  Q.  B.  Div.  285  ; 
Wood  V.  Andersion  Foundry  Company,  36  W.  B. 

918. 

f  They  were  stopped.] 

Bafua  Isaacs,  K.C.  and  Bremner  (Stair  C. 
Affnew  with  them)  for  the  defendant  bank. — The 
cases  cited  all  have  reference  to  foreign  corpora- 
tions. The  bank  is  a  Scottish  corporation,  and 
with  regard  to  Scottish  corporations  there  is 
"statutory  provision  regulating  service  of  pro- 
cess" which  takes  them  oat  ot  the  range  ot 
Order  IX.,  r.  8.  Sect.  3  ot  the  Citation  Amend- 
ment (Scotland)  Act  1882  (45  &  46  Yiot.  c.  77) 
provides  for  citation  by  registered  letter  by  post 
containing  the  copy  of  the  summons  or  petition 
or  other  document  required  by  law  in  the  par- 
ticular case  to  be  served.  By  the  definition  of 
"  person  "  in  sect.  7,  that  section  applies  in  the 
ease  of  corporations.  Since  the  plaintiff  could 
have  served  the  bank  in  Scotland  by  a  registered 
letter,  he  cannot  serve  the  writ  under  Order  IX., 
r.  8.  Fry,  L.J.  on  one  occasion  said :  "  It  is  to  be 
observed  that  the  mle  of  the  general  order  that 
provides  for  service  upon  corporations  aggregate 
proTidea  a  particular  mode  ot  service  in  the 
Absence  of  any  statutory  provision.  I  read  that 
to  mean  any  provision  of  a  statute  passed  by  the 


Imperial  Parliament,  whether  it  relates  to  ser- 
vice in  this  country  or  any  other  place  which  is 
subject  to  the  Imperial  Parliament    : 

Palmer  v.  Caledonian  Railway  Company,  66  L.  T. 
Bep.  771 ;  (1892)  1  Q.  B.  823. 

TMs  Act  of  1882  is  one  of  the  kind  mentioned 
by  Fry,  L.J.,  and  therefore  takes  the  case  of 
Scottish  corporations  out  of  Order  IX.,  r.  8.  The 
words  of  rule  8,  "  in  the  absence  of  any  statutory 
provision  regulating  service  of  process,"  are  not 
limited  to  service  of  process  in  actions  in  the 
High  Court.  The  policy  of  the  Legislature  has 
always  been  to  avoid  the  service  of  Scottish  cor- 
porations in  England :  (see  Order  XL,  r.  2).  The 
bank  is  domiciled  or  resident  at  the  place  where 
its  head  office  is,  and  it  was  npon  the  ground 
that  the  defendant  company  was  not  domiciled 
or  resident  within  the  jurisdiction  that  leave  to 
issue  a  writ  for  service  out  of  the  jurisdiction 
was  refused  by  the  Divisional  Court  in 

Jones   V.   Scottish    Accident    Insurance   Company 
LimUed,  55  L.  T.  B«p.  218  ;  17  Q.  B.  Div.  421. 

Here  the  cause  ot  action  arose  in  Scotland,  the 
plaintaff  and  two  of  the  defendants  reside  in  Scot- 
land, the  head  office  of  the  bank  is  in  Scotland, 
and  only  one  defendant  resides  in  England. 
Therefore  the  reasoning  on  which  a  foreign  cor- 
poration has  been  held  liable  to  be  served  with  a 
writ  at  a  branch  office  in  England  does  not  apply 
here.  The  reasoning  is  that  if  a  foreign  corpo- 
ration chooses  to  set  up  a  branch  office  for  busi- 
ness purposes  in  England,  it  cannot  escape  being 
sued  here  in  respect  of  a  contract  made  at  that 
branch  office.  In  the  present  case  the  plaintiff 
is  not  suing  in  respect  of  business  transactions 
entered  into  with  him  by  the  bank  at  their  branch 
office  in  England : 

Carron  Inn  Company  v.  Uadaren,  5  H.  L.  C. 

416. 
The  plaintiff  cannot  rely  upon  decisions  which 
for  certain  purposes  and  certain  reasons  give  a 
foreign  corporation  an  artificial  residence  in  Eng- 
land. The  bank's  residence  in  London  can  only 
be  said  to  exist  for  the  purposes  of  its  English 
business.    They  referred  also  to 

Dunlop  Pneumatic  Tyre  Company  v.  .^c(t«n;eMlI- 

seh€^  fur  Motor  vmd  Itotorfahnnighau  vorm. 

CudM  and  Co.,  86  L.  T.  Bep.  472 ;  (1902)  1  E.  B. 

842. 

Cur  adv.  vtdl. 

July  5. — ^The  written  judgment  of  the  court 
(Collins,  M.E.  and  Stirling,  L.J.)  was  read  by 

Stieling,  L.J.— This  is  an  appeal  by  the 
plaintiff  from  an  order  of  Bruce,  J.  made  in 
chambers,  affirming  an  order  ot  the  master, 
setting  aside  the  service  of  the  writ  on  the  defen- 
dant bank.  The  writ  is  by  James  Bowie  Logan 
(described  as  residing  at  Inverary,  in  the  county 
of  Argyll)  against  the  bank  (described  as  of 
Bishopsgate-street,  in  the  city  of  London),  James 
Scott  (described  as  of  'So.  36,  Great  Tower-street, 
in  the  city  of  London),  Robert  Young  and  George 
Anderson  (both  described  as  of  Edinburgh),  and 
claims  damages  for  fraudulent  oonTorsion  and 
misrepresentation  in  floating  a  firm  of  James 
Tonng  and  Son  into  a  limited  liability  company, 
and  for  fraudulent  misrepresentation  sliced  to 
be  contained  in  a  prospectus  of  James  Young  and 
Sons  Limited  issued  by  the  defendants.  The  writ 
was  served  on  the  2nd  May  1904  on  the  manager 
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in  London  of  tbe  London  branch  of  the  Bank 
of  Scotland,  at  No.  19,  Bishopsgate-street,  where 
the  defendants  hare  a  large  office  with  the  name 
Bank  of  Scotland  displayed  on  brass  plates  on  the 
ootside  and  at  the  entrance,  and  where  they  carry 
on  the  bnsineea  of  bankers  with  a  large  staff. 
The  bank  was  incorporated  in  1695  by  an  Act  of 
the  Parliament  of  Scotland,  which  is  stated  to 
have  been  recognised  and  confirmed  by  rarioas 
Acts  of  the  Imperial  Parliament.  None  of  these 
Acts    contain    any    provision  as    to    service  of 

frocess  on  the  bank.  The  principal  office  is  at 
Idinburgh,  and  there  all  the  board  meetings  are 
held.  The  cases  of  Newby  t.  Von  Oppen  {ubi 
lup.),  Haggin  ▼.  Comploir  d'E$eomple  (iM  tup.), 
and  La  Bowrgogne  (vbi  tup.)  show  that  a  foreign 
corporation,  which  carries  on  basiness  in  England, 
may  be  sued  here,  and  that  the  writ  may  be 
served  on  the  proper  officer  of  the  corporation 
here  in  accordance  with  Order  TX.,  r.  8.  For 
the  purposes  of  this  rale  a  Scottish  corpora' ion 
is  a  foreign  corporation ;  bnt  it  is  contended  that 
there  exists  in  the  langaa«e  of  the  rule  "  statutory 
provision  regulating  service  of  process,"  in  accord- 
ance with  which  service  ought  to  have  been  made 
at  the  head  office  of  the  bank.  Undoubtedly  snch 
statutory  provision  exists  in  some  cases,  as,  for 
example,  in  the  case  of  railway  companies,  into 
whose  constitution  the  provisions  of  the  Com- 
panies Clauses  Act  1845  have  been  incorporated 
(see  Palmer  v.  Caledonian  BaUway  Company,  ubi 
tup.),  and  also  in  the  case  of  companies  formed 
nnder  the  Companies  Act  1862  :  (see  Watkini  v. 
Seottith  Imperial  Ituuranee  Company,  ubi  tup.). 
In  both  these  cases  the  statute  provided  ior 
service  at  the  head  office  of  the  company,  and  it 
was  held  that  service  at  a  branch  office  within 
the  jurisdiction  was  irregular,  the  proper  course 
being  to  obtain  leave  to  serve  the  wnt  at  the  head 
office  out  of  the  jurisdiction  nnder  Order  XI.  No 
such  statute  applicable  to  banking  companies 
has  been  brought  to  onr  notice.  The  statute 
relied  on  was  45  &46  Viot  c.  77,  entitled  "  An  Act 
to  amend  the  Jaw  of  citation  in  Scotland  " ;  but 
when  that  Act  is  examined  and  read  in  connection 
with  the  Citation  Amendment  (Scotland)  Act  (34 
&  35  Yict.  c.  42),  referred  to  in  the  preamble,  it  is 
found  to  relate  exclusively  to  process  issued  from 
the  courts  of  Scotland,  and  to  contain  no  pro- 
vision  applicable  to  the  service  of  process  issuing 
from  an  English  court.  It  seems  to  us  that  this 
Act  does  not  constitute  a  statutoir  provision  regu- 
lating the  service  of  process  within  the  meaning 
of  the  rule.  It  was  also  said  that  the  right  to 
serve  a  foreign  corporation  carrying  on  business 
in  England  exists  only  when  the  causa  of  action 
has  arisen  in  England,  and  therefore  does  not 
exist  in  the  present  case,  inasmuch  as  the  cause 
of  action  arose  in  Scotland.  It  is  difficult  to  see 
why  this  should  be  so.  If  a  foreigner  is  found 
within  the  jurisdiction,  he  may  be  served  with  a 
writ,  althongh  the  canse  of  action  did  not  arise  in 
England;  and  it  is  not  easy  to  see  why  there 
should  be  a  difference  as  to  the  right  to  sue  a 
foreign  corporation  which  is  found  to  have  a  place 
of  business  and  to  be  trading  in  this  country, 
and  which  is  therefore  to  be  treated  as  resident 
here.  Further,  the  decided  cases  do  not  sup- 
port this  contention.  In  Hoggin  v.  Comptoir 
ePEieom,pte  {ubi  sup.)  the  action  was  brought  on  a 
contract  made  in  Paris,  and  in  La  Bourgogne  {ubi 
tup.)  the  cause  of  action  was  a  collision  on  the 


high  seas.  Lastly,  it  was  said  to  be  contrary  to 
the  policy  of  the  law  that  actions  of  this  kind 
should  be  brought  in  England  when  they  might 
be  brought  in  the  Scottish  courts,  within  whoe» 
jurisdiction  the  defendant  bank  has  its  head 
office,  and  the  defendants.  Young  and  Anderson, 
as  well  as  the  plaintiff,  reside.  In  support  of  this 
contention,  reference  was  made  to  Ordier  XL,  r.  2. 
This  rule  relates  to  service  out  of  the  jurisdiction, 
and  muit  receive  careful  attention  when  any- 
application  for  that  purpose  is  made  to  the  court, 
as,  for  exsmple,  if  leave  should  be  sought  to  serve 
the  defendanto  Young  and  Anderson  out  of  the 
jurisdiction.  No  sucn  rule  applies  where  service 
is  made  within  the  jurisdiction.  If  the  defendants 
Young  and  Anderson  were  found  within  the 
jurisdiction,  the  plaintiff  would  be  entitled  to 
serve  thom  with  the  writ  as  of  right,  and  without 
any  leave  obtained  from  the  court;  and  in  tbe 
circumstances  of  this  case  the  plaintiff  also,  in 
our  opinion,  is  entitled  to  serve  the  defendant 
bxnk  as  o(  righc  and  without  leave.  We  therefore 
think  that  tbe  appeal  ought  to  be  allowed,  and 
that  the  orders  made  by  the  master  and  the  judge 
should  be  discharged.  Appeal  aUou>ed. 

Solicitor  for  the  plaintiff,  D.  W.  Drummond. 
Solicitors    for   the    defendant   bank,   Athurtt, 
Morrit,  Critp,  and  Co. 


HIGH    COURT   OF   JUSTICE. 
CHANCEEY  DIVISION., 


Friday,  July  1.         "f^v  "f^^/n  ^^ 
(Before  Fabwbll,  J.)  ^if^i ,      '     '' 

)8E;  HASLtrCK  «.  BOSB.  (a)  O'^l    ' 


Be  BOSE 

Bankruptcy — Poioer  of  appointment  among  a  class 
vetted  in  bankrupt — Power  of  truitee  in  bank' 
ruptey  to  releate  power  of  appointment — Bank- 
ruptcy Act  1883  (46  &  47  Vict.  c.  52),  «.  44  (u.).    * 

A  tettator  bequeathed  a  turn  of  money  to  truttee* 
upon  trutt  to  pay  the  income  thereof  to  E.  T.  R, 
until  death  or  bankruptcy,  and  after  E.  T.  B.'e 
deaih  to  hold  the  tame  upon  trtutfor  all  such  of 
the  children  of  E.  T.  B.  or  of  hit  brotheri  or 
tittert  or  of  hit  Tiephewt  or  nieeei  at  E.  T.  B. 
thould  by  will  or  deed  appoint,  and  in  default  of 
appointment  upon  trutt  for  aU  of  the  eihudren  of 
E.  T.  B.  at  therein  mentioned.  And  in  default  of 
any  children  or  appointee  of  E.  T.  B.  taking  a 
vested  interett  in  the  fund,  the  tettator  directed 
that  the  tame  should  be  held  upon  trutt  for. 
E.  T.  B.  abtolutelv.  E.  T.  B.,  who  had  no 
children,  was  adjudicated  a  banlerupt,  and  the 
truttee  in  hit  bankruptcy  by  a  deedj-poU 
purported  under  the  BankrupUy  Act  1883  to. 
releate  the  turn  tettled  from  the  power  of 
appoint0nent  with  a  view  to  teUing  E.  T.  B.'» 
reversion  tuljeet  to  the  trtutt  for  the  benefit  of 
hit  children.  A  pwrchater  demanded  that  the 
deed-poll  thould  be  executed  by  E.  T.  B. 

Held,  that  a  power  to  releate  a  power  of  appoint- 
ment wot  not  a  power  in,  over,  or  in  respect  of 
property  within  the  meaning  of  the  BanJerupteu 
Act  im  (46  £  47  Vict.  e.  52),  «.  44  (u.),  and 
that  a  truttee  in  bankruptcy  had  no  power  to 
releate  it. 

(a)  BiporMd  bj  J.  Arthcb  Pbiob,  Etq.,  Burlttar-at-LkW. 
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Adjournbd  summons. 

Br  bis  will,  bearing;  date  the  2l8t  March  1887. 
Sir  John  Bosr,  Baronet,  devieed  and  bequeathed 
all  his  real  estate  and  the  residue  of  his  persoaal 
estate  to  the  trustees  therein  named  upon  trust 
as  to  the  sum  of  25,0001.  to  pay  the  income 
thereof  to  the  testator's  son  Edward  Temple 
Roae  nntil  his  death  or  abenation  or  bankruptcy, 
and  in  the  erent  of  alienation  or  bankruptcy  there 
was  a  discretionary  trust  for  the  benefit  of  Edward 
Temple  Hose,  his  wife  or  children ;  and  after  the 
death  of  Edward  Temple  Hose  then  the  trustees 
were  to  bold  the  same  upon  trust  for  all  or  such 
of  his  children  or  of  his  bmthers  nr  sisters  or  of 
his  nephews  and  nieoes  as  Edward  Temple  Rose 
should  by  deed  with  or  without  power  oi  revoca- 
tion and  new  appointment  or  by  will  or  codicil 
appoint ;  and  in  default  of  appointment  upon  trust 
for  all  of  his  children  living  at  the  testator's  death 
or  bom  afterwards  who  being  sons  should  attain 
the  a(^  of  twenty-one  years  or  being  daughters 
should  attain  that  age  or  marry.  And  the  tes- 
tator directed  that  if  there  should  be  no  children 
or  appointee  of  Edward  Temple  Rose  who  should 
attain  a  vested  interest  in  the  sum,  the  trustees 
should  hold  the  same  upon  trust  for  Edward 
Temple  Rose,  his  exeontora,  administrators,  and 
assigns. 

Edward  Temple  Rose  was  married  on  the  28th 
Jaly  1883;  his  wife  was  living,  but  ap  to  the 
present  time  there  were  no  children  of  the 
mairiage. 

The  testator  died  on  the  24th  Aug.  1888  with- 
out having  altered  or  revoked  his  will,  and  the 
will  was  proved  by  big  executors  on  the  20th 
Sept  1888. 

On  the  19th  Jan.  1892  Edward  Temple  Rose 
was  adjudicated  a  bankrupt,  and  on  the  2oth  Jan. 
1892  Idiwrenoe  Hasluck  was  appointed  trustee  in 
the  bankmptoy. 

By  a  deed-poll  bearing  date  the  2nd  May  1902, 
purported  to  be  made  in  exercise  of  the  power 
conferred  on  him  by  the  Bankruptcy  Act  1883 
and  of  any  and  every  power  him  thereto  enabling, 
Haslnck  as  such  trustee  released  the  sum  of 
25,000!.  settled  on  Edward  Temple  Rose  as 
above  mentioned  from  the  power  of  appoint- 
ment conferred  on  him  under  the  will  to  the 
intent  that  the  power  might  be  utterly  ex- 
tingnished,  and  that  the  ultimate  trust  in  favour 
of  Edward  Temple  Rose,  his  executors,  adminis- 
trators, and  assigns,  might  take  effect  subject  to 
the  trusts  contained  in  the  will  for  the  benefit  of 
his  children  (if  any)  in  default  of  appointment. 

On  the  23rd  Oct.  1902  Hasluck,  as  trustee  in 
Edward  Temple  Rose's  bankruptcy,  entered  into 
a  contract  with  the  British  Empire  Mutual 
Assurance  Company  for  the  sale  to  them  of  the 
bankrupt's  contingent  interest  in  the  snm  of 
25,000/.  above  mentioned. 

The  British  Empire  Mutual  Assurance  Com- 
pany required  that  Edward  Temple  Rose  should 
personally  release  the  power,  which  the  trustee  in 
bankruptcy  considered  to  be  unnecessary. 

Haslnck  as  tmstee  in  bankruptcy  took  out  a 
summons  ag^ainst  the  trustees  of  the  settlement 
oreated  by  Uie  will  to  determine  the  point. 

Vpjohn,  K.C.  and  E.  Ford  for  the  applicant. 
—  The  question  turns  on  the  construction  of 
sect  44,  (ii.)  of  the  Bankruptcy  Act  1883.  The 
trustee  in  bankruptcy  can  thereunder  exercise 


all  such  powers  in  and  over  property  which  the 
bankrupt  could  have  exercised  for  his  benefit : 
In  the  Ooodt  n/  Jan$  Turner,  57  L.  T.  EBp.  372 

12  P.  Div.  18  ; 
Bimpton  v.  Bathunt,  22  L.  T.  Sep.  29 ;  L.  Bep. 
5  Ch.  193. 

Jenkins,  K.C.  and  Biiehoff  for  the  respondents. 
— The  question  is  whether  a  power  to  release  a 
power  is  a  power  within  the  meaning  of  sect.  4A  (ii.) 
of  the  Bankruptcy  Act  1883.  The  answer  to  the 
question  depends  on  whether  the  power  which  the 
trustee  in  bankruptcy  has  purported  to  release  is 
a  power  in,  over,  or  in  respect  of  property.  Our 
submission  is  that  it  is  a  power  over  or  in  respect 
of  a  power,  but  that  it  is  not  a  power  over  or  in 
respect  of  property : 

Bueiland  v.  Papillon,  IS  L.  T.  Bsp.  378;  L  Bsp. 
2  Ch.  67. 

The  snb-section  in  question  closely  resembles  the 
similar  section  in  the  Lanacy  Act  1890  (53  Viot. 
c.  5).  s.  116.  This  section  has  been  considered  by 
the  Court  of  Appeal  in  Be  Hiret  (67  L.  T.  Rep. 
702),  and  it  has  been  decided  that  a  lunatic's 
committee  cannot  releise  this  power. 

Upjohn,  K.O.  in  reply. — ^The  power  here  is  a. 
power  that  comes  within  the  Bankruptcy  Act. 
That  Act  in  no  way  distingnishes  between  different 
kinds  of  powers.  The  Conveyancing  Act  188 1 ,  s.  52, 
provides  that  any  person  to  whom  any  power, 
whether  coupled  or  not  with  an  interest,  is  given 
may  release  or  contract  not  to  exercise  it.  This 
power  is  a  statutory  power  and  is  not  a  mere  con- 
veyancing power,  and  the  donee  thereof  has  power 
to  disclaim. 

Farwell,  J. — The  bankrupt  in  this  case  has  a 
determinable  life  interest  in  a  legacy  of  25,000{. 
under  a  will,  and  he  has  the  power  to  appoint  after 
his  death  the  sum  among  his  own  issue  and  hia 
brothers  and  his  brothers'  issue,  and  in  default  of 
appointment  the  legacy  goes  to  his  children  at 
the  age  of  twenty-one  or  marriage  in  the  usual 
way,  and,  if  no  child  attains  a  vested  interest,  it 
goes  to  himself  absolutely.  The  trustee  now 
desires,  in  order  to  sell  the  bankrupt's  interest  in 
the  remainder,  to  release  that  power  of  appoint- 
ment, so  as  to  make  the  estate  which  the  bankrupt 
has  indefeasible  by  the  exercise  of  the  power. 
The  question  turns  on  the  construction  of  the  44th 
section  of  the  Bankruptcy  Act  The  Bankruptcy 
Act  deals  with  the  property  of  the  bankrupt  to 
be  divided  among  his  creditors,  and  it  excludes 
trust  property,  tools  of  his  trade,  and  so  on,  and 
then  enacts  that  such  property  shall  comprise  the 
following  particulars  mentioned  in  the  loUowing 
sub-sections.  The  first  sub-section  refers  to  pro-' 
perty,  and  the  second  sub- section  refers  to  powers 
which  the  bankrupt  may  exercise  for  his  own 
benefit,  the  two  things  completing  the  division 
which  is  familiar  to  lawyers — all  the  man's  bene- 
ficial interests  which  are  either  property  or  general 
powers.  It  has  been  held  by  a  series  of  decisions 
(although  I  think  that  probably  originally,  as 
Kindersley,  V.C.  has  pointed  out  in  Cofin  v. 
Cooper  (2  Dr.  &  Sm.  365),  these  decisions  were 
somewhat  contrary  to  principle)  that  the  donee  of 
a  limited  power  of  appointment  may  release  it 
It  is  said  that  that  is  a  power  within  the  meaning 
of  the  second  sub-section  of  sect.  44  of  the  Act ; 
that  is,  that  the  capacity  to  release  a  power  is  a 
power.    So  we  have,  as  it  were,  a  sort  of  series  of 
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powers.    Bat  in  my  opinion  that  is  not  the  mean- 
ing of  the  Act.  I  thinE  that  the  powers  referred  to 
are  those  powers  which  are  famihar  to  all  lawyers, 
and  which  are  properly  so  called.    The  capacity  of 
releasing  is  not  truly  described  as  a  power  at  all, 
I  will  tako  the  way  in  which  the  matter  is  pnt  by 
Eindersley,  Y.C.,  a  most  accurate  lawyer,  in  Coffin 
y.  Cowper  (2  Dr.  &  Sm.  at  p.  375) ;  he  is  there  rather 
protesting  against  what  he  is  bound  to  decide, 
that  there  is  only  a  limited  power  to  release.    He 
says:  "First  it  was  decided  that  the  donee  of 
such  a  power  may  release  it— in  other  words, 
may  bind  himself  not  to  exercise  the  power  at  all ; 
so  that  any  subsequent  exercise  of  the  power  will 
be  void,  whatever  circumstances  may  arise  to  make 
it  desirable,  with  a  view  to  the  benefit  of  the 
ohildren,  that  the  power  should  be  exercised." 
That  is  to  say,  that  the  donee  has  not  what  is 
technically  called  a  power,  but  has  a  capacity  for 
contracting  so  as  to  bind  the  exercise  of  the  power, 
which,  if  he  does  exercise,  is  fiduciary.      In  my 
opinion  this  is  not  a  power  within  the  meaning  of 
this  sub-section.    Then  it  is  said  that  the  Cou- 
yeyanciqg  Act  of    1881,  s.  52,  provides  that  a 
person  to  whom  any  power,  whether  coupled  with 
an  interest  or  not,  is  given  may  by  deed  release 
or  contract  not  to  exercise  that  power ;  and  it  is 
said  that  that  is  what  is  known  as  a  statutory 
power.    In  my  opinion  that  is  not  so.    I  think 
that  it  has  been  said,  and,  if  it  has  been  so  said, 
I  agree,  that  this  Act  only  declares  what  the 
law  was,  and  does  not  add  anything  farther, 
but,  moreover,  even  if  it  were  anything  farther, 
I  do  not  think  that  it  is  what  is  called  a  power.    It 
declares  that  a  man  has  a  capacity  for  releasing, 
but  I  do  not  see  that  that  is  properly  called  a 
power ;  and  I  think,  moreover,  that  I  am  bound 
by  the  decision  of  the  Oonrt  of  Appeal  in  an 
analogous   case   nnder   the   Lunacy   Act  1890, 
which,  it  will  be    observed,    is   after  the  Con- 
veyancing Act,  and  provides  that  the  judge  may  by 
order  authorise  and  direct  the  committee  of  the 
estate  of  a  lunatic,  amongst  other  things,  to  "  exer- 
cise any  power  or  give  any  consent  required  for 
the  exercise  of  any  power,  where  the  power  is  vested 
in  the  lunatic  for  his  own  benefit,  or  the  power  of 
consent  is  of  the  nature  of  a  beneficial  interest  in 
the  Innatic."    The  words  of  the  Bankruptcy  Act 
are :  "  The  capacity  to  exercise  and  to  take  proceed- 
ings for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  com- 
mencement of   his   bankruptcy   or   before   his 
discharge."     I  do  not  myself  see  any  practical 
difference  between  the  two  clauses  except  that  it 
may  be  thought  that  the  Lunacy  Act  is  a  little 
wider.    There  are  no  words  such  as  "  in  or  over 
or  in  respect  of  propertjr"  in  the  Lunacy  Act. 
There  was  an  application  in  the  case  of  Be  Hirst 
(67  L.  T.  Hep.  702),  before  Lindley,  Bo  wen,  and 
Sisith,  L.Jj.  in  1892,  some  years  after  the  Con- 
veyancing Aot,  in  which    the  committee    of   a 
lunatic  (in  what  appears  from  the  facta  stated  to 
have  been  obviously  a  meritorious  case)  desired 
to  have  authority  to  release  a  power,  in  order 
that  the  lunatic,  who  was  a  tenant  for  life  and 
who  had  inadequate  means  of  maintenance,  might 
be  maintained  out  of  the  property,  which  went  in 
default  of  appointment  to  the  lunatic's  only  son, 
who  desired  this  to  be  done.    But  the  Court  of 
Appeal  held   that  the  court  could   not  release 
the  power.    I  apprehend  that  this  is  a  decision  , 


which  applies  here.  I  have  always  considered  it 
to  be  a  decision  that  the  Act  of  Parliament  does 
not  extend  to  the  release  of  a  powsr.  If  this 
casd  were  such  as  Mr.  Upjohn  and  Mr.  Ford  have 
tried  to  persuade  me  that  it  is,  and  if  this 
capacity  really  could  properly  be  called  a  power, 
it  would  have  been  a  power  just  as  much  within 
the  Lunacy  Act  as  within  the  Bankruptcy  Act. 
In  my  opinion  this  is  not  so,  and  I  confess  that  I 
should  feel  considerable  reluctance  in  extending 
the  anomalous  right  which  the  donee  of  a  specitj 
power  has  to  debar  himself  from  exercising  it 
into  a  right  in  the  trustee  in  bankruptcy  to  debar 
the  parent  from  doing  what  may  be  his  duty 
when  the  parent  desires  to  do  it.  Although  I  am 
bound  by  the  decisions  that  the  donee  of  a  power 
(who  can  exercise  such  power)  can  also  release  it, 
it  would  be  rather  strong  for  me  to  hold  that  a 
man,  not  the  donee  of  the  power,  and  who 
cannot  exercise  the  power  whatever  happens,  can 
yet  release  it ;  but  lam  not  driven  so  to  decide, 
and  the  result  is  that  the  application  fails,  and  I 
must  dismiss  it  with  costs. 

Solicitors  for  the  applicant,  Henry  Hilbery  and 
Son. 

Solicitors  for  the  respondents,  Bompas,  Bischoff, 
Bodgton,  Coxe,  and  Bompas. 


Wednesday,  July  13. 
(Before  Fabwbll,  J.) 
Be  Phillihobb's  Estatb  ;  Fhillimobb  v. 
MiLNBS.  (a) 
Settlement  —  Deed  creating  annuitiet   subject  to 
settlor's  life  interest — Will  by  settlor  settling 
property  subject  to  annuities — Compound  settle- 
ment— Tenant  for  life — Settled  Land  Act  1882 
(45  &  46  Viet.  c.  38). 

By  an  indenture  a  settlor  utlled  real  and  lease- 
hold hereditaments  upon  such  trusts  as  he 
should  appoint,  and  by  a  subeeq}*ent  deed-poll 
appointed  that  the  property  should  be  held  on 
trusts  for  himself  for  life  and  after  his  decease 
to  pay  annuities  to  certain  persons,  and  after 
the  death  of  one  of  the  annuitants  to  raise  and 
pay  a  principal  turn  to  the  children  of  such 
annuitant,  and  subject  thereto  for  himself  abso- 
lutely. The  settlor  by  his  wiU  confirmed  the 
annuities,  and  gave  his  residuary  estate,  which 
comprised  the  property  on  which  the  annuites 
were  charged,  in  strict  settlement.  The  person, 
etUitled  to  the  rent  of  this  property  for  life 
siibject  to  the  annuities  took  out  a  summons  for  a 
declaration  that  he  was  tenant  for  life  under  » 
compound  settlement. 

Held,  that  the  deed  and  will  created  a  compound 
settlement  within  the  decision  Be  Marquis  of 
Ailesbury  and  Lord  Iveagh  (69  L.  T.  Rep.  101 ; 
(1893)  2  Ch.  345),  approved  in  Ba  Mundy  and 
Roper's  Contract  (79  L.  T.  Bep.  683;  (1899) 
1  Ch.  275),  and  that  the  applicant  was  entitled  t» 
the  declaration  asked. 

Adjousnbd  sumuonb. 

By  an  indenture  bearing  date  the  3rd  Ang. 
1886  (expressed  to  be  supplemental  to  certain 
indentures  therein  mentioned,  and  referred  to  as 
the  principal  indentures),  and  made  between 
William  Brongh  Phillimore,  Robert  Milnes,  and 

{a)  Imported  byj.  Arthcb  Pbici,  Esq.,  Barrteter-at-Lav. 
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Raymond  Henry  Tbrupp  of  the  first  part  and  the 
above-named  William  Brough  Pfaiiiimore  and 
Robert  Milnes  of  the  second  part  and  Montaga 
Thomas  Burgoyne  cf  the  third  part,  after  reciting 
that  W.  B.  Puillimore  was  deairons  of  having  the 
hereditaments  and  premises  therein  comprised 
and  remaining  subject  thereto  assared  in  manner 
thereafter  mentioned,  it  was  witnessed  that  in 
«xercise  of  the  powers  enabling  him  W.  B.  Philli- 
more  did  revoke,  annul,  and  make  void  the 
appointments  made  by  him  under  any  of  the 
powers  of  appointment  contained  in  the  principal 
indentares,  and  did  direct,  limit,  and  appoint 
that  the  respective  freehold  and  leasehold  nere- 
ditaments  thereinafter  mentioned  should  thence- 
forth vest  in  himself  and  Robert  Milnes  to  be 
beld  on  the  trusts  thereinafter  mentioned,  and  by 
the  same  indenture  W.  B.  Phillimoie,  R.  Milnes, 
andR.  H.  Thrupp  as  trustees  did  convey  unto  M.  T. 
Bnrgoyne  and  his  heirs  all  the  freehold  heredita- 
ments and  premises  comprised  in  the  principal 
indentures  to  hold  the  same  unto  M.  T,  Bnrgoyne 
and  his  heirs  to  the  nse  of  W.  B.  Phillimore  and 
R.  Milnea,  their  heira  and  assigns,  freed  and  dis- 
charged from  the  trusts  and  premises  of  the 
principal  indentures,  but  upon  and  for  the  trusts 
and  purposes  thereinafter  declared,  and  th9  lease- 
hold premises  in  the  principal  indentures  com- 
prised were  vested  in  the  same  parties  and  on  the 
same  trusts  as  the  freehold  hereditaments.  And 
it  was  by  the  same  indenture  agreed  and  declared 
that  William  Brough  Phillimore  and  Robert 
Milnes  should  thenceforth  stand  seised  and  pos- 
sessed of  and  interested  in  the  freehold  and 
leasehold  hereditaments  thereinbefore  assured  in 
trust  for  such  persons  and  tipon  or  for  such 
trusts,  intents,  and  purposes  as  W.  B.  Phillimoru 
should  from  time  to  time  by  any  deed  or  deeds, 
with  or  without  power  of  revocation  or  new 
appointment,  direct  or  appoint,  and  in  default  of 
aud  subject  to  any  such  direction  or  appointment 
in  trust  for  and  for  the  only  proper  and  absolute 
use  of  W.  B.  Phillimore,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  for  his 
and  their  own  absolute  use  and  benefit. 

By  a  deed-poll  bearing  date  the  4th  Aug.  1886, 
W.  B.  Phillimore  appointed  that  he  and  Milnes 
and  other  the  trustees  of  the  indentares  of  the 
3rd  Aug.  1886  should  stand  possessed  of  the 
hereditaments  and  premises  comprised  in  that 
indenture  upon  trust  to  permit  W.  B.  Phillimore 
to  take  the  rents  thereof  for  his  life  or  until 
be  should  become  incapable  of  managing  his 
affairs  as  therein  mentioned,  and  after  lus  death 
or  during  the  time  of  his  incapacity  to  pay  certain 
annuities  to  five  annuitants  therein  mentioned, 
and  from  and  after  the  death  of  one  of  the  annui- 
tants to  levy  and  raise  by  and  out  of  the  said 
hereditaments  by  sale  and  mortgage  of  tJie 
same  or  an  adequate  part  thereof  the  sum 
oi  5000{.  to  be  paid  to  (or  divided  in  equal 
shares  and  proportions  between)  the  child,  if 
only  one,  or  all  the  children,  if  more  than 
one  of  this  annuitant  who  being  sons  or  a  son 
should  attain  the  aee  of  twenty- one  years  or 
being  daughters  or  a  daughter  should  attain  that 
age  or  previously  marry.  And  as  to  any  residue 
or  surplus  which  from  time  to  time  might  remain 
of  the  rents,  issues,  and  profits  after  satisfying 
the  annuities  and  all  succession  and  other  duties 
payable  thereon  and  all  costs,  charges,  and  expenses 
in  respect  thereof,  the  deed  diracted  that  such 


residue  and  surplus,  and  also  the  whole  of  the 
rents,  issues,  and  profits  from  and  after  the  deter- 
mination   and    satisfaction    of  such    annuities, 
duties,  and  expenses  should  be  held  in  trust  for 
and  should  belong  to  W.  B.  Phillimore,  his  heirs, 
executors,    administrators,  and    assigns,  for  his 
and  their  own  use  and  benefit.    And  the  deed-jrall 
farther  appointed  and  declared  that  it  should  be 
lawfol  for  W.  B.  Phillimore  from  time  to  time  and 
at  any  time  thereafter  by  deed  executed  in  the 
presence  of  two  witnesses  to  revoke,  determine, 
and  make  void  the  trusts  and  provisions  therein- 
before appointed  and  created,  and  by  the  same  or 
any  other  deed  executed  as  aforesaid  to  direct, 
limit,  or  appoint  any  other  trusts  or  provisions  of 
or  concerning  the  trust  premises  in  such  manner 
as  W.  B.  Phillimore  should  from  time  to  time 
think  proper.      No  powers  of  leasing  or  manage- 
ment were  conferred  on  the  trustees  by  this  deed. 
By  his   will,  bearing  date  the  29th  May  1886, 
W.  B.  Phillimore,    after    appointing  Montague 
itertie  Herbert,  the    said    Robert   Milnes,    and 
W.  Sheldrake  executors  and   trustees   thereof, 
and  directing  payment  of  his  debts,  funeral  and 
testamentary  expenses,  gave,  devised,  bequeathed, 
and  appointed  all  the  real  and  personal  estate  to 
which  at  his   death   he  should   be   beneficially 
entitled  or  of  which  he  should  have  any  general 
power  to  dispose   beneficially   by  will    and    not 
thereby  otherwise  disposed  of,  all  of  which  was 
therein  called  his  residuary  estate  (which  resi- 
duary estate  comprised  the  property  charged  with 
the  annuities),  but  subject  as  to  such  parts  of  the 
residuary  estate  as  were  or  might  be  comprised  in 
any  appointment  or  charge  executed  or  to   be 
executed  by  him  to  the  trusts  or  charges  thereby 
executed,  all  of  which  he  thereby  confirmed  and 
directed  his  trustees  to  satisfy,  upon  trust  for 
sale  and  conversion,  with  power  to  postpone  the 
conversion  of  any  parts  of  the  residuary  estate, 
including  leaseholds  or  other  property  of  a  termin- 
able character,  and  the  testator  directed  his  trustees 
to  stand  possessed  of  the  moneys  (not  applicable  as 
income  under  the  trusts  of  the  will)  to  arise  from 
the  residuary  estate  after   payment  thereout  of 
his  funeral  and  testamentary  and  trust  expenses 
and  legacies,  and  of  all  charges  created  by  him  on 
any  part  of  his  residuary  estate  (exoepdng  cer- 
tain annuities  charged  on  specific  estates),  upon 
trust  to  invest  the  same,  at  the  discretion  of  the 
trustees,  in   or   upon    any    stocks,    funds,   or 
securities  by  the  will  authorised  as  investments 
and  to  stand  possessed  of  the  net  produce  of  the 
residuary  estate  and  the   investments  thereof  in 
trust  for   the  testator's    wife  tor  her  life,  and 
after  her    death   in  trust  for  his  children  and 
issue  as  therein  mentioned;    but  if  there  should 
be  no  child  of    the  testator  by  his    wife  who 
should    attain   the    age   of    twenty-one    years, 
or  die  under  it  and   leave    issue  living  at  his 
or  her  death  the  testator  directed  that  his  trustees 
should  stand  possessed  of  the  residuary  estate 
and  the  investments  thereof  upon  such  trusts  as 
the  residuary  estate    and  the    produce  thereof 
would  be  held  upon  if  the  same  were  directed 
to  be  laid  out  in  the  purchase  of  real  estate  to  be 
settled  upon  the  trusts  following,  in  trust  for 
the    Rev.    George  Phillimore   during    his   life 
without  impeachment  of    waste,  and  after  his 
death  in  trust  for  each  of  the  sons  of   George 
Phillimore  already  bom  or  born  in  the  testator's 
lifetime  and  his  assigns  for  his  life  without  im. 
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peachment  of  waste,  with  remainder  in  trnst  for 
nis  first  and  other  sons  sncooMiTely  according 
to  their  respective  seniorities  in  tidl  male,  so 
that  the  elder  of  such  sons  of  Greorge  Philli- 
more  and  his  first  and  other  sons  respectively 
might  take  before  the  younger  of  the  sons  of 
George  Phillimore  and  his  and  their  first  and 
other  sons,  with  remainder  in  trnst  for  the  son 
and  sons  of  George  Phillimore  who  should  be 
bom  alter  the  testator's  death  successirely  accord- 
ing to  their  respective  seniorities  in  tail  male,  with 
remunders  over.  And  the  testator  declared  that 
the  trnatees  of  his  will  should  be  trustees  for  the 
purpose  of  the  Settled  Land  Acts  1882  and  1884, 
and  for  the  purposes  of  the  Conveyancing  Act 
1881.  8.  42. 

The  testator  made  two  codicils  of  even  date 
with  his  will,  and  a  third  codicil  on  the  lat  Dec. 
1886,  bat  none  of  these  affected  the  points  here 
at  issue. 

William  Broui;h  Phillimore  died  on  the  5th 
Feb.  1887,  and  the  will  and  codicils  were  proved 
by  his  three  executors  at  the  principal  registry. 

By  an  indenture  of  the  21st  Nov.  1890  William 
Herbert  Milnes  was  duly  appointed  a  trustee  of 
the  indenture  of  the  3rd  Aug.  1886  in  place  of 
William  Brough  Phillimore,  deceased. 

The  above-mentioned  Robert  Milnea  died  on  the 
27ch  June  1898,  and  by  an  indenture  of  the  10th 
Aug.  1898  John  Mackenzie  was  duly  appointed  a 
trustee  of  the  indenture  the  3rd  Aug.  1886  in  his 
pl»<"e.  _ 

Elizabeth  Jane  Phillimore,  widow  of  William 
Brough  Phillimore,  died  on  the  20th  Jan.  1800 
without  having  had  issue  by  William  Brongh 
Phillimore. 

The  Bev.  George  Phillimore  died  on  the  14th 
Oct  1889,  leaving  his  eldest  son,  the  Bev.  Arthur 
Phillimore,  surviving,  who  thus  on  the  death  of 
the  testator's  widow  oecame  tenant  for  life  of  the 
residuary  estate  subject  to  the  trnst  for  the 
annuities. 

The  title  deeds  of  the  property  were  in  the 
posteasion  of  the  trustees  of  the  settlement, 
who  received  the  rents,  and,  after  defraying 
the  annuities,  paid  the  same  to  the  trustees  ot 
the  will,  who  aocoonted  for  them  to  Arthur  Philli- 
more. 

The  Bev.  Arthur  Phillimore,  as  tenant  for 
life,  accordingly  took  oat  a  summons  to  which 
William  Herbert  Milnes  and  John  Mackenzie, 
M  trustees  of  the  indenture  of  the  3rd  Aug.  1886, 
Montagus  Bertie  Herbert  and  W.  Sheldrake, 
as  executors  and  trustees  of  the  will  of  W.  B. 
Phillimore,  and  Paul  Phillimore,  who  was  inter- 
ested in  the  estates  as  tenant  in  tail  in  remainder, 
were  defendants,  asking  for  a  declaration  that  the 
indenture  of  the  3rd  Aug.  1886  and  the  will  of 
W.  B.  Phillimore  constituted  a  settlement  within 
the  meaning  of  the  Settled  Land  Acts  1882  to  1890 ; 
that  the  pluntifE  as  tenant  for  life  might  exercise 
the  powers  of  sale  and  leasing  conferred  on  him 
by  those  Acts ;  for  the  appointment,  if  necessary, 
of  trustees  for  the  purposes  of  the  Settled  Land 
Acts  ;  that  the  applicant  might  be  let  into  pos- 
session of  the  property  and  receipt  of  the  rents, 
and  for  an  order  lor  delivei-y  to  him  of  the  title 
deeds. 

Upjohn,  K.O.  and  Oent  for  the  plaintiff. — ^The 
two  deeds  under  which  the  annnities  are  granted 
and  the  will  constitute   together  a   compound 


settlement  within  the  meaning  of  the  SettleA 
Land  Acts : 

Re  MarquU  of  Ailtshury  and  Lord  Ivaagh,  69  L.  T. 
Kep.  101 ;  (1898)  2  Ch.  345  ; 

B«  Mundy  and  Roper'i  Contract,  79  L.  T.  S»p. 
583  i  (1899)  1  Cb.  275. 
When  there  is  nothing  bat  a  jointure  left  of  a 
settlement,  the  settlement  continues  to  exist 
according  to  the  principle  laid  down  by  Ohitty, 
L.J.  in  Be  Mundy  and  Boper'a  Contract  {tap.). 
According  to  the  principle  laid  down  in  the 
revenue  cases,  where  a  similar  line  of  oonstruotion 
is  followed,  this  is  unquestionably  a  compound, 
bettlement : 

Attorney-Otntral  v.   Gwen,   81   L.  T.   Eep.  121 
(1899}2Q.B.  253; 

B«  Camybell,  85  L.  T.  Bep.  808  j  (1902)  1  K.  R. 
113. 
■  Jenkine,  K.O.  and  A.  u-B.  Terrell  for  the 
trustees  of  the  indenture  and  annuitants. — There 
is  not  a  compound  settlement  here  as  there  is  n» 
life  esUte.  At  the  death  of  the  settlor  there 
remained  no  document  in  operation  except  the 

wUl: 

Bt  Mundy  and  Soper't  Contract  (rap.). 
The  deeds   creating  the   annaitiea   wonld   nob 
constitute  a  settlement : 

Settlfd  Luid  Aot  1890  (53  &  54  Yiot.  o.  52),  ■.  7. 
There  is  nothing  here  but  a  stray  collection  of 
deeds,   which   do   not   constitnte   a   compound 
settlement. 
Marcy  for  the  remainderman  in  tful. 
Kirby  for  the  trustees  of  the  will. 
Upjohn,  K.O.  replied. 

Fabwell,  J. — In  my  opinion  the  points  ndsed 
here  have  already  been  considei-ed  in  the  AUeabwry 
case,  and  the  decision  there  has  been  approved 
and  confirmed  by  the  Court  of  Appeal,  and  I 
think  that  it  wonld  be  exceedingly  undesirable 
that  I  should  attempt  to  whittle  away  by  subtle 
diatinotions  an  authority  which  Ghitty,  Li.J.  hae 
pointed  out  as  taking  a  broad  view  of  the  Act 
That  was  a  beneficial  decision,  and  I  think  thab 
I   should  be  wrong  to   try  .and  find  out   a  dis- 
tinction which  should  show  an  omission  in  the 
Act,  and  might  have  a  disastrous  effect    In  my 
opinion  this  case  in  principle  is  absolutely  indis- 
tinguishable  from  the  Aileibury  case.    It  stande 
thus:    The  late  Captain  Philhmore   being  the 
owner  in  fee  simple  of  certain,  freeholds,  and 
being  absolutely  entitled  to  certain  leaseholds,, 
declares  trusts  under  which  he  makes  himself  tenant 
for  life  with  trusts  in  remainder  to  pay  certain  an- 
nuities, and  with  remainder  to  himself  absolntely.- 
To  begin  with,  that  is   obviously  a  settlement 
within  the  meaning  of  the  Act.     He  then  ■pw 
ceeds  to  make  a  will,  by  which  he  disposes  of  hie 
ultimate  interest  subject  to  the  annuities  which 
he  voluntarily  created  by  the  settlement  which 
he  has  already  made.     He  deals  with  property 
which  is  left  in  him  under  that   same  settle- 
ment ;  and  he  proceeds  to  dispose  of  that  by  his 
will,  under  which  he  constitutes  the  present  ap- 
plicant the  tenant  for  life.    Inasmuch  as  in  the 
Ailesbury  case,  Stirling,  L.J.,  with  the  approval 
of  the  Court  of  Appeal  in  Mundy  and  Boper't 
Contract  (ntp.),  notwithstanding  the  comments  of 
conveyancers  in  the   meantime,  held   that  the 
tenant  for  life  of  the  Ailesbury  estates,  whose 
title  was  sabjeot  to  two  disentailing  aasaranoes 
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■and  reaetileme&tB  in  1863  and  1885,  could  diapoae 
of  tlie  land  freed  from  a  }.ointnre  created  nnder 
the  powers  of  the  deeds  of  1796  and  1826,  it 
seems  to  me  that  it  follows  verfr  much  more  in  a 
case  like  the  present  that  there  is  that  connection 
between  the  deeds  which  is  sufficient.  As  Ghitty, 
Xi.J.,  in  Mitudy  and  Roptr'i  Contract  (at 
p.  295  in  1899, 1  Gh.),  in  referring  to  the  jadg- 
ment  of  Stirling,  L.J.  in  the  AUetbwry  case,  pats 
it:  "The  Saveniake  estate  stood  limited  to  uses 
in  fovonr  of  Tarious  persons  by  way  of  sncoession 
onder  or  by  virtue  of  the  series  of  deeds,  and 
that  the  Marchioness  Maria  was  one  of  those 
taking  nnder  the  aeries  of  deeds,  although  she 
did  not  take  by  way  of  succession  to  the  vendor. 
This  was  a  broad  view  of  the  Act,  but  I  repeat 
that,  in  my  opinion,  it  was  the  right  view."  In 
my  opinion  the  present  case  is  very  much  less 
«trong  than  that,  but  it  is  necessarily,  in  my 
view,  governed  by  the  principle  of  it,  and  I  am 
certainly  not  disposed  to  attempt  to  explain  it 

'■  Judgment  for  the  plaintiff.  . 

Solicitors :  Bvrgoyne  and  Oreatbaeh  for  the 
plaintiff  and  remainderman ;  J.  B.  Hall  for  the 
trustees  of  the  deed  and  annuitants ;  Nieholton, 
Paterton,  and  Fredand  for  the  trustees  of  the 
vrilL 


Jan.  12,  Feb.  20,  25.  March  23,  Afril  30,  and 

May  7. . 

(Before  Jotcb,  J.) 

Be  Bolton's  Skttlbd  Bstatkb.  (a) 

Itevenue — EttaU»  teitled  by  Act  of  Parliaineni — 
EstcUe  duty — Power  of  "  aliendtion  " — Finance 
Act  1894  (57  A  68  Viet.  e.  30),  ».  5,  tubs.  5— 
Sueeestion  duty — Jointure  of  widow — Succession 
Duty  Act  1853  (16  i  17  Vict.  c.  51),  ss.  2,  4. 

Sy  a  private  Act  of  1535  (27  Hen.  8,  c.  xvi)  real 
estates  were  limiled  to  two  persons,  A.  M.  and 
E.  P.,  respectively  in  tail,  with  cross-remainders 
between  them  in  tail,  with  a  proviso  that  no 
tenant  in  tail  should  alien  any  of  the  settled 
estates  nor  any   other  thing  do  to  the  hurt  or 

.  disinheritance  of  [his  heirs  or  the  remainders, 
"  but  only  for  the  joynter  of  wjyfe  or  wyves  for 
terme  of  lyfe  or  lyves  of  any  husband  that  hath 
■or  shall  marry  any  of  them  or  any  of  the  heires 
that  shaU  be  inheritable  to  any  of  the  same 
landes  and  tenementes,  or  for  terme  of  lyfe  of  any 
other  person  or  for  yeres  or  at  wyll  after 
custome  of  the  manour,  yeldyng  the  true  and 
auneyent  rent  of  the  same  landes  or  tenementes 
so  to  him  letten  as  is  aforesaid." 

By  reason  of  the  failure  of  the  heirs  of  the  body  of 
A.  M.  the  entirety  of  the  said  estates  became 
vested  in  the  heirs  of  the  body  of  E.  P. 

By  a  privaU  Act  of  1863  (26  *  27  Viet.  c.  vi.) 
power  was  given  for  the  Court  of  Chancery  to 
direct  a  parlilion  of  the  estates,  which  were  then 
vesUd  in  H.  C.  and  J.  W.  8.  As  the  result  of 
partitions  in  1869  and  1877,  a  moiety  of  the 
estates  was  allotted  to  the  successors  in  title  of 
H.  C.  in  severalty. 

H.  O.  V.  C,  who  subsequently  succeeded  to  this 
moiety  of  the  estates,  limited  such  moiety  in 
favour  of  his  widow  C.  L.  W.  C.  by  way  of 
jointure. 

On  the  death  of  C.  L.  W.  C.  in  May  1901  such 

(•)  Ucponal  toy  Btomet  DaVsk.  Kaq.,  tiurUMr-«(-L«ir. 


m/)ieiy  passed  to  various  persons  as  coparceners 
in  tail,  among  whom  was  A.  W.  H.  M. 

A.  W.  H.  M.  died  in  March  1902,  after  having 
appointed  a  life  interest  by  way  of  jointure  in 
favour  of  his  widow  E.  M.  in  the  share  of  the 
moiety  to  which  he  had  become  entitled. 

On  questions  arising  as  to  the  estate  duty  and 
succession  duty  payable  on  the  deaths  of 
C.  L.  W.  C.  and  A.  W.  H.  M.  respectively  : 

Held,  tliat,  in  spite  of  the  power  of  sale  conferred 
on  the  successive  tenants  in  tail  by  sect.  58  of  the 
Settled  Land  Act  1882,  "  no  one  of  the  persons 
successively  in  possession  thereof  was  capable  of 
alienating "  the  estates  in  question,  and  that 
accordingly  sect.  5,  sub-sect.  5,  of  the  Finance 
Act  1894  applied  for  the  purposes  of  determining 
the  estate  duty  payable  on  the  death  of 
C.  L.  W.  C. ;  arid  that  such  duty  was  payable, 
not  out  of  the  corpus  or  capital  value  of  the 
estates,  but  out  of  the  interest  of  the  successor 
therein  ;  and 

Held,  that  succession  duty  was  not  payable  by  E.  M. 
in  respect  of  the  jointure  that  had  been 
appointed  to  her  by  her  husband  A.  W.  H.  M. 

Pbtition. 

By  the  BroVe  Estates  Act  1535  (27  Hen.  8, 
o.  xvL),  a  private  Act  of  Parliament,  after  recitals 
from  which  it  appeared  that  differences  had 
arisen  between  Charles  Blount  Lord  Moontjoye 
and  Lady  Anne  his  wife,  John  Foulet  and  Eliza* 
beth  his  wife  (the  ladies  being  daughters  and 
heirs  of  Robert  Willooghby,  late  Lord  Broke,  by 
Dorathe,  his  late  wife)  of  the  one  part  and 
Francis  Dautrey  and  Blanche  his  wife,  Fonlke 
Gryvell  and  Elizabeth  his  wife  (the  ladies  being 
granddaughters  and  heirs  of  Robert  Willoughby 
Lord  Broke — that  is,  daughters  and  heirs  of 
£d?rard  Willoughby,  son  and  heir-apparent  of 
Lord  Broke)  of  the  other  part  concerning  the 
right,  title,  tiae,  interest,  and  posses  sion  of  and 
in  the  manors,  advowsons,  lands,  tenements,  and 
hereditaments  belonging  to  Lord  Broke  therein 
particularly  mentioned  and  described,  it  was 
(inter  alia)  enacted  that* 

Charles  Lord  Monntjoye  and  the  Lady  Anne  hi* 
wife  ai  ia  right  of  the  said  Lady  Aime,  John  Foulet 
and  Elizabeth  his  wife  ai  in  right  of  the  said  Elizabeth, 
■hall  have  to  tbem  and  to  their  heires  of  their  bodies 
lawfnlly  btgotten  as  ooparoenera  and  after  the  fonrme 
of  ooparoenerB 

Certain  castles,  manors,  lands,  tenements,  and 
hereditaments  therein  mentioned  situate  in  the 
counties  of  Dorset,  Devon,  Cornwall,  and  Wilts, 
and  that 

Tf  it  happen  the  (aid  Lady  Anne  do  dye  without 
heires  of  her  body  lawfally  begotten,  that  then  all  the 
parte  and  pnrparte  of,  all  the  said  caitellea,  manonrs, 
lands,  and  tenementei  and  all  other  hereditaments  with 
tlieir  apportenanoes  assigned,  limited,  and  appointed  by 
this  present  Acte  to  the  said  Lady  Anne  and  the  heires 
of  her  body  lawfully  begotten  shall  remain  and  be  to  the 
said  Elizabeth,  wyfe  to  the  said  John  Poolet,  and  to  the 
heires  of  her  body  lawf  oily  begotten. 

And  it  was  further  enacted  that 

Neyther  the  laid  Charles  Iiord  Moontjoye  and  the 
Lady  Anne  his  wyfe,  John  Ponlet  and  Elizabeth  bis 
wyfe,  nor  any  of  tbem,  nor  their  heires  or  any  of  them, 
shall  hereafter  alyen,  bargayn,  give,  or  selle  any  of  the. 
saide  oaswlles,  manonrs,  mesinages,  lands,  tenementes, 
and  other  the  premysses  above  apeoified,  nor  any  parte 
or  paroele  of  theym,  nor  any  otDei  thyng  doe,  which 
■holde  be  to  the  hurte  or  diaenherjt»noh&of> their  heiref 
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or  o(  the  heirea  of  any  of  them  or  to  any  of  the  Mkide 
remkynden,  bnt  only  for  the  joynter  of  wyfe  or  wyfea 
for  term*  of  lyfe  or  lyres  of  uiy  hoabaud  Uwt  h&th  or  shall 
marry  any  of  them  or  any  of  the  heires  that  shall  be 
inheritable  to  any  of  the  same  landes  and  tenementeit 
or  for  terme  of  lyfe  of  any  other  person  or  for  yeres  or 
at  wyll  after  aortome  of  the  manonr  yeldyng  the  tme  and 
annoyent  rent  of  the  same  landea  or  tenementea  so  to 
him  letten  as  is  aforesaid,  bat  that  all  and  every  other 
aote  and  aotea  hereafter  done  or  snffred  contrary  to  the 
trae  intent  of  this  present  Aote  shall  be  Toyde  and  of 
none  effaote  in  the  lair. 

.  By  reason  of  the  failure  of  the  heirs  of  the  hoAy 
of  Anne  Lady  Mountjoye,  the  entirety  of  the 
estates  became  Tested  in  the  heirs  of  the  body 
of  Elizabeth  Foalet ;  and  in  the  year  1765  they 
descended  upon  Harry  Foulet,  sixth  and  last  Duke 
of  Bolton. 

Harry  Ponlet  Dnke  of  Bolton  died  in  1794, 
and  on  his  death  the  estates  descended  upon  his 
grandson  George  Viscount  Hinchinbroke  (after- 
wards  Earl  of  Sandwich)  and  his  daughters 
Oatherine  Martraret  Countess  of  Darlington  and 
Lady  Amelia  Poiilet  as  his  co-heirs,  who,  under 
the  provisions  of  the  aforesaid  Act  became  en- 
titled thereto  as  coparceners  in  tail  in  equal  shares 
snbject  to  the  life  estate  by  way  of  jointure  of 
Katberine  Duchess  of  Bolton,  who  died  in  the 
year  1809. 

Lady  Amelia  Poulet  died  in  1816  withont  ever 
having  been  married. 

Oatherine  Margaret  Countess  of  Darlington 
died  in  1807  having  had  issue  eight  children — 
namely:  (1)  Henrr,  afterwards  second  Duke  of 
Cleveland;  (2)  William  John  Frederick  Yane; 
(3)  Harry  George  Tane;  (4)  Louisa  Catherina 
Barbara,  who  died  in  Jan.  1S21  leaving  an  only 
son,  Henry  William  Forester ;  (5)  Caroline,  who 
died  an  infant  and  unmarried;  (6)  Angnsta 
Henrietta,  who  married  Mark  Milbank,  by  whom 
she  had  issue,  her  eldest  son  being  Mark  William 
Yane  Milbank ;  (7)  Laura,  who  married  William 
Henry  Meyrick ;  {8)  Arabella,  who  died  in  Nov. 
1864  without  having  had  any  issue. 

By  the  Bolton  Estates  Act  1863  (26  &  27  Yiot 
c.  vi.),  after  reciting  (infer  alia)  to  the  effect 
above  set  out,  and  that  in  the  circumstanoes  afore- 
said and  by  virtue  of  the  provisions  of  27  Hen.  8 
(thereinafter  called  "  the  recited  Act ")  the  estates 
were  then  vested,  as  to  one  moiety  in  Henry,  second 
Dnke  of  Cleveland,  as  tenant  in  tail  in  possession  in 
coparcenary  with  John  William  Earl  of  Sandwich 
(son  of  George  Earl  of  Sandwich),  and  as  to  the 
other  moiety  in  John  William  Earl  of  Sandwich 
as  tenant  in  tail  in  possession  in  coparcenary  with 
Henry  Duke  of  Cleveland,  it  was  in  effect  enacted 
(inter  alia)  as  follows  : 

Sect.  1.  That  the  provisions  of 'the  Leases  and  Sales 
of  Settled  Estates  Act  1856  shonld  (snbjeot  to  the  pro- 
visions of  the  Act  now  in  statement)  apply  to  the 
Bolton  estates,  and  to  the  estates  and  interests  therein 
of  the  said  Henry  Dnke  of  Cleveland  and  John  William 
Earl  of  Sandwich  or  of  the  person  or  persons  who  might 
be  seised  in  possession  after  them  nnder  the  limitations 
or  declarations  of  nses  in  the  recited  Act  contained,  as 
fnlly  as  if  the  recited  Act  had  been  at  the  time  when 
the  Leases  and  Sales  of  Settled  Estates  Act  1856  came 
into  force  and  then  was  a  settlement  within  the  intent 
and  meaning  of  snch  last-mentioned  Act,  and  as  if  the 
said  Bolton  estates  had  been  settled  estates  within  the 
mssning  of  the  same  Act. 

Sect.  2.  That  for  the  exercise  of  the  powers  of  the 
Act  in  relation  to  any  sale  snch  consents  as  therein 


mentioned  shonld  be  necessary,  and  that  no  sale  shonld 
be  made  after  the  expiration  of  twenty-one  years  from 
the  passing  of  the  Act. 

Sect.  3.  That  it  shonld  be  lawfnl  for  the  Conrt  of 
Chancery  at  any  time,  with  snch  consents  as  therein 
mentioned,  to  ocder  or  direct  a  partition  of  the  said 
Bolton  estates  between  the  said  Henry  Dnke  of  Cleve- 
land and  John  William  Earl  of  Sandwich  or  other  the 
persons  for  the  time  being  entitled  to  estates  therein  ia 
coparcenary. 

Sect.  5.  That  every  lease,  sale,  partition,  act,  deed, 
matter,  and  thing  to  be  made,  done,  or  executed  nnder 
or  by  virtue  of  the  powera  or  anthotitiea  in  that  Act 
expressly  or  by  reference  contained  shonld  be  good, 
T^d,  and  effectual  notwithstanding  the  rpstriction 
against  allsnation  contained  in  the  recited  Act ;  bnt 
that,  subject  and  without  prejudice  to  the  powers  and 
authorities  in  that  Act  now  in  statement  oontained  and 
to  the  exercise  of  snch  powers  and  anthorities  and  any 
estates,  interests,  or  charges  that  might  be  made  or 
created  nnder  or  by  virtue  of  the  same,  the  redted 
Act  shonld  remain  in  full  force. 

Sect.  6.  That  all  moneys  to  arise  by  any  sale  mads 
under  the  powers  of  the  Act  should  be  paid  into  the 
Bank  of  England  in  the  name  and  with  the  privity  of 
the  Aooountant-General  of  the  Court  of  Chanoery,  to  be 
placed  to  his  account  there,  and  should,  until  the  same 
should  be  invested  in  the  pnrobaie  of  other  estates, 
lands,  or  hereditaments,  be  laid  out,  invested,  and 
applied  at  the  discretion  of  the  Conrt  of  Chancery,  and 
in  snch  manner  and  npon  snch  secnrities  at  the  dis- 
cretion of  the  said  court  as  in  and  by  the  Leases  and 
Sales  of  Settled  Estates  Act  1856  the  moneys  to  arise 
from  sales  nnder  the  same  Act  were  authorised  to  be 
invested  and  applied. 

Sect.  9.  That  the  powers  in  the  recited  Act  contained 
or  implied  of  giving  the  said  estates  for  the  jointnre  of 
a  wife  or  wives  or  for  the  term  of  life  or  lives  of  any 
husband  that  hath  married  or  shonld  marry  any  of  the 
heirs  that  shonld  be  inheritable  to  any  of  tiie  same 
estates  should  and  might  be  exercisable  either  primarily 
to  and  in  contemplation  of  a  marriage  or  after  the 
completion  or  solemnisation  thereof  and  might  be 
exercised  either  to  the  whole  extent  of  the  share  or 
interest  therein  of  the  person  exercising  the  power  or 
to  the  extent  of  a  part  only  of  such  share  or  interest. 

Sect.  10.  That  after  any  partition  should  have  been 
made  the  powers  of  leasing,  selling,  and  jointuring 
might  be  exercised  by  the  persons  amongst  whom  the 
partition  shonld  be  made  in  relation  to  the  parts  or 
shares  allotted  to  them  respectively. 

Divers  sales  of  portions  of  the  Bolton  estates 
were  from  time  to  time  effected  under  the  powers 
conferred  by  the  Bolton  Estates  Act  1863,  and 
the  proceeds  of  such  sales  were  paid  into  oourt  as 
directed  by  the  Act. 

In  the  year  1869  a  partiljion  was  made  of 
portions  of  the  estates  and  of  certain  of  the  pro- 
ceeds of  sale  of  other  portions  in  pursuance  of 
an  order  of  the  Court  of  Chancery,  and  in  1877  a 
final  partition  of  the  estates  and  of  the  proceeds 
of  sale  was  made  in  pursuance  of  an  order  of  the 
Court  of  Chanoery. 

As  the  result  of  the  aforesaid  petitions  there 
were  allotted  to  the  Duke  of  Cleveland  and  his 
successors  in  title  in  severalty  the  whole  of  the 
unsold  portions  of  the  estates  situate  in  the 
counties  of  Devon  and  Cornwall  and  part  of  the 
proceeds  of  sale  of  other  parts  of  the  estates,  the 
remainder  of  the  estates  and  proceeds  of  sale 
being  allotted  to  the  Earl  of  Sandwich  and  bis 
successors  in  title  in  severalty. 

Henry,  second  Duke  of  Cleveland,  died  on  the 
18th  Jan.  1864  without  issue.   ^--.  t 
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William  John  Frederick  Yane,  who  Bticoeeded 
to  the  dakedom  of  Cleveland  as  third  dake, 
died  on  the  6th  Sept.  1864  -without  having  had 
any  isaiie.  His  widow,  Caroline  Duchess  of 
Cleveland,  in  whose  favour  he  had  limited  the 
whole  of  the  Cleveland  moiety  of  the  Bolton 
estates  by  way  of  jointure,  died  on  the  let  Nov. 
1883. 

Harry  Geor^  Yane,  who  succeeded  to  the 
dakedom  as  fourth  Duke  of  Cleveland,  died  on 
the  21st  Aug.  1891  without  issue.  His  widow, 
Catherine  Lucy  Wilhelmina  Duchess  of  Cleveland, 
in  whose  favour  he  had  limited  the  Cleveland 
moiety  of  the  Bolton  estates  by  way  of  jointure, 
died  on  the  18th  May  1901. 

Henry  William  Forester  died  on  the  7th  Jan. 
1881,  having  had  issue  one  son  only — namely, 
Francis  William  Forester — who  was  bom  on  tlie 
7th  Sepc  1860. 

Augusta  Henrietta  Milbank  died  on  the  13th 
Sept.  1874.  Her  eldest  son,  Mark  William  Yane 
Milbank.  died  on  the  6th  Oot.  1888  ;  he  left  him 
surviving  two  children,  Sybella  Augusta  Herbert 
and  Edith  Dorothy  Milbank. 

Lanra  Meyrick  died  on  the  23rd  Nov.  1882, 
leaving  her  surviving  Augustus  William  Henry 
Meyriok,  her  eldest  eon. 

Under  the  circumstances  aforesaid,  on  the  death 
of  Catherine  Lacy  Wilhelmina  Duchess  of  Cleve- 
land on  the  18th  May  1901  the  Cleveland 
moiety  of  the  estates  and  funds  passed,  as  to  one- 
third  thereof  to  Francis  William  Forester,  as  to 
another  third  thereof  to  Sybella  Augusta  Herbert 
and  Edith  Dorothy  Milbank,  and  as  to  the 
remaining  third  thereof  to  Augustus  William 
Henry  Meyrick,  as  coparceners  in  tail  under 
27  Hen.  8,  o.  xvi. 

Augustus  William  Henry  Meyrick  died  on  the 
26th  March  1902,  having  by  a  codicil  to  his  will 
appointed  a  life  interest  by  way  of  jointure  in 
favour  of  his  widow,  Elizabeth  Meyrick,  in  the 
one-third  share  of  the  Cleveland  moiety  of  the 
Bolton  estates  to  which  he  had  become  entitled 
as  tenant  in  tail  in  possesion. 

After  the  death  of  Augustus  William  Henry 
Meyrick  a  question  was  raised  as  to  whether,  npon 
the  trae  constraotion  of  27  Hen.  8,  c.  xvi.,  and 
26  &  27  Yiot.  c.  vi.,  he  had  power  to  appoint  hr 
will  or  codicil  the  income  of  nis  share  to  Elizabeth 
Meyrick  by  way  of  jointure,  and  an  originating 
summons  was  issued  for  the  determination  of 
that  question.  The  summons  was  heard  before 
J<9oe,  J.,  who  decided  that  Angostas  William 
Seary  Meyriok  had  not  snch  power,  but  this 
decision  was  afterwards  reversed  by  the  Court  of 
Appeal  (88  L.  T.  Rep.  851 ;  (1903)  2  Ch.  461), 

Upon  the  death  of  Catherine  Lucy  Wilhelmina 
Duchess  of  Cleveland,  estate  duty  was  claimed  by 
the  Commissioners  of  Inland  Biovenue  under 
sect.  5,  sub-sect.  5,  of  the  Finance  Act  1894,  but 
this  claim  was  disputed  on  behalf  of  the  persons 
acooontable  for  the  duty.  The  comissioners  also 
claimed  that  succession  duty  on  the  death  of 
Catherine  Laoy  Wilbelmioa  Duchess  of  Cleve- 
land became  payable  in  respect  of  the  Cleveland 
moiety  of  the  estates  and  fands  as  a  succession 
in  the  persons  who  became  entitled  in  possession 
as  coparceners  under  the  entail  from  the  fourth 
duke  as  predecessor,  and  succession  duty  on  the 
death  of  Augustus  William  Henry  Meyrick  in 
reapect  of  one  moiety  of  his  share  of  the  estates 
andfonde  as  a  sacoession  to  his  wife  Elizabeth 


Meyrick  from  Lady  Moontjoy  as  predecessor. 
The  oommissioners  also  claim  that  estate  duty 
became  payable  on  the  death  of  Augustus  William 
Henry  Meyriok  on  the  interest  of  his  successor  in 
the  estates  and  funds  under  sect.  5,  snb-sect  5,  of 
the  Finance  Act  1894. 

It  was  contended  by  the  petitioners  that  the 
estate  duty,  under  whatever  section  of  the  Finance 
Act  1894  the  same  be  payable,  was  payable  out  of 
oorpas. 

The  first  question  to  be  argued  was  whether 
estate  duty  in  respect  of  the  Cleveland  moiety 
was  or  was  not  payable  under  sub-sect.  5  of  sect.  5 
of  the  Finance  Act  1894. 

The  Finance  Act  1894  provides : 

Seot.  5  (1).  Whsre  propartf,  in  respect  of  whioh 
estate  duty  is  leviable,  ii  settled  by  the  will  of  the 
deoesied,  or  having  been  leitted  by  some  other  diiposi- 
tion  pasiei  uider  that  diapoaition  on  the  death  of  the 
deoeaeed  to  some  person  not  competent  to  diipose  of 
the  property — (a)  A  farther  eitate  duty  (called  settle- 
ment eitate  dnty)  on  the  principal  value  of  the  settled 
property  shell  be  levied  at  the  rate  hereinafter  specified, 
ezoept  where  the  only  life  interest  in  the  property  after 
the  death  of  the  deoeiued  is  that  of  a  wife  or  hneband 
of  the  deceased ;  bnt  (6)  daring  the  continnance  of  the 
settlement  the  settlement  estate  daty  shall  not  be  pay- 
able more  than  onoe.  (2)  If  eitate  daty  has  already 
been  paid  in  reepeot  of  any  settled  property  sinoe  the 
date  of  the  settlement,  the  eitate  duty  ihall  not,  nor 
■hall  any  of  the  datiei  mentioned  in  the  fifth  paragraph 
of  the  first  aohednle  to  this  Act,  be  payable  in  reepect 
thereof,  ontil  the  death  of  a  person  who  was  at  the 
time  of  his  death  or  had  been  at  any  time  daring  the 
continnance  of  the  aettlement  competent  to  dispose  of 
inch  property.  (5)  Where  any  Imds  or  chattels  are  lo 
settled,  whether  by  Act  of  Parliament  or  royal  grant, 
that  no  one  of  the  persons  laooessively  in  possession 
thereof  is  capable  of  alienating  the  same,  whether  his 
interest  is  in  law  a  tenancy  for  life  or  a  tenancy  in  tail, 
the  provisions  of  this  Act  with  respect  to  settled  pro- 
perty shall  not  apply,  and  the  property  passing  on  the 
death  of  any  person  in  possession  of  the  lands  and 
chattels  shall  be  the  interest  of  his  snooessor  in  the 
lands  and  ohatteli,  and  snch  interest  shall  be  valued, 
for  the  porpose  of  estate  duty,  in  like  manner  as  for  the 
parpose  of  aacoeision  daty. 

The  Settled  Land  Act  1882  provides : 

Sect.  58  (1).  Eaob  person  aa  foUowe  shall,  when  the 
estate  or  interest  of  each  of  them  is  in  poisession,  have 
the  powers  of  a  tenant  for  life  under  this  Act,  as  if  each 
of  them  were  a  tenant  for  life  as  defined  in  this  Act 
(namely) :  (1)  A  tenant  in  tail,  including  a  tenant  in 
tail  who  is  by  Act  of  Parliament  restrained  from  barring 
or  defeating  his  estate  tail,  and  although  the  reversion 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crotrn,  but  not 
including  snch  a  tenant  in  tail  where  the  land  in  respect 
whereof  he  is  ao  restrained  was  parchased  with  money 
provided  by  Parliament  in  consideration  of  pubUo 
■ervices. 

Sect.  3.  A  tenant  for  life— (i.)  May  sell  the  settled 
land,  or  any  part  thereof,  or  any  easement,  right,  ox 
privilege  of  any  kind,  over  or  in  relation  to  the  same. 

Founder,  E.C.  and  Norihcote,  for  the  petitioners, 
made  the  following  preliminary  statement : — The 
position  with  regard  to  the  estates  under  con- 
sideration is  that  there  is  a  permanent  and  per- 
petual entail  with  no  power  of  alienation  ezoept 
by  the  exercise  of  the  power  which  is  specially 
conferred  upon  the  tenant  in  tail  by  the  Act  of 
Henry  YIIL  The  Act  of  1863  conferred  a  power 
of  sue  under  the  Leases  and  Sales  of  Settled 
Estaten  Act  1836,  but  that  power  coold  not  be  j 
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«xerci8ed  within  tneafy<one  jears  after  the 
passing  of  the  Act.  There  is,  however — and  this 
will  not  be  disputed — a  power  of  sale  under 
«eot.  58  of  the  Settled  Land  Act  1882.  Under 
these  circumstances  the  Grown  sngeests  that  the 
<ia8e  falls  within  sect.  5,  snb-sect.  5,  of  the  Finance 
Ajct  1894,  on  th^  ground  that  nnder  the  Act  of 
Heni7  YIII.  the  lands  are  here  so  settled  that 
no  one  of  the  persons  sacoessirely  in  possession 
thereof  is  capable  of  alienating  the  same,  and 
that  the  estate  daty  payable  by  a  tenant  in  tail 
upon  coming  into  possession  of  tne  Bolton  e&tates 
is  the  dnty  upon  the  interest  to  which  he  succeeds 
— that  is,  practically,  a  life  interest.  But  the 
petitioners  suggest,  on  the  other  hand,  that  the 
unds  in  question  are  not  lands  to  which  sect.  5, 
«Qb-8ect.  5.  applies  at  all,  because  the  lands  are 
not  so  settled  that  the  persons  in  possession  are 
not  capable  of  alienating  the  same.  They  can,  in 
fact,  alienate  them  under  the  Settled  liaad  Act 
1882.  The  lands  are,  nevertheless,  settled  lands, 
«nd  aocordin((ly  sub-aect.  2  of  sect.  5  applies  to 
them,  that  sub- section  providing  that  if  estate 
duty  has  already  been  paid  in  respect  of  settled 
property  since  the  date  of  the  settlement,  the 
-estate  duty  shall  not  be  payable  in  respect 
thereof  until  the  death  of  a  person  who  was  at  the 
time  of  his  death,  or  had  been  at  any  time  during 
the  nontinnance  of  the  settlement,  competent  to 
dispose  of  snch  property.  Here  no  one  within 
the  meaning  of  the  Act  will  be  competent  to 
dispose  of  the  property,  for  the  reason  that  under 
the  interpretation  clauses  of  the  Act  a  sale  under 
the  Settled  Land  Act  1882  is  not  a  disposition  of 
the  property.  Accordingly  the  submission  on 
Ibehau  of  the  petitioners  is  that  the  duty  is  pay- 
able on  the  whole  of  this  property  and  the  value 
of  it  once — that  is  to  say,  after  the  Act  of  1894 — 
and  that  the  duty  having  thus  been  paid  there  is 
no  further  estate  duty  payable  in  respect  of  it. 
So  the  position  is  that  the  amount  of  duty 
payable  now  is  larger  than  the  sum  the  Grown 
olaims. 

Vaughan  Hawlnnt  tor  the  Gommissioners  of 
Inland  Bevenue.  —  Sect.  1  of  the  Finance  Act 
1894  imposes  a  duty,  called  "estate  duty,"  upon 
the  principal  value  of  all  property,  real  or  per- 
«onail,  settled  or  not  settled,  which  passes  upon 
the  death  of  any  person.  Sect.  1  is  thus  a 
general  section  appWing  both  to  settled  and 
unsettled  property.  The  object  of  sect.  5,  which 
deals  with  estate  duty  on  settled  property,  is  to 
giYO  some  measure  of  relief  to  settled  property 
as  ag^ainst  unsettled  property  in  certain  cases. 
The  class  of  cases  to  which  these  provisions 
clearly  apply  is  the  case  of  a  settlement  contain- 
ing more  tnan  one  life  interest,  and  tfie  hardship 
which  is  the  foundation  of  the  section  is  this — 
that  the  occasion  on  which  the  property  passes 
may  be  moUiplied  so  that  the  person  coming  into 
possession  would  have  to  pay  duty,  which  is 
always  calculated  on  the  principal  value  of  the 
fee,  although  he  comes  in  merely  as  a  tenant  for 
life  and  not  as  an  unfettered  owner.  There- 
fore, where  there  are  successive  life  interests  a 
1  per  cent,  settlement  estate  duty  in  addition  to 
the  estate  duty  is  to  be  paid  on  the  first  occasion, 
and  then  no  further  duty  is  to  be  paid  until,  in 
effect,  the  settlement  runs  out.  But  this  relief  is 
obviously  inapplicable  to  a  perpetual  settlement, 
and,  therefore,  Dy  sub-sect.  5  a  aifferent  provision 
is  made  for  that  case— namely,  the  interest  of 


the  successor— that  is,  only  the  life  interest,  not 
the  capital  value,  is  taxed.  Thus  the  arKument 
upon  hardship  is  absolutely  cut  away.  Bat  it 
is  argued  upon  the  construction  of  sub-sect  5 
of  sect.  5  of  the  Act  that  the  powers  conferred 
upon  the  tenants  in  tail  by  sect.  58  of  the  Settled 
Land  Act  1882  sufficed  to  take  the  estate  out  of 
the  operation  of  sub-sect.  5.  In  reply  to  that  it 
is  submitted  that  there  is  no  power  to  alienate 
nnder  the  settlement  in  this  case.  "  Alienate " 
means  alienating  in  such  a  way  as  to  take  the 
property  out  of  the  settlement.  The  power  oE 
sale  conferred  by  sect.  58  of  the  Settled  Land  Act 
1882  is  not  a  power  to  alienate  within  sub-sect  5 ; 
it  is  simply  a  power  to  shift  the  investment ;  and 
the  donee  of  the  power  must  exercise  his  power  as 
a  trustee  for  the  persons  interested  under  the 
settlement. 

Younger,  K.G.  and  Northeote  for  the  petitioners. 
— It  h^s  been  argued  upon  behalf  of  the  commis- 
sioners that  in  any  case  in  which  the  vendor  is 
not  at  liberty  to  take  out  of  settlement  the  pro- 
ceeds of  sale  of  land  or  chattels  there  is  no 
alienation  of  the  land  or  chattels  themselves 
within  sub-sect  5.  But  the  language  of  the  sub- 
section does  not  bear  out  that  contention-  If 
that  had  been  the  intention  of  the  sub-section, 
instead  of  "  lands  and  chattels "  there  would 
have  been  the  word  "pronerty,"  and  instead 
of  "capable  of  alienating"  the  term  "com- 
petent to  dispose"  would  have  been  used. 
Those  are  the  terms  used  in  all  the  other  sub- 
sections of  sect.  5.  The  terms  .  "  property " 
and  "competent  to  dispose"  are  defined  in! 
sect.  22,  and  according  to  those  definitions  "  pro- 
perty "  includes  "  real  property  and  personal  pro- 
perty and  the  proceeds  of  sale  thereof  respec-. 
lively  and  any  money  or  investment  for  the  time 
being  representing  the  proceeds  of  sale,"  and  the 
power  of  sale  conferred  by  the  Settled  Land  Act 
1882  is  not  a  "  general  power  "  so  as  to  make  a  person 
possessing  that  power  "  competent  to  dispose." 
But  there  is  no  definition  in  the  Act  of  "  lands  or 
chattels  "  or  of  the  word  "  alienate."  Accordingly 
a  provision — sub-sect.  5  of  sect.  5 — has  to  hi 
construed,  where  words  have  been  used  which 
have  a  perfectly  rational  and  straightforward 
meaning,  and,  upon  the  authorities,  the  court 
must,  in  interpreting  the  provision,  give  such  a 
meaning  to  the  words.  If  any  tenant  in  tail 
under  this  settlement  sells,  under  the  powers  of 
the  Settled  Land  Act  1882,  a  part  of  these 
estates  or  a  picture,  the  land  or  the  picture  has 
ceased  to  be  his,  and  according  to  the  ordinary 
meaning  of  the  word  he  has  alienated  that  land 
or  that  picture,  although,  no  doubt  he  cannot 
alienate  the  proceeds  of  sale.  Moreover,  to  give 
the  words  of  sub-sect.  5  their  ordinary  and 
general  meaning  does  not  have  the  effect  of 
making:  that  sub-section  nugatory.  For  example, 
sect.  58  of  the  Settled  Laud  Act  1882  expressly 
exempts  from  its  general  provisions  with  regard 
to  tenants  in  tail  or  "  tenants  in  tiul  where  the 
land  in  respect  whereof  he  is  so  restrained  was 
purchased  with  money  provided  by  Parliament  in 
consideration  of  public  services  " ;  so  that  such 
land  would  be  liable  to  estate  duty  under  sub- 
sect.  5.  The  general  principle  to  be  observed  in 
construing  Taxing  Acts  is  thus  laid  down  by  Lord 
Gaims  in  Partington  v.  Attorney -Oenered  (21 
L.  T.  Rep.  370,  at  p.  375 ;  L.  Eep.  4  H.  L.  100,  at 
p.  122} :  "  I  am  not  at  all  sure  that,  in  a  case  of 
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this  kind — a  fiscal  case — form  ia  not  amply 
snffioient ;  because,  as  I  tmderstand  the  principle 
of  all  fi8<»l  legislation  it  is  this  :  If  the  person 
sought  to  be  taxed  comes  within  the  letter  of 
the  law  he  must  be  taxed,  however  great  the 
hardship  may  appear  to  tbe  judicial  mind  to  be. 
On  the  other  hand,  if  the  Grown,  seeking  to 
recoyer  the  tax,  cannot  brin)^  the  subject  within 
the  letter  of  tbe  law,  the  subject  is  free,  however 
apparent  by  the  spirit  of  the  law  the  case  might 
otherwise  appear  to  be.  In  other  words,  if  there 
be  admissible,  in  any  statute,  what  is  called  an 
equitable  construction,  certainly  such  a  construc- 
tion is  not  admissible  in  a  taxing  statute,  where 
you  can  simply  adhere  to  the  words  of  the 
statute."  Tbey  also  referred  in  the  same  con- 
nection  to  the  judgment  of  Stirling,  L.J.  in 
AUomey-Creneral  v.  Earl  Sdbome  (85  L.  T.  Bep. 
714;  (1002)  1  K,  B.  388),  and  to  the  case  of  Lord 
Saitoun  t.  Advocate- Oeneral  (3  Macq.  H.  L..659) 
where  Lord  Campbell  said  that  in  Taxing  Acts 
words  are  to  be  construed  according  to  their 
popular  aenae. 

Vavghan  Hawkint  in  reply. — The  dictam  of 
Lord  Campbell  in  Baltovn  t.  AdvoeeUe-Oeneral 
(ubi  Bup.)  has  not  always  been  viewed  with 
approval,  and  the  right  way  of  construing  the 
words  used  in  any  Act  of  Parliament,  whether  a 
taxing  statute  or  not,  is  to  give  them  their  proper 
and  ordinary  meaning.  The  difference  in  the 
language  of  sub- sect.  5,  no  doubt,  suggests  that 
this  sub-section  was  an  afterthought,  and  was 
drafted  at  a  later  date ;  but  this  case  falls  within 
the  very  words  of  the  sub-section.  Beading  the 
language  of  the  Legislature  in  its  ordinary  and 
proper  meaning,  the  exercise  of  this  power  of 
sale  nnder  the  Settled  Land  Act  1882  is  not  an 
alienation  of  the  subject-matter  of  the  settle* 
ment.  There  is  no  difference  in  sect.  5  between 
disposition  and  alienation,  and  tbe  Legislature 
expressly  says  that  this  is  not  a  disposition. 
Moreover,  proceeds  of  sale  are  dearly  included  in 
the  term  "  lands  or  chattels." 

A  further  question  was  subsequently  argued  as 
to  the  estate  duty  payable — namely,  whether  in 
the  event  of  estate  duty  being  payable  under 
snb-sect.  5  of  sect  5  of  the  Finance  Act  1894, 
rach  dnty  was  payable  out  of  capital  or  income. 

Vaughan  Havkiiu  for  the  Commissioners  of 
Inland  Bevenue. — The  fair  construction  of  sub- 
sect.  5  of  sect.  5  of  the  Finance  Act  1894,  upon 
this  question  is  that  the  property  passing  is  the 
prcyperty  to  be  charged,  for,  whether  tbe  interest 
which  devolves  at  law  upon  the  successor  is  a 
tenasusy  for  life  or  a  tenancy  in  tail,  in  reality  his 
interest  is  only  a  tenancy  for  life,  inasmuch  as 
the  estate  tail  is  incapable  of  being  barred. 
Accordingly  this  dnty  is  chargeable  on  income. 

Younger,  K.O.  for  the  petitioners. — Notwith- 
standing the  words  of  sub-sect.  5  of  sect.  5  of  the 
Finance  Act  1894,  it  is  submitted  that  the  duty 
jwyable  nnder  this  sub-section  is  charged  against 
the  capital  and  not  against  the  income.  The 
general  scheme  of  the  Act  is  that  the  estate  duty 
Shall  be  a  charge  on  the  whole  property  passing 
on  the  death — that  is,  on  the  corpus.  Whether 
it  is  paid  by  the  executors  or  by  a  limited  owner, 
it  comes  out  of  the  corpus  of  the  property.  Sub- 
sect.  5  of  sect.  5  only  says  that  the  interest  is  to 
be  valned  for  the  purpose  of  estate  dnty  in  like 
toaimer  aa  for  the  purpose  of  succession  duty ;  it 


does  not  say  how  it  is  to  be  paid.  Having  once 
arrived  at  the  value  of  the  succession  under  this 
sub-aection,  there  is  nothing  in  the  sub-section  to 
say  that  the  duty  is  to  be  charged  otherwise  than 
in  accordance  with  the  general  scheme  of  the 
Act. 

Vaughan  EawJcini  in  reply.— The  plain  effect 
of  the  words  of  sub-sect.  5  is  totally  to  alter  the 
scheme  of  the  Act  by  providing  that  for  all  pur- 
poses of  the  sub- section  the  property  passing  on 
the  death  shall  be,  not  the  corpus,  but  the  interest 
of  the  successor,  and  that  interest  is  practically 
nothing  more  than  an  estate  for  life. 

Athworlh  Jamet,  Benn,  B.  J.  Parher,  and  Medd, 
appeared  for  other  interested  parties. 

The  second  main  question  to  be  argued  was 
whether  succession  duty  was  payable  under  the 
Succession  Duty  Act  1853,  in  respect  of  the 
jointure  of  Mrs.  Meyrick. 

The  Succession  Dnty  Act  1853  provides  as 
follows : 

Saot  2.  Every  psst  or  f ntsre  disposition  of  property, 
by  reason  wharaof  any  person  has  or  (hall  baoome  bens.- 
ficially  entitled  to  any  property  or  the  inoome  thereof 
npon  the  death  of  any  person  dying  after  the  time  »p> 
pointed  for  the  oommenoement  of  this  Aot,  either  imme- 
aiktely  or  after  any  interval,  either  oertainly  or  contin- 
gently, and  either  originally  or  by  way  of  enbetitntiTA 
limitatiaD,  and  every  devolution  by  law  of  any  beneficial 
interest  in  property,  or  the  inoome  thereof,  npon  the 
daath  of  any  person  dying  after  the  time  appointed  for 
the  oommenoement  of  thia  Aot  to  any  other  person,  in 
possession  or  ezpeotanoy,  shall  be  deemed  to  have 
oonfenrad  or  to  ocmfer  on  the  person  entitled  by  reason 
of  any  enoh  dispoiition  or  devolation  a  "  inooeuion"  {. 
and  the  term  "snooesior"  shall  denote  the  person  so 
entitled ;  and  the  term  "  predeoeuor  "  shall  denote  the 
tettlor,  dieponer,  testator,  obligor,  ancestor,  or  other 
parson  from  whom  thfi  interest  of  the  snooeasor  is  or  shall 
be  derived. 

Saot.  4.  Where  any  person  shall  have  a  general  power 
of  appointment,  nnder  any  diaposition  of  property  taking 
tffaot  npon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  oommenoement  of  thia  Act,  over  pro- 
pert^,  he  ahall,  in  the  event  of  hia  making  any  appoint- 
ment therenndar,  be  deemed  to  be  entitled,  at  the  tim» 
of  his  exeroiaing  snoh  power,  to  the  property  or  interest 
thereby  appointed  aa  a  anooesaion  derived  from  the 
donor  of  the  power ;  and  where  any  person  shall  have  a 
limited  power  of  appointment,  nnder  a  diaposition  taking 
effect,  npon  any  anoh  death,  over  property,  any  person 
taking  any  property  by  the  ezaroise  of  anch  power  shall 
be  deemed  to  take  the  same  aa  a  auooesaion  derived  from 
the  peraon  creating  the  power  aa  predeoeaaor. 

Vattghan  Hawkins  for  the  Commissioners  of 
Inland  Bevenue. — The  power  of  jointuring  is  a 
limited  power  within  sect.  4  of  the  SuocessioA 
Dnty  Act  1853,  and  in  the  case  of  a  limited  power 
it  is  the  person  who  creates  the  power  who  is  the 
predecessor.  To  ascertain  that,  reference  must 
be  made  to  the  Act  of  Henry  VIII.  Under  the 
Succession  Duty  Act  1853,  on  the  death  of 
Augustus  William  Henry  Meyrick  there  was, 
within  the  words  of  sect.  2,  clearly  a  disposition 
taking  effect  in  favour  of  his  wife.  Upon  that 
succession  duty  is  payable  by  the  i>er8on  taking 
under  the  disposition — that  is,  the  wife — and  then 
the  question  is.  Who  is  the  predecessor  ?  There 
can  tie  only  two  views  as  to  who  are  the  persons 
creating  the  power.  One  is  that  they  were  all  the 
four  ladies  wtio  joined  in  the  Act  of  Henry  Till., 
in  which  case  sect.  13  of  the  Succession  Duty  Act 
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1853  would  apply.  But  the  better  view  is  that 
the  power  orer  the  estates  in  question  in  these 
proceedings  was  created  by  Lady  lionntjoye  and 
Elizabeth  Poulet.  Elizabeth  Foulet  beinK  a 
lineal  ancestor  of  Augngtus  W.  H.  Meyriok,  one- 
Italf  of  the  estates  is  franked  from  succession 
duty  by  the  payment  of  estate  duty ;  but  Lady 
Moantjoye  was  not  a  lineal  ancestor,  and  there- 
fore the  other  moiety  rem iins  liable.  [Younger, 
E.G. — I  shall  submit  first  that  there  was  no  pre- 
decessor at  all ;  and,  secondly,  that  there  was  no 
'disposition.]  There  was  here  in  effect  a  convey- 
ance by  these  four  people  by  way  of  compromise ; 
and  whether  or  not  it  was  confirmed  by  Act 
of  Parliament  is  absolutely  immaterial  to  the 
question  whether  there  was  a  disposition  or 
whether  there  was  a  predecessor.  The  Act  of 
Henrv  YIII.  is  to  be  construed  in  the  same  way 
as  a  deed  of  family  arrangement,  and  the  creation 
of  the  power  of  jointuring  is  part  of  the  arrange- 
ment and  takes  effect  precisely  as  if  the  parties 
had  been  able  to  make  the  arrangement  without 
the  necessity  of  an  Act  of  Parliament : 

HardoMtle  on  Stktntory  Law,  pp.  488-9 ; 
Bornby  t.  Hbutditeh  (1737),  oitad  in  1  T.  B.  96 ; 
Ston   Co'Utgt  r.    Bithop    of    Winchuttr    (1774), 
3  WUsoD,  483. 

There  is  therefore  here  both  a  disposition  and  a 
predecessor.  That  beins  so,  the  claim  of  the 
Grown  may  be  based  either  upon  sect.  4  or  upon 
sect.  2;  the  effect  is  the  same  in  either  case. 
The  anthorities  establish  (1)  that  the  person  who 
takes  under  the  execution  of  the  power  becomes 
entitled  by  reason  o(  the  original  disposition 
within  sect.  2 ;  (2)  that  whenever  there  is  a  dis- 
position within  sect.  2  under  which  duty  is 
payable,  the  predecessor  is  always  the  person  out 
of  whose  estate  the  interest  in  question  comes, 
not  the  person  who  may  have  bargained  to  get  it : 

AHomey-Oeneral  ▼.  Floytr,  7  L.  T.  Bep.  47;  9 

H.  L.  477 ; 
Charlton  v.   Atforruy-Oaneral,  40  L.  T.  Bep.  760  ; 

4App.  Caa.  427: 
Re  Lovelace,  4  Da  O.  &  J.  340 ; 
Brown  v.  Attomty-Oentral,  79  L.  T.  Bep.  572  ; 
Farwell  on  Foirer*,  o.  14. 

It  follows  that  Elizabeth  Poulet  cannot  be  the 
predecessor  as  to  more  than  one-half  of  the 
jointure.  The  fact  that  Lady  Monntjoye's  estate 
came  to  an  end  is  immaterial  to  the  question  of 
predecesBorship,  because  that  depends,  not  on  the 
interest  taken  nnder  the  settlement ;  but  on  the 
interest  existing  before  the  settlement.  The 
jointure  does  not  come  out  of  anybody's  estate 
tail,  but  takes  effect  as  if  it  had  been  limited  in 
the  settlement  itself ;  it  operates  as  a  defeasance 
of  the  existing  limitations. 

Younger,  K.G.  and  Cave  for  Elizabeth  Meyriok. 
—There  is  here  no  person  who  created  the  power 
as  prBdeoeaaor  within  sect.  4.  At  the  time  when 
the  Act  of  Henry  YIIL  was  passed,  the  parties 
could  not  by  agreement  have  created  this  power 
by  any  means  known  to  the  law  so  as  to  preserve 
the  inalienability  of  the  entail.  It  could  not  have 
been  exercised  bv  suffering  a  recovery,  since  that 
would  or  might  nave  caused  the  extinguishment 
of  the  entail  absolutely,  nor  by  levying  a  fine, 
because  that  would  not  be  valid  unless  there 
were  issue,  and  this  was  intended  to  be  valid 
whether  there  were  issue  or  not.  This  power 
therefore  oould  not  have  been  effeotively  created 


by  agreement  between  the  partiea,  and  it  must 
be  treated  as  having  been  created  by  Parliament. 
The  terms  "  predecessor  "  and  "  disposition  "  in 
the  Succession  Duty  Act  are  connected  terms, 
and  in  Lord  Advocate  v.  Jamieeon  (1886,  Gt.  Sess. 
Gas.  4th  ser.  xiii.,  737)  it  was  serionsly  doubted 
by  the  Lord  President  whether  an  Act  of  Parlia- 
ment could  be  a  disposition  for  the  pui'poses  of 
the  Succession  Daty  Act,  and  it  is  apprehended 
that  the  reason  for  that  doubt  was  that  there 
could  not  be  a  disposition  apart  from  some  person 
as  predecessor.  Assuming  that  there  was  a  dis- 
position and  a  predecessor,  Elizabeth  Poulet  was 
the  predecessor.  The  power  now  in  question  was 
not  a  power  over  the  original  fourth  only,  nor 
was  it  a  power  conferred  by  the  joint  effect  of  alt 
the  (our  parties  over  every  part  of  the  estates, 
bat  it  was  a  power  conferred  by  each  ancestress 
upon  the  heirs  of  her  body  over  any  portion  of 
the  property  which  might  ultimately  devolve 
upon  them.  The  bargain  was  that  Elizabeth 
Foulet  and  Lady  Monntjoye  each  took  under  the 
compromise  an  estate  tail  in  a  moiety  in 
possession  of  the  Bolton  estates,  plus  an  estate 
tail  in  the  other  moiety  in  remainder.  Lndy 
Mountjoye's  share  nnder  the  bargain  has  disap- 
peared. Treating  this  jointure  as  if  it  were  inserted 
in  the  Act,  it  is  a  jointure  derived  out  of  Elizabeth 
Poulet's  estates.  It  is  her  estate  tail  in  the  whole 
which  is  defeated  by  the  jointure.  This  being  a 
case  of  a  limited  power,  it  has  been  held  that 
sect.  2  does  not  apply  to  it,  but  that  it  is  governed 
by  sect.  4 : 

Be  Lovelace,  4  De  O.  *  J.  310,  350. 

Under  that  section,  to  enable  the  Grown  to  succeed 
it  mnst  be  shown  that  Lady  Monntjoye  was  the 
person  creating  the  power  as  to  one  moiety, 
although  this  was  a  power  to  the  male  heirs  of 
Elizabeth  Poulet  to  jointure  their  wives,  and 
consequently  a  power  with  which  Lady  Monntjoye 
had  no  concern.  The  person  who  created  the 
power  was  the  person  who  bargained  for  the 
power,  and  the  person  who  bargained  for  the 
power  for  the  heirs  of  the  body  of  Elizabeth 
Foulet  must  have  been  Elizabeth  Poulet  herself. 
Whichever  section  applies,  the  result  is  the 
same. 

Vaughan  Haiehint  in  reply.— In  every  case  it  is 
the  law  which  enables  one  to  create  a  power,  bat 
it  is  not  the  law  which  creates  the  power,  and  it 
is  immaterial  whether  the  power  is  created  under 
the  existing  law  or  whether  a  special  Act  of 
Parliament  is  required  for  that  particular  case. 
The  dictum  of  the  Lord  President  in  Lord  Advo^ 
eate  v.  Jamieeon  was  not  indorsed  by  the  other 
judges  who  took  part  in  that  decision,  and  it  was 
not  necessary  to  the  decision  of  the  case,  because 
there  was  there  no  succession.  Here  there  was 
obviously  a  family  arrangement,  and  it  cannot 
be  supposed  that  the  King  insisted  on  this  power 
of  jointuring  being  inserted  as  a  condition  of 
giving  his  consent.  As  to  the  second  point,  the 
question  who  was  the  predecessor  cannot  depend 
on  the  question  which  of  the  parties  ultimately 
died  without  issue  and  which  did  not;  it  most 
be  determined  according  to  the  events  existing 
at  the  date  of  the  settlement.       q      ^    ^u 

JoTCE,  J.  referred  to  Be  Bolton  Eitat«$ ; 
Btusell  V.  Ifeyrick  (88  L.  T.  Rep.  851 ;  (1903)  2 
Ch.  461),  where  other  questions  had  arisen  in 
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■connection  with  the  Bolton  estates,  and  con- 
tinaed .- — Two  qaestions  now  arise,  both  in  refer- 
■«nce  to  the  duties  claimed  by  the  Inland  Revenue. 
The  first  is  whether  sub-sect.  5  of  sect.  5  of  the 
Finance  Act  1894  applies  to  the  estates  held 
under  limitation  of  27  Hen.  8,  o.  xvi.  (the  Broke 
.lEistatea  Act  1335),  or,  in  particular,  to  th^  Cleve- 
land moiety  or  portion  of  those  estates  which  had 
■been  held  in  severalty  since  the  partitions  made  in 
1869  and  1877.  Sect.  5,  sub-sect.  5,  of  the  Finance 
Act  1894  is  as  follows :  "  When  any  lands  or 
chattels  are  so  settled,  whether  by  Act  of  Farlia- 
inent  or  royal  grant,  that  no  one  of  the  persons 
successively  in  possession  thereof  is  capable  of 
alienating  the  same,  whether  his  interest  is  in 
law  a  tenancy  for  life  or  a  tenancy  in  tail,  the 
proviaions  of  this  Act  with  respect  to  settled 
pro|)erty  shall  not  apply,  and  the  propwty 
passing  on  the  death  of  any  person  in  possession 
-of  the  lands  and  chattels  shall  be  the  interest  of 
b\B  successor  in  the  lands  and  chattels,  and  such 
interest  shall  be  valued  for  the  purpose  of  estate 
•daty  in  like  manner  as  for  the  purpose  of  succes- 
sion duty."  Now,  it  cannot  be  denied  that  the 
lands  in  question  were  originally  so  settled  by 
Act  of  Parliament  that  no  one  of  the  persons 
successively  in  possession  thereof  was  capable  of 
alienating  the  same,  for  it  was  not  argned  that 
■the  partial  and  temporary  alienation,  if  it  can  be 
properly  so  called,  that  was  allowed  for  the  pw- 
poses  of  jointuring  or  leasing  constituted  saoh 
an  alienation  as  is  referred  to  in  the  sub-section. 
But  it  was  contended  that  inasmuch  as  the 
^ttled  Land  Act  1882  enables  each  tenant  in 
tail  to  sell  or  exchange  under  the  restrictions, 
and,  generally,  in  the  manner  and  with  the  result 
provided  by  that  Act,  although  upon  a  sale  the 
proceeds  remain   subject  to  the  trusts  of   the 

.  -settlement,  these  Cleveland  estates  were  not  at 
the  date  of  the  Finance  Act  1894,  and  are  not 
now,  so  settled  that  "no  one  of  the  persons 
-enccessively  in  possession  thereof  is  capable  of 
alienating  the  same."  Upon  consideration,  I  have 
■come  to  the  conclusion  that  a  sale  or  exchange  by 
a  tenant  in  tail  under  the  provisions  of  the 
Settled  Land  Act  1882  is  not  an  alienation  of  the 
estates  in  the  popular  sense  of  the  term,  and  that 
ench  power  of  sale  and  exchange  does  not  make 
the  tenants  in  tail  capable  of  alienating  the  lands 
in  the  sense  in  which  that  term  is  nsed  in  sect.  5, 
sab-aect.  5,  of  the  Finance  Act  1894.  It  was 
farther  contended  that  the  estate  duty,  if  it  be 

•  payable,  was  payable  out  of  the  corpus  or  capital 
Talne  of  the  estates.  But  there  does  not  appear 
to  me  to  be  any  reasonable  ground  for  this  con- 
tention. In  my  opinion  the  duty  is  payable  oat 
of  what  nnder  the  Act  is  the  property  passing 
upon  the  death  of  the  person  in  possession  of  the 
-estates — that  is  to  eay,  the  interest  of  the 
successor  therein,  such  interest  being  valued  as 
by  the  statute  in  that  behalf  provided.  Another 
question  that  arises  is  whether  any  and  what 
-sncceseion  duty  is  payable  by  a  widow  in 
respect  of  a  jointure  appointed  or  granted  to 
faer  by   her  husband,    a  tenant  in   tail   of  the 

-estates  or  of  a  portion  or  share  of  the  estates 
settled  by  the  Broke  Estates  Act  1535.  Every 
each  tenant  in  tail,  as  it  appears  to  me,  had  the 
right  and  was  able,  quite  independently  of  the 

f  articular  provisions  of  the  Broke  Estates  Act 
535,  to  create  a  jointure  in  favour  of  his  widow 
hy  the    execution   of   a  disentailing  assurance 
Vol.  XCI.,  2347. 


'  duly  enrolled.  If  this  course  were  adopted, 
I  do  not  see  how  succession  duty  could  be 
payable  in  respect  of  such  jointure,  having 
regard  to  the  existence  of  the  relation  of  hus- 
band and  wife  between  the  predecessor  and 
the  successor.  But  it  was  said  that,  when  the 
jointure  is  created  by  a  will  cr  deed  without 
enrolment,  this,  having  regard  to  the  terms  of 
the  decision  of  the  Court  of  Appeal  in  BeBolton'i 
Eataiei ;  Buuell  v.  Meyrick  (ubi  sup.),  was  an 
exercise  of  a  limited  poirer,  and  that  consequently 
undei-  sect.  4  of  the  Succession  Duty  Act  1853 
the  widow  took  her  jointure  as  a  succession 
derived  from  the  person  creating  the  power,  who, 
in  the  circumstances  of  the  case,  was  asserted  to 
be,  as  to  one  moiety,  the  Lady  Mouutjoye,  who 
under  the  limitation  of  the  Act  took  the  first 
estate  tail  since  determined  in  a  moiety  of  the 
Broke  estates.  I  am  tunable  to  accede  to  this 
argument.  I  think  that  the  power  of  jointuring 
possessed  by  the  Duke  of  Cleveland  and  by  Mr. 
Meyrick  was  not  as  to  a  moiety  or  at  all  created 
by  Lady  Monntjoye,  or,  indeed,  by  any  other  of 
the  persons  named  in  the  Broke  Estates  Act  1535. 
It  was  subsequently  contended  that  at  all  events 
the  Duchess  of  Cleveland  and  Mrs.  Meyrick  each 
took  her  jointure  as  a  successor  within  the  2nd 
section  of  the  Saccession  Duty  Act  1853,  and  that 
here  again  Lady  Mountjoye  was  in  each  case  the 
predecessor  as  to  a  moiety,  eo  that  succession 
duty  at  the  rate  of  3  per  cent,  would  be  payable 
in  respect  of  a  moiety  of  the  jointure.  To  hold 
that  Lady  Moimtjoye,  who  died  ceitaiinly 
more  than  300  years  ago — the  exact  date  of 
her  death  cannot  be  ascertained — must  as  to 
a  moiety  of  these  estates  be  considered  as 
the  aetUior,  from  whom  all  persons  taking 
mnst  be  deemed  to  have  derived  title  down 
to  the  extinction  of  the  estates  tail  limited 
by  the  Act,  would,  to  my  mind,  be  a 
very  strange  conclusion :  (see  per  Lord  Hatherley 
in  Earl  of  Zetland  v.  Lord  Advocate,  38  L.  T. 
Rep.  297 ;  3  App.  Cas.  505).  Upon  the  whole,  I 
think  that  in  the  case  of  each  jointure  the  pre- 
decessor or  person  from  whom  the  interest  of  the 
jointress  was  derived  was  her  own  husband,  in 
which  case  no  succession  duty  would  be  payable, 
or,  perhaps,  Elizabeth  Ponlet,  the  ancestor  whose 
estate  tail  devolved  upon  him,  in  which  last  case 
by  reason  of  the  provision  at  the  end  of  sect.  1 
of  the  Finance  Act  1894  no  succession  duty  could 
now  be  levied.  In  other  words,  I  am  of  opinion 
that  no  such  succession  duty  as  claimed  was  pay- 
able either  by  the  late  Duchess  of  Cleveland  or  is 
payable  by  Mrs.  Meyrick  in  respect  of  her  jointnre. 
I  do  not  consider  the  decision  of  the  Court  of 
Appeal  in  Be  Bolton  Ettatet ;  BuBiell  r.  Meyrick 
(ubi  sup.)  to  be  that  each  tenant  in  tail  who 
created  a  jointure  for  his  wife  by  the  execution 
of  a  disentailing  assurance  was  only  enabled  to 
do  so  by  virtue  of  a  limited  power  of  appoint- 
ment created  more  than  350  years  ago  either  by 
Lady  Monntjoye  or  anyone  else  named  in  the 
Broke  Estates  Act  1535.  But  the  decision, 
so  far  as  I  understand  it,  was  that  what  the 
tenant  in  tail  had  clearly  the  right  and  power 
to  do  by  a  disentailing  aseuranoa  duly  enrolled 
could  equally  well  be  done,  and  with  precisely 
the  same  result,  by  a  will,  or,  I  suppose,  by  a 
deed  without  enrolment.  The  result  is  that,  in 
my  opinion,  the  succession  duty  claimed  is  not 
payable. 
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COURT   OF   APPEAL. 

May  12  and  20. 

(Before  Tauohait  Williams,  Stibliko,  and 
Cozbns-Habdt,  L.JJ.) 

HOSSLET  «.   KOFFTFONTEIN  MiNES 

Limited,  (a) 

APPEAL  FBOM  THE  CHANCBST  DIVISION. 

Company — Issue  of  ihareB  at  a  dtacount— i)«&en- 
twrei  issued  at  a  discount — Bight  to  exchange 
at  any  time  for  fvMy -paid  shares  to  full  nominal 
amount  of  d^enture. 

A  company  proposed  to  issue  debentures  of  lOOZ. 
each  at  80Z.,  payable  at  a  future  date,  any  regis- 
tered holder  to  have  the  right  at  any  time  before 
that  date  to  direct  the  company  to  issue  to  him 
in  exchange  for  and  in  satisfaction  of  the  deben- 
tures fuMy-paid  shares  in  the  company  at  the 
rate  of  one  fully-paid  share  of  11.  for  every  11. 
of  the  nominal  amount  of  the  debenture,  and  it 
was  provided  that,  on  the  debenture-holder  giving 
the  comvany  such  direction  in  uniting,  the 
principal  moneys  should  immediately  become 
payable. 

Held,  that  there  was  a  possibility  of  the  scheme 
being  so  used  as  to  residt  in  shares  being  issued 
at  a  discount,  and  that  an  injunction  must  be 
granted  restraining  the  company  and  the  directors 
from  carrying  into  effect  tlCe  proposed  scheme. 

Decision  of  Buckley,  J.  reversed. 

The  defendant  company  was  incorporated  on  tbe 
19th  May  1893,  under  the  Companies  Acts  1862 
to  1890,  for  the  purpose  of  acquiring  the  Eoffy- 
f  ontein  Mines, 

The  original  capital  of  the  company  was 
J  25,2001.  divided  into  125,000  ordinary  shares  of 
]  {.  each  and  two  shares  of  lOOZ.  each,  known  as 
life  governor's  shares,  and  the  capital  had  since 
been  largely  increased. 

The  company  proposed  to  issue  85,000  5  per  cent, 
first  mortgage  debentures  at  80  per  cent.,  and  a 
circular  announcing  this  was  issued,  dated  the 
25th  April  1904,  miich  contained  the  following 
clause : 

(D).  Debenture-holders  will  luTe  tbe  right;,  at  an^  time 
prior  to  the  Ist  May  1909,  to  ezohange  their  debentnrea 
for  fully-paid  shares  in  the  oompany  at  the  rate  of  one 
11.  fnlly-paid  share  for  every  11.  of  the  nominal  amonnt 
of  the  debentures. 

By  the  proposed  form  of  the  debentures  the 
principal  moneys  secured  by  them  were  cove- 
nanted to  be  repaid  on  the  1st  Nov.  1909  or  such 
earlier  date  as  tbe  name  might  become  payable  in 
accordance  with  the  conditions  of  the  debentures. 

(«>  BaporMd  by  W.  0.  Bus,  Esq.,  BarTla(er«(-Law. 


Condition  8  (6)  of  the  debenture  truat  deed 
provided  that  the  principal  moneys  should 
immediately  become  payable  in  the  event  of 
the  registered  holder  giving  to  the  company  a 
direction  in  wiiting  under  condition  10,  which  was 
as  follows  : 

The  registered  holder  hereof  may  at  any  time  prior 
to  the  1st  May  1909  direct  the  oompany  in  writing, 
addressed  to  it  at  its  registered  office  for  th» 
time  being,  to  allot  and  isine  to  him  in  exchange  for 
and  in  satisfaction  of  this  debenture  fnlly-paid  sharea 
of  the  oompany  capital  [that  is,  aa  diatingnished  from 
life  governor's  shares]  of  the  oompany  at  tbe  rate  of  one 
share  of  11.  for  every  11.  of  the  nominal  amount  of  th» 
debenture,  and  the  oompany  shall  after  the  surrender 
of  this  debenture  oomply  with  suoh  direction. 

The  plaintifC,  who  was  the  largest  shareholdor 
in  the  oompany,  commenced  an  action  on  bdialf 
of  himself  and  all  other  shareholders,  and  moved 
to  restrain  the  company  and  its  directors  until 
the  trial  of  the  action  or  further  order  from 
carrying  into  effect  the  proposed  allotment  of 
debentures  pursuant  to  the  scheme  set  forth  in 
the  circular,  and  from  proceeding  with  the  issue 
of  any  debentures  pursuant  thereto. 

The  motion  was  heard  on  the  6th  May  1904^ 
when  the  following  judgment  was  delivered :  — 

BtrcKLBT,  J. — Tliis  action  is  brought  by  on© 
shareholder,  suing  on  behalf  of  himself  and  all 
others,  to  restrain  the  company  and  its  directors 
from  carrying  out  a  particular  issue  of  debenturea 
which  is  contemplated,  and  the  terms  of  whioh 
are  stated  in  a  circular  dated  the  25th  April  1904t. 
There  is  no  question  about  the  powers  of  th» 
directors;  the  question  is  whether  the  bargain 
which  they  propose  to  make  is  ultra  vires,  because 
it  involves  an  issue  of  shares  at  a  discount,  which, 
of  course,  the  oompany  cannot  legally  do.  There-, 
fore  the  whole  question  turns  on  clause  D  of  the 
terms  of  issue.  Now,  the  first  cardinal  fact 
upon  which  1  proceed  is  this,  that  it  seems  to 
me  that  this  scheme  is  not  a  colourable  device  for 
the  purpose  of  the  issue  of  the  shares  at  a  discount. 
If  it  were  so,  I  should  regard  it  from  a  very  dif- 
ferent point  of  view.  The  facts  as  regards  the 
value  of  the  shares  are  these:  Their  present 
market  price  is  about  three-eighths  or  one-half, 
but  Mr.  Moseley,  the  plaintiff,  says,  and  I  will 
take  it  that  it  is  so,  that  it  is  to  large  extent  a 
nominal  price,  that  the  purchase  of  a  few  shares 
or  the  sale  of  a  few  shares  would  send  the  price 
very  much  up  or  very  much  down,  and  that, 
although  that  is  the  price  to-day,  it  may  be  very 
much  altered  to-morrow;  and  I  also  take  into 
account  that,  after  the  plaintiff  has  made  investi- 
gation into  various  matters,  it  is  very  likely  that 
he  may  be  able  to  carry  through  a  proposal  to 
issue  a  considerable  number  of  further  shares  at 
par.  Taking  all  those  facts  into  consideration,  it 
seems  to  me  that  the  transaction  here  proposed 
is  not  colourable  in  the  sense  that  it  is  a  mere 
device  under  whioh  the  company  is  going  to 
take  80{.  with  the  intention,  or  expectation,  or 
reasonable  probability  that  the  holderB  of  the 
debentures  issued  at  802.  will  come  to-morrow,  or 
the  next  week,  or  within  the  next  six  months  and 
say,  "  Give  us  lOOZ.  worth  of  shares."  I  am  quite 
satisfied  that  that  is  not,  in  the  state  of  facts,  a 
thing  that  was  ever  contemplated  or  likely  to 
happen.  Then,  finding  it  is  not  a  colourable 
transaction,  I  have  to  look  to  see  what  the  natare 
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of  it  is.  Now,  the  nature  of  it  is  that  the  com- 
pany is  to  receive  802.  s.nd  for  that  ia  to  isaae 
debentures  for  100/. ,  and  those  are  to{be  redeemable 
at  par  ia  Nov.  1909  ;  so  that  the  company  oomea 
onder  a  liability  to  pay  at  a  subsequent  date  1002. 
Clause  D,  the  clause  in  question,  is  this :  "  Deben- 
ture-holders will  have  the  right,  at  any  time  prior 
to  the  1st  May  1909,  to  exchange  their  debentures 
for  fully- paid  shares  in  the  company  at  the  rate  of 
one  12.  fully-paid  share  for  every  12.  of  the  nominal 
amount  of  the  debentures."  Now,  if  any  person, 
having  taken  his  debentures,  exercised  that  right 
to-day,  the  day  after  he  gets  his  debenture  he 
would  only  get  three-eighths  or  one-half  502.,  or 
something  leaa  than  502.  worth  ot  shares  for  bis 
802.  Of  course  he  will  not  do  that  if  he  is  a  wise 
man ;  it  is  not  likely  that  he  will.  The  scheme, 
therefore,  is  not  illusory.  Then,  what  does  he  get, 
having  regard  to  clause  DP  It  seems  to  me  that 
the  matter  may  be  regarded  in  either  one  of  two 
w^B ;  the  debenture-holder  either  obtains  for 
802.  a  debt  of  1002.  payable  in  1909,  or  at  an 
earlier  date  in  a  certain  event,  in  which  case  he 
would  be  entitled  to  1002.  at  an  earlier  date  ;  or 
he  becomes  entitled  to  a  5  per  cent,  investment 
constituting  property  which  he  is  to  be  entitled  to 
exchange  for  1002.  worth  of  shares  in  the  company. 
If  it  be  the  first  case,  and  be  not  illusory,  but  a 
real  bargain,  then  at  the  anticipated  date  of 
repayment  1002.  will  become  due  to  him — honestly 
leally  become  due  to  him — because  there  has  been 
reserved  to  him  the  right  to  ask  for  his  1002. 
earlier,  it  he  is  minded  to  invest  it  in  a  particular 
way.  Taking  that  1002.,  he  would  buy  1002.  worth 
of  shares  with  it,  and  there  would  be  no  issue  of 
shares  at  a  discount.  If  the  other  be  the  true 
view,  and  I  rather  think  it  is  the  better  view,  if 
what  he  holds  is  an  obligation  of  the  company  to 
pay  at  a  postponed  time,  which  obligation  he  is 
entitled  to  exchange  for  1002.  worth  of  fully-paid 
shares  in  the  company,  then  those  shares  are  not 
going  to  be  paid  for  in  cash  at  all ;  they  are  going 
to  be  paid  for  in  property.  As  regards  that,  the 
decisions  in  Ooregum  Gold  Mining  Company  of 
India  v.  Boper  (66  L.  T.  Bep.  427 ;  (1892)  A.  C. 
125)  and  Be  Wragg  Limited  (76  L.  T.  Bep.  397; 
(1897)  1  Gh.  796)  have,  of  course,  established  this 
— ^that  it  is  competent  for  a  company  to  receive 
payment  for  shares  in  property  which  the  com- 
pany agrees  to  take  as  of  a  valae  irrespective  of 
what  may  be  the  actual,  or  intrinsic,  or  real  value 
of  the  property.  As  to  that.  Lord  Watson  in 
Ooregwn  Oold  Mining  Company  of  India  v. 
Soper  says  (66  L.  T.  Rep.  428;  (1892)  A.  C.  136) : 
"  It  has  been  decided  that  under  the  Act  of  1862, 
shares  may  be  lawfully  issued  as  fully  paid  up, 
tor  considerations  which  the  company  has  agreed 
to  accept  as  representing  in  money's  worth  the 
nominal  value  of  the  shares.  I  do  not  think  any 
other  decision  could  have  been  given  in  the  case 
ot  a  genuine  transaction  of  that  nature  where 
the  consideration  was  the  substantial  equivalent 
ot  tnll  payment  of  the  shares  in  cash.  The 
possible  objection  to  such  an  arrangement  is  that 
the  company  may  over-estimate  the  valae  of  the 
consideration,  and,  therefore,  receive  less  than 
nominal  value  for  its  shares.  The  court  would 
doubtless  refuse  effect  to  a  colourable  trans- 
action, entered  into  for  the  puroose  or  with  the 
obvious  result  of  enabling  the  company  to 
issue  its  shares  at  a  discount ;  but  it  has 
been  rnled  that,  so  long  as  the  company  honestly 


regards  the  consideration  given  aa  fairly  repre- 
aenting  the  nominal  value  of  the  ahares  in  cash, 
its  estimate  ought  not  to  be  critically  examined." 
Then  he  goes  on  to  point  out  that  the  rule  ia  cal- 
culated to  induce  companies  to  pay  extravagant 
prices  for  goods  or  work  to  persons  who  are 
willing  to  take  payment  in  order  to  set  them  off 
against  shares.  He  says :  "  The  rule  is  capable 
01  being  abused,  and  I  have  little  doubt  it  has 
been  liberally  construed  in  practice."  Speaking 
for  myself,  I  am  exceedingly  conscious  of  the 
danger  there  ia,  having  regard  to  the  doctrine 
established  by  these  cases,  that  a  door  may  be 
opened  for  shares  to  be  issued  at  less  than  their 
nominal  value,  at  a  discount.  Now,  the  principle, 
of  law  as  established  is,  that  if  that  transaotioik 
be  not  colourable,  if  it  be  a  transaction  of  giving 
property  fairly  taken  by  the  company  as  being 
equivalent  to  the  nominal  value  of  the  shares,, 
then  it  is  good.  Now,  it  seems  to  me  here  that 
the  property  for  which  the  exchange  ia  to  be 
made,  reading  clause  D  in  the  last  sense,  is  within 
that  principle.  It  follows  from  that  that  the 
transaction  ia  not  within  the  rule  prohibiting  the 
issue  of  shares  at  a  discount.  I  must  therefore 
refuse  to  make  an  order. 

The  plaintiff  appealed. 

Buekmaster,  K.C.  and  H.  Oreenwood  for  the 
plaintiff. — The  effect  of  this  scheme  is  really  to 
enable  the  company  to  issue  shares  at  a  disconnt.- 
It  is  a  contract  to  issue  the  shares  at  any  timer- 
and  enables  the  debenture  •  holder  to  obtain 
1002.  worth  ot  shares  for  802.  If  the  company 
was  dealing  with  goods  or  property  which 
had  no  fixed  value,  a  value  mignt  be  fixed  by 
the  company,  and  then,  in  the  absence  of  frauds 
it  might  issue  shares  up  to  that  value.  But 
here,  on  the  face  of  the  transaction,  it  appears 
that  the  amount  paid  is  less  than  the  par  value 
of  t^e  shares : 

Ooregum  Gold  Mining  Company  of  India  v.  Roptr, 

66  L.  T.  Eep.  427  ;  (1892)  A.  0.  125  ; 
Jt«  TKeatrical  Tnut  Limited ;  Ohapman'$  OMS,  72 

L.  T.  Eep.  461 ;  (1895)  1  Ch.  771.  775  ; 
Welton  V.  Baffery,  76  L.  T.  Bep.  505 ;  (1897)  A.  C. 

299; 
Se  Wragg  Limited,  76  L.  T.  Bep.  397 ;  (1897)  1  Ck. 

796,  »31,  836  ; 
Be  Almada  and  Tirilo  Company,  59  L.  T.  Bep. 

159  ;  38  Oi.  Div.  415. 

Neville.  K.O.,  Attbury,  K.C,  and  J.  W.  M. 
Holmes  for  the  defendants. — This  is  an  issue  of 
debentures  at  a  discount  which  is  lawful.  The 
debenture  is  a  contract  to  pay  1002.  and  interest 
at  a  future  date ;  but  the  amount  is  to  be  imme- 
diately payable  if  the  debenture-holder  chooses  to 
take  shares  for  it.  The  consideration  for  the 
shares  is  1002.  payable  by  the  company ;  the 
amount  paid  for  the  debenture  makes  no  differ- 
ence. No  one  is  likely  to  exercise  the  option  to 
take  shares  unless  the  shares  were  at  a  premium. 

BuchmoBter,  K.C.  in  reply.       ^^^  ^^  ^^^^ 

May  20. — Vauohau  Williams,  L.J.  (after 
stating  the  facts,  continued  :) — The  basis  of  the 
motion  was  that  the  issue  of  debentures,  accord- 
ing to  this  scheme,  constituted,  or  at  all  events 
would  cover,  the  issue  ot  shares  at  a  discount — 
that  is  to  say,  100  12.  ediares  fully  paid  at  a  price 
of  802.  There  ia,  of  courae,  no  doubt  about  the 
obligation  of  a  Bhareholder  to  pay  to  the  company 
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the  full  amount  of  his  shares,  as  LordMacnaghten 
pointed  out  in  Ooregum  Gold  Mining  Company 
of  India  Y.  Roper  {uhi  tup.),  continuing  as  long  as 
anything  remains  unpaid  on  his  shares,  but  the 
liability,  as  the  law  now  stands,  and  as  it  stood  in 
1862,  can  be  discharged  by  payment  in  money  or 
(with  the  consent  of  the  company)  by  pajment 
in  money's  worth,  and  the  court  will  not,  if  there 
is  a  valid  contract,  which  since  the  repeal  of 
sect.  25  of  the  Act  of  1867  no  longer  requires 
registration,  by  the  company  for  the  acceptance 
of  something  of  substantial  value  as  money's 
worth,  inquire  into  the  adequacy  of  the  considera- 
tion :  (see  Be  Wragq  Limited,  ubi  sup.).  But  the 
cases  decide  that  a  man  must  really  pay  for  the 
shares.  And,  farther,  that,  if  the  contract  makes 
it  manifest  on  its  face  that  the  taker  of  the  shares 
is  paying  less  than  their  nominal  cash  value,  he 
may  De  liable  for  the  balance.  If  the  considera- 
tion is  illusory,  or  if  it  permits  an  obvious  money 
measure  to  be  made  showing  that  discount  was 
-allowed,  or  if  the  shares  are  openly  issued  at  a 
.discount,  the  shareholder  may  be  called  on  to  pay 
.the  balance  in  cash.  It  seems  obvious,  therefore, 
.that,  if  the  company  propose  to  issue  shares  under 
conditions  which  disclose  any  of  the  features  to 
which  I  have  referred,  the  person  getting  the 
allotment  of  shares  would  pay  for  them  less  than 

-their  nominal  cash  value,  and  such  an  issue  ought 
■to  be  restrained.  Now,  it  seems  to  me  in  the 
.present  case  that  the  immediate  consideration  for 

'.the  issue  of  shares  to  a  debenture-holder  demand- 

.  ing  such  allotment  in  exchange  for  or  in  satisfac- 
'tion  of  his  debenture,  is  clearly  the  surrender  of 
the  debenture,  and  the  mere  fact  that  the  deben- 

'tnre  was  purchased  at  a  discount  of  20  per  cent, 
will  not  afPord  an  obvious  money  measure  showing 

..  that  a  discount  was  allowed  in  the  price  of  the 
shares.  Test  it  in  this  way  :  Suppose  the  deben- 
tures to  have  been  issued  at  a  discount  of  20  per 
cent.,  and  subsequently,  quite  independently  of 
any  contract  at  the  time  of  the  issue  of  the  deben- 
tures, the  company  is  minded  to  buy  up  as  many 

.  of  the  debentures  as  the  debenture-holdei-s  will 
sell,  allotting  100  1{.  shares  in  exchange  for  a 
.lOOi.  debenture,  could  it  possibly  be  said  that 
those  shares  were  issued  at  an  obvious  discount  ? 
.1  think  not.  The  surrender  of  the  1002.  debenture 
might  well  be  of  the  full  money's  worth  of  lOOZ. 

.  Ksasn,  and  in  the  great  majority  of  cases  would  be 
so.  The  question,  therefore,  arises.  Does  it  make 
any  difference  that  the  bargain  to  issue  the  100  I. 
■shares  in  exchange  for  the  lOOZ.  debenture  issued 

.  .at  the  price  of  802.  was  part  and  parcel  of  the 
consideration  for  the  issue  of  the  1002.  debenture 
at  the  price  of  802.  P  It  seems  to  me  that  such  a 
bargain  might  be  a  very  good  bargain  for 
a  company  to  make  who  wished  to  borrow 
on  debentures  a  large  sum  of  money  required 
for  the  development  of  the  enterprise  of 
.the  company.  It  is  true,  however,  that  it 
might  be  a  very  bad  bargain  for  the  company, 
and,  what  is  really  essential,  such  a  bargain 
might  enable  the  debenture-holders  who  claim  the 
.allotment  of  shares  to  escape  the  statutory  obliga- 
tion to  pay  the  full  nominal  amount  of  their  shares. 
If  the  debentures  were  exchanged  for  shares  imme- 
'diatelj  after  the  issue  of  the  debentures,  the 
practical  result  would  be  that  the  shares,  although 
nominally  issued  in  exchange  for  the  surrender 
of  debentures,  would  really  m  issued  at  a  discount 
— i.e.,  100 12.  shares  for  a  payment  of  802.    The 


answer  given  by  the  company  to  this  is,  that  as  a 
matter  of  business  no  man  would  surrender  a 
1002.  debenture,  which  would  always  be  entitled 
to  payment  in  full  before  the  shareholders  conld 
touch  a  penny,  in  exchange  for  100  12.  shares, 
unless  and  until  such  shares  were  selling  at  par 
in  the  market,  and  probably  not  unless  and  until 
such  shares  were  at  a  premium.  It  is  said  in 
answer  to  this  that  it  is  not  impossible.especiallyas 
the  circular  contemplated  the  issue  of  debentures 
to  shareholders,  that  such  shareholders  might, 
for  the  purpose  of  Stock  Exchange  operations, 
exchange  immediately  their  debentures  for  shares. 
The  fact,  however,  clearly  appears  that  the  barg^ 
referred  to  in  the  circular  has  this  blot,  that  it 
might  result  in  shares  being  issued  practically  at 
a  discount.  I  think  that  the  real  question  is. 
Does  this  bargain  give  to  the  company  that  wliich 
the  oompany  as  business  men  migut  fairly  regard 
as  money's  worth  for  the  full  nominal  value  of 
the  shares  P  It  is  not  sufficient  for  the  company 
to  say  the  bargain  was  made  in  good  faith.  The 
company  must  at  least  establish  that  there  is  no 
obvious  money  measure  on  the  face  of  this  bargain 
showing  that  the  shares  were  issued  at  a  discount. 
Is  this  money  measure  made  obvious  by  the  fact 
that  the  company  bind  themselves  at  any  time 
after  the  issue  of  the  debentures  to  allot  shares 
to  the  full  nominal  value  of  the  debentures, 
although  those  debentures  were  issued  'at  a 
discount  of  20  per  cent.  P  The  case  is  on  the 
border  line,  but  I  am  inclined  to  think  that 
Buckley,  J.  ought  to  have  issued  the  injunction 
asked  for,  on  the  ground  that  the  issue  of 
debentures  on  the  proposed  terms  was  open 
to  abuse,  even  if  the  agreement  was  not 
illusory,  but  a  real  agreement  honestly  made. 
The  appeal  must  be  allowed.  I  desire  to  add  a 
few  words  before  I  leave  this  case.  It  was  estab- 
lished long  ago  that  the  obligation  ot  a  share- 
holder to  pay  the  full  nominal  amount  of  ids 
shares  need  not  be  satisfied  in  cash,  but  might  be 
satisfied  in  money's  worth.  It  has  also  been  held 
that  the  court  will  not,  if  satisfied  that  there  is 
an  honest  bargain  under  which  money's  worth 
has  been  given  for  the  shares,  inquire  into  the 
adequacy  of  the  consideration.  These  two 
propositions  have  been  established  by  deci- 
sions of  the  highest  tribunal,  and  I  do  not 
suggest  that  the  cases  in  which  they  were 
established  were  not  properly  decided,  having 
regard  to  the  terms  pf  the  Cumpanies  Act 
1862 ;  but  I  hope  a  day  may  come  whe9  it  may  be 
gravely  considered  by  the  Legislature  whether  it 
would  not  be  for  the  advantage  of  the  com- 
munity, and  especially  of  the  commercial  com- 
munity, that  an  Act  should  be  passed  requiring 
that  in  all  cases  the  full  nominal  value  of  a 
share  should  be  paid  in  oash  and  nothing  else. 
I  am  satisfied  from  my  own  judicial  experience 
in  the  administration  of,companies  that  such  a  law 
would  have  a  tendency  to  benefit  the  companies 
themselves,  and  to  check  a  large  amount  of 
unwholesome  speculation  on  the  Stock  Exchange 
which  is  largely  fed  and  supported  by  operations 
undertaken  oy  vendors,  promoters,  and  others 
for  the  purpose  of  unloading  fully-paid  shares 
which  they  have  been  allowed  to  pay  for  by 
giving  what  is  called  money's  worth  instead  of 
cash. 

Stiulino,  L.  J. — I  also  am  of  opinion  that  this 
appeal  ought  to  be  allowed,  on  the  short  .ground 
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that  a  blot  in  tbe  scheme  has  been  pointed  out 
which  entitles  the  plaintiff  to  relief.  We  hare 
before  na  tbe  form  of  debentnre  which  ia  pro- 
posed to  be  iaaned  in  pursuance  of  the  scheme, 
and  nnder  the  conditions  of  that  debentnre  any 
person  having  paid  802.  to  the  company,  and 
having  received  in  exohanee  for  sach  payment  a 
debentnre  for  lOOZ.,  may  forthwith  leave  at  the 
registered  office  of  the  company  a  notice  in 
writing  directing  the  company  to  allot  and  issue 
to  him  100  fnlly-paid  shares  of  12.  each  in  the 
company,  and  the  company  upon  the  surrender  of 
the  debenture  will  be  bound  to  comply  with  that 
direction.  If  the  company  does  so  comply,  will 
the  shares  be  validly  issued  P  To  my  mmd,  the 
result  obvious  on  the  face  of  the  transaction  will 
be  the  issue  of  shares  of  the  nominal  v<>lue  of 
1002.  in  consideration  of  the  payment  of  802.  only 
in  cash — a  transaction  which  is  prohibited  by  the 
Lesnslatnre :  (see  Ooregum  Gold  Mining  Company 
of  India  v.  Bo^r,  ubi  $up.,  and  Welionv.  Saffery, 
ubi  «up.).  It  IB  said  that  the  issue  of  the  deben- 
tnrea  is  not  made  with  any  intention  of  evading 
the  rule  which  forbids  the  issue  of  shares  at  a 
disconnt,  and  I  am  quite  willing  to  believe  that 
no  snch  intention  exists  on  the  part  of  the  direc- 
tors of  this  company.  Nevertheless,  if  in  fact  the 
shares  are  issued  at  a  discount,  the  honeaty  or 
good  intentions  of  the  contracting  parties  will  not 
avail  them,  as  is  clearly  established  by  the  cases 
which  I  have  jnst  mentioned.  It  is  further  said 
that,  although  the  result  which  I  have  pointed 
out  may  be  possible,  it  is  most  improbable.  I  do 
not  feel  sure  of  this,  for  the  shares  of  the  com- 
pany are  dealt  in  on  the  Stock  Exchange,  and  are 
of  a  highly  speculative  nature,  and  I  cannot  tell 
what  steps  a  speculator  in  these  shares  may  see 
fit  to  take  in  order  to  enable  him  to  obtain  control 
of  the  market.  But  I  think  that  the  possibility 
of  each  a  transaction  taking  place  is  sufficient 
to  entitle  the  plaintiff  shareholders  to  an 
injonotion  of  some  kind.  I  desire  in  sup- 
port of  that  view  to  refer  to  a  passage 
in  liOrd  .Watson's  speech  in  Ooregum  Gold 
Mining  Company  of  India  v.  Boper  {ubi  tup.) 
which  was  partly  cited  by  Buckley,  J.  in  his 
judgment  Lord  Watson  said  (66  L.  T.  Bep. 
428 ;  (1892)  A.  C.  136) :  "  It  has  been  decided  that 
nnder  the  Act  of  1862,  shares  may  be  lawfully 
issued  as  fully  paid  up,  for  considerations  which 
the  company  has  agreed  to  accept  as  representing 
in  money's  worth  the  nominal  value  of  the  shares. 
I  do  not  think  any  other  decision  could  have  been 

S'ven  in  the  case  of  a  genuine  transaction  of 
at  nature  where  the  consideration  was  the  sub- 
stantial equivalent  of  full  payment  of  the  shares  in 
cash.  The  possible  objection  to  such  an  arrange- 
ment is  that  the  company  may  over-estimate  the 
vahie  of  the  consideration,  and  therefore  receive 
less  than  nominal  value  for  its  shares.  The  court 
would  doubtless  refuse  effect  to  a  colourable 
tranaaction,  entered  into  for  the  purpose  or  with 
tbe  obvious  result  of  enabling  the  company  to 
iMneita  shares  at  a  discount;  but  it  has  been 
mled  that,  so  long  as  the  company  honestly 
regards  the  consideration  given  as  fairly  repre- 
■entinp;  the  nominal  value  of  the  shsres  in  cash, 
its  estimate  ought  not  to  be  critically  examined. 
That  state  of  uie  law  is  certainly  calculated  to 
indnoe  companies  who  are  in  want  of  money,  and 
whose  shares  are  unsaleable  except  at  a  discount, 
to  pay  extravagant  prices  for  goods  or  work  to 


persons  who  are  willing  to  take  payment  in  shares. 
The  rule  is  capable  of  being  abused,  and  I  have 
little  doubt  that  it  has  been  liberal-'.y  construed  in 
practice."  Bearing  in  mind  that  tbe  rule  is 
capable  of  abuse,  and  it  appearing^,  as  I  say,  on 
the  face  of  the  documents  that  we  have 
before  ns  that  there  is  here  a  possibility  of  the 
scheme  as  it  now  stands  being  made  use  of  for 
the  purpose  of  the  issue  of  shares  at  a  dis- 
count, I  think  that  an  injunction  ought  to  be 
granted. 

Cozenb-Hasdy,  L.J. — This  appeal  raises  a 
highly  important  and  very  difficult  question-  Is 
it  competent  for  a  limited  company  in  considera- 
tion of  802.  to  contract  to  issue  a  fully-paid  share 
of  1002.  whenever  requested  so  to  do  ?  Pat  in 
that  bare  form  the  answer  to  the  question  admits 
of  no  doubt.  The  transaction  would  result  in 
the  issue  of  shares  at  a  discount.  It  is,  however, 
urged  that  all  objection  is  removed  if  the  802.  is 
advanced  to  the  company  by  way  of  loan  upon 
the  terms  that  the  company  shall  pay  1002.  at  a 
future  date  with  interest  in  the  meantime,  and 
shall  give  the  lender  the  option  at  any  time  to 
demand  a  fully-paid  1002.  share  in  exchange  for 
the  1002.  debenture.  The  issue  of  the  debenture 
at  a  discount  is  admittedly  lawful,  and  it  is  urged 
that  the  result  of  the  issue  of  the  debenture  is 
that  the  company  will  be  legally  indebted  in  the 
sum  of  1002.  payable  at  a  future  date,  and  that, 
if  and  when  the  debenture-holder  gives  a  notice 
to  the  company,  tuoh  as  is  contemplated  by 
clause  8  (6)  of  the  debenture  in  the  present  case, 
the  1002.  will  become  immediately  payable  by  the 
company,  and  this  debt  will  be  cancelled  on  the 
allotment  of  a  fnlly-paid  shaie  of  1002.  Tha> 
company  will  thus  have  received  1002.,  and  the 
share  will  not  have  been  issued  at  a  discount. 
Now,  it  is  obvious  that  such  a  scheme  may  be 
used  as  a  means  for  issuing  shares  at  a  discount, 
the  debenture  being  issued  on  one  day  and  sur- 
rendered on  the  next  day.  It  would  be  idle  to 
deny  in  such  ciroumstauces  that  802.  was  the  only 
cash  payment  for  the  1002.  shares.  Nor  would  it 
avail  the  shareholder  t3  assert  that  he  had  paid 
for  his  share  otherwise  than  in  cash  by  surrender- 
ing his  debenture  for  1002.,  inasmuch  as,  to  use 
the  language  of  Yaughan  Williams,  L.J.  in 
Chapman's  case  {ubi  sup.),  it  would  be  manifest 
on  the  face  of  the  contract  that  the  shareholder 
was  really  paying  less  than  the  nominal  cash 
value.  I  do  not  think  we  ought  to  consider  the 
motive  or  intention  of  the  company  in  issuing 
the  debentures  in  this  form.  Ooregum  OoUk 
Mining  Company  of  India  v.  Boper  {ubi  tup.) 
disposes  of  any  such  idea.  I  assume  in  favour  of 
the  directors  that,  from  a  business  point  of  view, 
the  transaction  is  expedient,  but  that  is  unimpor- 
tant if  the  transaction  is  contrary  to  the  policy 
of  the  Act  of  Parliament.  Nor  do  1  think  we 
ought  to  consider  the  probability  that  this  option 
wiU  not  be  exercised  until  some  distant  future 
date.  But  if  we  are  to  consider  it,  I  regard 
shares  in  a  mining  company  of  this  nature  as 
gambling  counters  for  use  on  the  Stock  Exchange, 
and  I  can  readily  imagine  that,  for  the  purpose 
of  creating  or  destroying  a  "  comer,"  an  option 
of  this  nature  may  be  of  great  and  immediate 
value  to  speculators  on  the  Stock  Exchange.  In 
my  opinion,  an  injunction  ought  to  be  granted  to 
restrain  the  directors  from  carrying  into  effect 
the  proposed  allotment  of  debentures  pursuant 
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to  the  scheme  in  the  circular  of  the  25th  April  on 
this  short  and  simple  ground — that  the  directors 

Sropose  therehy  to  confer  an  immediate  right  to 
emand  a  1002.  share  in  consideration  of  a  cash 
payment  of  801.  only.    I  desire  to  guard  myself 

Xinst  the  suppoeition  that  the  conclusioa  at 
ch  I  have  arrived  inToIves  the  proposition  that 
under  no  circumstances  can  a  debenture  be  issued 
at  a  discount  which  may  confer  a  right  at  some 
future  date  to  demand  a  fully-paid  share  in 
exchange  for  the  debenture.  It  is  sufBcient  to 
say  that  whenever  such  a  question  comes  before 
the  court  it  will  be  discussed  and  decided  with 
the  care  and  deliberation  whish  its  importance 
demands. 

Vaughan  Williams,  L.J. — The  injunction 
will  be  to  restrain  the  issue  of  debentures  in  the 
proposed  form  and  pursuant  to  this  scheme. 

Solicitors :  Cohen  and  Cohen ;  Ingle,  Holmet, 
Sent,  and  Pott. 


Friday,  May  20. 

'Before  Yaughan  Williams,  Stiblino,  and 

Cozbns-Habdt,  L.JJ.) 

Seinneb  v.  Hunt,  (a) 

APPEAL  FBOU  THE  KINO'S  BENCH  DIVISION. 

Landlord  and  tenant — Covenant  by  tenant  to  pay 
all  charges  —  Paving  expetiie$  —  Demand    on 
tenant  hy  local  authority — Payment — Bight  of 
tenant  to  deduct  amount  paid  from  rent — /land- 
lord'* right  to  dittrain  for  amount  deducted — 
Metropolis  Management  Amendment  Act  1862 
(25  &  26  Vict.  e.  102),  s.  96. 
A  payment  made  hy  a  tenant  to  a  local  authority 
under  teet.  96  of  the    Metropolis  Management 
Amendment  Act  1862  on  account  of  paving  or 
other  expenses  incurred  hy  the  local  authority 
which  the  landlord  is  liable  to  pay  is  not  a  pay- 
ment of  rent,  but  only  a  payment  on  account  of 
those  expenses  measured  by  the  amount  of  rent 
due  from  the  tenant  to  the  landlord ;  and  when 
a  tenant  has  covenanted  with  his  landlord  to 
pay  such  expenses  he  is,  under  the  proviso  to  the 
sectimi,  not  entitled  to  make  the  deduction,  and 
the  rent  remains  due  and  the  landlord  is  entitled 
to  distrain  for  it. 
^   Decision  of  Ridley,  J.  (90  L.  T.  Bep.  430)  reversed. 
Application  by  the  defendants  for  judgment  or 
new  trial  on  appeal  from  a  verdict  of  the  action 
before  Ridley,  J.  with  a  common  jury. 

The  action  was  brought  to  recover  damages 
for  an  alleged  wrongful  distress,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  50{.  damages. 
The  plaintiff  was  tenant  and  occupier  of  a  shop 
under  a  lease  from  one  Jacob  Bndd,  for  a  term  of 
twenty-one  years,  at  a  rent  of  401.  a  year,  payable 
quarterly  free  of  all  deductions  except  landlord's 
property  tax. 

The  lease  contained  a  covenant  on  the  part  of 
the  plaintiff  to  pay  all  rates,  taxes,  and  assess- 
ments whatsoever,  and  all  charges  imposed  by 
any  local  authority  upon  the  frontagers  in  respect 
of  the  taking  over  the  roads  and  footpaths  abut- 
ting upon  the  said  premises,  or  the  making  or 
repair  thereof. 

On  the  22nd  Feb.  1900  the  plaintifp  had  received 
notice  that  the  defendants  had  been  appointed 
receivers  of  the  rents  of  the  plaintiff's  premises, 

lo)  Beported  by  W.  0.  Bug,  Eaq.,  Buri(ter-»t-Law] 


and  they  gave  notice  to  the  plaintiff  to  pay  his 
rent  to  them. 

On  the  18th  Dec.  1902  the  plaintiff  received  a 
notice  from  the  Wandsworth  Borough  Council 
not  to  pay  his  rent  without  first  deducting  the 
sum  of  312.  19s.  2d.  due  to  the  council  under  an 
apportionment  of  the  estimated  cost  of  paving 
the  road  and  footpaths. 

On  the  20th  Jan.  1903  the  pluntiff  paid  the 
borough  council  102.,  being  one  quarter's  rent, 
due  on  the  25th  Dec.  1902,  and  he  informed  the 
defendants  that  he  had  done  so. 

On  the  22nd  Jan.  1903  the  defendants  demanded 
payment  of  the  rent  due  on  the  25th  Dec.  1902. 
which  was  not  paid,  and  on  the  12th  Feb.  1903 
they  put  in  a  distress  upon  the  plaintiff's  premises 
for  that  rent. 

The  present  action  was  then  brought  by  the 
plaintiff. 

The  defendants  counter-claimed  for  the  rent 
due  at  Christmas,  and  also  for  that  due  on  the 
25th  March  1903. 

The  validity  of  the  distress  depended  on  the 
construction  of  sect.  06,  sub-sect.  1.  of  the  Metro- 
polis Management  Amendment  Act  1862,  which 
provides : 

It  eh%Tl  ha  lawful  for  any  vestry  or  diatriot  board,  at 
their  discretion,  to  require  the  payment  of  any  costa  or 
expenaea,  which  the  owner  of  any  premises  may  ba 
liable  to  pay  under  the  said  reoited  Act  or  this  Aofe 
either  from  the  owner,  or  from  any  person,  who  then,  or 
at  any  time  thereafter,  ooonpiea  anch  premises,  snd 
anohomier  or  ooonpier  (hall  be  liable  to  pay  the  same, 
and  the  same  shall  be  reooverei  in  manner  aathoriaed 
by  the  recited  Act  snd  thia  Act ;  and  the  owner  ahall 
allow  snch  occupier  to  deduct  the  anma  of  money  which 
he  BO  pays  out  of  the  rent  from  time  to  time  becoming 
due  in  respect  of  the  laid  premiiea,  aa  if  the  same  had 
been  actually  paid  to  anch  owner  ai  part  of  suoh 
rent;  provided  always  that  no  such  ooonpier  ahall  be 
required  t}  pay  any  farther  sum  than  the  amount  of 
rent  for  the  time  being  due  from  him,  or  which,  after 
anch  demand  oE  auch  coata  or  expenaea  from  such  occu- 
pier, and  after  notice  not  to  pay  bia  landlord  any  rent 
without  first  deducting'  the  amount  of  aneh  ooats  or 
•xpensea,  beoomea  payable  by  anch  ooonpier,  nnleaa  he 
refuse,  on  application  being  made  to  him  for  that 
purpose  by  or  on  behalf  of  the  vestry  or  distriot  board, 
truly  to  diaoloae  the  amount  of  hia  rent,  and  the  name 
and  addreea  of  the  peraon  to  whom  snch  rent  la  payable, 
but  the  burden  of  proof  that  the  anm  demanded  from 
any  auch  occupier  is  gi  eater  than  the  rent  due  by  him 
at  the  time  of  onch  notice,  or  whioh  has  since  accrued, 
shall  lie  upon  sooh  ooonpier  ;  provided  also  that  nothing 
herein  contained  shall  be  taken  to  affect  any  contract 
made  or  to  be  made  between  any  owner  and  occupier  of 
any  hooae,  building,  or  other  property  whereof  it  is  or 
may  be  agreed  that  the  ooonpier  shall  pay  and  dis- 
cbarge all  rates,  dues,  and  anma  of  money  payable  in 
reapect  of  anch  honae,  building,  or  other  property,  or 
to  affect  any  oontraot  whatsoever  between  landlord  and 
tenant. 

Ridley,  J.  held  the  payment  to  the  local  autho- 
rity was  made  as  a  payment  of  rent;  and,  the 
rent  having  been  paid,  there  was  no  right  to 
distrain,  though  the  tenant  remained  liable  upon 
his  covenant  to  pay  the  expenses,  and  he  directed 
that  judgment  should  be  entered  for  the  plaintiff 
for  502.  damages,  and  also  that  judgment  should 
be  entered  for  him  on  the  counter-claim. 

/.  A.  Hawhe  for  the  defendants. — Sect.  105  of 
the  Metropolis  Management  Act  1855  made  the 
ownei  s  of  houses  forming  the  streets  liable  for  the 
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paYiiiff  expenses,  and  under  sect.  217  the  local 
authority  oould  recover  them  from  the  occupier. 
Under  the  Metropolis  Management  Amendment 
Act  1862,  s.  77,  the  oiraers  of  land  bounding  or 
aibatdng  on  the  new  street  are  made  liable  to 
<x>ntribnte,  and  under  E>ect.  96  the  expenses  can  be 
reooyered  from  the  owner  or  the  occupier,  bat  the 
Act  does  not  interfere  with  the  a^eements  on  the 
«nbject  between  the  owner  and  the  occupier.  On 
the  view  taken  by  Ridley,  J.,  the  agreement  by  the 
plaintiff  to  pay  these  charges  would  be  affected 
by  the  Act,  aa  he  held  that,  though  the  landlord's 
light  of  action  remains,  his  right  of  distress  has 
gone.  Under  sect.  96  the  money  which  the  tenant 
pays  to  the  local  authority  is  not  rent,  but  the 
junonut  of  the  charges  and  expenses  to  the  extent 
to  which  he  has  money  in  his  hands  belonging 
to  the  landlord.  Under  sect.  226  of  the  Act  of 
1855  an  order  for  the  payment  of  these  expenses 
■lay  be  made  by  the  justices,  and  under  the 
Sammary  Jurisdiction  Act  1848  (11  &  12  Vict. 
-o.  43)  the  order  may  be  enforced  by  distress.  But 
as  no  contract  between  the  landlord  and  tenant 
that  the  tenant  wUl  pay  such  rates  and  expenses 
is  to  be  affected  by  the  section,  and  the  plaintiff 
here  has  covenanted  to  pay  this  charge,  he  has  no 
right  to  deduct  what  he  has  paid  from  the  rent, 
-and  the  rent  remains  due  to  the  landlord ;  and 
there  is  nothing  in  sect.  96  which  deprives  him  of 
Ida  right  to  distrain  : 

Sweet  T.  Beager,   29  L.  T.  Bep-  O.  8.  109 ;  2  C.  B. 
N.  8.  119 ; 

TKompnn  t.  Lapmorth,  17  L.T.  Bep.  507  ;  L.  Bep 
3  C.  P.  149  : 

Home  and  Colonial   Btoret  v.  Todd,  63  L.  T.  Bap. 
829; 

Fok  on  Landlord  and  Tenant,  3rd  edit.,  pp.  169, 170, 
195; 

Payne  v.  Burridge,  12  M.  &  W.  727. 

fYAUGHAN  Williams,  L.J.  referred  to  Tidswell 
T.  Whitworth  (15  L.  T.  Rep.  574  j  L.  Rep.  2  C.  P. 
326,  337).]  The  point  in  Ryan  v.  Thompson  (17 
L.  T.  Rep.  506 ;  L.  Rep.  3  C.  P.  144)  was  a  different 
point  to  this.  If  the  Legislature  had  intended  to 
take  away  the  landlord's  right  to  distrain,  it  would 
have  said  so  in  plain  words. 

S.  G.  Lwtkington  and  H.  H.  Tindal  Atkinson 
for  the  plaintiff. — All  that  the  local  authority  is 
entitled  to  demand  of  the  tenant  under  sect.  96  is 
the  rent ;  therefore  when  he  has  paid  the  local 
authority,  the  rent  is  paid,  and  the  right  to 
distrain  is  extinguished.  The  proviso  at  the 
«nd  of  the  section  refers  to  the  covenants  in  the 
lease ;  therefore  the  landlord  oould  sue  the  tenant 
on  his  covenant. 

/.  A.  Hawke  in  reply. 

Vauohan  Williams,  L.J. — This  is  an  action 
for  wrongful  distress,  and  the  only  question  raised 
is  whether  at  the  moment  of  the  distress  any  rent 
was  due  for  which  the  landlord  was  entitled  to 
.distrain.  If  any  rent  was  then  due,  there  was 
nothing  wrong  in  the  distress.  If  no  rent  was 
then  due,  the  distress  was  wrongfoL  It  was  said 
that  rent  was  not  then  due  because,  under  sect.  96 
of  the  Metropolis  Management  Amendment  Act 
1862,  power  is  given  to  a  local  authority  who 
have  incurred  certain  expenses  to  give  notice  to 
the  tenant  of  the  property  in  respect  of  which 
they  were  incurred  not  to  pay  his  rent  without 
deducting  the  amount  of  these  expenses  which  the 
owner  of  the  property  was  liable  to  pay,  and 


calling  upon  him  to  pay  that  amount  to  them  to 
the  extent  of  the   rent  due ;  and  that  power  is 
also  given  to  them  to  apply  to  the  magistrates 
for  an  order  for  payment  if  the  tenant  does  not 
pay,  which  order  could  be  enforced  by  a  statutory 
distress.      The  plaintiff  says  that  he  was  com- 
pelled to  pay  in  this  way ;  and  the  result  is  that 
he  has  pro  tanto  discharged  his  rent,  and  the 
defendants  have  no  right  to  distrain  for  rent 
without  deducting  the  amount  which  he  has  so 
paid.    The  defendants,  on  the  other  hand,   say 
that  it  is  not  true  to  say  that  when  the  tenant 
pays  under  sect.  96  of  the  Act  of  1862  he  pays 
rent ;  but  that  he  really  pays  merely  an  amount 
of    the  expenses   which    the    local  authority  is 
entitled  to  recover ;  and  as  that  is  all  which  he 
has  paid,  and  the  rent  had  not  been  paid,  the 
right  of  distress  remained.    The  question,  there- 
fore, remains  whether  the  tenant,  having  regard 
to  the  terms  of  this  particular  lease,  has  the  neht 
to  deduct  or  set  off  this  payment  which  he  has 
made  to  the  local  authority  when  called  upon  by 
his  landlord  to  pay  rent.     The  defendants  say 
that  he  is  not  entitled  to  make  the  deduction,  as 
there  is  in  the  lease  a  special  provision  under  which 
the  tenant  has  bound  himself  to  bear  this  burden, 
and  to  indemnify  his  landlord  against  it.    The 
question,  then,  is,  What  is  it  that  the  tenant  has 
paid  P    If  what  he  has  paid  was  a  payment  on 
account  of  rent,  that  cannot  afterwards  be  sued 
for  or  included  in  any  distress.    If,  on  the  other 
hand,  it  was  merely  a  payment  on  account  of 
certain  charges  which  the  local  authority  was 
entitled  to  recover,  then  the  rent  has  not  been 
paid,  and  the  tenant  has  no  right  to  deduct  or 
set  off  what  he  has  paid  against  the  claim  for 
rent,  having  regard  to   the   provisions   of  this 
particular  lease    which    throws    these    charges 
on  the  tenant.    The  defendants,  I  understand, 
accept  the  dictum  of  North,  J.  in  Home  and 
Colonial  Stores    v.  Todd  (ubi   tup.)    that  if  all 
that  there    is  in  a  lease  is  a  covenant  to  pay 
rent  clear  of  all  deductions  except  property  tax, 
t^t    would    not    be    enough    to    prevent    the 
tenant  deducting  such  a  payment  as  this ;  but 
to  prevent  that,  some  specific  covenant  beyond 
the  covenant  to  pay  rent  without  deduction  would 
be  necessary — that  is  to  say,  a  specific  cove- 
nant relating  to  the  particular  subject-matter. 
To  my  mind,  so  far  as  this  lease  is  concerned,  it 
is  plain  that  if  the  effect  of  the  payment  by  the 
tenant  to  the  local  authority  has  not  been  to  dis- 
charge the  rent,  but  merely  to  give  him  a  right  of 
deduction,  if  he  attempted  to  plead  that  right  by 
way  of  set-off  against  a  claim  for  rent,  it  would 
be  a  perfect  answer  to  such  a  plea  in  this  case  to 
plead  the  covenant  by  which  the  tenant  under- 
takes as  between  himself  and  his  landlord  to  bear 
the  ultimate  burden  of  these  charges.    It  remains 
now  to  consider  the  words  of  sect.  96  of  the  Metro- 
polis Management  Amendment  Act  1862.    I  will 
deal  with  the  proviso  first.    The  result  of  that  is 
that  the  covenant  by  which  the  tenant  agi-eed  to 
indemnify  the  landlord  against  the  stipulations  in 
the  schedule  is  by  the  very  terms  of  the  proviso 
not  to  be  affected  by  anything  in  the  section. 
That  covenant  is  in  full  force.    But  that  does  not 
help  the  landlord  if  it  is  true  to  say  that  the  pay- 
ment to  the  local  authority  constitutes  a  payment 
of  rent.    Then  does  that  payment  under  the  first 
part  of  the  section  constitute  a  payment  of  rent  P 
It  seems  to  me  that  what  the  local  authority  aro 
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entitled  to  require  ander  it,  whether  from  the 
owner  or  the  occapier,  ia  costs  and  ezpenees  ;  and  I 
doubt  whether  the  proper  receipt  for  them-  to 
give  would  be  a  receipt  for  rent.  All  that  they 
could  give,  as  it  seems  to  me,  would  be  a  receipt 
for  that  of  which  they  were  entitled  to  demand 
payment — namely,  coets  and  expenses  which  the 
owner  or  occupier  is  liable  to  pay.  The  observa- 
tions of  Wiiles,  J.  in  Tidswell  v.  Whittoorth 
{ubi  lup.),  in  which,  when  dealing  with  the  Act 
in  question,  he  pointed  out  a  difference  between 
the  Manchester  Improvement  Act  1S51,  which 
he  was  then  considering,  and  the  Metropolis 
Management  Act  1855, .  were,  in  my  opinion, 
well  founded.  He  points  out  that  under  the  Act 
of  1855  the  remedy  was  not  given  directly  against 
the  landlord,  but  only  through  the  tenant ;  whereas 
in  the  Act  with  which  he  was  dealing  not  only  was 
the  duty  imposed  upon  the  landlord,  bat  it  was 
a  direct  obligation  upon  .  him.  in  that  respect 
the  Act  of  1862  is  to  the  same  effect  as  the 
Manchester  Improvement  Act  of  1851.  When  I 
first  read  sact.  96  of  the  Act  of  1862, 1  was  inclined 
to  think  that  the  words  "  out  of  the  rent " 
in  the  2nd  clause  must  be  read  as  con- 
nected with  the  word  "pays";  but  on  con- 
sideration, and  after  hearing  the  arguments, 
I  think  that  they  must  be  read  in  connection 
with  the  word  "  deduct " ;  and  I  may  point  out 
that  the  words  which  follow  indicate  that  that 
which  is  paid  is  not  paid  as  rent,  as  the  tenant  is 
allowed  to  deduct  what  he  pays  "  as  if  the  same 
had  been  actually  paid  to  such  owner  as  part  of 
such  rent."  I  think,  therefore,  that  the  payment 
by  the  tenant  is  payment  of  costs  and  expenses 
to  which  the  local  authority  are  entitled,  and  not 
payment  of  rent ;  and  if  it  is  not  payment  of 
rant,  the  landlord  has  not  lost  his  right  of  distress. 
Nothing  in  the  Act  takes  away  from  the  landlord 
any  right  of  distress  by  reason  of  the  payment 
by  the  tenant  to  the  local  authority  under  the 
Act.  If  the  rent  is  still  due,  then,  subject  to  the 
question  whether  the  tenant  has  any  right  of  set- 
off, the  right  of  distress  remains.  Sect.  96  of 
the  Act  of  1862  is  not  easy  of  construction,  but 
I  prefer  the  view  of  the  snction  taken  by  Wiiles, 
J.  in  Thompson  v.  Lapworth  (ubi  sup.)  (though  in 
part  of  his  judgment  not  material  to  the  decision 
of  the  question  there  raised)  to  that  which  appears 
to  have  been  the  opinion  of  Bovill,  G.J.  in  Byan  v. 
Thompson  {ubi  sup.).  Wiiles,  J.  says  :  "  The  effect, 
therefore,  of  the  96th  section  is  to  give  a  remedy 
against  the  tenant,  who  is  to  be  allowed  to  recoup 
himself  out  of  the  rent  due  from  him  unless 
there  be  some  agreement  between  himself  and  his 
landlord  to  the  contrary."  Ia  my  judgment  there 
is  something  to  the  contrary  in  this  lease  in  the 
covenant  to  which  I  have  referred.  Bovill,  C.J. 
in  Byan  v.  Thompson  says  :  "  What  the  plaintiff's 
counsel  had  to  establish  was  that  the  landlord's 
ri^ht  to  distrain  was  taken  away.  It  has  been 
ably  argued  that  the  mere  giving  of  the  notice  by 
the  Tesiry  clerk  to  the  tenant  amounts  to  a  dis- 
cDarge  of  the  rent,  and  to  payment  pro  tanto,  I 
do  not,  however,  find  any  language  in  the  Act  to 
warrant  that  position.  The  words  are:  'The 
owner  shall  allow  such  occupier  to  deduct  the 
sums  of  money  which  he  so  pays  out  of  the  rent 
from  time  to  time  becoming  due  in  respect  of  the 
premises  as  if  the  same  had  been  actually  paid 
to  such  owner  as  part  of  such  rent.'  I  find  no 
prohibition,  either  express  or  implied,  against  the 


landlord's  pursuing  his  ordinary  remedy  wher» 
the  rent  has  not  been  paid.  And  I  see  no  hard- 
ship on  the  tenant  in  this."  Bovill,  G.J.  seems  to- 
think  that,  although  the  notice  did  not  constitute 
a  discharge  of  the  rent  and  payment  pro  tanto^ 
notice  when  followed  by  payment  did  constitute  a 
discharge  of  the  rent  and  payment  pro  tanto,  and 
he  says  he  sees  no  fasrdship  on  the  tenant  in  that. 
He  further  says  :  "  When  a  notice  has  been  given, 
and  the  rent  is  due,  he  must  pay  the  amount  to- 
the  vestry.  He  cannot  pay  it  to  the  landlord." 
These  expressions  point  to  payment  by  the  tenanb 
to  the  local  authority  being  paymrait  in  dischargo 
of  the  rent,  but,  on  the  whole,  I  think  that  the 
other  view  is  the  right  view.  I  do  not  want  to  go- 
back  to  such  obsolete  things  as  forms  of  pleading^^ 
but  I  have  looked  at  a  good  many  of  those  cases 
in  which  the  plea  was  raised  of  payment  under 
a  statute  such  as  the  one  in  question  here  of  sums 
of  money  which  primarily  the  landlord  had  to- 
bear,  and  in  respect  of  which  the  tenant,  if  ho 
paid  them,  was  given  a  right  of  deduction  very 
like  that  given  in  sect.  96 ;  cases  also  in  whicb 
the  liability  of  the  tenant  to  pay  was  limited  to- 
the  amount  of  rent  due ;  and  I  have  found  out- 
that  the  plea  of  the  statute  and  a  right  to  set-off 
under  it  is  often  successfully  followed  by  a  replica- 
tion that  the  tonant  had  by  the  lease  under> 
tiJcen  the  responsibility  for  the  sums  sought  to 
be  set  off,  and  to  indemnify  the  landlord  agunst. 
them.  Manle,  J.  in  Franklin  v.  Carter  (1  C.  B. 
750,  759)  describes  the  tenant's  right  as  a  right  of 
set-off.  He  Eays:  "Then  comes  the  question 
whether  money  paid  by  a  tenant  on  account  of 
his  landlord  under  that  Act  may  be  set  off  or 
deducted  in  an  action  brought  by  the  landlord 
for  the  recovery  of  rent."  There  is  no  difference 
for  this  purpose  whether  the  question  arises  in 
an  action  for  recovery  of  rent,  or  in  an  action  for 
distress  for  rent  put  in  by  the  landlord  foUowedl 
by  replevin  or  by  an  action  for  illegal  distress. 
Under  these  circumstances  I  think  that  thia 
appeal  should  be  allowed.  I  wish  to  say,  as 
Ridley,  J.  referred  to  it,  that  I  agree  with  him  in 
his  criticism  based  on  the  dates  in  Sweet  v.  Seagaf 
{ubi  sup.). 

Stiblino,  L.J. — I  am  of  .the  same  opinion,  and 
for  the  same  reasons ;  but,  as  we  are  differing 
from  the  learned  judge,  I  will  state  shortly  the 
grounds  of  my  decision.  The  question  arises  on 
the  construction  of  sect.  96  of  the  Metropolis 
Management  Amendment  Act  1862.  By  sect.  105 
of  the  Metropolis  Management  Act  1855  certain 
paving  expenses  were  charged  upon  the  owners 
of  property  adjoining  the  road  in  respect  of  which 
the  expenses  were  incurred,  and  the  amount  of 
the  expenses  was  recoverable  either  by  action  or 
in  a  summary  manner.  Then  sect.  96  of  the  Act 
of  1862  gives  a  remedy  against  the  occupier  as 
well  as  against  the  owner.  The  result  of  that  is 
that  in  respect  of  these  costs  and  expenses  the 
occupier  may  be  sued  in  an  action  or  be  summoned 
before  the  justices  of  the  peace,  and  the  expenses 
be  recovered  in  that  way.  Then  it  is  provided 
that  the  owner  shall  allow  the  occupier  to  deduct 
from  his  rent  what  he  has  so  paid.  It  is  con- 
tended, on  the  one  hand,  that  these  words  are  to 
be  treated  as  showing  that  what  the  local  authority 
recover  from  the  occapier  is  actually  rent  and 
nothing  else.  On  the  other  hand,  it  is  contended 
that  what  is  recovered  from  the  occupier  is  not 
rent,  but  simply  the  amount  of  tha   coats  and 
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expenses  wliich  the  occupier  is  liable  to  pay,  with 
the  riftht  of  deducting  the  amount  from  his  rent 
as  against  the  landlord.  The  fact  that  the  occu- 
pier is  not  bound  to  paj  more  than  the  amount 
of  the  rent  due  from  him  is  relied  upon  as  showing 
that  what  he  pays  is  really  rent ;  bat  on  the  best 
consideration  it  does  not  seem  to  me  to  go  so  far 
as  that.  In  the  first  place,  the  Act  does  not 
say  in  express  terms  that  what  is  to  be  paid  by 
the  occupier  is  rant.  The  language  points  rather 
in  the  opxKisite  direction,  as  he  is  to  deduct  it  as 
if  the  same  had  been  actually  paid  to  the  owner 
as  part  of  the  rent.  In  the  next  place,  the  local 
authority  are  not  put  in  the  position  of  landlords. 
They  can  summon  an  occupier,  but  they  cannot 
distrain.  That  is  clear ;  and  in  my  judgment  the 
local  anthority  could  not  (ci'^^e  &  receipt  for  rent, 
but  only  for  the  costs  and  expenses  which  the 
occupier  was  liable  to  pay — nothing  more.  I  can 
see  nothing  in  the  Act  which  compels  us  to  regard 
the  payment  as  a  payment  of  rent ;  and  the  better 
view,  in  my  opinion,  is  that  the  tenant  is  merely 
made  liable  to  pay  costs  and  expenses,  which  in 
the  first  instance  ought  to  fall  upon  the  landlord, 
to  the  extent  to  which  any  rent  may  be  due  from 
him,  and  to  deduct  that  from  the  i-ent.  Then 
comes  the  proviso  at  the  end  of  sect.  96.  In  the 
preeent  case  the  tenant  is  by  his  own  covenant 
bound  to  make  these  very  payments  to  the  local 
anthority,  and  to  indemnify  his  landlord  against 
them,  so  that  he  is  precluded  from  making  any 
sQch  deduction  as  be  claims,  and  the  rent 
remains  due.  The  appeal,  therefore,  should  be 
allowed. 

Cozens-Hardt,  L.J. — I  agree.  In  construing 
sect  96  it  is  important  to  see  what  it  is  that  the 
local  authority  can  require  to  be  paid.  There  is 
nothing  to  show  that  they  can  sue  the  tenant  for 
rent.  All  that  they  can  require  is  a  sum  in  pay- 
ment of  costs  and  expenses  measured  by  the  rent 
due.  No  receipt  could  be  given  by  the  local 
authority  for  rent.  The  only  receipt  that  could 
be  properly  given  by  them  would  be  a  receipt  for 
the  WDole  or  part  of  the  improvement  charge, 
not  being  in  excess  of  the  rent  due  to  the  landlord. 
If  that  is  the  true  view  of  the  section,  it  amounts 
to  this — that  there  is  in  this  section  authority  for 
a  tenant,  who  has  paid  the  improvement  charge, 
to  an  amount  not  greater  than  the  amount  of 
the  rent  due  to  the  landlord,  to  deduct  that 
amonnt  from  the  landlord's  rent;  but  by  the 
section  it  is  provided  that  nothing  therein  is  to 
afEect  any  covenant  entered  into  by  the  tenant 
-with  the  landlord.  Where  there  is,  as  here,  an 
express  covenant  by  the  tenant  to  pay  these 
charges,  and  to  pay  the  rent  without  deducting 
anytiiing  in  respect  of  them,  then  the  tenant  is 
not  entitled  under  sect.  96  to  tell  his  landlord 
that  he  has  deducted  from  Us  rent  that  which  he 
has  paid  to  the  local  authority.  The  answer 
woola  be  that  he  is  not  entitled  to  do  so,  and  that 
the  proviso  neutralises  the  earlier  part  of  the 
section. 

Solicitor  for  the  plaintiff,  Alexander  Pope, 
agent  for  H.  B.  Jones,  Wandsworth. 

Solicitors  for  the  defendants,  Todd,  Dennes,  and 
Lamb. 


Wednesday,  June  8. 

(Before  Yattohan  Williams,  Romek,  and 
Cozens-Habdt,  L.JJ.) 

con8tantinidi  v.  constantinidi  and 
Lance,  (a) 

appeal  from  the  DIVORCE  DIVISION. 

Divorce  —  Practice —  Variation  of  settlements — 
Petition  —  Answer  before  decree  absolute  — 
Matrimonial  Causes  Act  1859  (23  &  24  Viet, 
c.  61),  s.  5. 

Where  a  decree  nisi  has  been  made  for  the  disso- 
lution of  a  marriage,  the  petitioner  cannot  pro- 
ceed with  a  petition  to  vary  the  settlements 
until  the  decree  has  been  made  absolute ;  but 
after  such  a  petition  has  been  filed  there  is  a  lie 
pendens,  and  the  jurisdiction  of  the  court  under 
sect.  5  of  the  Matrimonial  Causes  Act  1859  to 
direct  a  variation  of  the  settlements  is  not 
affected  by  anything  done  between  the  time  when 
the  decree  is  made  absolute  and  the  hearing  of 
the  petition. 

On  the  10th  Aug.  1903  a  decree  nisi  for  the 
dissolution  of  a  marriage  was  pronounced  on  the- 
husband's  petition.  The  decree  had  not  yet  been- 
made  absolute.  The  respondent  and  co-respon- 
dent gave  notice  of  appeal,  but  the  appeals  were- 
abandoned.    There  was  no  issue  of  the  marriage. 

On  the  11th  March  1904  the  husband  presentecb 
a  petition  under  sect.  5  of  the  Matrimonial  Causes 
Act  1859  for  a  variation  of  the  settlements  made 
on  the  marriage. 

On  a  summons  taken  out  by  the  wife,  the 
registrar  made  an  order  that  she  should  have  the 
period  of  one  month  from  the  date  of  the  decree 
absolute  to  be  made  in  the  suit  within  which  to 
file  her  answer  to  the  petition  for  variation  of  the 
eottlements. 

On  an  application  to  the  judge  to  rescind  the 
registrar's  order,  Barnes,  J.  on  the  14th  May 
varied  the  registrar's  order  by  directing  that  her 
answer  to  the  petition  should  be  filed  within  one 
month  from  the  date  of  his  order. 

The  wife  appealed,  and  asked  for  one  montL 
from  the  date  of  the  decree  absolute. 

The  petition  stated  that  two  settlements  were- 
executed  on  the  marriage.  By  the  respondent's 
settlement  dated  the  23ra  Oct.  1889  certain  invest- 
ments therein  mentioned  were  settled  upon  trust  to 
pay  the  income  to  the  respondent  during  her  life, 
but  during  the  then  intended  coverture  without 
power  of  anticipation ;  and  after  her  death  upon 
trust  as  to  capital  and  income  for  her  children  by 
the  petitioner  or  any  after- taken  husband  as  she 
should  appoint,  and  in  default  of  appointment  for 
such  children  equally ;  and  in  default  of  children 
upon  trust  to  pay  the  income  to  any  surviving 
husband  daring  nis  life;  and  sabject  thereto- 
upon  trust  as  to  capital  and  income  for  the  father 
of  the  respondent  absolutely. 

By  the  petitioner's  settlement  dated  the  1st 
Feb.  1890  certain  securities  were  settled  upon 
trust  to  pay  the  income  arising  therefrom  to  the 
respondent  during  her  life  for  her  separate  use 
without  power  of  anticipation  during  any  cover- 
ture, and  subject  thereto  to  the  petitioner  during 
his  life ;  and  certain  trusts  were  declared  in  favour 
of  the  issue  of  the  marriage,  and  in  default  of 
children  for  the  petitioner's  next  of  kin  as  if  he 
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had  died  possessed  thereof  intestate  and  a 
widower. 

Sect.  5  of  the  Matrimonial  Causes  Act  1859 
provides  that : 

Th«  oonrt  after  a  final  daoree  of  nullity  of  marriage  or 
diasolution  of  marriage  may  inqaire  into  the  ezietenoe  of 
ante-nnptial  cr  poat-naptial  aettlementa  made  on  the 
partieB  wfaoee  marriage  is  the  sabjeot  of  the  decree,  and 
may  make  snch  orders  with  reference  to  the  application 
of  the  whole  or  a  portion  of  the  property  settled  either 
for  the  benefit  of  the  children  of  the  marriage  or  of 
their  respective  parents  as  to  the  oonrt  shall  seem  fit. 

Bargrave  Deane,  K.O.  and  W.  T.  Barnard  for 
the  appellant. — The  order  of  the  registrar  was 
correct.  Sect.  5  of  the  Matrimonial  Causes  Act 
1859  expressly  says  the  court  may  inquire  into 
the  existence  of  and  vary  the  settlements  "  after 
a  final  decree  of  dissolution  of  marriage,"  and 
there  is  no  jurisdiction  to  make  such  inquiry 
before  such  decree.  It  is  said  the  respondent 
may  marry  again  and  rights  may  be  acquired 
which  will  oust  the  jurisdiction  of  the  court  over 
these  funds,  but  that  is  not  so.  After  thA  decree 
absolute  has  been  made,  the  court  can  deal  with 
these  funds.  There  cannot  be  any  assignment 
pendente  lite.  Barnes,  J.,  in  deciding  this  case, 
followed  Midwinter  v.  Midwinter  (65  L.  T.  Bep. 
438 ;  (1892)  F.  28)  and  held  that  there  coaid  be 
an  inquiry  before  decree  absolute  ;  but  that  was  a 
decision  under  sect.  45  of  the  Matrimonial  Causes 
Act  1857  and  sect.  6  of  the  Matrimonial  Causes 
Act  1860,  and  relates  to  the  power  of  the  court  to 
order  a  guilty  wife  to  make  a  settlement.  It  has 
no  reference  to  the  variation  of  settlements. 
Under  sect.  6  of  the  Act  of  1860  the  order  can  be 
made  "  at  the  time  of  "  the  final  decree  ;  therefore 
in  cases  within  that  section  the  inquiry  can  be 
held  before  decree  absolute.  Stanhope  v.  Ktanhope 
<54  L.  T.  Rep.  906 ;  11  P.  Div.  103)  only  refers  to 
a  question  of  revivor.  IVigney  v.  Wigney  (47  L.  T. 
Bep.  129 ;  7  P.  Div.  228,  232)  shows  there  is  no  K» 
neridens  as  to  the  settlements  until  the  final  decree 
has  been  made ;  therefore  this  petition  to  vary  has 
been  presented  too  soon.  [Vadghan  Williams, 
L.J. — That  makes  no  practical  difference.  The 
petition  is  there  and  will  take  effect  the  moment 
the  decree  is  made  absolute.]  The  petition  ought 
not  to  he  presented  before  the  time  allowed  by 
the  Act. 

Laujson  Walton,  K.C.,  Friettley,  K.C.,  and  W.  B. 
Pike  for  the  petitioner. — If  the  inquiry  is  not  made 
before  the  decree  is  made  absolute,  the  power  of 
the  court  over  the  settlements  may  be  defeated  by 
some  dealing  with  the  property.  If  the  respondent 
marries  the  co-respondent  immediately  after  the 
decree  is  made  absolute,  it  may  be  contended  that 
the  restraint  on  anticipation  has  arisen  again 
under  the  petitioner's  settlement,  and  that  the 
second  husband  has  acquired  an  interest  under 
the  respondent's  settlement,  and  that  the  court 
has  no  power  to  interfere  with  those  interests.  If 
she  deals  with  any  of  the  property,  the  court 
cannot  take  away  the  interest  of  a  purchaser  for 
value : 

Wigney  v.  Wigney  (itbfgiip.). 
[Vaughan  Williams,  L.J. — The  marriage  of 
the  respondent  and  co-respondent  after  there  is  a 
lie  pevMent  cannot  have  any  effect  on  the  powers 
of  the  court.  Nothing  which  intervenes  between 
the  decree  absolute  and  the  petition  to  vary  can 
have  that  effect.    Leave  the  petition  on  the  file 


and  the  petitioner  will  be  quite  safe,  and  the 
court  will  consider  the  petition  when  the  decree 
is  made  absolute.  Bombr,  L.J. — I  agree.  You 
obtain  no  advantage  in  getting  the  respondent 'n 
answer  now.  The  decree  may  never  be  made 
absolute.1  The  difficulty  is  caused  by  the  judg- 
ment of  Lindley,  L.J.  in 

Hiehell  v.  Uiehell,  61  L.  T.  Bap.  607 ;  (1891)  P. 
208,  210. 

[Vaughan  Williams,  L.J. — A  second  marriage 
cannot  taka  place  until  the  decree  has  been  made 
absolute ;  and  the  petition  to  vary  will  be  a  lie 
pendens  before  the  second  marriage  can  be  cele- 
brated. BoMEB,  L.J. — If  the  respondent  is 
given  a  month  from  tbe  date  of  the  decree  abso- 
lute, the  petitioner  will  not  be  hurt.  Tbe 
registrar  was  right.  Cozens-Haedt,  L.J. — It  is 
like  cases  of  rectification  of  settlements.  An 
assignment  by  a  beneficiary  before  action  brought 
is  good ;  but  the  moment  the  writ  is  issued  the 
doctrine  of  lis  pendent  applies.]  After  that 
expression  of  opinion  by  the  court  the  petitioner 
is  satisfied. 

Vauohan  Williams,  L.J. — Then  the  appeal 
will  be  allowed. 

Solicitors :  Lewie  and  Lewi* ;  Hollams,  Son, 
Coward,  and  Hawksley. 


June  16  and  20. 

(Before  Vauohan  Williams,  Bomek,  and 

Cozens-Haedt,  L.JJ.) 

Be  Pretobia  Pieteesbubg  Railway  Company 

Limited,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Practice — Appeal — Order  of  registrar  in  winding, 
up  of  eotnpanie*. 

An  appeal  from  an  order  made  ty  the  registrar 
in  chambers  in  the  winding-up  of  companies 
lies  to  the  judge,  and  not  direct  to  the  Court  of 
Appeal. 

The  proper  course  for  those  who  desire  to  question 
the  order  is  to  move  before  the  judge  to  die- 
charge  it. 

Appeal  by  the  liquidators  of  the  above  company 
from  a  decision  of  Mr.  Registrar  Hood  refusing 
an  application  by  them  for  security  for  costs. 

J.  Yolker  issued  an  originating  summons  in 
the  winding-up  of  the  company  asking  for  a 
declaration  that  he  was  entitled  to  prove  as  a 
creditor  of  the  company  for  120{.,  and  as  he  was 
resident  in  Holland,  out  of  the  jurisdiction  of  the 
court,  the  liquidators  applied  for  an  order  that  he 
should  give  security  for  the  costs  of  tbe  appli- 
cation. 

F.  H.  M.  Corbet,  for  Volker,  raised  the  prelimi- 
nary objection  that  no  application  had  been  made 
to  the  judge,  and  the  appellants  had  no  right  to 
appeal  to  tbe  Court  of  Appeal  direct  from  a  deci- 
sion of  the  registrar. 

Younger,  E.G.  and  Bischoff  for  the  liquidators. 
— The  court  has  power  to  vary  its  orders  from 
time  to  time : 

Engel  v.  South  Metropolitan  Breicing  and  BoHling 
Company,  66  L.  T.  Bep.  155  ;  (1892)  1  Ch.  442. 

In  Strong  v.  CarlyU  Press  (68  L.  T.  Bep.  396 ; 
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1893)  1  Ch.  268),  a  case  haviiiK  been  fully  argaed 
bycoTmsel  before  a  judge  in  cnambars,  an  appeal 
from  bis  decision  was  heard,  although  no  certifi- 
cate had  been  obtained  that  he  did  not  require 
farther  argument.  This  case  was  fnllj  argued 
before  the  registrar.  In  Be  Strand  Wood  Com- 
pany (90  L.  T.  Rep.  800 ;  (1904)  2  Ch.  1)  an  appeal 
was  heard  direct  from  the  registrar,  but  no  objec- 
tion  appears  to  have  been  raised.  It  is  under- 
stood that  in  that  case  an  application  was  made  to 
Buckley,  J.  to  discharge  the  order  of  the  regis- 
trar, bat  he  declined  to  entertain  it  on  the  ground 
that  the  proper  coarse  was  to  go  direct  to  the 
Court  of  Appeal.  The  registrar's  duties  are  now 
gOTerned  by  the  Companies  (Winding-up)  Bales 
1903.  Rule  7  is  to  the  same  effect  as  rule  1  of  the 
Companies  (Winding-np)  Boles  of  Aug.  1892,  now 
repealed.  Sab-rule  1  empowers  the  registrar 
under  the  general  or  special  directions  of  the 
jadge  to  "  hear  and  determine  "  any  application 
or  matter  which  under  the  Acta  and  rules  may  be 
beard  and  determined  in  chambers.  Under  sub- 
rule  2  the  registrar  may  adjourn  any  matter  or 
application  to  be  heard  by  the  judge.  But  that 
only  applies  to  matters  which  he  has  not  deter- 
mined, and  under  sub-rule  3  there  is  no  right  to 
have  the  case  adjourned  to  the  judge  unless  the 
jadge  or  registrar  thinks  fit.  In  the  Chancery 
JDivision  the  master's  order  is  technically  the 
order  of  the  judge,  and  the  parties  have  a  right 
to  have  the  matter  adjourned  to  the  judge  if  they 
-wish  it.  The  registrar,  therefore,  has  power  to 
«zerciBe  the  jarisdiction  of  the  court  as  to  matters 
in  chambers,  and  this  order  must  be  regarded  as 
an  order  of  the  court.  Therefore  the  appellant 
cannot  move  before  the  registrar  to  discharge  his 
own  order,  nor  before  the  judge  because  the 
registrar  has  jurisdiction  to  determine  the  matter. 

Vatiohan  Williams,  L.J. — We  will  speak  to 
Buckley,  J.  about  the  matter.  It  would  be  better 
that  we  should  do  that  before  disposing  of  the 
point. 

June  20.— Vaughan  Williams,  L.J. — We 
have  seen  Buckley,  J.  as  to  the  matter,  and  we 
are  of  opinion  that,  when  a  matter  has  been 
before  the  registrar,  and  he  has  made  an  order 
-whether  granting  the  application  or  refusing  it, 
the  proper  course  for  those  who  wish  to  reverse 
his  aecisions  is  to  move  before  the  judge  to  dis- 
charge it.  We  think  we  oueht  not  to  entertain 
an  appeal  direct  from  the  registrar  upon  an  inter- 
locutory matter  which  is  to  be  disposed  of  by  the 
registrar  in  chambers.  Buckley,  J.  will  enter- 
taui  applications  of  this  kind.  There  has  been 
flome  misapprehension  in  this  matter  as  to  his 
refosing  to  deal  with  them.  This  application 
must  be  made  to  Buckley,  J.  We  make  no  order 
except  that  the  costs  of  the  appeal  are  to  be 
dealt  with  by  Buckley,  J. 

BoHBB  and  Cozens-Habdt,  L.JJ.  concurred. 

Solicitors:  Bompat, Sieehoff, Dodgson,  Cox, and 
Sompat ;  Cayley  and  Cayley. 

[The  hearing  of  the  application  before  Buckley, 
J.  ia  reported  post,  p.  285.] 


June  22  and  23. 
(Before  Yauohan  Williams,  Bomeb,  and 

Cozkms-Habdy,  L.JJ.) 
JRe  Poole  and  Clarke's  Contract,  (a) 

APPEAL   FROM   THE   CHANCERY   DIVISION. 

Vendor   and  purchaser  —  Freeholds  —  Restrictive 

covenants — Covenants  by  purchaser. 
Where  an  agreement  for  the  sale  of  freehold  land 
stated  that  it  was  subject  to  restrictive  covenants, 
and  the  vendor  had  entered  into  a  covenant  toith 
his  vendor  to  observe  and  perform  those  cove- 
nants and  to  indemnify  his  vendor. 
Held,  that  the  purchaser  must  enter  into  a  similar 
covenant  with  his  vendor  prefaced  with  the  words 
"  and  with  the  object  and  intent  of  affording  to 
{the  vendor),  his  heirs,  executors,  and  adminis- 
trators a  full  and  svffi.cient  indemnity,  but  not 
further  or  otherwise." 
The  covenant  usually  entered  into  by  the  assignee 
on  an  assignment  of  leasehold  property  to  observe 
and  perform  the  covenants  contained  in  the  lease 
ought  to  be  construed  as  if  it  was  prefaced  with 
similar  words. 
Bt    an    agi-eement,   dated  the    16th  May  1903, 
between  C.  E.  Poole  of  the  one  part  and  E.  Clarke 
of  the  other  part,  it  was  agreed  that  Poole  should 
sell  and  Clarke  should  purchase  for  the  sum  of 
9752.  a  piece  of  freehold  land  at  Croydon  subject 
to  the  restrictive  covenants  and  conditions  entered 
into  by  the  vendor  with  the  former  owner  of  the 
property. 

On  the  draft  conveyance  of  the  property  being 
sent  by  the  purchaser  to  the  vendor,  a  question 
arose  as  to  the  covenant  which  the  purchaser 
ought  to  enter  into  with  reference  to  the  restric- 
tive covenants  and  conditions  affecting  the  pro- 
perty which  had  been  entered  into  by  the  vendor. 
The  purchaser  contended  that  the  property 
ongbt  to  be  conveyed  to  him  subject  to  the 
restrictive  covenants  and  conditions,  and  that  he 
was  not  bound  to  enter  into  any  covenant  with 
the  vendor  with  reference  to  them. 

The  vendor  contended  that  as  he  bad  cove- 
nanted with  his  vendor  to  observe  and  perform 
the  restrictive  covenants  and  conditions  and  to 
indemnify  his  vendor  in  respect  thereof,  the  pur- 
chaser ought  to  covenant  with  him  to  observe  and 
perform  the  same  restrictive  covenants  and  con- 
ditions and  to  indemnify  him  his  estates  and 
effects  therefrom. 

A  summons  under  the  Yendor  and  Purchaser 
Act  1874  was  taken  out  by  the  purchasar  to  have 
the  question  determined. 

The  summons  was  heard  by  Kekewioh,  J.,  who 
made  a  declaration  that  the  vendor  was  not 
entitled  to  have  inserted  in  the  conveyance  a  cove- 
nant by  the  purchaser  that  he  would  observe  and 
perform  the  covenants,  but  that  the  vendor  was 
entitled  to  have  inserted  in  the  conveyance  a  cove- 
nant that  the  purchaser  would  indemnify  the 
vendor,  his  estate  and  effects,  from  liability  in 
respect  of  those  stipulations. 
The  vendor  appealed. 

Mieklem,  E.C.  and  Ashton  Cross  for  the  vendor. 
— The  universal  practice  of  conveyancers  in  such 
a  case  as  this  is  to  insert  a  covenant  by  the  pur- 
chaser to  observe  and  perform  the  original  cove- 
nants similar  in  form  to  the  covenant  which  the 
vendor  entered  into  when  the  property  was  oon- 
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rejed  to  him,  and  also  a  covenant  to  indemnifj 
the  vendor  therefrom : 

Dart'a  VendoiB  and  Farchaseri,  6tli  edit.,  vol.  1, 

pp.  628,  632,  633  ; 
E»y  A  Elphinstone't  Conveyanoiiig,  6th  «dit.,  vol.  1, 

p.  430 ; 
Ptideanx'a  Conveyancing,  I8th  edit.,  vol.  1,  p.  222  ; 
Davidaon'a  Conveyanciog,  5th  edit.,  vol.  1,  pp.  279, 

468; 
CjpriMi  Williuna  on  Vendor  and  Parohaaer,  vol.  1, 

pp.  592,  593. 

pTAtroHAN  Williams,  L.J.  observed  that  counsel 
were  entitled  to  refer  to  the  books  of  living 
authors  to  show  the  practice  of  conveyancers.]  In 
the  case  of  the  assignment  of  a  lease  it  is  the 
'well-settled  practice  of  conveyancers  to  insert  a 
covenant  by  the  assignee  with  the  assignor  to 
perform  and  observe  the  lessee's  covenants  con- 
tained in  the  lease,  and  to  indemnify  the  assignor 
against  them.  The  principle  mnst  be  the  same 
in  the  case  of  a  conveyance  of  freeholds  subject 
to  restrictive  covenants : 

Btainei  v.  Xorri$,  1  V.  &  B.  8. 

It  the  purchaser  had  no  notice  that  the  vendor 
had  entered  into  personal  covenants,  and  was  only 
aware  that  the  property  was  subject  to  restrictive 
covenants,  he  might  be  entitled  to  refuse  to  com- 
plete the  purchase ;  but  if  he  completes  he  mnst 
enter  into  a  covenant  to  obserre  and  perform  the 
restrictive  covenants  and  to  indemnify  bis  vendor. 
The  vendor  is  entitled  to  a  full  and  complete  in- 
demnity. A  covenant  to  indemnify  the  vendor  only 
would  be  useless  if  the  purchaser  became  insol- 
vent ;  but  if  he  covenanted  to  observe  and 
perform  the  original  covenants  the  vendor  could 
obtain  an  injunction  restraining  him  from  com- 
mitting a  breach  of  them.  The  practice  as  to 
leaseholds  is  well  settled,  and  Moxhay  v.  Inderwiek 
(1  De  G.  &  8  m.  70S)  and  Lukey  v.  Higgi  (1  Jur. 
N.  S.  200;  24  L.  J.  495,  Ch.)  show  similar  cove- 
nants should  be  inserted  in  the  case  of  freeholds. 
The  former  case  is  substantially  the  same  as  this 
one.  [ROHER,  L.J. — I  do  not  think  thepractice  is 
settled  with  regard  to  freeholds.  Would  yon 
object  to  the  covenant  to  observe  and  perform  the 
restrictive  covenants  and  to  indemnify  the  vendor 
being  prefaced  with  the  words  "and  with  the 
object  and  intention  of  affording  to  [the  vendor]. 
bis  heirs,  executors,  and  administrators,  a  full 
and  anfiBcient  indemnity,  but  not  further  or 
otherwise  "  ?]  The  vendor  has  no  objection  to  the 
insertion  of  those  words.  That  is  what  the  cove- 
nant really  means,  and  the  covenantee  must  be 
aggrieved  in  order  to  obtain  an  injunction.  An 
action  for  nominal  damages  would  be  dismissed  if 
there  had  been  no  injury. 

P.  0.  Laturence,  K.C.  and  Spencer  Butler  for 
the  purchaser. — The  question  is,  what  is  a  suffi- 
cient indemnity  for  the  vendor  ?  The  purchaser 
intends  to  endeavour  to  obtain  a  release  of  the 
restrictive  covenants  from  the  original  covenantee, 
and  wishes  to  prevent  the  possibility  of  any  claim 
being  made  by  the  present  vendor  after  that 
release  has  been  given.  Under  the  form  of  cove- 
nant claimed  by  the  vendor,  he  would  be  entitled  to 
restrain  a  breach  of  covenant  which  the  original 
covenantee  was  willing  to  waive.  [Vatjqhan 
Williams,  L.J. — The  words  suggested  by  Homer, 
L.J.  will  give  the  purchaser  all  the  protection  he 
wants.  BOMER,  L.J. — I  think  it  would  be  right  I 
to   insert  those   words,  and  in  that   way   the  1 


difficulty  will  be  avoided  in  similar  cases  ia 
future.]  The  purchaser  will  enter  into  the  oova- 
nant  prefaced  by  the  words  suggested. 

BoMKS,  L.J. — I  think  the  covenant  with  that 

grefaoe  will  sufficiently  protect  the  vendor,  and 
e  will  not  be  able  to  ootain  an  iojanctioa  to 
restrain  a  breach  of  covenant  in  any  case  in 
which  the  original  covenantee  does  not  complain. 

Vauohan  Williams,  L  J. — ^I  wish  to  add  that 
although  the  nisstice  with  regard  to  the  covenant 
to  be  entered  into  by  an  assitrnee  of  leaseholds 
stands  unaltered,  and-there  Ir  nothing  in  our 
jDdgment  in  this  case  which  will  render  it  neces- 
sary to  introduce  into  the  covenant  any  other 
words  ;  still,  in  my  opinion,  even  in  that  case  the 
covenant  ought  not  to  receive  a  conatiuctioa 
which  diSerg-frOm  the"  effect  ot  the  words  .xhich 
we  haveTield  it  proper  to  introduce  i)a_the present 
^ISBB:  '£«oh' party  nere  must  pay  hia  own  costa 
both  in  this  court  and  in  the  court  below. 

BoMEB  and  Cozens-Hardy,  L.JJ.  concurred. 

Solicitors :  Montague  Perkins  ;  Noon  and 
Clarke. 


Friday,  July  22. 
(Before  Yaughan  Williams,  Bomer,  and 
CozbnsBabdt,  L.  JJ.) 
Be  MAC0T7N.  (a) 
appeal  in  bankruptcy. 
Bankruptcy  —  Petitioning     creditor  —  Beeeiver 
appointed  in  action    in  Chancery   Divition— 
Judgment  debt  aetigned  to  receiver — Bankruptcy 
Act  1883  (46  £  47  Vict.c.  52).  ».  6. 

A  receiver  appointed  in  a  partnerehip  <xetion  in  the 
Chancery  Division,  to  whom  a  judgment  debt 
due  to  the  partnerihip  hou  been  ataigned,  it  a 
good  petitioning  creditor  againtt  the  judgment 
debtor,  though,  when  the  money  i$  recovered,  it 
wiU  be  dealt  with  in  the  action. 

Re  Backer  (60  L.  T.  Bep.  344;  22  Q.  B.  Div.  179)  t 
dittinguiehed, 

Appbal  from  an  order  of  Mr.  Registrar 
Brougham,  dated  the  20th  May  1904,  making  a 
receiving  order. 

The  petitioning  creditors  were  W.  B.  Peat,  St 
John  Young,  W.  Nolohmann,  and  A.  W.  Peaioe, 
and  the  petition  stated  that  the  debtor  was 
indebted  to  Peat  in  the  sum  of  695^  9«.  5d.,  the 
amount  of  a  judgment  debt  and  interest  and  costs 
due  on  a  final  judgment  obtained  by  Y.  Levett 
against  the  debtor  in  the  King's  Bench  Division 
on  the  17th  Nov.  1902,  which  judgment  debt  had 
been  assigned  by  Levett  to  Peat. 

Peat  was  the  receiver  appointed  in  an  action  in 
the  Chancery  Division  for  the  winding-up  of  a 
firm  of  M.  Young  and  Co.  with  whom  the  debtor 
had  had  business  transactions.  The  other  three 
petitioners  were  the  surviving  partners  and  the 
representative  of  a  deceased  partner  in  that 
firm. 

In  July  1902  the  surviving  partners  assigned 
all  the  partnership  assets  to  Liavett,  for  the  par- 
pose  of  getting  them  in  and  winding-up  the 
partnership,  and  in  consequence  Levett  brought 
an  action  against  the  debtor,  and  recovered 
judgment. 
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The  partnership  action  was  commeuoed  in  Jane 
1903,  and  on  the  12th  Aug.  1903  Peat  was 
appointed  receiver,  and  on  the  Slat  Oct.  1903  the 
JBOgment  debt  was  assigned  to  him. 

Leave  to  iasne  execution  on  the  debt  was 
granted  to  Peat  by  an  order  in  the  action  on  the 
13th  Nov.  1903. 

On  the  11th  Jan.  1904  the  debtor  was  duly 
served  with  a  banki-uptcy  notice,  and  as  he  did 
not  comply  with  it  the  petition  was  presented  on 
the  9th  March  1901. 

In  the  petition,  Young,  Nolchmann,  and  Pearce 
all^^d  that  they  together  represented  all  the 
partners  in  the  firm  of  Young  and  Co.,  and  were 
the  persons  who  had  the  sole  and  entire  beneficial 
interest  in  the  judgment  debt,  and  that  the  con- 
eideration  for  the  debt  was  money  lent  and 
interest.  The  debtor  opposed  the  making  of  the 
receiving  order  on  the  ground  that  there  was  not 
e,  good  petitioning  creditor's  debt. 

E.  W.  Hatuell  for  the  appellant. — This  is  not  a 
^ood  petitioning  creditor's  debt.  The  receiver  is 
not  a  creditor  entitled  to  present  a  bankruptcy 
petition  against  the  debtor  within  sect.  6  of  the 
Bankrupt^  Act  1883.  The  debt  is  not  owing  to 
Peat  within  that  section.  He  has  no  beneficial 
interest  in  it ;  he  is  merely  a  conduit  pipe.  In 
order  to  constitute  a  good  petitioning  creditor's 
debt,  there  must  be  something  which  may  be  the 
immediate  subject  of  an  action  at  law  or  suit  in 

Ex  parte  UuirhtaA,  34  L.  T.  Bep.  303  ;  2  Ch.  Div. 

22  * 
£«  sdelwr,  60  L.  T.  Bep.  344 ;  22  Q.  B.  Div.  179, 
183, 184. 
THiei  case  of  Ex  parte  Rarrit  (34  L.  T.  Rep.  261 ; 
2  Gfa.  Div.  423),  which  appears  to  be  to  the  con- 
trary, was  explained  in  Be  Backer.  In  that  case 
the  receiver  was  the  holder  of  a  bill  of  exchange 
for  the  amount  for  which  he  had  to  account  to 
the  principals.  Peat  is  an  officer  of  the  court,  he 
&3  not  a  trustee  for  the  persons  beneficially  inter- 
ested, and  the  fact  that  they  are  joined  as  parties 
to  the  petition  makes  no  difference.  Ex  parte 
Dearie  (14  Q.  B.  Div.  184)  does  not  apply,  as  Peat 
has  duties  to  perform  with  regard  to  the  money, 
and  is  not  a  bare  trustee.  [Yauohan  Williams, 
L. J.  referred  to  Ex  parte  Culley,  38  L.  T.  Bep. 
858 ;  9  Ch.  Div.  307).] 

Muir  Mackenzie,  for  the  petitioning  creditors, 
was  not  called  upon. 

Yaitohan  Williams,  L.J. — I  think  this  appeal 
fails.  There  is  nndonbtedly  a  good  deal  in  Lord 
Eaher's  judgment  in  Be  Socket  [ubi  aitp.)  which 
does  suggest — perhaps  asserts — that  iu  the  hypo- 
thetical case  which  he  puts  there  of  a  receiver 
being  able  to  bring  an  action  at  law  in  his  own 
name  he  woold  not  be  entitled  to  become  a 
petitioning  creditor  under  the  words  of  sect.  6 
of  the  Bankruptoy  Act  1883.  He  says :  "  Eren  if 
he  could  by  the  authority  of  the  court  sue  for  it  in 
his  own  name,  is  the  money  due  to  him  personally 
either  at  law  or  in  equity  ?  At  law  it  is  certainly 
not.  The  debt  was  due  to  another  person  for 
whom  he  is  not  a  trustee.  The  money  will  not 
be  his  when  he  has  got  it.  Would  it  be  his  in 
equity  P  I  apprehend  that  he  would  hold  it 
enbject  to  the  authority  of  the  court,  who  would 
deal  with  it  according  to  the  circumstances  of 
the  case,  bat  certainly  not  for  his  benefit."  And 
further  on  be  says :  "  A  '  creditor '  in  that  section 


does  not  mean  a  person  who,  even  it  he  can  recover 
a  sum  of  money  in  his  own  name,  is  only  to  recover 
it  as  an  officer  of  the  court,  for  the  purpose  of 
enabling  the  court  to  deal  with  it.  Sect.  6  means 
a  '  creditor '  of  a  '  debtor '  in  the  ordinary  sense 
of  the  words."  I  think  these  words  go  verv  far 
to  cover  the  proposition  for  which  counsel  for 
the  debtor  contended,  but  it  was  not  really 
necessary  for  the  determination  of  the  case  then 
before  the  Court  of  Appeal  that  this  question 
should  have  been  decided,  that  is  the  question 
whether  a  receiver  who  had  a  title  to  sue  at  law 
could  be  a  good  petitioning  creditor.  It  is  plain, 
I  think,  in  the  case  of  Be  Saeker  {ubi  sup.),  from 
the  judgment  of  each  of  the  Lords  Justices  that 
the  position  of  things  was  such  that  it  was 
perfectly  impossible  for  the  receiver  to  bring  an 
action  to  recover  the  debt  either  at  law  or  in 
equity,  and  therefore  I  think  we  must  treat  these 
observations  of  Lord  Esher  as  obiter  dicta,  and 
only  look  at  the  case  as  having  decided  that  a 
receiver  who  could  not  sue  could  not  be  a  good 
petitioning  creditor  by  himself.  Fry,  L.J.  in  his 
judgment  in  that  case  says  that  the  receiver  coold 
not  have  maintained  an  action  against  the 
debtor  either  at  law  or  in  equity,  and  then 
later  on  he  deals  with  the  exceptional  cases 
in  which  a  receiver  could  maintain  such  an 
action  in  his  own  name,  and  one  of  the  cases 
he  gives  is  if  the  receiver  is  the  holder  of 
a  bul  of  exchange,  and  another  is  if  he  is  in 
possession  of  chattels,  and  the  chattels  are  unlaw- 
fully detained  from  him.  In  these  cases  it  seems 
to  me  we  ought  not  to  hold  the  case  of  Be  Backer 
(ubi  aup.)  to  be  an  authority  for  the  proposition 
that  a  receiver  cannot  be  a  good  petitioning  credi- 
tor, even  though  the  state  of  things  is  such  that  he 
could  maintain  an  action  at  law  against  the  debtor. 
It  is  plain  that  Fry,  L.J.  thought  that  he  could, 
and  Lopes,  L.J.  teems  to  have  taken  the  same 
view — that  is,  the  view  that  if  the  receiver  were 
the  holder  of  a  bill  of  exchange  he  could  be  a 
good  petitioning  creditor.  In  the  present  case 
the  receiver  happens  to  be  the  assignee  of  a  judg- 
ment debt,  and  I  think  that,  being  the  assignee 
of  a  judgment  debt,  he  could  be  a  good  petitioning 
creditor,  though  when  the  money  is  recovered  it 
is  received  for  the  purpose  of  enabling  the  Court 
of  Chancery  to  deal  with  it.  For  these  reasons  I 
think  the  appeal  must  be  dismissed. 

BoMEB  and  Cozbns-Habdt,  L.JJ.  concurred. 

Solicitors:  John  K.  Torkington;  Willie  and 
WUIU. 


Saturday,  July  30. 
(Before  BoMER  and  Cozens-Harot,  L.JJ.) 

Manners  v.  St.  David's  Gold  and  Coppbb 
Mines  Limited,  (a) 
appeal  from  the  chancert  division. 
Company  —  BeconetrueHon  —  Memorandum   of 
aseooiaiion — Sale  of  property  of  company  for 
share*  to  be  dietribuled  among  members — Sale 
to  new  company  for  shares  partly  paid  up— 
Power  to  fix  time  limit  for  acceptance — Power 
to  forfeit  share*  not  accepted — ^Ultra  vires. 
A  company  was  formed  in  1898 /or  the  purpoee  of 
working  a  mine. 

(a)  Beponed  b;  H.  W.  Li.w  and  W.  0.  Bisi,  Etqri., 
Bvriitai  s-tt-Law. 
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I»  July  1903,  being  in  financial  diffietdtie$  and 
denring  to  raite  more  capital,  it  efUered  into  an 
etgreement  with  a  new  company  for  the  tale  of 
its  property  and  undertaking  to  that  company 
in  eoiuideration  of  partly-paid  ehares  therein, 
which  tharet  were  to  he  distributed  among  the 
members  of  the  old  company.  Shares  not 
accepted  wUhin  a  certain  time  were  to  be  deemed 
to  have  been  refused,  and  were  to  be  sold  and  the 
proceeds  applied  in  paying  debts  and  expenses 
of  the  old  company  in  relief  of  a  liability  for 
those  undertahen  by  the  new  company  as  part  of 
the  agreement.  The  agreement  was  earned  out 
by  special  resolutions  of  the  old  company,  which 
toent  into  voluntary  liquidation. 
The  transaction  was  not  carried  out  under  sect.  161 
of  the  Companies  Act  1862,  and  the  authority 
relied  on  was  a  provision  in  the  memorandum 
of  association  of  the  old  company  whereby 
among  its  objects  was  the  sale  of  its  property 
for  shares  of  another  company  with  power  to 
ditiribute  the  same  in  specie.  A  shareholder 
in  the  old  company  did  not  accept  the  shares 
offered  him,  and  they  were  sold.  Ee  brought 
an  action  agairut  both  companies  and  the  liqui- 
dator to  obtain  a  deelarcUion  that  the  agreement 
was  ultra  vires  arul  void,  and  moved  for  an 
injunction  restraining  the  old  company  and  the 
liquidator  from  parting  with  the  assets  of  the 
company  without  setting  apart  a  sufficient  sum 
to  answer  what  m,ight  be  found  due  to  him. 
Held,  that  the  agreement  was  ultra  vires  as  not 
being  a  sale  justified  by  the  provision  of  the 
memorandum,  and  as  being  in  substance  an 
attempt  to  force  the  shareholders  to  provide  more 
capital  on  pain  of  forfeiting  their  shares. 
Decision  of  Joyce,  J.  affirmed, 
Thk  St.  David's  Gold  and  Copper  Mines  Limited 
was  incorporated  in  1898  to  acquire  and  work 
certain  mining  leases  and  property  in  Wales. 

Among  the  objects  of  the  company,  as  stated 
in  clause  3  of  the  memoraudiim  of  association, 
were : 

(/)  To  Mil  aad  dispose  of  any  of  the  property  of  the 
oompanj  or  the  \7h0le  imdertaking,  and  to  accept  ia 
payment  for  the  same  money,  or  wholly  or  partly,  shares, 
bonds,  debentures,  or  other  seonrities  of  any  other 
oompany,  whether  wholly  or  partly  paid  np ;  (h)  to 
■c^nire,  hold,  or  dispose  of  any  shares  or  aeooritiea  of 
any  other  oompany,  with  power  to  distribate  the  same 
in  specie  either  by  wsy  of  dividend  or  otherwise,  but 
so  that  no  distiibotion  amonnting  to  a  rednotion  of 
oapital  oan  be  made  withont  the  sanation  of  the  oonrt ; 
and  (n)  to  do  all  anch  other  things,  whether  of  the  like 
or  other  sorts,  as  may  be  considered  incidental  or  oon- 
dnoive  to  the  attainment  of  the  above  objects,  or  any  of 
'them,  or  to  the  conversion  or  disposition  of  any  seen- 
zity  or  property  held  by  the  oompany. 

Art.  116  of  the  articles  of  association  provided 
ihat  upon  the  dissolution  of  the  company  or  its 
reconstruction,  modification,  or  amalgamation 
with  any  other  company  it  should  he  lawful 
for  the  liquidators  to  accept  shares  in  any  other 
company  then  constituted  or  thereafter  to  be 
constituted  in  payment  for  the  business  and 
prtjperty  of  the  company  or  any  part  thereof; 
and  to  distribute  the  same  among  the  members 
of  the  company  in  exchange  for  their  shares  in 
the  company,  and  that  in  the  event  of  any  such 
arrangement  no  member  of  the  company  should 
have  any  of  the  rights  given  to  a  dissentient 
member  by  the  161st  section  of  the  Companies 


Act  1862,  bat  should  be  bound  to  accept  in 
exchange  for  his  shares  the  shares  appropriated 
to  him  in  the  other  company,  or  by  notice  to  th» 
liquidator  to  have  those  shares  sold  and  the  net 
proceeds  paid  to  him  in  full  satisfaction  of  all 
claims  in  respect  of  his  shares. 

The  capital  of  the  company  was  60,0002.,  in 
60,000  shares  of  11.  each,  afterwards  subdivided 
into  240,000  shares  of  5s.  each. 

Until  1901  the  company  was  prosperous,  hot 
subsequently  it  incurred  heavy  losses  in  it» 
working,  and  borrowed  40,0002.  on  debentures. 

Li  1903  an  arrangement  was  made  under  whicb 
the  company  was  to  be  reconstructed,  tho 
debenture-holders  refraining  from  pressing  their 
claims. 

A  new  oompany,  called  the  St.  David's  Gold 
Mines  (1903)  Limited,  was  accordingly  formed, 
and  on  the  28rd  July  1Q03  an  agreement  was. 
entered  into  between  the  original  company  and 
this  latter  company  (therein  and  henceforth  in 
this  report  referred  to  as  the  "  old  company  "  and 
the  "  new  oompany  "  respectively). 

This  agreement  provided  for  the  sale  by  the  old 
company  to  the  new  company  of  all  the  property 
and  assets  of  the  old  company. 

Clauses  3,  4,  and  5  provided  as  follows : 

(3)  As  part  of  the  oonsideration  for  the  said  transfer 
the  new  oompany  shall  allot  to  the  old  company,  or  as 
it  may  direct,  240,000  shares  of  5>.  each,  npon  eaoh  of 
which  the  snm  of  is.  shall  be  credited  as  paid  for  all 
pnrposes. 

(4)  As  further  consideration  for  the  said  transfer  the 
new  oompany  shall,  subject  as  hereinafter  mentioned, 
pay,  satisfy  and  falBl,  and  indemnify  the  'old  company 
against  all  the  debts,  liabilities,  and  engagements  of 
the  old  oompany,  and  in  case  it  shall  go  iato  liquida- 
tion within  twelre  months  from  the  completion  of  the 
said  purchase  the  new  company  shall  pay  all  expenses  of 
and  incident  to  such  winding-up. 

(5)  In  oase  the  old  oompiny  shall  go  into  Uqnidatioik 
within  the  ,time  aforesaid  and  distribute  the  shares 
forming  the  oonsideration  for  the  said  sale  among  its 
members,  all  shares  not  acoepted  by  such  members 
within  twenty-one  days  of  the  winding-np,  or  snoh 
extended  time  as  the  new  company  sfaiUl  consent  to> 
shall  be  sold  by  the  old  company,  and  shall  be  applied 
in  payment  of  the  expenses  of  winding-np  and,  subjeclv 
thereto,  in  payment  of  debts  and  liabilities  of  the  old 
oompany  in  relief  ct  the  obligation  of  the  new  company 
under  this  agreement. 

On  the  same  day  notices  were  issued  of  an 
extraordinary  general  meeting  of  the  old  com- 
pany to  be  held  on  the  3Ist  July  1903  to  con- 
sider and  if  approved,  to  pass  the  following 
special  resolutions : 

(1)  That,  having  regard  to  the  agreement  dated  th» 
23rd  July  1903  for  the  sale  of  the  undertaking  of  this 
company  to  the  St.  David's  Gold  Mines  (1903)  Limited,  it 
ia  desirable  to  wind-ap  this  oompany  and  accordingly 
that  this  company  be  wound-up  volantarily,  and  that 
James  Jnnner  be  appointed  liquidator  for  the  purposes 
of  such  winding-np. 

(2)  That  the  said  Uqnidator  be  and  he  is  hereby 
anthorised  to  distribate  tn  «pecis  240,000  shares  of  the 
St.  David's  Gold  Mines  (1903)  Limited,  which  form  part 
of  the  consideration  for  the  said  sale,  among  the  con- 
tribntories  of  this  oompany  rateably  according  to  the 
amounts  paid  on  the  shares  of  this  company  held  by 
them  respectively,  and  so  that  each  contributory  shall 
be  entitled  to  have  his  or  her  proportion  thereof  allotted 
to  himself  or  herself  or  to  his  or  her  nominee  or 
nominees,  and,  further,  that  the  said  liquidator  do  fix  » 


Digitized  by 


Google 


Not.  5,  1904.] 


THE  LAW  TIMES. 


[Vol.  xci.— 279 


Gt.  or  App.]    Mannebs  v.  St.  Datid's  Qoho  and  Gopfbb  Minbs  Limixxo.    [Ct.  of  App. 


time  within  which  all  inoh  shares  if  not  aooepted  shall 
b«  deemed  to  have  been  refused, 

(3)  That  the  laid  liqaidator  do  sell  the  shares  so 
refosed  and  apply  the  net  proceeds  of  saoh  sale  in  or 
towards  the  discharge  of  any  debts  of  this  company 
and  of  the  oosts  and  expenses  of  its  winding-op  in 
accordance  with  the  terms  of  the  said  agreement  for 
tale. 

AccompanyinK  the  notice  of  the  meeting  was 
a  circular  explaming  and  describing  the  scheme 
of  reoonstmction  and  the  terms  of  the  arrange- 
ment made  with  the  debenture-holders,  and 
emphaaisng  the  need  for  more  capital. 

These  resolntions  were  duly  passed,  and  were 
confirmed  at  a  second  exbaordinary  general 
meeting  held  on  the  17th  Aug.  1903. 

On  the  29th  Aug.  1903  the  liquidator  issued  to 
the  shareholders  in  the  old  company  a  notice  stat- 
ing that  the  company  was  being  wound-up  volun- 
tarily, and  that  he  was  prepared  to  distribute 
240,060  shares  of  5s.  each  in  the  new  company, 
carrying  a  liability  of  Is.  per  share,  in  accordance 
with  the  second  resolution.  Shareholders,  if 
they  desired  the  allotment  of  shares  in  the  new 
company  to  which  they  were  entitled,  were  required 
to  notify  their  acceptance  on  or  before  the  7th 
Sept.  1903. 

On  the  10th  Oct.  1903  the  liquidator  issued 
another  notice  stating  that,  as  many  shareholders 
were  away  from  home  at  the  date  of  the  former 
notice,  the  allotment  of  shares  had  been  |kept 
open,  but  that  no  further  application  for  shares 
would  be  accepted  after  the  26th  Oct. 

On  the  12th  Nov.  1903  he  issued  a  circular 
stating  that  209,677  shares  had  been  taken  up, 
leaving  a  balance  of  30,323  to  be  sold,  for  which 
tenders  were  invited;  but  that  the  new  company 
would  still  receive  applications  for  shares  before 
the  tenders  had  been  dealt  with. 

By  a  farther  circular  of  the  8th  April  1904, 
tenoers  for  the  balance  of  shares  in  the  new  com- 
pany still  remaining  were  invited. 

ALr.  William  Manners  was  the  holder  of  444 
fully-paid  5s.  shares  in  the  old  company.  In  Nov. 
1900  he  had  moved,  without  notifying  the  com- 
pany, from,  the  address  which,  on  becoming  a 
shareholder,  he  had  g^iven  as  his  registered 
address ;  and  in  consequence  he  received  none  of 
the  notices  or  circulars  except  that  of  the  8th 
April  1904,  which  was  forwarded  to  him  during 
the  second  week  in  April.  This  was  the  first 
intimation  which  he  had  ever  received  as  to  the 
winding-up  of  the  old  company. 

The  shares  offered  to  him,  and  all  those  which 
had  not  been  accepted,  had  then  been  sold  and  the 
proceeds  applied  in  accordance  with  the  'agree- 
ment of  July  1903  and  the  special  resolutions. 

On  the  3rd  June  1904  Mr.  Manners  commenced 
this  action  against  the  old  company,  the  liquida- 
tor, and  the  new  company,  claiming  a  declaration 
that  the  agreement  for  sale  was  ultra  vires  and 
void,  and  an  order  directing  the  new  company  to 
letransfer  the  property  comprised  therein  to  the 
old  company;  or,  alternatively,  a  declaration  that 
the  agreement  and  special  resolutions  were  void 
so  far  as  they  provided  for  the  distribution  of  the 
assets  of  the  old  company  amongst  the  members 
otherwise  than  in  accordance  with  their  rights 
and  interests  in  the  company.  He  also  asked  for 
an  injunction  restraining  the  defendants  from 
parting  with  the  assets  of  the  old  company  with- 
out nuudng  pipper   provision  for   payment   or 


satisfaction  to  the  plaintiff  of  his  distributive 
share  in  the  assets  of  the  old  company  as  the 
holder  of  shares  therein ;  or,  alternatively,  an 
order  on  the  defendants  to  make  good  to  him  the 
value  of  his  shares.  He  now  moved  for  an 
injunction  restraining  the  old  company  and  the 
liquidator  from  parting  with  the  assets  of  the  old 
company  without  setting  apart  a  sufBcient  sum  to 
answer  what  might  be  found  due  to  the  plaintiff. 

The  motion  was  heard  on  the  17th  June  and  the 
5th  July  1904. 

W.  F.  Hamillon,  K.G.  and  P.  Tindal-Bohertton 
for  the  plaintiff. — It  must  be  taken  that  the  recon- 
struction was  not  under  sect.  161  of  the  Companies 
Act  1862,  and,  as  the  notices  did  not  show  clearly 
that  they  were  notices  under  that  section,  share- 
holders had  a  right  to  assume  that  the  company 
were  proceeding  under  the  provisions  in  the 
memorandum  of  association.    See 

Imperial  Bank  of  China  r.   Bank  of  Hinduitan,  , 

L.  Bep.  6  £q.  91 ; 
Re  Irrigation   Company  of  France,  24  L.  T.  Eep. 
336  ;  L.  Bep.  6  Ch.  176,  see  espeoially  the  words. 
of  Mellish,  L-J.  on  p.  193. 

That  being  so,  the  property  of  a  dissentient 
member  cannot  be  confiscated,  and  the  agreement 
and  special  resolutions  wei-e  vMra  vires  and  void.. 

Hughes,  K.G.  and  A.  B.  Kirby  for  the  old  com* 
pany. — In  a  scheme  of  reconstruction  it  is  a 
reasonable  and  proper  course  to  provide  that 
shareholders  who  do  not  come  into  the  scheme 
within  a  certain  time  shall  lose  their  shares.  And 
it  is  immaterial  whether  the  scheme  is  proceed- 
ing ander  sect.  161  or  under  a  provision  in  the 
memorandum  of  association.  Postlethwaite  v. 
Port  Phillip  and  Colonial  Qold  Mining  Company 
(62  L.  T.  Rep.  60;  43  Gh.  Div.  452)  and  Burdett. 
CouUs  T.  True  Elite  (Hannan's)  Gold  Mine  (81 
L.  T.  Rep.  29;  (1899)  2  Ch.  616)  were,  no  doubt, 
cases  under  sect.  161,  but  the  judges  who  decided 
them  did  not  base  their  decisions  on  that.  They 
treat  a  time  limit  as  a  necessary  feature  of  all 
such  schemes :  (see  especially  Lindley,  M.B.  and 
Bomer,  L.J.'s  words  in  (1899)  2  Ch.,  pp.  624,  628). 
It  is  not  confiscation ;  it  is  merely  offering  shares, 
with  a  liability  upon  them,  to  be  taken  or 
refused.  [Joyce,  J.  referred  to  Baring-Goiild  v. 
Sharpington  Combined  Pick  and  Shovel  Syndicate- 
(80  L.  T.  Rep.  739 ;  (1899)  2  Gh.  80)  and  Payne 
V.  Cork  Company  (82  L.  T.  Rep.  44;  (1900) 
1  Ch.  308).]  Those  cases  merely  decide  that  in 
a  scheme  under  sect.  161  yoa  cannot  deprive  share- 
holders of  the  rights  which  that  section  gives 
them  or  give  the  liquidator  an  additional 
power  independent  of  the  section.  If  the  scheme 
is  not  under  that  section  at  all,  shareholders  have 
no  right  to  dissent.  Such  a  sale  under  a  povrer 
in  the  memorandum  of  association  was  held  good 
in 

Doughty  v.  Lomagunda  Reefs  Limited,  88  L.  T.  Bep, 
337 ;  (1902)  2  Ch.  837. 

Younger,  K.G.  and  Eastwood  for  the  new 
company. — The  plaintiff,  who  must  claim  under 
our  vendor,  the  old  companv,  cannot  deprive  us 
of  the  property  which  we  have  bought;  at  all 
events,  on  this  motion,  where  it  is  not  clear  that 
he  will  obtain  the  setting  aside  of  the  agreement 
and  resolntions,  which  is  the  chief  relief  he 
claims  in  the  action.  And  he  cannot  claim 
relief  on  this  motion  after  lying  by  for  eleven 
months.  Ue  should,  at  all  events,  be  left  to  assert 
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his  rights  at  the  trial.  A  sale  in  consideration  of 
partly  paid-up  shares  in  the  new  companjr  is  not 
illegal :  (per  Stirling,  L.J.  in  Booth  t.  New 
Afnkander  Gold  Mining  Company,  87  L.  T.  Rep. 
509;  (1903)  1  Ch.  295,  at  p.  315).  The  share- 
holders in  the  old  company  must  hare  allotted 
to  them  shares  in  the  new  company  in  the  same 
proportions  as  in  the  old  one  : 

Griffith  T.  Paget,  37  L.  T.  Eep.  141 ;  5  Ch.  DiT. 
894. 

They  cannot  be  compelled  to  take  them  ;  but  they 
must  elect  within  a  certain  time. 

Hamilton,  K.C.  in  reply. — There  is  no  case  in 
which  a  scheme  such  as  this  has  been  approved  by 
the  court.  Such  schemes  can  be  carried  through 
■finder  sect.  161,  on  account  of  the  express  words 
■  of  the  section,  where  the  general  word  "  benefit " 
from  the  parcbasiDg  company  is  used;  and 
£urdetl.Coutte  v.  True  Blue  (Hannan'i)  Gold 
Mine  {ubiiup.)  was  decided  entirely  on  sect.  161. 
'This  appears  from  Bomer,  L.J.'s  words  (1899) 
2  Ch.,  at  p.  627).  And  schemes  can  be  carried 
through  under  the  Joint  Stock  Companies 
Arrangement  Act  1870  and  tbe  Companies  Act 
1900,  8.  24 ;  but  the  inference  to  be  drawn  from 
these  statutory  provisions  is  that  the  Legislature 
did  not  intend  such  schemes  to  be  carried  through 
in  any  other  way.  This  is  a  sale,  not  for  shares, 
but  for  an  option  to  take  shares,  and  is  meraly 
an  attempt  to  force  shareholders  to  advance  more 
'  capital.  If  the  company's  property  can  be  sold 
for  shares  on  which  1«.  is  unpaid,  there  is  no 
reason  why  a  sale  for  shares  on  which  198.  in  the 
pound  was  unpaid  should  not  be  valid ;  the  prin- 
ciple is  the  same.  The  question  was  not  really 
considered  by  the  Court  of  Appeal  in  Booth  v.  New 
.  Afrikander  Gold  Mining  Company  (ubi  sup.),  and 
•the  decision  did  not  tarn  on  it.  Only  Stirling, 
-L  J.  dealt  with  it  at  all.  ^^^  ^^^  ^.^^ 

July  12.— JoTCB,  J.— Tbe  St.  David's  Gold  and 
<])opper  Mines  Limited,  which  may  be  called  "  the 
-old  company,"  is  in  process  of  voluntary  winding- 
np  under  special  resolutions  dnly  passed  and  con- 
:firmed.  [His  Lordship  read  tbespecial  resolutions 
and  clauses  3.  4,  and  5  of  the  agreement  of  the 
23rd  July  1903,  and  continued  :]  The  agreement 
therefore  contemplated  a  winding-up ;  but  it  is 
admitted  on  all  nands  that  the  intended  sale, 
for  reasons  which  I  need  not  mention,  is  not 
in  any  way  under  the  powers  or  provisions  ot 
sect.  161  of  the  Companies  Act  1862,  which,  under 
the  proviso  with  reference  to  dissenting  members, 
would  have  given  dissenting  members  certain 
rights,  as  we  all  know.  It  follows,  therefore, 
that  the  only  authority,  if  any,  for  the  agreement 
in  question  must  be  found,  if  at  all,  in  the  pro- 
visions of  tbe  memorandum  of  association  of  the 
old  company.  These,  so  far  as  relevant,  are  to 
the  effect  that  the  objects  of  the  company  are  to 
acquire  and  work  certain  gold  mines,  and  so  on, 
and  for  the  purposes  aforeeaid,  so  far  as  may  be 
deemed  necessary  or  expedient,  to  sell  and 
dispose  of  any  of  the  property  of  the  com- 
pany or  the  whole  underUking,  and  to  ac- 
cept in  payment  for  the  came  money  or  shares, 
with  power  to  distribute  tbe  same — that  is,  the 
sharea— tn  tpeeie  either  by  way  of  dividend  or 
otherwise,  but  so  that  no  ^stribution  amounting 
to  a  reduction  of  capital  can  be  made  without  the 
sanction  of  the  court.    It  is  true  that  the  last 


article  of  the  articles  of  association  provides,  in 
a  certain  evtnt,  that,  in  case  the  powers  of  the 
IBlst  section  of  the  Act  of  1862  are  brought  into 
requisition,  tie    shares  of    dissenting   members 
should  be  sold,  and  they  should  be  paid  the  net 
proceeds  ;  but  it  is  pretty  clear,  and  I  think  it  it 
admitted,  that  that  article  is  invalid,  for  the  ressons 
which  appear  in   the  cases  of  Baring-Gould  v. 
Sharpington  Combined  Pick  and  Shovel  Syndicate 
and  Payne  v.  Cork  Company,  which  were  cited  in 
argument.    Therefore  the  question  which  I  have 
to  determine  is  whether  the  power  in  the  memo- 
randum to  accept  shares  in  payment  on  a  sale  of 
tbe  undertaking  and  to  distribute  those  shsres 
in  specie  comprises  or  confers  an  authority  to  sell 
upon  the  terms  of  this  agreement  of  the  23rd 
J  uly  1903  and,  in  particular,  upon  the  terms  of 
clauECs  3,  4,  and  5  thereof;  the  5th  clause,  as  I 
have  already  stated,  providing  that  the  shares 
that  would  be  coming  to  the  members  who  refused 
to  accept  them  shall  be  sold  and  applied  in  reduc- 
tion of  the  purchase  monty.    These  terms  contain 
no  such  provision  as  in  ait.  116  of  the  articles, 
and,  if  they  can  be  imposed,  any  refusing  or  dis- 
sentient member  has  no  such  right  as  sect.  161  of 
the  Companies  Act  would  have  given  him  if  the 
proceedings  had  been  under  that  section.    On 
reflection,  I  have  come  to  the  conclusion  that  the 
memorandum  does  not  confer  the  requisite  autho- 
rity. Certainly  it  does  not  expressly  authorise  what 
is  proposed,  nor  is  such  an  arrangement,  in  my 
opinion,  reasonably  necessary  for  the  exeroiie  of 
such  powers  as  are  expressly  conferred ;  in  other 
words,  I  hold  that  the  requisite  authority  is  not  to 
be  found  there,  and,  if  so,  it  appears  to  me  not  to 
exist  at  all.    This  is,  really,  as  Mr.  Hamilton 
pointed  out  to  me,  a  sale  in  exchange  for  an  option 
to  the  members  of  the  old  company  to  take  shares 
upon  which  there  is  a  considerable  liability  and 
which  they  could  not  be  compelled  to  take;  the 
alternative  being  the  loss  of  ttie.  existing  paid-np 
shares   held  by  the    refusing  members.      Also, 
obviously  and  avowedly,   the  whole  thing  is  a 
device  to  compel  the  members  among  them  to 
provide  additional  capital  when  no  farther  call 
could  be  made.    I  think  that  is  not  a  good  device 
or  valid  in  law,  and  the  proposed  mode  of  treating 
dissenting  members  is  not  reasonable  unless  they 
have  expressly  contracted  to  subject  themselves 
to  such  treatment.    This  is  said  to  be  a  case  of 
first  impression,  and  not  covered  by  authority. 
At  all  events,  I  do  not  see  my  way  to  hold  that 
persons  holdhig  shares  upon  the  terms   of  the 
memorandum  and  articles  in  question  can,  with- 
out their  consent,  be  dealt  with  as  proposed  in 
the  present  case.    If  necessary  to  decide,  as  at 
present  advised,  I  am  of  opinion  that  the  agree- 
ment is  ultra  viret;   therefore  at  least  I  think, 
Mr.  Hamilton,  yoa  are  entitled  to  the  injunction 
which  you  ask. 

From  this  decision  the  old  company  appealed, 
and  the  new  company  gave  a  cross  notice  of 
appeal  against  it. 

Hughes,  K.G.  and  A.  B.  Kirby  for  the  old  com- 
pany. —  The  memorandnm  of  association  em- 
powered the  company  to  enter  into  the  agreement 
and  pass  the  resolutions.  [BoMBB,  L.J. — Can 
a  company  while  it  is  a  going  oonoem  contract, 
by  a  contract  which  is  to  be  valid  before  a 
windins-np,  that  the  whole  of  its  assets  shall  be 
dividea  among  the  shareholders?]    Yes;  if  the 
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eokeme  is  to  be  carried  oat  by  the  legal  and 
proper  method — a  winding-up.  Sach  a  sale  is 
justified  under  clause  (f)  of  the  memorandnm  of 
association  if  it  is  with  a  view  to  an  immediate 
dissolution.  The  provision  as  to  a  time  limit  for 
acceptance  merely  gives  shareholders  an  option  to 
deoluie  shares  ;  and  the  principle  of  the  necessity 
of  a  time  limit  applies  whether  the  scheme  is 
under  sect.  161  or  not,  as  Poitlethwaite  t.  Port 
Phillip  and  Colonial  Gold  Mining  Company  (uhi 
tip.)  and  Burdett-Couits  v.  Trtte  Blue  (Uannan's) 
Oold  Mine  (ubt  tup )  show. 

Younger,  K.G.  and  Eastwood  appeared  for  the 
new  compary  in  support  of  its  cross  notice  of 
appeal,  but  the  court  declined  to  hear  them,  the 
relief  claimed  being  the  same. 

W.  P.  Hamilton,  K.C.  and  P.  TindalBobtrtion, 
for  the  plaintiff,  were  not  called  upon. 

BousB,  L.J. — After  what  has  been  said  by  the 
court  in  the  course  of  the  argument  and  what 
was  said  by  Joyce,  J.  in  his  judgtpent,  with 
which  I  agree,  I  may  state  very  shortly  indeed  my 
reasons  for  dismissing  this  appeal.  This  is  not 
a  case  where  what  has  been  purported  to  be  done 
is  justified  under  sect.  161  of  the  Companies  Act 
1862.  That  section  would  not  justify  such  an 
^agreement  as  we  have  in  that  of  the  23rd  July 
1903  if  it  had  been  entered  into  by  a  liquidator ; 
but  it  was  not  an  agreement  entered  into  under 
sect.  161  at  all,  and  admittedly  that  section  does 
not  apply.  If  what  has  been  done  was  justified 
by  the  agreement  of  the  23rd  July  1903,  then  the 
subsequent  resolutions,  of  course,  would  be  valid 
«nough ;  but  if  the  ag^ement  in  question  was 
nlira  viret  the  coapany,  then  I  need  scarcely  say 
that  the  subsequent  resolutions  would  not  make 
that  agreement  valid.  Now,  how  can  the  agree- 
ment oe  j  astified  as  a  contract  made  by  the 
company  as  a  going  concern  P  It  is  said  that  it 
could  be  justified  as  a  sale  coming  within  one  of 
the  powers  of  the  company  conferred  by  clause  3  of 
the  memorandum  of  association,  sub-sect.  (/),  and 
by  sub-sects,  (/t)  and  (n).  Now,  I  may  put  the 
matter  very  shortly.  The  sale  contemplated  by 
sub-sect.  (/)  is,  I  need  scarcely  say,  a  sale  out 
and  out  of  the  unilertaliing,  if  it  took  place,  and 
a  sale  which  would  result  in  the  assets  obtained 
by  the  going  company,  by  the  sale  to  another 
company,  being  part  of  the  capital  assets  of  the 
selling  company.  You  could  not,  of  course,  in 
such  a  sale  make  a  contract  with  the  purchasing 
company  that  the  assets  of  the  selling  company 
should  be  divided  among  the  shareholders  of  the 
selling  company.  Yon  could  not  return  capital 
in  that  way  among  the  shareholders  in  a  going 
concern.  But  it  is  said  that  you  can  justify  a 
provision  in  such  a  contract  whereby,  as  in  this 
case,  it  is  made  a  term  of  the  contract  that  if  a 
liquidation  takes  place  the  liquidator  shall  divide 
the  assets  in  a  particular  way,  so  that  if  a  share- 
holder does  not  choose  to  take  upon  himself  a 
particolar  liability,  which  he  is  not  bound  to 
take  upon  himself,  his  share  of  the  assets 
shall  be  forfeited  and  the  proceeds  handed 
over  to  the  purchasing  company.  To  my 
mind  such  a  contract  is  altogether  ultra  virei 
of  the  selling  company.  It  is  not  justified 
as  a  sale  under  sub- sect.  (/).  The  contracting 
company  has  no  right  or  power  to  make  it  a  term 
d  snob  contract  that  the  assets  shall  be  dealt 
with  in  that  way ;  nor  can  the  selling  company. 


under  the  pretended  exercise  of  the  powers  of 
sub- sect.  (/),  pretend  to  sell  its  assets  with  a 
special  contract  in  favour  of  the  purchasing 
company  that  if  a  liquidation  takes  place  within 
a  year  tne  liquidator  shall  be  bound  to  do  some- 
thing which  otherwise  he  might  not  be  bound  to 
do,  and,  moreover,  that  individual  shareholders 
shall  be  bound  to  lose  their  share  of  the 
assets,  as  I  have  said,  for  the  benefit  of  the  pur- 
chasing company,  if  the  shareholders  do  not 
choose  to  take  upon  themselves  the  liability  which 
they  are  not  bo'tnd  to  take  upon  themselves.  In 
my  opinion  such  a  conti  act  as  that,  as  I  have 
said,  is  not  a  contract  of  sale  and  disposition  at 
all  such  as  is  contemplated  by  sub-sect.  (/)  of  the 
memorandum  of  association  of  the  selling  com- 
pany. I  need  scarcely  say  that  if  this  cannot  be 
justified  as  a  sale  under  the  powers  conferred  by 
the  memorandum  of  association,  still  less  can  the 
transaction  be  justifying  by  saying,  "  Look  at  the 
substance  of  it;  treat  this  agreement  as  being 
one  with  a  reconstruction  of  the  company ;  as  one 
with  a  liquidator,  all  being  one  scheme  or  device ; 
and  look  at  the  object  of  the  scheme  or  device 
and  see  whether  that  in  substance  was  not  one 
that  could  be  carried  through."  For  if  I  adopt 
that  view,  and  look  at  the  substance  of  the  scheme 
and  treat  it  as  a  whole,  what  it  comes  to  is  this : 
It  is  a  scheme  whereby  the  shareholders  of  a 
company  who  have  paid  up  their  shares  in  full, 
and  are  net  under  any  liability  to  furnish  any 
further  capital,  have  this  said  to  them :  "  You 
must  pay  up  more  capital,  and,  if  you  do  not,  you 
shall  forfeit  all  share  and  interest  in  this  company 
as  a  going  concern."  I  need  scarcely  point  out 
that  such  a  scheme  is  wholly  improper  and  tiltra 
vires.  Therefoie,  whether  you  look  at  it  as  a 
matter  of  detail,  or  whethar  you  look  at  the  sub- 
stance as  a  whole,  it  appears  to  me  that  equally 
this  scheme  was  ultra  vires  and  improper,  and 
that  the  judgment  of  Joyce,  J.  was  quite 
right. 

Cozens- Hakdt,  L.J. — I  agree.  In  the  first 
place,  one  cannot  help  seeing  this,  that  the  agree- 
ment of  the  23rd  July  1903  is  not  an  agpreement 
conditional  upon  a  winding- up.  Upon  the  face 
of  it,  it  contemplates  that  there  may  not  be  a 
winding-up  untj  after  twelve  months,  since 
clause  4  imposes  certain  obligations  upon  the 
purchasing  company  if  the  winding-op  takes 
place  within  twelve  months,  which  obligations  will 
not  rest  upon  them  if  the  liquidation  does  not 
take  place  until  after  twelve  months.  It  is  also 
quite  clear  that  the  transaction  is  not  one  under 
sect.  161,  and  that,  if  it  can  be  supported  at  all,  it 
must  be  supported  as  falling  within  sub- sect.  (/) 
of  the  memorandum  of  association.  I  do  not 
desire  to  go  again  over  the  ground  which  has  been 
traversed  by  my  Lord,  but  it  seems  to  me  to  be 
impossible  to  support  the  agreement  as  a  sale 
wiUiin  the  meaning  of  that  sub-section.  The 
agreement  is  a  document  which  purports  to 
impose  certain  obligations  upon  the  liquidator  in 
the  event  of  a  winding-up,  and  to  impose  certain 
penalties  upon  a  shareholder  in  the  old  company 
if  and  when  the  liquidation  takes  effect.  It  is 
something  altogether  different  from  a  contract 
within  the  contemplation  of  sub-sect.  (/),  which 
is  a  contract  for  a  sale  out  and  out  of  the  whole 
undertaking,  which  may  be  for  shares,  which 
shares  when  received  by  the  going  company  must 
be  dealt  with  as  part  of  the  assets  of  that  corn- 
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pany,  or  distribnted  in  due  course  under  the 
winding-up  of  the  company.  It  seems  to  me,  for 
the  reasons  which  bare  been  stated  by  my  Lord 
and  indicated  by  Joyce,  J.,  that  the  agreement 
itself  is  ultra  viret,  and  that  no  rights  can  be 
claimed  under  it.  Quite  apart  from  that,  I  only 
desire  to  express  my  entire  agreement  with  the 
last  obserTations  of  my  Lord.  The  agreement  is, 
as  it  seems  to  me,  not  one  which  is  fair  or  reason- 
able in  itself.  It  is  an  attempt  to  compel  a  share- 
holder to  find  further  money  or  to  forfeit  a 
property  which  ex  hypoiketi  is  of  Talae ;  for  our 
attntUon  has  been  called  to  the  notioea  under 
which  it  is  apparent  that  the  liquidator  is  offering 
those  30,000  shares  for  sale,  and  that  they  are 
shares  which  have  a  value  of  their  own.  The 
proposition  really  is  that  these  shares,  which  are 
of  value,  shall  be  realised,  and  the  pioceeds  go. 
not  to  the  shareholders  in  the  old  company,  but 
into  the  pockets  of  the  new  company.  That, 
apart  from  the  point  of  ultra  vires,  seems  to 
me  a  transaction  so  unfair  and  so  unreasonable 
that  the  court  ought  not  to  give  effect  to  it. 

Appeal  di*mi$»ed. 
Solicitors:    Trinder,  Capron,  and  Co.;  Pettitt 
and  YaleiUine. 
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.  ^y  t  V-  <■■ ;  .V         (Before  Kekbwich,  J.) 

/(jL-r*''''!       l-'i  <^  "I       Saundbbs  v.  Shapto.  (a) 
»/-.  I  ^1 '    'Power  of  jointuring — Corrupt  bargain — . 

power. 


Fraud  on 


A  tenant  for  life  having  a  power  of  jointure  for 
3002.  a  year  executed  in  1882  a  deed  appointing 
the  whole  amount  to  his  wife  in  consideration 
of  a  present  payment  to  him  by  her  of  601. 
He  ddd  in  1902. 

Held,  that  the  appointment  was  invalid. 

Is  1876  William  Henry  Shafto  under  the  will  of 
J.  D.  Shafto,  deceased,  became  tenant  for  life  of 
certain  estates  in  the  county  of  Iforthamberland. 
By  his  will  the  testator  gave  the  following  power 
to  jointure : 

I  do  hereby  farther  declare  that  it  shall  be  lawful  for 
eioh  tenant  for  life  nnder  tbis  my  will,  whetherin  aotnal 
poueaiioa  of  the  aaid  beieditamenta  hereinbefore  de- 
vised or  not,  and  either  in  oontempUtion  of  marriage  or 
after  marriage,  by  any  deed  or  deeds  revooable  or  irre- 
vocable .  .  .  or  by  bis  last  will  and  testament 
.  .  .  to  charge  the  same  hereditaments  or  any  part 
thereof  in  manner  following — that  is  to  say,  with  the 
payment  of  any  annual  som  or  snms  not  ezoeedisg  in  the 
whole  the  clear  snm  of  300t.  to  any  woman  whom  he  shall 
marry  for  her  nataral  life  or  other  shorter  period,  and  to 
be  in  bar  of  dower  and  freebenob  or  otherwise  .  .  . 
without  any  dednotion  whatsoever  with  the  osnal  powers 
of  entry  and  distress.    .    .    . 

By  a  deed  dated  the  28th  Aug.  1882,  made 
between  William  Henry  Shafto  and  his  wife 
Eliza  Shafto,  William  Henry  Shafto,  in  exercise 
of  the  above  power,  irrevocably  charged  the  here- 
ditaments with  the  payment  to  his  wife,  if  she 
should  survive  him,  for  her  natural  life  of  the 
yearly  sum  of  3002. 

(a)  Beported  by  0.  F.  DVNCAH,  Esq.,  Barrtster-at-Law. 


William  Henry  Shafto  executed  this  deed  in 
consideration  of  a  payment  of  502.  made  to  him 
by  his  wife  out  of  her  own  moneys. 

He  died  on  the  27th  Sept  1902.  The  present 
tenant  for  life  of  the  estates  refused  to  admit  his 
widow's  right  to  the  charge. 

This  was  an  action  by  his  widow,  Eliza  Shafto 
(now  Saunders),  against  the  present  tenant  for 
life  of  the  estates  for  a  declaration  that  the  join- 
ture rentcharge  was  a  valid  exercise  of  her  de- 
ceased husband's  power  of  jointaring,  and  to 
enforce  payment  of  the  same. 

The  defendant  alleged  that  the  charge  was 
executed  for  the  purpose  of  raising  money  and  for 
the  consideration  of  a  money  payment  by  the 
plaintiff  to  her  deceased  husband  and  was  made 
for  his  benefit,  and  was  therefore  a  fraud  upon 
the  power. 

It  appeared  from  the  evidence  that  when 
William  Henry  Shafto  exercised  the  power  he 
was  in  very  impecunious  circumstances  and  was 
living  apart  from  his  wife,  and  also  that  the  then 
value  of  the  jointure  did  not  exceed  502. 

Stewart- Smith,  K.C.  and  Martelli  for  the  plain- 
tiff.— This  is  not  a  fraud  upon  the  power.  The 
husband  exercised  it  in  favour  of  his  wife  in  con- 
sideration of  a  money  payment  by  her  out  of 
her  own  moneys,  which  is  a  perfectly  permissible 
bargain: 

Baldwin  v.  Roche  (1842),  5  Ir.  Eq.  Bep.  110. 
This  is  not  a  case  of  a  man  exercising  the  powet 
to  pay  bis  own  debts  and  so  benefit  himself  onr 
of  the  estate,  as  in  Whelan  v.  Palmar  (58  L.  T. 
Bep.  937 ;  39  Ch.  Div.  648)  and  other  cases.  At 
all  events,  it  benefits  the  jointress  to  some  extent, 
and  to  that  extent  ought  to  be  upheld : 

Lane  v.  Page,  1  Amb.  238. 
They  also  referred  to 

Topham  v.  Portland  (DuIm  of),  10  L.  T.  Bep.  355 ; 
11  H.  L.  Cat.  32. 
Warmingion,  K.C.  and  T.  C.  Jarvis  for  the 
defendant. — This  is  a  corrupt  bargain,  the  intent 
being  to  benefit  the  husband  solely.  It  is 
therefore  a  fraud  upon  the  power.  No  part  of 
the  appointment  was  for  the  benefit  of  the  wife, 
and  it  is  not  therefore  severable : 

Lane  V.  Page  {vbi  tup.) ; 

Whelan  v.  Painter  (ubi  tup.) ; 

RoxoUy  V.  Rowley,  Kay's  Kep.  212,  289. 

Ekkewich,  J. — When  one  is  called  upon  to 
apply  a  principle,  it  is  important  in  the  first  place 
to  ascertain  what  the  principle  is,  and,  if  in  the 
application  of  the  principle,  one  is  met  with  the 
objection  that  for  some  reason  it  does  not 
apply  to  the  particular  case,  because  the  par- 
ticular case  falls  into  some  class  or  is  sub- 
ject to  some  distinction  which  takes  it  oat  of 
the  operation  of  the  principle,  then  it  is  equally 
desirable  to  ascertain  what  that  distinction  or 
what  that  class  is.  It  seems  that  both  these 
duties  can  be  discharged  by  a  reference  to  Lord 
Hardwicke's  decision  in  Lane  v.  Page  {uhi  aup.). 
There  a  power  of  jointure  was  exercised  under 
an  agreement  that  the  creditor  of  the  husband 
should  have  part  of  the  jointure,  and  Lord  Hard- 
wicke  dealt  with  that  at  first  in  the  beg;inning  of 
his  judgment  by  the  assertion  of  the  principle. 
He  says:  "This  is  a  new  invention,  and  the 
court  will  put  a  stop  to  it  if  possible,  for  though 
it  is  said  to  be  honest  in  him  " — that  is  to  say. 
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the  hnaband — "  to  pay  bis  debts,  yet  he  must  do 
it  out  of  his  own  estate.    Two  qneations  :  First, 
Whether  the  execution  is  good  in  toto  I    Second, 
Whether  in  part  and  how  far  P    As  to  the  first, 
it  is  so  clear  I  can  hardly  argue  to  it.    If  the 
court  should  admit   such  an  execution  of  this 
power  so  directly  contrary  to  the  intent  of  the 
power,  it  would   be  attended  with  the  greatest 
inconveniences.    Nothing  could  be  more  contrary 
to  the  power;  it  w  a  fraud  on  the  power  and 
those  creating  it."     Now,  that  is  as   clear  an 
assertion  of  the  principle  upon  which  the  court 
ought  to  act  as  you  can  possibly  find  in  this  or 
any  other  class  of  cases.    The  intent  of  the  power 
is   that   the  husband    should,   if   he  thinks  fit, 
jointure  his  wife,  providing,  that  is,  if  his  wife 
survived  him,   according    to    the  terms    of   the 
power.    To  provide  for  someone  else,  to  make 
some  bargain  for  the  benefit  of  another  person,  is 
contrary  to  the  power — a  fraud  on  the  power — and 
therefore  will  not  be  allowed ;  that  is  the  prin- 
ciple.     The  same  principle  is  applicable  to  all 
other   powers — that  is  to  say,  powers   for  the 
benefit  of  children    or    any   other   persons  are 
applied  strictly  for  their   benefit  by  the  court. 
We  have,  therefore,  a  strictly  defined  principle, 
but  it  is  said  there  is  an  exception  or  distinction 
which  takes  this  case  out  of  the  general  prin- 
ciple.     Now,   what  is   the  distinction  P      Lord 
Hardwicke  puts   it,  as    his  manner  was,  in  the 
form  of  a  question.    He  asks  whether  the  execu- 
tion of  the  power  might  be  good  in  part,  and,  i^ 
so,  how  far.    And  he  answers  that  question  thus : 
"  I  am  not  clear  that  (as  argued  by  plaintiffs' 
counsel)  where  there  is  a  power  of  appointment 
to  children  and  part  is  appointed  fraudulently,  the 
whole  appointment  is  void.    I  cannot  say  it  is  so." 
We  need  not,  however,  go  into   that,  as  there 
is  a  judgment  of  Turner,  L.J.    in    Topham    v. 
Duke  of  Portland  (vM  tup.)  where  that  point  is 
sufficiently  dealt  with ;  but  Lord  Hardwicke  goes 
on  to  state  his  view  of  the  possible  exception  or 
distinction  in  this  language :    "  But  suppose  a 
power  to  make  a  jointure  under  restrictions,  as 
lOOL  a  year  for  every  lOOOZ." — that  is,  I  suppose, 
for  every  10002.  brought  in  by  the  wife  on  the 
marriage  settlement,  "  and  the  husband  has  him- 
self advanced  a  sum  of  money  in  order  eolour- 
ably  to  enable  him  to  make  the  larger  jointure, 
the  conrt  will  reject  snch  part  as  is  more  than 
proportional  to  the  real  fortune."   That  is  to  say, 
so  far  as  the  fraud  does  not  extend,  so  far  as 
there  is  direct  benefit  to  the  wife  according  to  the 
intent  of  the  power,  the  exercise  of  that  power 
must  be  upheld.      If   the  wife   has  brought  in 
10,0001.,  then  lOOOZ.  a  year  for  the  10,0002.  will  be 
allowed,     but    if    the     husband     has     colour- 
ably   added   oOOOZ.,   then    the   exercise  of   the 
power     of     jointure    would     be    bad    to    the 
extent  of  that  50002.     Yon  look  to  see  how  far 
there  is  a  benefit  to  the  wife.    If  you  can  find  a 
benefit  to  the  wife  according  to  the  intent  of  the 
power,  you  must  give  effect  to  that  notwithstand- 
ing that  otherwise  the  exercise  of  the  power  would 
be  corrupt.     Therefore  in  that  particular  case 
finding  that  the  creditors  were  not  to  have  the 
whole  of  the  jointure,  but  only  half,  Lord  Hard- 
wicke held  the  ezeroise  of  the  power  must  be  set 
aside  as  far  as  it  provided  for  the  benefit  of  the 
creditors ;  but  'so  far  as  it  did  not  provide  for 
the  benefit  of  creditors,  but  for  the  benefit  of  the 
wife,  it  was  good.    Now,  therefore,  one  has  the  i 


distinction  and  the  principle  perfectly  clear,  and  - 
it  has  been  followed  in  other  cases.    It  would  not 
be  right  and  convenient  that  I  should  refer  to 
the  case  of  Whelan  v.  Palmer  (ubi  tvp.),  and  there 
is  no  occasion  for  me  to  refer  to  the  case  before 
Vice-Chancellor  Wood — BowUy  v.  Rowley  {ubi 
sup.) — or  any  other  case  where  the  same  principle 
has  been  laid  down.    I  propose  to  adopt  the  prin- 
ciple here,  and  to  ask  myself  whether  this  case 
has  in  any  way  been  brought  within  the  distinction 
or  exception.     It  is  clear  beyond  dispute  from 
the  correspondence,  apart  from  Mrs.  Saunders' 
own  admissions  in  the  witness-box,  which  supple- 
mented the  correspondence,  that  this  appoint- 
ment to  Mrs.  Saunders  of  3002.  a  year  in  exercise 
of  the  power  of  jointure  was  a  bargain  between 
the    husband   and    wife.      That,    of   course,    ia 
allowed.    The  exercise  of  the  power  of  jointure  i» 
frequently  and  properly  a  matter  of  bargain-^ 
it  always  is  on  marriage  settlements ;  and  a  power 
of  jointure  is  far  more  often  exercised  by  way  of 
marriage  settlements  than  in  any  other  way,  or  at 
any  other  time.    What  was  the  bargain  P    The 
lady   was  without  means  herself,  and   required 
some  provision  to  be  made— anything  she  could 
get  from  her  husband — that  was  right  enough  ; 
but  he  was  completely  without  means,  not  merely 
impecunious,   but    altogether    without    means^ 
nothing  to  pay  even  his  solicitors'  bill  of  costs. 
He  wanted  every  penny  he  could  get,  and,  I  might 
add,  as  much  more,  and  he  bsrgained  that  he 
would  exercise  this  power  of  jointure  if  she,  his 
wife,  would  give  him  a  certain  sum.    The  corre* 
spondence  which  has  been  read  shows  that  the 
bargain  was  driven  as  hard  as  it  could  be  between  ' 
any  two  parties  as  to  the  amount  which  she  waa 
to  pay.    He  wanted  to  get  what  he  could;  she 
wanted  to  pay  as  little  as  she  could,  for  the  very 
good  reason  that  she  did  not  wish  to  give  more 
than  was  necessary,  and  she  had  no    means  |of 
getting  more.    Ultimately,  after  a  bargain  which 
rather  reminds  one   of    cheapening  goods,  she 
agreed  to  give  him,  and  she  did  give  him,  502.  in 
consideration  of  his  executing  this  jointure  deed  in 
her  favour — a  thoroughly  corrupt  bargain  in  the 
sense  that  it  was  contrary  to  the  intent  of  the 
power.    It  was  a  fraud  on  the  power.    If  nothing 
else  tamed  upon  it,  I  do  not  know  that  one  could 
say  otherwise ;  but  certainly  it  was  contrary  to  the 
intent  of  the  power,  and  contrary  in  the  sense  in 
which  Lord  Hardwicke  used  that  phrase ;  there- 
fore, according  to  the  principle,  it  must  be  set 
aside.    The  principle  is  that  such  an  exercise  of 
the  power  cannot  stand ;  it  is  not  an  exercise  at 
alJ.    It  is  impossible  to  read  the  correspondence 
without  seeing  that  if  the  lady  declined  to  give  the 
502.  the  jointure  deed  would  not  have  been  exe- 
cuted at  all,  and  she  would  not  have  given  502. 
except  in  consideration  of  the  jointure  deed.    It 
is  impossible  to  say  now  whether  if  she  had  tried 
to  get  the  deed  for  402.  she  would  have  got  it  or  not ; 
but,  at  any  rate,  without  a  substantial  payment 
snoh  as  he  wanted  there  would  not  have  been  any 
jointure  deed  at  all.    It  seems  to  me  impossible 
to  conceive  anything  more  contrary  to  the  intent 
of    the    parties    creating    the    power    than    the 
exercise    of    it    under    snch    circumstances    as 
those.     But  it  may    fairly   be  said  that,   after 
all,  there  was  some  benefit  to  the  wife.     Now, 
I    will   put  aside  at  once  one  argument   that 
has  been    addressed    to    me,    that  there  was  a 
possible  benefit — a  likely  or  probable    benefit- 
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depending  on  the  state  of  health  of  the  husband. 
No  doabt  be  represented  to  the  wife  that  his 
health  was  bad,  and  enhanced  the  value  of  the 
bargain  to  her  ;  but  1  do  not  think  that  can  be 
properly  taken  into  consideration  at  all.  What 
was  the  benefit,  then,  to  ber  P  One  can  only  judee 
by  a  speculation  on  his  life  as  to  the  value  of  the 
jointure  to  her.  I  say  nothing  about  the  diffi- 
culty she  had  in  raising  money,  which  is,  of  course, 
apparent  from  the  letters  which  are  in  evidence 
but  we  have  conclusive  evidence  from  an  eminent 
actuary  that  this  jointure  was  not  at  that  time 
worth  more  than  501 ;  in  fact,  the  evidence  goes 
farther — that,  if  this  jointure  was  worth  any- 
thing at  all  as  a  reversionary  interest,  502.  might 
have  been  given,  but  it  would  have  been  impos- 
eible  to  arrive  at  such  a  sum  by  actuarial  calcula- 
tion. That  is  a  matter  entire'y  for  the  actuary. 
He  has  had  the  figures  before  him — the  age  of 
the  lady  and  the  age  of  the  husband  and  the 
amount  of  the  jointure — and  he  says  that  it  was 
not  only  not  worth  more  than  502.,  but  that  502. 
really  was  a  fancy  price.  That  being  so,  where 
is  the  benefit  to  the  lady  P  She  paid  502.  for  502. 
worth,  that  is  what  it  seems  to  me.  There  is 
nothing  really  for  her  own  benefit.  Yon  cannot 
sever  the  two  and  say  that  so  much  was  for  her 
benefit  and  so  much  was  for  her  husband's 
benefit,  because  really  it  was  all  for  the  benefit 
of  the  husband.  She  took  the  jointure,  she  paid 
'what  the  jointure  was  worth,  and  imder  the 
circumstances  it  seems  to  me  I  must  apply  the 
principle,  and  say  that  the  distinction  is  not 
applicable  and  that  the  jointure  deed  cannot  be 
enforced.    I  am  not  asked  to  set  it  aside. 

Solicitors :    King,    Adamt,    and    Co. ;    Jamei 
JohntUme. 


Tuesday,  June  21. 

(Before  Bucklet,  J.) 

Be  Chables  Henbt  Clifton's  Patent, 
No.  12,116  of  1900.  (a) 

Practice — Petition  for  revocation  of  a  patent — 
Consent  order — Wliether  to  be  heard  in  court  or 
chambers. 

A  petition  for  the  revocation  of  a  patent  was  pre- 
sented in  chambers.  The  respondent  consented 
to  the  order  being  made,  but  his  Lordship  refuted 
to  make  the  order  in  chambers,  and  directed  the 
petition  to  come  before  him  in  court. 

On  the  5th  July  1900  Charles  Henry  Clifton 
applied  for  and  subsequently  obtained  letters 
patent  ior  a  certain  alleged  invention  of  improve- 
ments in  circular  eaws. 

The  letters  patent  were  dated  the  5th  July  1900 
And  numbered  12,116  of  1900,  and  were  granted 
for  the  term  of  fourteen  years  from  the  5th  July, 
subject  to  certain  conditions  of  renewal,  &c. 

On  the  26th  Feb.  1901  a  petition  for  the 
revocation  cf  this  patent  was  presented  by  Joseph 
Hill,  an  engineer  and  manufacturer  of  circular 
saws,  who  was  sole  proprietor  of  the  business  of 
ciroolar  saw  manufacturer  carried  on  by  the  firm 
of  Isaac  HiU  and  Son  at  St.  Oeoree's  Engineer- 
ing and  Malleable  Ironworks,  WcocTs-lane,  Derby, 
on  the  grounds  and  for  the  reasons  stated  in  the 
particulars  of  objections. 

<a)  Baporlcd  by  W.  Hcbtxb  BOHa,  Xiq.,  B«Rlat«r>»t-L»w. 


By  his  particalars  of  objections  the  petitioner 
alleged : 

(1)  The  alleged  invention  the  subject-matter  of 
the  patent  was  not  new,  but  wa^  matter  of 
common  knowledge  within  the  realm  at  the  date 
of  the  granting  of  the  patent,  and  was  not  proper 
subject-matter  for  the  grant  of  letters  patent. 

(2)  The  alleged  invention  had  prior  to  the  date 
of  the  patent  been  used  within  this  realm  by  the 
firm  of  Isaac  HiU  and  Son  at  their  works  at 
Wood-lane,  Derby,  from  1885  and  continuously  in 
the  common  course  of  their  business  of  manufac- 
turing circular  saws  down  to  the  date  of  the 
patent. 

(3)  The  alleged  invention  was  in  Nov.  and  Dec. 
1898  and  in  the  early  months  of  the  year  1899 

Eublished  within  this  realm  by  the  manufacture 
y  Isaac  Hill  and  Son  at  their  works  of  sawing 
machines  for  armour  plates  fitted  with  a  flange 
having  a  projecting  portion  adapted  to  fit  within 
the  bore  of  the  circular  saw  of  tne  said  machine 
in  the  manner  described  and  claimed  in  the  com- 
plete specification  of  the  alleged  invention. 

(4)  The  invention  of  leaac  Hill  and  Son  was, 
prior  to  the  date  of  the  patent,  published  within 
the  realm  by  the  publication  at  tne  Patent  Office 
in  the  year  1886  of  the  specification  of  Isaac  Hill's 
invention,  the  subject- matter  of  the  patent  granted 
to  him  being  No.  14,429  of  1885. 

The  petition  came  before  Buckley,  J.  in 
chambers  on  the  20th  June. 

The  raspondent  consented  to  the  order  being 
made,  but  his  Lordship  refused  to  make  the  order 
in  chambers,  and  directed  the  petition  to  come 
before  him  in  court. 

On  the  2Ut  Jnne  the  petition  came  on  to 
be  heard  in  court. 

J.  W.  Oordon,  for  the  petitioner  and  respondent, 
asked  for  an  order  for  revocation  on  terms  of 
agreed  minutes. 

Buckley,  J. — In  this  case  a  petition  asking  for 
the  revocation  of  a  patent  has  been  presented 
under  sect.  26  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883,  and  the  matter  came  before  me 
in  chambers  upon  a  summons.  The  respondent, 
after  the  petition  had  been  presented,  was  pre- 
pared to  consent  to  judgment  for  revocation  in 
chambers  without  bringing  the  matter  into  court 
That  process  was  adopted  in  reliance  upon  some- 
thing which  Joyce,  J.  was  supposed  to  have 
decided  in  Be  Soott'i  Patent  (20  Bep.  Pat.  Gas. 
604).  I  have  taken  the  opportunity  of  mentioning 
the  matter  to  Joyce,  J.,  and  he  has  informed  me 
that  he  had  no  intention  of  deciding  in  that  case 
that  it  was  proper  to  obtain  an  order  for  revoca- 
tion in  chambers.  Under  these  circumstances,  I 
feel  myself  free  to  do  what,  in  my  judgment, 
seems  right.  A  petition  presented  under  the 
statutory  jurisdiction  for  the    revocation    of  a 

Satent  is,  I  think,  a  matter  which  ought  to  be 
ealt  with  in  court.  I  do  not  forget  that  in  other 
matters,  having  nothing  to  do  with  the  patents, 
orders  have  to  be  obtained  upon  petition,  and 
not  in  chambers,  where  the  amount  involved 
exceeds  a  specified  sum.  Prima  facie  a  petition 
is  a  matter  to  be  adjudicated  upon  in  court;  and. 
where  the  relief  sought  is  the'  revocation  of  a 
patent,  I  think  it  is  expedient  that  relief  should 
be  given  in  open  court,  and  not  in  chambers. 
For  this  reason  I  refused  to  make  the  order  for 
revocation  on  the  summons  when  it  came  before 
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me  m  chambers,  and  the  petition  is  now  brought 
on  to  be  dealt  with  in  conrt.  I  now  pronounce 
judii^ment  for  revocation  by  consent. 

Solicitors  for  the  petitioner,  Baker,  Baker,  and 
Co. 

Solicitors  for  the  respondent,  WUaon,  Brietowt, 
and  CarpmaeL 


Tuesday,  July  5. 

(Before  Buckley,  J.) 

Be  Pbetobia  Fieteb8BT7B<}  Bailway 

GOMPANY.  (a) 
Company — Winding-up — Creditor  reaident  abroad 
— Seeurity  for  eotts  —  Companies  Act  1862 
(25  £  26  Viet.  e.  89),  s.  13»— Companies  Act 
1900  (63  &  64  Viet.  e.  48),  s.  26— Companies 
{Winding-up)  Bitles  1903,  r.  201. 

In  the  voluntary  winding-up  of  a  company  a 
ereditor  resident  abroad  applied  by  originating 
summons  that  it  might  be  declared  that  he  was 
entitled  to  prove  in  the  winding-up.  The 
liquidator,  on  the  ground  of  his  being  out  of 
the  jurisdiction,  applied  that  he  Tnight  be  ordered 
to  give  security  for  costs.  The  registrar  refused 
to  direct  the  giving  of  security,  and  an  appli- 
cation was  made  to  discharge  this  order. 

Held,  that  the  ordinary  practice  of  the  High  Court 
with  reference  to  security  by  plaintiffs  and 
actors  living  abroad  appeared  to  apply,  and  that 
the  creditor  must  pay  251.  as  security  for  costs. 

On  the  16th  April  1904  a  summons  was  taken  out 
by  Jan  Yolker,  who  claimed  to  be  a  creditor  of 
the  Pretoria  Fietersbarg  Bailwar  Gompaoy, 
which  was  being  volnntarily  wonnd-up,  that  it 
might  be  determined  and  declared  that  ho  was 
entitled  to  prove  as  a  creditor  of  the  company  for 
1202.,  the  amount  specified  in  the  claim  saat  in 
by  him  to  the  liquidator. 

On  the  30th  April  1904  a  summons  was  taken 
out  by  the  liquidator  of  the  company  asking  that 
the  applicant  Jan  Yolker,  who  was  resident  at 
Haarlem,  in  Holland,  and  out  of  the  jurisdiction 
of  the  court,  might  be  ordered  to  give  security 
for  costs  in  the  sum  of  252. 

The  registrar  made  an  order  refusing  to  direct 
the  giving  of  security,  and  the  liquidator  moved 
before  Buckley,  J.  to  discharge  the  order. 

The  Companies  Act  1862  provides : 
Seat.  138.  Where  a  company  is  being  wonnd-np 
voluntarily  the  liquidators  or  any  oontribotory  of  the 
oompaay  may  apply  to  the  oonrt  in  England,  Ireland,  or 
Scotland,  or  to  tiie  Lord  Ordinary  on  the  Bills  in 
Scotland  in  time  of  vacation,  to  determine  any  qaestion 
arising  in  the  matter  of  snch  winding-np,  or  to  exercise, 
as  respects  the  enforcing  of  calls,  or  in  respect  of  any 
other  matter,  all  or  any  of  the  powers  which  the  oonrt 
might  exercise  if  the  company  were  being  wonnd-np  by 
the  coort ;  and  the  oonrt  or  Lord  Ordinary,  in  the  case 
aforesaid,  if  satisfied  that  the  determination  of  snch 
qnestion,  or  the  required  exercise  of  power,  will  be  jnst 
and  beneficial,  may  accede,  wholly  or  partially,  to  snch 
application  on  snch  terms  and  snbject  to  snch  conditions 
as  the  oonrt  thinks  fit,  or  it  may  make  snch '  other 
order,  interlocutor,  or  daoree  on  such  application  as  the 
oonrt  thinks  jnst. 
The  Companies  Act  1900  provides : 
Seet.  25.  In  a  voluntary  winding-up  an  application 
under  section  one  hundred  and  thirty-eight  of  the  Com- 

a;  Beportcd  by  W.  UuRiSB  Bo:iD,  Eiq,,  Buiiiter-st-Law. 


panies  Act  1862  may  be  mads  by  any  creditor  of  the 
company. 

Younger,  E.C.  and  Bischoff  for  the  liquidator. 
—I  rely  on  rule  201  of  the  Companies  (Winding- 
up)  Bales  1903,  which  shows  that  in  these  cases 
the  ordinary  practice  of  the  court  with  reference 
to  giving  of  security  by  plaintiffs  in  actions 
should  be  applied.  It  is  the  common  practice  in 
winding-up  proceedings  to  require  persons  making 
claims  to  give  security  if  they  are  in  such  a 
position  that  security  for  costs  ought  to  b» 
required: 

Fontain's  cue,  61  L.  T.  Rep.  170 ;  41  Ch.  Div.  118; 

The  creditor  here  has  no  assets  within  the  juris- 
diction, and  the  Court  of  Appeal  decided  Fontain's 
case  (ubi  sup.)  on  evidence  of  assets,  and  declined 
to  give  any  opinion  on  the  point  of  law  decided 
by  Korth,  J.    He  also  cited 

Re  Vanderhaege ;  Ex  parte  Itard,  20  Q.  B.  Div. 
146. 

Bissehop  for  the  creditor. — This  is  not  an  action 
for  damages,  but  for  wages.  The  bankruptcy 
practice  should  be  applied,  and  the  court  ought 
not  to  exercise  its  discretion  by  ordering  security 
for  costs  to  be  given : 

Re  Semema,  69  L.  T.  Bsp.  703 ;  (1894)  1  Q.  B.  15. 

Eay,  L.J.  says  in  Be  Semema,-  (ubi  sup.),  at  p.  24' 
of  the  report :  "  The  true  result  is  that  security 
ought  not  to  be  ordered  to  be  given  except  in 
cases  of  a  peculiar  nature.  It  is  not  a  matter  of 
course  that,  merely  because  the  person  who  is 
appealing  against  the  rejection  of  his  proof  is  a 
foreigner  resident  abroad,  he  should  be  ordered  to 
give  security.  That  would  be  a  very  harsh  rule 
to  lay  down."  Lindley,  M.B.  says  in  Be  MUward 
and  Co.  (82  L.  T.  Bep.  339 ;  (1900)  1  Ch.  405),  at 
p.  407:  "If  this  were  a  person  claiming  under 
an  ordinary  inquiry  under  ordinary  circumstances, 
I  think  that  the  practice  is  perfectly  well  settied 
not  to  order  security  to  be  given.  1  do  not  say 
that  there  might  not  oe  exceptional  cases  in  which 
secunty  might  be  ordered,  but  the  circumstances 
must  faie  exceptional."  This  is  an  ordinary  inquiry 
whether  the  applicant  was  in  the  employment  of 
the  company  or  not,  and  whether  he  is  entitled  to 
certain  moneys  claimed  by  him  as  wages. 

Buckley,  J. — In  this  case  a  foreigner  resident 
out  of  the  jurisdiction  took  out  a  summons  asking 
that  it  might  be  determined  and  declared  that  h»' 
was  entitled  to  prove  as  a  creditor  in  the  winding- 
up  of  the  defendant  company.  The  liquidator 
applied  that  the  applicant  might  be  ordered  to 
give  security  for  costs,  but  the  registrar  before' 
whom  the  matter  came  refused  to  make  the  order. 
The  liquidator  is  now  moving  to  discharge  the 
registrar's  order.  Under  sect.  138  of  the  Com- 
panies Act  1862  as  amended  by  sect.  25  of  the 
Act  of  1900,  the  creditor  is  provided  with  a  short 
and  speedy  method  of  proceeding  by  summons 
for  establishing  his  claim  instead  of  proceeding 
by  action.  It  would  be  a  strange  thing  if  in  the 
case  of  an  action  a  creditor  could  be  ordered  to 
give  securi^  tor  costs,  but  not  in  the  case  of  a 
summons.  Now,  the  general  rule  as  to  ordering 
securitT  for  costs  is  that  if  the  plaintiff  or  actor 
is  not  bringing  a  cross-action,  or  the  other  party 
has  not  funds  of  the  plaintiff  in  his  hands,  or  if 
the  plaintiff  has  no  assets  within  the  jurisdiction 
which  can  be  reached,  the  plaintiff  or  actor, 
where  he  is  out  of  the  jurisdiction,  can  be  made 
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to  give  security  for  costs.  Bale  201  of  the  Com- 
panies (Winding-np)  Bales  1903  provides  that 
"  In  all  proceedings  in  or  before  the  court  or  any 
judge,  registrar,  or  officer  thereof,  or  over  which 
the  court  has  jurisdiction  under  the  Acts  and 
rules,  where  no  other  provision  is  made  by  the 
Acts  or  rules,  the  practice,  procedure,  and  regu- 
lations shall,  unless  the  court  otherwise  in  any 
epegial  case  directs,  in  the  High  Court  be  in 
accordance  with  the  rules  of  the  Supreme  Court 
and  practice  of  the  High  Court,  and  in  a  Pala- 
tine Court  and  County  Court  in  accordance,  as 
far  as  practicable,  with  the  existing  rules  and 
practice  of  the  court  in  proceedings  for  the 
administration  of  assets  by  the  court."  Having 
regard  to  that  rule,  it  seems  to  me  that  the  ordi- 
nary practice  of  the.  High  Court  applies.  In 
bankruptcy  there  are  special  rules  as  to  security 
for  costs.  Bule  31  provides  for  security  for  costs 
of  appeals,  and  rule  48  provides  for  security  for 
costs  of  petitioning  creditor,  but  they  have  no 
application  to  the  winding-np  of  a  company, 
whether  voluntarily  or  under  supervision  of  the 
court,  and  there  are  no  similar  rules  correspond- 
ing to  them  in  the  Companies  (Winding-up) 
Rules.  In  my  judgment  the  ordinary  rales  of 
the  High  Court  are  applicable.  The  plaintifC 
claims  to  be  a  creditor  ;  I  need  not  go  into  the 
particulars  of  his  claim,  but  he  is  a  creditor 
claiming  by  summons  in  a  winding-up  of  a 
company  and  is  resident  out  of  the  jurisdiction. 
I  therefore  make  an  order  that  he  pay  252.  as 
security  for  costs  of  his  application. 

Solicitors  for  the  applicant,  Bompass,  BUehoff, 
and  Dodgson. 

Solicitors  for  the  respondents,  Caley  and  Caley, 


Saturday,  July  9. 

(Before  Bucklbt,  J.) 

Be  JoNKs  AND  Everett,  (a) 

Practice — Solicitor — Costs — Taxation — Bill  paid 

by  executor — Application  for  taxation  by  creditor 

ofleitator—Solicitort  Aet  1843  (6  &  7  Vict.  e.  73), 

«.  39. 
Where  an  executor  has  paid  or  is  liable  to  pay  a 

solicitor's  bill  of  costs,  a  creditor  of  the  deceased 

is  entitled  to  obtain  taxation  of  such  bill. 
Adjoitbned  summons. 

This  was  an  application  under  the  Solicitors 
Act  1843  for  the  delivery  and  taxation  of  certain 
bills  of  costs. 

Eliza  Walters,  who  died  on  the  I5th  Nov.  1886, 
by  her  will,  dated  the  7th  June  18S6,  appointed  her 
husband  William  Alfred  Walters  sole  executor. 

On  the  13th  Dec.  1902  probate  of  the  will  was 
panted  to  William  Alfred  Walters,  who  was  then 
and  had  been  since  1885  an  undischarged  bank- 
rupt. 

The  respondents  to  this  summons,  Messrs. 
Boberts,  Jones,  and  Everett,  acted  for  the  execu- 
tor in  obtaining  probate  of  the  will  in  the  adminis- 
tration of  the  estote  and  in  the  action  next  herein- 
after mentioned. 

On  the  8th  May  1903  the  applicant,  Henry 
Frazar,  one  of  the  creditors  of  Hhe  deceased,  com- 
menced an  action  against  ilie  executor  for  the 
administration  of  the  estate. 

(a)  Beported  by  \V.  BuSTIB  BOSD,  Esq.,  BwiliMr^t-Law. 


On  the  10th  July  1903  a  receiver  was  appointed 
in  the  action,  and  on  the  25th  July  1903  juagment 
tor  administration  was  pronounced. 

In  Oct  1903  the  defendant  filed  his  accounts 
as  executor  in  the  administration  proceedings. 
Among  the  disbursements,  allowances,  and  pay- 
ments made  by  him  on  account  of  the  testairix's 
funeral  expenses  and  personal  estate  were  three 
items  mentioned  as  having  been  paid  to  the  respon- 
dents— viz. : 

(n)  981.  11*.  lOd.,  paid  in  Deo.  190:2  for  estate  duty. 

(b)  931.  13>.  8d.,  paid  in  Apill  1903  for  the  ooat  of  an 
attempted  sale. 

(c)  211.  10«.,  paid  in  April  1903  for  the  cost  of  con- 
veyanos  of  property. 

On  the  vouching  of  these  accounts,  these  item^ 
were  referred  to  a  master  for  taxation.  The 
defendant  failed  to  produce  the  bills  of  costs,  and 
it  subsequently  appeared  that  none  had  been  ren- 
dered. 

On  the  26fch  Nov.  1903  the  respondents  in- 
formed the  plaintiff's  solicitors  that  they  were  no 
longer  acting  in  the  administration  action.  Their 
names,  however,  still  appeared  on  the  record  as 
solicitors  for  the  defendant. 

The  plainiifE  made  several  ineffectual  attempts 
to  obtain  copies  of  the  bills  from  the  respondents. 
Under  these  circumstance?,  and  in  view  of  the 
fact  that  the  defendant  had  in  the  meantime  again 
been  adjudicated  bankrupt,  the  applicant  on  the 
23rd  April  1904  obtained  leave  to  issue  the  present 
summons. 

The  summons  asked  for  the  taxation  of  the 
bill  of  931. 13s.  8d.,  and  for  the  delivery  of  the 
three  bills  of  costs. 

In  an  affidavit  filed  on  behalf  of  the  respon- 
dents it  was  stated  that  there  had  been  an  agree- 
ment in  writing  between  the  defendant  and  the 
respondents  as  to  the  amount  of  the  costs,  and 
that  the  sums  in  question  had  been  paid  more 
than  twelve  months  before. 

This  point  was  not  relied  on  at  the  bearing  of 
the  summons,  and  the  only  question  argued  was 
whether  the  applicant  as  a  creditor  of  the  de- 
ceased was  a  party  interested  under  sect.  39  of 
the  Act  of  1843,  and  as  such  entitled  to  tax  the 
biUs. 

The  Solicitors  Act  1843  (6  &  7  Yiot.  «.  73) 
provides: 

Soot.  39.  That  it  shall  be  lawful  in  any  oms  in  which 
a  tmatee,  exeootor,  or  adminiitrator  has  beoome  oharge- 
able  with  any  aach  bill  aa  aforesaid,  for  the  Lord  High 
Cbanoellor  or  the  Maater  of  the  Bollg,  if  in  his  discretion 
he  shall  think  fit,  npon  the  application  of  a  party  inter- 
ested in  the  property  oat  of  which  anch  tmstee,  exe- 
ontor,  or  administrator  may  have  paid  or  be  entitled  to 
pay  snch  bill,  to  refer  the  same,  and  any  each  attorney's, 
or  solicitor's,  or  ezeoator's,  administntor'a,  or  assignee's 
demand  thereupon,  to  be  taxed  and  settled  by  the  proper 
officer  of  the  Hif^h  Court  of  Chancery,  with  snch 
direotions  and  snbieot  to  snch  conditions  as  snch  jad^ 
shall  think  fit,  and  to  make  sooh  order  as  such  judge 
shall  think  fit  for  the  payment  of  what  may  be  fonnd 
dne,  and  of  the  coats  of  snch  reference,  to  or  by  snch 
attorney  or  solicitor,  or  the  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  by  or  to  the  party 
making  snch  application,  having  regard  to  the  provisions 
herein  contained  relative  to  appUoationB  for  the  like 
purpose  by  the  party  chargeable  with  snch  bill,  so  far  as 
the  same  shall  be  applicable  to  such  oases,  and  in 
exercising  such  discretion  as  aforesaid  the  said  judge 
may  take  into  consideration  the  extent  and  nature  of 
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the  intoreat  of  the  party  makinir  the  applieation  i  Pro* 
Tided  always  that  where  any  money  shall  be  so  directed 
to  be  paid  by  sooh  attorney  or  solicitor,  or  the  exeoator, 
f^minlstrator,  or  assignee,  or  snoh  attorney  or  Bolioitor, 
it  shall  be  lawfal  for  snch  jadge,  if  he  shall  think  fit,  to 
order  the  same,  or  any  part  thereof,  to  be  paid  to  snoh 
tmstee,  exeoator,  or  administrator  so  chargeable  with 
such  bill,  instead  of  being  paid  to  the  party  making  sach 
application ;  and  when  the  party  making  such  appli- 
oation  shall  pay  any  money  to  snoh  attorney  or  aolioitor, 
or  exeoator,  administrator,  or  assignee  of  sach  attorney 
or  solioltor,  in  reepeot  of  such  bill  he  shall  hare  the  same 
right  to  be  paid  by  sach  trastes,  exscntor,  or  adminis- 
trator so  chargeable  with  saofa  bill  as  snoh  attorney  or 
aolioitor,  or  execator,  administrator,  or  assignee  of  snoh 
•ttorney  or  aolioitor  had. 

Peterton  for  the  applicant. — The  respondents 
admit  that  they  have  received  the  amounts  of 
these  items,  bat  there  can  be  no  "  payment " 
tinder  the  Act  until  bills  of  costs  have  been 
delivered : 

Ra  Street,  22  L.  T.  Bei).  429  :  L.  Bep.  10  £q.  165  ; 
fie  BtogdoH,  56  L.  T.  Bsp.  355. 

A  creditor  of  a  deceased  person  ont  of  whose 
estate  an  execator  has  paid  or  is  entitled  to  pay  a 
bill  of  costs  is  a  party  "  interested  in  the  pro. 
perty  "  within  sect  39,  and  as  sach  is  entitled  to 
taxation,  the  reason  being  that  he  has  rishts 
against  the  property  of  the  deceased.  There  is, 
however,  no  direct  decision  on  the  point.  A 
residuary  legatee  is  ao  entitled  under  sect  38  of 
the  Act  as  being  a  party  liable  to  pay : 
Re  Blackmore,  13  Beav.  154. 

In  Be  Leadbitler  (39  L.  T.  Rep.  286 ;  10  Ch.  Div. 
388)  it  wax  held  that  a  bankrupt  who  has  obtained 
his  discharge,  and  who  has  become  entitled  to 
the  surplus  of  his  estate,  all  the  creditors  having 
been  paid  in  full,  is  not  entitled  under  sect.  39  of 
the  Act  to  obtain  the  taxation  of  a  bill  of  costs 
paid  by  the  tmstee  in  the  bankruptcy.  The 
tmstee  in  bankruptcy  does  not  stand  in  the 
position  of  a  trustee  for  the  bankrupt.  Thesiger, 
li.J.  (at  p.  392)  said  that  it  was  not  necessary  to 
determine  exhaustively  to  what  cases  the  39th 
section  extends.    He  also  cited 

Dvfett  r.  McEvoy,  52  L.  T.  Bsp.  633  ;  10  App.  Cas. 

300; 
Be  Baylis,  74  L.  T.  Bep.  506  ;  (1896)  2  Cb.  107. 

Bailhaehe  for  the  respondents. — Apart  from 
sect.  39,  a  third  party  who  is  not  liable  to  pay 
has  no  right  to  tax  a  solicitor's  bill : 

Re  Jaclson,  60  L.  T.  Bep.  589;  40' Ch.  Div.  495, 
499. 

According  to  the  interpretation  of  that  section 
given  by  Jessel,  M.B.  in  Be  Leadbitter  {v,bi  sup.), 
at  p.  391,  a  creditor  is  not  a  "party  interested  " 
in  the  property;  he  is  not  a  "party  interested 
under  the  trust,  deed,  will,  or)  intestacjr." 
That  case  is  cited  as  an  anthority  on  this  point 
in  Foley  on  Solicitors,  let  edit,  pp.  408,  409. 
The  section  must  be  construed  strictly ;  a  party 
interested  under  a  trust  or  deed  is  a  beneficiary, 
nnder  a  will  is  a  legatee,  nnder  an  intestacy  is  a 
next  of  kin.  A  creator  is  not  any  of  these ;  if 
the  estate  is  solvent  he  is  not  interested  in  the 
property  at  all,  and  in  no  case  can  he  be  said  to 
have  a  greater  interest  in  the  propei-ty  than  the 
bankrupt  had  in  Be  Leadbitter  (ubi  tup.),  and 
yet  in  that  case  it  was  held  that  he  was  not  a 
party  interested  within  the  section. 


BucKiiXT,  J. — The  applicant  in  this  case  is  a 
creditor  of  a  person  now  deceased,  and  whose 
estate  is  being  administered  under  an  order 
obtained  by  the  applicant  on  the  25th  July  1903. 
The  application  is  for  the  delivery  of  three 
bills  of  costs  of  a  firm  of  solicitors  against  the 
execator,  who  is  the  defendant  in  the  adminis- 
tration action,  and  for  the  taxation  of  one  of  those 
bills,  the  question  of  the  taxation  of  the  other  two 
bills  being  left  open.  The  only  point  which  I  have 
to  decide  is  whether  the  creditor  is  within  sect.  39 
of  the  Solicitors  Act  1813  a  "  party  interested  in 
the  property  "  out  of  which  the  executor  has  paid 
the  bills.  When  a  creditor  is  pursuing  against  the 
estate  of  a  deceased  debtor  the  remedies  which 
he  possesses  for  obtaining  payment  of  his  debt, 
he  18  enforcing  against  the  executor  a  right  which 
is  enforceable  in  a  court  of  equity — namely,  to 
compel  the  executors  to  account  for  the  property 
of  the  deceased,  and  to  apply  it  in  the  due  course 
of  administration,  for  the  benefit  of  himself  and 
others  in  the  like  case  with  him.  He  has  no 
personal  right  as  against  the  execator,  but  he 
has  a  right  against  the  property  in  the  hands  of 
the  executor  for  the  purposes  of  administration. 
He  is,  therefore,  in  my  opinion,  within  sect.  39  as 
being  a  person  interested  in  the  property.  The 
argument  on  the  other  side  is  founded  on  some 
words  which  appear  in  the  judgment  of  Jessel, 
M.B.  in  Be  Leadbitter  {ubi  sup.).  It  is  common 
ground  that  the  decision  in  that  case  has  nothing 
to  do  with  the  point  now  under  discussion.  The 
question  there  was  whether  in  a  bankruptcy 
the  trustee  in  bankraptcy  was  a  tmstee  for 
the  bankrupt;  it  was  held  that  he  was  not, 
and  that  he  was  in  the  same  position  as 
regards  the  bankrupt  as  the  assignee  in  bank- 
ruptcy under  the  earlier  Bankruptcy  Acts. 
Towards  the  bankrupt  the  trustee  in  bankruptcy 
is  only  a  person  who  is  bound  to  account  to  him 
for  any  surplus  that  may  exist  after  ail  the  debts 
have  been  paid  in  full.  But  in  the  course  of  his 
judgment  Jessel,  M.B.  says:  "It  has  always 
been  held  that  the  words  'party  interested' 
mean  a  party  interested  under  the  trust,  deed, 
will,  or  intestacy."  I  asked  counsel  for  the  respon- 
dents to  refer  me  to  the  cases  where  this  "  has 
always  been  held,"  and  he  was  unable  to  do  so. 
I  cannot  think  that  Jessel,  M.B.  in  using  those 
words  was  attaching  to  them  the  meaning  which 
was  imputed  to  him  in  the  argument  which  has 
been  addressed  to  me.  He  used  them  by  way  of 
contrast  to  the  position  of  a  trustee  in  bank- 
ruptcy. The  preceding  sentences  are :  "  The 
simple  question  is  whether  a  bankrupt  after  his 
discharge,  where  the  creditors  have  been  paid  in 
full,  and,  therefore,  the  surplus,  if  any,  belongs  to 
the  bankrupt,  has  the  right,  under  the  39th 
section  of  the  Solicitors  Act,  to  apply  for  the 
taxation  of  a  bill  of  costs  paid  by  the  trustee  in 
bankruptcy  to  the  solicitor  of  a  mortgagee  of  the 
bankrupt  on  the  occasion  of  paying  ofE  the  mort. 
gage  debt,  which  was  done  during  the  pendency 
of  the  bankruptcy  and*before  the  discharge  of  the 
bankrupt  I  agree  with  the  Yice-Chancellor  that 
the  bankrupt  has  no  such  right.  The  supposed 
right  is  given  by  the  39th  section  of  the  Solicitors 
Act,  which  says  ..."  The  Master  of  the 
Bolls  reads  the  section  and  goes  on  to  use 
the  words  in  question.  I  think  he  meant  to 
say  that  those  words  had  no  application  to  a 
tmstee  in  bankraptcy,   bat   did   not  mean  to 
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say  that  a  creditor  who  was  patting;  into  opera- 
tion the  ri(;hts  which  he  proposed  to  enforce  his 
debt  was  not  a  person  interested  because  he  does 
not  take  nnder  the  testator's  will.  It  appears  to 
me  that  a  creditor  of  a  deceased  person,  who  is 
looking  to  the  property  of  that  deceased  person 
tor  the  repayment  of  his  debt,  is  a  party  inter- 
ested in  the  property  out  of  which  the  executor 
has  paid  solicitors'  bills,  and  is  therefore  entitled 
to  obtain  taxation  of  those  bills. 

Solicitors  for  the  applicant.  Storey,  Cowlind, 
and  HiM,  agents  for  Merrilt  and  Ede,  Cardiff. 

Solicitors  for  the  respondents,  /.  T.  LewU,  for 
ItabtrU,  Jonet,  and  Everett,  Cardiff. 


Thursday,  July  21. 
(Before  Bttcklex',  J.) 
Be  Geosoe  Boutledoe   and  Sons  Lighted; 
Hummel  v.  Geoboe  BouTLEDaE  and  Sons 

LiHITBD.  (a) 

Company — J««tte  of  dehentnree  by  eompany — Pur- 
ehase  by  company  as  traiuferee  —  Company 
entered  on  register  at  oumer — Snbeequent  sale  by 
company  a$  transferor. 

A  limited  company  auihorised  to  issue  debentures 
issued  them,  and  then  purchased  certain  of  them 
on  the  market.  The  transfers,  tohich  were  in  the 
usual  common  form,  named  the  company  as 
transferee,  and  the  company  entered  its  own 
name  on  the  register  as  the  holder.  The  debent  ures 
were  also  stamped  on  the  back  viith  a  note  of 
transfer. 

Subsequently  the  company  transferred  these  deben- 
tures to  various  people  for  valu^.  The  transfers 
were  in  common  form,  the  company  being  named 
as  transferor,  and  the  debenture*  were  again 
stamped  with  a  note  of  transfer.  The  company 
then  entered  the  transferees  on  the  register  as 
the  holders. 

Held,  that  the  transfers  from  the  company  to  the 
transferees  had  no  effect,  and  that  the  debentures 
were  not  entitled  to  rank  pari  passu  with  other 
debentures  of  the  same  issue. 

Further  consideration. 

Greorge  Boatledge  and  Sons  Limited  were  in- 
corporated on  the  19th  Not.  1889.    The  articles  of 

association  provided : 

5.  The  objeota  of  the  oompany  are  (a)  to  aeqnire  the 
^odwill  of  the  bniinesi  of  wholesale  and  retail  book- 
■ellen  and  pnbliahera  oarried  on  at  Broadway,  Lndgate- 
hiU,  in  the  City  of  Loadon ;  (b)  to  oarry  on  the  said 
bnsineas. 

6.  To  borrow  or  lalie  by  the  iisae  of  bonds,  mort- 
gages, or  any  other  securities  charged  npon  all  or  any 
part  of  the  undertaking  or  property  o(  the  oompany,  in- 
olnding  its  imcallcd  capital,  or  after  the  regiitration  of 
the  oompany  by  the  issoe  of  debentures  or  debenture 
stock,  perpetoal  or  terminable,  or  without  any  inob 
■eontity,  and  npon  any  snoh  terms  as  to  priority  or 
otherwise  as  may  be  thongbt  fit,  snob  snme  of  money 
as  may  be  tbooght  expedient,  and  in  particular,  bnt  not 
to  as  to  restriot  the  general  powera  herein  contained, 
after  the  reciatration  of  the  oompany,  to  create  first 
mortgage  debentures  for  an  aggregate  anm  of  75,0001., 
carrying  interest  at  5  per  cent,  per  annum,  and  if 
neoesaary  or  deairable  at  any  time  to  renew  any  of  anch 
flrat  mortgage  debentures ;  bnt  the  oompany  shall  not 
haya  power  at  any  time  during  the  exiatenoe  of  any 

(a)  Beported  b;  W.  Huhtu  Bokd,  Eaq.,  Bartlater-aWLav. 


firat  mortgage  debentnrea  so  oreatad,  or  any  first 
mortgage  debentures  iatned  in  renewal  thiresf,  io 
grant  any  mortgage  or  charge  of  any  kind  which  ahall 
have  priority  oTer  or  rank  with  the  mortgage  or  charge 
created  by  anch  first  mortgage  debentnrea  without  the 
oonaent  in  writing  of  the  holdera  of  the  flrat  mortgage 
debentures  for  the  time  being  outatanding. 

107.  Withont  prejudice  to  the  generpl  powera  con- 
ferred by  the  laat  preceding  olauie,  and  to  the  other 
powera  conferred  hereby,  it  ia  hereby  expreaely  deelind 
that  the  direotora  ahall  have  the  following  powera :  (7) 
They  may  from  time  to  time  borrow  for  the  pnrpoiea  of 
the  oompany  anch  auma  of  money  aa  they  may  think 
proper,  and  they  may  aeoure  the  repayment  of  any 
money  so  borrowed  and  the  interest  thrreonjby  mortgage 
of  the  whole  or  any  part  of  the  company'a  property  inolnd- 
iogoapital,  whether  called  up  or  nof,  or,  after  the  regis- 
tration of  the  oompany,  by  the  issue  of  mortgage  or  other 
debentures  or  bands,  or  upon  such  other  aecurity  and 
upon  auoh  terms  aa  they  m«y  think  fit,  and  in  parlionlar, 
but  not  ao  aa  to  restriot  the  general  powers  hereby  con- 
ferred, may  after  the  registration  of  the  oompany, 
oreate  first  mortgage  debentures  for  an  aggregate  anm 
of  75,0001.,  carrying  interest  at  5  per  cent,  per 
annum,  which  shall  have  priority  oTer  all  other  mott- 
gages  or  sccurit'ea  of  the  oompany.  And  they  may 
from  time  to  time  appoint  directors  or  othera  to  aet  aa 
trcatees  of  any  mortgage  or  other  security,  with  or 
withont  remnnsration  to  be  paid  by  the  oompany.  (8) 
They  may  delegate  to  the  managing  directors  or 
managing  director  for  the  time  being  all  or  any  of  tlie 
powera  hereby  made  exercisable  by  them,  except  thoae 
relating  to  aharea  and  borrowing,  and  any  otbera  as  t» 
whioh  apecial  provisioDs  inoonsistent  with  such  delega- 
tion are  herein  oontaiied. 

Un  the  7th  Jan.  1890  the  company  issned  750 
first  mortgage  debentures  of  1002.  each,  carrying 
interest  at  the  rate  of  5  per  cent,  per  annum,  and 
charged  by  way  of  floating  security  the  under- 
taking of  the  oompany,  and  all  property  what- 
Boever  and  wheresoever,  present  and  future,  of 
the  company,  with  the  payment  of  the  prin<npal 
moneys  and  interest  thereby  secured. 

The  debentures  were  subject  to  the  following 
conditions : 

1.  This  debenture  is  one  of  a  aeriea  of  like  deben- 
tures, limited  to  the  sum  of  75,0001.,  issued  or  to  be 
issued  by  the  oompany.  The  debentnrea  of  the  aaid 
ieriea  are  all  to  rank  pari  passu  aa  a  firat  charge  on  the 
property  and  aaaets  of  the  oompany  withont  any  pre- 
ference or  priority  one  over  another,  and  such  charge  ia 
to  be  a  floating  seonrity,  bnt  so  that  the  oompany  is  not 
to  be  at  liberty  to  create  any  mortgage  or  oharge  in 
priority  to  the  said  debentures. 

3.  The  oompany  will  keep  a  regisi»r  oontaining  the 
names  and  addresses  of  the  holders  for  the  time  being 
of  tha  debentures,  and  such  register  ahall  at  all  reason- 
able times  during  buaineaa  honra  be  open  to  the  inspec- 
tion of  the  registered  holder  of  this  debenture  and  hia 
legal  personal  representatives,  or  any  person  anthoriaed 
in  writing  by  him  or  them. 

4.  Every  transfer  of  this  debenture  must  be  in  writing 
under  the  hand  of  the  regiatered  holder  or  his  legal  per- 
sonal representatiTe.  The  transfer  and  this  debentora' 
must  be  delivered  at  the  registered  ofiSoe  of  the  oompany 
with  a  fee  of  2e.  6d.  and  anch  evidence  of  identity  or 
title  as  the  oompany  may  reasonably  require,  and  there- 
upon the  transfer  will  be  registered. 

5.  The  regiatered  holder  of  thia  debenture  sbaU  for 
all  pnrpoaea  te  regarded  aa  ezolosively  entitled  to  tha 
benefit  thereof,  and  the  company  ahall  not  be  bound  to 
enter  on  the  regiater  notice  of  any  truat,  or  to  reoogniad 
any  right  in  any  other  peraon. 

10.  The  oompany  will  on  the  lat  day  of  Oot.  1899 
and  on  the  lat  day  of  Oct.  in  every  subsequent  year 


Digitized  by 


Google 


Not.  5,  1904.] 


THE  LAW  TIMES. 


[Vol.  XCI.-289 


Gh.  Diy.]    jB«  G.BouTLEDaB  &SoNa  LiM.;  Hummel  o.  G.  Boutlbdob  &  Sons  Lim.    [Gh.  Diy. 


icdeem,  at  a  preminm  of  5  per  cent.,  equal  to  1051.  per 
bond,  one-tenth  of  the  said  debentnre  until  the  whole  of 
the  eaid  anm  shall  have  been  paid  off. 

15.  It  shall  be  lawfnl  for  the  coznpanr  at  any  time 
before  the  1st  day  of  Oct.  1896,  at  its  option,  to  post- 
pone the  day  hereinbefore  fixed  for  the  oommenoement 
of  the  redemption  of  these  debentarei  for  any  number 
of  year*,  not  exceeding  five  years,  from  ths  lat  day  of 
Oat.  1896,  and,  if  the  company  shall  determine  npon  any 
mch  postponement,  notice  thereof  shall  be  given  to  the 
registered  holders  of  these  debentares,  and  the  redemp- 
tion of  these  debentures  shall  be  carried  ont  under  the 
proTiaions  hereinbefore  contained  as  if  inch  latter  d»y 
Iiad  been  hereby  named  instead  of  the  said  1st  day  of 
Oot.  1896. 

The  company  parohased  in  the  open  market 
at  varioaa  times  prior  to  the  let  Oct.  1S96  sixteen 
of  these  first  mortgage  debentures,  and  entered 
its  own  name  on  the  register  as  the  registered 
bolder.  The  transfers  were  in  the  usual  common 
form: 

I  of  in  oonsideration  of  the  sum  of  £ 

IMtid  to  me  by  Oaorge  Bontledge  &  Sons  Limited, 
hereinafter  called  the  transferees,  do  hereby  bargain,  sell, 
assign,  and  transfer  to  the  transferees  the  debantare 
nombered  of  and  in  the  undertaking  called  George 

Bontledge  A,  Sons  Limited. 

The  debentares  were  then  stamped  on  the  back 
(with  a  rubber  stamp)  thus  : 


This     bond     was     transferred 
on   the  day  of   18... 

I  from 

'  to  Qeorge  Bontledge  &  Sons  Ltd. 

{  Secretary. 


Sabseqnentlj  the  company  transferred  these 
debentares  to  varions  people  for  valne,  and 
executed  to  the  purchasers  transfers  in  the 
common  form : 

We,  George  Bontledge  &  Sons  Limited,  in  considera- 
tion of  the  anm  of  £  paid  to  os  by  ,  herein- 
after called  the  transferees,  do  hereby  bargain,  stll, 
•align,  and  transfer  to  the  transferees  the  debentnre 
nnmbered  of  and  in  the  nndertaking  called  Qeorge 
Sontledge  &  Sons  Limited. 

These  debentares  were  again  stamped  on  the 
back  thas : 


This     b3nd     was     transferred 

on  the  day  of  18... 

from  George  Bontledge  &  Sons  Ltd. 

to 

Secretary. 


And  the  porchasers  were  entered  on  the  books 
of  the  company  as  the  registered  holders. 

These  transactions  occiirred  over  and  over  again 
inreepect  of  varioas  debentures,  and  when  this 
action  was  commenced  a  number  cf  creditors 
jinrported  to  be  holding  debentures  acquired  from 
the  company  in  this  manner. 

On  the  Slat  July  1900  a  summons  was  taken 
ont  by  the  holders  of  the  first  mortgage  deben- 
tares asking  for :  (1)  a  declaration  that  the  first 
mortgage  debentures  constituted  a  first  charge 
upon  the  undertaking  of  the  company;  (2)  ac- 
counts, inquiries,  and  directions. 

On  tiie  9th  Aug.  1900  the  usual  judgment  in  a 
debenture-holder's  action  was  pronoonced  con- 
taining directions  for  accounts  and  inquiries,  and 
notice  of  this  judgment  was  served  on  all  the 
debenture-holders  on  the  lith  Sept.  1900. 


The  master,  by  his  certificate  dated  the  23rd 
Sept.  1904,  found,  amongst  other  things,  that  it 
was  doubtful  if  the  assets  of  the  company  charged 
by  the  first  mortgage  debentures  were  sufficient 
for  the  payment  of  the  debentures  in  full. 

This  was  a  summons  taken  ont  in  the  action, 
the  holders  of  the  debentures  which  had  been 
dealt  with  by  the  company  being  made  rcEpon- 
dents,  to  determine  (among  other  things)  the 
question  raised  on  the  minutes,  whether  the 
respondents  were  entitled  to  be  treated  or  to  rank 
as  holders  of  first  mortgage  debentures. 

J.  K.  Young  (Aslbwry,  K.C.  with  him)  for  th» 
plaintiffs  and  the  defendant  company.  —  The 
debentares  as  soon  as  they  came  into  the  com- 
pany's hands  became  dead.  The  company  were 
in  the  position  of  a  creditor  to  themselves,  and  in 
WatU  V.  Byrnes  (1  De  G.  M.  &  G.  240)  Knight 
Bruce,  L.J.,  atp.2-14,said:  "Itisplainthataperson 
who  borrows  money  cannot  be  his  own  creditor  or 
set  up  an  incumbrance  of  his  own  against  his 
creditor."  A  mortgagor  cannot  set  up  against 
his  own  incumbrancer  any  other  incumbranca 
created  by  himself : 

Otter  v.  lord  Toua,  6  De  G.  M.  &  Q.  638. 

Earle  for  W.  B.  Fordham,  one  of  the  respon- 
dents to  the  summons. — If  the  intention  of  the 
company  was  to  keep  alive  the  security,  it  is  kept 
alive.  There  is  no  evidence  in  the  deed  or  th» 
circumstances  of  any  intention  to  extinguish,  and 
it  is  for  my  benefit  to  keep  it  alive.  The  charg& 
is  not  extinguished : 

Liquidation  Eitatei  Purchase  Company  Limited  v. 
WiUougUy,  74  L.  T.  Bep.  228 ;  (1898)  A.  C.  321. 

The  company  intended  to  give  me  a  debenture, 
and  the  principle  of  equity  that  what  is  agreed  to 
be  done  is  considered  as  actually  done  applies  to 
the  case  of  a  company  as  completely  as  it  does  in 
the  case  of  individuaLa : 

Strand  JfiMt'c   Hall    Company  Limited,  13  L.  T. 
Bep.  177. 

He  also  referred  to 

Re  Queeneland  Land  and  Coal  Company  i  Davi$ 
V.  JtforMn,  71  L.  T.  Bep.  115 ;  (1898)  A.  C.  321. 

[BtJCELBT,  J.  referred  to  Ashbumer  on  Mort- 
gages, 1st  edit,  p.  475.] 

Bueknuuier,  E.G.  and  Aihworth  James  for  tbre» 
of  the  respondents. — The  evidence  of  intention  ia 
best  shown  by  the  document ;  the  document  is 
evidence  of  the  charge.  Where  the  owner  of  an 
equity  of  redemption  pays  off  a  mortgage  and 
takes  an  assignment  of  the  mortgage,  and  the 
documents  or  circumstances  show  an  intention  to 
keep  alive  the  security,  it  is  not  extinguished,  but 
enures  for  the  benefit  of  the  owner  of  the  equity 
of  redemption : 

Thorne  r.  Cann,  71  L.  T.  Bep.  852 ;  (1895)  A  C.  11. 

Lord  lllacnaghten  said  in  Thorne  t.  Cann  (ubi 
sup.),  at  p.  18:  "Nothing,  I  think,  is  better 
settled  thiui  this,  that  when  the  owner  of  an 
estate  pays  changes  on  the  estate  which  he  is  not 
personally  liable  to  pay,  the  question  whether 
those  charges  are  to  be  considered  as  extinguished 
or  as  kept  alive  for  his  benefit  is  simply  a  ques- 
tion of  intention.  Yon  may  find  the  intention  ia 
the  deed,  or  you  may  find  it  in  the  circumstances 
attending  the  transaction,  or  you  may  presume 
an  intention  from  considering  whether  ic  is  or  ia 
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not  for  his  benefit  that  the  charge  Bhonld  be  kept 
on  foot."    They  also  cited 

Stevens  t.  Mid-HanU  Railway,  29  L.  T.  Kep.  318  ; 

Capital  and  Counties  Bank  Limited  t.  Rhodes,  88 
L.,T.  Rep.  255  ;  (1903)  1  Ch.  631. 

BuCELBT,  J.— I  should  have  thought  this  case 
was  nnargnable ;  I  have  heard  argument  upon  it, 
and  I  am  still  of  opinion  that  it  is  unarguable.  The 
company  had  power  to  issue  debentures  to  secure 
sums  up  to  the  aggregate  of  75,000{.,  each  deben- 
ture ranking  pari  pa$»u  with  the  others.    The 
debentures  are  in  the  usual  common  form.   There 
is  a  covenant  to  pay  the  principal  at  the  date  when 
it  becomes  due,   and  in  the  meantime  to  pay 
interest  on  the  same.    There  is  also  a  charge  by 
way  of  floating  security  on  the  undertaking  and 
assets  of  the  company.    Amongst  the  conditions 
printed  on  the  debenture  is  one  that  a  register  of 
debenture-holders   shall  be  kept  in  whicn  every 
transfer  shall  be  entered.    What  happened  was 
this.     The  company  issued  all  the  debentures, 
And  the  names  of   the  debenture- holders   were 
entered  on  the  company's  register  as  the  holders. 
Subsequently  the  company  bought  in  the  open 
market  some  of  its  own  debentures.    Upon  those 
purchases  this  took  place.    The  debenture-holder 
-executed  to  the  company  itself  a  transfer  in  the 
common    form.      The    debenture    having    been 
•delivered  at  the  ofSce  of  the  company  for  regis* 
tration  was   then  stamped   on  the  back  with  a 
note  of  transfer.    In  toe  case  of  the  debenture 
which  is  before  me  there  is  a  record  of  its  transfer 
from  Edward  Kinder  to  G.  W.  Davis  and  from 
O.  W.  Davis  to  the  company  in  1893.    Then  they 
made   an   entry  in   the  legister  of   debenture- 
holders  that  George  Boutledge  and  Sons  Limited 
were  the  registered  holders  of  this  debenture. 
What  was  the  effect  of  that  transaction  P    The 
-company  has   become  the  assignee  of  its  own 
debt  and  become  bound  to  pay  itself  lOOZ.  and 
interest,  and  it  has  also  become  the  assignee  of 
its  own  obligation  to  pay  its  own  debt  and  of  a 
«harge  wpon  its  own  property  to  secure  the  pay- 
ment.   The  result  is,  to  my  mind,  that  the  debt  is 
Absojutely  gone.    A  man  cannot  be  the  assignee 
of  his  own  jdebt,  and  a  mortgagor  cannot  be  the 
mortgagee  of  his  own  property,  and,  inasmuch 
as  the  debt  is  gone,  the  security  is  also  gone. 
Subsequently    the    company    transferred    these 
debentures,  and  the  transfer  was  again  in  the 
-common  form.    The  debenture  was  stamped  as 
before  with  a  note  of  transfer,  "This  bond  was 
transferred  Oct.  28th,  1903,  from  G.  Boutledge' 
and    Sons    Limited    to    W.    F.    Narraway    and 
0.  Gow.  Secretary,"  and  their  names  were 

put  on  the  register  in  respect  of  this  deben- 
ture. It  seems  to  me  that  that  operation  had  no 
«ffect ;  W.  F.  Nai-raway  and  C.  Gow  were  trans- 
ferees of  nothing.  There  was  no  debt  in  exist- 
ence and  no  security  in  existence  at  the  date  of 
the  transfer  to  them.  A  second  argument 
was  raised  on  this  question.  It  is  said  quite 
truly  that  the  person  who  took  the  transfer  paid 
his  money  for  it ;  that  he  thought  that  what  was 
being  transferred  to  him  was  a  debenture  forming 
part  of  the  issue  of  76,0002.  which  the  company 
was  authorised  to  issue ;  and  that  the  company 
was  bound  to  give  eftect  to  that  which  was  the 
real  bargain  between  the  parties  by  issuing  to 
him  a  new  debenture,  if  this  trans  a?tIon  did  not 
result  in  giving  him  such  a  security.  Was  there 
such  a  contract  P    To  my  mind  tLere  was  not. 


To  take  an  example.    Let  us  suppose  that  it  is  a 
condition  of  this  issue  that  a  debenture  should  not 
be  assignable  free  from  equities.    The  transferee 
of  such  debenture  would  get  that  to  which  tiiere 
were  attached  equities  subsisting  at  the  date  of 
the  transfer  as   between  the  company  and  the 
debenture-holders.    He  would  get  something  to 
which  equities  attached — ^that  is  to  say,  equities 
which  were  attached  to  the  debt.    His  contention 
is  not  that  he  is  necessaiily  an  assignee  of  the 
debt,  but  that  he  is  a  person  who,  if  he  did  not  get 
that  which  was  nominally  assigned,  was  entitled 
to  get  a  new  thing  which  was  to  be  a  debenture  free 
from  equities.  Bat  he  did  not  bargain  for  that.  He 
made  a  bargain  by  which  he  was  to   get  some- 
thing which  bad  l>ecome  a  dead  thing.     What  he 
bargained  for  and  what  he  knew  he  was  getting 
was  a   transfer  of  a  debenture.    The  fad  that 
the  debenture  was  dead  did  not  affect  the  bar- 
gain.   It  is  true  that  he  did  not  pay  bis  money 
in  that  expectation,  but  that  is  all  he  did  get. 
There  was  no  contract  between  him  and  the  com- 
pany except  that  he  should  have  an  assignment 
of  the  debenture.    The  second  ground,  therefore, 
on  which    the  argument  for  the  respondents  is 
put  fails.    I  agree  that  if  there  is  a  contract  that 
a  person  is  to  have  a  loan  on  the  terms  that  the 
lender   is  to   have  a  binding   security,  and  be 
does  not  get  that  which  he  contracted  to  have, 
he  has  the  right  to  be  placed  in  the  same  position 
as  if  he  had  got  it.    But  this  loan  was  different; 
it  was  not  made  on  the  terms  that  there  should 
be  issued  to  the  lender  a  particular  security,  but 
that  there  should  be  transferred  to  him  some- 
thing which  was  not  a  security — something  which 
the  company  has  not  got  and  cannot  therefore 
transfer  to  liim.    I  thmk  that  these  sixteen  de- 
bentures have  ceased  to  be  securities,  and  I  there- 
fore declare  that  they  do  not  rank  part  passu  with 
the  other  debentures  of  the  same  issue. 

Solicitors  for  the  plaintiffs  and  defendant  com- 
pany, B.  S.  Taylor,  Son,  and  Humbert. 

Solicitors  for  the  respondents,  Seaton  Taylor ; 
H.  J.  Manning ;  Nathaniel  Beynolds. 


Jtdy  21  and  22. 

(Before  Buckley,  J.) 

MiLWAED    r.    Babrt    Ueban    Distbict 

CoDNCIL.  (o) 

Education  —  Scheme  made  by  local  education 
authority — Approval  of  Board  of  Education — 
Edtieation  committee— Retirement  of  members 
— Betolvtion  altering  order  of  retirement— 
Education  Act  1902  (2  Edw.  7,  c.  42),  m.  1, 
17  (1),  21  (3). 

Where  a  local  education  authority  has  prepared  a 
schema  and  appointed  an  education  commtftee 
under  sect.  17  (1)  of  the  Education  Act  1902,  and 
the  scheme  provides  for  the  retirement  of  members 
in  a  certain  order : 

Held,  that  the  council  cannot  tubseqitently  rescind 
its  previous  resolutions  and  alter  the  preserved 
method  of  retirement,  and  that  the  council  is 
functus  officio  until  it  gets  a  new  scheme 
approved  under  sect.  21  (3)  of  the  Act. 

Motion. 

The   Barry  Urban   District   Council  was  the 

"  local  education  authority  "  for  the  district  ci 

(a)  Bsportad  bj  W.  Huhtib  Bobo,  Bm].,  BuTtotar>«»X»w. 
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Bany  under  the  proviso  of  aaoL  1  of  the  Educa- 
tion Act  1902  (2  Edw.  7,  c.  42). 

Sect.  1  provides : 

For  the  pnrpoies  of  thia  Act  the  oonnoil  of  every 
oenntr  and  of  every  oonnty  boroagrh  shall  be  the  looal 
ednoation  aathority.  Provided  that  the  oonnoU  of  a 
boTongh  irith  a  popolation  of  over  ten  thoaiand  or  of 
ac  nrban  dittriot  with  a  popnlation  of  over  twenty 
thousand  shall,  as  reepeots  that  borough  or  district,  be 
the  loeal  edaoation  authority  for  the  purposes  of  Port  3 
of  this  Aot,  and  for  that  purpose,  as  respects  that 
horoogh  or  district,  the  expression  "  local  edaoation 
•othotity  "  means  the  council  of  that  borongh  or  district. 

On  the  16th  March  1903  the  oooncil  prepared  a 
acheme  under  sect.  17,  sub-sect.  1,  of  the  Act. 
The  scheme  provided  that 

1.  The  education  oommittee  (hereinafter  called  "the 
committee ")  shall  when  complete  consist  of  nine 
members,  including  persons  of  experience  in  edaoation 
and  persons  acquainted  with  the  needs  of  the  various 
kinds  of  schools  in  the  Barry  Urban  District,  appointed 
by  the  Barry  Urban  District  Council  (hereinafter  called 
"  the  oonnoil "),  five  being  members  of  the  connoil,  and 
four  other  members  of  whom  two  at  least  mnst  be  chosen 
from  outside  the  oounoil,  one  at  least  of  these  two  being 
a  woman. 

2.  After  the  30th  day  of  April  1904  one  member  at  least 
of  the  oommittee  shall  be  one  of  the  four  representatives 
whioh  the  oonnoil  will  henceforward  appoint  on  the 
body  of  school  managers  of  the  Barry  County  School. 

3.  One  of  the  members  of  the  oommittee  shall  be  one 
of  the  councillors  of  the  Glamorgan  Connty  Council 
representing  a  portion  of  the  nrban  district  of  Barry,  or 
an  alderman  of  the  Olamorgan  County  Council  who  has 
previously  been  a  oonnty  aouno  llor  representing  a 
portion  of  ths  urban  district  of  Barry. 

4.  One  at  least  of  the  members  of  the  committee  shall 
be  a  person  well  acquainted  with  the  commercial  and 
industrial  conditions  of  the  urban  district  of  Barry. 

.  5.  AftertheSOth  day  of  April  1901  one  member  of  the 
oommittee  shall  be  appointed  after  consnltation  with  the 
oonnoil  of  ths  University  of  Cardiff. 

6.  The  five  members  of  the  oommittee  who  are 
elected  as  members  of  the  oonnoil  shall  not  hold  office 
after  they  oease  to  be  members  of  the  oounoil,  and  the  one 
member  of  the  committee  who  is  elected  as  a  councillor 
or  alderman  of  the  Olamorgan  County  Council  shall  not 
hold  offioe  after  he  ceases  to  be  a  member  of  the  connty 
connoil.  Snbjeot  thereto  the  members  of  the  oommittee 
shall  hold  office  for  three  years,  provided,  nevertheless, 
that  one- third  shall  go  ont  of  office  on  the  1st  day  of  May 
in  the  year  1904  and  in  each  snooeeding  year.  The 
coonoil  shall  determine  the  order  in  which  they  shall  retire. 

7.  Members  appointed  to  fill  oasnal  vacancies  shall  be 
appointed  only  for  the  remainder  of  the  term  of  office  of 
the  outgoing  members,  and  subjeet  to  the  same  pro- 
visions as  regulated  the  appointment  of  such  members. 

8.  Any  member  who  is  inoMiaoitated  from  acting  or 
who  indioates  in  writing  to  the  oommittee  a  wish  to 
(saign,  or  who  is  absent  from  all  meetings  of  the  oom- 
mittee during  a  period  of  three  months  (.except  for  some 
reason  approved  by  the  oonncil),  shall  thoreupon  osase 
to  be  a  member  of  the  oommittee. 

This  scheme  received  the  sanction  of  the  Board 
of  Education  on  ths  16th  April  1903,  and  the  Act 
came  into  operation  in  the  district  on  the  18th 
April  1903. 

On  the  20th  April  1903,  at  the  annual  meeting 
of  the  connoil,  the  members  of  the  committee  were 
appointed,  the  plaintiff  John  Milward,  who  was  a 
member  of  the  council,  being  one  of  those  ap- 
pointed :  and  a  resolution  was  passed 

That  the  two  co-opted  members  of  the  oommittee  and 
the  Olamurgaa  Ounnly  Council  rtpreseutatite  retire  at 


the  end  of  the  first  year,  and  that  the  other  members  of 
the  oommittee  retire  at  the  end  of  the  second  or  third 
year,  according  to  the  number  of  votes  received,  as 
follows  :  At  the  end  of  the  second  year,  Messrs.  J.  A. 
Hnghes,  J.  H.  Jose,  and  J.  Milward  ;  and  at  the  end  of 
the  third  year,  Messrs.  B.  Evans,  D.  Lloyd,  and  J.  A. 
Manaton. 

Sect.  17,  sub-sect.  1,  enacts : 

Any  oonnoil  having  powers  under  this  Act  shall  estab- 
lish an  ednoatlon  committee  or  education  oommittees 
constituted  in  aocordance  with  a  scheme  made  by  the 
oounoil  and  approved  by  the  Board  of  Education  :  Pro- 
vided that  if  a  council  having  powers  nnder  Fart  2  of 
this  Act  determine  that  an  education  committee  is 
unnecessary  in  their  case,  it  shall  not  be  obligatory  on 
thsm  to  establish  such  a  committee. 

Sect.  21,  sub-sect.  3,  enacts : 

A  scheme  under  this  Act  when  approved  shall  have 
effect  as  if  enacted  in  this  Aot,  and  any  such  scheme  or 
any  provisional  order  made  for  the  purpose  of  such  a 
scheme  may  be  revoked  or  altered  by  a  scheme  made  in 
like  manner  and  having  the  same  effect  as  an  original 
scheme. 

The  standing  orders  for  the  regulation  of  the 
proceedings  of  the  council  and  its  committees 
provided : 

35.  No  motion  to  rescind  any  reaolniion  which  has  been 
passed  within  the  precsdiog  six  months,  nor  any  motion 
to  the  same  effect  as  any  motion  whioh  has  been  nega- 
tived within  the  preceding  six  months,  shall  be  in  order 
unless  one  month's  notice  thereof  shall  have  been  given, 
and  unless  mention  thereof  shall  have  been  made  in  the 
notice  of  the  meeting  at  which  it  is  to  be  disoussed. 
When  any  such  motion  has  been  disposed  of  by  the 
oonnoil  for  the  second  time,  it  shall  not  be  competent 
for  any  member  to  propoee  a  similar  motion  within  a 
furthsr  period  of  six  months. 

40.  It  shall  be  competent  for  any  mcmbsr  of  the  connail 
for  any  speoific  purpose  and  object  to  mive  the  suspen- 
sion of  aU  or  apy  of  the  standing  orders ;  and  if  at  least 
two-thirds  of  the  members  present  vote  for  such  suspen- 
sion, the  same  shall  be  suspended  until  the  speoifioobject 
forming  the  ground  of  such  motion  shall  be  decided  upon 
and  disposed  of  by  the  council ;  otherwise  no  standing 
orders  shall  be  suspended. 

On  the  18th  April  1904,  at  the  annual  meeting 
of  the  council — the  constitution  of  the  council 
having  largely  altered  since  the  meeting  of  the  20th 
April  1903  by  re-election — a  resolution  was  passed 
by  the  council  by  the  necessary  two-thirds 
majority  "  That  the  standing  orders  of  the  council 
be  suspended  in  order  to  discuss  the  constitution 
of  the  education  committee." 

The  following  resolution  was  then  passed : 
That  so  much  of  the  resolution  passed  by  the  oonnoil 
on  the  20th  April  1903,  deciding  that  Miss  M.  E. 
Meredith  [who  was  one  of  the  co-optsd  members] 
should  retire  from  the  edaoation  oommittee  at  the  end 
of  the  first  year,  and  that  Mr.  J.  Milward  ehould  retire 
from  saoh  committee  at  the  end  of  the  second  year,  be 
resoinded,  and  that  in  lien  thereof  Miss  M,  E.  Meredith 
retire  on  the  1st  May  1905  and  Mr.  J.  Milward  retire  on 
the  1st  May  1904. 

On  the  2lBt  June  1904  the  plaintiff  took  out  a 
summons  against  the  defendant  council  asking 
for  (1)  "A  declaration  that  a  resolution  of  the 
defendants  passed  on  the  loth  April  1904,  to  the 
effect  that  the  plaintiff  should  retire  from  the 
Barry  Urban  District  Education  Committee  on 
the  1st  May  1904,  was  and  is  ultra  vires,  and  that 
the  plaintiff  is  entitled  to  act  as  a  member  of  such 
committee  until  the  period  of  two  years  from  the 
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date  of  his  appointment  as  a  member  thereof 
shall  bare  expired."  (2)  "  An  injanction  restrain- 
inK  the  defendant  from  preventing  the  plaintifC 
from  or  interfering  with  the  plaintiff  acting  as  a 
member  of  the  committee  during  the  period 
aforesaid." 

This  was  a  motion  hj  the  pladntifE  "  that  the 
defendant  may  be  restrained  from  preventing  the 
plaintiff  from  or  interfering  with  the  plaintiff 
acting  as  a  member  of  the  Barry  Urban  District 
Edncation  Committee  until  the  trial  of  this 
action  or  until  further  order,  or  that  such  order 
may  be  made  in  the  premises  as  the  court  shall 
think  fit." 

It  was  agreed  to  treat  the  hearing  of  the 
motion  as  the  trial  of  the  action. 

BwikoKuter,  E.C.  and  Leigh  Clare  for  the 
plaintiff. 

Aslhury,  E.C.  and  8.  0.  Ltuhington  for  the 
defendant. 

BucKLET,  J. — By  sect.  17  (1)  of  the  Education 
Act  1902,  the  council  had  power  to  "  establish  an 
education  committee,  constituted  in  accordance 
with  a  scheme  made  by  the  council  and  approved 
by  the  Board  of  Edncation,"  and,  by  sect.  21  (3), 
"  A  scheme  under  this  Act,  when  approred,  shall 
hare  effect  as  if  enacted  in  this  Act,  and  any 
such  scheme,  or  any  provisional  order  made  for 
the  purposes  of  such  a  scheme,  may  be  revoked  or 
altered  by  a  scheme  made  in  like  manner  and 
having  the  same  effect  as  the  original  scheme." 
What  took  place  was  this,  that  this  urban  district 
council  made  a  scheme  which  was  duly  approred 
under  the  Act  of  Parliament,  and  by  that  scheme 
it  provided  that  the  education  committee  should, 
when  complete,  consist  of  nine  members,  who  woold 
be  appointed  in  rarious  ways,  and  with  a  prorision 
in  art.  6  that,  subject  to  something  which  I  need 
not  read,  the  members  of  the  committee  should 
hold  offioe  for  a  period  of  three  years,  provided, 
nevertheless,  that  one-third  should  go  out  of  o£Bce 
on  the  Ist  day  of  May  in  the  year  1904  and  in 
each  succeeding  year,  and  the  council  shall  de- 
termine the  order  in  which  they  shall  retire." 
Now,  it  is  to  be  noticed  that  the  Act  simply  pro- 
vides that  the  council  shall  establish  an  education 
committee.    As  to  what  their  number  is  to  be, 
and  how  they  are  to  retire,  and  all  other  details, 
are  left,  so  far  as  the  Act  is  concerned,  to  be  de- 
termined under  the  term  "  establish."  The  council 
is  to  establish  the  committee,  determine  its  con- 
stitution, and  so  on,  and  then  that  which  it  so 
establishes  is  to  be  the  education  committee,  and 
the  scheme   is   not   altered.    Under   the   term 
"  establish  "  it  either  could  or  could  not  determine 
the  method  of  retirement.    If  it  could  not  deter- 
mine the  method,  of  course  it  could  not  resolve 
that  one  of  the  members  should  be  retired  at  a 
particular  date.    I  have  no  doubt  myself  that  it 
could  determine  the  method  of  retirement.    If  it 
determined  the  method  of  retirement,  could  it 
reserve  to  itself  power  from  time  to  time  to  vary 
that  which  it  had  onoe  established  under  Act  of 
Parliament  ?    I  think  not.     What  it  did  was  this. 
At  a  meeting  of  the  20th  April  1903  it  appointed 
certain  persons,  of  whom  Mr  Mil  ward,  the  plaintiff 
in  this  action,  was  one.    It  went  on  to  provide  in 
the  same  resolntions  that  certain  persons,  of  whom 
Mr.  Milward  is  not  one,  should  retire  at  the  end 
of  the  first  ^ear,  and  that  at  the  end  of  the  second 
year    certain    persons,  of  whom   Mr.  Milward 


is  one,  should  retire,  and  that  at  the  end  of  the 
third  year  certain  other  persons  shonld  retire. 
Sabseqaently,    on    the    18th    April    1904,     it 
passed  this   resolution,   that    so    much    of    the 
resolution  passed  in  1903,  deciding  that  a  certain 
lady,  Miss  Meredith,  should  retire  at  the  end 
of  the  first  year,  and  Mr.  Milward  at  the  end 
of  the  second  year,  be  rescinded,  and  that  in  lies 
thereof  Miss  Meredith  retire  in  1905,  which  will 
be  the  second  year,  and  Mr.  Milward  retire  on 
the  Ist  May  1904,  which  will  be  the  first  year — 
that  is  to  say,  it  parported  to  rescind  a  resolution, 
which  it  had    previously   arrived  at,   that    Mr. 
Milward  should  retire  in  the   second  year,  and 
required  him  to  retire  in  the  first  year  instead.    £ 
think  it  had  no  power  to  do  so.    When  in  1903 
it  passed  the  resolation  that  he  be  appointed 
and  that  he  do  retire  at  the  end  of  the  second, 
year  it  was  acting  fanctue  officio  until  it  got  a. 
new  scheme  approred  under  sect.  21  (3)  of  the  Act 
of  Parliament.     It  had  appointed  Mr.  Milward 
to  be  a  member  of  the  education  committee  to 
hold  offioe  until  the  1st  May  1905.    The  argament 
on  the  other  side  really  comes  to  this,  that  by 
introducing  into  the  scheme  the  words,   "The 
conncil   shall  determine  the  order  in  which  they 
shall  retire,"  the  conncil  had  prorided  that  it 
shall  from  time  to  time  determine  the  order  in 
which  they  shall  retire.    I  do  not  think  it  had 
any  power  to  do  that.    Its  one  power  was  to  make 
a  scheme  which  was  to  be  a  mial  scheme,  and  it 
CO  aid  not  make  a  scheme  as  to  which   it  conld 
say,  "  This  is  not  to  be  a  final  scheme,  but  is  to 
be  revocable  and  alterable  as  we  from  time  to  time 
think  proper."    The  Act  of  Parliament  prohibits 
that  by  sect.  21  (3).    It  says  that  you  may  revoke 
or  alter  it  by  a  scheme  made  in  like  manner  and 
having  the  same  effect ;  otherwise  yon  cannot  do 
it.    I  do  not  think  the  conncil  had  any  power  to 
reserve  to  itself  by  the  scheme  any  authority  to 
vaij  from  time  to  time  that  which  it  had  done 
under  the  scheme.    I  think  that  the  effect  of  this 
resolution  in  1903  is  just  as  if  the  conncil  had 
written  in  the  scheme,  "  The  members  shall  con- 
sist of  nine  people,  of  whom  Mr.  Milward  is  one, 
and  Mr.  Milward  shall  hold  office  until  1905."    I 
do  not  think  it  had  any  power  to  alter  that.    A. 
question  was  suggested,  but  Mr.  Astbury  said  he 
was  not  in  a  position  to  raise  it,  as  to  whether  Mr. 
Milward  could    sue  in  respect  of   an  offioe  in 
respect  of  which  he  had  no  property — a  mere 
administrative  office.     Of  course,  the  question 
would   be  capable  of  being  raised  somehow  by 
the  defendants  or  others  interested  in  being  in 
offioe ;  bat  Mr.  Astbury  does  not  raise  the  question 
that  the  plaintiff  is  not  the  proper  person  to  sue, 
and  asks  for  a  decision,  and  says  there  is  no 
defect  as  regards  the  power   to  sue.    I  think, 
therefore,  the  plaintiff  is  entitled  to  a  declaration 
that  the  resolation  that  he  should  retire  in  1904 
is  ultra  vires,  and  that  he  is  entitled  to  act  as  a 
member  of  the  committee  until  May  1905,  and 
that  an  injunction  must  go  to  restrain  the  council 
from  acting  contrary  to  we  Act. 

Solicitors  for  the  plaintiff.  Burton,  Teatet,  and 
Hart,  for  J,  A.  Httgkei,  Barry. 

Solicitors  for  the  defendant  coancil,  Leonard  H. 
Wett,  for  T.  B.  Tordoff,  Barry. 
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KTNQ'S  BENCH  DIVISION. 
Wednesday,  April  27. 

(Before  Lord  Altebstone,  G.J.,  Wills  and 
Kennedy,  JJ.) 

"Weabdale  and  Oonsbtt  Wateb  Company 
V.  Chesteb  -  LB  •  Stbeei  Go-opebative 
Society,  (a) 

Waterwork$  company — Water — Supply  for  extin- 
guishing fire  —  Private  pipe  from  company's 
main  and  private  fire-plug  fixed  thereto — Eight 
to  use  water  gratuitously  from  private  fire-plug 
for  extinguishing  fire  —  Watenoorks  Clauses 
Act  1847  (10  &  11  Viet.  e.  17),  ».  42. 

eeei.  42  of  the  Waterworks  Clauses  Act  1847 
provides  that :  "  The  undertakers  shall  at  all 
times  keep  charged  with  toater  .  .  .  all  their 
pipes  to  which  fire-plugs  shall  be  fixed  .  .  , 
and  shall  allow  all.  persons  at  aU  tim^s  to  take 
and  use  such  water  for  extinguishing  fire  vnthout 
making  eompensidtionfor  the  same." 

Held,  that  the  right  to  take  and  use  water  gratui- 
tously under  this  section,  for  extinguishing  fire, 
applxes  only  and  is  limited  to  the  taking  of 
water  from  the  undertakers'  pipes  to  which  fire- 
plugs are  fixed,  and  does  not  extend  to  the 
taking  and  using  of  water  for  that  purpose  from 
a  fire-plug  fixed  to  a  private  service  pipe  running 
from  the  undertakers'  main  or  pipe. 

A  water  company,  at  the  request  of  the  defendants, 
laid  a  pipe  from  their  main  to  a  water-trough 
for  cattle  in  an  adjoining  field  belonging  to  the 
defendants,  and  afterwards,  at  the  request  and 
expense  of  the  defendants,  they  fixed  a  fire-plug 
to  this  private  service  pipe  near  the  water-trough 
Jor  the  purpose  of  protecting  from  fire  certain 
haystacks  of  the  d^endants  which  were  there. 
The  defendants  paid  a  yearly  sum  to  the  water 
■company  for  the  supply  of  water  to  the  cattle- 
trough.  A  fire  having  broken  out  in  one  of  the 
defendants'  haystacks,  the  defendants  used  the 
company's  water  from  their  fire-plug  fixed  to 
their  private  pipe  for  extinguishing  the  fire. 

In  an  action  by  the  company  for  the  price  of  the 
water  so  taken  .- 

-Held,  that  the  defendants  were  not  entitled,  under 
sect.  42,  to  take  and  use  without  making  com- 
pensation for  the  same  the  water  from  the  fire- 
plug in  their  private  pipe  for  extinguishing 
the  fire,  but  were  bound  to  pay  for  the  water  so 
taken. 

'Appeal  by  the  pluntiffs  from  the  Conuty  Court 
'-of  Dnrham,  held  at  Dnrham. 

The  plaintifFs  were  a  waterworks  rtompanj,  and 
the  claim  was  for  51.  (which  had  by  consent  been 
ledaced  from  152.)  for  water  nsed  in  July  1903  in 
extinguishing  a  fire  in  a  haystack  of  the  defetl- 
dants  in  a  field  adjoining  Fiotree-lane,  Chester- 
le-Street. 

The  defence  was  that  the  defendants  were  not 
liable,  by  reason  of  the  provisions  of  sect.  42  of 
the  Waterworks  Clauses  Act  1847;  and  the 
-question  was  whether  the  water  company  were 
entitled  to  charge  for  water,  used  for  the  purposes 
■of  extinguishing  a  fire,  taken  from  fire-plugs 
situate  on  private  premises. 

The  facts  were  as  follows : — 

The  plaintiffs  were  the  owners  of  a  water  main 
Timning  along  a  road  called  Fictree-lane,  within 
-the  district  of  the  town  commissioners  of  Chester- 

(a)  BaporMd  by  W.  W.  Obb,  E>q.,  Btrrlster-tt-Law. 


le-Street.  In  or  about  the  year  1886  the  Consett 
Water  Company  (a  company  which  was  after- 
wards amalgamated  with  the  Weardale  Company) 
provided  water  to  Chester-le-Street,  and  at  the 
request  of  the  defendants  they  laid  a  two-inch 
pipe  from  their  main  in  Fictree-lane  to  a  water 
trough  iu  a  field  adjoining  Fictree-lane  and 
belonging  to  the  defendants — a  distance  of  about 
180  yards — and  they  put  in  the  trough  as  well  as 
the  pipe,  the  trough  Ming  nsed  as  a  water-trough 
for  cattle.  Through  tnat  private  pipe  thev 
supplied  the  defendants  with  water  for  agricul- 
tural purposes,  and  the  defendants  paid  the 
plaintiff  company  168.  a  year  for  the  use  of  water 
for  agricultural  purposes  from  that  pipe.  There 
was  no  written  agreement  as  to  this  16g.  a  year, 
but  the  evidence  showed  that  it  had  been  paid 
without  question  for  seventeen  or  eighteen  years. 
The  plaintiffs  regarded  this  pipe  as  the  private 
property  of  the  defendants,  and  did  not  claim  it 
as  their  own. 

In  1890  the  plaintiffs,  at  the  request  and  expense 
of  the  defendants,  fixed  a  fire-plug  in  the  defen- 
dants' private  pipe  near  the  water-trough,  for  the 
purpose  of  protecting  certain  haystacks  there 
from  fire.  There  were  no  buildings  in  the  neigh- 
bourhood of  the  trough,  the  land  being  agricul- 
tural land,  but  in  1902  there  were  some  etacks 
there.  There  was  no  agreement  as  to  the  terms 
upon  which  the  water  from  this  fire-plug  might  be 
nsed  for  extinguishing  fire. 

The  defenduits  had  another  farm  in  the  neigh- 
bourhood, called  Daisy  Hill  Farm,  which  was 
supplied  with  water  by  the  plaintiffs  from  their 
main  in  the  same  way  as  in  the  present  case,  by 
means  of  a  private  service  pipe  belonging  to  the 
defendants,  in  which  a  fire-plug  was  fixed.  With 
regard  to  this  supply  the  defendants  had  a  special 
agreement  with  the  plaintiffs,  made  in  1900,  under 
which  the  plaintiffs  were  entitled  to  chaxge  so 
much  a  year  for  the  water  supplied ;  but  no  such 
agreement  had  been  signed  in  the  present  case. 

In  July  1903  a  haystack  of  the  defendants  near 
the  cattle-trough  caaght  fire,  and  the  defendants 
nsed  the  plaintiffs'  water  from  the  fire-plug  to 
extinguish  the  fire. 

The  plaintiffs  claimed  in  the  present  action  to 
be  paid  for  the  amount  of  the  water  so  consumed 
by  the  defendants  in  extinguishing  the  fire  in  the     • 
haystack. 

The  plaintiffs  admitted  that  the  water  consume^ 
on  the  occasion  in  question  was  used  by  the 
defendants  in  extinguishing  fire;  and  they  agreed 
to  accept  51.,  if  the  liability  of  the  deienoants 
were  established.  There  was  no  evidence  that 
there  were  any  fire-plugs  in  the  plaintiffs'  main 
in  Fictree-lane.  There  were  no  houses  in  Fictree- 
lane,  which  was  outside  the  town  of  Chester-le- 
Street,  though  within  the  limits  of  the  urban 
district. 

The  defendants  relied  on  sect.  42  of  the  Water- 
works Clauses  Act  1847,  and  contended  that 
under  that  section  they  were  entitled  to  take  and 
use  the  water  from  the  fire-plug  for  extinguishing 
the  fire  without  making  any  compensation  for 
the  same. 

Counsel  for  the  plaintiffs  contended  that  there 
was  no  obligation  upon  the  plaintiffs  to  put  fire- 
plugs into  private  pipes;  and,  seoondly,  that 
sect.  42  applied  only  to  water  supplied  through 
fire-plugs  m  the  water  company's  own  pipes 
pursuant  to  sects.  38-42  of  the  Act. 
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Upon  the  opening  of  tbe  plaintiffs'  case,  the 
learned  jadge  expressed  the  opinion  that  the 
plaintiffs  had  no  case,  by  reason  of  sect.  42  of 
the  Act,  and  for  the  purpose  of  this  appeal 
counsel  for  the  plaintiffs  asked  liberty  to  call 
evidence  as  to  the  facts,  and  the  district  surveyor 
to  the  plaintiff  company  was  called  and  gave 
evidence  as  to  the  above  facts.  No  other  evidence 
was  given,  but  a  plan  was  pat  in  by  the  plaintiffs 
showing  the  position  of  the  private  pipe  of  the 
defen^ints  and  the  fire-plug  in  question. 

The  learned  judge  was  of  opinion  that,  whether 
there  was  or  was  not  any  obligation  on  the  water- 
works company  to  put  fire-plugs  in  private  pipes, 
there  was  nothing  in  sect  42  to  show  that  the 
water  used  for  fire  extinction  must  be  drawn 
through  a  fire-plug  in  the  waterworks  company's 
own  main  or  pipe ;  and  he  g^ve  judgment  for  the 
defendants,  with  leave  to  the  plaLitifEs  to  appeal. 
The  plaintiffs  appealed. 

The  Waterworks  Glauses  Act  1847  (10  &  11 
Ylct.  e.  17)  provides  (as  to  fire-plugs) : 

Scot.  38.  The  undertakers,  at  the  request  of  the  town 
oommissioiien,  shall  fix  proper  fire-plaera  in  the  main 
and  other  pipes  belonging  to  them,  at  snoh  oonveniant 
distances,  not  being  more  than  the  prescribed  distance, 
or,  if  no  diatance  be  prescribed,  not  more  than  one 
hnndred  jards  from  each  other,  and  at  each  places  as 
may  be  moat  proper  and  convenient  for  the  snpply  of 
water  for  extinguishing  any  fire  which  may  break  out 
within  the  limits  of  the  apecial  Act ;  and  in  case  of 
any  difference  of  opinion  aa  to  the  proper  poaition  or 
number  of  anoh  fire-plngs,  it  shall  be  settled  by  snoh 
inapeotor  as  aforesaid,  when  appointed,  and  in  the 
meantime  by  two  jaatioes  in  England  or  Ireland,  and  by 
the  sheriff  in  Scotland. 

Sect.  39.  The  undertakers  shall  from  time  to  time 
renew  and  keep  in  effective  order  every  anoh  fire-plog ; 
and  as  soon  as  any  each  fire-plng  ia  completed  they 
shall  deposit  a  key  thereof  at  each  place  within  tbe 
limits  of  the  apecial  Act  where  any  public  fire-engine 
is  kept,  and  in  snoh  other  places  aa  may  be  appointed 
by  the  town  commisaionera,  and  ahall  pat  np  a  pnblio 
notice  in  some  conapiooona  place  in  each  street  in 
which  anch  fire-plng  ia  situated  showing  its  sitoation, 
which  notice  the  undertakers  may  pnt  np  on  any  house 
or  bnilding  in  anoh  street. 

Sect.  40.  The  cost  of  snoh  flre-plngs,  and  the  expenae 
of  fixing,  placing,  and  maintaining  the  aame  in  repair, 
and  of  providing  anch  keys  as  aforesaid,  shall  be  defrayed 
by  the  town  oommiasioners. 

Sect.  41.  The  undertakers  ahall  at  the  reqneat  and 
expense  of  the  owner  or  occupier  of  any  work  or  mann- 
faotory  situated  in  any  street  in  which  there  ahall  be  a 
pipe  of  the  undertakera,  place  and  maintain  in  effective 
order  a  fire-plng  (to  be  uaed  only  for  extingniahing 
fires)  as  near  as  conveniently  may  be  to  such  work  or 
manufactory. 

Sect.  42.  The  undertakers  ahall  at  all  timea  keep 
charged  with  water,  nnder  anch  presanre  as  aforeaaid, 
all  tiieir  pipea  to  which  fire-plngs  ahall  be  fixed,  nnless 
prevented  by  frost,  unusual  drought,  or  other  unavoid- 
able oanse  or  accident,  or  daring  neoesaary  repairs,  and 
shall  allow  all  persons  at  all  times  to  take  and  use  snoh 
water  for  extinguishing  fire,  without  making  compen- 
sation for  tiie  same. 

MeyneU  {Manisty,  E.G.  with  him)  for  the 
plaintiffs. — There  is  no  doubt,  and  it  is  conceded, 
that  the  water  company  are  not  entitled  to  charge 
for  water  taken,  for  the  purpose  of  extinguishing 
fire,  from  fire-plugs  in  their  mains  in  the  public 
streets ;  and  the  short  question  is  whether  that 
applies  to  water  taken  from  fire-plngs  situate  on 
private  premises — that  is,  from  fire-plugs    not 


provided  under   any  statutory  authority.     The 
s^tions  relating  to  fire-plugs  begin  with  sect.  38 
of  the  Waterworks  Clauses  Act  1847,  and  they 
form  a  code  governing  the  provisions  as  to  th» 
supply  of  fire-plugs   by    water    companies.    By 
sect.  38,  the  undertakers,  at  the  request  of  the  town 
commissioners,  are  bound  to  fix  fire-plugs  in  the 
main  and  other  pipes  belonging  to  them  ;  and  by 
sect.  39  they  are  bound  to  renew  and  keep  in 
effective  order  every  such  fire-plng.    Then  seot.  41 
provides    that    the    undertaKers    shall    at    the 
request  and  expense  of  the  owner  or  occupier  of 
any  work  or  manufactory  place  fire-plugs  con- 
veniently near  thereto.    That  means  a  fire-plug 
put  into  the  main  pipe  for  the  convenience  of  the 
consumer  for  which   the  consumer  has  to  pay. 
The  fire>-pIngB  which  the    water    company    are 
required  to  put  in  under  sect.  38  are  fire-plugs 
which    the    company    are    bound   to    put    in 
wherever    the    town    commissioners    choose    to 
require  them,  and  the  commissioners  must  pay 
for  them  (sect.  40) ;  and  in  the  case  of  a  factory- 
adjoining  a  street,  the  company  must  put  one  into 
tbe  main  adjoining  the  factory  if  the  owner  of  the 
factory  chooses  to  pay  for  it.    The  water  company 
are  under  no  obligation  to  put   fire-plugs   into 
private  premises,  and  if  they  do  so  they  are  entitled 
to  charge  a  reasonable  price  for  the  water  supplied. 
The  effect  of  their  not  being  able  to  charge  for 
this  water  would  be  that  the  water  company  would 
refuse  to  put  them  in,  because  there  is  no  duty 
or  obligation  upon  them  to  do  so.  They  put  them 
in  because  they  can  make  a  profit  on  the  water 
consumed,  but  if  they  are  not  allowed  to  make  a 
charge,  then  they  would  refuse  to  put  them  in. 
[Lord  Alvebstonb,  G.J. — Assuming  that  there 
was  a  fire-plug  io   the  main,  some  180    yards 
distant,  and  that  the  defendants  had  taken  the 
water,  for  extinguishing  this  fire,  directly  from 
that  fire-plug,  could    tney  use   that  water    for 
putting  out  the  fire  without  paying  for  it  ?]    In 
such  case  a  person  could  use  the  water  without 
payment,  but  he  could  not  do  so  unless  the  town 
commissioners  required  a    fire-plug  there,    and 
there    was  a    fire-plug    there.    Sect.  42,  under 
which  this  case  was  decided,  provides  entirely  for 
the  company's  own  pipes,  and  not  for  the  pipes  of 
the  consumer.    The   learned   judge  read  "  such 
water "  in  that  section  to  mean  any  water  used 
for  the    extinction  of  fire.    But  "such  water" 
clearly  means  water  taken  from  the  plugs  provided 
in  the  undertakers'  own  pipes  for  the  use  of  the 
public.    By    that    section    the  undertakers   are 
bound  to   keep  charged  with   water  all  "their 
pipes  " — not  consumers'  private  service  pipes — ^to 
which  fire-plugs  shall  be  fixed,  and  they  are  bound 
to  allow  all  persons  to  use  "such  water"  for 
extinguishing  fire,  <jtc. — that  is,  water  in  their  own 
pipes.    Sect.  42  does  not  apply  to  such  a  case  as 
this  at  all.      Pictree-lane  is  onteide  the  town, 
though    it   is    within    the    urban    authority  of 
Ghester-le-Street,  who  are;the  town  commissioners, 
and    the    town   commissioners    would    be    very 
unlikely  to  pay  for  fire-plugs  there,  as  there  are 
no  buildings.    The  supply  here  was  not  a  snpply 
for  domestic  purposes,  so  that  the  company  could 
charge  either  by  measure  or  by  agreement,  and  it 
would  be  contrary  to  public  policy  if  they  were 
not  allowed  to  make  tins  charge,  because,  if  so, 
they  would  refuse  to  put  these  plugs  on  private 
premises,    and  fires   would    not    be   so   ea^y 
I  extinguished. 
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Simey  for  the  defendants. — There  is  nothing  in 
the  Act  to  show  that  the  water  for  eztinenishing 
fire  must  come  through  a  fire-plng.  The  con- 
struction sought  to  he  placed  on  sect.  42  hy  the 
plaintiffs  is  an  extremely  narrow  one.  It  is 
suhmitted  that  the  meaning  of  the  section  is  that 
in  every  district  which  is  within  the  jurisdiction 
of  town  commissioners — as  this  was — there  should 
be  focilities  for  extinguishing  fires,  and  that  any, 
one  should  be  at  liberty  to  take  the  water  used 
for  the  purpose  of  eztin^ishing  fire  free  of  cost. 
There  is  nothing  in  the  Act  to  show  that  the 
water,  in  order  to  be  taken  gratuitously  for  the 
purpose  of  extinguishing  fire,  must  be  taken 
through  a  fire-plug.  There  is  no  obligation  to 
that  effect  created  by  the  Act.  The  words 
"  such  water  "  in  sect.  42  merely  mean  the  under- 
takers' water — water  from  pipes  which  are  kept 
at  a  certain  pressure.  Once  you  get  the  pro- 
vision of  the  Act  applied  with  respect  to  the 
obligation  of  the  water  company  to  keep  the 
water  at  a  certain  pressure,  then  comes  in  the 
right  of  any  person  for  fire  extinguishing  pur- 
poses to  have  the  water  through  the  pipes  or  a 
fire-plug,  and  in  either  way  a  person  can  get  it. 
The  water  was  here  used  for  putting  out  a  fire  in 
a  haystack,  which  was  an  agricultural  purpose, 
and  the  defendantewereentitledtouse  the  water  for 
agricultural  purposes  La  return  for  the  x>ayment  of 
16<.  which  they  made*  Upon  that  ground  alone 
the  defendants  would  not  be  liable  to  pay.  Again , 
taking  it  that  the  material  fire-plng  in  question  in 
this  case  is  the  defendants'  fire-plug  near  the 
trough,  the  water  that  was  taken  here  was  water 
with  which  the  company's  pipe  was  charged  used 
through  a  fire-plug.  It  was  water  supplied 
through  a  fiie-plng,  and  it  was  supplied  through 
the  company's  pipe,  except  as  regards  the  water 
which  was  in  the  defendants'  pipe  of  about  180 
yards  long,  which  would  take  about  two  minutes  to 
empty ;  so  that,  except  as  to  that  small  quantity 
of  water,  ihe  rest  of  the  water  would  be  water 
which  came  directiy  from  the  company's  main, 
and  through  their  pipes.  Upon  two  grounds  the 
judgment  for  the  deaendants  is  right — first,  that 
the  water,  being  used  for  an  agricultural  purpose 
in  putting  out  a  fire  in  a  haystack,  was  included 
in  the  water  to  be  supplied  for  the  payment  of 
16*. ;  and,  secondly,  upon  the  construction  of 
sect.  42  this  was  water  which  the  defendants  were 
entitled  to  teke  free  of  charge  for  extinguishing 
the  fire. 

Lord  AxTKBSTONB,  O.J. — As  has  been  pointed 
oat  during  the  argument,  water  companies  are 
x«ally  trading  companies  canying  on  their  busi- 
ness under  the  control  of  Acts  of  Parliament,  and, 
of  course,  it  is  perfecUy  open  to  the  Legislature 
to  make  such  terms  as  this  statute  has  expressed, 
with  regard  to  the  free  supply  of  water.  No  one, 
on  reading  sect.  42,  could,  I  thmk,  come  to  the  con- 
clusion that  it  means  that  which  the  defendants' 
counsel  must  i-eally  contend  for— namely,  that 
water  for  putting  out  fires  shall  always  be  free. 
Sect.  38  says  that  at  the  request  of  the  town  oom- 
nusaioners  upon  certain  terms  the  undertakers 
shall  put  down  fire-plugs  for  the  purposes  of  the 
town  commissioners ;  and  sect.  40  says  that  the 
coat  of  these  fire-plugs,  and  the  expense  of  fixing 
and  maintaining  the  same,  are  to  be  defrayed  by 
the  town  commissioners.  Then  sect.  42  goes  on 
to  say :  "  The  undertakers  shall  at  all  times  keep 
charged  with  water,  under  such  pressure  as  afore- 


said, all  their  pipes  to  which  fire-plugs  shall  be 
fixed."  So  far,  I  think,  there  is  no  doubt  that 
the  section  is  referring  to  the  previous  legislation 
in  the  immediate  preceding  sections,  as  to  the 
pipes  of  the  undertakers  in  which  by  statute  they 
are  bound  to  put  fire-plugs.  Then  the  sectioa 
goes  on — except  the  undertakers  are  prevented  by 
certain  causes — "and  shall  allow  all  persons  at- 
all  times  to  teke  and  use  such  water  for  extin- 
guishing fire,  without  making  compensation  for 
the  same."  I  think  that  the  ordinary  meaning  of 
the  language  of  that  section  must  be  that  the 
undertakers  are  bound  to  keep  the  water  in  their 
pipes  at  a  certain  pressure,  and  they  are  bound 
to  keep  it  so  because  of  the  arrangement  made 
under  the  earlier  sections,  and  that  that  water  is 
the  water  to  be  teken  without  compensation  for 
fire  extinguishing  purposes.  It  is  contended  that 
if  a  private  proprietor  on  his  own  premises  and 
for  his  own  purposes  pute  down  a  pipe  of  hi» 
own  to  be  used  for  conveying  water  for  agricul- 
tural purposes,  and  attaches  thereto  a  hydiant  of 
his  own,  ne  can  without  payment  use  that  water 
pipe  and  that  hydrant  for  other  purposes,  such  as 
extinguishing  fire,  just  as  a  fire  hydrant  may  be 
used,  if  he  can  get  the  undertakers  to  put  a 
hydrant  down  in  one  of  their  mains ;  and  it  is  said 
that  that  entitles  him,  although  it  is  his  own  private 
pipe  and  private  hydrant,  for  this  purpose  to 
say  that  he  has  a  right  to  have  the  water  from 
that  pipe  and  through  that  hydrant  without 
payment.  I  think  if  an  obligation  of  this  kind  i» 
going  to  be  put  upon  a  trading  company — and  it 
must  be  remembered  that  a  water  company  have 
got  righte  in  respect  of  the  supply  of  water — it 
must  be  put  upon  them  either  oy  clear  words  in 
the  stetute  or  by  necessary  implication.  In  my 
opinion,  we  should  be  stnuning  the  words  of  the 
section  if  we  said  that,  where  the  water  is  supplied 
through  a  private  pipe,  or  supplied  through  a 
private  hydrant,  and  is  used  by.the  consumer  for 
extinguishing  a  fire  as  in  the  present  case,  the 
consumer  was  to  get  the  benefit  of  that  supply 
without  paying  for  it.  The  argument  of  counsel 
for  the  deKu&nte  is  not  an  argument  to  which 
we  can  accede,  that,  because  there  was  an  arrange- 
ment that  the  water  company  should  fill  a  cattie- 
trough  with  water  and  that  an  annual  payment  waa 
made  by  the  defendants  in  respect  thereof,  there- 
fore this  water  used  for  extinguishing  the  fire  could 
not  be  charged  for.  In  my  opinion,  it  cannot 
possibly  be  said  that  that  arrangement  implies 
that  the  defendante  can  teke  water  and  use  it  for 
an  entirely  different  purpose  from  that  for  which 
it  was  supplied,  without  paying  for  it.  I  am  of 
opinion  that  that  section  does  not  put  upon  the 
water  company  an  obligation  to  supply  water 
free  under  such  circumstances  as  the  present, 
and  that  therefore  this  appeal  should  be  allowed 
and  judgment  entered  for  the  plaintiffs  for  the 
51. 

Wills,  J. — I  am  of  the  same  opinion.  I  tiiink 
that  the  reference  in  sect  42  to  "  all  their  pipea 
to  which  fire-plugs  shall  be  fixed  "  really  means 
that  the  water  which  is  spoken  of  in  the  last  part 
of  the  section  as  being  teken  and  used  gratui- 
tously for  extinguishing  fires  should  pass 
through  those  fire-plugs  amxed  to  the  company's 
pipes.  Unless  that  is  so,  one  cannot  conceive 
why  this  legislation  should  be  confined  to  the 
pipes  to  which  fire-plugs  are  fixed.  The  plugs 
must  be  put  there  for  some  purpose,  and  the  only 
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purpose  is  that  water  may  be  drawn  through 
them,  aa  their  name  imphes,  for  the  purpose  of 
extinguishing  fires.  If  the  defendants'  constr  ac- 
tion of  the  Act  is  correct,  the  greater  part  of  the 
section  would  be  quite  unnecessary,  and  it  would 
have  been  snfScient  to  say  that  the  company 
xiust  at  all  times  keep  their  water  throughout 
their  system  at  high  pressure  in  order  to  extin- 
guish fires,  and  that  it  might  be  ready  for  persons 
to  take  it  whenever  they  wanted  it  for  that 
.purpose.  The  fire-plugs  are  not  put  up  evei^r 
where;  they  'are  only  iput  up  where  town  com- 
missioners require  them  to  be  placed,  and  the 
town  commissioners  would  have  them  placed  in 
such  positions  as  they  might  think  advisable  and 
suitable  to  the  requirements  of  the  neighbour- 
liood.  I  cannot  regard  the  obligation  imposed 
■on  the  water  company  as  anything  more  than  an 
obligation  to  provide  a  satisfactory  supply  of 
watw  through  those  fire-plugs,  for  fire  extinguish- 
ing purposes.  With  regai-d  to  the  argument  that 
the  water  supplied  for  putting  out  a  fire  in  a 
haystack  is  water  supplied  for  ordinary  agri- 
cultural purposes,  it  seems  to  me  to  be  as  reason- 
.able  to  say  that  water  used  to  extinguish  fires  in 
a  house  is  water  used  for  domestic  purposes.  I 
think,  with  all  respect  to  counsel,  that  proposition 
is  quite  extravagant. 

Eennedt,  J. — I  agree,  and  have  nothing  to 
«dd. 

Appeal   aUoioed.     Judgment  for  the  plain- 
tiffs. 

Solicitors  for  the  plaintiffs,  Bowcliffes,  Bawle, 
And  Co.,  for  Cooper  and  Ooodger,  I^ewcastle-npon- 
Tyne. 

Solicitors  for  the  defendants,  Dangerfield  and 
Blythe,  for  J.  Tumhull,  Durham. 


Tueiday,  June  21. 
(Before  Wills  and  Kbnnedt,  JJ.) 
Smith  v.  Giddt.  (a) 

Ifuieance — Adjoining  ovinert — Overhanging  trees 
— Damage  to  neighbour's  crops  caused  by — Might 
to  maintain  action  for  damage  so  caused — 
Injunction. 

An  action  lies  for  damage  to  crops  caused  by  the 
branches  of  trees  belonging  to  and  in  the  larui 
of  an  adjoining  oumer,  overhanging  the  land  on 
which  the  crops  are  growing. 

■In  such  case  the  person  whose  crops  are  injured  by 
the  overhanging  branches  of  his  neighbour's 
trees  is  not  confined  to  his  remedy  by  cutting  off 
the  branches  which  overhang  his  land,  but  may 
maintain  an  action  for  the  damage. 

The  principle  of  Crowhurst  v.  Amersham  Burial 
,  Board  (39  L.  T.  Rep.  355;  4  Ex.  Div.  6) 
followed. 

Appeal  by  the  plaintiff  from  the  County  Court 
of  Surrey,  held  at  Chertsey. 

The  particulars  of  claim,  as  set  out  in  the 
•County  Court  judge's  note,  were  as  follows  : — 

The  plaintiff  was  owner  and  occupier  of  land 
and  premises  at  Feltham,  in  the  county  of  Mid- 
dlesex, and  the  defendant  was  owner  or  occupier 
of  premises  which  adjoined  the  plaintiff's  pre- 
mises.    The  plaintiff  had  sustained  damage  by 

(a)  Baported  by  W.  W.  Oas,  Eaq..,  Buiiiter-bt-Lnv. 


trespass  occasioned  by  trees  growing  on  the 
defendant's  premises  overhanging  the  premises 
of  the  plaintiff  and  thereby  interfering  with 
the  growth  of  and  otherwise  injuring  his  fruit 
trees. 

The  plaintiff  claimed  (1)  an  injunction 
restraining  the  defendant  from  permitting  the 
trees  to  continue  to  overhang  the  plaintiffs 
premises  so  as  in  any  way  to  damage  and  inter- 
fere with  the  proper  growth  of  the  plaintiff's 
fruit  trees ;  (2)  damages  for  the  injury  occasioned 
to  the  plaintiff's  fruit  trees  and  the  cost  of  cutting 
and  removing  overhanging  branches  of  the 
defendant's  trees. 

PartionUrs  of  oast  and  d&mage : 

Estimated  cost  of  oatting  the  defendant's 

trees ^66    0    0 

Amonnt  of  damage  oooasioned  by  the 
defendant's  tress  to  the  plaintiff's  froit 
trees  60     0     0 

66    0    0 
Exoeu  abandoned 16    0    0 

The  plaintiff  oUimed  ...£30    0    0 

The  facts  were  as  follows : — 

The  plaintiff  and  defendant  were  adjoining 
landowners  at  Feltham.  The  plaintiff  was  a 
market  gardener,  nurseryman,  and  fruit  grower, 
and  he  was  the  occupier  of  a  nursery  and  fmit 
garden  adjoining  the  land  of  the  defendant.  In 
the  fence  between  the  plaintiff  and  the  defendant 
and  on  the  defendant's  land  there  were  a  nnrnb^ 
of  elm  and  ash  trees — some  forty  in  number — 
which  belonged  to  the  defendant,  and  the 
majority  of  which  overhung  the  garden  and  frait 
trees  of  the  plaintiff.  The  plaintiff  alleged  that 
the  branches  of  the  defendant's  trees  which  over- 
hung the  plaintiff's  fruit  trees  did  damage  to  the 
fruit  trees,  and  he  sued  for  damages  in  respect  of 
the  damage  done  to  his  fruit  trees  by  the  over- 
hanging branches  of  the  defendant's  trees  and  for 
an  injunction. 

The  plaintiff's  solicitor  in  opening  the  case 
contended  that  the  plaintiff  had  suffered  injury 
by  reason  of  the  defendant's  trees  overhanging 
the  plaintiff's  fruit  trees,  and,  further,  that  this 
was  a  nuisance  which  recurred  at  least  every 
other  year,  and  that,  although  the  plaintiff  knew 
that  he  could  abate  the  nuisance  himself,  he 
chose  to  brine  an  action  for  damages  and  an 
injunction,  and  it  was  submitted  that  the  action 
could  be  maintained. 

Counsel  for  the  defendant  contended  that  no 
precedent  could  be  found  in  the  books  for  such  an 
action  as  this,  and,  further,  that  the  plaintiff 
had  the  remedy  in  his  own  hands  by  cutting  the 
overhanging  branches  of  the  defendant's  trees ; 
that  no  action  could  therefore  be  maintained  for 
the  alleged  damage  to  the  fruit  trees,  and  that 
the  court  had  no  power  to  grant  an  injunction, 
and  he  referred  to  the  cases  of  Lem,inon  v.  WeVt 
m  L.  T.  Rep.  712 ;  (1894)  3  Ch.  1 ;  71  L.  T.  Bep. 
647;  (1895)  A.  C.  I),  Crowhurst  v.  ArMrsham 
Burial  Board  (39  L.  T.  Bep.  355  ;  4  Ex.  Div.  5), 
and  Ponting  v.  Noaket  (70  L.  T.  Rep.  842 ;  (1894) 
2  Q.  B.  281). 

No  evidence  was  given  on  either  side.  The 
learned  judge  was  of  opinion  that  the  only  remedy 
which  the  plaintiff  had  was  to  abate  the  nn'isanoe 
himself  by  cutting  the  overhanging  branches  of 
the  defendant's  trees,  and  he  held  that  the  action 
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could  not  be  maintained,  and  he  directed  a  non- 
«ait. 

The  plaintiff  appealed. 

A.  T.  Lavirenee,  K.C.  (Owen,  Thompson  with 
faimj  for  the  plaintiff. — Tbe  existence  of  these 
overhanging  branches  causing  damage  to  tbe 
Jmit  trees  of  the  plaintiff  is  good  gronnd  for 
.an  action  on  the  case  for  damages,  and  for  a 
remedy,  if  it  were  proper  and  appropriate,  as 
here,  byinjanction.  [Wills,  J. — Has  an  action 
■of  this  kind  ever  actaallj  been  maintained?] 
The  nearest  action  to  it  is  the  case  of  Crowhurtt 
▼.  Amersham  Burial  Board  (39  L.  T.  Hep.  355 ; 
-4  Ex.  DiT.  5),  where  a  horse  was  poisoned  by 
-eating  the  overhanging  branches  of  a  yew  tree 
ji^wing  on  the  defendant's  land.  It  is  sab- 
jnitted  that  that  case  is  the  same  in  principle  as 
the  present.  There  the  damage  was  cansed  by 
4)he  overhanging  of  the  branches.  The  natural 
-effect  of  those  overhanging  branches  was  that 
animals  in  the  plaintiff's  premises  would  be  likely 
to  and  did  in  fact  browse  on  them  and  cause  them- 
.selves  dimage.  It  is  rather  more  the  natural  and 
almost  necessary  consequence  of  having  elm  and 
ash  trees  overshadowing  fruit  trees  that  the 
.drippings  from  the  branches  and  the  .shade  caused 
by  the  branches  mast  cause  damage  to  the  fruit 
trees.  That  damage  is  direct  and  without  the 
intervention  of  anything  like  a  horse,  as  there 
was  in  tbe  Crowhurtt  case  {ubi  tup.),  and  it  is 
-snbmitted  that  that  is  a  nuisance,  and  one  which 
gives  a  cause  of  action.  [Kennedy,  J. — Koscoe 
jpnts  it  shortly  in  this  way  (17th  edit.,  1900, 
▼ol.  2,  p.  750) :  "  The  encroachment  of  the  boughs 
And  roots  of  trees  in  A-'s  land  over  and 
within  the  land  of  the  adjoining  owner  B.  has 
■been  said  to  be  a  nuisance,  in  respect  of  which  B. 
jnay  sue  A.  if  damage  ensue  to  B. :  (Lemmon  t. 
Webb  (1894)  3  Ch.  1,  at  p.  24,  per  Kay,  L.J.).  ac  U 
-somewhat  singular,  however,  that  no  trace  of 
.such  an  action  ever  having  been  brought  is  to  be 
Jound  in  the  reports."  Then  he  quotes  the  yew 
treo  case  of  Croiohurst  v.  Amersham  Burial 
Board  (itM  tup.).]  Lemmon  v.  Webb  (70  L.  T. 
JBep.  712;  (1894)  3  Ch.  1 ;  in  House  of  Lords,  71 
l..T.Eep.  647;  (1895)  A.  0.1),  did  not  actually 
-decide  this  point,  because  there  the  real  point 
decided  was  as  to  whether  the  plaiotiff  could  abate 
Jthe  nuisance  cansed  by  the  trees  without  giving 
Jiotioe  to  the  owner  of  the  trees.  The  action  there 
was  by  the  owner  of  the  trees  against  the  defen- 
dant, who,  without  giving  any  notice,  had  lopped 
«ff  the  overhanging  branches.  The  point  taken 
by  the  owner  of  the  trees  was  first:  "You 
cannot  cut  my  trees";  and,  secondly,  "If  you 
can,  you  cannot  cut  them  without  first  giving 
jne  notice."  In  that  case,  however,  they  dis- 
.cussed  the  whole  question,  and  the  Court  of 
Appeal  distinctly  expressed  the  opinion  that  trees 
growing  in  that  way  constitute  a  nuisance,  and, 
ao  oonstitnting  a  nuisance,  an  action  on  the  case 
lies.  It  is  difficult  to  see  in  principle  why  an 
action  shoald  not  lie.  For  this  purpose  the  facts 
anst  be  assumed,  and  it  must  be  taken  that  the 
branches  did  damage.  Especially  under  ash  trees 
.the  whole  area  will  grow  nothing,  and  to  say 
that  either  that  must  continue  or  that  the  person 
injored  must  take  upon  himself  the  burden  of 
lopping  the  trees  is  contrary  to  every  general 
xtrindple  of  law.  There  is  a  right  to  have  one's 
land  nninjured  from  anything  from  a  neighbour 'd 
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land.  The  Court  of  Appeal  in  Lemmon  v.  Webb 
(ubi  tup.)  seemed  to  be  clearly  of  opinion  that 
this  was  an  actionable  wrong,  and  it  is  difficult 
to  see  on  what  principle  of  law  it  should  not  be 
so.  If  the  damage  is  perfectly  obvious  and  well 
known,  then,  unless  the  person  has  some  right 
entitling  him  to  cause  that  damage,  the  maxim 
of  law  is  Ubi  jut  ibi  remedium.  It  is  impossible 
to  see  how  that  can  fail  to  apply  to  a  case  where 
a  man  without  just  cause  or  excuse  con- 
tinues to  injure  his  neighbour.  Where  damage 
is  caused  there  is  a  clear  right  of  action, 
per  Lindley,  L.J.  in  Lemmon  v.  Webb  (ubi  sup.). 
Lindley,  L.J.  there  cites  from  the  judgment  of 
Best,  J.  in  Lonsdale  v.  Nelson  (2  B.  &  C,  at 
p.  311),  to  the  effect  that  the  permitting  these 
branches  to  overhang  is  "  a  most  unequivocal  act 
of  negligence."  So,  there  is  the  direct  authority 
of  Kay,  L.J.  in  the  same  case,  when  the  whole  of 
this  question  was  considered  by  the  Court  of 
Appeal,  that  if  damage  ensues — that  is,  if  you 
have  this  wrongfol  act  pins  damage — an  action  on 
the  case  would  lie.  The  learned  jadges  in  that 
case  refer  to  Pickering  v.  Budd  (4  Oampb.  219,  at 
p.  221),  where  Lord  Ellenborough  says  :  "  If  any 
damage  arises  from  the  object  which  overhangs 
the  close,  the  remedy  is  by  an  action  on  the  case." 
In  Croiohurst  v.  Amertham  Burial  Board  (ubi 
tup.)  the  defendants  had  planted  a  yew  tree 
in  their  own  land  about  4ft.  distant  from  the 
boundary;  the  branches  of  the  yew  tree  pro- 
jected over  the  adjoining  field,  which  was  hired 
by  the  plaintiff,  and  in  which  the  plaintiff's 
horse  was  feeding.  The  horse  ate  of  the  yew 
branches  projecting  over  the  meadow,  and  died 
of  the  poison  contained  therein.  It  was  held 
that  the  defendants  were  liable  for  the  loss  of  the 
horse,  on  the  principle  of  the  maxim  8ie  utere 
tuo  ut  alienum  nan  Isedat.  That  case  is  almost  a 
decision  on  the  very  point  in  favour  of  the 
plaintiff ;  if  it  is  translated  into  its  principles,  it 
is  that  if  the  projection  is  damage  feasance,  it 
becomes  a  cause  of  action.  That  is  consistent  with 
the  whole  principle  of  English  law  that  if  a  person 
so  uses  his  land  as  to  cause  damage  to  his  neigh- 
bour, then  he  must  show  that  he  has  some  right 
to  do  so.  If  he  does  show  a  right,  then  it  becomes 
damnum  absque  injuria ;  bat  if  he  shows  no  right 
to  do  it,  as  m  this  case,  then  it  is  damnum  et 
injuria,  and  is  actionable.  The  case  of  Lemman 
v.  Webb  (ubi  sup.)  went  to  the  Hou^e  of  Lords, 
but  it  did  not  deal  directly  with  this  question, 
as  the  question  was  as  to  the  right  to  notice. 
But  the  dictum  of  Kay,  L  J.,  as  well  as  of  the 
other  learned  judges  in  that  case,  is  a  mere 
statement  of  the  general  law,  and  those  two 
cases  clearly  show  that  this  action  is  main- 
tainable. 

B.  J.  Drake  for  the  defendant. — ^The  County 
Court  judge  was  right  in  holding  that  the  action 
was  not  maintainable.  The  case  rests  upon  the 
particulars  of  claim  in  the  County  Court,  and  in 
those  particulars  the  cause  of  action  is  based 
upon  damage  by  trespass,  and  the  question  of 
nuisance  is  not  referred  to  at  all,  though  now  the 
question  of  nuisance  is  the  chief  one  relied  upon. 
It  was  pointed  out  for  the  defendant  to  the 
learned  judge  that  no  authority  of  any  kind  could 
be  discovered  in  support  of  the  claim  as  it  was  put 
beforehim,and  no  case  could  be  found  in  which  any 
such  action  was  ever  maintained.  When  Lemmon 
T.    Webb  (ubi  tup.)  was  before    the    Court   of 
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Appeal,  it  was  stated  by  connBel  in  argn- 
ment  that  no  snch  action  as  the  present 
bad  ever  been  maintained,  and  there  was  no 
objection  taken  to  that  statement.  [Wills,  J. 
—Yon  may  take  it  that  that  is  so.  ^elly,  G.B. 
says  so  in  his  judgment  in  Crowkurit  v.  Ainemham 
Burial  Board  {ubi  tup.).']  No  case  is  to  be  fonnd 
in  the  books  of  an  owner  incurring  any  liability 
by  not  catting  the  overhanging  branches.  That 
is  very  strong  to  show  that  no  such  action  is 
maintainable.  The  remedy  of  the  person  agcrieTed 
is  to  cat  the  overhanging  branches  bimsdf,  bat, 
it  he  does  not  do  so,  he  has  no  remedy  by  action 
for  damage  caused  to  him.  The  statements  of 
Lindley  and  Eay,  L.  JJ.  in  the  Court  of  Appeal, 
in  Lemmon  v.  Webb  [ubi  sup.),  which  are  relied 
npon  for  the  plaintiff,  are  dicta  only ;  they  were 
wnolly  unnecessary  for  the  decision  of  the  case. 
That  case  went  to  the  House  of  Lords  (71  L.  T. 
Eep.  647  ;  (1895)  A.  0. 1),  but  the  only  point  really 
desdt  with  or  ieoided  was  the  quesUon  of  notice 
before  catting  oS  the  overhanging  branches.  The 
question  which  arises  here  was  not  gone  into,  and 
the  only  question  was  whether  before  abatement 
it  was  necessary  to  give  a  notice,  and  they  deter- 
mined that  it  was  not  necessary.  That  case, 
therefore,  is  no  authority  against  the  defendant. 
The  other  case  chiefly  relied  on  for  the  plaintiff  is 
Crowhurst  v.  AmerBham  Burial  Board  [ubi  sup.), 
and  there  it  was  practically  decided  that  no 
action  of  this  kind  is  maintainable,  or  ever  has 
been  maintained.  Kelly,  C.B.  there  says  that, 
although  such  projections  must  be  innumei-able 
throughout  the  country,  no  such  action  has  ever 
been  maintained.  That  is  not  put  as  a  decision, 
but  as  a  dictum  in  the  case.  The  case  of  Fonting 
y.  Noakei  (70  L.  T.  Rep.  842  ;  (1894)  2  Q.  B.  281) 
is  similar.  That  was  a  case  of  a  yew  tree  which 
had  g^wn  over  a  hedge  and  ditch,  but  had  not 
actually  extended  over  the  neighbour's  land.  A 
horee  had  come  along  and  eaten  some  of  the 
boughs  and  had  died.  An  action  was  brought, 
and  it  was  held  in  that  particalar  case  that  no 
action  lay.  The  case  of  Bruant  v.  Lefevre  (40 
L.  T.  Bep.  579;  4  0.  P.  Div.  172)  also  illustrates 
the  same  principle.  It  is  analogous  to  this 
extent,  that  it  shows  that,  although  an  easement 
with  reference  to  the  air  that  goes  to  a  chimney 
is  interfered  with,  there  is  no  right  of  action. 
Lord  Bramwell  there  sets  out  that  a  person  may 
grow  npon  his  land  a  hedge  or  a  tree,  and, 
although  he  interferes  with  the  light  or  air  by 
that  means,  there  can  be  no  action.  The  differ- 
ence, however,  here  is  that  in  this  case  the 
branches  overhang  the  neighbour's  land.  The 
judgement  also  of  Wright,  J.  in  Warren  v.  Brown 
(83  L.  T.  Bep.  318 ;  (1900)  2  Q.  B.  722)  throws 
some  light  on  the  case.  The  question  there  was 
as  to  the  diminution  of  light  to  the  plaintiff's 
windows  by  the  erection  of  a  building  by  the 
defendant,  and  it  was  held  that  the  action  did 
not  lie.  That  case  shows  that,  even  where  there 
is  a  substantial  diminution  of  light  or  a  sab- 
stantial  damage  to  a  person  by  some  act  or 
conduct  of  his  neighbour,  no  action  will  lie  for 
damages,  nor  will  a  mandatory  injunction  be 
granted.  This  is  an  a  fortiori  case,  and  the  act 
complained  of  here  has  never  been  held  to  be 
actionable.  That  being  the  state  of  the  law,  the 
dictnm  of  Eay,  L.J.  in  Lemmon  v.  Webb  (ubi 
tup.)  does  not  bind  this  court,  and  the  action 
fails. 


Wills,  J. — I  am  of  opinion  that  the  judgment 
of  the  learned  County  Court  judge  was  erroneous, 
and  that  there  most  be  a  new  trial.  It  is  quite 
true  that  such  an  action  as  the  one  with  which 
we  are  now  dealing  is  not  to  be  found  in  th» 
books,  and  that  it  never  has  been  maintuned. 
When  the  case  was  first  mentioned  by  counsel 
for  the  plaintiff,  I  felt  quite  certain  that  I  had 
never  heard  of  such  an  action,  and  I  thought 
that  somehow  or  other  I  must  have  heard  of  it  it 
such  an  action  had  ever  been  maintained.  I  aia 
glad  to  find  that  there  is  the  great  authority  of 
iTelly,  O.B.  in  the  case  of  Crowhurst  v.  Amertham 
Burial  Board  (ubi  sup.)  in  support  of  my  opinion 
that  in  point  of  fact  there  is  no  precedent  for 
such  an  action  to  be  found.  The  Lord  Chief 
Baron  stated  that,  amongst  other  propositions, 
as  a  concise  way  of  stating  the  argument  for  the 
defendant  in  that  case,  and  putting  that  argu- 
ment in  the  strongest  way  in  which  it  could  be 
put ;  yet,  notwithstanding  that  he  said  that  that 
view  might  very  reasonably  be  pressed,  he  and 
the  other  learned  judges  of  that  conrt  decided 
that  in  that  case  the  action  lay.  Now,  the  action 
there  was  against  the  owners  of  a  yew  tree  who 

E lasted  and  grew  the  tree  on  their  own  ground, 
ut  the  branches  of  the  tree  overlapped  the 
boundary  and  went  into  their  neighbour's  ground. 
There  the  overhanging  branches  of  the  tree  were 
eaten  by  the  neighbour's  horse,  and  the  horse- 
was  killed,  and  it  was  held  upon  principle  that 
the  action  was  maintainable — and  why  P  Because 
the  tree  did  in  fact  overlap  the  bonndary  and 
overhung  the  plaintiffs  ground,  and  because,  s» 
overhanging  the  plaintiff's  ground,  it  had  brought 
upon  the  plaintiff  the  loss  by  reason  of  his  hors& 
having  eaten  it.  Is  there  any  difference  in  prin- 
ciple between  a  loss  occasioned  by  the  fact  that 
cattle  will  eat  trees  which  are  within  reach- 
between  damage  so  occasioned — and  damage 
occasioned,  as  in  the  present  instance,  by  the 
overhanging  branches  of  the  trees  and  by  ther 
other  matters  which  naturally  follow  from  th» 
trees  overhanging  the  plaintiff's  land,  which  do 
in  fact  damage  his  crops,  and  for  the  purpose  of 
the  present  case  we  are  obliged  to  aasame  that  a» 
a  fact  they  do  damage  the  plaintiff's  crops  ?  I 
can  see  no  difference  in  principle  between  the  two 
cases.  In  the  case  of  Crovmurst  v.  Amersham 
Burial  Board  (ubi  tup.)  the  court,  in  the  circum- 
stances which  arose  in  that  case,  treated  the 
cause  of  action  which  was  set  up  there  as  one  of 
a  very  large  class  of  actions  of  which  Mylandt  v. 
Fletcher  (19  L.  T.  Rep.  220;  L.  Bep.  3  H,  L.  330> 
is  perhaps  the  generic  type — namely,  that  where  a 
man  has  the  power  of  keeping  within  his  owa 
boundaries  a  thing  which  may  do  harm  to  hia 
neighbour,  and  he  does  not  do  so,  and  in  conse- 
quence of  his  not  doing  so  harm  does  happen  to 
his  neighbour,  there  being  no  legal  ground  o( 
justification  for  the  thing  which  does  the  harm, 
there  the  action  will  lie.  I  have  come  to  the 
conclusion  that  this  action  wUl  lie,  but  I  have- 
come  to  that  conclusion  somewhat  relactantly,. 
because  I  have  a  very  strong  feeling  against  the< 
desirability  of  establishing  new  causes  of  action. 
There  are  plenty  of  people  in  the  world  who  ar» 
glad  enough  to  torment  their  neighbours  with  all 
the  forms  of  action  which  have  been  established 
for  centuries,  and  I  always  approach  with  much 
caution  the  notion  of  a  new  ground  of  action 
which  has  not  been  established  up  to  the  present 
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moment.  But  I  think  it  is  impossible  to  decide 
otherwise  without  giving  the  go-by  to  the  case 
which  I  hare  referred  to — namely,  the  case  of  Crow  - 
hurst  \7Amersham  Burial  Board  (ubi  tup.),  which 
really  does  rest  npon  the  same  principle  as 
the  present  case.  I  also  think  that  although  cer- 
tainly we  are  not  bound  by  expressions  in  the  case 
of  Lemmon  y.  Webb  [ubi  sup.),  in  the  Court  of 
Appeal,  which  were  not  absolutely  necessary  to 
the  decision  of  that  particular  case,  still  we 
bave  the  opinion  of  two  very  distinguished 
lawyers,  Lindley,  L.J.  and  Kay,  L.J.,  both  of 
whom  say  in  so  many  words  that  in  their  opinion 
an  action  such  as  that  which  is  now  being  brought 
in  this  case  may  be  maintained;  and  it  is. 
di£BcnIt  to  see  quite  on  what  principle  it  can  be 
held  otherwise.  Of  course  it  may  be  contended, 
AS  I  have  no  doubb  it  was  contended  in  this  case, 
that  the  remedy  which  the  plaintiff  has  of  catting 
the  trees  himself  is  all-sufficient,  and,  being  all- 
safficient,  it  is  not  necessary  to  invent  a  new  cause 
of  action.  But,  on  the  other  hand,  it  is  very 
difiBcult  to  say  why,  it  the  plaintiff  has  a 
right  to  resort  to  that  remedy  of  cutting  the 
overhanging  branches  himself  nnder  circum- 
stances like  the  present,  he  should  not  have  a 
(right  of  action  if  those  overhanging  branches 
'do  him  damage,  and  the  plaintiff's  right  to  remove 
the  branches  clearly  indicates  that  the  defendant 
in  snch  a  case  cannot  set  up  any  rival  right  which 
will  establish  by  prescription,  or  in  any  other  way, 
a,  justification  for  him  allowing  his  trees  to  over- 
lumg  the  plaintiff's  land.  Therefore,  although  it 
is  perfectly  true — and  it  is  mentioned  in  Roscoe 
Also  in  the  passage  read  by  my  brother  Kennedy 
during  the  argument — that  it  is  the  fact  that  no 
precedent  for  this  action  can  be  found,  still  the 
«ase  I  have  already  referred  to  of  Crowhurtt  v. 
Amertham  Burial  Board  {ubi  sup.)  comes  so  very 
near  it,  and  the  principles  which  are  involved  are 
«o  dear,  that,  in  my  opinion,  it  is  not  p  ossible  to 
bold  with  the  learned  County  Court  judge  that 
this  is  an  action  which  cannot  be  maintained. 
The  case  must  therefore  go  back  to  be  tried. 
That  being  the  case,  I  do  not  think  it  is  necessary 
to  say  anything  more. 

KsNNEDT,  J. — I  am  of  the  same  opinion.  The 
learned  County  Court  judge  has  nonsuited  the 
plaintiff,  and  we  must  assume,  for  the  purpose  of 
this  rehearing  to-day,  that  the  plaintiff,  being  the 
owner  of  the  adjoining  land  where  he  had  a 
garden,  found  that  he  had  material  damage — it 
is  material  on  the  face  of  the  particulars,  being 
^OZ. — produced  to  his  garden  by  reason  of  the 
extent  to  which  the  trees  on  the  defendant's 
Adjoining  property  overhung  his  garden.  It  is 
eaid,  and  I  have  no  doubt  quite  truly,  that  such 
Actions  are  rare.  For  many  reasons  I  have  no 
-donbt  tbey  are.  The  qnestion,  however,  is,  when 
we  look  at  the  matter  on  principle,  why  should  an 
action  not  lie  for  this  as  a  nuisance  ?  A  person 
has  land  on  which  he  is  entitled  to  grow  trees,  but 
hy  what  right  can  he  claim  immunity  if  he  allows 
that  which  is  on  his  premises,  and  which  may  do 
A  damage  of  this  kind,  to  in  fact  inflict  damage 
npon  his  neighbour,  and  to  say,  as  the  defendant 
'does  in  this  case :  "  There  is  no  right  of  action  at 
all  even  if  you  prove  that  you  have  sustained 
damage  by  the  growth  of  the  trees  which  I  have 
Allowed  to  overhang  as  they  have  done  and 
which  are  on  my  land  and  which  you  cannot 
take    awAy,  because  you    cannot  come  on  my 


land  to  take  them  away,  which  I  have  kept 
and  maintained  on  my  land  in  that  condition, 
and  no  action  will  lie  for  the  injury."  It 
seems  to  me  that  in  principle  an  action  ought  to 
lie.  I  cannot  myself  differentiate  this  case  in 
principle  from  the  decision  in  Croiohurst  v. 
Amersham  Burial  Board  (ubi  sup.).  In  that  case 
it  was  a  perfectly  justifiable  act  for  the  defendants, 
if  they  liked,  to  grow  yew  trees  on  their  own 
ground.  There  is,  I  think,  a  decision,  which  has 
not  been  referred  to,  to  the  effect  that  as  long  as 
the  yew  tree  is  proved  not  to  so  overhang  and  its 
owner  has  not  actually  cut  the  yew  tree  branches 
so  as  to  fall  on  his  neighbour's  land — which,  of 
course,  produces  another  element  of  actual  posi- 
tive damage — there  is  no  right  of  action.  '  I  think 
there  are  certainly  dicta  that  no  action  would  lie 
against  the  owner,  if,  for  instance,  to  take  the 
simplestcase,  the  owner  had  yew  trees  on  his 
ground,  and  in  a  high  gale  the  yew  leaves  were 
blown  on  to  the  adjoining  land.  No  action, 
I  take  it,  would  lie  for  that.  I  think  it  has 
been  distinctly  said  that,  if  there  are  thistles 
growing  by  force  of  nature  on  a  person's  land,  the 
mere  fact  that  the  thistle-down  blows  on  to  his 
neighbour's  land  gives  him  no  right  of  action. 
But  in  this  case  there  is  something  which,  in  the 
condition  in  which  it  is  mainlined  by  the  defen- 
dant, is  visibly  and  actively  doing  damage  to  bis 
neighbour  and  creating  a  pecuniary  loss  to  him. 
Whether  the  principle  tothat  otRylands  v.  Fletcher 
{ubi  sup.),  or  not,  it  seems  to  me  to  be  a  sound 
principle  in  law  that  a  person  has  no  right  to 
occupy  and  maintain  upon  his  own  land  and 
thrust  it  from  that  land  on  to  his  neighbour's 
land  something  which  it  must  be  assumed  is 
doing  damage,  only  by  reason  of  its  maintainanoe, 
to  his  neighbour.  I  cannot  see  that  there  is 
reaUy  any  reason  why  an  action  should  not  lie 
in  such  circumstances.  If  there  is  no  damage 
done,  then  ic  may  be  that  all  that  would  be  said 
would  be  that  there  was  simply  a  right  to  cut 
down  so  much  of  the  branches  as  overhung  the 
land ;  but,  where  it  is  a  person's  own  tree  and  his 
own  branches  that  are  overhanging  and  damage 
does  result  from  the  overhanging  branches  to  that 
person's  neighbour,  I  do  not  see  why  the  only 
right  should  be  for  that  neighbour  to  go  to  the 
expense  and  labour  of  lopping  down  the  branches 
himself.  In  my  opinion  this  action  ought  to  lie, 
and,  if  the  facts  support  it,  then  damages  will 
result. 

Appeod  allowed.  Order  for  a  neio  trial.  Leave 
to  appeal  was  afterwards  granted. 

Solicitors  for  the  plaintiff,  Neave  and  Bretherton, 
for  Chohneley  and  Taylor,  Feltham. 
Solicitors  for  the  d^endant,  Allen  and  Bon. 
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Sttliidal  Committee  of  lift  $ri&s  Council. 

July  19,  20,  and  Aug.  5. 
(Present :  The  Bight  Hoca.  Lord  Macnaohtbn, 

Davbt,  Bobbbtson,  and  Lindlbt,  and  Sir 

Abtbitb  Wilson.) 
Attobnbt  •  GenbbaIi   of    thb    Province   of 

Manitoba  v.  Attobnet  -  Gbnbbal  of   the 

Dominion  of  Canada,  (a) 

ON  APPEAL  FBOM  THE  8UPBBMB  COUBT  OF 
CANADA. 

Law  of  Canada — Canadian  Act  48  £  49  Viet. 
«.  50— rron»/er  of  land*  from  Dominion  to  pro- 
vinee—Profiti  of  lands — Period  of  enjoymenl. 
The  Canadian  ^c<  48  £  49  Viet.  e.  50, ».  1,  which  wa$ 
re-enacted  as  sect.  4  of  the  Revised  Statutes  of 
Canada,  e.  47,  provides  that  certain  Crown  lands 
in  the  Province  of  M.  "  shall  be  transferred  to 
the  province,  and  enure  whoUy  to  its  benefit  and 
uses." 
Held,  that  the  province  was  entitled  to  the  profits 
of  the  lands  transferred  only  from  the  dale  of 
the  actual  transfer,  and  rut  from  the  date  of  the 
statute. 
Judgment  of  the  court  below  affirmed. 
Appeal  by  special  leave  from  a  judgment  of  the 
Supreme    Court    of    Canada  (Taschereaa,  C.J., 
Davies  and  Nesbitt,  JJ.,  Girouard  and  Killam, 
JJ.  disBcfnting),  who  had  affirmed  a  judgment  of 
the  Exchequer  Court  of  Canada  (Burbidge,  J.)  in 
an  action  brought  by  the  Province  of  Manitoba 
against  the  Dominion  Government  to  recover  a 
sum  of  150,000  dollars  alleged  to  be  due  to  the 
province  as  profits  of  certain  Crown  lands  trans- 
ferred to  the  province.    The  Exchequer   Court 
decided  against  the  claim,  and  the  Court  of  Appeal 
affirmed  the  decision. 

The  case  is  reported  below  in  8  Exch.  Bep.  337 
and  34  Sup.  Ct.  Bep.  287. 

The  question  turned  solely  upon  the  constrcc- 
tion  of  sections  of  an  Act  of  Parliament  which 
are  set  out  in  the  judgment  of  their  Lordships. 

Ualdane,  K.C..  the  Attorney -Oeneral  of  Mani- 
toba (Campbell,  K.C.)<  and  Ijone  appeared  for  the 
appellant,  and  referred  to  the  following  American 
decisions : 

Rulhurford  v.  Srsme,  15  U.  S.  Bep.  194 ;  2  Wheaton, 

196; 
Wright  v.  Rotebtrrjf,  121  U.  S.  Bep.  433 ; 
MiBsouri,  Kantat,  and  Texas  Railway  Company  v, 
Kantai  Pacific  Railway  Company,  97  U.  S.  Hep. 
491. 

Blake,  K.C.,  Neweombe,  K.G.  (both  of  the 
Canadian  Bar),  and  the  Hon.  F.  Sussell  appeared 
for  the  respondent. 

Campbell,  K.C.  (A.-G.)  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  5.  —  Their  Lordships'  judgment  was 
deliveied  by 

Lord  BoBEBTsoN. — The  question  raised  by 
this  appeal  is  whether  certain  swamp  lands  were 
vested  in  the  Province  of  Manitoba  on  the  passing 
of  a  Canadian  statute  in  1885,  or  whether  they 
only  came  to  be  vested  in  that  province  on  certain 
later  dates  when  the  swamp  lands  were  in  fact 
transferred.    There  are  no  disputed  facts;  the 

(a)  BspcrMd  b;  0.  E.  llUJiKS,  £w],,  B«rrlater-at-L*w. 


proceedings  consequent  on  the  statute  are  simple  ; 
and  the  controversy  in  on  the  construction  of  the 
statute.  The  Canadian  Act  48  &  49  Vict.  c.  50 
is  intituled  "  An  Act  for  the  Final  Settlement  of 
the  Claims  made  by  the  Province  of  Manitoba  on 
the  Dominion."    ^ct.  1  provides  that : 

All  Croirn  lands  in  Manitoba  whioh  may  be  shown  to 
the  ealiefaotion  of  the  Dominion  Oovemment  to  ber 
swamp  lands  shall  be  transferred  to  the  province,  and 
ennre  wholly  to  its  benefit  and  nses. 

Sect.  2  provides  for  an  allotment  of  land  whick 
shall  be  selected  by  the  Dominion  Government^ 
and  granted  as  an  endowment  to  the  University 
of  Manitoba.    Sect.  3  provides  that : 

The  earn  now  payable  annnally  to  the  province  nndec 
the  Aot  45  Viot.  o.  5  as  an  indemnity  for  the  want  of 
pnblio  lands  shall  be  inoieased  from  45,000  dollars  to 
100,000  dollars,  saoh  increase  to  date  from  the  let  daj 
of  July  1885. 
Sect  7  provides  that : 

The  grants  of  land  and  payments  anthorised  by  the 
foregoing  seotions  shall  be  made  on  the  conditions  that 
they  be  aooepted  by  the  provinoe  (snoh  aooeptanoe  being 
testified  by  an  Aot  of  the  Legislature  of  Muiitoba)  as  & 
fall  settlement  of  all  claims  made  by  the  said  provinoe 
for  the  reimbursement  of  costs  inomred  in  the  govern- 
ment of  the  diapated  territory,  or  the  reference  of  th» 
boundary  qaestion  to  the  Jndioial  Committee  of  the 
Privy  Connoil,  and  all  other  qneations  and  claims  dia- 
oossed  between  the  Dominion  and  the  Frovinoial' 
QovemmenU  np  to  the  10th  day  of  Jan.  1885. 

In  1886,  on  the  revision  of  the  statutes,  the  above- 
recited  sect.  1  of  the  Dominion  Act  of  1885  wa& 
re-enacted  in  a  slightly  alteied  form  as  sect.  4  of 
the  Bevised  Statutes  of  Canada,  c.  47.  Sects.  S 
and  4  of  cap.  47  of  such  Bevised  Statutes  are  aa 
follows : 

Sect.  3.  All  nngranted  or  waste  lands  in  the  provincA 
shall  be  vested  in  Her  Majesty,  and  administered  by  th» 
Governor  in  Coonoil  for  the  porpoaea  of  Canada,  sabjeot. 
to  and  except  is  so  far  as  the  same  are  affeobed  by  ther 
conditions  and  stipnlationa  oontaii-ed  in  the  agreement 
for  the  snrrender  of  Bapsri'a  Land  by  the  Hadaon's  Bay 
Company  to  Her  Majeaty. 

Sect.  4  All  Crown  ]Andi  in  Manitoba  whioh  are  Aown 
to  the  aatiafaotion  of  the  Dominion  Government  to  ha 
awamp  lands  ahall  be  transferred  to  the  provinoe,  and 
enure  wholly  to  ita  benefit  and  uaei. 

The  acceptance  by  Manitoba,  required  by  the^ 
7th  section,  was  expressed  in  lS8t>,  by  the  Act  4& 
Vict.  o.  38  (Manitoba),  in  the  following  terms : 

The  Legialature  of  the  ProTinoa  of  Manitoba  accepts, 
the  grants  and  payments  as  authorised  and  consttned 
by  the  abo7e-recited  Acta  as  a  lull  settlement  of  all 
otaims  by  the  aaid  province  npon  the  Dominion  aa  therein, 
set  forth  np  to  the  10th  day  of  Jannary  1885. 

The  procedure  taken  for  carrying  out  the- 
Dominion  statute  of  1885  was  that,  by  a  Cana- 
dian Order  in  Council,  surveyors  were  appointed 
to  select  the  lands  to  be  granted,  to  report  from. 
time  to  time  to  the  Minister  of  the  Interior,  and 
to  submit  lists  of  the  lands,  so  to  be  granted,  for 
the  approve  of  the  Governor  in  Council  upon 
reports  by  the  Minister.  The  ultimate  result  of  the- 
procedure  thus  directed  was  that  a  revised  and  cor- 
rected list  of  lands  was  approved ;  and,  by  Order  in 
Council  dated  the  16th  April  1888,  his  Excellency 
ordered  that  the  lands  mentioned  in  the  annexed 
list,  "  amounting  in  all  to  an  area  of  52,600  acres, 
be  and  the  same  are  hereby  vested  in  Her  Majesty 
for  the  purposes  of  the  Province  of  Manitoba."* 
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The  list  occnpies  three  pages  of  tbe  printed 
record,  and  oontaina  seveml  hundred  items. 
Their  Lordships  observe  that  the  very  general 
terms  of  the  statute  making  the  grant  rendered 
necessary  a  detailed  survey,  such  as  was  actually 
made,  to  pick  oat  of  a  veiy  extensive  territory 
those  lands  which  might  lairly  be  held  to  come 
within  the  description  of  swamp  lands.  The 
present  claim  of  the  appellant,  when  put  in 
operative  form,  is  that  the  province  is  entitled, 
from  the  date  of  the  statute,  to  the  profits  of 
each  parcel  of  land  which  has  eventually,  and 
after  a  process  of  selection,  been  transferred. 
The  question  is  whether  this  is  the  meaning  of 
the  seqtion,  and  their  Lordships  do  not  think  that 
it  is.  The  subject-matter  of  tbe  enactment  is  not 
a  Tindication  of  property,  and  is  not  a  change 
of  property,  but  of  administration.  The  enact- 
ment itself  is  expressed  as  relating  to  the  tatnre. 
There  is  first,  according  to  the  scheme  of  the 
section,  to  be  a  showing  to  the  satisfaction  of  the 
Grovemment;  and,  after  this  has  taken  place, 
the  lands  "  shall  be  "  transferred.  On  their  being 
transferred,  they  "shall  .  .  .  enure  whoUy 
to  its  benefit  and  uses  " — i.e.,  the  benefit  and  uses 
of  Manitoba.  They  do  not  enure  to  the  benefit 
and  uses  of  Manitoba  until  they  are  transferred. 
Their  Lordships  cannot  find  in  the  words  of 
the  section  any  saggestion  that  Manitoba  is  to 
enjoy  any  benefit  from  the  lands  which  arises 
before  the-  transference ;  and  the  conception  of 
tbe  section  is  quite  against  it  The  fraits  or 
produce  now  in  dispute  having  oome  into  being 
before  the  transference,  would  be  a  benefit  plus 
what  is  described  in  the  section.  Those  fruits 
arose  while  the  administration  of  the  lands  was 
with  Canada,  and  have  been  duly  applied  to 
Canadian  uses.  The  question  comes  before  their 
Lordships  on  appeal  against  a  judgment  of  the 
Supreme  Court  of  Cant^a,  given  on  the  16th  Feb. 
1904,  affirming  the  judgment  of  the  Exchequer 
Court  of  Canada,  and  dismissing  the  appeal  there- 
from of  the  plaintiff,  the  present  appeUant.  Their 
Lordships  will  humbly  advise  His  Majesty  that- 
the  appeal  ought  to  be  dismissed.  There  will  be 
no  order  as  to  costs. 

Solicitors  for  the  appellant,  Harrison  and 
Powell. 

Solicitors  for  the  respondent,  Charles  Bussell 
and  Co. 


July  20  and  Aug.  5. 

(Present :  The  Bight  Hons.  Lords  Macnaohtbn, 

Dayet,  Bobkktson,  and  Lindi.]st,  and  Sir 

Abihvb  Wilson.) 

Caloabt  and  Edmonton  Bailwat  Company 

V.  Thx  Kino,  (a) 

ON  appsal  fboh  the  svpbbmb  coubt  of 

CANADA. 

Law  of  Canada — Dominion  Lands  Act  1886— 
Regulations  of  1889 — Reservation  of  mirtes  and 
•minerals. 

The  enactments  and  regulations  relating  to  Crown 
lands  reserved  for  sale  or  homesteads  have  no 
application  to  lands  granted  by  way  of  subsidies 
for  public  works. 

Held,  therefore  {reversing  the  judgment  of  the 
court  below),  that  patents  issued  for  land  to  be 

(•)  Baponad  li;  0.  £.  Maujkh,  Enq.,  BurlsMr-M-Ltw. 


granted  to  a  railway  company  by  way  of  bounty 
or  subsidy,  under  a  special  Act  and  Order  in 
Council  which  contained  no  reference  to  mines 
and  minerals,  were  not  subject  to  the  Regula- 
tions of  1889  made  under  the  Dominion  Lands 
Act  1886,  and  should  be  free  from  any  reservation 
of  mines  or  minerals,  except  gold  and  silver. 
Appeal  by  special  leave  against  a  jadgment  of 
the    Sapreme    Court    of    C<inada    (Davies    and 
Armour,  JJ.,  Tascbereau,  C.J.  and  Girouard,  J. 
dissenting),  who  had  affirmed  a  decision  of  the 
Exchequer  Court  of  Canada  (Burbidge,  J.)  upon 
a  petition  of  right. 

The  facts  appear  sufficiently  from  the  judgment 
of  their  Lordships. 

Helhnuih,  K.C.  (of  the  Canadian  Bar),  Bowlait, 
and  D.  W.  Sautiders  (of  the  Canadian  Bar) 
appeared  for  the  appellants. 

Blake,  K.C,  Neweombe,  K.C.  (both  of  the 
Canadian  Bar),  and  the  Hon.  F.  Bussell  for  the 
respondent. 

The  following  cases  were'  referred  to  in  the 
course  of  the  argument : 

Attomey-Oeneral  of  Newfoundland  v,  Newfound- 
land Raihuay  Company,  58  L.  T.  Bep.  285 ;  13 
App.  Car.  199  ; 
Attorney- Otneral  of  British  Columbia  v.  Attomey- 
Qeneral  of  Canada,  60  L.  T.  Bsp.  712  ;  14  App. 
Cas  295  • 
Chapelle  r.  The  King,  89  L.  T.  Bjp.  513;  (1904> 
A.  C.  127. 

Hellmuth,  K.C.  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  5. — ^Their  Lordships'  jadgment  was  de- 
livered by 

Lord  LiNDLBT. — The  Calgary  and  Edmonton 
Bailway  Company  was  incorporated  in  April  1890 
by  a  Dominion  Act  (53  Vict.  c.  84)  for  the  pur- 
pose of  making  and  working  a  railway  from 
Calgary  to  Edmonton  with  an  extension  southerly 
to  the  boundary  between  Canada  and  the  United 
States  and  northerly  to  the  Peace  Biver.  Shortly 
after  its  incorporation  the  company  applied  to 
the  Minister  of  the  interior  for  a  grant  of 
Dominion  lands  in  aid  cf  the  construction  of  the 
line,  and  by  an  Order  in  Council  dated  the  5th 
May  1890  the  Governor-General  sanctioned  a- 
recommendation  by  the  Minister  that,  subject  to 
the  approval  of  Parliament,  a  grant  of  Dominion 
lands  should  be  made  to  the  company  at  the 
usual  rate  of  6400  acres  per  mile  of  the  Ime  from. 
Calgary  to  Edmonton  and  from  Calgary  southerly 
to  the  international  boundary,  but  subject  to 
certain  conditions  to  which  it  is  unnecessary 
to  refer.  By  a  Dominion  Act  passed  on  the  16th 
May  1890  (53  Vict.  c.  4),  tbe  Governor  in  Council 
was  authorised  to  grant  subsidies  in  land  to  several 
nompanies  including  the  Calgary  and  Edmonton 
Bailway  Company  as  above  stated ;  and  by  sect.  2 
of  that  Act  the  grants  were  to  be  made  upon  the 
conditions  fixed  by  the  Orders  in  Council  made 
in  respect  of  them,  and  except  as  to  such  condi- 
tions the  grant  was  to  be  a  free  grant  subject  to 
the  payment  of  some  expenses  to  which  it  is 
unnecessary  to  refer.  On  the  22nd  May  1890 
the  above  Order  in  Council  of  the  5th  Mar  was 
varied  in  some  respects  which  are  immaterial,  and 
on  the  27th  June  1890  another  Order  in  Council 
was  made  cancelling  the  previous  iorders.  ^i 
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expreaaing  the  conditiona  on  which  the  landa 
aathorised  to  be  granted  to  the  company  shonld 
be  granted.  Nothint;  ia  aaid  about  minea  or 
minerals.  On  the  26th  Deo.  1890  an  agreement 
waa  entered  into  between  the  Crown  and  the  com- 
pany for  the  conatraction  of  the  railway.  This 
agreement  referred  to  and  incorporated  the  terma 
and  conditiona  of  the  above-mentioned  Order  in 
Gonncil  of  the  27th  June  1890,  and  by  the  eighth 
clause  it  waa  agreed  that  on  the  completion  of 
the  line  "  the  railway  and  worka  appertaining 
thereto,  together  with  all  the  |f ranchisea,  rights, 
privileges,  property  pernonal  and  real  of  every 
character,"  should  be  the  property  of  the  com- 
pany. There  were  further  agreementa  by  which 
the  Government  undertook  to  aaaiat  the  company 
•with  money  for  the  construction  of  the  line, 
but  nothing  tuma  on  theae  agreementa.  The 
Kjompany  have  completed  the  line,  and  are 
-entitled  to  grants  of  6400  acrea  per  mile.  Several 
grants  have  been  made  from  time  to  time,  and  in 
these  grants  the  mines  and  minerals  have  been 
reserved  to  the  Crown.  The  Government  are 
quite  ready  to  execute  farther  grants  pro\'ided 
that  they  contain  a  reservation  to  the  Crown  of 
all  minea  and  minerals  as  is  usual  in  Crown 
grants.  The  company,  however,  contend  that, 
having  regard  to  the  special  Act  and  the  Order  in 
Council  of  the  27th  June  1890  applicable  to 
them,  they  are  entitled  to  grants  without  any 
reservation  of  minea  and  minerals  except  gold 
and  silver,  as  to  which  their  Lordships  under- 
stand no  objection  is  made.  In  consequence  of 
this  refusal,  the  company  presented  a  petition  of 
right,  which  came  on  before  Burbidge,  J.,  who 
decided  it  against  the  company.  On  appeal  the 
Supreme  Coui-t  was  evenly  divided,  and  the  deci- 
.elon  appealed  from  was  therefore  affirmed.  Tiie 
present  appeal  is  by  the  company  from  these 
decisions.  Grants  of  Dominion  landa  are  governed 
by  the  Dominion  Lands  Act  of  1883  and  by 
regnlatioDS  of  1889.  An  earlier  Order  in  Gonncil 
-of  4^e  Slst  Oct.  1887  was  never  duly  promulgated, 
and  it  was  conceded  before  their  Lordships  that 
this  order  should  be  disregarded.  In  conaidering 
the  Dominion  Lands  Act  and  the  regulations  of 
1889,  the  fact  that  the  lands  to  be  granted 
to  the  railway  are  to  be  granted  as  a  sub- 
sidy— i.e.,  by  way  of  bounty  and  not  by  way  of 
sale — is  all-important.  The  enactments  and 
regulations  relating  to  Crown  lands  reserved  for 
sale,  or  homesteads,  have  no  application  to  the 
lands  reserved  for  the  totaUy  different  purpose 
of  granting  landa  by  way  of  subsidies  for  pnblio 
works.  The  Dominion  Landa  Act  of  1886  con- 
tains provisions  relating  to  sales  and  homesteads 
(sects.  29,  32) ;  sect.  90b  enables  the  Governor  in 
Council  to  reserve  from  general  sale  and  settle- 
ment Dominion  landa  to  aid  in  the  conatruction 
of  railwaya  and  to  provide  for  the  disposal  of 
such  lands  (notwithstanding  anything  contained 
in  the  Act)  in  such  manner  at  sach  time  and  on 
such  terms  as  he  may  deem  expedient.  The  only 
provisions  as  to  mines  and  minerals  which  are 
important  are  sects.  47  and  48.  Sect.  47  is  to  the 
eSeot  that  lands  containing  coal  or  other  minerals 
shall  not  be  subject  to  the  provisions  of  the  Act 
respecting  sale  or  homestead  entry,  but  shall  be 
disposed  of  in  auch  manner,  and  on  such  terms 
and  conditions,  as  are  from  time  to  time  fixed 
by  the  Governor  in  Council  by  regalationb 
made  in   that  behalf.    Sect.  43  enacts  that  no 


grant  from  the  Crown  shall  convey  gold  or 
silver  mines  nnleaa  they  are  expressly  con- 
veyed in  such  grant.  Taming  now  to  the 
regulations  of  the  17th  Sept.  1889,  counsel  for 
the  Crown  rely  on  the  fact  that  the  regulations 
are  for  the  sale,  settlement,  use,  and  occupation 
of  Dominion  lands,  and  they  rely  more  particularly 
on  regulation  8,  which  says  that  all  patents  from 
the  Crown  for  lands  in  Manitoba  and  the  North- 
West  Territories  shall  reserve  to  the  Crown  all 
mines  and  minerals  with  power  to  work  them. 
But  general  as  these  words  are,  the  regulations 
themselves  relate  only  to  sales  of  Dominion  lands 
and  to  the  settlement,  use,  and  occupation  of  such 
landa.  The  lands  in  questionare  Dominion  lands 
until  parted  with,  but  they  cease  to  be  so  when 
granted  to  the  company ;  and  none  of  the  regu- 
lationa  relating  to  settlement,  use,  and  occupation 
of  Dominion  landa  hove  any  bearing  on  the 
present  controversy.  If  the  grant  to  be  made 
to  the  company  was  a  sale,  which  it  clearly  is 
not,  another  question  would  arise — viz.,  whether 
the  grant  to  the  company  would  be  regulated 
by  the  general  Act  and  regulations,  or.  as  the 
company  contend,  by  the  special  Act  53  Vict, 
c.  4  and  Order  in  Council  of  the  27th  June  1890 
already  referred  to.  This  was  the  question  mainly 
argued  in  Canada,  on  which  the  members  of  the 
Supreme  Court  were  equally  divided.  Upon  this 
question  their  Lordships  concur  with  Tascherean, 
C.J.  and  Girouard,  J.  in  thinking  that  the  special 
Act  and  Order  in  Council  of  the  27th  June  189U, 
are  the  governing  documents.  Bat  it  appears  to 
their  Lordships  that,  quite  apart  from  the  special 
Ac^  and  the  order  of  the  27th  June  1890  the 
regulations  of  1889  are  themselves  not  eo  framed 
as  to  apply  to  such  grants  aa  have  to  be  considered 
on  the  present  occasion.  Their  Lordships  there- 
fore will  humbly  advise  His  Majesty  to  allow  the 
app«al  and  to  reverse  the  judgments  of  the 
Canadian  courts  with  costs  to  be  paid  by  the 
respondent ;  and  further  to  declare  that  all  future 
patents  to  ha  issued  for  land  to  be  granted  to  the 
company  nnder  the  provisions  of  the  Act  53  Viot. 
c.  4  and  the  Order  in  Council  of  the  27th  June 
1890  are  to  be  free  from  any  reservation  of  mines 
or  minerals  except  gold  and  silver ;  and  so  far  as 
relates  to  the  claim  for  the  rectification  of  the 
patents  already  granted  reserving  the  mines  and 
minerals,  the  petition  of  right  be  remitted  to  the 
Exchequer  Court  of  Canada.  The  respondent 
must  pay  the  cojts  of  this  appeal. 

Solicitors :  for  the  appollants,  Frethfieldt ;  for 
the  respondent,  Charles  Bu»$eU  and  Co. 


July  19  and  Aug.  5. 
(Present:  The  Right  Hons.  Lords  Macnaohtkn, 
Davey,  Robebtson,  and  LiNQLBr,  and  Sir 
Abthub  Wilson.) 

Hanson  and  anotheb  v.  Cobpobation  of 
Grand  MfeRE.  (a) 

ON  APPEAL  FBOM  THE  SUPBEUE  COUET  OP 
CANADA. 

Law    of    Canada  —  Bif'law  —  Validily  —  Water 
Company's  Act  1897  (60  Viet.  c.  78,  Quebec), 
t.  7  (c)  —  Guarantee  —  Approval  of  by-law  by 
ratepayers. 
A  contract  by  whidi  a  corporation  gtMrantees  the 
(a>  Beport«d  b;  U.  £.  Ualdex,  Esq.,  tertlatwwat-LMr. 
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cUhenture$  of  a  company  is  a  eontraet  involving 
financial  obligation*  on  the  part  of  the  corpora- 
Hon  within  leet.  7  (e)  of  the  Quebec  Water  Com- 
pany'e  Act  1897 ;  and  a  municipal  }yy-laxe  under 
lohieh  nieh  eontraet  wa*  made  require*  the 
approval  of  a  majority  of  the  whole  body  of  rate- 
payer* when  passed  in  order  to  be  valid. 
Judgment  of  the  court  below  affirmed. 

Appeal  by  special  leave  from  a  judgment  of  the 
Supreme  Court  of  Canada  (Strong,  C.J.,  Sedge- 
wick,  Dariea,  and  Millp,  JJ.,  Girouard,  J.  dis- 
eentlng)  afBrming  a  .indgment  of  the  Court  of 
King's  Bench  for  the  Province  of  Quebec  (Lacoste, 
C.J.,  BosBc,  Hall,  and  Ouimet,  JJ.,  Blanchet,  J. 
dissenting,  affirming  a  judgment  of  the  Superior 
Court  (Curran,  J.)  in  larour  of  the  respondents, 
the  defendants  below. 

The  u>pellants  claimed  against  the  Stadacona 
Water,  Light,  and  Power  Company  and  against 
the  respondent  corporation  the  amount  of  a 
certain  debenture,  being  the  first  of  a  series  of 
twenty- five  debentures  issued  by  the  company 
and  indorsed  in  the  name  of  the  corporation. 

The  company  in  1899  were  negotiating  with  the 
corporation  for  the  concession  of  a  franchise  for 
the  construction  of  a  system  of  waterworks  and 
sewers  in  the  village  of  Grand  Mere,  and  the  cor- 
poration were  requested  by  the  company  to  grant 
them  such  franchise  for  twenty-five  years,  and, 
farther,  to  guarantee  the  companv's  bonds.  The 
ratepayers  were  to  be  free  to  use  the  water,  or  not, 
as  tbey  liked. 

Certain  ratepayers  of  the  Tillage  petitioned  the 
corporation  in  favour  of  the  proposal,  and  in 
June  1899  the  council  of  the  corporation  adopted 
a  by-law  embodying  the  terms  of  the  proposal, 
and  subsequently  made  a  contract  to  give  eSect 
to  the  by-law. 

Among  the  clauses  of  the  by-law  was  one  by 
which  the  corporation  were  to  receive  in  trust 
for  the  company  the  water  and  sewer  rates,  being 
remunerated  at  5  per  cent,  on  the  sum  collected, 
and  another  by  which  the  corporation  were  to 
guarantee  the  debentures  of  the  company  for  an 
annual  sum  not  exceeding  two -thirds  of  the  pro- 
bable revenue. 

In  July  1899  the  mayor  and  treasurer  of  the 
corporation  indorsed  the  bond  ou  which  the 
present  action  was  founded. 

The  indorsement  stated  that  the  corporation 
guaranteed  the  amount  of  the  debenture,  and  in 
defanlt  of  payment  by  the  company  would  pay  it 
at  the  time  and  place  mentioned. 

The  bond,  with  others,  was  purchased  by  the 
appellants. 

The  company  never  completed  their  works,  and 
the  whole  sjstem  was  sold  oy  the  sheriff. 

The  corporation  pleaded  that  the  by-law  and 
contract  were  ultra  viret  of  the  corporation  on 
the  ground  that  under  the  statutes  of  Quebec 
the  by-law  had  not  been  approved  by  a  vote  of 
the  electors  and  by  the  Lieutenant-Governor  in 
Conncil. 

Blake,  E.G.  and  Falconer  (both  of  the  Canadian 
Bar)  appeared  for  the  appellants. 

BaUane,  K.O.  and  Beaudin.  KG.  (of  the 
Canadian  Bar),  who  appeared  for  the  respondents, 
were  not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 


Aug  5. — Their   Lordships'  judgment  was  de- 
livered by 

Lord  Davet. — The  appellants  are  holders  of  a 
debenture  for  3125  dollars  issued  by  the  Stada- 
cona   Water,  Light,  and  Power    Company  and 
purporting  to  be  guaranteed  by  the  respondents, 
the  corporation  of  the  villaee  of   Grand  Mere, 
under  the  provisions  of  a  municipal  by-law  No.  10 
passed  on  the  15th  June  1899.     The  appelluits 
sue  the  respondents  on  their  guarantee.      The 
respondents  plead  (amongst  other  defences)  that 
the  by.  law  in  question  as  well  as  a  contract  of  the 
20th  June  1899  to  givo  the  guarantee  were  ultra 
vires    and  did  not  bind  the  respondents  on  the 
ground  that  the  by-law  had  not  been  approved  by 
the  majority  in  number  and  value  of  the  municipal 
electors  or  authorised  by  the  Lientenant- Governor 
of  the  province.     It  is  admitted  that  the  by-law 
was  not  even  submitted  to  the  electors  for  their- 
approval  or  to  the  Lieutenant-Governor.     Th&< 
only  question  on    this    appeal    is  whether  th»< 
approval    of   the  electors  and  the    Lieutonant- 
Governcr,  or  of  either  of  them,  was  necessary  to~ 
the  validity  of  the  by-law.    By  the  provisions  of 
the  Towns  Corporation  Act,  being  cap.  1,  tit.  11,. 
of  the  B«viEed  Statutes  of  Quebec   1888  {which 
applies  to  the  respondento),  a  municipal  corpora- 
tion is  empowered  to  aid  in  the  construction  of 
public  worlts  within    the    municipality  by  any 
incorporated    company     by     guaranteeing,    by 
indorsation    or    otherwise,  any  sum    of   money 
borrowed  by  such  company,  but  every  by-law  for  ■ 
that  purpoBO  before  coming  into  force  requires  to 
be  approved'  by  the  electors  of  the  municipality 
who  are  proprietors  and  authorised  by  the  Lieu- 
tenant-Governor,   and    every     such    by-law   is  ■ 
required  to  be  submitted  for  the  approval  of  the 
electors  within  thirty  days  after  the  council  has 
passed  the  same.     The  Stadacona  Water,  Light... 
and  Power  Company  was  incorporated  by  60  Vict, 
c.  78  of  the  statutes  of  1897  (Quebec),  two  clansea 
of  which  are  material — namely,  par.  (c)  of  sect.  7~ 
and  sect.  27.    These  clauses  are  in  the  following 
terms  : 

Seat.  7  (e).  Any  oontraot  or  arrasgement  between  a^ 
mDDioipal  oorporation  and  the  oompany  for  the  conatmc- 
tion  and  working  of  waterworks  BygteinB  cr  other- 
works  authorised  by  this  Act,  shall,  if  saofa  oontraot  or- 
arrangement  involves  financial  obligations  on  the  part 
of  snoh  oorporation,  be  valid  only  when  the  by-law 
anthorising  snoh  contrast  or  agceemont  has  been 
approved  by  the  ratepayers  and  by  the  Lieatenant- 
Gtovemor  in  Connoil,  aooording  to  the  laws  oonceming 
the  issue  of  mnnioipal  bonds. 

Seot..  27.  In  the  event  of  the  oompany  undertaking  the 
oonBtmotion  of  a  system  of  waterworks,  drainage,  or 
lighting  in  any  monioipality,  the  company  may  make 
arrangements  with  the  oorporationB  from  whioh  it 
shall  have  obtained  conoBBBions  or  franchises  for  a  cer- 
tain number  of  years  for  the  oonstraotion  and  working 
of  BQoh  syatem,  in  virtae  whereof  the  revenues  of  said 
ByBtems  shall  be  collected  or  levied  by  the  said  mnni- 
oipal oonncil.  And  notwithstanding  any  provision  ts 
the  oontrary  in  the  charter  of  Bnoh  monioipality  and 
provided  it  be  thereto  anthoriaed  by  petition  of  the 
majority  in  nnmber  and  in  value  of  the  ratepayers  of 
that  portion  of  the  municipality  to  which  the  system 
shall  extend,  the  oounoil  may,  in  snoh  oasea,  bind  itself 
by  by-law  to  collect  or  levy  the  said  revennes,  and  may, 
moreover,  guarantee  the  bonds  or  debenturea  iaaued  by 
the  company  in  connection  with  the  said  ayatems,  to  the 
extant  of  two-thirds  of  the  revenues,  the  ooUeotion 
whereof  shall  have  been  confided  to  it  by  the  oompany ; 
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bat  Bnch  jruarantee  shall  not  be  for  a  longer  period  tbaa 
that  of  the  oonoeesion  or  franobisa  g^ranted  to  the 
company  by  the  Raid  oorporation  in  oonneotion  with  the 
■aid  Bys^ema.  And  in  the  event  of  the  said  ravennes 
not  being  blading',  the  oonnoil  of  the  manioipality  may 
oanee  to  be  prepared  by  ita  secret  try- treasnrer  an  esti- 
mate of  the  probable  revenues  of  the  said  system,  and 
(Qoh  estimate,  after  having  been  approved  by  the 
coonoil,  shall  serve  as  a  ba^ia  for  establishing  the 
amonnt  of  the  said  guarantees.  The  revenne  so  ooUeoted 
by  the  corporation  shall  be  devoted  to  the  payment  of 
the  interest  on  and  the  capital  of  the  bonds  or  deben- 
tures which  it  shall  have  so  gnaranteed,  either  in  whole 
or  ia  part,  as  the  mnnioipal  coanoil  of  each  oorporation 
■hall  decide. 

By  by-law  No.  10,  dated  the  15th  Jane  1899, 
after  reciting  that  the  ooanoil  had  been  autho- 
rised by  petition  of  the  majority  in  number  and 
Talae  of  the  ratepayers  of  the  village  of  Grand 
Mere  to  make  with  the  company  the  arrange- 
ments thereafter  stipulated  respecting  the  col- 
lection of  revenues  and  the  municipal  guarantee 
■on  the  obligations  or  debentures  of  the  company 
(art.  2),  the  offer  of  the  company  to  undertake 
the  construction  and  working  of  water  and  sewage 
works  on  the  conditions  thereafter  stipulated  was 
■accepted  and  the  company  was  authorised  to 
proceed  to  the  execution  of  its  obligations; 
(art'.  3)  the  council  granted  to  the  company 
exclusive  rights  to  use  the  streets  and  public 
places  of  the  municipality  for  the  purposes  of 
their  undertaking  for  a  period  of  twenty-five 
years  from  the  completion  of  the  works ;  (art.  23) 
the  council  agreed  to  receive  in  trust  for  the 
company  the  water  and  sewage  rates  for  a  com- 
mission of  5  per  cent,  on  the  amount  collected ; 
(art.  24)  the  council  agreed  to  guarantee  the 
debentures  to  be  issued  by  the  company  for  an 
amount  not  exceeding  two-thirds  of  the  probable 
revenues  during  the  term  of  the  concession,  and 
the  probable  revenues  were  estimated  at  a  certain 
sum  to  serve  as  a  basis  for  fixing  the  amount  of 
the  guarantee  once  for  all ;  (art.  26)  the  net  profits 
were  to  be  divided  equally  between  the  corpora- 
tion and  the  company ;  and  (art.  27)  in  case  the 
revenues  were  insufficient  to  meet  the  full  amount 
of  the  guarantee  the  company  was  to  make  good 
the  deficiency  before  the  due  date  of  the  pay- 
ments. By  the  contract  of  the  20th  June  1899 
the  company  undertook  to  construct  the  works 
on  the  conditions  agreed  upon,  and  the  council 
agreed  to  receive  the  revenues  in  trust,  and  to 
guarantee  the  debentures  on  the  same  terms  as 
are  mentioned  in  the  by-law.  The  learned  judge 
in  the  Superior  Court,  on  the  authority  of  a  case 
of  Hanson  v.  Corporation  of  the  Village  ofGatineau 
(Quebec  L.  Rep.  10  K.  B.  (1901)  346),  held  that 
'the  guarantee  purporting  to  be  given  by  the 
respondents  in  the  present  instance  was  ultra  vires 
on  the  ground  that  the  bonds  were  issued  without 
the  authority  of  the  Lieutenant- Grovemor  to  the 
by-law.  And  the  Court  of  King's  Bench  confirmed 
this  decision.  Blanchet,  J,  alone  dissented  from 
the  judgment  of  the  King's  Bench,  as  he  had 
done  in  the  Oalineau  case,  and  referred  to  his 
judgment  in  that  case  for  the  reasons  of  his 
opinion.  It  appears  from  a  perusal  of  that  judg- 
ment that  in  the  opinion  of  the  learned  judge 
sect.  7  (c)  applies  only  to  cases  in  which  the 
corporation  contracts  direct  financial  obligations 
by  causing  waterworks  to  be  constructed  for  the 
corporation  itself,  and  at  its  own  cost,  and  is 
therefore   the   principal   debtor,  and   that   the 


section  has  no  application  to  a  case  where  the 
corporation  guarantees  the  obligations  of  a  con- 
tractor or  concessionaire  who  m  the  principal 
debtor  as  in  sect.  27.  Lacoste,  C.J.  was  of 
opinion  that  the  provisions  of  sect.  27  must 
be  read  together  with  and  subject  to  those 
of  sect.  7  (c),  and  that  the  petition  of  the 
majority  of  that  portion  of  the  municipality 
to  which  the  system  extends  (required  by 
sect.  27)  is  not  a  substitute  for  the  approval 
of  a  majority  of  the  whole  of  the  electors  upon 
whom  the  burden  is  imposed.  In  the  Supreme 
Court  Girouard,  J.  dissented  from  the  opinion  of 
the  other  learned  judges  of  the  court  on  the  same 
grounds  as  those  stated  by  Blanchet,  J.,  and  he 
also  expressed  the  opinion  that  the  debentures 
were  negotiable  instruments.  The  majority  of  the 
court  concurred  in  giving  j  udgment  for  the  present 
respondents,  but  gave  no  written  reasons.  Their 
Lordahips  are  of  opinion  that  the  contract  of  the 
20th  June  1899  is  a  contract  involving  financial 
obligations  on  the  part  of  the  corporation  within 
the  meaning  of  sect.  7  (c)  of  the  water  company's 
Act.  They  are  not  prepared  to  say  with  Hall,  J. 
that  the  powers  of  sect.  27  do  not  extend  to  giving 
a  personal  guarantee  by  the  corporation.  But 
they  think  with  Lacoste,  C.J.  that  the  two  sec- 
tions must  be  read  together.  Sect.  27  authorises 
a  very  special  form  of  contract,  in  which  the 
giving  of  a  guarantee  is  an  incident,  but  there  is 
nothing  to  take  such  a  contract  out  of  the  express 
and  unqualified  provisions  of  sect.  7.  They  also 
agree  that  the  requirement  as  a  condition  prece- 
dent of  a  petition  by  a  majority  of  the  ratepayers 
of  a  part  only  of  the  municipality  is  not  a  substi- 
tute for  the  approval  of  the  by-law  when  passed 
by  a  majority  of  the  whole  body  of  ratepayers, 
and  it  makes  no  difference  in  the  construction  of 
the  Act  that  in  the  present  case  the  two  bodies 
were  identical.  The  two  conditions  seem  to  be 
diverso  intuitu.  Their  Lordships  will  therefore 
humbly  advise  His  Majesty  that  the  judgment 
appealed  from  ought  to  be  affirmed,  and  the 
appeal  dismissed.  The  appellants  will  pay  the 
costs  of  the  appeal. 

SoHcitorsfor  the  appellants,  £>imj)«on,i2H«/i/oH%, 
and  Co. 

Solicitors  for  the  respondent,  Blake  and 
Redden. 


S^ni^xtm  fcttrt  oi  ^v^mimt 


COURT    OF   APPEAL. 

April  15, 16,  and  19. 

(Before  Collins,  M.B.,  Romeb,  and 

Mathbw,  L.JJ.) 

GUAEDIANS  op  WesT  HaM  UNION  V.  GUAB- 

DiANS  OF  Holbeach  Union.  (a) 

APPEAL  PBOU  THB  KINO'S  BENCH  DIVISION. 

Poor  law  —•  Settlement  —  Illegitimate  ehiid  — 
Mother's  settlement— Three  years'  residence  by 
ehUd  under  sixteen — A  equisition  of  settlement — 
Divided  Parishes  Act  1876  (39  <C-  40  Viet,  c  61), 
ss.  34,  35. 

Under  sect.  34  of  the  Divided  Parishes  Act  1876,  » 
(a)  Beported  by  J.  H.  Wiluihs,  Esq.,  Barrl*ter-at-Law. 
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West  Ham  Union  v. 

Guardians 

OF 

HoLBBACH  Union. 

[App. 

a  eKUd  under  the  age  of  sixteen  can,  by  three 
years'  reeidenee  in  a  parish  with  his  parent, 
acquire  a  setthment  in  that  parish  tohteh  can 
be  made  avaUdble  after  he  hat  attained  the  age 
oftizteen. 

Afpbal  of  the  guardians  of  the  West  Ham 
Union  from  the  jaagmentof  the  Divisional  Court 
upon  a  case  stated  upon  an  appeal  to  quarter 
seBslons. 

On  the  3rd  Dea  1901  the  gnardians  of  the 
Holbeach  Union  obtained  an  order  of  two  jusiices 
whereby  it  was  adjudged  that  the  parish  of  West 
Ham  in  the  West  Ham  Union  was  the  place  of 
the  legal  settlement  of  George  Ernest  Neep,  aged 
abont  two  years,  a  pauper,  and  the  guardians  of 
the  West  Ham  Union  were  ordered  to  receive 
and  provide  for  the  pauper  according  to  law. 

The  guardians  of  the  West  Ham  Union  gave 
dne  notice  of  appeal  to  quarter  sesKions,  and  the 
appeal  was  entered.  By  consent  of  the  parties, 
and  by  order  of  Walton,  J.,  a  special  case  was 
stated  for  the  opinion  of  the  High  Court,  in  which 
the  facts  were  stated  as  follows  : 

George  Ernest  Neep,  the  pauper  infant,  was  the 
Ulegitimate  child  of  Emma  Neep,  and  was  bom  in 
Holbeach  Union  Workhouse  on  the  25th  Oct. 
1899. 

Emma  Keep,  the  mottier  of  the  pauper  infant, 
was  the  illegitimate  child  of  Mary  Ann  Neep,  and 
was  bom  in  the  parish  of  Tilney  St.  Lawrence,  in 
the  Wisbech  Union,  on  the  11th  April  1879. 

Mary  Ann  Neep  married  Alfred  Frederick 
Chapman  at  Tilney  St.  Lawrence  on  the  23rd 
Dec.  1881. 

From  the  27th  June  1890  to  the  7th  Sept.  1893 
Alfred  Frederick  Chapman  residel  in  the  parish 
of  West  Ham,  in  the  West  Ham  Union,  with  his 
wife,  for  a  term  of  three  years  in  such  manner 
and  under  such  circnmEtanoes  in  each  of  those 
years  as  would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  him  irremovable 
therefrom  and  settled  therein. 

From  the  7th  Sept.  1893  Alfred  Fi-ederick 
Chapman  continued  to  reside  in  the  parish  of 
West  Ham,  and  was  in  receipt  of  relief  from  the 
West  Ham  Union  until  the  lime  of  his  death  on 
the  8th  Sept.  1894.  His  wife  resided  with  him 
until  his  death. 

From  the  8tb  Sept.  1894  the  widow,  Maiy 
Ann  Chapman,  continued  to  reside  in  the  parish 
of  West  Ham,  and  was  in  receipt  of  parish  relief 
from  the  West  Ham  Union  from  the  8th  Sept 
1894  until  the  28th  Nov.  1895,  when  she  ceased  to 
reside  in  the  West  Ham  Union.  She  died  in  the 
Poplar  Union  Infirmary  on  the  14th  Oct.  1896. 

From  the  27th  June  1890  to  the  28th  July 
1893  Emma  Neep,  the  mother  of  the  pauper 
infant,  resided  with  Alfred  Frederick  Chapman 
and  her  mother  in  the  parish  of  West  Ham. 

On  the  28th  July  1893  she  went  into  service  in 
the  Poplar  Union,  and  has  since  had  no  settled 
reaidenoe. 

On  the  3rd  Dec.  1901  an  order  of  justices  was 
obtuned  on  behalf  of  the  guardians  of  the 
Holbeach  Union  adjudging  the  pauper  infant  to 
be  settled  in  the  West  Ham  Union,  and  notice  of 
that  order  was  duly  given  to  the  guardians  of  the 
West  Ham  Union. 

The  West  Ham  Union  affirmed  that  the  settle- 
ment of  Emma  Neep  could  not  be  ascertained 
withont  inquiring  into  the  derivative  settlement 


of  her  parent,  Mary  Ann  Chapman,  and  that  she 
must  be  deemed  to  be  settled  in  the  parish  of 
Tilney  St.  Lawrence,  where  she  was  bom. 

The  Holbeach  Union  affirmed  that  Emma  Neep 
acquired  a  legal  settlement  in  the  parish  of 
West  Ham  by  reason  of  the  residence  therein 
of  Alfred  Frederick  Chapman  and  his  wife,  or 
by  reason  of  the  residence  of  Emma  Neep  for 
upwards  of  three  years  prior  to  the  28th  July 
1393  in  such  manner  and  under  such  circum- 
stances in  each  of  those  years  as  would,  in 
accordance  with  the  several  statutes  in  that 
behalf,  render  her  irremovable  therefrom. 

The  question  for  the  opinion  of  the  court  was 
whether,  on  the  above-stated  facts,  Emma  Neep 
acquired  a  settlement,  under  39  &  40  Yict.  c.  61, 
S8.  34  and  35,  in  the  parish  of  West  Ham,  in  the 
West  Ham  Union. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  cS9  &  40  Vict.  c.  61)  provides : 

Seot.  34.  When  any  person  shall  have  resided  for  the- 
term  of  three  years  in  any  pariah,  in  each  manner  and 
nnder  soch  oiroomBtanoei  in  eioh  of  saoh  years,  aa. 
woold  in  aooordance  with  the  aeveral  statntes  in  that 
behalf  render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  nntil  be  ahall  acqoiie  a  settlement  in 
tome  other  parish  by  a  like  leaidenoe  or  otherwite ;-. 
provided  that  an  order  of  removal  in  respect  of  a 
settlement  acquired  nnder  this  aeotion  ahall  not  be  made 
upon  the  evidence  of  the  person  to  be  removed,  withoat 
Booh  oorroboration  as  the  jaatices  or  oouit  think  eoffi- 
oient. 

Sect.  35.  No  person  shall  be  deemed  to  have  derived 
a  settlement  from  any  other  peraon,  whether  by  parent- 
age, estate,  or  otherwise,  except  in  the  oaee  of  a  wifo- 
from  her  hnsband,  and  in  the  case  of  a  ohild  nnder  the 
age  of  sixteen,  whioh  ohild  shall  take  the  aettlement  of 
its  father  or  of  its  widowed  mother,  as  the  oaae  may  be, 
np  to  that  age,  and  shall  retain  the  settlement  so  taken 
nntil  it  shall  acquire  another.  An  illegitimate  ohild 
shall  retain  the  settlement  of  ita  mother  until  anoh 
ohild  aoqnirea  another  settlement.  If  any  child  in  this 
aeotion  mentioned  ahall  not  have  acqnired  a  settlement 
for  itaelf,  or  being  a  female  shall  not  have  derived  a 
settlement  from  her  hnsband,  and  it  oannot  be  shown 
what  settlement  snob  ohild  or  female  derived  from  the 
parent  withont  icqairing  into  the  derivative  aettlement. 
of  such  parent,  saoh  child  or  female  ahall  be  deemed  to 
be  seltled  in  the  pariah  in  which  he  or  she  was  born. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Channell,  JJ.)  held  that  the  mother  of 
the  paup<!r  had  acquired  a  settlement  of  her  own. 
by  residence  in  West  Ham  while  under  the  age  of 
sixteen,  and  dismissed  the  appeal  (89  L.  T.  Bep..  -4r 
609). 

The  West  Ham  Union  appealed. 

Lush,  K.G.  and  W.  J.  Grubbe  for  the  appellants. 
— The  decision  of  the  Divisional  Court  was 
wrong  and  ought  to  be  reversed.  A  child  under 
the  age  of  sixteen  cannot  acquire  a  eettlement  of 
its  own.  The  provisions  of  sect.  35  of  the  Divided 
Parishes  Act  1876  show  that  a  child  under  six- 
teen must  derive  its  settlement  from  its  parent, 
unless  the  settlement  of  the  parent  is  derivative, 
in  which  case  it  mast  be  deemed  to  be  settled  in 
the  parish  in  which  it  was  born : 

Manchester  Overseers  v.  Ormsltirk  Union,  62  L.  T. 
Bep.  661 ;  24  Q.  B.  Div.  678. 

In  this  case  the  pauper  was  illegitimate,  and 
therefore  would  take  the  settlement  of  its  mother, 
if  that  settlemant  was  not  derivative.    But  Emm9,Tp 
Neep,  the  mother  of  the  pauper,  never  had^'^^ 
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settlement  of  her  own,  but  onlj  a  d<irivative 
eettlement  from  her  mother,  Mary  Ann  Chapman, 
whose  settlement  was  derivative  from  her  hns- 
band.  Therefore  the  last  part  of  sect.  33  applies  ; 
and  the  settlement  of  the  pauper's  mother  is  the 
place  in  which  she  was  born : 

Reigatt  Union  v.  Croydon  Union,  61  L.  T.  Eep.  733  j 
14  App.  Cab.  465 ; 

Holltn^boiirn  Union  t.  Wett  Ham  Union,  44  L.  T. 
Bep.  520 ;  6  Q.  B.  Div.  580. 

The  case  of  Reg.  v.  Leedt  Union  (40  L.  T.  Rep. 
521 ;  3  Q.  B.  Div.  323),  so  far  as  it  may  be  to  the 
contrary,  has  been  orerraled  or  disapproved  in 
WeitHam  Vnion-v.  Churehwardem  of  St.  Matthew, 
Beihnal  Oreen  (70  L.  T.  Eep.  818 ;  (1894)  A.  0. 
230).  The  case  of  Beg.  v.  Elvet  (2  E.  &  E.  266), 
which  was  relied  on  by  the  coart  below,  was 
decided  before  the  Act  of  1876,  and  cannot  now 
be  reftarded  as  law.  The  case  of  Highworth  and 
Swindon  Union  v.  Wettbury-on-8evern  Union  (61 
L.  T.  Rep.  733;  14  App.  Gas.  465)  is  distinf^ish- 
able.  There  part  of  the  three  years'  residence 
was  subsequent  to  her  attaining  the  age  of 
sixteen. 

/.  F.  P.  Bawlinton,  E.G.  and  C.  B.  Marriott, 
ior  the  respondents,  were  not  called  upon  to 
argue. 

GOLLINS,  M.B. — This  case  has  raised  intricate 
questions  as  to  the  settlement  of  a  pauper,  but 
in  the  result  it  seems  to  me  to  resolve  itself  into 
one  comparatively  simple  point.  Now,  the  pauper 
is  the  illegitimate  son  of  Emma  Neep.  He  was 
bom  in  the  workhouse  of  the  Holboach  Union  on 
the  25th  Oct.  1899.  Emma  Keep  is  the  illegiti- 
mate daughter  of  Mary  Ann  Keep,  and  she 
was  bom  in  the  parish  of  Tilney  St.  Lawrence, 
in  the  Wisbech  Union,  on  the  11th  April  1879. 
The  question  on  this  appeal  is  really  whether 
Emma  Neep  acquired  a  settlement  of  her  own  by 
three  years'  residence,  while  she  was  under  the  age 
of  sixteen,  ia  the  pariah  of  West  Ham,  where  her 
mother  resided  with  Ghapman,  the  man  whom 
she  had  married  after  the  birth  of  Emma  Keep. 
From  the  27th  June  1890  to  the  7th  Sept.  1893 
Ghapman  resided  with  his  wife  in  the  parish  of 
West  Ham  for  the  term  of  three  years  in  such  a 
manner  and  under  such  circumstauces  in  each  of 
such  years  as  would,  in  accordance  with  the 
several  statutes  in  that  behalf,  render  him  irre- 
movable therefrom  and  settled  therein.  The 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876,  by  sect.  34,  deals  with  such  a  state  of  facts 
as  that.  Sect.  34  provides  that :  "  Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish  in  saoh  manner  and  under 
such  circumstances  in  each  of  such  years  as 
would  in  accordance  with  the  several  statutes 
in  that  behalf  render  him  irremovable,  he  shall 
be  deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish  by  a 
like  residence  or  otherwise."  The  case  of 
Ghapman  and  his  wife  came,  therefore,  within 
the  terms  of  that  section.  Then  the  case  of 
Emma  Neep,  who  was  an  illegitimate  child,  is 
dealt  with  by  sect.  35  of  the  Act.  That  section 
provides  that :  "  An  illegitimate  child  shall  retain 
the  settlement  of  its  mother  until  such  child 
acquires  another  settlement.  If  any  child  in  this 
section  mentioned  shall  not  have  acquired  a 
settlement  for  itself,  or  being  a  female  child  shall 
not  have  acquired  a  settlement  from  her  husband, 


and  it  cannot  be  shown  what  settlement  such 
child  or  female  derived  from  the  parent  without 
inquiring  into  the  derivative  settlement  of  sach 
parent,  such  child  or  female  shall  be  deemed  to 
settled  in  the  parish  in  which  be  or  she  was  born." 
Therefore,  if  Emma  Neep  acquired  a  settlement 
for  herself  by  residing  m  the  parish  of  West 
Ham,  the  infant  pauper  has  a  settlement  in  that 
parish.      If    she  did  not   so   acquire  a    eettle- 
ment,  then    it    is    contended   that  the  pauper 
has    not    a    settlement   in    that   parish.      The 
only    thing    that   could    prevent    Emma   Neep 
from     acquiring    a    settlement    in    the   pariah 
of  West  Ham  by  her  three  years'  residence  in 
that  parish  appears  to  be  the  fact  that  she  was 
under  the  age  of  sixteen  while  she  resided  there. 
The  question  which  we  have  to  decide  appears, 
therefore,  to  be  whether  a  person  can  acquire  a 
settlement,  under  sect.  34  of  the  Act,   by  resi- 
dence in  a  parish  while  under  the  age  of  six- 
teen.     It  has  been  contended  on  behalf  of  the 
appellants  that  sect.  34  of  the  Act  deals  only  with 
emancipated  persons,  and  that  the  residence  in  a 
parish  of  a  person  under  the  age  of  sixteen,  an 
age  fixed  for  the  first  time  by  this  Act,  cannot 
confer  a  settlement  upon  that  person.     In  my 
opinion,  it  is  not  necessary  for  us  now  to  decide 
this  question  upon  general  principles,  for  it  seems 
to  me  that  the  quesDion  has  already  been  decided 
in  the  case  of  Beg.  v.  Elvet  (2  E.  &  E.  266).    The 
headnote  to  that  case  is  as  follows :  "  In  1835  the 
pauper's  father  and  mother  went  to  reside  at  E., 
and  they  both  continued  to  reside  there  till  July 
1847.    The  pauper  was  born  there  in  Jan.  1844. 
In  July  1847  the  mother  became  chargeable  to  G. 
as  a  lunatic,  and  was  removed  to  an  asylum  at  B. 
In    Sept.   1849  an  order  was  made  by  justices, 
adjudging    the  mother's  settlement  to   be  in  S. 
After  remaining  in  the  asylum,  at  the  charge  of 
S.,  for  several  years,  she  was  removed  to  the 
workhouse  in  S.,  and  was  maintained  there  by  S. 
as  a  lunatic  till  her  death  in  Oct.  1868.    The 
pauper  continued  to  reside  with  her  father  in  E. 
from  her  birth  till  his  death  in  1857,  and  after  his 
death  she  remained  there  till  Feb.  1858,  when  she 
became  chargeable  to  E.    In  Dec.  1858  an  order 
was  made  for  her  removal    to    S.,    which  was 
quashed  on  appeal  by  an  order  of  sessions  :  Held, 
confirming  the  order  of  sessions,  that  the  pauper 
was,  by  statute  9  &  10  Vict.  c.  66,  irremovable 
from  E.,  for  that  the  relief  afforded  to  her  father 
by  the  maintenance  of  her  mother  did  not  deprive 
him  of   the  status  of  irremovability  from    E., 
which  he  had  previously   acquired;   that   that 
status  was  communicated  to  the  panper,  and  that 
she  retained   it  at   the   date  of   the   order  of 
removal."    The  judgments  in  that  case  are  very 
short,  and  I  will  read  them.    Lord  Gampbell, 
O.J.  said :  "  I  am  of  opinion  that  the  pauper,  by 
her  residence  with  her  father,  acquired  the  status 
of  irremovability.     This  status,  which  the  father 
acquired  before  he  received  relief  through  his 
wife,  was  not  taken  from  him  by  such  subsequent 
receipt  of  relief,  and,  at  the  time  when  the  order 
for  her  removal  was  made,  the  panper  continued 
irremovable,    her     mother    being    then     dead." 
Wightman,  J.  said :  "  By  her  residence  with  her 
father  the  panper  became  irremovable,  and,  as  she 
continued  to  reside  in  the  respondent  township 
down  to  the  time  tiiat  the  order  for  her  removal 
was  made,  and  her  mother  had  died  before  that 
time,  she  was  then  BtUl  irremovable."    Erie,  J. 
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said :  "  The  fact  that  the  father  of  the  panper 
received  relief  after  he  had  acquired  the  status  of 
in-emovability  does  not  appear  to  me  to  a&ect  the 
question.  When  tbe  father  died  the  pauper  bad 
acquired  an  independent  status  of  irremovability, 
which  she  retained  down  to  the  time  that  the 
order  of  removal  was  made."  In  that  case  the 
pauper  was  not  fourteen  years  at  tbe  time  when 
her  father  died,  but  it  was  held  that  she  had 
acquired  a  status  of  irremovabiHty  by  residence 
in  the  parish  with  her  father.  On  behalf  of  the 
appelbmts  it  has  been  contended  that  the  status  of 
irremovability  referred  to  in  that  case  was  a  status 
doiived  from  tbe  father,  and  that  the  decision 
did  not  mean  that  the  child  could  be  acquiring  an 
independent  status  of  irremovability  by  residence 
during  the  lifetime  of  her  father.  It  is  possible 
that  that  contention  may  not  be  inconsistent 
with  the  language  of  Lord  Campbell  and  Wight- 
man,  J.  considered  alone,  but  it  is  certainly 
inconsistent  with  the  judgment  of  Erie,  J.,  who 
expressly  said  that  the  pauper  had  acquired  an 
independent  status  of  irremovability  when  her 
father  died.  I  think  that  the  judgment  of  Erie, 
J.  really  is  the  key  to  the  whole  situatioD,  and 
that  the  other  learned  judges  intended  to  decide 
the  case  upon  the  same  grounds.  That  case, 
therefore,  seems  to  decide  that  tbe  residence  of 
a  child  with  its  parent,  even  while  unemauct- 
pated,  may  be  relied  en  as  having  conferred  on 
the  child  the  status  of  irremovability  after  emanci- 
pation. Then  came  the  case  of  Highworth  and 
Swindon  Union  v.  Weabuiry-on- Severn  Union  (61 
L.  T.  Rep.  733 ;  14  App.  Oas.  465)  in  the  House 
of  Lords.  What  was  the  view  there  taken  of  this 
question?  Lord  Halsbury,  L.C.  said:  "The 
second  case,  that  of  the  Highworth  and  Swindon 
Union  v.  Westbury-on- Severn  Union,  I  think  is 
concluded  by  the  authority  of  Lord  Campbell  and 
Wightman  and  Erie,  JJ.,  which  I  should  be  very 
sorry  to  see  disturbed.  I  agree  with  Stephen 
and  Charles,  JJ.  that  the  case  of  Reg.  v.  Elvet 
(ubi  sup.)  determines,  and  rightly  determines,  the 
question  in  debate.  The  pauper  had  by  more 
than  the  necessary  period  of  residence  acquired 
a  statns  of  irremovability,  and  so  was  "  settled  " 
in  the  parish  of  Bhydgwem.  It  is  true 
that  dnring  a  part  of  that  period  she  was 
under  sixteen  years  of  age,  and  it  is  true 
that,  if  it  be  assumed,  as  it  was  by  the  Court 
of  Appeal,  that  unemancipated  residence  will  not 
snfBce,  then  she  had  not  accomplished  the  neces- 
sary period  of  emancipated  residence.  The  statute 
knows  no  such  distinction.  It  makes  the  eman- 
cipated and  the  unemancipated  equally  irre- 
movable, and,  if  so,  the  periods  of  CTsancipated 
and  unemancipated  residoice  may  be  put  together. 
Now,  it  must  be  observed  that  Lord  Halsbury 
treats  aU  the  judges  in  Beg.  v.  Elvet  (ubi  sup.)  as 
having  decided  the  same  point,  though  Erie,  J. 
alone  dealt  with  it  expressly.  It  has  been  said 
for  the  appellants  that  we  must  assume  that 
Lords  Watson  and  Maonaghten  decided  dif- 
ferently from  the  Lord  Chancellor ;  but,  when 
we  sift  what  they  said,  it  seems  to  me  to  be  clear 
that  Lord  Macnaghten  did  not  say  anything  con- 
flicting with  what  the  Lord  Chancellor  said,  but 
on  the  contrary  adopted  the  same  line  of  argu- 
ment. He  treated  it  as  following  from  the  deci- 
sion in  Seg.  v.  Elvet  (ubi  sup.)  that  the  i-esidence 
of  an  unemancipated  person  can  form  the  founda- 
tion of  a  settlement,  and  he  puts  together  the  I 


time  of  the  pauper's  residence  while  unemanci- 
pated and  that  of  her  residence  while  emacipated ; 
he  said  nothing  from  which  it  can  be  implied  that, 
if  the  whole  period  of  residence  had  been  before 
the  pauper  attained  the  age  of  sixteen,  it  would 
not  have  been  just  as  effective  upon  the  question 
arising,  after  she  attained  the  age  of  sixteen, 
whether  she  had  acquired  a  settlement.  On  behalf 
of  the  appellants  it  was  strongly  urged  that  the 
judgment  of  Lord  Watson,  which  was  said  to  be 
the  governing  judgment,  decided  something  dif- 
ferent.    On  scrutinising  that  judgment  closely, 
although  there  certainly  are  some  passages  which 
require  careful  consideration  with  the  context  in 
order  to  ascertain  their  meaning,  I  think  that  he 
did  not  intend  to  say  anything  different  from 
what  the  Lord  Chancellor  had  said.  Lord  Watson 
said  :  "I  have  been  unable  to  find  in  sect  34  any 
provision,  express  or  implied,  to  the  effect  that 
an  emancipated  child  claiming  a  settlement  under 
its  provisions  is  not  to  have  tbe  benefit  of  residence 
whilst  it  was  under  the  age  of  sixteen.    The  only 
provision    having    a    bearing     upon    the    point 
is  to  be  found  in  sect.  35,  which  enacts   that 
until  emancipation   the    child   shall  retain  the- 
settlement    of    its   father    or    widowed  mother. 
That  provision  does  not  necessarily  imply  that  on 
attaining  the  age  of  sixteen  the  child  is  not  to- 
have  the  benefit  of  previous  residence ;  but,  even 
if  it  pointed  to  that  result,  I  do  not  think  that 
any  mere  implication  derivable  from  it  can  be 
permitted  to  override  the  express  enactment  of 
sect.  34.    The  only  test  of  residence  sufficient  to- 
give  '  any  person '  a  settlement  under  that  section 
is  that  it  shall  be  such  as  would, '  in  accordance- 
with  the  several  statutes  in  that  behalf,  render- 
him  irremovable ' ;  and  the  case  of  Beg.  v.  Elvet 
(ubi  sup.)  is  a  clear  authority  to  the  effect  that 
the  pauper's  residence  under  sixteen,  coupled  with 
her  residence  after  she  attained  that  age,  did 
render  her  irremovable  in  accordance  with  these 
statutes."      In   that  passage   Lord  Watson  dis- 
tinctly affirms  the  same  view  as  that  expressed  b^ 
the  Lord  Chancellor  and  Lord  Macnaghten.    It 
has  been  argued  that  in  an  earlier  part  of  his 
judgment  Lord  Watson  laid  down  the  law  in  a 
manner  inconsistent  with  that  view  when  he  said, 
referring  to  the  3rd  clause  of  sect.  35 :    "  The 
provisions  of  the  clause  have,  in  my  opinion,  no 
application  to  children  under  the  age  of  sixteen, 
and  do  not  qualify  the  preceding  enactment  of 
sect.  35  to  the  effect  that  a  legitimate,  or  that  of 
4  &  5  Will.  4  to  the  effect  that  an  illegitimate, 
child  shall  continue  to  retain  its  parentage  settle- 
ment until  it  has  reached  that  age.    The  clause 
assumes  that  the  children  whose  settlements  are 
the  subject  of  inquiry  are  not  unemancipated, 
but  are  paupers  in  their  own  right,  and  capable  of 
acquiring  a  settlement  for  themselves."     I  think 
that,  as    Bomer,    L.J.    has    pointed  out,    Lord 
Watson  was  there  referring  to  the  position  of  an 
unemancipated  person  while  unemancipated,  and 
not  to  the  effect  after  he  has  become  emancipated 
of  residence  during  the  time  he  was  unemanci- 
pated.   There  is,  therefore,  a  unanimous  affirma- 
tion by  the  House  of  Lords  of  the  principle  laid 
down  in  Beg.  v.  Elvet  (ubi  sup.)  that  the  residence 
of  a  person  before  emancipation  can  confer  a 
status  of  irremovability  and  consequently  a  settle- 
ment.  In  the  present  case  the  mother  of  a  panper 
completed  three  years'  residence  while  under  six- 
teen in  the  parish  of  West  Ham  in  such  manner 
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and  UDder  anch  circumstances  as  to  render  her  irre- 
movable, and  now  that  she  is  over  the  age  of  sixteen 
she  can  claim  that  that  residence  confers  a  settle- 
ment in  accordance  with  the  principle  established 
inthe  Hoase  of  Lords  in  Highworth  and  Bunndon 
Union  y.  Wettbury-on-Sevem  Union  (uhi  (up.). 
The  only  difference  which  I  can  discover  between 
the  present  case  and  Reg.  v.  Elvet  {uhi  rup.)  is  the 
fact  that  in  that  case  after  her  father's  death  the 
pauper  continued  to  reside  in  the  parish ;  bat  the 
principle  of  that  decision,  that  residence  before 
emancipation  may  be  taken  into  account  as  con- 
ferring a  status  of  irremovability,  applies  to  the 
pi-esent  case.  Upon  these  grounds  I  think  that 
this  appeal  fails  and  mnet  be  dismissed. 

RoMER,  L.J.— Doing  my  best  to  guide  myself 
by  the  authorities  as  they  stand  since  the  decision 
of  the  three  cases  in  the  House  of  Lords  which 
have  been  cited  to  us.  I  come  to  the  same  conclu- 
sion as  the  Macter  of  the  Bolls  that  this  appeal 
fails.  I  think  that  this  case  is  governed  by  the 
second  of  those  rases — viz.,  Highv>ort\  and 
Swindon  Union  v.  Weatbury-on-Sevem  Union  {ubi 
tup.).  I  think  that  that  case  decided  in  principle 
that  a  child,  after  emancipation,  may  claim  to 
have  acquired  a  settlement  by  virtue  of  residence 
for  three  years  in  a  parish  with  his  parent  while 
under  sixteen  years  of  age.  The  Lord  Chancellor, 
.ai  the  Master  of  the  Rolls  has  pointed  out, 
clearly  states  that  sect.  34  makes  no  distinction 
for  this  purpose  between  emancipated  residence 
and  unemancipated  residence.  The  other  learned 
lords  did  not  differ  from  that  view.  On  the  con- 
trary, they  all  hosed  their  jndgments  upon  the 
rase  of  Reg.  v.  Eket  (ubi  lup.)  as  being  a  decision 
by  which  the  case  before  them  was  to  be  decided. 
I  will  only  add  that  I  think  that  the  suggestion 
is  unfounded  that  Lord  Watson  differed  from 
that  view  when  stating  his  fourth  proposition, 
where  he  said  (stating  what  was  the  effect  ot 
eeot.  35)  :  "  In  all  cases  where  the  parent's  settle- 
ment was  itself  derivative,  to  throw  children  of 
either  class,  a^  soon  as  they  attain  the  age  of 
sixteen,  upon  their  own  birth  settlement  until  they 
acquired  another."  He  was  stating  a  short 
proposition,  and  I  think  that  he  naturally  then 
used  expressions  pointing  to  the  future.  It 
appears  to  me  that  he  did  not  mean  that  a  child, 
after  it  became  emancipated,  could  not  hare  a 
settlement,  other  than  a  birth  settlement,  by 
reason  of  a  residence  before  emancipation.  I 
agree,  therefore,  that  this  appeal  fails  and  must 
be  dismissed. 

Williams,  L.J. — I  am  of  the  same  opinion. 
It  appears  to  me  that  the  judgment  of  the 
Divisional  Court  is  in  entire  accordance  with  the 
language  of  the  statute  and  the  decision  in  Beg. 
T.  Elvet  (ubi  sup.).  In  the  present  case  Mary 
Ann  Neep  derived  a  settlement  from  her  husband 
by  reason  of  her  residence  with  him,  but  that 
settlement  could  not  be  imparted  to  her  daughter 
Emma  Neep  under  the  terms  of  the  statute.  It 
has  been  contended  that  in  consequence  Emma 
Neep,  the  mother  of  the  pauper,  could  not  have 
acquired  a  settlement  in  West  Ham,  and  was 
relegated  to  her  birth  settlement.  It  was  argued 
for  the  appellants  that  sect.  34  must  be  confined 
to  emancipated  persons,  but  there  is  nothing  in 
the  language  of  the  statute  to  indicate  that  in- 
tention. In  the  House  of  Lords,  in  Highworth 
and  Swindon  Union  v.  Westbury-on-Sevem  Union 


(ubi  eup ),  the  Lord  Chancellor  said  that  in 
sect  34  no  distinction  is  drawn  between  emanci- 
pated and  unemancipated  persons.  When  sect.  35 
is  considered,  it  appears  to  me  clearly  to  contem- 

Slate  that  a  child  can  acquire  settlement  by  resi- 
ence  while  under  the  age  of  sixteen.  It  says : 
"  If  any  child  in  this  section  mentioned  snail 
not  have  acquired  a  sstfclement  for  itself  .  .  . 
and  it  cannot  be  shown  what  settlement  sach 
child  .  .  .  derived  from  the  parent  withoat 
inquiring  into  the  derivative  settlement  of  such 
parent,  such  child  .  .  .  shall  be  deemed  to 
be  settled  in  the  parish  in  which  he  or  she  was 
bom."  In  the  present  case  it  happens  that  the 
settlement  of  Mary  Ann  Neep,  the  mother,  and 
of  her  daughter,  Emma  Neep,  is  the  same,  the 
one  indeed  being  derivative  and  the  other  acquired 
by  residence,  but  I  cannot  see  any  reason  under 
the  Act  why  the  settlement  acquired  by  residence 
should  not  take  effect.  This  case  seems  to  me 
really  to  be  concluded  by  the  authority  of  Reg.  v. 
Elvet  (ubi  sup.)  and  Highworth  and  Sioindon 
Union  v.  Westbury-on-Sevem  Union  (ubi  sup.). 
According  to  those  oases  residence  during  a 
period  before  emancipation  may  be  added  to  resi- 
dence after  emancipation  for  the  purpose  of  con- 
ferring a  settlement.  If  a  settlement  can  be  so 
acquired,  why  should  a  settlement  not  be  acquired 
where  the  whole  period  of  residence  was  before 
emancipation  P  I  can  see  no  reason  for  making 
any  distinction  between  the  two  cases.  In  my 
opinion  the  decision  of  the  Divisional  Court  was 
right,  and  this  appeal  fails,      ^^^j  dismissed. 

Solicitors  for  the  appellant,  F.  E.  HUleary. 
Solicitors  for  the  respondents,  Callard   and 
Vulliamy,  for  Richard  P.  Mouop,  Holbeach. 


Monday,  July  25. 

(Before  Stibliko  and  Mathbw,  L.JJ.) 

Chablks  Duval  and  Co.  Liuitbd  v.  Cans,  (a) 

APPBAL  FBOM  THB  KINO'S   BENCH  DIVISION. 

Praetiee  —  Writ  —  Service  out  of  jurisdiction  — 
Breach  of  contract — Breach  within  jurisdiction 
—Contract  to  be  performed  within  juritdiciion — 
Place  of  payment — Order  XL,  r.  1  (e). 

By  a  contract  in  writing  the  plaintiffs,  an  English 
company,  appoirUed  the  defendants,  subjects  of 
and  domiciled  in  the  United  States,  to  be  their 
sole  agents  in  the  United  States  for  the  sale  of 
their  goods,  and  it  was  provided  that  the  defen- 
dants should  pay  to  the  plaintiffs  the  net  proceeds 
of  the  sale  of  the  goods  after  making  certain 
deductions. 

The  plaintiffs  obtained  leave  to  serve  on  the  defen- 
dants out  of  the  jurisdiction  notice  of  a  writ  in 
an  action  against  the  defendants  for  not  paying 
over  the  net  proceeds  of  the  sale  of  the  plaintiffs' 
goods. 

Held  (dismissing  the  appeal)  that  the  action  was 
founded  on  a  breach  within  the  jurisdiction  of 
a  contract  "  which  according  to  its  terms  ought 
to  be  performed  vrithin  the  jurisdiction,"  within 
Order  XL,  r,  1  (e),  and  that  leave  to  serve  notice 
of  the  writ  out  of  the  jurisdiction  was  rightly 
given. 

Comber  v.  Leyland  (79  L.  T.  Rep.  180;  (1893)  >t 
A.  C.  524)  distinguished. 

(a)  BaporMd  b7  J.  H.  Wiluakb,  Eaq.,  B(nisur«t-I«w. 
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Ghablbs  Duval  and  Oo.  Limitkd  v.  Gans. 

[Ot.  of  App. 

Appeal  ot  the  defendants  from  an  order  of 
Bnoknill,  J.  made  at  chambers. 

The  plaintifis  were  an  Eaglish  compatiy,  regis- 
tered under  the  Companies  Acts,  having  their 
registered  office  in  London,  and  carrying  on 
tjusiness  as  wine  merchants. 

The  defendants  were  citizens  of  the  United 
States,  and  domiciled  and  carrying  on  business 
there. 

By  a  contract  in  writing,  made  in  Jan.  1902, 
the  plaintiff  company  appointed  the  defendants 
to  be  the  sole  agents  in  the  United  States  and 
Canada  for  the  sale  of  their  wine. 

Under  this  contract  the  defendants  agreed  to 
sell  the  wine  of  the  plaintiff  company  at  certain 
prices,  and,  after  masing  certain  deductions  in 
respect  of  commission  and  other  matters,  to  pay 
the  net  balance  of  the  proceeds  of  sale  to  the 
plaintiff  company. 

There  was  no  provision  at  all  in  the  contract 
AS  to  the  place  or  mode  of  payment  by  the  defen- 
dants to  the  plaintiff  company. 

The  plaintiff  company  alleged  that  the  defen- 
dants had  failed  to  pay  to  them  the  net  proceeds 
of  the  sale  of  their  wines  which  they  had  consigned 
to  the  defendants. 

The  plaintiffs  applied  ex  parte  to  the  judge  at 
«hamber8  for  leave  to  issue  a  writ  against  the 
defendants  for  service  out  of  the  jurisdiction  and 
to  serve  notice  of  the  writ  upon  the  defendants  in 
the  United  States,  and  leave  was  granted. 

The  defendants,  having  been  served  with  notice 
of  the  writ,  applied  to  the  judge  at  chambers  to 
4set  aside  the  writ  and  the  service  of  notice 
thereof,  bat  Bucknill,  J.  dismisBod  the  appll- 
oation. 

The  Bales  of  the  Supreme  Court  provide : 

Order  II.,  r.  4.  No  writ  of  lammons  fnr  servios  out  of 
the  jariadiotioii,  or  ct  which  notice  is  to  be  given  ont  of 
the  jarisdiotion,  shall  be  iuued  without  the  leave  of  the 
«onrt  or  a  jadge. 

Order  XL,  r.  1.  Servioe  oat  of  the  jnriBdiotion  of  a 
writ  of  BnmmoDS  or  notice  of  a  writ  of  summons  may  be 
allowed  by  the  court  or  a  'judge  whenever — («)  The 
action  is  founded  on  any  breach  or  alleged  breach  within 
the  jnriidiotion  of  any  contract  wherever  made,  which, 
acoording  to  the  terms  thereof,  ought  to  be  performed 
within  the  inriadiotion,  unless  the  defendant  ii  domi- 
ciled or  ordinarily  resident  in  Scotland  or  Ireland. 

The  defendants  appealed. 

A.  PoweU,  K.C.  and  Lineoln  Seed  for  the 
appellants. — There  was  no  jurisdiction  to  give 
leave  to  serve  notice  of  this  writ  oat  of  the  juris- 
diction. The  case  does  not  come  within  the  terms 
of  Order  XI.,  r.  1  (e).  This  contract  was  not  one 
which,  "  according  to  the  terms  thereof  ought  to 
be  performed  within  the  jurisdiction."  This  case 
is  governed  by  the  decision  of  the  House  of  Lords 
in  Comber  ▼.  Leyland  (79  L.  T.  Rep.  180;  (1898) 
A.  C.  524),  which  was  a  case  very  similar  to  the 
present  case.  There  the  contract  was  that  the 
defendant,  who  carried  on  business  in  Fomam- 
bnco,  shonld  sell  goods  exported  from  England 
in  respect  of  which  the  plaintiffs,  who  were 
bankers  in  England,  had  made  advances,  and 
should  remit  the  proceeds  to  the  plaintiffs  in 
England.  It  was  held  that  the  contract  could 
be  performed  abroad  by  posting  bills  for  the 
money  at  Femambnco,  and  that  therefore  the 
case  did  not  come  within  Order  XT.,  r.  1  (e).  In 
the  pretent  case  the  defendants  could  perform 


their  contract  by  accounting  in  the  United  States, 
or  by  posting  in  the  United  States  bills  for  the 
amounts  due  to  the  plaintiffs. 

Norman  Craig  for  the  respondents.  —  The 
decision  of  the  House  of  Lords  has  not  in  any 
way  overruled  the  earlier  cases  upon  this  question 
in  the  Court  of  Appeal.  In  Comber  v.  Leyland 
{ubi  iwp.)  the  decision  turned  upon  the  special 
provision  of  the  contract  that  the  defendant  was 
to  remit  the  proceeds  of  sale  "  in  first  class  bank 
bills  on  England,"  and  it  was  held  that  the 
contract  could  be  performed  by  the  posting  of  bills 
at  Pemambuoo.  Where  there  is  no  express  stipu- 
lation as  to  the  mode  or  place  of  payment,  the 
debtor  is  bound  to  seek  out  his  creditor  and  pay 
him.  Therefore  it  is  an  implied  stipulation  of 
this  contract  that  payment  shall  be  made  to  the 
plaintiffs  in  England,  and  there  has  been  a  breach 
of  a  contract  which  according  to  its  terms  ought 
to  be  performed  in  England  : 

Reynolds  v.  Coleman,  57  L.  T.  Bep.  588 ;  36  Ch. 

£>iv.  453 ; 
Bobey  v.  Snaefell  Hftnitij;  Company,  20  Q.  B.  Div. 

152; 
Rein  v.  5(etn,  66  L.  T.  Bep.  469  ;  (1892)  1  Q.  B. 

753; 
Hateail  v.  Lawrence,  4  Times  L.  Bep.  23  ; 
Bell  V.  Antwerp,  London,  and  Brazil  Line,  64  L.T. 

Bep.  276 ;  (1891)  1  Q.  B.  103  ; 
The  Eider,  69  L.  T.  Bsp.  622  ;  (1893)  P.  119  ; 
Soerler  v.  Hanover,  S[c.,  Telegraph  Works,  10  Times 

L.  Bep.  22. 

A.  Powell.  K.C.  replied. 

Stirlino,  L.J. — This  is  an  appeal  by  the 
defendants  from  an  order  of  Bucknill,  J.,  refusing 
to  set  aside  an  order  giving  the  plaintiffs  leave 
to  issue  a  writ  for  service  out  of  tbe  jurisdiction 
and  to  serve  notice  of  the  writ  upon  the  defen- 
dants in  the  United  States.  In  Jan.  1902  the 
plaintiffs  appointed  the  defendants  to  be  their  sole 
agents  in  the  United  States  and  Canada  for  the 
sale  of  champagne.  In  the  contract  between  the 
parties  there  are  definite  stipulations,  especially 
a3  to  the  price  at  which  the  wine  is  to  be  sold, 
and  as  to  the  defendants'  commission.  There  is 
however,  nothing  stated  in  the  contract  as  to 
where  and  how  payment  of  the  net  proceeds  of 
the  sales  of  wine  is  to  be  made  to  the  plaintiffs  by 
the  defendants.  In  these  circumstances,  the 
defendants  having  failed  to  pay  the  net  proceeds 
of  sale  to  the  plaintiffs,  the  plaintiffs  seek  to  sue 
them  in  England,  and  have  obtained  leave  to 
issue  a  writ  for  service  out  of  the  jurisdiction,  and 
to  serve  notice  of  that  writ  on  the  defendants  out 
of  the  jurisdiction.  That  leave  was  obtained 
under  Order  XL,  r,  1  (e),  which  provides  that 
"  service  out  of  the  jurisdiction  of  a  writ  of 
summons  or  notice  of  a  writ  of  summons  may  be 
allowed  by  the  court  or  judge,  whenever  (e)  the 
action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract  wherever 
made,  which,  according  to  the  terms  thereof 
ought  to  be  performed  within  the  jurisdiction." 
The  objection  has  been  taken  by  the  defendants 
that,  according  to  the  terms  of  the  contract 
between  them  and  the  plaintiffs,  payment  must 
not  necessarily  be  made  in  England  and  therefore 
"  ought "  not  to  be  made  in  England  within  the 
meaning  of  the  rule.  In  my  opinion  the  decisions 
in  the  C)ourt  of  Appeal  show  that  this  case  does 
come  within  the  terms  of  the  rule.    In  the  case  of 
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Tbeowat  r.  Machin. 


[Or.  OF  App. 


Beynold$  v.  Coleman  (57  L.  T.  Rep.  588;  36  Oh. 
DiT.  463)  Cotton,  L.J.  said :  "  The  question  we 
have  to  consider  is  this,  what  is  the  meaning  of 
'  which  according  to  the  terms  thereof  ought  to  be 
performed  within  the  jurisdiction '  ?  It  was  said 
by  the  appellant  to  mean  that  it  must  be  an 
express  term  of  the  contract  that  it  should  be 
performed  within  the  United  Kingdom.  In  my 
opinion  that  is  not  the  true  construction.  The 
difBonlty  arises  from  the  words  '  according  to  the 
terms  thereof,'  but  in  my  opinion  those  words 
mean  that  you  must  look  at  the  contract  and  at 
the  facte  which  existed  at  the  time  when  the 
contract  was  made,  and  then  determine  whether, 
having  regard  to  the  terms,  the  oontract  was  one 
which  ought  to  be  performed  within  the  jurisdic- 
tion, and  do  not  mean  that  there  must  be  an 
express  provision  that  the  contract  is  to  be  per- 
formed within  the  jurisdiction."  That  was 
followed  in  Rein  v.  Stein  (66  L.  T.  Bep.  469  ; 
(1892)  1  Q.  B.  753),  which  was  a  case  very  similar 
to  the  present  case.  Lindley,  L.  J.,  after  citing 
the  above  passage  from  Reynolds  v.  Coleman  (ubi 
sup.)  said :  "  Now,  before  1  part  with  that  case,  I 
will  make  another  observation  on  the  construction 
of  clause  (e)  of  Order  XL,  r.  1.  I  do  not  under- 
that  it  is  the  whole  of  the  contract  that  has  to  be 
performed  within  the  jurisdiction.  It  is  sufficient 
if  some  part  of  it  is  to  be  performed  within  the 
jurisdiction,  and  if  there  is  a  breach  of  that  part 
of  it  within  the  jurisdiction."  In  that  case 
the  only  part  of  the  contract  to  be  performed 
within  the  jurisdiction  was  the  payment  by  the 
defendant  to  the  plaintiff,  as  to  which  there  was 
no  express  stipulation  in  the  contract.  In  The 
Eider  (69  L.  T.  Rep.  622;  (1893)  P.  119)  Lord 
Esher,  M.R.  said :  "  The  parties  to  that  contract 
are  now  abroad,  and  neither  the  plaintiffs  nor  the 
defendants  are  now  in  England.  The  contract  is 
to  perform  work  to  that  ship ;  whether  it  be  called 
salvage  work  or  not  seems  to  be  immaterial. 
It  is  for  work  to  be  done  to  that  ship,  and  pay- 
ment is  to  be  made  for  that  work.  There  is  no 
place  specified  in  the  contract  for  the  payment. 
What,  then,  is  the  ordinary  ruleP  That  the 
debtor  must  follow  his  creditor,  and  must 
pay  where  his  creditor  is.  If  this  were  a  con- 
tract made  in  England  by  two  people  who  were 
at  the  time  in  England,  and  payment  was  to  be 
made  in  England,  nevertheless  if  the  creditor 
went  abroad  and  was  abroad  at  the  time  when 
payment  was  to  be  made,  the  debtor  need  not  go 
after  his  creditor  to  pay  him  abroad ;  he  may  wait 
till  his  creditor  comes  back  to  England.  The  cac  e 
of  Fessard  v.  Mugnier  (11  L.  T.  Bep.  635;  18 
0.  B.  N.  S.  286)  shows  that  absence  of  the  creditor 
from  England  affords  an  excuse  for  the  want  of 
tender  or  payment  by  the  debtor  when  the  creditor 
has  gone  abroad  after  the  making  of  the  contract, 
but,  nevertheless,  the  proper  place  of  payment  is 
determined  by  the  rule  that  the  debtor  must 
follow  the  creditor,  and  if  he  makes  a  bargain 
with  a  person  who  is  abroad  at  the  time  when 
the  contract  is  made,  which  is  the  case  here 
.  .  .  the  place  of  payment  according  to  the 
contract  follows  the  general  rule,  and  is  to  be 
made  where  the  creditor  is."  I  refer  to  that  case 
because  the  case  which  is  now  relied  upon  by  the 
appellants  is  Comber  v.  Leyland  (79  L.  T.  Rep. 
180;  (18!I8)A.  C.  524),  in  which  both  The  Eider 
{ubi  tup.)  and  Bell  v.  Anheerp,  London,  and 
Brazil  Line  (64  L.  T.  Bep.  276 ;  (1891)  1  Q.  B. 


103)  were  referred  to  with  approval.  In  Comber 
V.  Leyland  {ubi  sup.)  the  contract  between  the 
parties  was  of  a  very  special  character ;  the  defen- 
dant abroad  agreed  to  sell  goods  for  the  plaintiffs, 
who  were  in  England,  and  to  "  remit  the  proceeds 
in  first  class  bank  bills  on  England  not  exceeding 
ninety  days'  sight,"  and  it  was  held  tha<',  as  the 
defendants'  contract  could  be  performed  abroad 
by  posting  there  the  bank  bills,  the  contract  wa» 
not  one  which  according  to  its  terms  ought  to  b» 
performed  within  the  jurisdiction.  In  my  opinion, 
there  is  nothing  in  that  decision  of  the  House  of 
Lords  which  is  inconsistent  with  what  was  said  in 
The  Eider  {ubi  sup.)  or  Bell  v.  Antuierp,  London, 
and  Brazil  Line  {ubi  sup.).  I  think  that,  regard 
being  had  to  the  series  of  cases  in  which  the 
principle  of  Reynolds  v.  Coleman  {ubi  sup.)  was 
followed,  and  the  decision  in  Comber  v.  Leyland 
{ubi  sup.)  being  what  I  have  stated  it  to  be,  this 
case  does  come  within  Order  XL,  r.  1  (e),  and 
leave  to  issue  and  serve  notice  of  the  writ  waa 
properly  given.  This  appeal  therefore  fails  and 
mast  be  dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
words  of  the  rule  are :  "  Whenever  the  action  is 
founded  on  any  breach  within  the  jurisdiction  of 
any  contract  which  according  to  the  terms  thereof 
ought  to  be  performed  within  the  jurisdiction." 
The  plaintiffs  are  a  limited  liability  company,  with 
their  registered  office  in  London,  and  the  company 
has  no  existence  anywhere  else.  That  being  so, 
it  is  a  clear  indication  that  under  the  contract 
payment  ought  to  be  made  where  it  could  be 
made — that  is,  at  the  plaintiff  company's  office  in 
England.  There  could  be  but  one  place  of  pay- 
ment— that  is,  at  the  company's  office.  It  is  in 
entire  accordance  with  all  the  authorities  for  ns 
to  gather  what  the  parties  intended  from  the  facts 
and  circumstances  existing  when  the  oontract  was 
made,  and  in  the  present  case  it  is  impossible  to 
donbt  that  the  intention  of  the  parties  was  that 
payment  should  be  made  in  England.  I  agree, 
therefore,  that  the  appeal  fails  and  mast  be 
dismissed.  ^^^^  dismissed. 

Solicitors  for  the  appellants,  Netherfield,  Son, 
and  Baines. 
Solicitor  for  the  respondents,  Babert  Badgers. 


Friday,  July  29. 

(Before  Collins,  M.R.,  Stiblino  and 

Mathkw,  L.JJ.) 

Trbdwat  «.  Machin.  (a) 

APPLICATION   FOR  A  NBW  TRIAL. 

Landlord   and    tenant — Defective    condition    of  *■ 
demised  premises  —  Injury  to  tenant— Agree- 
ment by  landlord  to  repair — Notice  of  want  of 
repair — Liability  of  landlord. 

A  landlord  is  not  liable  to  his  tenant  for  personal 
injuries  caused  by  the  defective  condition  of  the 
demised  premises  unless  the  landlord  has  agreed 
to  repair  the  premises  and  has  received  notice  of 
the  want  of  repair. 

Application  of  the  defendant  for  judgment  or 
for  a  new  trial  on  appeal  from  the  verdict  and 
judgment  at  the  trial  before  Grantham,  J.  with  a 

3'"7- 

(a)  Beported  b7  J.  H.  Williams,  Esq.,  BirrlBter-«t-Lair. 
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The  plaintiff  brought  this  action  to  recover 
from  the  defendant  damans  for  personal  injuries 
eostained  by  her  throuf^h  the  breaking  of  the 
balconv  of  a  house  belonging  to  the  defendant. 

In  Deo.  1902  the  defendant  let  the  first  floor  of 
a  house  to  the  plaintifTs    husband    as  weekly 
tnant,  at  the  weekly  rent  of  10«.,  there  being  no 
written  agreement  between  the  parties. 

There  was  a  balcony  in  front  of  the  demised 
rooms,  to  which  there  was  access  from  the  rooms. 
The  floor  of  the  balcony  was  constructed  of  stone 
elabs,  which  were  let  into  the  wall,  the  surface  of 
the  slabs  beiuK  covered  with  cement. 

In  June  1903,  when  the  defendant  was  executing 
extensive  repairs  to  the  house  under  the  supervi. 
eion  of  the  surveyor  of  the  superior  landlord,  his 
attention  was  called  to  some  unevenness  in  the 
surface  of  the  cement  on  the  floor  of  the  balcony. 
This  was  remedied,  and  all  the  repairs  required 
by  the  surveyor  were  carried  out. 

In  Aug.  1903,  while  the  plaintiff  was  standing 
on  the  Wcony,  owing  to  its  defective  condition 
one  of  the  slabs  broke  off  near  the  wall,  and  the 
plaintiff  fell  on  to  the  steps  below  and  was  seriously 
injured. 

At  the  trial  before  Grantham,  J.,  with  a  jury, 
eome  evidence  was  given  that  the  defendant  had 
agreed  with  the  plaintiff's  husband  to  keep  the 
demised  premises  in  repair;  but  there  was  no 
evidence  that  any  notice  had  been  given  to  the 
defendant  of  the  defective  condition  of  the 
balcony  which  caused  the  accident. 

The  jury  found  a  verdict  for  the  plaintiff  for 
150Z.  damages,  stating  that  they  thought  that  if 
the  landlord  had  caused  all  the  cement  to  ba 
removed  from  the  floor  of  the  balcony  when  the 
cement  was  being  repaired,  the  defective  condition 
of  the  slab  would  probably  have  been  discovered. 

The  learned  judge  directed  judgment  to  be 
entered  for  the  plaintiff  for  150J. 

The  defendant  appealed,  asking  for  judgment 
or  for  a  new  trial. 

A.  J.  Ashton  and  W.  Q.  Clay  for  the  appellant. 
—The  learned  judge  ought  not  to  have  left  the 
oase  to  the  jury  at  all.  There  was  no  evidence  of 
any  contract  to  repair  on  the  part  of  the  defen- 
dant, and  there  was  no  evidence  of  any  notice  to 
the  defendant  of  the  defective  condition  of  the 
balcony.  The  defendant  cannot  be  made  liable 
unless  he  had  agreed  to  repair  and  notice  was 
eiven  to  him  of  the  want  of  repair.  In  Mdkin  v. 
WatHnson  (23  L.  T.  Eep.  592 ;  L.  Rep.  6  Es.  25) 
it  was  decided  that  a  landlord  is  not  liable  for 
breach  of  his  covenant  to  repair  unless  he  has 
received  notice  of  want  of  repair :  and  in  Hugall 
▼.  McLean  (53  L.  T.  Rep.  94)  it  was  held  that 
means  of  knowledge  are  not  equivalent  to  actual 
notice.  In  Broggi  v.  BobinB  (15  Times  L.  Rep. 
224)  it  was  laid  down,  in  the  Court  of  Appeal, 
that  the  landlord  is  not  liable  in  a  case  of  this 
kind  unless  there  is  an  agreement  to  repair  on  his 
part  and  notice  to  him  of  the  want  of  repair.  The 
decision  of  the  Court  of  Appeal,  in  Lane  v.  Cox 
<76  L.  T.  Rep.  135 ;  (1897)  1  Q.  B.  415),  shows  that, 
unless  there  is  a  covenant  to  repair  on  the  part  of 
the  landlord,  he  cannot  be  liable  to  his  tenant  for 
any  injury  caused  by  want  of  repair. 

Cannot  for  the  respondent. — There  was  some 
evidenee  of  a  contract  to  repair  on  the  part  of  the 
landlord,  and  the  jury  in  finding  a  verdict  for  the 
plaintiff  nost  have  »>und  that  there  was  such  a 


contract.  The  verdict  upon  that  question  cannot 
be  disturbed.  There  was  also  evidence  that  the 
attention  of  the  landlord  had  been  called  to  a 
defect  in  the  balcony — a  crack  in  the  cement^ 
and  he  ought  then  to  have  known  that  it  was 

grobable  that  the  slabs  were  also  defective.  If  he 
_  ad  then  removed  the  cement,  he  would,  as  the 
jury  thought,  have  probably  discovered  the  defect 
in  the  slab.  Therefore,  the  landlord  had  notice  of 
the  defective  condition  of  the  balcony.  In  Broggi 
V.  Bobins  {ubi  sup.)  the  only  notice  given  to  the 
landlord  was  in  respect  of  the  defective  condition 
of  the  fireplace,  and  the  injury  was  caused  by  the 
defective  condition  of  the  floor,  as  to  which  no 
notice  whatever  had  been  given  to  the  landlord. 

A.  J.  Ashton  was  not  called  upon  to  reply. 

Collins,  M.R.  —  This  is  an  appeal  by  the 
defendant  from  the  verdict  and  judgment  at  the 
trial  of  an  action  brought  against  a  landlord  by 
the  wife  of  his  tenant.  The  plaintiff  was  injured 
by  an  accident.  The  accident  happened  in  this 
way.  The  plaintiff's  husband  was  the  weekly 
tenant  of  the  defendant  of  the  first  floor  of  a 
house ;  there  was  a  balcony  outside  the  demised 
rooms;  and  the  plaintiff  was  injured  by  the 
giving  way  of  the  Imloony  whilst  she  was  standing 
upon  it.  The  question  is  whether  the  defendant 
is  liable  in  damages  in  respect  of  the  injury  so 
caused  to  the  plaintiff.  !Now,  the  law  upon  the 
subject  has  been  repeatedly  laid  down  and  stated. 
The  landlord  is  not  liable  unless  there  is  a  con- 
tract by  him  to  keep  the  premises  in  repair ; 
and  he  is  not  liable  even  in  that  case  unless  he 
has  had  express  notice  of  the  want  of  repair. 
That  rule  rests  upon  the  principle  that  the  land- 
lord is  not  the  occupier  of  the  premises,  and  has 
no  means  of  knowing  what  is  the  condition  of 
the  premises  unless  he  is  told,  because  he  has  no 
right  of  access  to  the  demised  premises,  whereas 
the  occupier  has  the  best  means  of  knowing  of 
any  want  of  repair.  It  has,  therefore,  been  held 
that  the  naked  obligation  on  the  part  of  the  land- 
lord to  repair  is  not  broken  unless  notice  has  been 
given  to  him  of  the  want  of  repair.  That  being 
the  law  upon  the  point,  1  think  that  there  was 
some  evidence  that  the  obligation  to  repair  had 
been  undertaken  by  the  landlord.  But  that  is 
not  conclusive  of  the  case.  The  result  of  the 
whole  of  the  evidence  is  that  it  is  clear  that  no 
one  ever  suspected  that  there  was  any  defect  at 
all  in  the  balcony.  Specific  repairs  were  required 
to  be  done  by  the  surveyor  of  the  superior  land- 
lord, but  this  matter  was  not  included.  No  defect 
in  the  balcony  was  in  any  way  indicated.  It  was 
conclusively  established  by  the  evidence  that  no 
one  at  all  had  the  faintest  notion  that  there  was 
any  such  defect  in  the  balcony  as  that  which 
caused  it  to  fall.  Therefore  there  was  no 
evidence  of  any  notice  having  been  given 
to  the  landlord  that  this  defect  required  to 
be  repaired.  There  is  authority  that  evidence 
of  means  of  knowledge  on  the  part  of  the 
landlord  is  not  sufficient,  but  that  there  must  be 
express  notice :  {Hugall  v.  McLean,  53  L.  T.  Rep. 
94).  The  jury  thought  that,  when  the  landlord  s 
attention  was  called  to  the  small  defect  in  the 
cement  floor  of  the  balcony,  he  ought  to  have 
removed  all  the  cement  and  might  then  have  dis- 
covered this  defect.  But  that  was,  at  most,  only 
means  of  knowledge,  which  is  not  sufficient.  Upon 
the  undisputed  facts  of  this  case  thec^  was  no 
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evidence  of  any  liability  on  the  part  of  the  land- 
lord, and  therefore  the  verdict  and  jadgment 
must  be  set  aside,  and  judgment  be  entered  for 
the  defendant. 

Stiblino,  L.J. — I  am  of  the  same  opiAion. 
The  law  applicable  to  this  case  is  settled  oy  the 
case  of  Broggi  v.  Bobins  (ubt  sup.)  in  this  court. 
In  the  judgment  in  that  case,  delivered  by  Lord 
Rassell,  C. J.,  it  is  laid  down  that  there  mast  be, 
first,  an  agreement  to  repair  on  the  part  of  the 
landlord ;  and,  secondly,  that  the  landlord  must 
have  notice  of  the  want  of  repair.  I  will  assume 
that  there  was  in  this  case  evidence  of  an 
agreement  by  the  landlord  to  repair.  The 
plaintiff,  however,  fails  altogether  upon  the  second 
point — that  is,  the  showing  that  the  landlord  had 
notice  of  the  want  of  repair.  I  think,  therefore, 
that  this  action  fails,  and  that  the  appeal  must 
be  allowed. 

Mathew,  L.J. — I  agree.  I  think  that,  npon  the 
assumption  that  there  was  an  agreement  to  repair 
on  the  part  of  the  landlord,  t lie  plaintiff  has  failed 
to  establish  any  liability  on  the  part  of  the  land- 
lord. In  June  1903  the  attention  of  the  landlord 
was  called  to  a  defect  in  the  balcony.  What 
was  that  defect  ?  It  was  merely  a  defect  in  the 
surface  of  the  cement,  and  no  one  then  suggested 
that  there  was  anything  wrong  with  the  balcony 
structurally.  In  order  to  render  the  landlord 
liable  it  is  necessary  to  show  that  notice  was 
given  to  him  of  the  want  of  repair.  The  jury 
thought  that  the  landlord  might  have  known  of 
the  defect ;  but  that  was  mere  assumption.  There 
was  no  evidence  of  any  notice  to  the  landlord.  I 
agree  that  judgment  ought  to  be  entered  for  the 
defendant. 

Appeal  allowed. 

Solioitora  for  the  appellant.  Hedges  and  Davis. 

Solicitors  for  the  respondent.  Judge  and 
Priestley, 


HIGH   COURT   OF  JUSTICE. 

OHANOERT  DIYISION. 

July  28,  29,  30,  and  Aug.  6. 

(Before  Kbkhwich,  J.) 

FoLJAMBB   V.   John  Smith's   Tadcasteb 

Brbwbbt  Oomfant  Limited,  (a) 

Seeovery  of  possession — Land  parcel  of  a  manor 
— No  copyhold  tenants — Lease  for  a  term  of 
inelosure  from  toaste  of  manor — Long  continued 
possession — Free  or  cottage  holding — Quit  rent 
— Additions  to  holding  and  variations  in  lord's 
rent — Evidence  —  Weight  —  CaU  books  of  the 
manor. 

Where  it  is  a  question  whether  land,  parcel  of  a 
manor  in  which  there  are  no  copyhold  tenants,  is 
held  by  tenants  as  free  or  cottage  holding,  the 
fact  that  the  rent  paid  to  the  lord  of  the  manor 
has  been  varied  at  different  periods,  as  to  some  of 
which  no  evidence  is  forthcoming  of  any  addi- 
tions to  the  holding,  rebuts  the  presumption  which 
■would  othertoise  arise  in  favour  of  their  holding 
as  free  tenants  at  a  quit  rent,  their  possession 
being  long  continued,  and  supports  the  inference 
that  the  tenants  held  as  "  cottagers," 

(a)  Beport'.d  by  W.  F.  Fain,  Eaq.,  Barriiter-aV-L»w. 


Land  parcel  of  a  manor  in  which  there  were  no 
copyholds,  and  in  which  there  were  three  classer 
of  tenants — (1)  rack  renters,  (2)  freehold  tenants, 
and  (3)  cottagers — was  early  in  the  eighteenth 
century  inclosed  from  the  waste  of  the  manor, 
the  rent  payable  to  the  lord  at  that  titne  being- 
Is.  annually.  In  1732  the  tenant  purported  ity 
grant  a  long  lease  of  the  original  premises  at  a- 
peppercorn  rent,  and  in  1757  the  then  tenant 
granted  another  lease  of  the  same  premises  anS 
an  additional  piece  of  ground  at  the  rent  of  a 
red  rose.  Defendants  claimed  by  divers  mesne 
assignments  the  interest  in  the  two  long  terms, 
asserting  that  their  lessors  were  freehold  tenants 
of  the  manor  at  a  quit  rent.  The  rents  paid  t» 
the  lord  of  the  manor  had  increased  from  Is.  in 
1732  to  Is.  2d.  in  1757,  2g.  in  1791,  and  5«.  in 
1837.  No  addition  to  the  premises  before  the' 
two  latter  years  respectively  to  which  the  increase 
in  the  rent  could  be  attributed  was  shown. 

Held,  that  the  defendants'  claim  to  be  included  in 
the  class  of  freehold  tenants  of  the  manor  faiUct. 

Extracts  from  the  "  call  books  "  of  a  manor  con- 
taining the  names  of  tenants  arid  their  descrip- 
tion as  "  cottagers  "  and  free  tenants  with  the 
amount  of  rent  paid  to  the  lord  in  respect  of  the 
holdings  are,  on  objection  raised,  subject  to- 
remarks  as  to  their  weight  as  evidence  of  the 
description  of  the  tenants  and  the  amounts  paid^ 
to  the  lord  (U  rent. 

Actions  consolidated  by  judge's  order. 

The  plaintiff,  George  Savile  Foljambe,  claimed 
a  declaration  that  the  defendant  company  wer& 
tenants  under  him  of  premises  at  Grimethorpe 
Green,  Brierley,  Torks,  on  a  tenancy  from  year 
to  year,  or,  alternatively,  a  tenancy  for  the  residua 
of  a  long  term  from  the  years  1732  or  1756- 
created  under  and  enuring  only  during  the  con- 
tinuance of  a  term  from  year  to  year,  and  that 
his  notice  to  quit  was  valid.  He  also  claimed  to 
recover  possession,  and  an  injunction  restraininfc 
defendants  from  proceeding  with  a  proposed 
enfranchisement  under  the  Copyhold  Act  1894 
(57  &  58  Yiot.  c.  46),  ss.  2,  5,  sab-s.  (e),  i.  and  ii. 

The  question  for  decision  in  these  consoIidatecT 
actions  was  whether  the  premises  to  which  they 
related  were  oustomaiy  freehold  of  the  manor 
subject  to  a  yearly  rent,  as  plaintiff  alleged,  or 
whether  the  defendants — to  whom  they  had  been 
assigned  by  a  former  tenant,  one  William  Wood, 
by  deed  dated  the  5th  June  1902  in  consideratioik 
of  3002.,  a  memorial  of  which  indenture  had  been, 
registered  in  the  Wakefield  registry,  for  th» 
residue  of  a  term  of  999  years  granted  by  lease 
dated  the  19th  March  1757,  which  term,  and  that 
granted  by  another  lease  dated  the  25th  Oct.  1732 
for  a  like  term,  the  defendants  had  by  a  deed-poll 
dated  the  5th  Deo.  1902  purported  to  enlarge  into- 
a  fee  simple  by  virtue  of  sect.  65  of  the  Con- 
veyancing and  Law  of  Property  Act  1881 — wera 
freehold  tenants  subject  to  quit  rent. 

The  premises  form  part  of  the  manor  of  Brierley, 
of  which  the  plaintiff  is  lord  of  the  manor,  and 
-the  history  of  the  devolution  of  the  titles  of  the 
property  forming  the  subject  of  the  action  a» 
appearing  in  the  plaintiff's  and  defendants'  docu- 
ments appears  from  the  following  statement  of 
the  evidence  on  the  subject : 

The  defendants'  predecessors  in  title  appeared 
in  no  list  of  free  tenants  of  the  manor,  which 
lists  had  been  traced  from  the  yea;  1701. 
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About  the  year  1715,  at  which  time  a  cottage 
was  bttilt,  as  alle^d,  upon  it,  the  land  was 
inclosed  from  Grimethorpe  Green,  the  waste 
of  the  manor,  in  which  no  castom  to  inclose 
was  proved,  by  what  defendants  pleaded  was  a 
lawful  encroachment  with  the  licence  (not 
produced)  of  plaintiff's  predecessor  in  title,  the 
then  lord  of  the  manor.  Sir  George  Savile,  Bart. 

An  inspection  of  the  "  call  books "  of  the 
manor  of  Brierley — which  it  was  the  duty  of  the 
steward  of  the  manor  to  keep,  and  which  con- 
tained the  names  and  description  of  the  tenants 
of  the  manor,  and  a  note  of  the  amount  of  rtnts 
due,  entered  as  paid  or  respited,  in  respect  of 
their  holdings — which  were  objected  to  as  to  their 
admissibility  as  evidence  against  the  defendants, 
but  the  objection  was  not  upheld  by  the  court 
except  as  to  their  weight  as  evidence — showed 
between  the  years  1719  and  1727  entries  of  the 
names  of  Edmund  Cooper,  his  widow,  John 
Cooper,  and  Gervas  Cooper,  as  "  cottagers." 

By  indenture  of  lease,  dated  the  25th  Oct.  1732, 
which  was  not  registered  at  Wakefield,  Gervas 
Cooper,  the  tenant,  in  consideration  of  62.,  pur- 
ported to  demise,  grant,  bargain,  and  sell  to  John 
Xirk,  labourer,  the  cottage  and  premises  in 
question  which  were  stated  in  the  indenture  now 
in  statement  to  be  held  of  Sir  George  Savile, 
lord  of  the  manor,  at  or  under  the  yearly  rent  of 
1«.  payable  at  Easter,  for  a  term  of  999  years 
from  the  25th  Oct.  1732. 

By  another  indenture  of  lease  dated  the  19th 
March  1757,  and  expressed  to  be  made  between 
Henry  Wray  and  Mary  his  wife  (relict  of  John 
Kirk)  and  Robert  £irk,  his  eldest  son,  of  the  one 
part,  and  William  Shirt  of  the  other  part,  in  oon- 
nideration  of  15Z.  17<.  6d.,  the  premises  in  question, 
stated  to  be  held  of  the  lord  of  the  manor  at  the 
yearly  rent  of  Is.  2d.,  were  purported  to  be  demised 
to  William  Shirt  for  a  term  of  999  years  from  the 
11th  mav.  1756.  This  lease  apparently  included 
a  piece  of  ground  not  described  in  the  former 
lease  of  1732. 

In  the  manor  call  book  for  1761  there  was  the 
following  entry :  "  Brierley  tenants  and  resiants  ,- 
cottagers.  L.  Gervas  Cooper,  William  Shirt  " ; 
and  in  that  for  1789,  "William  Shirt,  now 
Matthew  Shirt  (yearly  tenancy  rents  not  being 
free  rents)." 

In  a  list  of  tenants  of  the  manor,  under  the 
divisions  free  tenants,  rack  renters,  and  cottagers, 
in  1791,  Matthew  Shirt  was  included  in  the 
cottagers'  list  for  cottage  No.  51,  and  in  a  verdict 
roll  dated  the  27th  Oct  1791  "  WUliam  Shirt, 
now  Matthew "  is  presented  in  respect  of  a 
cottage  at  Grimethorpe,  at  a  yearly  rent  of  2«., 
which  was  the  first  record  of  the  rent  being 
increased. 

By  assignment  dated  the  4th  Jan.  1822  John 
Soratcherd  and  Joseph  Machlin,  as  executors  of 
Matthew  Shirt,  assigned  the  premises  comprised 
in  the  lease  of  the  19th  March  1757,  subject  to 
all  annual  payments,  to  John  Wood,  labourer,  for 
the  remainder  of  the  term  thereby  granted. 

By  indenture  dated  the  5th  Feb.  1827  John 
Wood  voluntarily  assitrned  the  premises  to  his 
son,  Matthew  Wood,  for  the  residue  of  the  lease- 
hold term. 

Matthew  Wood  died  in  the  year  1873,  having 
devised  the  premises  to  the  defendant's  vendor, 
William  Wood,  subject  to  a  life  estate  vested  in 
his  wife  Elizabeth  Wood,  who  on  the  29th  Oct. 


1833  convOTed  her  life  estate  to  the  remainderman, 
William  Wood. 

In  the  call  book  for  1837,  in  which  year  it  was 
stated  that  the  rents  of  all  the  cottager  tenants 
of  the  manor  were  raised,  there  was  the  following 
entry :  "  John  Wood,  Grimethorpe  Hall,  6d.  ; 
Matthew  Wood,  5»." 

In  1860  Matthew  Wood  erected  a  cart-shed 
adjoining  his  cottage.  That  was  presented  to  the 
court  of  the  manor,  the  jurors'  verdict  fixing  a» 
a  rent  for  the  same  the  sum  of  Id.  a  year. 

In  1868  Matthew  Wood  was  fined  5d.  for  an 
encroachment. 

The  premises  were  assigned  to  the  defendants 
by  the  assignment  of  the  5th  Jane  1902,  William 
Wood,  their  vendor,  making  a  statutory  declara- 
tion in  which  he  stated  that  the  lands  and 
premises  thereby  assigned  were  the  same  land« 
and  premises  described  in  the  lease  of  the  19th. 
March  1757  to  WiUiam  Shirt. 

On  the  26th  Nov.  1902  defendants  received  a 
six  months'  notice  to  quit. 

After  their  purchase  defendants  turned  th» 
premises  into  a  working  men's  club,  and  they 
proposed  to  make  alterations  in  them.  They  had 
purported  to  enlarge  their  terms  into  a  fee  simple- 
by  the  deed-poll  which  included  "  the  premisea 
in  a  certain  other  lawful  encroachment.  They 
had  applied  to  the  King's  Bench  Division 
for  a  mandamus  to  compel  the  justices  to  hear 
their  application  for  appointing  a  valuer  to  make> 
an  enfranchisement,  which  application  stood 
over  pending  these  proceedings.  Plaintiff,  who 
objected  to  the  eale  of  beer  at  the  club  and  to 
the  additional  room  being  erected,  had  accord- 
ingly instituted  the  actions  now  before  the  court, 
other  holdings  in  the  manor  being  stated  to  be 
affected  by  their  i-esnlt. 

There  was  evidence  that  the  homage  fixed  th» 
rents  which  were  unalterable  by  the  lord. 

P.  Ogden  Lawrence,  K.C.  and  Edgar  Fod,  for 
the  plaintiff. — The  question  for  the  decision  of  the 
court  is  whether  the  piece  of  land  in  question  i» 
freehold  subject  to  a  quit  rent,  or  whether  the- 
defendants  are  merely  tenants  from  year  to  year. 
If  William  Wood  was  only  tenant  he  could  not 
vest  a  valid  title  in  the  defendants  for  the  long 
term.  The  presumption  arising  from  the  pay- 
ment of  the  annual  rent  to  the  lord  of  the  manor 
for  a  great  number  of  years  is  that  they  are  his- 
tenants.  The  manor  of  Brierley  is  a  manor  in 
which  there  is  no  copyhold.  There  are  three- 
classes  of  tenants :  free  tenants,  whose  number 
was  fixed ;    rackrenters   or   farmers ;    cottagers. 

ait  rents  cannot  be  created  since  the  statute 

uia  Emptores  (18  Edw.  1,  c.  1) : 

Hounlt  V.  Harrington  (Earl),  68  L.  T.  Esp.  703, 
per  SatUog,  J.,  at  p.  70S ;  (1893)  2  Ch.  497. 

The  rents  of  the  free  tenants  have  always  been 
constant  in  amount.  At  this  distance  of  time  it- 
is  impossible  to  offer  an  explanation  of  the  leasee 
of  1732  and  1757.  There  is  a  break  in  the  title- 
from  1757  to  1822.  In  1837  the  rent  was  raised, 
from  2f .  to  5*.  withont  any  proved  addition  to  the 
holding.  The  whole  inclosure  occupied  by  the- 
club  is  an  encroachment  on  the  waste  ot  the  manor. 
The  rents  of  the  premises  have  varied  as  follows : 
1».  in  1715, 1«.  2d.  in  1757,  2».  in  1791,  5g.  in  1837, 
5s.  Id.  1860.  If  in  1732  Gervas  Cooper  was  tenant 
of  an  encroachment,  it  enured  for  the  benefit  of 
his  landlord.    Attorney- General  t.   Tamline  (43 
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L.  T.  Bep.  4S6.  per  Cotton,  L.J.,  at  p.  489 ;  15 
Gh.  Div.  150)  where  his  Lordship  refers  to  the 
rule  in  Whitmore  ▼.  Mumphriee  (25  L.  T.  Bep. 
496,  at  p.  498 ;  L.  Rep.  7  C.  P.  1).  The  free  rent 
is  first  mentioned  in  the  deed-poll  of  the  5th  Dec. 
1902.  If  there  is  no  quit  rent  payable,  we  are 
outside  the  juriadiction  for  arbitration  nnder  the 
Copyhold  Act.  [Kekewich,  J. — I  have  not  to 
eay  what  the  Board  of  Agriculture  is  to  do  in  the 
matter.]  There  can  be  no  increase  or  decrease  in 
quit  rent.  Encroachments  if  lawful  must  be 
nnder  the  Statute  of  Merton.  No  notice  to  quit 
is  necessary  in  the  case  of  a  tenant  disputing  his 
landlord's  title : 

Vivian  v.  lfoa(,44  L.T.  B«p.  210 ;  16  Cb.  DiT.  7S0. 

Cooper,  the  original  tenant,  if  tenant  from  year 
to  year,  oould  grant  a  lease  for  999  years.  His 
reversion  would  support  the  coTenauts  in  the 


Ptit<  T.  Eyrt,  9  Bam.  &  Cress.  909 ; 
Oxley  T.  James,  13  M.  &  W.  209. 

The  court  will  presume  that  the  tenant  in  1732 
went  out  in  a  proper  manner : 

Reet  dmn.  Mean  r.  Perroi,  4  C.  ft  P.  230. 
Notice  to  quit  was  properly  served  on  the  tenant 
in  possession : 

Jackeon  v.  M'Maiter,  28  L.  Bep.  Ir.  Com.  Law, 
176. 

There  is  no  custom  to  inclose  in  this  manor. 
Counsel  also  referred  to 

The  Copyhold  Aot  1894   (57  &  58  Tiot.  o.  46), 
88.  2, 5,  8nb-8.  (e)  Land  iL ;  and  ssot.  53, sab-a.  1. 

Warmington,  K.C.,  Ingpen,  K.C.,  and  A.  Brown, 
for  the  defendant  company. — In  this  case  the 
defendants  obtained  a  title  in  1902  which  goes 
back  to  1732.  Plaintiff  has  relied  on  defenduits' 
title  to  fill  the  blanks  in  the  title.  Defendants 
have  a  perfect  chain  of  deeds  which  show  a  title 
for  170  years.  Plaintiff  has  launched  a  case  upon 
a  licence  to  Grervas  Cooper,  but  no  licence  from 
the  then  lord  of  the  manor  can  be  found.  Defen- 
dants show  title  and  possession  in  Gervaa  Cooper 
in  1732.  The  courts,  after  long  possession  such 
as  the  defendants  have  shown,  are  bound  to  give 
a  legal  origin  to  the  title  shown  by  the  lease  of 
of  1732.  When  dealing  with  the  title  of  a  piece 
of  land  the  annual  value  of  which  is  far  in  excess 
of  the  rent,  the  intendment  of  law  is  that  that  rent 
is  quit  rent,  and  the  payment  of  that  rent  is  not 
evidence  of  title  to  the  land : 

Dos  dem.  WKittick  v.  Johnson,  Oow  N.   P.  Bep. 
173. 

That  proposition  is  affirmed  in  the  Irish  case  of 
Beynolds  v.  Reynolds  (12  Ir.  Eq.  Bep.  172).  If  it 
be  said  that  the  orginal  rent  has  been  varied  the 
reply  is  that  it  has  not  been  varied,  inasmuch  as 
that  rent  of  1«.  was  paid  on  the  original  land,  but 
the  additional  rent  is  attributable,  not  to  the 
original  land,  but  in  respect  of  what  has  been 
added  to  the  parcels.  Between  1732  and  1757 
someone  added  the  additional  piece  of  land  which 
accounts  for  the  additional  rents.  That  is  our 
suggestion  with  regard  to  the  increase  of  rent. 
The  evidence  does  not  show  that  the  quit  rent  has 
been  converted  into  a  yearly  rent.  The  original 
rent  is  still  attributable  to  the  land  as  held  in 
1732.  Secondly,  the  payment  of  the  additional 
rent  in  respect  of  the  additional  land  gives  defen- 
dants either  a  perpetual  lease  or  a  freehold.  Bent 


can  be  reserved  as  to  land  parcel  of  a  manor  by 
custom : 

JFretman    v.   Phillips,  4   Hw.   &   Sel.  48C;   per 
Bayley,  J.,  at  p.  495. 

From  1757  the  defendants'  deeds  have  been  pre- 
sented, and  after  1822  they  are  all  upon  the 
registry  at  Wakefield.  Your  Lordship  ought  to 
be  astute  to  find  some  legal  origin  tor  a  title 
enjoyed  for  so  many  Tears.  As  to  the  call  books, 
there  is  no  evidence  that  defendants'  predecessors 
in  title  were  summoned  to  appear  at  the  courts. 
They  are  not  evidence  against  defendants  in  any 
way.  None  of  them  are  signed  by  the  steward, 
and  there  is  no  evidence  in  whose  handwriting 
they  are.  For  some  years  they  were  not  produced 
at  all.  Although  these  cottage-holders  were  pre- 
sented at  the  courts,  it  is  sig^nificant  of  their  title 
that  they  appeared  and  did  fealty  to  the  lord. 
In  1887  plaintiff's  agent  saw  the  deeds,  and 
endeavoured  to  purchase  without  objection  to  the 
title. 

P.  Ogden  Laxorence,  K.G.  in  reply. — There  is  no 
suggestion  of  addition  to  the  holding  between 
1757  and  1860,  defendants  cannot  account  for  the 
raising  of  the  rent.  If  it  is  not  a  tenancy  from 
year  to  year  plaintiff  cannot  suggest  what  the 
tenure  of  this  land  is.  It  is  obvious  it  was  an 
encroachment  from  the  adjoining  waste.  The 
rent  is  rent  of  assize  in  lien  of  all  services. 
Duberley  v.   Page   (2  T.  B.  391,  392)  was  also 


referred  to. 


Cur.  adv.  vull. 


Aug.  6. — Kekswich,  J.  delivered  the  following 
written  judgment : — This  if  not  an  unprecedented 
is  certainly  a  strange  case.  The  plaintiff  seeks 
to  be  declared  entitled  to  land  of  which  he  has 
not  been  in  possession,  in  the  vulgar  sense  of  the 
word,  for  about  two  centuries,  and  bases  his  claim, 
not  on  the  expiration  or  sooner  determination 
of  a  long  term  (a  claim  not  infrequently  made), 
but  on  a  notice  to  determine  an  alleged  annual 
tenancy  by  virtue  of  which  the  defendants  and 
their  predecessors  in  title,  covering,  of  course, 
many  generations,  have  occupied  the  premises  for 
the  period  aforesaid.  Such  a  claim  is  heard  with 
astonishment,  and  is  approached  with  reluctance 
to  believe  that  it  is  sound.  Knowledge  of  a  few 
facts  proves  that  it  must  not  be  hastily  dismissed, 
but  deserves  careful  examination.  The  plaintiff 
is  loi'd  of  the  manor  of  Brlerley,  and  it  is  clear, 
and  indeed  it  is  common  ground,  that  the  pre- 
mises in  question  are  parcel  of  the  manor.  I 
think,  too,  that  there  is  an  irresistible  inference 
that  they  were  at  one  time  part  of  the  waste  which 
is  known  as  Grimethorpe  Common.  The  question 
is  by  what  title  they  were  severed  from  it  or 
inclosed.  The  defendants'  case  is  that  the 
original  tenant  through  whom  they  claim  was  a 
freehold  tenant  of  the  manor  to  whom  a  'grant 
was  made  at  a  quit  rent,  that  they  are  snch 
tenants  now,  and  are  entitled  to  all  the  privileges 
attached  to  that  character.  I  have  no  doubt  that 
if  they  establish  this  they  can  claim  enlargement 
of  the  long  term  now  vested  in  them  and  enfran- 
chisement; or  that,  in  otiier  words,  they  can, 
at  re<]^nest  and  subject  to  compliance  with  the 
provisions  of  the  Conveyancing  Act  1881  and  the 
Copyhold  Act  1894,  in  that  behalf,  be  converted 
into  tenants  in  fee  simple.  For  this  purpose  thev 
must  satisfy  the  court  that  the  man  through 
whom  they  trace  title  was  a  freehold  tenant  of 
i^igitized  by  ^ 
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the  manor  at  a  qnit  rent,  and  they  must  carry 
this  back  to  a.  date  prior  to  the  statute  Quia 
Emptores,  because  since  then  no  such  tenancy 
can  have  been  created.  No  grant  can  be  proved, 
but  it  may  be  inferred,  and  Doe  dem.  Whittick  v. 
Johnson  {ubi  »wp.)  ehotra  that,  subject  to  one 
qualification,  the  importance  of  which  will  appear 
in  the  Bcquel,  it  ought  to  be  inferred,  or  rather 
presumed,  where  rent  has  been  paid  to  the  lord 
time  out  of  mind.  The  strength  of  the  defen- 
dants' case  lies  in  the  position  that  a  legal  origin 
for  their  lengthened  occupation  must  be  found, 
and  that  the  only  one  that  oan  properly  be 
found  is  tliat  which  they  assert  to  be  true. 
The  weakness  of  the  case  against  them  is,  that 
an  annual  tenancy  is  improbable,  and  that 
there  cannot  be  a  presumption  in  favour  of 
it.  Beyond  some  evidence  of  facts  about  which 
there  is  little,  if  any,  controversy  contributed 
by  witnesses  who  have  served  as  jurors  at  the 
manor  courts,  or  are  otherwise  acquainted  with 
the  modem  history  of  the  manorial  lands,  there 
are  no  materials  for  discussion  and  criticism, 
except  the  records  of  the  manor,  in  which  term 
I  include  not  only  documents  purporting  to  be 
anthoritative  and  deeds  which  coming  from 
proper  custody  are  admissible  by  reason  of  age, 
but  also  miscellaneous  documents — e.g.,  call  books 
that  is,  lists  of  those  whose  names  were  called 
over  at  the  courts.  Objection  is  made  to  these, 
but  I  thiuk  the  objection  goes  to  the  weight  and 
not  to  admissibility.  They  are  produced  by  the 
steward  of  the  manor  as  coming  from  the  muni- 
ment room  of  the  lord,  and  they  bear  the  impress 
of  age  and  originality.  To  exclude  them  would 
be  to  deny  the  court  the  power  of  obtaining 
assistance  from  the  only  materials  which  in  such 
cases  are  reasonably  likely  to  be  forthcoming. 
For  the  better  placing  plaintiff's  case  before 
the  court,  and  rendering  examination  more  easy 
and  complete,  the  steward  has  made  compila- 
tions from  these  documents  which  were  in  the 
hands  of  the  counsel  of  the  plaintiff  and  defen- 
dants alike,  and  were  usefully  referred  to  in  the 
argument.  To  make  these  compilations  intelli- 
gible the  steward  has  framed  headings  and  added 
explanations  which  are  entirely  his  own,  and 
must,  of  course,  be  disregarded,  the  compila- 
tions being  proper  and  convenient  only  if  they 
reproduce  the  originals;  but,  so  far  »s  I  have 
tested  them,  the  added  matter  is  consistent 
with  the  originals,  and  it  may  fairly  be  treated 
as  suggestion  by  one  who  gives  evidence  as  an 
expert.  In  this  way  it  is  established  that  there 
are  no  copyhold  tenants  of  the  manor  of  Brierley, 
and  that  the  tenants  consist  of  three  classes — 
(1)  rackrenters;  (2)  freehold  tenants;  and  (3) 
cottagers.  About  the  second  of  these  nothing 
need  for  the  moment  be  said — the  distinction 
explains  itself.  The  first  class  is  constituted 
mainly,  if  not  entirely,  of  farmers  who  occupy 
land  parcel  of  the  manor,  under  agreement, 
written  or  verbal,  with  the  lord  on  terms  and  at 
rents  which  depend,  as  farming  tenancies  else- 
where depend,  on  the  varying  conditions  which 
from  time  to  time  influence  supply  and  demand. 
The  defendants,  of  coarse,  do  not  belong  to 
this  class  and  are  not  concerned  with  it,  but  its 
existence  is  important  to  be  noted  if  only  in 
contrast  with  the  other  classes  with  which  it 
is  connected  in  the  history  of  the  case.  The 
third  class  requires  a  word  of  explanation.    The 


term  "  cottager "  is  well  known  in  the  ver- 
nacular, and  is  used  in  common  parlance  to 
denote  a  man  occupying  a  cottage  as  distinguished 
from  a  farm  or  a  mansion-house.  It  is  often 
used  to  mean  something  more,  and  that  farther 
meaning  with  an  addition  is  the  one  in  which  it 
is  used  here.  A  cottager  is  then  understood  to 
mean  a  labourer  who  resides  in  a  cottage  on  the 
estate  on  which  he  works,  and  which  he  rents 
from  the  landlord  or  the  farmer  on  easy  terms. 
It  is  common  knowledge  that  cottages  have  to 
be  provided  by  owners  of  agricultural  land  or 
manufactories  for  the  residence  of  those  whom 
they  or  their  tenants  employ,  and  this  is  done 
from  time  to  time  on  convenient  spots.  Where 
there  is  a  common  convenience  points  to  small 
inclosures  for  this  purpose,  and  the  exercise 
of  the  powers  conferred  by  the  Statute  of 
Merton  (20  Hen.  3,  c.  4)  facilitates  what  is 
othernise  convenient.  It  would  not  be  right  to 
lay  stress  on  the  fact  that  the  land  in  question 
immediately  adjoins  Grimethorpe  Common,  but 
the  fact  is  at  least  consistent  with  the  land  having 
been  inclosed  from  the  common,  and  the  age  ot 
the  older  buildings — said  to  be  150  years — for  the 
erection  of  which  the  stone  of  the  country  was 
employed,  points  in  the  same  direction.  But  it 
must  be  observed  and  insisted  on  that  all  this 
goes  a  little  way,  if  it  goes  any  way  at  all, 
towards  proving  that  the  defendants  are  not  free- 
hold tenants,  or  do  not  claim  through  one  of  the 
tenants.  It  may  well  be  that  they  bold  a  cottage 
on  that  tenure.  There  may  have  been  an  ancient 
grant  of  part  of  the  waste  at  a  quit  rent,  and  a 
cottage  may  have  been  built  thereon.  The  pre- 
sumption thus  far  is  in  favour  of  that  conclusion, 
and  adverse  to  annual  tenancy.  Next  comes  a 
fact  which,  though  not  fatal  to  that  conclusion, 
militates  against  it — that  is,  tends  to  rebut  the 
presumption.  There  is  no  trace  of  this  holding, 
or  of  any  tenant  of  it,  or  of  rent  paid  in  respect  of 
it  till  1709.  It  may  have  escaped  enumeration, 
but  there  is  absence  of  notice  in  the  earlier  docu- 
ments, where,  if  existing,  it  ought  to  have  been 
found.  Now,  we  come  to  the  first  of  the  defen- 
dants' title  deeds— the  deed  of  the  2oth  Oct.  1732 
— whereby  Gervas  Cooper,  the  then  tenant  of  what 
may  with  sufficient  precision  be  styled  "the 
premises  in  question,"  demised  to  John  Kirk  for 
the  term  of  999  years  at  a  peppercorn  rent.  There 
is  a  full  description  of  the  property  in  the  parcels 
of  the  deed,  and  it  is  there  stated  to  be  held  of 
the  lord  at  and  under  a  yearly  rent  of  Is.  which 
accords  with  the  records  of  the  manor.  There  is 
no  doubt  about  the  validity  of  this  deed,  but  the 
legal  effect  of  it,  and  the  actual  duration  of  the 
term  thereby  created,  depend  on  the  question 
whether  the  lessor  was  a  freehold  or  annual  tenant. 
Towards  the  solution  of  that  question  the  deed 
does  not  afford  much  assistance,  but  it  is  certainly 
consistent  with  the  alleged  freehold  tenancy,  and 
if  such  tenancy  ought  otherwise  to  be  presumed 
there  is  nothing  here  to  rebut  it.  But  contrasting 
it  with  the  deed  of  1757,  to  which  we  now  pass,  we 
find  in  the  latter  a  factor  of  a  new  and  important 
character.  By  that  deed  of  the  19th  March  1757 
Henry  Wray  and  Mary  his  wife,  the  widow  of 
John  Kirk,  the  lessee  under  the  deed  ot  1732,  and 
Robert  Kirk,  his  eldest  son,  demised  the  premises 
therein  comprised  to  William  Shirt  for  a  new 
term  of  999  years  at  the  rent  ot  a  red  rose.  This 
deed   also   contains  a  full  description   of   the 
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premises  intended  to  be  thereby  demised.  It  is 
sot  precisely  in  the  same.  lan(;uas[e  as  that  used 
in  the  deed  of  1732,  bat  it  may  be  regarded  as 
eabstantially  identical,  except  that  there  appears 
to  ba  an  addition  oC  a  parcel  of  land  or  ground, 
-which  may  be  the  explanation  why  this  descrip- 
tion comprises  two  gardens,  whereas  that  in  the 
deed  of  1732  comprises  one  only.  There  is  another 
difference.  The  premises  are  stated  to  be  held  of 
the  lord  of  the  manor  at  and  under  the  yearly 
rent  of  Is.  2d.  Haring  regard  to  the  custom  of 
the  manor  in  these  matters,  which  is  distinctly 
prored,  I  think  that  this  additional  2<2.  mast 
be  taken 'to  be  a  rent  assessed  in  respect  of 
the  additional  land,  which  presumably  was  in- 
closed from  the  common,  and  this  rent  was 
-undoubtedly  paid.  It  cannot,  of  course,  be  a 
qnit  rent  for  a  freehold  tenement,  and  it  was 
admitted,  on  behalf  of  the  defendants,  that  no 
claim  of  that  kind  oould  be  sustained.  As 
regards  this  additional  land,  the  defendants 
base  their  claim  on  custom,  abont  which  a  word 
presently.  Were  it  not  that  I  think  the  Is.  and 
the  additional  2d.  can  be  properly  severed  and 
attributed  to  the  original  and  additional  land 
respectively,  this  variation  would  be  a  serious 
obstacle  in  the  way  of  the  defendants.  In  the 
case  already  cited,  Doe  dem.  Whittiek  v.  Johmov, 
it  is  said  that  where  rents  have  been  paid  for  a 
long  series  of  years  "  without  variation,"  the 
presumption  is  that  they  are  quit  rents,  and  the 
words  "  without  variation  "  are  of  the  essence  of 
the  proposition,  for  all  qnit  rent  must  be  invari- 
able. It  is  only  by  severing  the  two  portions  as 
above  suggested  that  one  can  avoid  a  complete 
rebuttal  of  the  presumption.  A  similar  remark 
may  be  made  respecting  the  addition  of  Id.  to 
the  rent  in  18G0,  which  -was  assessed  for  ii  par- 
ticular encroachment,  and  may  be  taken  not  as 
part  of  the  whole  rent,  but  as  rent  for  that 
«ncroachment  only.  No  such  remark  can  be 
made  respecting  two  other  increases  of  rent. 
When  the  first  was  made  is  not  certain,  bat,  for 
some  years  before  1837,  the  rent  of  the  premises 
was  2s.,  which  was  paid  in  respect  of  the  whole, 
flo  that  some  part  of  the  difference  between  that 
and  1«.  2d.  must  have  been  attributable  to  the 
original  land.  In  1837  there  was  a  further  rise 
from  2>.  to  5s,  It  is  said  that  there  was  a  general 
raising  of  rent  of  cottage  holdings  at  that  time, 
but  it  is  unnecessary  to  be  satisfied  that  this  is 
«trictly  trae.  Suffice  it  to  say,  that  many  rents 
-were  raised,  and  the  rent  of  these  particular  pre- 
mises among  them.  There  is  no  record  of  there 
having  been  in  the  meantime  any  addition  to 
the  holding,  and  it  is  not  contended  that  there 
had  been  any.  We  have  therefore  two  variations 
of  the  original  rent,  the  last  o(  which  was  made 
tinder  circumstances  pointing  to  those  premises 
being  held  on  the  same  tennre  as  other  cottages, 
and  they  are  acquiesced  in  for  a  long  period  of 
years.  It  must,  I  think,  be  inferred  that  these 
additions  of  rent  were  made  as  of  right — that  is 
to  say,  were  made  by  a  landlord  who  could 
insist  on  his  own  terms  as  against  his  tenants. 
It  seems  to  follow  that  the  presumption  in 
favour  of  the  defendants  which  was  possible 
on  the  earlier  facts  is  no  longer  possible  or  has 
been  rebutted,  and  that  they  must  be  taken  to  be, 
not  freehold  tenants,  but  cottagers  in  the  sense 
that  they  hold  a  small  piece  of  land,  parcel  of 
the  manor,  from  the  lord  as  annual  tenants.    A 


point  is  taken  on  behalf  of  the  defendants  that  so 
far  as  concerns  the  addition  to  the  original  holding, 
and  even  as  regards  that  original  holdiug,  if  they 
are  not  found  to  be  freehold  tenants  thereof,  they 
may  have  a  title  by  custom.  I  understand  the 
pleadings  to  distinctly  raise  that  point,  and  some- 
thing was  said  on  it  at  the  bar,  but  counsel  did 
not  attempt  to  define  tiie  custom  or  to  prove  it, 
in  fact  or  in  law.  I  confess  myself  unable  to 
understand  how  such  a  custom  can  be  proved, 
and  there  is  no  evidence  of  it.  The  plaintiff  asks 
no  further  relief  than  a  declaration  of  title.  It 
was  objected,  but  I  see  no  force  in  the  objection, 
that  he  cannot  have  that  without  more,  or  rather 
without  being  entitled  to  more,  which  it  is  said 
that  he  is  not.  I  propose  to  make  a  declaration 
that  the  defendants  are  tenants  under  the  plaintiff 
of  the  premises  in  question,  which  must  be  de- 
scribed by  some  plan  or  document  on  a  tenancy 
from  year  to  year,  and  that  the  notice  to  quit  of 
the  26th  Nov.  1902  is  valid,  and  that  the  plaintiff 
is  entitled  to  recover  possession  of  the  said  pre- 
mises by  virtue  of  such  notice  pursuant  to  the 
terms  thereof.  Defendants  to  pay  the  costs.  A 
plan  of  the  premises  recovered,  signed  by  the 
registrar,  to  be  entered  in  the  order. 

Solicitors  for  the  plaintiff,  Bell,  Brodrick,  and 
Gray,  agents  for  Farker,  Rhodes,  and  Co., 
Botherham. 

Solicitors  for  the  defendant  company,  Grihble, 
Oddie,  Sinclair,  and  Johnson,  agents  for  Ozley 
and  Coward,  Botherham. 


Tuesday,  July  26. 

(Before  Faswell,  J.) 

IBe  F.  W.  Glabbon  (an  Infant),  (a) 

Pauper  infant  —  Necessaries — Maintenance—Ar- 
rears— Bight  of  poor  law  guardians  to  reeovtr 
against  property  of  infanl—Poor  Lata  Amend- 
ment Act  1849  (12  <e  13  Viet.  c.  103).  «.  16. 

Whenever  necessaries  are  supplied  to  a  person  who 
hy  reason  of  a  disability  cannot  himself  contract, 
the  taw  implies  an  obligation  on  the  part  of  such 
person  to  pay  for  such  necessaries  out  of  his  own 
property. 

This  comnwn  law  liability  is  in  no  way  affected  bv 
the  Poor  Law  Amendment  Act  1849,  «.  16, 
which  gives  poor  law  guardians  additional  secu- 
rity on  a  pauper's  money  in  respect  of  twelve 
months'  prior  maintenance,  and  power  to  recover 
the  same  in  a  summary  way.  This  limitation 
of  twelve  months  is  only  tn  connection  toith  the 
special  powers  given  by  the  section,  and  does  not 
affect  the  existing  common  law  right  of  six  years' 
arrears  of  maintenance. 

Dictum  of  Chitty,  J.  in  Be  Newbegin's  Estate; 
Eggleton  t>.  Newbegin  (57  L.  T.  Rep.  390 ;  36  -* 
Ch.  Div.  477,  at  p.  485),  not  followed. 

Adjouened  summons. 

The  applicants  were  the  guardians  of  the  poor 
of  Islington,  who  sought  to  obtain  payment  for 
past  maintenance  of  a  boy  named  Frederick 
Clabbon,  who  had  been  in  the  custody  of  the 
guardians  since  the  29bh  June  1897,  having  been 
bom  on  the  9th  Oct.  1889. 

By  the  will  of  WiUiam  Clabbon,  dated  the  13th 
Dec.  1901,  the  testator,  after  appointing  Henry 

>a)  Beportad  b;  H.  a  Qassu,  Esq.,  BuTinsr«t-L.aw. 
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William  Clabbon  bis  sole  executor,  ^yb,  devised, 
and  bequeathed  all  hie  property,  estate,  and 
«ffect8  both  real  and  personal  to  Henry 
William  Clabbon  apon  trust  to  pay  certain 
legacies,  inoludint;  a  sum  of  lOOZ.  to  Frederick 
Clabbon,  and  subject  thereto  upon  trust  to  pay 
and  divide  the  residue  unto  and  equally  between 
fais  three  grandchildren,  of  whom  Frederick 
Clabbon  was  one. 

Frederick  Clabbon's  share  of  reaidae  amounted 
to  about  1701. 

Probate  was  duly  taken  out  by  Henry  William 
Clabbon,  and  the  guardians  of  the  poor  of  Isling- 
ton now  claimed :  (1)  Payment  by  Henry  William 
Clabbon,  as  executor  of  the  testator'^  will,  out  of 
the  infant's  interest  thereunder,  of  83{.  9*.  in 
respect  of  the  maintenance  of  the  infant  Frederick 
Clabbon  from  the  29th  June  1897  to  the  16th 
Nov.  1903.  (2)  Payment  out  of  the  same  interest 
of  an  annual  sum  of  131.  for  maintenance  and 
education  of  the  infant  from  the  16th  N'ov.  1903 
till  he  attained  his  majority  or  until  further  order  ; 
enoh  payments  to  be  made  by  equal  quarterly 
payments. 

8.  Davey  for  the  guardians. — It  has  always 
been  recognised  at  common  law  that,  whenever 
necessaries  are  supplied  t)  a  person  who  by 
reason  of  disability  cannot  himself  contract,  the 
law  implies  an  obligation  on  the  part  of  such 
person  to  pay  for  the  necessaries  out  of  his  own 
property.  This  principle  is  enunciated  by 
Cotton,  L.J.  in  Be  Bhodet;  Bhodei  v.  Rhode* 
(62  L.  T.  Rep.  22 ;  44  Oh.  Div.  94,  at  p.  105). 
Although  that  case  relates  to  a  lunatic,  the 
);eneral  principle  is  equally  applicable  to  an  infant. 
The  same  priooiple  is  definitely  recognised  in 
Guardiant  of  Went  Ram  Union  v.  Pearion  (62 
li.  T.  Bep.  638).  I  submit  that  the  latter  case  is 
quite  conclusive. 

B.  M.  Patluson  for  the  executor. — This  case  is 
^vemed  by  the  Poor  Law  Amendment  Act  1849, 
8.  16.  This  section  provides  that,  where  any 
pauper  shall  have  in  his  possession  or  belonging  to 
aim  any  money  or  valuable  security  for  money, 
"the  guardians  of  the  union  or  parish  within 
which  such  pauper  is  chargeable  may  take  and 
appropriate  so  much  of  such  money  or  the  pro- 
duce of  such  security,  or  recover  the  same  as  a 
debt  before  any  local  court,  as  will  reimburse  the 
said  guardians  for  the  amount  expended  by  them 
.  .  .  in  the  relief  of  such  pauper  during  the 
period  of  twelve  months  prior  to  such  taking 
and  appropriation,  or  prior  to  such  proceedings 
ior  the  recovery  thereof  (as  the  case  may 
be)."  This  section  clearly  limits  the  period  for 
which  money  is  recoverable  in  such  a  case  to 
twelve  months.  This  is  quite  different  to  the 
«ase  of  a  lunatic,  as  is  shown  by  the  dictum  of 
Chitty,  J.  in  Be  Newbegin's  Estate;  Eggletony. 
Newhegin  (57  L.  T.  Rep.  390 ;  36  Ch.  Div.  477). 
There  he  distinguishes  the  law  applying  to  an 
ordiaary  ^uper  and  a  lunatic  pauper,  and  says  at 
p.  485 :  "But  if  he  is  an  ordinary  pauper — that  is 
to  say,  a  pauper  who  is  not  a  lunatic — and  he  has 
hwa  in  the  workhouse  say  for  a  period  of  ten 
years,  and  then  suddenly,  as  sometimes  happens, 
a  large  fortune  accrues  to  him  ...  he  shall 
be  liable  to  pay  fur  his  maintenance  for  one  year 
and  one  year  only.  That  is  the  plain  effect  of 
12  &  13  Tict.  c.  103,  8.  16,  where  there  is  a 
limitation  of  one  year." 


Fabwkll,  J. — In  my  opinion  the  case  is  really 
covered  by  the  authorities  which  have  been  cited. 
A  pauper  who  takes  relief  in  the  form  of  neces- 
saries to  keep  him  alive  does  not  take  that  relief 
as  of  right,  so  that  he  cannot  subsequently  be 
sued  if  he  afterwards  inherita  property.  In  the 
case  of  Guardian!  of  West  Ham  Union  v.  Pearson 
(62  L.  T.  Bep.  638)  the  common  law  liabUity  to 
pay  for  necessaries  was  recognised.  In  that  case 
Fry,  L.J.  said,  at  p.  639 :  '•  The  question  here  is 
whether  the  defendant  is  liable  for  these  expenses, 
expenses  which  were  properly  incurred  for  the 
benefit  of  the  defendant.  I  think  he  is  so  liable, 
and  I  base  my  decision,  not  upon  the  Lunacy  Acts, 
but  simply  upon  the  common  law  liability  on  the 
part  of  the  defendant  to  repay  the  expenses 
necessarily  incurred  for  the  benefit  of  the 
defendant  himself."  And  Mathew,  J.  said  in 
the  same  case :  "  I  am  of  the  same  opinion.  It 
has  been  abundantly  proved  here  that  this  man 
was  not  in  a  fit  state  to  protect  himself;  that 
these  expenses  were  necessaries,  and  that  there- 
fore the  defendant  is  liable  for  them."  An  infant 
is  then  liable  at  common  law  for  necessaries  for 
the  preceding  six  years.  Then  the  question  arises 
whether  the  period  has  been  restricted  by  the 
Poor  Law  Amendment  Act  1849,  s.  16.  It  is 
difficult,  in  the  first  place,  to  imagine  why  it  should 
be,  and  I  am  of  opinion  that  the  section  cannot  bear 
that  construction.  Sect.  16  gives  the  guardians 
power  to  recover  the  money  expended  during  the 
preceding  twelve  months  in  a  summary  manner, 
and  it  was  also  intended  to  give  them  greater 
security  on  the  money  a  pauper  might  have. 
There  are  no  words  in  the  section  purporting  to 
limit  the  common  law  rights  of  the  guardians, 
and  in  my  opinion  those  rights  are  left  entirely 
unaffecteid.  It  would  have  required  an  express 
provision  to  limit  those  rights.  The  only  diffi- 
culty in  this  o^se  really  arises  from  a  dictum  of 
Chitty,  J.  in  Be  Newbegin's  Ettate ;  Eggleton  v. 
Newbegin  (57  L.  T.  Rep.  390  ;  36  Ch.  Div.  477, 
at  p.  485).  That  statement  of  Chitty,  J.  was  not, 
however,  necessary  to  the  decision  in  the  case 
before  him,  and  it  is  therefore  not  binding  on  me, 
and,  in  view  of  the  decision  in  Ovariians  of 
West  Ham  Union  v.  Pearson  {ubi  sup.},  I  feel 
no  difficulty  in  holding  that  the  common  law 
right  is  not  limited  by  the  Poor  Law  Amendment 
Act  1849,  s.  16,  and  I  therefore  authorise  the 
executor  to  pay  six  years'  maintenance  of  the 
infant,  to  be  counted  from  the  date  of  the  order. 

Solicitors :  for  the  applicants,  Samuel  Price  and 
Sons ;  for  the  respondent,  Cros'field,  Cuthing,  and 
Whddon. 


July  5,  6,  and  18. 
(Before  Swinfen  Eadt,  J.) 
Mellob  v.  Walmeslet.  (a) 
Grani  by  oumer  of  foreshore — "  Bounded  by  the 
sea  sliore" — Aeeretion  —  Inaeeuraey  of  plan — 
Erroneous  dimensions. 
In  1864  B.,  the  owner  of  the  foreshore,  conveyed  to 
M.  land  "  bounded  on  or  towards  the  west  by 
the  sea  shore."    Since  1864  there  had  been  slow 
and  gradual  accretion,  inhich  was  claimed  by 
the  successors  in  title  both  of  B.  and  M.    The 
defendants  contended  that  "  sea  shore  "  was  not 

(a)  B«ported  by  d.  B,  BkWLTOS,  Eaq.,  6«rrUt«r-at-L4v. 


Digitized  by 


Google 


318— Vol.  xci.] 


THE  LAW  TIMES. 


[Not.  12,  1904w 


Chan.  Dit.] 


MbLLOR  «.  WaLMESIiEY. 


[Chan.  Dit. 


to  be  read  in  iU  ttrict  legal  sense,  and  that 
the  western  boundary  must  be  ascertained  from 
the  admeasurements  and  plans  on  the  con- 
veyances. 
Held,  that,  as  the  deed  contained  an  adequate  and 
sufficient  definition,  with  convenient  certainty  of 
what  was  intended  to  pass,  any  erroneous  state- 
ment as  to  dimensions  or  quantity  or  any  in- 
accuracy in  the  plan  did  not  vitiate  the  descrip- 
tion or  have  any  effect. 
Action. 

The  plaintiffs'  premises  were  sitnate  at  Blandell- 
sands,  ia  Lancashire,  and  were  conveypd  to  their 
predecessors  in  title  reapectivelj  in  fee  in  186  i  by 
the  defendants'  predecessor  in  title,  the  late  Mr. 
Nicholas  Blnndell,  of  Crosby  Hall.  In  the  con- 
veyance to  the  late  James  Mellor  the  land  upon 
which  Weston  House  had  since  been  erected  was 
described  as  follows : 

All  that  pieoa  of  land  Bitnata  on  the  aeaahore  at 
BlnndellaandB,  in  the  township  of  Great  Crosby,  ia  the 
oonnty  of  Lanoaater,  and  measuring  in  front  thereto 
93  yards  or  thareabonta,  on  the  eastern  bonndary 
93  yards  or  theieabonts,  and  miming  in  rear  or  depth 
backwards  on  the  north  and  sonth  sides  thereof  respeo- 
tively  77  yards  or  tfaeresbouts,  and  oontaining  in  the 
whole  7161  BQpeifioial  yards  or  thereabonte,  be  the  said 
seTeral  dimensions  and  admeaaarementa  reepeotively  a 
little  more  or  lees,  which  same  pieoe  of  land  ia  boonded 
on  or  towards  the  aonth  by  other  land  of  the  said 
Nicholas  Blnndell,  on  or  tovards  the  east  by  an  intended 
new  road  of  15  yards  in  breadth,  to  be  called  Bnrby 
Bank-road,  on  or  towards  the  north  by  Blandellaands- 
road,  and  on  or  towards  the  west  by  the  seashore,  whioh 
said  piece  of  land  hereinbefore  ezpreseed  to  be  hereby 
granted  is  more  parlionlarly  delineated  in  the  plan 
drawn  on  the  back  of  these  presents  and  therein  marked 
with  the  letter  A. 

The  plan  showed  a  rectangular  piece  of  land 
with  the  exact  dimensions  given  in  the  parcels 
figured  upon  it,  and  also  showed  a  small  strip 
some  10ft.  in  width  intervening  between  the  land 
and  what  was  called  "  sea  coast "  on  the  plan.  It 
appeared  that  since  1864  a  considerable  accretion 
had  occurred  at  the  spot  in  dispute,  and  the 
question  was  to  whom  did  the  accretion  belong. 
The  gain  had  been  slow  and  gradual. 

The  question  raised  in  this  action  was  whether 
the  piece  of  land  intervening  between  the  western 
wall  of  the  plaintiffs'  premises  and  the  sea 
belonged  to  the  plaintiffs  or  to  the  defendants. 
The  plaintiffs  claimed  the  whole  of  it.  The 
defendants  also  claimed  it,  and  had  inclosed  a 
part  of  it  with  a  post  and  rail  fence. 

NeviUe,  K.C.,  Eve,  K.C.,  and  Courthope  Wilson 
iat  the  plaintiffs. — The  conveyance  is  of  land 
bounded  on  the  west  by  the  seashore.  Any 
erroneous  statement  as  to  dimensions  or  quantity 
will  not  vitiate  the  description.  Morrell  v.  Fisher 
(4  Ex.  S91,  Alderaon,  B.,  p.  604),  "  If  there  be  an 
adequate  and  sufficient  description,  with  conve- 
nient certainty  of  what  was  meant  to  pass,  a 
subsequent  erroneous  addition  will  not  vitiate  it. 
The  rule  is  clearly  settled  that  when  there  is  a 
snfScient  description  set  forth  of  premises  by 
giving  the  particular  name  of  a  close  or  other- 
wise, we  may  reject  a  false  demonstration ;  but 
that  if  premises  be  described  in  general  terms, 
and  a  particular  description  be  added,  the  latter 
controls  the  former  "  : 

Dx  d.  Smith  v.  Oalloway,  5  B.  &  Ad.  43,  at  p.  51, 
Parke,  B.;  39  K  B.  381. 


In  a  grant  of  land  with  certain  specified 
boundaries  "as  will  further  appear  by  the 
diagram  framed  by  the  surveyor,'  it  was  held 
that  where  the  diagram  was  repugnant  to  the 
terms  of  the  grant,  the  latter  prevailed: 

Home  V.  Struben,  87  L.  T.  Eep.  1;  (1902)  A.  C. 
per  454. 
Levett,  K.O.  and  Clare  for  the  defendants. — 
Although  the  parcels  in  the  conveyance  describe 
the  land  as  bounded  on  the  west  by  the  sea- 
shore, the  word  is  nsed  in  its  most  restricted 
sense: 

Hale,  De  jure  maris,  chap.  6. 

The  plan  on  the  convoyance  shows  a  narrow  strip 
of  ground  a  few  feet  wide  intervening  between 
the  western  boundary  of  the  land  conveyed  and 
the  line  of  high  water  of  ordinary  spring  tides  as 
then  existing.  The  line  of  high  water  of  medium 
tides  was  400ft.  further  off.  The  western  boun- 
dary must  be  ascertained  from  the  admeasure- 
ments given  in  the  parcels  and  from  the  plans  oa 
the  conveyances.  ^ur.  adv.  vult. 

July  18.— SwiNFBN  Badt,  J.,  after  stating 
the  facts,  said  : — It  is  clear  from  the  case  of  Be 
Hull  and  Selby  Railway  (5  M.  &  W.  327)  that  in 
all  cases  of  gradual  accretion  which  cannot  be 
ascertained  from  day  to  day  the  land  so  gained 
goes  to  the  person  to  whom  the  land  belongs,  to 
which  the  accretion  is  added,  and  vice  versa,  both 
as  between  subject  and  subject  and  as  between 
Crown  and  subject.  In  that  case  Baron  Alderson 
said :  "  Suppose  the  Crown,  being  the  owner  of 
the  foreshore — that  is,  the  space  between  high  and 
low  water  mark — grants  the  adjoining  soil  to  an 
individual,  and  the  water  gradually  recedes  from 
the  foreshore,  no  intermediate  period  of  the  change 
being  perceptible — in  that  case  the  right  of  the 
grantee  of  the  Crown  would  go  forward  with  the 
change.  On  the  other  hand,  if  the  sea  gradually 
covered  the  land  so  granted,  the  Crown  would  t^ 
the  gainer  of  the  land."  The  question,  therefore, 
is — To  whom  does  the  land  belong  to  which  the 
accretion  has  been  added  ?  It  was  contended  on 
behalf  of  the  defendants  that,  although  the  parcels 
in  the  conveyance  describe  the  land  as  bounded 
on  or  towards  the  west  by  the  seashore,  the  word 
seashore  was  not  used  in  its  more  restricted  sense, 
or  the  third  of  the  three  meanings  given  by  Lord 
Hale  in  his  treatise  De  jure  maris,  chap.  6 ;  and, 
moreover,  that  the  plan  on  the  conveyance  showed 
a  narrow  strip  of  ground,  a  few  feet  wide,  inter- 
vening between  the  western  boundary  of  the  land 
conveyed,  and  a  thick,  black,  wavy  line  with  the 
words  "  sea  coast "  written  just  beyond  it,  which 
indicated  that  the  grantor  did  not  intend  granting 
the  land  right  down  to  the  water,  the  land  con- 
veyed being  described  and  shown  on  the  plan  by 
exact  dimensions,  which  were  satisfied  without 
including  the  additional  strip.  The  real  question 
is  whether,  according  to  the  true  construction  of 
the  deed,  the  land  conveyed  extends  to  the 
boundary  of  what  is  in  legal  intendment  the  sea- 
shore— namely,  that  portion  only  of  the  land 
adjacent  to  the  sea  which  is  alternately  covered 
and  left  dry  by  the  ordinary  flux  and  reflux  of 
the  tides.  It  was  established  in  Attomey-Oenerdt 
V.  Chambers  (4  De  G.  M.  &  G.  206)  that,  in  the 
absence  of  all  evidence  of  particular  usage,  the 
right  of  the  Crown  to  the  seashore  landwards  is 
primd  facie  limited  by  the  line  of  the  medium 


Digitized  by 


Google 


Nov.  12,  1904-1 


THE  LAW  TIMES. 


[Vol.  XCI.-319 


Chan.  Dit.]        Hatward  Brothers  Limited  v.  James  Daniel  and  Son.         [E.B.  Dit. 


hiKh  tide   between  the  springa  and  the  neaps. 
This  is  the  seashore  or  foreshore  which  is  ordi- 
narilj    and  prima  facie  vested    in    the  Crown, 
subject  to  the  rights  of  the  King's  subjects  of 
fishing  and  navigation.    In  my  judgment  it  is  in 
this  sense  and  meaning  that  the  word  is  used  in 
the    conveyance,    where   the    land    conveyed    is 
expressed  to  be  situate  on  the  seashore,  measur- 
ing in  front  thereto  93  yards  or  thereabouts,  and 
bounded  on  or  towards  the  west  by  the  seashore. 
The  intention  of  the  grantor  to  be  gathered  from 
the  language  used  in  the  deed  was  to  convey  the 
land  between  the  Burby  Bank-road  on  the  east 
and  the   seashore   on    the   west,   otherwise   the 
western  boundary  would  have  been  described  not 
«8  the  seashore,  but  as  other  land  of  the  grantor. 
The  defendants  contended  that  the  thick,  black 
line  shown  on  the  plan  on  the  conveyance  wa^  the 
Iiigh-water  mark  of  ordinary  spring  tide — that  is, 
the  bi-monthly  spring  tide  occurring  at  full  and 
«hange  of  the  moon — and  that  the  line  of  high- 
-water  ordinary  tide  was  400ft.  away.    The  defen- 
nants  were,  however,  unable  to  prove  the  line  of 
bigh-water  ordinary  spring  tide.    They  called  for 
that  purpose  Mr.  Goodison,  a  civil  engineer  and 
surveyor,  formerly  practising  at  Liverpool ;  but  it 
appeared  from  his  examination  that  he  was  unable 
to  verify  the  figures  of  the  survey  and  levels  which 
•were  taken  by  his  principal,  Mr.  Taylor.    The 
actual  line  of  high- water  spring  tide  or  high- water 
medium  tide  in  1864  at  the  spot  in  question  has 
not  been  proved.    Even  if  tne  defendants  had 
eucceeded  in  showing  that  the  thick,  black  line  on 
the  plan  was'  the  line  of  high-water  spring  tide  in 

1864,  it  would  not  have  b^n  of  much  assistance 
for  the  purpose  of  explaining  the  plan  and  recon- 
ciling it  with  the  parcels  in  the  deed,  as  there  was 
Btill  the  intervening  strip  of  ground  to  explain 
and  account  for.  According  to  the  plan,  the  land 
•would  not  even  then  be  bounded  on  the  west  by 
the  seashore,  assuming  that  the  seashore  extends 
landwards  to  the  limit  of  high-water  spring  tides. 
There  are  still  higher  tides — twice  a  year — at  the 
«qninoxes;  but  according  to  the  evidence  these 
tides  about  the  date  of  the  conveyances  and  after- 
wards came  considerably  above  the  thick,  black 
line  and  above  the  strip,  for  Mr.  John  Alfred 
Huntington  remembered  Blundellsands  House 
being  built,  and  when  the  first  bricks  were  being 
laid  on  the  site  where  the  house  itself  still  stands 
the  tide  surrounded  the  people,  who  could  not 
leave  until  it  went  down,  and  the  bricks  were  laid 
where  the  tide  had  been.  This  was  on  a  very  calm 
day  with  no  wind.  As  the  plans  for  that  house 
were  passed  by  the  local  board  on  the  7th  March 

1865,  this  incident  probably  took  place  at  the 
springtides  occurring  at  the  vernal  equinox  in  that 
year.  With  regard  to  the  other  ploiC  upon  which 
the  house  was  not  built  until  much  later,  Mr. 
James  Mellor  remembered  seeing  the  sea  come 
over  a  portion  of  their  garden  several  times  after 
Huntington's  wall  was  built.  These  exceptional 
high  tides  came  over  a  portion  of  the  plots,  which 
on  any  construction  of  the  deed  are  included  in 
the  land  conveyed.  The  result  is  that  no  one  of 
the  three  meanings  of  the  word  "  seashore"  given 
by  Lord  Hale  would  make  the  description  of  the 
property  as  contained  in  the  parcels  accurately 
fit  in  and  accord  with  the  plan.  The  intervening 
etrip,  to  which  the  defendants  attach  so  much 
importance,  would  prevent  the  land  being  bounded  I 
by  the  seashore.    Having  regard  to  the  descrip-  1 


tion  of  what  was  intended  to  be  conveyed — 
namely,  a  piece  of  land  on  the  seashore — and  to 
the  east  and  west  boundaries  being  given — 
namely,  Burby  Bank-road  and  the  ssaahore — I  am 
of  opinion  that  the  deed  contains  an  adequate 
and  sufficient  definition,  with  convenient  certainty 
of  what  was  intended  to  pass  by  it — namely,  all 
the  land  between  the  Burby  Bank -road  and  the 
seashore,  or  foreshore,  in  the  strict  and  legal 
sense  and  meaning;  and,  accordingly,  that  any 
erroneous  statement  as  to  dimensions  or  quantity 
or  any  inaccuracy  in  the  plan  will  not  vitiate  the 
description .  or  have  any  effect :  (see  Morrell  v. 
Fisher,  ubi  sup. ;  Doe  a.  Smith  v.  Galloway,  «6t 
sup. ;  Llewellyn  v.  Earl  of  Jersey,  11  M.  &  W.  189  ; 
Some  V.  Struben,  ubi  sup. ;  Sheppard's  Touch- 
stone, p.  247).  I  therefore  decide  that  by  the  two 
conveyances  the  grantees  acquired  all  the  land  of 
the  grantor  between  the  Burby  Bank-road  and 
the  seashore,  and  that  the  accretion  to  this  land 
belongs  to  them  ;  and  that  the  western  boundary 
of  their  land  remains  to-day  what  it  was  on  the 
day  of  the  grant — namely,  the  seashore.  The 
result  is  that  the  plaintiffs  succeed,  and  there 
must  be  a  declaration  as  asked. 

Solicitors :  Sharpe,  ParJcer,  and  Co.,  for  Payne, 
Frodsham,  and  Bewley,  Liverpool;  Sowelijes, 
Bawle,  and  Co.,  for  Weld  and  Thomson,  Liver- 
pool. 


KING'S  BENCH  DIVISION. 
Thursday,  July  28. 
(Commercial  Court,  before  Bioham,  J.) 
Hativasd  Beothees  Limited  v.  James 
Daniel  and  Son.  (a) 
Contrast  —  Conatruetion  —  Supervenirtg  impossi- 
bility— Failure  of  crop. 
The    defendants,   who    were    market    gardeners, 
entered  into  a  contract  to  supply  the  plaintiffs 
with  a  quantity  of  gherkine.    In  reply  to  the 
plaintiffs  the    defendants  wrote :    "  fVe  oould 
offer  you  in  green  probahly  about  fifty  hogsheads, 
and  say  150  hogsheads  large  at  the  same  price 
a$    last  year."      The  defendants  subsequently 
wrote  :"  We  accept  your  offer    .    .    .    for  fifty 
hogsheads  crooked  green  at  30s.  per  hogshead ; 
150  hogsheads  large  green  at  2ls.  per  hogshead ; 
150  to  200  hogsheads  second  fiower  at  27s.  cu 
required;   terms    as    wsuaZ."      Owing    to    the 
weather,  and  through  no  fault  or  negligence  of 
the    defendants,    the    crop  of  gherkins  was  a 
failure. 
An  action  having  been  brought  for  damages  for 

breach  of  contract : 
Held,  that  the  contract  was  for  a  specific  quantity 
of  a  particular  kind  of  goods,  and  did  not  refer 
U>  gherkins  only  grown  on  the  defendants'  land, 
and  that  the  defendants  were   liable  for  tlie 
failure  to  deliver. 
Action  in  Commercial  Court  to  recover  the  sum 
of  144^.  as  damages  for  breach  of  contract  to 
supply  a  certain  quantity  of  gherkins. 

The  plaintiffs  carried  on  the  business  of 
pickling,  and  the  defendants  were  market 
gardeners  and  growers  of  gherkins. 

The  plaintiffs  and  the  defendants  had  had  busi- 
ness relations  for  some  time. 

On  the  20th  July  1903  the  defendants  wrote  to  t 
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the  plaintiffs  relative  to  another  transaction,  but 
added  the  following  postssript : 

What  aboat  cnonmbers  .  .  .  for  the  oomiog 
■eason.     Shall  we  oome  up  and  see  yon  t 

On  the  21st  July  the  plaintiffs  wrote  to  the 
defendants  as  follows : 

Ton  can  quote  us  for  what  green  and  flower  yon  have 
to  offer.    .    .    . 

The  defendants  replied  on  the  '23rd  July : 

We  oonld  offer  yon  in  green  probably  about  fifty 

bogiheada,  and  lay  150  hogiheada  large  at  the  same 

prioe  aa  laat  year. 

The  plaintiffs  signed  a  bought  note^ot  the  24th 
July,  which  was  as  follows : 

Fittj  hogshead!  orooked  green,  30>.  ;  150  hogtheada 
large  green,  2l8. ;  150  to  200  hogsheads  good  seoond 
flower,  27s.  6d.  aa  required  ;  tarma  aa  naoal. 

On  the  25th  July  the  defendants  wrote  : 

We  aooept  yonr  offer,  raceired  thia  morning,  for  flfty 
hogiheada  crooked  gre«n,  at  30s.  per  hogahead  ;  150 
hogaheada  large  green,  at  21a.  per  hogahead  ;  ISO  to  200 
hogsheads  aeoond  flower  at  27s. ;  aa  required,  terma  aa 
usual. 

The  crop  of  gherkins  in  1903  was  a  general 
failure,  owing  to  the  cold  nights  and  rain,  and 
the  defendants'  crop  was  only  about  a  quarter  of 
what  it  should  hare  been.  The  gherkins,  when 
gathered,  were  not  immediately  sorted,  but  when 
sorted,  and  not  till  then,  could  the  exact  quantity 
of  crooked  greens  and  large  greens  be  ascertained ; 
these  two  kinds  beini;  part  of  the  residue,  after 
the  finer  kind  of  gherkins  have  been  assorted. 

Owing  to  the  failure  in  delivery  the  pluntiffs 
were  obliged  to  go  into  the  market  to  buy 
gherkins,  such  gherkins  being  of  a  better  quality 
than  those  contracted  for,  which  latter  were 
unobtainable. 

On  the  defendants'  inToices  the  word  "mer- 
chants" bad  been  used  in  the  past>  but  not 
within  the  last  two  and  a  half  years. 

Frank  Dodd  and  /.  E.  Walker  for  the  plaintiffs. 
—The  contract  was  for  a  certain  amount  of 
gherkins,  and  could  not  be  read  so  as  to  limit  the 
amount  to  the  crop  grown,  nor  be  so  construed 
as  to  refer  to  gherkins  only  grown  on  the  defen- 
dants' land.  The  present  case  is  distinct  from 
that  of  Howell -7.  Coupland  (33  L,  T.  Bep.  832; 
1  Q.  B.  Div.  258). 

Montague  Shearman,  K.O.  and  C.  Slimson  for 
the  defendants. — The  defendants  wore  growers 
and  not  merchants,  and  the  plaintiffs  knew  that 
the  defendants  were  farmers  growing  gherkins. 
Further,  the  plaintiffs  knew  that  what  uiey  were 
buying  could  only  be  ascertained,  as  regards 
quantity,  after  assortment.  The  plaintiffs  bought, 
up  to  a  certain  quantity,  all  the  greens  and 
crookeds  out  of  the  crop ;  the  limit  of  the  quan- 
tities was  only  inserted  to  protect  the  purchaser 
from  having  to  take  a  large  quantity  should  it  be 
a  good  year.  The  cases  on  supervening  impossi- 
bility had  been  discussed  by  the  Coronation  cases, 
the  rule  being  that  supervening  impossibility 
excuses  both  parties  if  the  continuance  of  the 
subject-matter  is  an  implied  or  direct  term  of 
the  contract.  The  words  of  the  contract,  in 
addition  to  the  knowledge  of  the  plaintiffs,  brins 
the  present  case  within  uiat  mle.  The  plaintifiS 
knew  that  the  defendants  were  only  selhng  their 
crcp.  Howell  v.  Coupland  (33  L.  T.  Hep.  832; 
1  Q.  B.  Div.  258,  per  Hellish,  L.J.)  is  not  dis- 


tinguishable from  the  present  case.  That  the 
court  will  imply  a  condition  though  the  contract 
does  not  set  out  that  impossibility  is  to  be  an 
excuse,  is  shown  by  Clifford  v.  Watte  (22  L.  T.  Rep. 
717;  L.  Eep.  5  C.  P.  577).  The  words  in  the 
postscript  of  the  letter  of  the  20th  July  "  coming 
season '  referied  to  the  growing  crop,  and  the 
words  "you  have  to  offer"  in  the  latter  of  the 
20th  July,  meant  that  amount  out  of  the  growing 
crop.  Furttier,  if  an  absolute  contract  for  a 
certain  amount  was  intended  the  word  "prob- 
ably "  in  the  letter  of  the  23rd  July,  would  not 
have  been  used,  and  if  the  plaintiffs  had  treated 
the  defendants  as  merchants  that  word  would  not 
have  been  used.  The  reasonable  construction 
was  that  the  contract  was  to  supply  only  the 
stated  amount,  if  the  crop  should  produce  it; 
bat  if,  without  any  negUgence  or  want  of  care, 
that  amount  was  not  produced  then  the  defen- 
dants were  liable  to  supply  only  as  much  as  was 
produced  of  that  kind. 

BiaHAM,  J. — In  July  1903  the  plaintiffs  wer» 
desirous  of  buying  a  quantity  of  gherkins  for  the 
purposes  of  their  business.  The  plaintiffs  had 
been  in  the  habit  of  buying  from  the  defendants. 
The  defendants,  who  were  farmers,  at  one  time 
described  themselves  as  merchants,  did  occa- 
sionally buy  for  resale,  though  the  circum- 
stances are  not  material.  [After  referring  to 
the  letters  of  the  20th,  21st,  and  23rd  July,  the 
learned  judge  continued:]  The  defendants  rely 
on  the  word  "  offer  "  to  show  that  only  gherkins 

frown  on  their  farm  were  contemplated.  If 
interpreted  in  that  way,  I  should  be  giving 
it  a  veiy  wide  interpretation.  In  the  bought 
note  of  the  24th  July  there  is  no  refei-ence 
to  any  particular  farm.  It  refers  to  a  specific 
quantity  of  a  particular  kind  of  goods.  That  is 
accepted  by  the  letter  of  the  25th  July.  Oa 
those  letters  I  am  asked  to  say  that  the  meaning 
is  "  we  offer  yon  so  many  gherkins  which  may 
come  to  maturity,"  and  "  we  have  sold  you  such 
gherkins  aooordingly."  I  cannot  read  the  con- 
tract in  that  way.  I  am  asked  to  read  it  in  that 
way  because  the  plaintiffs  knew  that  the  quan- 
tities could  not  be  arrived  at  until  after  the  sort- 
ing and  because  of  the  previous  course  of  businesa 
which  referred  to  crops  grown  on  the  land.  But 
when  in  previous  times  the  defendants  have  failed 
to  deliver  to  the  plaintiffs,  I  find  he  has  paid 
sums  as  damages.  That  does  not  look  like  th» 
course  of  business  suggested.  In  this  case  the 
defendants  first  of  all  acknowledged  the  ju8tic» 
of  the  plaintiffs'  claim  and  offered  to  pay.  From 
that  position  they  afterwards  receded.  I  find  that 
this  was  a  sale  of  a  certain  fixed  quantity  of 
goods  not  dependent  on  any  out-turn  of  th» 
defendants'  crop,  there  was  a  failure  to  deliver, 
and  therefore  a  breach.  As  regards  damages  for 
that  breach ;  the  plaintiffs  could  not  buy  the 
particular  kind  of  goods  that  the  defendaota 
contracted  to  supply,  but  they  bought  somewhat 
better  goods,  and  that  should  be  taken  into  con- 
sideration. There  must,  therefore,  be  judgments- 
for  the  plaintiff  torlOOZ.  and  costs. 

Solicitor  for  the  plaintiffs,  O.  C.  Popham. 

Solicitors  for  the  defendants,  Waiker,  Son,  and. 
Field,  for  Hooper  and  Fletcher,  Biggleswade. 
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KING'S  BENCH  DIVISION,  IN  BANK- 
-    ,>,v.<^    -</'^,    BUPTOT. 
[J.  .v^     w *•  <  Tuesday,  Aug.  2. 

,-j  f  ^  ^  '     '  '      (Before  Bigham,  J.) 
Cir  f  -r,-  Solomons;  £'« porfe  Solomons  ».  Official 
Bbceiyes.  (a) 
f  Banhrvptey — Bight  of  debtor  toirupeot  boolcs  kept 
by  the  trustee— Bankruptcy  Act  1883  (46  &  47 
liet.  e.  52),  «.  80— Bankruptcy  rules  285-296. 

The  settled  practice  of  the  court  does  not  allow  a 
debtor  to  inspect  the  books  kept  by  the  trustee 
under  sect.  80  of  the  Bankruptcy  Act  1883.  The 
fact  that  the  debtor  is  seeking  information  with 
a  view  to  making  grave  charges  against  the 
trustee,  in  order  to  explain  his  conviction  for  an 
offence  under  the  Debtors  Act  1869,  is  not  an 
exceptional  drcumsiance  which  woidd  justify  a 
departure  from  the  settled  practice. 

Motion  by  the  debtor  for  an  order  permitting 
him  to  inspect  the  minutes  of  the  committee  of 
inspection,  together  with  copies  of  some  of  the 
letters  addressed  to  his  creditors  by  the  trustee. 

The  receiving  order  was  made  in  Not.  1898, 
and  the  debtor  was  adjudicated  a  bankrupt  in 
Deo.  1898.  On  the  6th  March  1899  an  order  was 
made  directing  the  prosecution  of  the  bankmpt 
for  offences  within  sect.  11,  sub-sects.  9  and  10,  of 
the  Debtors  Act  1869,  and  on  the  10th  April  1899 
the  bankrupt  was  convicted  of  having  within  four 
months  of  the  presentation  of  the  bankruptcy 
petition  falsified  his  books  with  intent  to  conceal 
the  state  of  his  affairs,  and  he  was  bound  over  in 
his  own  recognisances  to  come  up  for  judgment 
when  called  on. 

On  the  27th  June  1899  the  registrar  refused 
his  discharge,  and  eventually  on  the  11th  Deo. 
1903  the  Court  of  Appeal  (see  Be  Solomons,  89 
L.  T.  Rep.  637)  held  that  the  debtor  ought  not 
to  be  deprived  of  his  discharge  in  perpetuity,  and 
suspended  it  for  six  years  from  the  17th  Jan. 
1899. 

A  di'<ridend  of  5i.  in  the  pound  had  been  paid  to 
the  creditors,  the  bankrnptoy  had  been  closed, 
and  the  trustee  on  his  release  had,  pursuant  to 
rale  292,  handed  the  minute-books,  together  with 
the  other  documents,  to  the  official  receiver. 

The  official  receiver  had,  by  way  of  indulgence, 
on  the  application  of  the  debtor,  granted  permis- 
sion to  insp«ecb  the  minutes  of  a  meeting  of  the 
committee  of  inspection  dated  the  23rd  Feb.  1899, 
but  he  refused  to  allow  the  inspection  of  the 
whole  of  the  books,  letters,  and  papers. 

The  Bankrnptoy  Act  1883  (46  &  47  Vict.  c.  52) 
provides : 

Sect.  80.  The  trustee  shall  keep,  in  manner  preaoTibed, 
proper  books,  in  ivhich  he  shall  from  time  to  time  cause 
to  be  made  entries  or  minntea  of  the  proceedisga  at 
meetings,  and  of  anch  other  mattera  as  may  be  pre- 
eoribed,  and  any  creditor  of  the  bankrupt  may,  aDbject 
to  the  control  of  the  oonrt,  personally  or  by  hia  agent 
inspect  any  sooh  books. 

The  debtor  appeared  in  person,  and  snggeeted 
charges  against  tlie  trustee  in  connection  with  his 
prosecation,  and  it  appeared  that  it  was  for  this 
purpose  that  he  desired  inspection  of  the  books 
and  documents. 

3Iuir  Mackenzie  and  P.  M.  Francke  for  the 
offidal  receiver. — It  is  contrary  to   the  settled 

(a)  Beported  by  J.  AawiL  Tbbobald,  Eaq.,  B«il»tar-«t-Ltw. 


fractice  to  allow  a  bankrupt  to  see  the  books  kept 
y  the  trustee,  and  if  this  application  is  granted 
it  would  create  a  precedent  which  would  allow  a 
bankrupt  to  seriously  interfere  with  the  administra- 
tion of  the  estate.  The  trustee  is  not  a  trustee  for 
the  debtor,  but  for  the  creditors,  and  these  books 
are  kept  for  the  benefit  of  the  creditors,  and  the 
debtor  has  no  interest  in  them.  Moreover,  theT 
often  contain  information  of  a  private  and  confi- 
dential character  to  which  the  debtor  ought  not 
to  be  allowed  access. 

Biohah,  J. — I  think  this  application  must  be 
refused.  It  is  apparently  against  the  settled 
practice  of  the  Court  of  Bankruptcy  to  allow  a 
debtor  to  inspect  the  books  kept  by  the  trustee, 
and  the  affidavit  of  the  debtor  does  not  satisfy 
me  that  there  are  any  exceptional  circumstances 
which  ought  to  induce  me  to  depart  from  the 
settled  practice.  I  gather  that  the  debtor  is  seek- 
ing information  with  a  view  to  making  grave 
charges  against  the  trusteee,  and  I  do  not  think  I 
ought  to  allow  him  to  inspect  these  books  for  that 
purpose. 

Solicitor :  Solicitor  to  the  Board  of  Trade. 


Tuesday,  Aug.  9. 

(Before  Bioham  and  Dablinq,  JJ.) 

Be  A  Debtob  (No.  23  of  1904) ;  Ex  parte  The 

Debtor,  (a) 
Bankruptcy — Judgment  aumnont — No  evidence  of 

■meant — Power  to  make  receiving  order  in  lieu 

of  committal  order— Debtors  Act  1869  (S2&SS 

Vict.  e.  62),  s.  6,  sub-s.  2— Bankruptcy  Act  1883 

(46  <£•  47  Viet.  e.  52),  s.  103,  ««5-«.  5. 
A  judge  upon  the  hearing  of  a  judgment  summons 

ha*  no  jurisdiction,  in  the  absence  of  evidetuse 

as  to  the  debtor's  means  to  pay  the  debt,  to  make 

a  receiving  order  in  lieu  of  a  committal  order. 
Beg.  V.  Judge  of  County  Court  of  Sussex  (59  -t 

L.  T.  Bep.  32)  distinguished. 
Appeal  by  the   debtor  from  H'ts  Honour  Sir 
W.  L.  Selfe,  the  judge  of  the  County  Court  of 
Kent,  holden  at  Canterbury,  who  upon  a  judg- 
ment  summons  had  made  a  receiving  order. 

The  judgment  creditors  were  W.  A.  Baker  and 
Co.  Limited,  the  amount  of  whose  judgment 
against  tbe  debtor  was  392.,  in  respect  of  which 
the  judgment  summons  was  issued. 

Tbe  debtor  was  not  present  or  represented  at 
the  hearing  of  tbe  judgment  summons,  and  there 
was  absolutely  no  evidence  of  the  debtor's  means 
before  the  court. 

The  judge  asked  the  solicitor  for  the  judgment 
creditors  if  he  would  consent  to  a  receiving  order 
being  made  in  lieu  of  an  order  for  committal,  and, 
the  consent  being  given,  the  receiving  order  was 
made. 

The  Debtors  Act  1869  (32  &  33  Vict  o.  62)  pro- 
vides  {inter  alia)  as  follows : 

Sect.  5.  Sabject  to  the  provisions  hereinafter  men- 
tioned, and  to  the  preaoribed  rules,  any  court  may 
commit  to  prison  for  a  term  not  ezoeeding  six  weeks,  or 
until  payment  of  the  aum  due,  any  person  who  makes 
default  in  payment  of  any  debt  or  instalment  of  any 
debt  due  from  him  in  pursuance  of  any  order  or  judgment 
of  that  or  any  other  competent  court.  (2)  That  saoh 
jntisdiotion  shall  only  be  exercised  where  ic  ia  proved  to 

ifl)  Beportad  by  J.  AtiwtL  Thsobalo,  fiaq..  BarrUiar  at-Law. 
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the  satUfaotion  of  the  oonrt  that  the  person  making  de- 
faalt  either  has  or  has  had  ainoe  the  date  of  the  order  or 
jadgment  the  means  to  pay  the  sam  in  respect  of  vrhioh 
he  has  made  default,  and  has  refused  or  neglected,  or 
refuses  or  neglects,  to  pay  the  same.  Proof  of  the 
means  of  the  person  making  defanlt  maybe  given  in 
saoh  manner  as  the  oonrt  thinks  jnst ;  and  for  the  pur- 
poses of  snch  proof  the  debtor  and  any  witnesses  may 
be  snmmoned  and  examined  on  oath,  according  to  the 
prescribed  mles. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  o.  62), 
8. 103,  Bub-s.  5,  provides  : 

Where  under  sect.  5  of  the  Debtors  Aot  1869  appli- 
cation  is  made  by  a  judgment  creditor  to  a  oonrt  having 
bankruptcy  jurisdiction  for  the  committal  of  a  judgment 
debtor,  the  court  may,  if  it  thinks  fit,  decli::e  to 
commit,  and  in  lien  thereof,  with  the  consent  of 
the  judgment  creditor,  and  on  payment  by  him  of  the 
presoribed  fee,  make  a  receiving  order  against  the 
debtor.  In  such  ease  the  judgment  debtor  shall  be 
deemed  to  have  committed  an  aot  of  bankruptcy  at  the 
time  the  order  is  made. 

Frank  MeUor  for  the  debtor.  —  The  judge 
could  not  have  made  an  order  of  committal,  as 
there  was  no  evidence  of  means  required  by 
sect.  5,  sub-sect.  2,  of  the  Debtors  Act  1809,  and 
therefore  he  could  not  make  a  leceiving  order 
"  in  lieu  thereof  "  under  sect.  103,  sub-sect.  5,  of 
the  Bankruptcy  Act  1883.  The  only  difficulty 
against  my  submission  is  the  judgments  in  Reg. 
V.  Judge  of  County  Court  of  Sussex  (52  L.  T. 
Rep.  32),  -where  the  Divisional  Court  held  that 
there  was  power  to  make  a  receiving  order  in  lien 
of  a  committal  order  agaiuet  a  debtor,  who  on  the 
morning  on  which  the  judgment  was  obtained 
had  assigned  all  his  property  for  the  benefit  of 
his  creditors  generally.  The  judgments  of  the 
Court  of  Appeal  in  Re  Clark ;  Ex  parte  Clark 
(77  L.  T.  Rep.  417 ;  (1898)  1  Q.  B.  20)  support 
my  submission  that  there  must  be  jurisdiction  to 
commit  before  a  receiving  order  can  be  made  "  in 
lieu  thereof." 

Condy  for  the  respondent. — The  point  is  abso- 
lutely concluded  by  Reg.  v.  Judge  of  County  Court 
of  Sussex  (52  L.  T.  Rep.  32),  which  is  binding  on 
this  court. 

BiGHAM,  J. — In  my  opinion  this  appeal  must 
be  allowed.  The  question  whether  the  learned 
County  Court  judge  ought  to  have  made  the 
receiving  order  agunst  the  debtor,  under 
sect.  103,  snb-sect.  5,  of  the  Bankruptcy  Act 
1883,  depends  on  the  words  of  the  sub- section. 
[His  Lordship  read  the  sub-section.]  Now,  those 
words  have  to  be  interpreted  by  sect.  5  of  the 
Debtors  Act  1869,  which  give  the  court  power 
to  commit  defaulting  debtors  to  prison,  but  the 
jurisdiction  thereunder  cannot  be  exercised  except 
in  the  events  set  forth  in  the  sub-section.  [His 
Lordship  read  sub-sect.  2.]  The  judge  therefore 
cannot  exercise  his  jurisdiction  to  commit  unless 
he  has  materials  before  him  which  show  that  the 
debtor  has  means  to  pay  the  debt,  and  in  this 
case  no  such  material  was  before  him.  Now, 
returning  to  eeot.  103  ot  the  Bankrnjjtcy  Aot  1883, 
we  see  that  "the  court  may,  if  it  thinks  fit, 
decline  to  commit,  and  in  lieu  thereof"  may 
make  a  receiving  order.  That  contemplates  a 
case  where  the  judge  has  jurisdiction  to  commit 
and  has  materials   upon  which  to  exercise  his 

i'nrisdiction,  and  only  in  such  a  case  can  he  "in 
ien  of  "  committal  make  a  receiving  order. 


Daklino,  J. — I  agree.  In  this  case  there  was 
no  evidence  whatever  of  means  before  the  judge, 
and  he  could  not  have  made  an  order  of  com- 
mittal. I  do  not  see  how  he  could  make  a 
receiving  order  "  in  lieu  of "  an  order  he  could 
not  make  at  all.  The  only  difficulty  in  this  case 
is  the  decision  in  Beg.  v.  Judge  of  County  Court 
of  Sussex  (ubi  sup.),  where  Wills,  J.  says  that  the 
construction  we  have  put  on  the  section  is  not  a 
reasonable  one.  That  remark,  however,  appears 
to  me  to  have  been  unnecessary  to  his  deci- 
sion, as  in  that  case  the  evidence  was  that  the 
debtor  had  had  means  since  the  date  of  the 
judgment,  but  had  on  the  morning  on  which 
judgment  was  obtained  made  an  assignment  of 
his  property  for  the  benefit  of  his  creditora 
generaUy.  ^^^^^j  „„^^^^ 

Solicitors :    A.    H.  Jmould,   for  /.   S.  Book, 
Folkestone;  H.  W.  Watts,  Folkestone. 
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DIVISION. 

PROBATE    BUSINESS. 

May  2  and  12. 

(Before  Baknes,  J.) 

In  the  Goods  of  Jeanne  Theodora  Grogs,  (a) 

Probate — Grant — Foreign  domicil,  will,  and  mar- 
riage —  Change  of  domicil  —  Wills  Act  1861 
(24  &  25    Vict.  e.  114).  a.  3— Construction  —  » 
JPractice, 

The  3rd  section  of  the  Wills  Act  1861  is  not 
limited  in  its  application  to  British  subjects, 
although  the  expression  "  British  subjects "  is 
used  in  the  title  of  the  Act.  Probate  ivill  ihert' 
fore  be  granted  in  this  country  of  the  toill  of  an- 
alien  testator  or  testatrix  in  spite  of  the  fact 
that  he  or  she  was  married  subsequently  to  the 
execution  of  the  wiU,  even  though  there  ha* 
been  a  change  of  domicil,  provided  that  the  law 
of  the  domicil  at  the  time  of  the  execution  of 
the  will  does  not  effect  a  revocation  by  a  subse- 
qxient  marriage. 

Motion  for  probate  which  first  came  on  befor& 
the  President  on  the  28th  March  1904,  and  which 
then  stood  over,  by  his  directiosr  in  order  that 
notice  of  the  motion  might  be  given  to  the  chil- 
dren of  the  deceased,  Jeanne  Theodora  Grooe, 
who  died  on  the  7th  Nov.  1903. 

The  facts  of  the  case  were  as  follows:  Th& 
deceased  was  a  native  of  Holland,  and  was  mar- 
ried to  her  husband,  Carl  Wilhelm  Groos,  at 
Utrecht,  on  the  19th  Nov.  1868.  The  husband 
was  also  a  Dutch  subject,  and  at  the  time  of  the 
marriage  both  parties  were  domiciled  in  Holland. 
The  marriage  was  celebrated  in  accordance  with 
Dutch  law.  Some  days  prior  to  the  celebration 
of  the  marriage,  marriage  articles  in  the  Dutch 
language  and  in  the  form  required  by  Dutch  law 
were  duly  executed  by  the  deceased  and  her  future 
husband  before  a  notary  of  the  city  of  Utrecht, 
which  articles  were  iu  all  respects  valid  and  bind- 
ing by  Dutch  law,  and  after  the  execution  of  the 
marriage  articles,  but  before  the  celebration  of 
the  marriage,  the  deceased  executed  her  last  will 
and  testament  at  Utrecht  in  accordance  with  all 

(a)  Beported  by  J.  A.  Slatik,  Esq.,  Banlater-at-lAW. 
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the  formalities  required  by  Dutch  law.  By  this 
will  the  deceased  appointed  her  hosband  as  heir 
of  her  estate,  wjjih  the  reservation  of  the  legiti- 
mate portion  which  wonld  devolve  by  law  npon 
ber  direct  descendants,  should  they  be  living  at 
the  time  of  her  death  and  be  competent  to  inberit 
from  her.  In  the  event  of  her  husband  not  being 
eole  heir  of  her  estate,  she  appelated  him  executor 
of  her  will  with  the  right  o(  possession  of  all  her 
offects,  movable  and  immovable,  forming  her 
«etate  during  one  year  after  her  death. 

By  the  Dutch  law  a  will  is  not  revoked  by  the 
anbsequeut  marriage  of  the  testator  or  testatrix. 
But  a  married  woman  has  no  power,  by  will  or 
otherwise,  to  deprive  her  natural  and  lawful 
children  of  their  legitimate  portions.  Upon  the 
death  of  a  married  woman,  leaving  a  husband 
and  children,  her  property  is  divided  in  the 
following  manner :  If  she  dies  intestate  the  chil- 
dren take  the  ■n-hole  of  her  property  equally 
between  them,  and  if  she  dies  testate  the  children 
are  entitled  to  a  certain  portion  of  her  pro- 
perty, such  portion  varying  according  to  the 
number  of  the childi-en,  and  being  known  as  their 
"'  legitimate  portion."  In  the  case  of  three  or 
more  children  surviving  the  testatrix  the  portion 
amounts  to  tbree-fourchs  of  what  would  have 
been  taken  under  an  intestacy. 

The  husband  of  the  deceased,  although  domi- 
ciled in  Holland  at  the  date  of  the  marriage,  in 
1868,  was  generally  resident  in  London,  bat  only 
for  business  purposes.  In  1889,  however,  be 
abandoned  his  Dutch  domioil  and  acquired  a 
domicil  of  choice  in  England,  the  deceased,  of 
coarse,  also  acquiring  an  English  domicil  from 
the  latter  date. 

At  the  date  of  her  death  the  deceased  left  her 
hnsband  and  five  children  surviving.  The  hus- 
band moved  for  probate  of  the  will,  or  in  the 
alternative  for  a  grant  of  letters  of  administra- 
tion with  the  will  annexed.  After  the  motion 
first  came  [on  before  the  President  a  consent  to 
probate,  dated  the  20th  April  1901,  signed  by  all 
the  children  of  the  deceased  was  filed. 

The  facts  as  to  the  Dutch  law  were  proved  by 
an  affidavit  of  a  Doctor  of  Law  of  th^  University 
of  Leyden. 

The  question  for  the  consideration  of  the  court 
was  whether  the  change  of  domicil  of  the  deceased 
had  caused  her  will  to  be  revoked  on  account  of 
its  having  been  executed  prior  to  her  marriage, 
the  deceased  not  being  a  British  subject,  or 
whether  the  will  was  valid  under  the  3rd  section 
of  the  Wills  Act  1861. 

Caa$el  for  the  applicant. — The  first  two  sections 
of  the  Act  of  Lord  Kingsdown,  the  Wills  Act  of 
1861,  deal  with  the  wills  of  British  subjects 
cxpreesly.  By  these  sections  the  powers  of 
British  subjects  as  to  the  making  of  will  was 
extended,  in  sect.  3,  however,  there  is  no  specific 
reference  to  British  subjects.  The  testatrix  in 
the  present  case  was  not  a  British  subject, 
although  her  domicil  was  English  at  the  time  of 
her  death.  There  is  no  direct  authority  on  the 
point,  but  there  are  the  opinions  of  well-known 
text  writers : 

Dioey,  Confliot  of  Laws,  pp.  696,  698  (note)  ; 

WastUke,  Private  Inteinatioiial  Law,  3rd  edit., 
p.  104. 

The  title  of  the  Act  should  not  be  held  to  limit 
the  application  of  the  section,  but  it  should  be 


held  to  be  applicable  to  alien  as  well  as  to  British 
testators.    He  cited 

Jeffrita  r.  AUxander,  2  L.  T.  Sep.  768 ;  8  H.  L. 

Cu.  594 ; 
la  the  Goods  of  Raid,  13  L.  T.  Bap.  680 ;  L.  Bep. 

1  P.  &  D.  74  ; 
Claydon  v.   Green,  18  L.  T.  Bap.  607 ;  L.  Bep.  3 

C.  P.  511, 
Kenrick  v.  Lawrence,  25  Q.  B.  Div.  99  ; 
Fielden  t.  Morley  Corporation,  79  L.  T.  Bep.  231 ; 

(1899)  1  Ch.  1. 
May,  FArliamentary  Praotioa,  10th  edit.,  p.  462; 
WUberforce,  Statute  Law,  pp.  272-276. 

If  the  section  does  not  extend  to  the  wills  of  all 
persons,  British  or  alien,  there  is  very  little  for 
the  section  to  operate  upon.  The  case  of  Bloxam 
v.  Favre  (9  P.  Div.  130)  is  not  in  point,  as  it  was 
decided  under  one  of  the  earlier  sections. 

Cur.  adv.  vtUt. 

Babnes,  J.  stated  the  facts  of  the  case  and  read 
a  notarial  translation  of  the  will.  He  proceeded : 
The  point  which  I  am  called  upon  to  determine  is 
whether  the  change  of  domicil  renders  the  will 
bad  on  account  of  the  marriage  which  took  place 
after  the  execution  of  the  wilL  The  argument 
which  was  addressed  to  me  was  based  upon  the 
Wills  Act  1861,  the  3rd  section  to  which  is  as 
follows :  "  No  will  or  other  testamentary  instru- 
ment shall  be  held  to  be  revoked  or  to  have 
become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of 
domicil  of  the  person  making  the  same."  For  the 
applicant  it  was  argued  that  under  this  section 
the  fact  of  the  change  of  domicil  of  the  deceased 
did  not  eSect  a  revocation  of  the  will.  Now,  the 
section  appears  in  and  forms  part  of  an  Act  which 
applies,  according  to  its  title,  to  the  wills  and 
estates  of  British  subjects.  The  question  is 
whether  the  3rd  section  applies  to  the  present 
case,  or,  speaking  broadly,  whether  the  section 
has  a  general  application  or  is  limited  to  British 
subjects.  After  an  examination  of  the  authori- 
ties, I  have  some  doubt  as  to  whether  this  will 
should  be  treated  as  invalid,  quite  apart  from 
sect.  3,  since  the  will  was  good  at  the  time  it  was 
made  and  valid  as  long  as  the  parties  were 
domiciled  in  Holland.  That  being  so,  ought  it 
not  reasonably  to  be  held  that  the  will  being 
valid  up  to  the  time  of  the  change  of  domicil,  it 
should  still  be  treated  as  valid  after  the  change 
of  domicil  ?  To  hold  otherwise  would  be  equiva- 
lent to  saying  that  the  law  of  the  after-acquired 
domicil  was  to  work  back  and  affect  a  will  at  a 
time  when  the  law  of  the  countiy  where  the  will 
had  been  made  shows  it  to  have  been  a  good  will. 
After  consideration  I  hold  that  the  3rd  section  of 
the  Act  may  reasonably  be  construed  as  applicable 
to  a  case  like  the  present.  It  cannot  be  doubted 
that  to  hold  so  is  a  matter  of  convenience.  That 
the  case  may  be  held  to  be  within  the  general 
terms  of  the  section  is  quite  beyond  doubt.  And 
it  seems  unreasonable  to  hold  that  in  this  case  the 
3rd  section  is  to  be  limited  in  its  application 
merely  because  the  Act  is  described,  in  its  title  as 
an  Act  to  amend  the  law  with  respect  to  the  wills 
of  personal  estate  made  by  British  subjects.  I 
am  of  opinion  that  a  restricted  construction  ought 
not  to  be  put  upon  the  Act,  but  that  the  section 
should  be  of  general  application.  Under  these 
circumstances,  therefore,  the  will  of  the  deceased 
may  be  admitted  to  probate.    A  farther  point. 
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however,  has  to  be  considered.  The  affidavit  of 
the  Dutch  lawyer  which  is  before  me  is  somewhat 
vague  as  to  the  position  of  an  ezenntor.  He  a^a  : 
"  Under  the  laws  and  constitution  of  the  kingdom 
of  the  Ketherlanda  the  executor  of  a  will  is  not 
seised  of  the  property  of  the  deceased,  and  has, 
therefore,  no  title  for  obtaining  possession  of  the 
goods  which  he  has  to  distribute.  For  that 
i-eason  the  testator  is  legally  entitled  to  give  the 
executor  of  his  will  the  poaacsaion  of  the  whole  of 
his  inheritance,  or  of  a  certain  part  thereof ;  bat 
it  is  provided  by  law  that  such  possession  shall  on 
no  accoont  exceed  the  period  of  one  year  from  the 
date  on  which  the  executor  obtains  such  posses- 
sion. Thereby  he  is  enabled  to  exercise  all  the 
rights  of  the  deceased ;  he  can  aue  for  the  pay- 
ment of  debts  due  to  the  estate  and  distribute 
the  same  according  to  law.  This  legal  year 
r^arda  only  such  possession  and  not  the  executor- 
ship itself.  An  executor  who  has  once  consented 
to  act  as  such  is  bound  to  remain  an  executor 
until  he  has  fulfilled  all  his  duties."  That  state- 
ment is  somewhat  ambiguoua,  but  it  seema  to 
show  that  it  is  possible  in  Holland  to  appoint  an 
executor  so  as  to  give  him  possession  of  the  whole 
inheritance,  but  so  reatricted  in  duration  that  the 
period  of  poasesaion  is  limited  to  one  year.  The 
will  in  the  present  case  contains  that  i-eatriotion, 
and  having  regard  to  its  terms  and  also  to  the 
fact  that  the  husband  is  not  the  sole  heir,  since 
there  are  five  children  who  are  entitled  to  their 
legitimate  portions,  the  grant  that  will  be  made 
to  the  applicant,  the  husband  of  the  deceased,  as 
executor  in  a  limited  form,  that  is  to  say,  it  will 
be  limited  to  the  expiration  of  one  year  from  the 
death  of  the  testatrix. 

Solicitor  for  the  applicant,  A.  W.  J.  Orooa. 


ADMIEALTT   BUSINESS. 
July  8  and  19. 
(Before  Sir  F.  Jeunb,  President.) 
Thb  Fsiesiand.  (a) 
Salvage  —  Agreement  to  render  servieet   between 
ouinera  of  salving  and  salved  vessels — Service 
begun   before  agreement  entered  into  —  Inde- 
pendent right  of  master  and  crew   of  salving 
vessel  to  salvage. 

The  owners  of  a  vessel  resident  in  Liverpool  learnt 
that  their  vessel  was  disabled,  and  agreed  with 
the  owners  of  a  tug  resident  in  Liverpool,  which 
was  thought  to  be  in  the  neighbourhood  of  the 
disabled  vessel,  that  the  tug  should  tow  the 
disabled  vessel  to  Liverpool  on  the  u«ua2 
towage  terms  per  tide  ;  before  the  agreement  was 
made  or  the  owners  of  the  tug  could  communu 
cate  with  the  tug  master,  the  tug  master  hcul 
picked  up  the  disabled  vessel,  and  had  begun  to 
tow  her  to  Liverpool. 

In  an  action  for  salvage  brought  by  the  owners, 
master,  and  crew  of  the  tug  against  the  disabled 
vessel,  her  cargo  and  freight : 

Held,  that  the  owners  of  the  tug  were  bound  by  the 
towage  agreement ;  but  that  her  viaster  and 
cretu  had  an  independent  right  to  salvage 
remuneration. 
A'  The  Inchmaree  (80  L.  T.  Eep.  201 ;  8  Asp.  Mar. 
Law  Cas.  4S6)  followed. 

(a)  BepoiUd  b;  LiOSKL  F.  0.  Dahbt,  E«q.,  BMrliler-kV-Law. 


Action  for  salvage  instituted  by  the  owners, 
master,  and  crew  of  the  ateam-tug  Cruizer  againsc 
the  owners  of  the  Friesland,  her  cargo  and 
freight. 

The  Friesland  is  a  four-masted  acrew  steamsh-p 
of  7100  tons  gross  register,  owned  by  the  Bocieie 
Anonyme  de  Navigation  Beige  Americaine  and 
manned  by  a  crew  of  130  hands  all  told. 

About  11.15  p.m.  on  the  17th  May  1904,  when 
the  Friesland  was  about  eleven  miles  S.£.  by  S.  of 
Mine  Head,  in  the  coarse  of  a  voyage  from 
Philadelphia  to  Liverpool  with  a  general  cargo 
and  140  passengers,  her  tunnel  shaft  broke.  The 
wind  at  the  time  waa  a  moderate  breeze  from  the 
W.X.W.,  the  weather  was  fine  and  clear  and  the 
sea  smooth. 

The  Friesland  drifted  slowly  before  the  wind, 
and  at  4  a.m.  on  the  ISth  May  the  Cunard  liner 
the  Aurania  waa  sighted  and  apoken,  and  the 
master  of  the  Attrania  undertook  to  communicate 
with  the  shore  by  wireless  telegraphy  and  give  the 
owners  of  the  Friesland  information  aa  to  her 
poaition. 

The  message  waa  received  by  the  Liverpool 
manager  of  the  Belgian  Company  abont  9  am. 
on  the  18th  May.  He  at  once  communicated  with 
the  owners  of  the  Cruiter,  a  steam-tug  of  379  tons 
gross  register,  manned  by  a  crew  of  thirteen  hands 
all  told,  and  fitted  with  engines  of  1000  horse- 
power nominal. 

The  Cruizer  was  thought  to  be  lying  at  anchor 
at  Dunmore,  co.  Waterford,  Ireland,  and  abont 
9.15  a.m.  her  owners  agreed  with  the  owners  of 
the  Friesland  that  the  tug  shonld  proceed 
to  the  Friesland  and  tow  her  to  Liverpool 
upon  the  nsual  tide  terms — ^namely,  201.  per 
tide,  with  &l.  extra  per  tide  while  actually 
towing,  and  5Z.  per  tide  for  the  use  of  the  tug's 
hawser. 

The  owners  of  the  tug  at  once  sent  a  telegram 
to  the  tug  master  at  Duumore  telling  him  to 
proceed  in  search  of  the  Friesland. 

The  telegram  never  reached  the  tug  master,  for 
he  had  observed  the  Friesland  about  eighteen 
miles  S.S.W.  of  Dunmore,  and  had  proceeded 
to  her  assistance  about  9.30  a.m. 

The  evidence  as  to  what  occurred  when  the  tug 
reached  the  Friesland  was  contradictory.  Th» 
plaintiffs  alleged  that  it  waa  agreed  between  the 
two  mastera  that  the  tug  should  render  assistance 
to  the  Friesland  on  salvage  terms.  The  defen- 
dants alleged  that  they  agreed  to  accept  the 
services  offered,  but  that  the  remuneratiia 
waa  to  be  left  to  be  settled  by  the  respective 
owners. 

The  wind  and  sea  had  increased,  and  the  tag 
only  made  fast  after  some  difBoulty,  and  at 
11.30  a.m.  the  towage  began  for  Liverpool,  the 
tug  using  her  own  rope. 

Daring  the  18th  May  the  wind  continued  to  blow- 
strongly,  but  it  moderated  towards  evening,  and 
about  2.30  a.m.  on  the  19th  May  the  tug  Kingfisher 
came  up  aud  made  fast,  and  the  two  tugs  towed 
the  Friesland  till  9  p.m.  on  the  same  day,  when 
the  Friesland  was  brought  to  a  position  of  safety 
in  the  river  Mersey,  having  been  towed  about  200 
miles. 

The  value  of  the  Friesland  was  oO.OOOf. ;  of  her 
cargo.  44,000i. ;  and  of  the  freight,  80d{. ;  making 
in  all  9t,803J.  The  value  of  the  Cruizer  waa 
10,0002. 

Digitized  by  VjOOQIC 


Not.  12,  1904.] 


THE  LAW  TIMES. 


[Vol.  xci.— 825 


Adm.] 


Thb  Fsibsland. 


[Adu. 


The  plaintiits  in  par.  6  of  their  statement  of 
daim  alleged  that 

After  the  Cruizer  had  left  Snnmore  to  go  to  the 
aBaiitanoe  of  the  Friesland,  bnt  before  the  lervioea  were 
rendered,  the  owners  of  the  Friealand,  by  their  repre- 
aentatiTe  at  Liverpool,  informed  the  owners  of  tbe 
Cruiz«r  that  the  Friealand  was  reported  to  be  lying  off 
Mine  Head  disabled,  and  they  ashed  the  owners  of  the 
Cntiter  if  the  Cruizer  woold  tow  the  frietland  to 
Lirerpool  npon  tbe  nsnal  towage  terms,  to  whioh  the 
owners  of  tbe  Cruuer  agreed,  bnt  anoh  agreement  was 
made  oonditiosal  npon  the  Cruixer  being  still  at  Dan- 
more  and  not  having  proceeded  to  the  aaaiatanoe  of  the 
^-tesland,  and  anch  agreement  was  anbjeot  to  the 
master  of  the  Cruizer  not  making  any  agreement  with 
the  master  of  the  Friesland  for  remnneration  on  the 
basis  of  salvage. 

Thedefendanta  denied  that  the  services  rendered 
hy  the  plainti&s  to  the  Frietland  were  salvage 
services,  and  they  alleged  "  that  at  the  time  when 
the  same  were  rendered  the  Cruizer  had  been 
engaged  to  perform  the  said  Bervices  by  agree- 
ment between  the  respective  owners  upon  the 
terms  mentioned,"  and  in  satisfaction  of  the 
plaintiffs'  claim  they  paid  120!.  into  ooart,  that 
being  the  sum  which  was  due  to  her  if  she  was 
bound  by  the  terms  of  the  agreement  stated 
above. 

Carver,  K.G.  and  Crawford  for  the  plaintifEa, 
the  owners,  master,  and  crew  of  the  steam-tug 
Cruizer. — The  Frietland  was  in  a  position  of 
some  danger,  her  shaft  was  broken,  the  weather 
was  bad,  and  the  towage  was  a  hard  one.  The 
Cruizer  therefore  rendered  a  salvage  service  to 
property  of  a  considerable  value,  and  the  service 
-was  rendered  promptly.  The  owners  of  tbe 
Cruizer  cannot  be  bound  by  the  conditional 
agreement,  for  tbe  services  began  to  he  rendered 
before  the  agreement  was  entered  into.  The 
masters  of  the  tug  and  the  Friesland  had  agreed 
that  the  former  should  tow  the  Friesland  on  tbe 
basis  of  salvage  before  the  tug  master  had 
received  any  instructions  from  his  owners  and 
before  the  master  of  the  Friesland  knew  that  any 
conditional  agreement  had  been  made.  Even 
supposing  that  the  owners  of  the  Cruizer  are 
bound  by  the  agreement  the  master  and  crew  are 
not  bound  by  it,  for  the  salvage  services  had  in 
fact  been  partly  performed  by  them  before  the 
agreement  was  entered  into.  [The  Pbesioent. 
— No  point  as  to  the  independent  right  of  the 
master  and  crew  to  recover  salvage  is  taken  in 
the  pleadings.]  Leave  may  be  given  to  amend. 
[The  F&ssiDBNT. — To  raise  that  point  leave  will 
be  given  to  amend  the  pleadings.] 

Aspinall,  K.C.  and  Dawson  Miller  tor  the  defen- 
dants, the  owners  of  the  Friesland,  her  cargo  and 
freight. — The  service3  rendered  by  the  Cruizer 
were  towage  services  performed  under  the  agree- 
ment ;  the  services  occupied  four  tides,  and  so  the 
only  sum  due  from  the  defendants  to  the  plaintiffs 
is  that  tendered — 1202.  The  tug  got  to  the 
Frietland  about  11  a.m.,  the  agreement  between 
the  owners  was  made  about  9.30  a.m.  before  the 
services  were  rendered.  The  agreement  is  bind- 
ing, for  the  owners  of  the  tug  knew  all  the  facts 
as  to  the  condition  of  the  vessel.  That  being  so, 
even  supposing  the  tug  master  and  the  master  of 
tbe  Friesland  had  entered  into  an  agreement  that 
the  Cruizer  should  work  on  salvage  terms  such 
an  agreement  could  not  be  enforced,  for  neither 
master  had  any  authority  to  vary  the  agreement 


come  to  between  the  owners.  The  owners  of  the 
Cruizer  o&ii  bind  the  master  and  crew  by  an 
agreement  such  as  that  entered  into  with  the 
owners  of  the  Friesland.  The  nature  of  their 
employment  and  the  necessity  of  the  case 
assumes  their  acquiescence  to  such  an  agreement. 

Crawford  in  reply. — The  rights  of  the  owners, 
master,  and  crew  of  the  Cruizer  to  salvage  are 
quite  independent.  The  owners  could  no  doubt 
Bind  themselves  by  a  contract,  but  in  their  case 
the  contract  was  conditional.  The  owners,  how- 
ever, had  no  right  to  bind  the  master  and  crew 
by  a  towage  agreement,  and  so  deprive  them  of 
a  right  to  salvage  which  had  already  accrued  and 
was  in  existence  when  tbe  agreement  was  made. 
The  acquiescence  of  the  master  and  crew  in  a 
contract  such  as  that  cannot  be  assumed : 

The  Margery,  86  L.  T.  Bep.  863  ;  9  Asp.  Mar.  Law. 
Cas.  301. 

Cur.  adv.  vult. 

July  19. — The  Pebsidknt. — The  first  question 
of  fact  to  be  decided  is  whether  the  master  of  the 
tug  agreed  with  the  master  of  the  Friesland  that 
the  service  to  be  rendered  was  to  be  considered  a, 
salvage  service.  1  do  not  think  that  that  ques- 
tion IS  very  material,  because  it  was,  1  think,  a. 
salvage  service,  though  not  one  of  great  or  special 
difficulty ;  bnt  I  do  not  think  that  there  is  evidence  / 
enough  to  show  that  any  such  agreement  was  in 
fact  made.  There  can,  however,  be  uo  question 
that  on  the  pleadings  there  was  an  agreement 
made  between  the  owners  of  the  tug  and  the 
representative  of  the  owners  of  the  Friesland  in 
Liverpool  that  the  services  should  be  rendered  on 
towage  terms,  and  therefore  were  not  salvage  but 
towage.  On  the  evidence,  I  confess,  1  should 
have  mkd  great  doubt  whether  that  contract  had 
been  actually  made  out;  the  evidence  as  to  it 
differed,  and  having  regard  to  some  of  the  pro- 
babilities 1  do  not  think  it  would  have  been  easy 
to  say  that  that  contract  was  made  out.  On  the 
pleadings,  however,  the  contract  is  admitted, 
though  it  is  said  to  have  been  conditional,  and 
par.  7  of  the  statement  of  claim  alleges  that  "  the 
owners  of  the  Cruizer  will  contend  that  the  said 
agreement  never  became  binding  upon  them  on  the 
ground  that  the  Cruizer  proceeded  to  the  assist- 
ance of  the  Frietland  before  the  said  agreement 
was  made,  and  that  the  master  of  the  Cruizer  did 
agree  with  tte  master  of  the  Frietland  to  receive 
remuneration  on  the  basis  of  salvage  before  he  had 
received  any  instruotiona  from  tbe  owners  of  the 
Cruizer,  and  before  he  knew  that  any  such  con- 
ditional agreement  had  been  made,"  so  the  agree- 
ment is  admitted,  but  it  is  said  that  it  was  made 
conditional  upon  the  Cruizer  being  still  at  Dun- 
more,  and  not  having  proceeded  to  the  assistance 
of  the  Friesland,  and  subject  to  the  master  of  the 
Cruizer  not  makine;  any  agreement  with  the 
master  of  the  Friesland  for  remuneration  on  the 
basis  of  salvage.  1  do  not  think  that  there  is 
evidence  enough  to  show  that  those  conditions 
were  made.  Some  phrase  was  used,  no  doubt 
about  the  Cruizer  rendering  these  services  if  she 
could  get  there,  but  that  fails  far  short  of  making 
an  agreement  upon  the  conditions  alleged.  1 
think  the  condition  was  that  the  Cruizer  was  able 
to  render  the  services ;  it  was  natural  such  a  con- 
tion  should  be  made,  for  the  owners  did  not 
intend  to  guarantee  that  the  Cruizer  was  still  in 
Dunmore  Harbour.    I  think,  therefore,  that  the 
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agreement  existed,  bat  that  there  were  no  anoh 
conditions  as  are  saggested.  The  order  of  events 
was  that  the  Cruizer  started  independently  of  any 
order  to  perforin  the  services,  and  gets  up  to  the 
Friealand,  and  I  think  gets  hold  of  her,  and  about 
that  time  the  bargain  is  made  between  the  owners 
at  Liverpool.  The  bargain  was  made,  I  think, 
during  the  performance  of  the  salvage  service — 
the  salvage  had  begun.  Thus  the  state  of  things 
was  that  while  the  salvage  service  was  in  course 
of  performance  by  the  master  of  the  Cruizer  and 
the  tug  herself,  the  owners,  elsewhere,  make  a 
bargain  with  the  owners  of  the  Friesland  that 
the  services  should  be  on  towage  and  not  on  sal- 
vage terms.  That,  I  think,  fairly  binds  the 
owners ;  they  were  sui  jaris,  and  I  cannot  see  any 
reason  why  that  agreement  should  be  set  aside. 
It  may,  of  course,  be  said  that  they  made  i  t  at 
Liverpool  in  ignorance  of  the  facts,  and  that 
therefore  the  agreement  is  not  binding.  If  it 
could  be  shown  that  they  did  make  it  in  igno- 
rance of  the  real  facts  of  the  cise,  thinking 
that  the  Friesland  had  nothing  the  matter 
with  her,  then  I  am  not  sure  under  those  con- 
ditions that  the  agreement  would  stand;  but 
that  cannot  be  said.  They  knew  that  the 
Friesland  was  lying  with  her  shaft  broken.  There- 
fore they  must  have  known  all  the  material  facts, 
and  I  am  anable  to  say  that  the  owners  are  not 
bound  by  the  agreement.  I  think  they  are. 
Then  comes  another  and  more  difficult  question. 
It  was  said  that  even  if  the  owners  of  the  Cruizer 
were  bound  by  the  agreement,  the  master  and 
oreiv  have  independent  rights,  and,  although  they 
join  with  the  owners  in  this  action,  they  can  amend 
their  pleadings.  I  thought  at  first  there  was 
little  authority  for  such  a  contention ,  but  I  find 
there  is  authority  which,  I  think,  is  conclusive, 
the  question  being  whether  an  owner  can  bind  his 
master  and  crew  without  any  acquiescence  on 
their  part,  in  fact,  as  to  the  reward  to  be  paid  for 
their  services.  The  effect  of  the  authorities 
appears  to  me  to  be  this,  that  before  such  a  service 
is  performed  the  owners  have  authority  to  bind 
the  master  and  crew.  On  what  principle  that 
rests  I  am  not  verycarefol  to  inquire.  It  may  be 
that  it  is  to  be  put  down  to  the  principle  that  in 
the  particular  circumstances,  if  a  contract  is  to  be 
made,  it  must  be  made  by  the  owner  without 
oommunication  with  the  master  and  crew,  because 
no  communication  can  be  made  with  them  ;  and, 
therefore,  it  is  like  a  bargain  made  by  a  master 
ex  necessitate,  which  binds  the  owner  in  the  par- 
ticular circumstances  of  the  case.  That  may  be 
the  principle  which  enables  the  owner  to  bind 
the  master  and  crew  in  respect  of  services  to  be 
rendered  in  the  future  though  they  in  no  way 
acquiesce.  Again,  the  principle  may  be  that  when 
the  master  enters  into  the  service  of  an  owner 
there  is  an  implied  condition  in  his  contract  of 
service  that  the  owner  may  bind  him  when  entering 
into  such  a  contract  as  this.  It  can  only  apply, 
however,  to  ordinary  services,  where  there  is 
something  special,  oat  of  the  course  of  a  man's 
ordinary  employment,  I  confess  I  should  be  very 
alow  to  think  there  could  be  any  authority  of  that 
kind,  and  I  am  not  sure  whether  or  no  all  salvage 
would  not  be  considered  to  be  outside  an  ordinary 
contract  of  service.  Whatever  be  the  principle,  I 
think  the  authorities  are  pretty  clear  that,  as 
regards  future  services,  the  owners  can  bind  the 
master  and  crew  by  an  agreement  to  which  the 


master  and  crew  are  no  parties,  but  I  think  it  is 
otherwise  as  to  past  services.  Here  services  liad 
been  rendered,  or  partly  rendered,  of  a  salvage 
nature,  giving  rise  to  independent  righte,  and  the 
omiers  cannot  bargain  away  the  vested  rights  of 
the  master  and  crew  by  a  barg^n  in  which  the 
master  and  crew  do  not  acquiesce.  That  is  the 
result  of  the  authorities  of  which  there  are  several 
which  bear  upon  the  point.  In  the  case  of  The 
Britain  (1  Wm.  Bubinson,  40),  decided  by  Dr. 
Lushington,  the  headnote  runs :  "  In  cases  of 
salvage,  the  master  of  the  salving  vessel  may 
bind  his  own  interest,  and  the  interest  of  his 
own  employers,  by  an  agreement  with  the  owner 
of  the  vessel  salved,  as  to  the  quantam  of  salvage 
to  be  paid,  but  such  agreement  will  not  be  con- 
clusive upon  the  rest  of  the  crew  if  made  without 
their  sanction  and  concurrence."  That,  it  will  be 
observed,  applies  to  future  and  not  to  past  ser- 
vices. The  learned  judge  there  gave  the  crew  an 
award  on  the  basis  of  their  not  being  bound  by 
the  agreement  which  had  been  made  by  the 
master,  and  which  professed  to  bind  them ;  but 
it  is  to  be  observed  that  that  was  an  agreement 
as  regards  services  which  had  been  performed. 
Then  there  is  the  case  of  Tht  Sarah  Jane  (2  Wm. 
Robinson,  110),  also  decided  by  Dr.  Lushington, 
The  headnote  is  as  follows:  "Otvners  of  vessels 
which  have  received  salvage  assistance  cannot 
safely  enter  into  a  settlement  of  salvage  compen- 
sation, which  includes  the  interests  of  all  persons 
concerned  in  the  salvage,  without  procuring  a 
general  release  in  the  first  instance."  The  prin- 
ciple is  there  laid  down  broadly,  and  in  that  case 
also  the  services  had  already  been  rendered. 
In  The  Nasmyth  (52  L.  T.  Rep.  392  ;  5  Asp.  Mar. 
Law  Gas.  364;  10  P.  Div.  41),  decided  by  Butt,  J., 
the  facte  stated  in  the  headnote  were.-  "An 
agreement  was  made  between  the  masters  of  the 
W.  and  the  N.,  which  was  in  need  of  assistance, 
that  the-.W.  should  tow  the  N.  to  Queenstown 
for  the  sum  of  2002.  There  was  no  evidence  at 
the  trial  to  show  that  the  master  of  the  W.  con- 
sulted the  officers  and  crew  as  to  the  terms  of 
the  agreement.  The  service  was  duly  performed, 
and  subsequently  thirteen  of  the  officers  and  crew 
of  the  W.  brought  an  action  of  salvage  against 
the  N.  The  defendants  pleaded,  inter  alia,  that 
they  had  tendered  2002.  to  the  owners  of  the 
W.,  but  this  sum  had  not  been  paid  into  court." 
There  the  learned  judge  upheld  the  agreement  on 
the  ground  that  when  a  fair  salvage  agreement 
had  been  made  in  a  bond  fide  manner  by  the 
masters  of  the  salving  and  salved  vessels,  the 
officers  and  seamen  of  the  salving  ship  ought  not 
to  bring  an  action  of  salvage.  The  plaintiffs, 
therefore,  were  ordered  to  pay  the  ooste  of  the 
action.  Butt,  J.  saying  that  it  was  "  a  fair  agree- 
ment made  in  a  bond  fide  manner,  and  one  by 
which  the  master  of  the  Wordiworth  had  autho- 
rity to  bind  his  owners  and  crew."  There  the 
services  were  rendered  after  the  agreement  was 
made.  Therefore  the  learned  judge  held  that 
the  agreement  made  in  that  case  was  binding  not 
only  upon  the  owners  but  also  upon  the  crew.  In 
the  case  of  The  Inchmaree  (80  L.  T.  Rep.  201; 
8  Asp.  Mar.  Law  Cas.  486;  (1899)  P.  lll)TPhilli- 
more,  J.,  who  had  had  great  experience  in  Admi- 
ralty matters,  decided  that  "  where  the  services  of 
a  salvor  were  discontinuous,  and  an  amount  was 
tendered  and  paid  into  court  representing  the 
sums  agreed  upon  by  the  master  of  the  salTing 
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-vessel  -with  the  master  of  the  salved  vessel,  as  the 
reward  to  cover  yaluable  services  rendered  prior 
to  the  agreement,  as  well  as  the  successful  ser- 
-vices  subsequently  rendered,"  a  tender  made  was 
to  ba  rejected  and  "  a  salvatre  award  made  in 
respect  of  the  services  prior  to  the  agreement,  as 
the  owners  and  crew  of  the  salving  vessel  had 
acquired  vested  rights  which  the  master  of  the 
salving  vessel  had  no  authority  to  bargain  away, 
but  that  the  amount  fixed  by  the  agreement  must 
stand  in  respect  of  the  subsequent  services."  So 
a  line  is  there  clearly  drawn  between  services 
rendered  prior  and  subsequent  to  an  agreement, 
and  tbe  learned  judge  laid  down  that  there  is 
authority  in  the  owner  or  master  to  bind  with 
regard  to  future  services  but  not  with  regard  to 
services  already  rendered.  Then  there  is  the 
subsequent  case  of  The  Margery  (ubi  tup.),  decided 
by  Barnes,  J.  and  myself.  In  that  case  tbere 
-was  a  special  arrangement  made  to  bind  all 
cases,  and  we  held  it  would  not  bind  the  master 
and  crew  unless  they  had  acquiesced  In  it.  The 
-whole  of  that  case  turned  upon  whether  they  had 
acquiesced  in  the  arrangement,  and  in  the  event,  we 
thought  they  had  not,  and  therefore  were  not 
bound.  That  was  a  very  special  arrangement,  and 
it  cannot  be  said  to  cover  the  case  of  an  implied 
agreement.  I  think  tbe  law  is  clear;  it  only 
remains  to  apply  it  to  the  facts.  Was  this  a  dis- 
continuous eervice  in  the  sense  that  there  was  a 
discontinuance  at  the  time  the  agreement  between 
the  owners  was  made,  and  did  the  agreement 
apply  only  to  the  future,  and  not  to  what  had 
happened  in  the  past  ?  I  do  not  think  that  one 
can  say  that  in  this  case.  It  seems  to  me  to  be  a 
continuous  service  in  fact,  of  which  a  substantial 
part  had  been  performed  before  the  agreement 
was  made.  As  far  as  I  can  make  out,  the  agree- 
ment was  made  at  the  time  when  the  tug  had  got 
oat  to  the  J^'<«2an(2,  and  had  probably  begun  to 
render  salvage  services  by  trying  to  get,  or  having 
got,  hold  of  her.  At  any  rate,  it  seems  to  me 
that  a  substantial  part  of  a  continuous  service 
had  been  performed,  and  that  the  tug  in  ignorance 
of  the  agreement  went  on  performing  it  as  part  of 
a  continuous  service.  In  these  circumstances  I 
think  the  master  and  crew  had  an  independent 
right,  apart  from  the  agreement,  to  be  paid  for 
the  salvage  service  which  they  rendered.  I  have 
to  consider  what  is  the  value  of  the  service.  The 
total  value  of  the  Friesland,  her  cargo  and  freight, 
was  94,808/.,  and  having  said  that,  one  has  men- 
tioned the  strongest  point  in  the  case  in  favour  of 
an  award.  These  services,  though  salvage  services, 
-were  of  no  great  difiScnlty.  The  Frieala-iid  had 
broken  her  shaft,  but  I  do  not  think  that  she  was 
in  any  imminent  peril,  although  glad  to  get  the 
services  of  a  powerful  tug  such  as  the  Cruizer 
undoubtedly  is.  The  danger  to  the  tug  was 
extremely  small,  and  the  weather  was  on  the 
whole  fair.  With  the  assistance  of  the  Elder 
Brethren  I  have  come  to  the  conclusion  that  tbe 
total  sum  which  it  would  have  been  proper  to 
award  had  there  been  no  agreement,  but  which 
Z  do  net  award  having  regard  to  tbe  circnm- 
stances,  is  1200!.  I  mention  that  figure  only 
for  the  purpose  of  showing  why  I  think  the 
proper  sum  to  give  to  the  master  and  crew  is 
400(.— 150t.  to  the  master  and  2502.  to  the  crew— 
-with  BQch  cocts  as  were  necessarily  incurred  in 
proving  the  oltdm  for  salvage  made  by  the  master 
and  crew.  1 


Solicitors  for  the  plaintiffs,  Miller  and  Son, 
Liverpool. 

Solicitors  for  the  defendants.  Hill,  Dickinson, 
and  Co.,  Liverpool. 


July  25  and  26. 
(Before  Sir  F.  Jbune,  President.) 
Thb  London,  (a) 
Collision — Steam  vessel  trawling — Fog  signals- 
Duty  of  vessel  in  fog  to  stop  on  hearing  whistle 
forward  of  the  beam — Begulaiionsfor  Preventing 
Collisions  at  Sea  1884  and  1897— Art.  10  (g), 
1884— ^rt«.  9  (g),  15, 16, 1897. 
A  steam  vessel  trawling  in  a  fog,  and  alleged  to  be 
sounding  the  fog  signals  prescribed  by  art.  1I> 
for  a  steamship  under  way  in  a  fog — namely,  a 
prolonged  blast  at  intervals  of  nut  mare  than 
two  minutes — came  into  collision  with  a  steam- 
ship  under  way. 
Held,  that  the  trawler  was  to  blame  for  the  collision, 
for  art.  9    (g)  applied,  and    that    the    trawler 
should  have  souiided  a  foghorn  and  rung  a  bell 
alternately  at  intervals   of  not  more  than  two 
m.inutes. 
The  steamship  colliding  with  the  trawler  had  hearA 
the  whistle  of  another  vessel,  not  the  trawler,  and 
had  not  stopped. 
Held,  that  there  was  no  obligation  on  the  steamship 
to  stop,  for  whether  the  whistle  proceeded  frotii. 
the  trawler  or  not,  it  was  heard  abaft  the  beam. 
Semble,    the  steamship  would  have  been  held  to 
blame  for  not  stopping  if  the  whistle  heard  had. 
been  forward  of  the  beam,  even  though  the  whistle 
heard  did  not  proceed  from  the  vessel  collided 
viith. 
Action  by  the  owners    of    the  steam    trawler 
Anson  to  recover  the  damage  sustained  by  them 
by  reason  of  a  collision  between  their  vessel  and 
the  Danish  steamship  London. 

The  plaiuti&B'  case  was  that  shortly  before 
2  a.m.  on  the  5th  June  1904,  the  Anson,  an  iron 
screw  trawler  of  154  tons  gross  register,  manned 
by  a  crew  of  nine  hands  al)  told,  was  trawling 
about  eighty-five  miles  E.  |  S.  of  the  Spurn,  on  a 
course  £.  by  compass,  and  was  making  about  two 
knots.  The  weather  was  thick  fog,  the  wind 
N.E.  a  light  breeze,  and  there  was  a  heavy  sea 
from  the  N.E.  The  regulation  lights  for  a  steam 
trawler  at  work  were  being  duly  shown  and  were 
burning  brightly,  and  a  good  look-out  was  being 
kept  on  board  her,  and  her  whistle  was  being 
regularly  sounded  at  intervals  of  less  than  two 
minutes. 

Whilst  so  bound,  the  whistle  of  a  vessel,  which 
proved  to  be  the  defendants'  steamship  the  London, 
was  suddenly  heard  broad  on  the  starboard  bow 
close  to,  and  at  the  same  moment  the  loom  of  the 
vessel  was  seen  close  to  the  trawler  and  broad  on 
the  starboard  bow,  and  the  whistle  of  the  Anson  , 
was  again  sounded,  and  orders  were  given  to  stop 
the  engines,  but  before  the  order  could  be  obeyed 
the  steamer,  coming  on  at  considerable  speed, 
with  her  stem  struck  the  Aiison  a  heavy  lalow 
amidships  on  the  starboard  side,  doing  suoh 
damage  that  the  Anson  sank  almost  at  once. 

The  plaintiffs  charged  the  defendants  with  a 
bad  look-out,  with  failing  to  keep  clear  of  the 
Anson,  with  failing  to  stop  her  engines,  with  pro- 
la)  Beported  by  Lionel  F.  C.  Dabbt,  Esq.,  BtrrkMsat-Ijkw. 
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ceeding  at  an  improper  speed,  with  falling  to 
sound  their  whistle,  and  with  improperly  porting. 

The  defendants'  case  was  that  shortly  before 
3.15  a.m.  on  the  5th  Jnne  1901  the  London,  a  screw 
steamship  belonging  to  the  port  of  Copenhagen, 
o!  1475  tons  gross  register,  and  manned  by  a  crew 
of  eighteen  hands  all  told,  was  in  the  North  Sea, 
about  eighty  miles  to  the  eastward  of  the  Spnrn,  in 
the  oonrse  of  a  voyage  from  Bremen  to  Grimsby  in 
water  ballast.  The  wind  was  about  N.N'.E.  light, 
and  the  weather  was  foggy.  The  London  was  on  a 
course  of  W.  by  N.  i  N.  making  about  three  and  a 
half  knots.  She  carried  the  regulation  lights  for  a 
ateamship  under  way  and  a  stern  light,  which  were 
being  duly  exhibited  and  were  burning  brightly. 
Her  steam  whistle  was  being  duly  sounded  in 
accordance  with  the  regulations  for  fog,  and  a 
gooi  look-out  was  being  kept  on  board  of  her.  In 
these  circumstances  those  on  board  the  London 
heard  a  long  blast  of  a  steam  whistle  on  the  port 
side  a  long  way  ofE.  The  whistle  of  the  London 
was  kept  sounding,  and  no  further  blast  was 
heard.  Some  considerable  time  afterwards  a 
single  long  blast  of  a  steam  whistle  of  a  vessel 
which  proved  to  be  the  Anton  was  heard  on  the 
port  bow  and  apparently  not  far  off.  The  engines 
of  the  London  were  immediately  stopped  and  her 
whistle  was  kept  sounding  at  short  intervals. 
Shortly  afterwards,  as  no  further  signal  was  heard 
from  tne  Anson,  the  engines  of  the  London  were 
reversed  full  speed  astern,  and  shortly  afterwards 
a  bright  light  on  the  Anson  cams  into  view  distant 
about  two  lengths  and  bearing  about  two  points 
on  the  port  bow.  The  engines  of  the  London 
wera  kept  reversing  and  her  helm  was  put  hard-a- 
port  to  try  to  keep  her  straight  on  her  coarse,  but 
the  Anson,  whose  green  light  bad  now  come  into 
sight,  although  loudly  hailed,  came  on,  and  with 
her  starboard  side  amidships  struck  the  stem 
of  the  London,  doing  her  considerable  damage,  for 
which  her  owners  counter-claimed. 

The  defendants  charged  the  plaintiffs  with  a 
had  look.out,  with  failing  to  sound  their  whistle 
in  a  fog,  with  failing  to  stop  their  engines  on 
hearing  the  whistle  signal  of  the  London,  with 
failing  to  keep  out  of  the  way  of  the  London  and 
of  attempting  to  cross  ahead  of  her,  with  failing 
to  slacken  speed  or  stop,  and  witli  improperly 
starboarding  their  helm. 

Art.  10  (g)  of  the  Regulations  of  1884  is  now 
in  force  as  art.  9  (g)  of  the  Regulations  of  1897. 
The  material  parts  of  it  are  as  follows : 

The  following  portion  of  this  arliole  applies  only  to 
flahingf  vesaali  and  boats  when  In  the  sea  off  the  coast  of 
£arope  lading  north  of  Cape  Finistene:  (g)  In  fog, 
mist,  or  falling  snow,  a  drift  net  vessel  attaohec  to  her 
nets,  and  a  vessel  when  trawling,  dredging,  or  fishing, 
with  any  kind  of  drag  set,  and  a  vesael  employed  in 
line  flshhig  with  her  lines  oat,  shall  at  intervals  of  nob 
more  than  two  minutes  make  a  blast  with  her  foghorn 
and  ring  her  hell  altematelj. 

The  material  parts  of  arts.  15  and  16  of  the 
B'gnlations  for  Preventing  Collisions  at  Sea  are 
as  io'lows: 

Art.  15.  All  signals  prescribed  by  this  article  for 
▼easejB  nnder  way  shall  be  given :  (1)  By  "  gteam  vessels," 
on  the  whistle  or  siren.  (2)  By  "  sailing  vessels  and 
vessels  towed,"  on  the  foghorn.  The  words  "  prolonged 
blast "  naed  in  this  article  shall  mean  a  blast  of  from 
four  to  six  seconds'  duration.  A  steam  vessel  shall  be 
provided  with  an  efficient  whistle  or  siren,  sonnded  by 
steam,  or  some  substitute  for  steam,  so  placed  that  the 


sonnd  may  not  be  intercepted  by  any  obstmction,  and 
with  an  efficient  foghorn,  to  be  sonnded  by  machuical 
means,  and  also  with  an  efficient  bell.  A  sailing  vetssl 
of  twenty  tons  gross  tonnag  >  or  upwards  shiill  be  pro- 
vided with  a  similar  foghorn  and  bull.  In  fog,  mist, 
falling  snow,  or  heavy  rain-storms,  whettier  by  day  or 
night,  the  signals  described  in  this  article  shall  be  nssd 
as  follows :  (a)  A  steam  vessel  htving  way  upon  her 
shall  sound,  at  intervals  of  not  more  than  two  minutes, 
a  prolonged  blast. 

Art.  16.  A  steam  vessel  hearing,  apparently  forward 
of  her  beam,  the  fog  signal  of  a  vessel  the  position  of 
which  is  not  ascertained,  shall,  so  far  as  the  cironm- 
stances  of  ths  case  admit,  stop  her  engines,  and  then 
navigats  with  oantion  until  danger  of  ooltision  is  over. 

The  report  of  the  arguments  of  counsel  is 
restricted  to  the  question  of  the  sound  signals  to 
be  given  by  a  steam  trawler  in  a  fog. 

Aspinall,  K.C.,  Batten,  and  Danlop  for  the 
plaintiffs. — Those  on  the  Anson  were  right  in 
sounding  their  steam  whistle  in  accordance  with 
art.  15  (a).  Art.  9  (g)  is  overruled  by  art.  15  (a), 
and  art.  9  {g)  only  applies  to  sailing  trawlers. 
The  Anson  is  a  steam  vessel  and  is  under  way 
within  the  meaning  of  the  regulations.  Art.  9  (g) 
has  local  limitations ;  it  only  applies  to  vessels  oS 
the  coast  of  Europe  lying  north  of  Gape  Finis- 
terre;  the  Anson  was  lying  north  of  Cape 
Fiais'^erre,  but  it  is  submitted  that  she  cannot  be 
described  as  being  off  the  coast  of  Europe. 
Those  words  must  be  construed  in  a  popular  sense 
and  mean  somewhere  in  the  neighbourhood  of 
the  coast. 

Bobson,  K.C.  and  BaUooh  for  the  defendants. — 
Art.  15  {a)  does  not  apply  to  the  case  at  all. 
Special  provisions  are  made  for  vessels  trawling 
and  fishing,  and  they  are  contained  in  art.  9  {g). 
Special  prorisions  for  fishing  vessels  were  in 
existence  in  1863,  and  appear  in  the  collision 
regulations  of  1880  and  1884.  The  Dunelm  (51 
L.  T.  Eep.  214;  5  Asp.  Mar.  Law  Gas.  304) 
clearly  shows  that  former  and  similar  articles 
have  been  applied  to  every  kind  of  vessel  attached 
to  its  net,  and  that  they  have  b«en  applied  to 
steam  trawlers.  If  the  argument  for  the  plain- 
tiffs is  right,  steam  trawlers,  although  they  are 
fishing  vessels,  have  no  special  prorisions  applic- 
able to  them.  It  is  admitted  that  the  mister  of 
the  trawler  never  sounded  a  bell  or  a  foghorn 
as  required  by  art.  9  {g) ;  he  thought  he  was  acting 
in  accordance  with  art.  15  (a),  but  the  evidence  is 
conclusive  that  he  was  not  doing  even  that ;  the 
whistle  was  only  being  sonnded  every  two  and  ahalf 
minutes  at  the  best.  It  ought,  if  art.  15  (a)  had 
been  complied  with,  to  have  been  sounded  at  in- 
tervals of  not  more  than  two  minutes.  It  is 
suggested  that  the  limitation  off  the  coast  places 
the  ^nson  outside  the  scope  of  the  rule,  but  The 
Orion  (65  L.  T.  Hep.  500 ;  7  Asp.  Mar.  Law.  Cas. 
88)  shows  t^iat  a  similar  rule  has  been  applied  to 
a  vessel  eighty  miles  E.  by  N.  of  the  Spni-n ;  this 
collision  occurred  about  the  same  distance  away 
from  and  about  east  of  the  Spurn. 

The  Peksident. — This  case  turns  upon  a 
question  of  whistling,  and  as  regards  the  trawler 
it  is  unfortunately  complicated  by  some  doubt  as 
to  what  the  real  obligations  in  that  respect  are. 
For  the  purposes  of  this  case  I  am  obliged  to  say 
what  the  meaning  of  the  rules  is,  although  it  is  a 
matter  upon  which  an  opinion  can  be  expressed 
only  with  hesitation,  because  it  may  well  be  that 
the  prastice  of  vessels  does  not  altogether  oor- 
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TOspond  to  what,  in  my  viev,  are  the  oblieations 
imposed  by  the  rale.  One  can  only  decide  as  to 
the  meaning  of  themleon  the  language  used  as  it 
now  stands.  I  regret  very  much  that  the  roles 
both  as  to  signals  and  lights  which  have  beei  made 
for  the  purposes  of  these  fishing  vessels  are  not 
-expressed  in  quite  clear  and  simple  language.  In 
a  matter  of  this  kind,  and  especially  in  the  case 
-of  ralee  which  are  to  affect  a  class  of  vessels 
which  are  obviously  not  manned  by  the  same  class 
of  men  as  man  vessels  of  greater  size  and  value, 
it  is  of  importance  that  such  rules  should  be  as 
clear  as  possible ;  and  they  should  be  international 
rules,  80  as  to  bind  the  vessels  of  other  nations  as 
well  as  oar  own  ;  and  it  is  desirable  they  should 
«xtend  not  only  to  vessels  lying  oS  the  coast  of 
Europe,  but  also  to  vessels  navigating  the  coast 
-of  America,  nor  should  they  be  limited  to  fishing 
vessels  and  boats  when  off  the  coast  of  Europe 
lying  to  the  north  of  Cape  Finiaterre.  I  say 
this  la  the  hope  that  those  in  authority  will  see 
iheir  way  before  long  to  make  clear  and  efficient 
international  rules  on  this  important  subject. 
As  the  matter  stands,  I  most  take  the  rules  as 
they  are,  and  I  entertain  no  donbt  that  the 
obligations  of  art.  9  (g)  apply  to  a  steam  vessel 
-engaged  in  trawling.  The  words  appear  to  me  to 
be  plain.  [The  learned  j  udge  then  read  the  article 
«et  oat  above,  and  continued :]  It  is  said  that 
the  rule  does  not  in  terms  apply  to  a  steam  vessel, 
ibut  oaly  to  a  sailing  vessel  engaged  in  trawling. 
I  do  not  think  such  a  construction  is  possible,  for 
there  is  nothing  in  the  language  of  the  rule  which 
limits  it  to  Siuling  vessels.  It  is  suggested  that 
the  nee  of  the  word  "  foghorn  '  shows  that  sailing 
vessels  only  are  meant,  but  by  art.  15  of  the 
-collision  regulations  of  1897  a  steam  vessel  is 
-directed  to  carry,  not  only  an  efficient  whistle, 
but  aa.  efficient  foghorn  and  an  efficient  bell. 
Again,  it  is  suggested  that  art.  15  (a)  overrules 
-art.  9  ig).  The  words  are  "  a  steam  vessel  having 
way  upon  her  shall  sound,  at  intervals  of  not 
more  than  two  minutes,  a  prolonged  blast."  It 
-does  not  appear  to  me  that  that  overrides  the 
special  provisions  contained  in  art,  9  (g)  as  regards 
■steam  vessels  engaged  in  trawling,  because  the 
general  words  of  the  later  article  are  not,  I  think, 
intended  to  overrule  the  special  words  of  art.  9  (g). 
It  is  a  case  to  which  the  maxim  CteneraJia  ipeei- 
■alibua  non  derogant  appears  to  me  to  be  applio- 
-able.  Therefore  I  am  compelled  to  say  that  a 
steam  trawler  under  way,  engaged  in  trawling  in 
a,  fog,  must  sound  her  foghorn  and  ring  her  oell 
.alternately  at  intervals  of  not  more  than  two 
minutes.  What  exactly  the  word  alternately 
with  reference  to  the  interval  between  the  son  ading 
■of  the  foghorn  and  bell  means  I  am  not  sure,  and 
in  this  case  I  do  not  think  it  is  necessary  to 
-determine.  It  is  clear  there  was  no  ringing  of 
the  bell  at  all  on  board  the  Anion,  and  even 
■suppusing  I  held,  which  I  do  not,  that  the  beU 
need  not  be  used  at  all  nnder  the  circumstances, 
it  is  difficult  to  say,  on  the  evidence,  that  the 
Anson  was  complying  with  the  rule.  She  was 
employing  a  whistle  which  had,  I  dare  say,  some- 
thing in  the  w<iy  of  a  trumpet  mouth,  but  she  was 
not  employing  a  foghorn.  It  is  quite  clear  that 
she  was  not  acting  in  accordance  with  the  rule. 
"She  was  not  ringing  a  bell  and,  according  to  her 
own  story,  she  was  not  whistling  every  two 
minntes,  because,  although  her  witnesses  managed 
to  get  pretty  near  to  it  by  talking  of  two  and  a 
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half  minutes,  and  so  on,  it  is  clear  to  me  that  there 
was  no  whistling  every  two  minutes.  I  think,  there- 
fore, that  the  Anson  must  be  held  to  have  violated 
the  rule  from  whatever  aspect  you  look  at  it, 
It  may  be  said  in  this  case  that  it  is  immaterial 
beoanse  the  London  did  not  hear  any  whistle 
from  the  Anson  until  a  late  period,  and  then  only 
one,  but  I  am  not  strongly  impressed  by  that, 
because  if  a  vessel  is  not  whistling  according  to 
the  rule  it  is  very  difficult  for  her  to  argue  that 
it  did  not  matter,  because  even  if  it  had  been 
sounded  properly  it  would  not  have  been  heard. 
No  one  can  say  that.  When  a  whistle  was  heard 
in  fact — when  other  whistles  were  heard  in  fact — I 
am  not  prepared  to  say  that  if  the  Anson  had 
been  whistling  regularly  every  two  minutes,  and, 
xtill  more,  if  she  had  been  ringing  her  bell,  the 
London  would  not  have  had,  at  any  rate,  oppor- 
tunity of  hearing  more  than  she  did,  with  the 
result  that  her  action  would  have  been  different. 
1  do  not  mean  to  say  that  I  think  the  rule  which 
requires  a  whistle  to  be  sounded  and  a  bell 
rang  alternately  is  a  good  rule,  because  I 
think  that  the  mixing  of  two  different  signals 
— one  being  the  signal  for  a  vessel  under 
way  and  the  other  for  a  vessel  at  anchor — 
is  unwise ;  but  that  is  not  material  in  this  case, 
for  all  I  have  to  consider  is  whether,  if  a  vessel 
does  not  perform  her  obligations  under  that  rule, 
she  can  say  it  is  immaterial  whether  she  did  or 
not,  because  nothing  could  have  happened  if  she 
had  which  would  have  tended  to  prevent  this 
collision.  If  the  Anson  had  obeyed  this  rule  I 
think  it  might  have  been  the  case  that  the  London 
would  have  had  earlier  information  of  the  Anson, 
and  would  have  been  able  to  act  accordingly. 
Therefore  the  Anson  must  be  held  to  blame  for 
not  obeying  the  rule  and  for  sounding  improper 
fog  signals.  Then  comes  the  further  question  as 
to  iho  London.  I  have  had  to  consider  her  case' 
very  carefully,  to  see  whether  any  charge  is  made 
out  against  her.  The  first  charge  made  against 
her  is  that  she  did  not  stop  at  the  whistle  on 
hearing  which  she  ought  to  have  stopped.  I 
think  from  this  point  of  view  it  is  immaterial 
whether  the  whistle  at  which  she  did  not  stop 
was  the  whistle  of  the  Anson  or  whether  it  was 
not,  because  it  is  the  clear  duty  of  a  vessel  which 
hears  a  whistle  forward  of  her  beam,  in  a  posi- 
tion which  is  not  ascertained,  to  stop  her  engines 
and  then  proceed  with  caution.  The  question  is 
whether  she  did  that  or  not.  According  to  the 
account  of  her  master  there  were  three  thistles. 
The  first  whistle  was  a  little  forward  of  the  btar- 
board  beam,  and  he  says  he  stopped  the  engines 
at  once  for  that,  and  did  not  put  them  on  ahead 
again  until  that  vessel  had  passed,  and  they  saw 
that  vessel.  Then,  after  that,  the  vessel's  engines 
were  rang  to  half  speed,  then  the  second  whistle 
was  heard — it  may  or  may  not  have  been  the 
whistle  of  the  Anson — but  the  captain  says  he 
heard  the  whistle  abaft  the  beam.  He  admits 
that  he  did  not  stop  the  engines  for  that  whistle, 
and,  if  his  story  is  true,  there  was  no  obligation 
on  him  to  do  so,  because  he  heard  it  abaft  the 
beam.  There  was  then  an  interval  of  some  six 
minutes,  and  then  a  whistle  was  heard  on  the 
port  bow,  which  was  undoubtedly  the  whistle  of 
the  Anson,  and  for  that  he  says  he  stopped  at 
once,  and  after  a  short  time  reversed.  The  only 
whistle  with  regard  to  which  fault  can  be  found 
is  the  second,  wnich  he  says  was  abaft  the  beam. 
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I  hare  very  great  difficulty  in  saying  that  the 
role  was  violated  in  that  respect,  becanse  although 
I  agree  it  is  immaterial  whether  it  was  the  whistle 
of  the  Anson  or  not,  still,  if  it  was  the  Anson'i 
whistle  it  was  abaft  the  beam,  and  there  would  be 
no  obligation  on  him  to  etop.  Therefore  I  cannot 
think  tliat  the  London  ougnt  to  be  held  to  blame 
for  any  failure  to  stop  her  engines.  Then  comes 
the  question  of  the  speed  of  the  London.  [The 
learned  judge  then  dealt  with  the  evidence  on  the 
question  of  speed,  and  proceeded  :]  Therefore  I 
cannot  hold  that  the  London  had  an  excessive 
rate  of  speed.  That  I  think  exhausts  the  case. 
I  do  not  think  anything  turns  upon  the  helm 
action  of  the  vessel.  I  agree  that  in  regard  to 
large  vessels  like  the  London  it  is  not  desirable  to 
have  a  look-out  only  on  the  bridge,  not  so  much 
because  the  bridge  may  not  be  a  good  place  from 
which  both  to  see  and  hear,  but  because  it  seems 
to  me  extremely  important  that  the  man  on  the 
look-oat  should  be  doing  that  and  nothing  else, 
but  I  cannot  think  that  there  was  any  real  effect 
produced  in  this  case  by  that  inefficient  look-out, 
if  it  was  inefficient.  The  Anson  was  certainly 
seen  as  soon  as  she  could  be  seen  having  regard 
to  the  fog,  and  as  regards  hearing,  it  is  impossible 
to  say  that  bad  look-oat  produced  any  inappre- 
ciation  of  what  the  Anson  was  doing,  because  as 
the  Anson  was  not  giving  proper  signals  it  ia 
impossible  to  say  whether,  it  given,  they  would 
have  been  heard.  Therefore  I  Utink  bad  look-out 
is  not  a  matter  upon  which  the  case  should  be 
allowed  to  tarn.  The  result  is  that  the  Anson 
must  he  held  aloae  to  blame. 

Solicitors  for  plaintiffs,  Pritehard  and  Sons,  for 
A.  M.  Jackson  and  Co.,  Hull. 

Solicitors  for  defendants,  Thomas  Cooper  and 
Co, 


Monday,  Aug.  8. 

(Before  Sir  F.  Jettne,  President) 

Thb  Elmyillb.  (a) 

Wages — Emolument— Maritime  lien  of  master — 

Merchant  Shipping  Act  18!^4  (67  &  58  Vict. 

c.  60),  M.  167,742, 

The  managing  owners  of  a  steamship,  while  the 
vessel  was  abroad,  wrote  to  the  master  of  the 
vessel  undertaking  that   he  shoiUd  be   paid  a 
bonus  of  601.  if  he  stayed  on  the  vessel  and 
brought  her  back  to  England. 
On  the  a/rrival  of  the  vessel  in  England  the  master 
brought  an  action  in  rem  against  the  vessel  to 
recover  his  wages  and  disbursements  and  claimed 
the  sum  of  501.  promised  him  as  part  of  his 
wages.  On  the  reference  to  assess  the  amount  due 
to  him  as  loages,  the  registrar  allowed  the  sum 
of  501. 
On  appeal  from  the  decision  of  the  registrar  : 
Held,  that  the  master  was  entitled  to  recover  the 
sum  claimed  either  as  wages  or  as  an  emolument 
and  that  he  had  a  maritime  lien  for  the  501. 
claimed. 
Appeal  from  a  decision  of  the  Admiralty  regis- 
trar which  came  before  the  court  by  way  of  motion 
on  objection  to  the  report  of  the  registrar. 

While  the  ElmviUe  was  in  an  Australian  port 
her  master  received  a  letter  from  the  managing 
owners  of  the  vessel  telling  him  that  if  he  stayed 

(a)  BeportT'tby  LluMIL  F.  O.  Dabbi,  Eaq.,  BnrrlBter-at-Law. 


with  the  vessel  and  brought  her  safely  to 
England  he  should  receive  a  bonus  of  501.  over 
and  above  the  wages  which  he  was  entitled  t» 
under  his  agreement — namely,  262.  a  month. 

The  master  brought  the  ElmvUle  back  safely 
to  this  country,  and  on  her  arrival  she  wa» 
arrested  by  certain  mortgagees ;  the  master  then 
instituted  an  action  in  rem  against  the  ElmviUe 
for  l^is  wages  and  disbursements,  and  on  the  20tb 
June  1904  obtained  a  judgment  against  the  ship 
snbject  to  a  reference  to  the  registrar  to  assess 
the  amount  of  his  claim. 

At  the  hearing  of  the  reference  the  master 
claimed  the  50Z.  which  had  been  promised  hiu 
as  part  of  his  wages,  and  the  registrar  by  his 
report,  dated  the  20th  July  1904,  allowed  the 
claim. 

The  mortgagees  objected  to  the  registrar  allow, 
ing  it,  and  lodged  an  objection  to  his  report,  which 
came  before  the  court  on  appeal  from  the  decision 
of  the  registrar. 

Stephens  for  the  appellants,  the  mortgagees,  in 
support  of  the  motion. — The  section  of  the  Act 
which  gives  the  master  a  lien  for  h's  wages  i» 
sect.  167  (1)  of  the  Merchant  Shipping  Act  1894. 
But  this  sum  is  not  wages  strictly  speaking,  but 
a  bonxis,  and  the  master  has  no  maritime  lieu  for 
it.  In  sect.  742  of  the  Act — the  definition  section 
of  the  Act— the  word  "  wages  "  is  said  to  include 
"emoluments,"  and  the  question  in  this  case 
really  resolves  itself  into  whether  this  sum  of 
502.  can  be  called  either  wages  or  emolument.  It 
is  submitted  that  the  word  emolument  means  the 
reward  for  services  other  than  those  which  a 
master  would  be  bound  to  perform  to  earn  his 
wages ;  it  is  a  reward  for  some  work  which  would 
not  fall  within  the  scope  of  his  contract  of 
employment.  [The  Pbesidbnt. — Might  not  an 
owner  increase  the  wages  of  a  master  after  he 
has  entered  on  the  service  of  the  ship  PI  Surely 
not ;  for  that  might  allow  owners  and  masters 
fraudulently  to  defeat  the  rights  of  mortgagees. 
The  master  in  this  case  did  no  more  than  he  was 
bound  to  do  under  his  contract  of  employment, 
and  this  bonus,  it  is  submitted,  cannot  properly 
be  termed  an  emolument,  and  it  is  not,  in  faott  a 
part  of  his  wages. 

Dumas  (Balloch  with  him)  for  the  respondent^ 
the  master  of  the  Elmville.  —  The  registrar  wai 
right  in  allowing  this  sum  ;  it  is  either  wages  or 
it  is  an  emolument.  It  is  submitted  that  it  ia 
wages  properly  so  called;  it  may  be  they  aie- 
conditional  wages — but  the  condition  which  had 
to  be  performed  before  they  became  due — namely,, 
that  the  master  should  bring  the  Elmville  to  this 
country — has  been  performed,  and  the  wages  are 
therefore  due.  It  this  sum  cannot  be  termed 
wages  it  is  certainly  an  emolument ;  any  reward 
which  comes  to  a  man  for  a  service  rendered  is 
an  emolument.  In  The  Tergeste  (87  L.  T.  Bepv 
567 ;  9  Asp.  Mar.  Law  Gas.  356)  a  victualling 
allowance  was  recovered  as  wages,  the  court  being 
satisfied  that  it  was  given  in  lieu  of  or  as  part  of 
the  wages  of  the  master  and  crew  ;  the  fact  that 
this  sum  is  called  a  bonus  does  not  make  it  any 
the  less  a  part  of  the  wages  or  an  emolument. 

The  Fbbsidbnt. — ^I  think  the  learned  registrar 
came  to  a  right  decision  in  this  case.  I  am  not 
sure  whether  this  sum  ought  to  be  considered  as 
conditional  wages  or  as  an  emolument.  I  am 
inclined  to  regard  it  as  conditional  wages— con* 
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ditional  upon  the  master  bringing  thn  vessel  home 
in  eafety.  I  am  inclined  to  think  it  is  wages, 
beoaase  that  word  is  used  in  a  very  wide  lense 
in  the  Merchant  Shipping  Act  1894,  but  if  it  is 
not  wages  I  am  satisfied  that  it  is  an  emolament 
The  resnlt  is  that  the  master  is  entitled  to  recover 
this  502.  as  part  of  his  wages  within  the  meaning 
of  the  Act,  and  as  such  he  has  a  maritime  lien 
for  that  sum.  The  appeal  will  be  dismissed  with 
«oets. 

Solicitors  for  the  appellants,  WiUianuon,  SUl, 
«nd  Co.,  agents  for  Ingledew  and  Co.,  Cardiff. 

Solicitors    for    the    master,    the    respondent, 
Stoket  and  Stokes. 


Svcjj^xtm  Court  rrf  |ttlricatttrt 


COURT   OF   APPEAL. 

June  16  and  July  1. 
{Before  Collins,  M.B.,  Stislino  and 

Mathew,  L.JJ.) 
Batbhan  and  anotheb  v.  Hcnt  and 

OTHEBS.   (a) 
APPEAL   PSOM   THE   EING's    BENCH   DIVISION. 

Aisignment — Mortgage — Express  notice  in  vrriting 
— Time  for  giving  notice — Notice  given  by 
executors  of  assignee — Consideration — Receipt 
acknowledged  in  body  of  deed — Recovery  of 
amount  so  acknowledged — Assignment  -by  solici- 
tor to  client — Evidence — Judicature  Act  1873 
(36  A  37  Viet.  e.  66),  ».  2.5,  »m*.8.  6— Convey- 
ancing and  Law  of  Property  Act  1881  (41  &  45 
Vict.  e.  41),  M.  3,  sub-s.  I,  5. 

In  1898  the  defendants  mortgaged  certain  property 
by  a  deed  in  which  they  acknowledged  the 
receipt  of  certain  consideration  money  from  the 
mortgagee.  The  mortgagee  was  a  cUrk  in  the 
service  of  the  solicitor  who  was  employed  by 
the  defendants  to  obtain  the  loan,  arid  the  loan 
wot  in  fact  made  by  the  solicitor  himself. 

la  1899  the  nominod  mortgagee  assigned  the 
mortgage  debt  to  his  employer,  who  a  few  days 
later  assigned  it  to  the  plaintiffs'  testator,  who 
1008  employing  the  solieitorto  find  an  investment 
for  hint. 

7Ae  solieitor  died,  and  afterwards  the  plaintiffs' 
testator  died,  without  any  notice  of  these  two 
assignments  having  been  given  by  them. 

yhe  plaintiffs,  as  executors  of  the  la^t  assignee, 
then  gave  notice  in  writing  to  the  defendants  of 
the  Uco  assignments,  and  brought  an  action 
against  them,  on  their  covenant  to  repay,  to 
recover  the  amount  of  the  mortgage  debt  as 
specified  in  the  covenant. 

Held  (affirming  the  decision  of  Grantham,  J.),  that 
the  notices  of  the  two  assignments  which  had 
been  given  by  the  plaintiffs  were  sufficient  to 
satisfy  the  requirements  of  sect.  25,  sub-sect.  6, 
of  the  Judicature  Act  1873. 

Held,  also,  upon  a  dispute  as  t»  the  amount 
actually  advanced  to  the  defendants  under  the 
original  mortgage,  that  the  plaintiffs  were 
entitled  to  rely  upon  the  express  acknowledgment 
by  the  defendants  in  the  deed  of  1898  as  to  the 

(a)  Beponed  by  E.  Hahlit  SlUTH,  Eaq.,  BanUier-at-Lkv. 


«U7n  received  by  them,  and   were    entitled    to 
recover  that  amount. 
Appeal  by  the  defendants  from  the  judgment 
of  Grantham,  J.  at  the  trial  of  the  action. 

The  facts  and  arguments  are  fully  set  out  in 
the  written  judgment  of  the  court. 

June  16. — Levett,  K.O.  and  J.  A.  Simon  for  the 
defendants. 

Bufve  Isaacs,  K.C.  and  Lewis  Thomas  for  the 
plaintiffs. 

The  following  cases  were  cited  : 
Durham  Brothers  v.  Robertson,  78  L.  T.  B«p.  438 ; 

(1898)  1  Q.  B.  765  ; 
Bvghts  V.  Pump  House  Botel  Company,  86  L.  T. 

Bap.  794  ;  (1902)  2  K.  B.  190  ; 
Lloyd  V.  Bani:8,  L.  Bep.  3  Ch.  488  ; 
Iieioe«  V.  ISorgan,  S  Frioe,  42 ; 
Oresley  v.  Mousley,  6  L.  X.  Bep.  86 ;  3  D.  F.  &  3. 

433; 
Bicfcerton  v.   Walker,  53  L.  T.  Bep.  731 ;  31  Ch. 

DiT.  151 : 
London  Frethold  and  Leasthold  Property  Company 
V.  Lord  Buffield,  77  L.T.  Bep.  445  j  (1897)  8  Ch. 
608. 

Cur.  adv.  mtlt. 

July  1. — The  judgment  of  the  court  (Collins, 
M.B.,  Stirling  and  Mathew,  L.JJ.)  was  read  by 

Stiblino,  L.J. — In  this  action  the  plaintiffs 
are  the  legal  personal  representatives  of  Thomas 
Connook  Elliott,  deceased,  and  sue  the  defendants 
on  a  covenant  for  payment  of  92002  in  a  mortgage 
deed  made  by  the  defendants  to  one  Thomas 
Charles  Line,  which  mortgage  the  plaintiffs 
assert  to  have  been  duly  transferred  to  their 
testator.  The  plaintiffs  make  out  their  title  by 
the  following  documents :  By  an  indenture  dated 
the  1st  July  1898,  and  made  between  the  defen- 
dants, thereinafter  sometimes  called  the  mort- 
gagors, of  the  one  part,  and  Thomas  Charles 
Line,  described  as  of  Chiswick,  in  the  county  of 
Middlesex,  gentleman,  thereinafter  called  the 
mortgagee,  of  the  other  part,  after  reciting, 
amongst  other  things,  that  the  mortgagee  had 
agreed  to  lend  to  the  mortgagors  on  joint  account 
the  sum  of  9?002.  npon  having  the  repayment 
thereof,  with  interest,  secured  in  manner  therein- 
after appearing,  it  was  witnessed  that,  in  pur- 
suance of  the  said  agreement  and  in  consideration 
of  the  sum  of  92002.  then  paid  by  the  mortgagee 
to  the  mortgagors  (the  receipt  whereof  the  mort- 
gagors thereby  acknowledged),  the  mortgagors 
jointly  and  severally  covenanted  with  the  mort- 
gagee to  pay  to  him  in  September  then  next 
the  sum  of  92002.,  with  interest  thereon  in  the 
meantime  at  the  rate  of  42.  10<.  per  cent,  per 
annum  from  the  date  thereof ;  and  the  mortgagors 
thereby  granted  and  assigned  to  the  mortgagee 
certain  property  therein  particularly  described, 
subject  to  a  power  of  redemption  therein  con- 
tained. By  an  indenture  dated  the  Ist  Jan.  1899, 
between  Thomas  Charles  Line,  described  as  of 
Chiswick,  in  the  county  of  Middlesex,  gentleman, 
thereinafter  called  the  transferor,  of  the  one 
part,  and  Cartmell  Harrison,  described  as  of  No. 
67,  Linoolu's-inn-fields,  in  the  county  of  London, 
Esquire,  thereinafter  called  the  transferee,  of  the 
other  part,  after  reciting  that  the  said  indenture 
was  supplemental  to  the  said  indenture  of  the 
Ist  July  1898,  and  that  the  principal  sum  of 
92002.  was  still  owing  to  the  transferor  on  the 
security  of  the  said  principal  with  current  interost. 
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and  the  tranBferee  bad  azreed  to  pay^  to  the 
transferor  the  sum  of  92002.  upon  faa^iDg  soeh 
transfer  as  thereinafter  expressed  of  the  said 
principal  snm  of  92002.  and  the  interest  to  grow 
due  thereon  and  the  seouritiea  for  the  same,  it 
was  witnessed  that,  in  pursuance  of  the  said 
agreement  and  in  consideration  of  the  sum  of 
9S002.  paid  to  the  transferor  by  the  transferee  (the 
receipt  whereof  the  transferor  thereby  acknow- 
ledged), the  transferor  as  mortgagee  thereby 
assigned  unto  the  transferee  all  that  the  principal 
snm  of  92002.  thfn  owing  on  the  secnrity  of  the 
principal  indenture  and  the  interest  thenceforth 
to  become  due  for  the  same  and  the  fall  benefit 
of  and  the  right  to  exercise  and  enforce  all  powers 
and  secorities  for  compelling  payment  of  the 
said  sum  and  inteiest,  to  bare  and  receive  the 
same  unto  the  transferee  absolntely ;  and  the 
transferor  thereby  granted  and  assigned  to  the 
transferee  all  the  property  granted  by  the  prin- 
cipal indentnie  subject  to  the  right  of  redemp- 
tion subsisting  therein  under  the  principal  inden- 
ture. By  an  indenture  dated  the  4th  Jan.  1899, 
and  made  between  Gartmell  Harrison,  of 
67,  Lincoln's-ian-fields,  in  the  coanty  of  London, 
Esqnire,  thereinafter  called  the  mortgagor,  of  the 
one  part,  and  Thomas  Connock  Elliott,  therein- 
after cilled  the  mortgagee,  of  the  other  parti,  after 
reciting  that  this  indenture  was  supplemental  to 
the  following  indentures :  (a)  The  principal 
indentnre  dated  the  1st  July  1898,  being  a  mort- 
gage to  aecnte  the  repayment  of  the  principal 
sum  of  92002.  and  interest ;  and  (b)  an  indenture 
dated  the  l6t  Jan.  1899,  and  made  between  the 
■aid  Thomas  Charles  Line,  of  the  one  part,  and 
the  mortgagor  of  the  other  part,  being  a 
transfer  of  the  said  mortgage  debt  and  the 
secnrities  for  the  same  ;  and  that  the  principal 
snm  of  92002.  still  remained  owing  to  the  mort- 
gagor on  the  security  of  the  principal  indenture, 
and  that  the  mortgagee  had  agreed  to  lend  to  the 
mortgagor  the  £um  of  60002.  upon  the  security  as 
hereinafter  mentioned ;  it  was  witnessed  that  in 
consideration  of  the  sum  of  60002.  paid  to  the 
mortgagor  by  the  mortgagee,  the  mortgagor  as 
beneficial  owner  thereby  assigoed  nnto  the  mort- 
gagee the  said  principal  sum  of  92002.  then  due  and 
owing  to  the  mortgagor  on  the  security  of  the  prin- 
cipal indenture  andall  interestthendue  and  thence- 
forth to  become  due  for  the  same  and  the  benefit 
of  all  securities  for  the  same,  together  with  full 
power  to  demand,  sue  for,  recover,  and  receive, 
and  give  e&ectual  receipts  and  discharges  for  the 
said  principal  sum  and  intereit  in  the  name  of 
the  mortgagor  or  otherwise,  to  hold  the  same 
nnto  the  mortgagee  subject  to  the  proviso  for 
redemption  thereinafter  contained  ;  and  it  was 
also  witnessed  that,  for  the  consideration  afore- 
said, the  mortgagor  as  beneficial  owner  thereby 
conveyed  unto  the  mortgag'e  all  the  property 
granted  by  the  principal  indenture  and  then 
vested  in  the  mortgagor  subject  to  redemption 
and  subject  to  such  right  or  equity  of  redemption 
as  the  same  weie  then  tubject  to  by  rirtne  of  the 
principal  indenture,  and  also  subject  to  the  proviso 
forredemption  thereinafter  mentioned,  being  a  pro- 
viso for  redemption  on  payment  by  the  mortgagor 
to  the  mortgagee  of  the  sum  of  600U2.  with 
interest  thereon  in  the  meantime  at  the  rate  of 
42.  5<.  per  cent,  on  the  4th  Nov.  then  next.  This 
rate  o^  interest,  it  will  he  seen,  was  less  than  the 
rate  of  interest  secured  by  the  principal  indenture  1 


of  the  Ist  Jnly  1898.  It  may  be  mentioned  that 
by  another  indenture  dated  the  5th  June  1899, 
and  made  between  Gartmell  Harrison,  of  the  one 
part,  and  T.  C.  Elliott,  of  the  other  part,  which 
contained  no  reference  to  the  sab-mortgage  of 
the  4th  Jan.  1899,  Harrison  purported  to  sub- 
mortgage the  security  of  the  1st  Jaly  1899  to- 
Elliott  to  secure  80002.,  bat  it  was  admitted  that 
the  title  ot  the  plaintiffs  under  the  sab-mortgage 
of  the  4th  Jan.  1899,  if  valid,  was  sufficient  to 
enable  them  to  maintain  the  present  action. 
Harrison  died  in  Nor.  1899,  shortly  after  ik. 
receiving  order  in  bankruptcy  had  been  made 
against  him.  T.  G.  Elliott  died  in  1901.  No 
notice  of  the  deeds  of  the  Ist  Jan.  1899  or  the 
4th  Jan.  1899  was  given  either  by  Harrison  or 
by  Elliott ;  but  on  the  3rd  June  1902  the  plaintiffs 

Save  to  the  defendants  notice  in  writing  of  both 
eeds.  The  action  was  brought  on  the  16th  Juoe 
1902.  At  the  trial  Line  was  called  as  a  witneis 
for  the  plaintiffs,  and  gave  evidence  to  the  effect 
that  he  was  an  accountant,  and  had  been  for 
forty  years  in  the  employment  of  Messrs.  Ingram, 
Harrison,  and  Ingram,  solicitors,  of  Lincoln's- 
inn-fields,  in  which  firm  Gartmell  Harrison  was 
a  partner ;  that  he  remembered  Harrison  taking 
a  security  in  his  name  in  1898  ;  that  after  July 
1898  he  remembered  Harrison  coming  into  his 
room  and  wanting  him  to  execute  a  transfer  ot 
the  security  to  Elliott ;  bat  he  objected  to  make 
the  transfer  because  he  might  be  liable;  that  he 
then  looked  into  the  accounts  in  the  firm's  ledger, 
and  60002.  appeared  to  have  been  advanced  solar 
as  he  remembered ;  that  he  resented  the  transaction 
of  having  the  mortgage  made  in  his  name,  and  he 
exeoated  the  transfer  back  to  Harrison  in  Jan- 
1899,  bat  that  he  had  previously  executed  a 
declaration  of  trust  and  got  it  destroyed  when 
he  executed  the  transfer.  He  heard  of  the  deed 
of  July  1898  within  about  a  month  of  its  execa- 
tion.  Both  the  defendants  and  Elliott  wer» 
clients  of  Gartmell  Harrison.  The  defendant* 
borrowed  money  of  him.  Elliott  placed  money 
in  his  hands  for  the  purpose  of  being  invested 
on  mortgage.  The  accounts  kept  by  Harrison 
were  pat  in  evidence  and  were  referred  to  by 
both  parties ;  but  it  did  not  appear  from  theni 
that  the  full  sum  of  92002.  had  been  advanced  to 
the  defendants  on  the  Ist  July  1898.  A  oorrespon- 
deace  was  referred  to  as  containing  an  admis- 
sion by  the  defendants  that  that  sum  had  been 
advanced.  One  of  the  defendants,  who  presumably 
had  knowledge  on  the  subject,  was  not  called, 
though  present  at  the  triaL  In  the  result  the 
learned  judge  held  that  tha  plaintiffs'  case  was 
made  out,  and  he  gave  judgment  for  the  full 
amount  claimed.  From  this  decision  the  defen- 
dants have  appealed.  The  defendants  contended 
before  us  that  the  evidence  did  not  warrant  the 
conclusion  arrived  at  in  the  court  below  as  to  the 
amount  advanced  by  Harrison  to  the  defendants; 
but,  although  that  evidence  is  far  from  satisfac- 
tory, and  the  transaction  remains  in  considerable 
obscurity,  wa  are  not  prepared  to  differ  from  the 
learned  judge.  The  plaintiffs,  however,  insisted 
that,  even  if  a  less  sum  than  92002.  was  actaally 
advanced,  they  were  entitled  to  rely  on  the  expre<» 
statement  contained  in  the  deed  of  the  1st  Joly 
1898,  under  the  hands  and  seals  of  the  defendants 
that  that  sum  had  been  received  by  them,  and  it 
appears  desirable  to  deal  with  this  part  of  the 
case,  which  was  very  fully  discussed  before  a& 
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It  was  contended  on  behalf  of  the  defendants 
that  the  plamtifFa  were  not  entitled  to  sne  the 
defendants  at   law,  and  that   their  rights  were 
ftquitable  only.     Now  the  action  is  brought  under 
tbe  provisions  of  the  Jadicatuie  Aot  1873, 8. 25, 
snb-B.    6,  which    provides  that    "any    absolate 
assignment  by  writing  under  the  hand  of  tbe 
assignor  (not  purporting  to  be  by  way  ot  charge 
only)  of  any  debt  or  other  legal  chose  in  action, 
of  which  expresj  notice  in  writing  shall  have 
been  given  to  the  debtor    .    .    .    shall  be  and  be 
deemed  to  have  been  effectual  in  law  (subject  to 
all  equities  which   would   have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this  Aot 
bad  not  passed)  to  pass  and  transfer  tbe  legal 
right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice.    .    .    ."    It  was  not  disputed 
that  the  deed  of  the  4th  Jan.  1899,  although  only 
a  sub-mortgage,  constituted  an  absolute  assign- 
ment within  tbe  meaning  of  the  enactment  (see 
Durham    Brothers  v.    Robertson  {ubi  sup.)   and 
Hughes  v.  Pump  House  Hotel  Company  {ubi  sup.) ; 
but  it  was  said  that  as  Harrison  and  Elliott  never 
gave  any  notice  of  the  deeds  of  the  1st  and  4th 
Jan.  1899  to  the  defendants,  neither  of  them  ever 
acquired  a  legal  title  to  tbe  debt,  and  that  the 
notice  given  by  the  plaintiffs  before  the  bringing 
of  this  action,  coming  as  it  did  after  the  death  of 
Harrison,  was  not  effectual  to  give  them  a  legal 
title  to  sue.    We  are  unable  to  assent  to  this  argu- 
ment.   It  is  indeed  true  that  neither  Harrison 
nor  Elliott  ever  acquired  a  legal  right  to  sue  the 
defendants.     Still,  each  of  tbe  deeds  of  the  Ist 
and  4th  Jan.  1899  is  an  "  absolute  assignment  by 
writing  under  the  hand  of  the  assignor "  of  the 
debt  due  to  Line  under  ttie  deed  of  the  Ist  July 
1898,    and  under  or  by  virtue    of   those   deeds 
tbe  plaintiffs,  as  the  legal  personal  representa- 
tives of  Elliott,  have  become  and  are  entitled  in 
equity  to  all  the  rights  of  Line  under  the  deed  of 
the  Ist  July  1898.    In  order  that  this  title  should 
become  effectual  at  law  as  well  as  in  equity  all 
that  the  statute  requires  is  that  "  express  notice 
in  writing  "  should  be  given  to  the  debtor,  and 
such  notice  was  given  by  the  pliuntiffs  before 
action  brought.     The  statute  prescribes  no  limit 
of  time  within  which  notice  must  be  given,  nor 
does  it  lay  down  that  the  notice  must  be  given  by 
any  particular  person ;  and  we  can  see  no  good 
ground  for  holding  that  the  notice  given  by  the 
plaintiffs    was    ineffectual.     Certainly    no    such 
limitations  were  found  in  the  rules  of  the  courts 
of  equity  on  whose  practice  the  statutory  enact- 
ments  were  probably    founded :    (see    Lloyd   v. 
Banks  (ubi  sup.).    It  was  then  said  (and  correctly) 
that  the  plaintiffs'  right  even  if  legil  was  by  the 
express  terms  of  the  atatute  subject  to  all  equities 
which  would  have  been  entitled  to  priority  if  the 
Judicature    Act  had    not    passed.     The  equity 
claimed  on  behalf  of  the  defendants  was  based 
on  the  rule  laid  down  with  respect  to  secarities  in 
Lewes  ▼.  Morgan  (ubi  sup.),  and  applied  to  con- 
veyances in  Uresley  v.  Moualey  (ubi  sup.) ;  that  a 
solicitor  taking  a  security  or  convey<ince  from  his 
own  client  cannot  rely  on  any  statement  in  the 
instrument  as  to  the  amount  advanced  or  paid  by 
him  to  tbe  client,  but  must  prove  it  by  indepen- 
dent evidence.    Line,  it  was  said,  was  a  mere 
trustee  for  Harrison,  who  could  not  be  allowed  to 
escape  from  tbe  rule  by  taking  tbe  mortgage  in 
the    name   of  a  trustee  instead  of   to  himself 
directly.    To  this  it  was  answered  that  on  the 


face  of  tbe  deeds  there  was  nothing  to  show  that 
Line  was  a  trustee  for  Harrison  ;  that  there  was 
no  evidence  that  Elliott  knew  that  the  full  sum 
of  92002.  had  not  been  advanced,  and  that,  how- 
ever the    case    might    have    stood    as    between 
Harrison  and  the  defendants,  the  case  of  Bickerlon 
y.  Walker  (ubi  sup.)  was  a  binding  authority  in 
support  of    the  proposition    that  the    plaintiffs 
were  entitled  to  rely  on  the  express  statement  as 
to  the  receipt  by  tbe  defendants  of  92002.  contained 
in  the  deed  of  the  1st  July  1898.    In  Bickerton 
V.  Walker  (ubi  sup.)  a  mortgage  was  executed  as 
security  for  the  repayment  of  2502.    There  was 
in  the  body  of  the  deed  an  acknowledgment  by 
the  mortgagor  of  the  receipt  of  that  sum  and  a 
receipt    signed    by    him    for    the    amount    was 
endorsed.     The  mortgage  was  shortly  after  its 
execution  transferred  to  a  transferee,  who  had  no 
notice  that  the  full   sum  of  2502.  had  not  been 
advanced.    Afterwards  the  mortgagors  brought 
an    action  aU>^glng  that  they  had  received  912. 
only  and  claiming  redemption  on  repayment  with 
interest  of  what  they  had  actually  received.    The 
Court  of  Appeal  considered  that  the  evidence  was 
sufficient  to  entitle  the  mortgagors  to  judgment  on 
that  footing  as  against  the  original  mortgagee, 
but  held  that  as  against  the  transferee  who  had  no 
notice  that  the  full  amount  had  not  been  advanced, 
the  account  must  be  taken  on  tbe  footing  of  its 
having  been  advanced.    Try,  L.J.,  in  delivering 
the  judgment  of  the  court,  says:  "We  are  of 
opinion  that  if  an  assign  is  wiUiiig  to  take  the 
risk  of  any  payment  having  been  made  after  the 
date  of  the  mortgage,  he  is  not  guilty  of  careless- 
ness or  negligence  iJF,  in  the  absence  of  any  circum- 
stances  to   arouse    suspicion,  he   relies    on  the- 
solemn  assurance  under  the  hand  and  seal  of  the 
mortgagor  as  to   the  real    bargain  carried  into 
effect  by  the  mortgage  deed,  upon  the  possession 
of  that  deed  by  the  mortgagee,  and  upon  the  receipt, 
for  the  fall  amount  of  the  mortgage  money  under 
the  hand  of  the  mortgagor."    The   mortgage  in 
Bickerton  v.  Walker  (ubi  sup.)  bore  date  in  1879, 
and  the  indorsed  receipt  was  in  conformity  with 
the  practice  of  conveyancers  at  the  time.    In  the> 
present  case  the  deed  of  the  Ist  July  1898  has  no 
receipt  indorsed,  but  it  is  provided  by  the  Con- 
veyancing Act    1881,  s.  55,  that  "  a  receipt  for 
consideration  money    ...    in  tbe  body    of  a 
deed    .    .    .    shall,   in    favour  of  a  subsequent 
purchaser    not  having    notice  that  the    money 
.    .    .    thereby  acknowledged  to  be  received  was 
not  in  fact  paid    .     .     .     wholly  or  in  part,  be 
sufficient  evidence  of   the  payment    ...    of 
the  whole  amount  thereof."    The  absence,  there- 
fore, of   an  indorsed  receipt  does  not  prejudice 
the     plaintiffd.      It     was,    however,    contended 
that  Elliott  had,    not  actual,    but  constructive 
notice  that  the  full  amount  had  not  been  paid. 
This  was  sought  to  be  made  out  as  follows :  It 
was  said  that  when  Harrison  applied  to  Line  to 
execute  a  transfer  to  Elliott  he  must  be  taken  to 
have  been  acting  as  Elliott's  solicitor,  and  that  if 
an  independent  solicitor  bad  been  employed  by 
Elliott  and  made  the  like  application  to  Line,  he 
would  have  discovered  the  whole  truth ;  and  con- 
sequently that  E  liott    was  brought  within  tbe 
terms    of   the   Conveyancing    Aot     1882,  s.   3, 
8ub-s.  1,  which  provides  that "  a  purchaser  shall 
not  be   prejudicially  affected  by  notice  of  any 
instrument,  fact,  or  thmg,  ualess    .    .    .    (ii.)  in 
the  same  transaction  with  respect  to  which  a  ques- 
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tion  of  notice  to  the  purchaser  arises,  it  .  .  . 
wonld  have  come  to  the  knowledge  of  his  solicitor 
or  other  ngent  as  sncb,  if  snch  inquiries  and 
inspections  had  been  made  as  ought  reason- 
ably to  have  been  made  by  the  solicitor  or  other 
agent."  Now  the  transaction  in  which  Harrison 
was  employed  by  Elliott  was  to  find  a  security  suit- 
able for  the  investment  of  money  placed  by 
Elliott  in  Harrison's  hands.  Harrison  was  at 
the  same  time  the  owner  of  a  security  which  he 
desired  to  make  available  for  Elliott's  purposes. 
An  independent  solicitor  employed  fay  Elliott 
would  have  dealt  with  Harrison,  not  with  Line; 
and  it  seems  improbable  that  he  would  ever  have 
«ome  in  contact  with  Line,  especially  if  it  was  the 
object  of  Harrison  (as  there  is  ground  for  sup- 
posing) to  pass  off  the  deed  of  the  1st  July  1898 
.us  a  security  on  which  the  full  amount  of  92002. 
had  been  -advanced.  His  application  to  Line 
onght  to  be  regarded  as  made,  not  on  behalf  of 
Elliott,  bnt  in  his  own  right  as  equitable  owner 
of  the  mortgage  of  the  1st  July  1898.  We  are, 
therefore,  unable  to  arrive  at  the  conclusion 
that  the  true  facts  as  to  the  amount  advanced  or 
the  position  of  Line  would  have  come  to  the 
knowledge  of  an  independent  solicitor  employed 
by  Elliott.  On  the  whole  we  are  of  opinion  that 
the  prindple  laid  down  in  Biekerton  y.  Walker 
(ubisup.)  applies  to  the  present  case,  and  that  the 
plaintiffs  have  a  better  equity  than  the  defendants. 
The  appeal  therefore  fails  and  must  be  dismissed. 

Appeal  ditmissed. 
Solicitors:  for  the  plaintiffs,  Morgan,    Upjohn. 
.and    Leech;    for    the    defendants,    Hunter   and 
Maynei. 


June  17, 18,  20,  and  July  21. 

(Before  Collins,  M.R.,  Stiblino  and 

Mathbw,  L.JJ.) 

Matob,  &c.,  of  Wbstminsteb  v.  Johnson  ; 

Same  v.  Fulleb.  (a) 

APPEAL  FBOM  THE  KINO'S  BENCH  DIVISION. 

-Revenue — Land  tax — PtMie  underground  lavatory 
— Vetting  of  tubaoU  of  road  in  sanitary  autho- 
rity— Chargedbility  to  land  tax — Land  Tax  Act 
1797  (38  Geo.  3.  c.  5).  ».  4,  — Public  Health 
{London)  Act  1891  (64,  &  55  Viet.  c.  76), 
M.  44,  45. 

A  sanitary  authority  providing  and  maintaining 
an  underground  lavatory  and  sanitary  con- 
venience for  the  use  of  the  public  under  the 
powers  conferred  by  sect.  44  of  the  Public  Health 
(London)  Act  1891,  and  having  the  subsoil  of 
the  road  vested  in  it  under  sub-sect.  2  of  that 
section,  has  or  holds  a  tenement  or  hereditament 
within  the  m.eaning  of  sect.  5  of  the  Land  Tax 
Act  1797,  in  respect  of  uihich  it  is  chargeable 
with  land  tax. 

8o  held  by  Collins,  M.R.  and  Stirling,  L.J. 
(Mathew,  L.J.  dissenting),  reversing  the  judg- 
ment of  Wright,  J. 

Appeals  by  the  defendants  from  the  judgment 
of  Wright,  J.  at  the  trial  of  the  actions  without  a 

The  two  actions  were  brought  respectively 
against  two  collectors  of  land  tas  for  the  parisb 
of  St.  James,  Westminster,  the  point  raised  in 
the  two  cases  being  practically  the  same. 

(a;  Baporud  b;  E.  iluiixx  Swtb,  £>q.,  B*rtl<ter'«t-Law. 


The  plaintiffs'  claim  in  the  first  case  was  for  a 
declaration  that  the  property  known  as  the  under- 
ground  convenience,  and  situated  at  Piccadilly- 
circus,  in  the  city  of  Westminster,  was  exempt 
from  land  tax  ;  and  for  an  iujunction  to  restrain 
the  defendant,  his  servants  and  agents,  from 
distraining  on  the  plaintiffs'  property  for  the 
land  tax  demanded  hy  the  defendant  in  respect 
of  the  said  underground  convenience. 

In  the  second  case  the  claim  was  the  same,  but 
related  to  two  other  underground  conveniences — 
viz.,  one  in  Broad-street  and  the  other  in  Great 
Marlborough-street,  both  in  the  city  of  West- 
minster. 

The  facts  in  the  two  cases  were  agreed  upon  by 
the  parties. 

Matob,  &c  ,  or  Westminster  v.  Johnson. 

The  council  of  the  city  of  Westminster,  pur- 
suant to  and  in  execution  of  and  in  accordance 
with  the  provisions  of  the  Public  Health  (London) 
Act  1891,  ss.  44  and  45,  maintained  in  the  city  a 
number  of  public  lavatories  and  public  sanitary 
conveniences  for  the  use  and  benefit  of  the  public. 
These  lavatories  and  conveniences  (with  one  excep- 
tion) were  (though  this  was  not  admitted  by  the 
defendant  to  be  material)  each  a  source  of  expense 
to  the  council  and  a  burden  upon  the  city  rates, 
and,  taking  the  whole  of  them  together,  they 
were  collectively  a  source  of  expense  to  the  ci(y 
and  a  burden  upon  the  city  rates.  These  lava- 
tories and  conveniences  were  all  managed  together 
as  one  enterprise  and  by  one  department  of  the 
city  administration. 

Among  these  lavatories  and  conveniences  were 
the  three  which  formed  the  subject  of  the  present 
actions. 

Under  the  Metropolitan  Street  Improvements 
Act  1877  (40  &  41  Vict.  c.  ccxxxv.)  a  block  of 
houses  lying  between  Piccadilly-circus  and  Tich- 
bome-street  was  palled  down  for  the  porpoae  of 
improving  and  widening  Piccadilly,  and  the  site 
of  the  houses  was  thrown  into  the  street.  Upon 
the  completion  of  the  improvements  the  streets 
and  paved  portions  of  land  which  formed  Picca- 
dilly-circus, and  also  the  streets  in  and  about  the 
circus  affected  by  or  made  under  the  Act,  were 
handed  over  and  taken  charge  of  by  the  Vestry 
of  St.  James,  Westminster,  in  pursuance  of  sect.  18 
of  the  Act.  The  whole  of  the  streets  and  paved 
portions  of  land  were,  partly  under  the  Act  and 
partly  prior  thereto,  dedicated  to  the  public  use. 

During  the  years  1890-1  the  vestry,  in  pur- 
suance of  statutory  powers  conferred  by  the 
Metropolis  Local  Management  Act  1855  (IS  &.  19 
Vict.  c.  120)  constructed  a  public  convenience  in 
Piccadilly-circus,  which  convenience,  under  the 
powers  conferred  by  that  Act  and  the  Public 
Health  (London)  Act  1891,  was  considerably 
altered  and  enlarged  by  the  vestry  in  1894.  This 
was  the  convenience  which  formed  the  subject  of 
the  action  in  Johnson's  case. 

It  consisted  substantially  of  an  underground 
opening  with  brick  walls  ISin.  thick,  faoed  with 
enamel  tiles,  and  a  floor  of  mosaic  upon  concrete, 
completely  protected  from  the  weather  by  a  roof 
with  pavement  lights,  forming  the  floor  of  an 
island  in  the  roadway  substantially  of  the  same 
area  as  the  convenience.  The  convenience  was 
lighted  by  electricity  and  gas.  Its  construction 
as  enlarged  cost  about  50902.  It  contained  twenty 
water-closets,  twenty-one  urinals,  and  fourteoi 
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lavatories.  The  accommodation  was  for  both 
sexes,  but  separate  for  each  sex.  It  was  con- 
stmcted  wholly  naderground,  mainly  under  the 
island,  bnt  partly  nnder  the  carriage-way,  and 
had  a  skylight  projecting  above  tbe  pavement  of 
the  island.  It  was  entered  by  means  of  two 
separate  staircases,  each  opening  on  to  the  pave- 
ment of  the  island. 

Tbe  city  council  placed  two  men  and  two 
women  in  charge  for  tbe  pnrpose  of  keeping  order 
and  keeping  the  place  clean  and  taking  charge  of 
the  lavatories,  urinals,  and  closets.  A  charge  of 
Id.  was  made  for  the  use  of  the  closets,  and  2d. 
for  the  nse  of  the  lavatories,  inclnding  in  the 
latter  case  water,  B}ap,  towel,  and  brashes.  The 
charge  was  made  under  sect.  45  of  the  Public 
Health  (London)  Act  1891  for  the  purpose  of 
aiding  in  meeting  the  expenditure  on  public  con- 
veniences and  lavatories  in  the  city,  and  was  so 
applied,  and  with  the  object  of  placing  some  check 
upon  a  too  indiscriminate  public  user.  The  con- 
venience was  open  from  7  a.m.  to  1  a.m. ;  at  other 
times  it  was  locked  up.  This  convenience  produced 
an  income  in  excess  of  the  expenses,  but  it  was 
the  only  one  which  did.  The  city  officials  managed 
this  and  other  conveniences.  The  charges  were 
in  no  case  made  with  the  view  to  profit,  but  it  was 
not  admitted  by  the  defendant  that  this  was 
material. 

The  convenience  was  assessed  in  the  valuation 
list  made  in  pursuance  of  the  valuation  (Metro- 
polis) Act  18ti9  and  in  force  at  tbe  time  of  the 
assessment  hereinafter  mentioned  at  2502.  gross 
and  in  the  valuation  list  now  in  force  is  assessed 
at  200/.  gross. 

The  site  of  the  convenience  was  in  a  situation 
formerly  occupied  partly  by  houses  and  partly  by 
the  street.  The  land  tax  in  respect  of  No.  6,  Picca- 
dilly, had  been  redeemed  before  the  passing  of 
tbe  Metropolitan  Street  Improvements  Act  1877. 
The  land  tax  in  respect  of  the  other  houses  on 
that  site  had  not  been  redeemed.  From  the  date 
when  the  Metropolitan  Board  of  Works  took  pos- 
session of  the  houses  under  that  Act  no  land  tax 
whatever  had  been  paid.  The  board  had  paid  to 
the  Grown  the  value  of  the  freehold  (which  was 
Grown  property)  but  no  conveyance  bad  ever  been 
made  by  the  Grown  either  to  the  Metropolitan 
Board  of  Works  or  to  their  successors,  the  London 
Connty  Gounoil,  or  to  anyone  else. 

The  whole  of  the  space  occupied  by  the  con- 
venience audits  walls  and  foundations  was  "  made 
ground,"  consisting  of  brick  and  other  rubbish 
produced  and  placed  there  in  the  coune  of  carry- 
ing out  tbe  improvements  authorised  by  the  Act, 
and  msking  the  streets,  island,  &c.,  now  there, 
the  levels  of  the  land  having  been  considerably 
altered  by  the  board's  improvements. 

In  Dec.  1900  the  city  was  assessed  to  the  land 
tax  in  respect  of  tbe  convenience  in  the  sum  of 
2502.  for  the  year  ending  tbe  25th  March  1901. 
No  previous  assessment  to  such  tax  bad  ever  been 
made  in  respect  of  tbe  convenience,  but  the  bouses 
which  were  formerly  built  upon  the  site  had 
always  been  assessed.  The  question  agreed  to  be 
decidfed  between  the  parties  was  whether  land  tax 
could  be  assessed  in  respect  of  the  convenience. 

MaTOB,  &C.,  of  WsSTHINSTaB  V.  FULLBR. 

In  this  case  tbe  lavatories  and  conveniences, 
hereinafter  more  particularly  described,  were  con- 


stmoted  by  the  vestry  of  St.  James,  Westminster, 
under  the  Public  Health  (London)  Act  1891. 

One  of  the  conveniences  was  in  Great  Marl- 
borough-street  and  the  other  in  Broad-street. 

They  were  both  constructed  in  a  similar  way  to 
the  one  in  Ficoadilly-circus,  the  roof  in  each  case 
with  pavement  lights  forming  the  floor  of  an 
island  in  the  roadway. 

The  Great  Marl  borough-street  convenience, 
which  cost  about  1700Z.  to  construct,  contained 
six  water-closets,  six  urinals,  and  four  lavatories. 
The  Broad-street  convenience,  which  cost  about 
20502.  to  construct,  contained  nine  water-closets, 
nine  urinals,  and  four  lavatories. 

The  city  council  placed  two  men  and  two 
women  in  charge  of  each  convenience  for  the  pur- 
pose of  keeping  order  and  keeping  the  place  cleans 
and  taking  charge  of  the  lavatories,  urinals,  audi 
closets,  and  like  charges  were  made  as  in  Mayor,. 
&e..  of  Westmimter  v.  Johnton. 

Neither  of  these  conveniences  produced  any 
income  sufficient  to  meet  the  expenses  thereof, 
and  both  were  a  burden  on  the  city  rates.  The- 
charges  were  not  in  either  case  made  with  a  view 
to  profit,  but  it  was  not  admitted  by  the  defen- 
dant that  this  was  material. 

In  the  case  of  two  of  tbe  properties  (Nos.  20  ■ 
and  21,  Great  Marlborough-street)  opposite  the 
Great  Marlborough-street  convenience,  the  land 
tax  had  been  redeemed.  The  land  tax  on  the- 
properties  Nos.  23,  24,  36,  and  37,  Great  Marl- 
borough-street had  not  been  redeemed.  They 
were  and  always  have  been  assessed  to  land  tax. 

In  the  case  of  six  properties  (Nos.  46  and  52, 
Broad-street)  which  were  opposite  the  Broad- 
street  convenience  the  land  tax  had  been  re- 
deemed. The  land  tax  on  the  properties  Nos.. 
5,  6,  7,  8,  and  9,  Broad- street  had  not  beeui- 
redeemed.  They  were  and  always  have  been 
assessed  to  land  tax. 

At  the  date  of  the  redemption  of  land  tax  in 
this  and  the  preceding  paragraph  mentioned,  the 
sites  of  streets  surrounding  the  conveniences  were 
streets  substantially  as  at  present. 

Neither  of  these  two  conveniences  were  entered 
in  or  assessed  in  the  valuation  list  under  the 
Valuation  (Metropolis)  Act  1869  in  force  at  the 
time  the  assessment  hereinafter  mentioned  was 
made,  nor  have  they  ever  been  entered  or  assessed 
in  any  such  list.  They  were  not  rated  to  any 
rate  in  the  metropolis. 

In  Dec.  1900  the  city  was  assessed  to  the  land 
tax  for  tbe  year  ending  the  25th  March  1901  in 
respect  of  the  Great  Marlborough-street  con- 
venience in  the  sum  of  802.,  and  in  respect  of  the 
Broad-street  oonvenience  in  tbe  sum  of  802.  No 
previous  assessment  to  such  tax  had  ever  been 
made  in  respect  of  either  of  the  conveniences. 

The  question  agreed  to  be  decided  between  the 
pajrties  was  whether  land  tax  could  be  assessed  in 
respect  of  the  conveniences. 

At  the  trial  of  the  actions  without  a  jury, 
Wright,  J.  held  that  the  plaintiffs  were  not  liable 
to  pay  any  land  tax  in  respect  of  any  of  these 
conveniences  (89  L.  T.  Rep.  562:  (1904)  1  K.  B. 
19). 

The  defendants  appealed. 

The  Land  Tax  Act  1797  (38  Geo.  3,  c.  5)  provides 
as  follows : 

Sect.  4.  And  to  the  end  the  (all  and  entire  snm  by 
thii  Aot  charged    .    .    .    may  be  {ally  and  compUtsly 
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raised  and  paid  to  His  Majest}'<  nae,  be  it  further 
enacted  that  all  and  every  manora,  meesaages,  lands  and 
leoements  .  .  .  and  aU  hereditjimenta  of  what 
nature  or  kind  soever  they  be  .  .  .  and  all  and 
every  peraon  and  persons,  bodies  poUtio  snd  corporate 
.  .  .  having  or  holding  any  snoh  manors,  messnages, 
lands,  tenementi  or  hereditaments,  or  other  the  pre- 
mises in  respeot  thereof,  shall  be  charged  with  as  much 
(quality  and  indifferenoe  as  is  possible  by  a  ponnd  rate 
ior  or  towards  the  said  several  snd  respective  snme  by 
this  Aot  set  or  imposed.     .     .     . 

The  PubUo  Heilth  (London)  Aot  1891  (54  &  55 
Vict.  c.  76)  provides  as  followa : 

Seot.  44  (I).  Every  sanitary  anthority  may  provide 
and  maintain  pnblio  lavatories  and  ashpits  and  pnblio 
ranitary  conveniences,  other  than  privies,  in  litoations 
where  they  deem  the  lame  to  be  reqnired,  and  may 
supply  snoh  lavatoiiea  and  sanitary  oonvenienoes  with 
water,  and  may  defray  the  expense  of  providing  snoh 
lavatories,  ashpits,  and  sanitary  oonvenienoes,  and  of 
any  damage  ocoasioned-  io  any  person  by  the  erection  or 
oonstrnotion  thereof,  and  the  expense  of  keeping  the 
Fame  in  good  order,  as  if  they  were  expenses  of  sewerage. 
(2)  For  the  purpose  of  snoh  provision  the  snbsoil  of  any 
road,  exolnsive  of  the  footway  adjoining  any  bnildiag, 
or  the  onrtilage  of  a  building,  shall  be  vested  in  the 
sanitary  anthority. 

Seot.  45  (1).  Where  a  sanitary  anthority  provide  and 
maintain  any  pnblio  lavatories,  ashpits,  or  sanitary  oon- 
-vrnienoes,  tuoh  authority  may  (a)  make  regulations 
with  reapeot  to  the  management  thereof,  and  by-laws  as 
to  the  deoent  conduct  of  persons  using  the  same ;  and 
(b)  let  the  same  for  any  term  not  exoeeding  three  years 
at  snoh  rent  and  snbjeot  to  snoh  conditions  as  they  may 
think  fit;  and  (c)  obarge  such  fees  for  the  use  of  any 
lavatories  or  water-closets  provided  by  them  as  they 
jtay  think  proper. 

•Tune  17,  18,  and  20. — Maemorran,  E.G.  and 
RowlaU  for  the  defendants. — Under  the  Land 
Tat  Aot  1797  real  property  of  all  descriptions  is 
prima  facie  liable  to  be  assessed  to  land  tax. 
Gertain  statutory  exceptions  to  that  general  rule 
have  been  made,  but  it  cannot  be  contended  that 
any  of  them  cover  the  present  case.  The  case  is 
really  governed  by  a  decision  of  the  House  of 
Lords: 

3fe{ro|)oltfan    Sailway    Company  v.   FoieUr   and 
other*,  69  L.  T.  Bcp.  390 ;  (1893)  A.  C.  416. 

In  that  case  the'  House  of  Lords  held  that  the 
railway  company  were  liable  to  pay  land  tax  in 
respect  of  a  tunnel  constructed  under  a  high- 
way by  the  company  under  the  power«  of  their 
special  Act  which  authorised  them  to  "  appro- 
priate and  use  the  subsoil  and  undersurface  of 
any  such  roadway  or  footway."  In  the  present 
case,  under  sect.  44,  snbsect.  2,  of  the  Public 
Health  (London)  Aot  1891,  "the  subsoil  of  any 
road  .  .  .  shall  be  vested  in  the  sanitary 
authority "  for  the  purposes  of  the  Act.  The 
effect  of  the  words  of  thoee  two  Acts  is  the  same, 
and  80  much  of  the  subsoil  as  is  necessary  to 
oarry  out  the  provisions  of  the  Aot  and  ia  in 
fnct  used  for  that  purpose  is  here  rested  in  the 
Westminster  Gorporation: 

London  and  North-Wefiem  Rai'.icay  Company  T. 
Mayor,  Sfc,  of  the  City  of  Weitmmittr,  90  L.  T. 
Bep.  461 ;  (1904)  1  Ch.  759. 
There  are  many  decisions  under  other  Acts  of 
Parliament  as  to  the  effect  of  the  soil  of  a  street 
being  vested  in  a  local  authority.  Under  sect.  149 
of  the  Public  Health  Act  1875  (38  &  S9  Vict 
c.  55)  the  Gonrt  of  Appeal  held  that  the  soil  of  a 
highway  which  was  a  "street"  within  the  Act 


was  so  far  vested  in  a  local  board  that  they  could 
demise  the  right  of  pasturage  thereon : 

Coverdale  v.  Charlton,  40  L.  T.  Bep.  88  ;  4  Q.  B. 
Div.  104. 
Under  sect  96  of  the  Metropolis  Local  Manage- 
ment Aot  1855  (18  &  19  Vict.  c.  120)  the  Court  of 
Appeal  held  that  the  big'away  in  question  was 
vested  in  the  vestry  so  long  as  it  continued  to  be 
a  highway,  though,  upon  the  highway  being 
legally  stopped  up,  the  interest  of  the  vestry 
determined : 

£olU  v.  Vtairy  of  81.  George  the  Hartyr,' South- 
warlt,  43  L.  T.  Bep.  140 ;  14  Ch.  Div.  785. 
The  same  enactment  was  under  consideration 
upon  the  question  as  to  whether  the  vesting  ol  a 
street  in  a  board  of  works  entitled  them  to  mun- 
tain  an  action  for  trespass  in  the  case  of  a  tele- 
phone wire  erected  at  a  great  height  above  and 
across  the  street : 

Wanditcorth  Dulrict  Board  of  World  v.  United 
Telephone  Company  Limited,  51  L.  T.  Bap.  148 ; 
13  Q.  B.  Div.  904. 
Where  a  colliery  company  worked  a  mine  so  as 
to  cause  a  subsidence  in  a  highway,  though  no 
appreciable  damage  was  caused  to  the  relatiors  in 
whom  the  highway  was  vested  under  seot.  149  of 
the  Pnblio  Health  Aot  1875,  yet  Collins,  J.  held 
that  the  relators  were  entitled  to  judgment  with 
nominal  damages  for  the  injury  to  their  pro- 
prietary right : 

Allomey-Oeneral  v.  Conduit  Collitry  Company,  71 
li.  T.  Bep.  771 ;  (1895)  1  Q.  B.  301. 
The  Honce  of  Lords  held  that  sect  149  of  the 
Public  Health  Act  1875,  though  it  vests  certain 
streets  in  the  urban  authority,  does  not  vest  the 
subsoil : 

Mayor,  ^c,  of  Tunbridge  Welle  v.  Baird  and  othert, 
74  L.  T.  Bep.  385  ;  (1896)  A.  C.  434. 

But  the  Pablio  Health  (London)  Act  1891,  under 
which  these  public  conveniences  were  built  by  the 
plaintiffs,  specially  provides  in  sect.  44  that  the  sub- 
soil shall  be  vested  in  the  sanitary  authority.  Here 
the  corporation  are  in  possession  of  these  buildings, 
which  are  being  used  for  the  purpose  for  which 
they  were  constructed.  Under  sect.  45  of  the  Act 
of  1891  the  corporation  has  power  to  grant  leases 
of  these  conveniences  for  any  term  not  exceeding 
three  years.  The  corporation  can  make  a  profit 
oat  of  them.  How  can  it  be  said  that  they  do  not 
hold  them  and  have  a  beneficial  occupation  of 
them  ?  The  fact  of  the  conveniences  being 
undei'ground  is  immaterial.  As  far  as  the 
corporation  is  concerned,  the  case  is  the  same 
as  if  the  conveniences  were  constructed  above 
ground.  They  referred  to  the  judgment  of  Lord 
Davey  in  Holywell  Union  AtBeiement  Committee 
V.  Halkyn  District  Minei  Drainage  Company  (71 
L.  T.  Rep.  818 ;  (1895)  A.  C.  117),  a  case  as  to  the 
rateability  of  a  tunnel  and  watercourse  made  by  a 
company  and  used  by  thum  under  a  grant  made 
by  the  owner  of  the  land  giving,  under  a  statute, 
the  exclusive  right  of  drainage  to  the  company. 

Danekwerii,  K.G.  and  S.  Mayer  for  the  plain- 
tiffs.— We  do  not  start  in  this  case  with  the  prima 
facie  presumption  that  all  land  is  subject  to  land 
tax,  because  the  land  in  question  is  a  publio  street 
A  publio  street  is  extra  comniereitim  ;  it  is  not  in 
the  oooupation  of  anybody : 

Hore  V.  Putney  Oveneerr,  45  L.  T.  Bep.  337 ;  7Q.  B. 
Div.  223. 
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The  snbsoil  ot  the  street  is  a  thing  necessaiy  to 
the  Bnpport  and  existence  of  the  street,  and  must 
therefore  be  extra  commereium  just  as  much  as 
the  street  itself  is.  The  holding  of  lands  and 
hereditaments  which  is  referred  to  in  sect.  4  of 
the  Land  Tax  Act  1797  is  a  holding  of  the  nature 
known  to  the  common  law.  The  kind  of  interest 
which  has  been  created  by  the  Legislature  in 
recent  years  in  streets,  sewers,  and  things  of  that 
sort,  and  has  been  vested  in  local  authorities  is 
an  anomalous  kind  of  interest,  and  is  a  right  of 

Sroperty  of  a  kind  unknown  to  the  common  law. 
'he  corporation  here  has  no  more  light  of  pro- 
perty in  these  conveniences  than  is  absolutely 
necessary  for  the  purpose  of  carrying  out  their 
duties  under  the  Act.  The  "  vesting  "  of  the  sub- 
soil under  sect.  4i,  sub- sect.  2,  does  not  give  them 
the  absolute  ownership  of  the  snbsoil,  bat  only 
gives  them  so  much  right  as  is  necessary  for  the 
pnblic  user  of  the  conveniences.  Under  sect.  96 
of  the  Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120)  the  Court  of  Appeal  held  that  the 
soil  of  a  street  is  vested  in  a  vestry  only  so  far 
"  as  is  necessary  for  the  control,  protection,  and 
maintenance  of  the  street  as  a  highway  for  public 
use": 

Vestry  of  St.Mary,  BalterseaY.  ConntyofLondonand 
BruBh  Proviticial  Electric  Lighting  Company,  80 
L.  T.  Eep.  31;  (1899)  1  Ch.  474. 

There  are  other  similar  decisions  on  the  meaning 
of  streets  being  "  vested  "  in  a  local  aathority : 
Finchley  Blectrie  Light  Company  v.  Finchley  Urban 
Dittrict  Council,  88  L.  T.  Bep.  215;  (1903)  1 
Ch.  437  i 
Municipal  Council  of  Si/dncy  v.   Toung,  78  L.  T. 
Sep.  365;  (1898)  A.  C.  457. 

Sewers  also  are  "  vested "  in  public  authorities, 
but  the  property  in  a  sewer  and  the  soil  surround- 
ing it  is  not  thereby  given  to  the  public  authority. 
The  vesting  is  only  for  the  purpose  of  performing 
a  duty,  so  that  il  -the  daty  is  shifted  from  the 
local  authority  to  an  individual,  the  right  given 
to  the  local  authority  from  the  word  "  vest "  dis- 
appears to  the  same  extent  .- 

Bradford  v.  Mayor,  ^.,  of  tiattbourne,  74  L.  T. 
Bep.  762 ;  (1896)  2  Q.  B.  205  ; 

Bindt  V.  OhorUm,  IS  L.  T.  Bep.  472;  L.  Bep. 
2  0.  P.  104. 

The  corporation  are  only  possessed  of  these  con- 
Teniences  and  the  subsoil  so  far  as  is  necessary 
for  the  public  user.  They  have  no  beneficial 
occnpatiott : 

Lambeth  Overteen  v.  London  Count]/  Council,  76 

L.  T.  Bep.  795 ;  (1897)  A..C  625  ; 
Xondon  Count]/   Council  v.  Wandsworth  Borough 
Counea,  88  L.  T.  Bep.  783;  (1903)  1  K.  B.  797. 

Boielatt  in  reply. — The  fact  that  the  surface  of 
the  street  is  not  taxable  does  not  show  that  rights 
over  the  subsoil  are  not  taxable.  The  question 
here  is  who  holds  this  land.  Cases  as  to  bene- 
ficial occupation  for  purposes  of  poor  tate  do  not 
throw  any  light  on  the  question  here. 

Cur.  adv.  vult. 

July  21. — Collins,  M.R.  read  the  following 
judgment : — ^The  question  in  this  appeal  is  whether 
the  appellants,  who  are  collectors  of  land  tax  in 
the  parish  ot  St.  James,  Westminster,  are  entitled 
to  demand  land  tax  from  the  respondents,  who 
are  the  sanitary  authority  of  Westminster,  in 
respect  of    certain  lavatories  and  conveniences 


erected    and    controlled  by    them   under    their 
statutory  powers.    By  sect.  44,  sab-sect.  1,  of  the 
Pablic  Health  (London)  Act  1891,  the  sanitary 
authority  may  provide  public  conveniences,  and 
by  sub-sect.  2  the  subsoil  of  any  road,  exclusive 
of  the  footway  adjoining    any    building  or  the 
cartilage  of  a  building,  shall  be   vested  in   the 
sanitsry  authority.     By  sect.  45,  where  the  sani- 
tary authority  provide  and   maintain  lavatories 
or  conveniences  they  may  make  regulations  for 
the  management  thereof  and  may  let  them  for 
any  term  not  exceeding  three  years  at  such  rent 
and  subject  to  such  conditions  as  they  may  think 
fit,  and   charge  such  fees  for  the  use   of    any 
lavatories  or  water-closets  provided  by  them  as 
they  may  think  proper.     In  the  first  of  the  two 
cases  before    us,    Johneon't  case,    the    sanitary 
authority  have  made  such  a  convenience  contain- 
ing a  lavatory,  &c.,  at  Piccadilly-circus,  and  have 
settled  a  scale  of  fees  for  the  use  thereof.     The 
convenience  is  described  in  the  written  statemeat}- 
of  agreed  facts.    It  is  a  walled  and  roofed  struc- 
ture covering  a  considerable  area,  and  is  open  to- 
the  public  from  7  a.m.  to  1  a.m.,  when  it  is  shut 
up.    Male  and  female  attendants  are  in  charge- 
while  it  is  open ;  the  cost  of  erection  was  about 
50002.      The  fees  received  at    this    convenience- 
produce  an  income  in  excess  of  the  expenses.    All 
the  other  conveniences  are  worked  at  a  loss.  Can 
the  respondents  be  said  to  "  have  or  hold  land  "  or 
a  "  hereditament  or  tenement "  in  the    case    ot 
this  particular  convenience  within  the  meaning  of 
the  Land  Tax  Act  1797  (38  Geo.  3,  c.  5),  s.  4  ? 
Wright,  J.  has  held  that  they  cannot,    on  the 
ground  that  "having  or  holding"  in  the  Land 
Tax  Act  1797  mnst  primd  facie    import  "  ordi- 
nary unqualified  rights  of  property,"  and  are  not 
satisfied  by  "  a  restricted  and  qualified  property  "" 
which  the  sanitary  aathority  in  his  view  possessed 
in  this  case.    No  doubt  the  tendency  of  modem 
decisions  has  been  to  limit  the  meaning  of  the 
word  "  vest "   in  the  Pablic  Health  Acts  in  con- 
nection with  a  street  to  vesting  "  in  the  urban 
authority  such  property,  and  such  property  only, 
as  is   necessary  for   the  control,  profeation,  and 
maintenance  of  the  street  as  a  highway  for  pablio 
use,"  as  stated  by  Lord  Herschell  in  the  passage 
cited  by  Wright,  J.  ItomMayor,  &e.,  of  Tanbridge 
Wellt  V.  Baird  (uhi  sup.).    Bat  no  case  has  gone 
so  far  as  to  hold  that  actual  property  as  distin- 
guished from  an  easement  only  was  not  passed  to 
the  authority  by  that  word.  Coverdale  v.  Charlton 
(ubi  tup.)  decided  that  it  conferred  the  right  to 
demise  the  right  of  pasturage.    In  Bolli  v.  Vestry 
of  St.  George  the  Martyr  (ubi  lup.).  Sir  Gleorge 
Jessel,  the  Master  of  the  Bolls,  treated  the  former 
case  as  deciding  that  the  soil  of  the  street  vested 
in  the  vestry  so  as  to  entitle  them  to  sell  it  on  the 
closing  of  the  street.    This  decision  was  qualified 
on  appeal  by  the  Court  of  Appeal,  who  held  that 
the  property  of  the  vestry  in  the  highway  was 
determined  as  soon  as  the  highway  ceased  to  be 
a  highway.      In    Wandsworth  Dittrict  Board  of 
Work*  v.  United  Telephone  Company  {ubi  sup.). 
Sir  Baiiol  Brett,  the  Master  of  the  Bolls,  reviewed 
these  decision?,  and,  adhering  to  his  opinion  in 
Coverdale  v.  Charlton  {ubi  tup.),  pointed  out  that 
the  case  of  BoUt  v.    Vettry  of  St.  Oeorge    the 
Martyr  {ubi  sup.)  dealt  only  with  the  duration, 
not  the  extent,  of  the  right  conferred.    When  the 
authority  has  used  the  powers  vested  in  it  for 
that  purpose  and  has  brought  into  existence  a 
igitized  by  - 
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bnUdiog  oat  of  which  a  profit  is  made,  a  boilding 
vested  in  it  which  it  has  statutory  powers  to  let, 
it  seems  to  me  difficult  to  contend  that  the 
authority  does  not  come  within  the  words  of 
the  Act  as  "  havinf;  or  holding "  a  "  tenement 
or  hereditament."  I  think  it  is  impossible  to 
deny  that  what  they  hold  is  an  interest  in 
land.  In  fact  this  is  a  stronger  case  than 
Metropolitan  BaUway  Company  t.  Fowler  (ubi 
sup.),  for  here  the  site  is  actually  vested  in 
the  local  authority,  and  it  could  not  be  sug- 
gested here,  as  it  was  there,  that  what  they  took 
was  an  easement  only.  Here,  as  there,  the 
persons  acquiring  the  interest  are  a  corporation 
and  acquire  it  in  fee.  If  it  be  possible  that  the 
respondents  might  at  some  time  nave  to  abandon 
and  close  the  convenience  and  that  in  such  case 
their  statutory  interest  in  the  subsoil  might  cease, 
so  also,  as  Lord  Watson  points  out  in  Metro- 
politan Railway  Company  v.  Fowler  (ubi  sup.), 
might  the  Metropolitan  Baolway  lose  their  interest 
in  the  site  of  their  tunnel.  Umess,  then,  the  fact 
that  the  convenience  is  held  subject  to  the  statu- 
tory obligation  to  admit  the  public  at  such  times 
as  by  their  regulations  they  deem  fit  exempts 
irom  rateability,  the  statutory  conditions  are 
-fulfilled.  We  are  not,  however,  dealing  with  the 
poor  rate  or  the  paving  rate,  neither  is  there  any 
statutory  exemption,  though  the  statute  does 
make  some  exemptions,  and  this  is  not  Crown 
land.  The  objection  really  goes  to  quantum,  not 
-to  rateability,  and  in  the  present  case  if  the  con- 
venience is  a  tenement  or  hereditament  and  the 
corporation  "  have "  or  "  hold "  it,  it  is  un- 
doubtedly being  turned  to  profitable  use  and  has 
some  value.  With  respect  to  the  convenience  in 
FuUet's  case,  the  same  reasoning  applies,  though 
the  fact  that  the  expenses  exceed  the  income 
will  presumably  be  taken  into  account  in  ajssessing 
the  value.  This  is  not  the  tribunal  for  deter- 
mining that  question,  which  would  have  to  be 
decided  bjb  provided  in  the  Act — see  sect.  8.  If 
and  so  far  as  the  land  tax  hajs  been  redeemed  in 
respect  of  any  part  of  the  site,  a  proper  allowance 
mast,  of  coarse,  be  made.  I  am  of  opinion  that 
the  appeal  must  be  allowed. 

STiBLiNa,  L.J.  read  the  following  judgment : — 
In  each  of  these  cases  the  parties  have  agreed 
to  submit  to  the  court  the  question  whether 
land  tax  can  be  assessed  in  respect  of  certain 
conveniences  recently  constructed  by  the  plain- 
tiffs or  their  predecessors  under  a  public  street, 
in  exercise  of  the  powers  conferred  by  the  Public 
Health  (London)  Act  1891,  ss.  44  and  45.  Land 
tax  was  first  imposed  for  one  year  only  by 
4  Will.  &  M.  c.  1  (1692).  In  every  subsequent 
year  down  to  and  including  38  Qeo.  3  (1797)  a 
similar  Act  was  passed.  The  last  of  these  annual 
Acts  was  38  Greo.  3,  c.  5,  which  was  made  per- 
petual by  another  Act  of  the  same  session,  38 
Geo.  3,  c.  60,  which  contained  provisions  for  the 
redemption  and  purchase  of  the  tax.  Most  of 
the  enactments  of  the  last-mentioned  statute  have 
been  repealed,  but  re-enacted  with  variatiors  by 
42  Geo.  3,  c.  116.  The  nature  of  the  existing 
tax  has  been  considered  and  explained  in  two 
cases — Beg.  v.  Land  Tax  Commissioners  (2  E.  &  B. 
694)  and  Lord  Colchester  v.  Keumey  (14  L.  T. 
Bep.  888 ;  L.  Bep.  1  Ex.  368  j  16  L.  T.  Rep.  463 ; 
L.  Bep.  2  Ex.  253).  The  whole  of  England  is 
for  the  pnrpose  of  this  taxation  divided  into 
districts,  and  a  fixed  annual  sum  is  required  to  be 


raised  from  the  land  in  each  of  them.  The  snm 
to  be  so  raised  is  assessed  yearly  by  assessors 
chosen  by  and  acting  under  the  direction  of  com- 
missioners appointed  for  the  purpose  in  each 
district :  (38  Geo.  3,  c.  5,  a.  8).  The  assessment 
is  to  be  "  charged  with  as  much  equality  and 
indifference  as  is  possible  by  a  pound  rate" 
(sect.  4),  or,  as  it  is  afterwards  more  briefly 
expressed  (sect.  8),  "by  an  equal  pound  rate" 
upon  all  manors,  lands,  hereditaments,  and  other 
premises  within  the  district.  There  are,  how- 
ever, certain  exceptions  from  this  taxation.  First, 
land  in  the  occupation  of  the  Crown  at  the  date 
when  the  Act  became  perpetual  is  exempt 
{Attorney-General  v.  HUl,  2  M.  &  W.  160);  but 
land  which  is  Crown  property,  but  not  in  the 
occupation  of  the  Grown,  is  not  free  {Lord 
Colchester  v.  Keumey  {ubi  sup.).  Secondly, 
lands  belonging  to  any  colleges,  hospitals, 
and  other  institutions  specified  in  sect.  25  are 
thereby  made  exempt ;  this  exemption  extends 
only  to  lands  held  by  suoh  institutions  at  the 
date  when  the  tax  was  made  perpetual  {Lord 
Colchester  v.  Kewney,  uhi  sup.),  but  continues 
as  regards  such  lands  even  after  they  haves  been 
sold  by  the  institution  to  which  they  belonged 
{Cox  V.  Babbits,  38  L.  T.  Bep.  430 ;  3  App.  Gas. 
473).  Thirdly,  lands  as  to  which  the  land  tax 
has  been  redeemed  are,  of  course,  exempt;  but  it 
is  provided  that  the  amoant  of  tax  so  redeemed  is 
to  be  deducted  from  the  total  amount  leviable 
within  the  district,  and  the  remainder  only  levied 
on  the  lands  remaining  charged  with  the  tax,  as 
if  these  had  formed  an  entire  district :  (38  Geo.  3. 
c.  60,  8.  74 ;  42  Geo.  3,  c.  116,  s.  180).  The  broad 
result  is  that  all  land  xrhich  was  chargeable  with 
the  tax  at  the  time  when  it  was  made  perpetual 
remains  chargeable  therewith,  unless  in  the 
meantime  the  tax  in  respect  thereof  has  been 
redeemed.  But,  as  was  pointed  out  by  Chan- 
nell,  B.,  in  delivering  the  judgment  of  the  Gonrt 
of  Exchequer  in  Lord  Colchester  v.  Kewney  (14 
L.  T.  Bep.  888 ;  L.  Bep.  1  Ex.  368),  the  amount 
for  which  any  particnlar  piece  of  land  is  assessed 
may  vary  from  year  to  year,  according  as  its 
value  decreases  or  increases  relatively  to  the  rest 
of  the  land  in  the  district.  It  may  even  happen 
that  the  value  may  become  nominal,  in  which  case 
the  property  would  In  practice  not  be  included  in 
the  assessment,  and  thus  would  in  a  sense  ceases 
to  be  assessable.  Whether  this  has  taken  place 
or  not  is  a  matter  for  the  determination  of  the 
commissioners  for  the  assessment;  it  is  not  one 
on  which  this  court  can  be  asked  to  express  an 
opinion,  and  I  do  not  understand  the  questions 
submitted  to  the  court  in  these  cases  to  relate  to 
anything  of  this  kind,  but  to  be  in  substance 
whether  the  plaintifEs  have  or  hold  any  messuages, 
lands,  tenements,  or  hereditaments  capable  of 
being  assessed  to  land  tax.  Objection  is  taken 
on  behalf  of  the  plaintiffs  to  the  taxation  of  these 
conveniences  in  question  on  two  grounds — first, 
the  use  to  which  they  are  applied,  and,  secondly, 
the  nature  of  the  interest  which  the  plaintiffs 
have  in  them.  As  to  the  former  of  these  objec- 
tions, the  point  is  that  the  conveniences  are  for 
the  benefit  of  the  public,  and  that 'the  public 
cannot  be  excluded  from  them.  Gonvenienoes 
have  been  erected  under  the  authority  of  the 
Public  Health  (London)  Act  1891,  which  antho- 
rises  the  sanitary  authority  to  provide  and  main- 
tain them  "  in  situations  whete-4hey  deem  the 
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same  to  be  required."  The  sanitary  aathority 
has  power  to  make  them  ia  the  subsoil  of  a  road, 
but  there  appears  to  be  nothing  to  prevent  the 
aathority  from  erecting  buildings  for  the  purpose 
above  ground.  If  the  plaintiffs  had  erected  such 
a  building  on  a  piece  of  land  acquired  for  the 
purpose,  and  subject  at  the  time  of  its  acquisition 
to  land  tax,  would  land  tax  cease  to  be  payable 
merely  by  reason  of  the  use  to  which  the  erection 
is  applied  ?  I  fail  to  see  why  it  should  be.  The 
case  woald  not  fall  within  any  of  the  exceptions 
which  I  have  pointed  out.  By  the  statute  the 
tax  is,  in  my  opinion,  made  payable  by  reason  of 
ownership,  not  by  reason  of  occupation,  and  still 
less  by  reaeon  of  the  nature  of  the  occupation. 
The  Brockwell  Park  case — Lambeth  Ooerieeri  v. 
London  County  Coitneil  (w6i  sup.) — was  referred 
to  in  this  connection.  There,  however,  the 
liability  to  poor  rate  was  in  question,  aud  fell  to 
be  decided  in  reference  to  statutes  expressed  in 
very  different  terms  from  those  with  which  we 
are  here  concerned.  But  even!  as  regards  lia- 
bility to  poor  rates  it  does  not  seem  to  me  clear 
that  the  BroekweU  Park  case  would  govern. 
Lord  Herschell,  in  advising  the  House  of  Lords, 
contrasts  that  case  with  London  County  Council 
v.  Churchwardens  of  Erith  (69  L.  T.  ilep.  725 ; 
0893)  A.  C.  562),  in  which  the  London  County 
Cooncil  was  held  to  be  rateable  to  poor  rates  in 
respect  of  a  station  and  works  for  pumping 
sewage.  His  Lordship  said :  "  The  land  on  which 
the  pnmping-stations  were  constructed,  the  rate- 
abihty  of  which  was  there  in  question,  was  not  by 
statute  dedicated  to  that  use.  The  London  County 
Council  could  place  their  pnmping-stations  where 
they  pleased ;  they  could  remove  them  elsewhere  at 
any  time  they  thoaght  fit,  or  dispense  with  them 
altogether,  if  they  adopted  some  other  method  of 
dealing  with  their  sewage,  and  could  sell  or  let 
the  land  to  a  tenant,  whose  use  of  it  would  be 
restricted.  About  the  rateability  of  the  land 
there  could  be  no  real  controversy."  Some  of  those 
observations  would  apply  to  the  hyxx>thetioal  case 
which  I  have  put  of  a  building  erected  on  land 
acquired  for  the  purpose.  That,  of  course,  is  not 
the  actual  case  under  consideration ;  but  if ,  as  I 
think,  the  land  which  I  have  supposed  to  be 
acquired  would  not  be  freed  from  land  tax  by 
reason  of  the  use  to  which  it  was  put,  it  seems  to 
me  that  neither  can  the  existing  conveniences  be 
exempted  solely  by  reason  of  the  nature  of  their 
use.  It  remains,  then,  to  consider  whether  the 
plaintiffs  have  or  hold  a  messuage,  land,  tene- 
ment, or  hereditament  within  the  meaning  of 
38  Geo.  3,  c.  5,  s.  4.  The  Public  Health  (London) 
Act  1891,  B.  44,  sub-s.  2,  provides  that  "  for  the 
purpose  of  such  provision  "  (that  is,  the  provision 
of  such  a  convenience)  ''  the  subsoil  of  any  road 
.  .  .  shall  be  vested  in  the  sanitary  authority." 
Sect.  45  provides  that  where  a  sanitary  authority 
provide  and  maintain  public  lavatories  or  sanitary 
oonTeniences,  such  aathority  may  (a)  make  regu- 
lations and  by-laws  with  respect  to  the  manage- 
ment and  user  thereof ;  (6)  let  the  convenience 
"  for  any  term  not  exceeding  three  years  at  such 
rent  and  subject  to  each  conditions  as  they  may 
think  fit "  ;  and  (e)  charge  such  fees  for  the  use 
of  any  lavatories  provided  by  them  as  they  may 
think  proper.  It  seems  to  me  that  the  powers 
conferred  by  this  section  enable  the  sanitary 
aathority,  having  made  proper  regulations  and 
by-laws  and  fixed  reasonable  f 'es  for  the  use  of 


the  conveniences  specified,  to  hand  over  to  others 
the  administrative  part  of  their  duties  in  connec- 
tion therewith,  and  with  that  view  to  let  the  same 
for  terms  not  exceeding  three  years.  I  think 
that,  when  letting  is  spoken  of,  the  term  is  used 
in  the  ordinary  sense.  The  estate  vested  in  the 
sanitary  authority  by  sect.  44,  sub-sect.  2,  is  not 
defined;  but  it  seems  to  me  that  what  is  to  vest 
is  not  a  mere  easement,  but  such  an  estate  or 
interest  as  will  enable  the  authority  to  per- 
form the  duties  imposed  and  to  exercise  the 
powers  conferred  by  the  Act,  including  the 
power  of  letting,  This  appears  to  me  to  be  in 
accordance  with  what  is  laid  down  in  Metropolitan 
Railway  Company  v.  Fowler  {ubi  sup.)  and  Mayor, 
&e.,  of  Tunbridge  Wells  v.  Baird  {ubi  sup).  This 
being  so,  in  my  opinion  the  conveniences  in  question 
fall  under  one  or  other,  or  even  more  than  one,  of 
the  desigjoations  of  messuages,  lands,  tenements, 
or  hereditaments  held  by  the  sanitary  authority 
within  the  meaning  of  38  Gleo.  3,  c.  5,  s.  4.  It 
appears  that  the  site  of  the  convenience  which  is  the 
subject  of  the  first  of  these  actions  was  formerly 
occupied  partly  by  street  and  partly  by  houses ; 
the  laud  tax  had  been  redeemed  in  respect  of  one 
of  these  houses,  but  not  of  the  others.  The  houses 
were  bought  by  the  plaintiffs'  predecessors  for 
the  purpose  of  street  improvements  and  thrown 
into  the  street.  Since  that  time  no  land  tax  has 
been  paid  in  respect  of  the  site,  the  reason  being, 
I  presume,  that  the  commissioners  regarded  the 
value  as  nominal  merely.  It  is  for  the  commis- 
sioners and  not  for  this  court  to  determine 
whether  the  structure  erected  by  the  plaintiffs 
(so  far  as  the  site  consists  of  land  the  tax  on 
which  has  not  been  redeemed)  is  or  is  not  of 
nominal  value  merely.  Similar  remarks  apply  to 
the  conveniences  which  are  the  subject  of  the 
second  action.  In  my  judgment,  therefore,  the 
appeal  ought  to  be  allowed. 

Mathbw,  L.J.  read  the  following  judgment : — 
In  these  cases  I  agree  with  my  brother  Wright 
and  am  of  opinion  that  his  judgment  should  be 
affirmed.  The  Land  Tax  Act  1797,  sect.  4,  seems 
to  me  to  deal  with  estates  known  to  the  common 
law,  which  might  be  held  in  perpetuity,  and  the 
tennre  of  whidi  was  subject  to  no  i-estrictions. 
It  was  contended  for  the  appellants  that  the  word 
"vested"  in  the  Public  Health  (London)  Act 
1891,  8.  44,  8ub-8.  2,  indicated  an  intention  to 
create  an  ownership  in  the  plaintiffs.  But  the 
sense  in  which  the  term  is  used  with  respect  to 
the  rights  granted  to  local  authorities  ia  explained 
in  the  oases  referred  to  in  the  judgment  of 
Wright,  J.  Whether  it  be  the  street  or  the  sub- 
soil mentioned  in  the  Act,  the  position  of  the 
ElaintifEs  seems  to  me  to  be  the  same.  They 
ave  nj  property  in  the  ordinary  sense.  They 
are  not  owners  or  occupiers.  They  have  control 
as  custodians  only,  and  are  granted  by  implica- 
tion in  that  capacity  such  property  and  authority 
as  will  enable  them  to  protect  and  preserve  the 
rights  of  the  public.  In  support  ot  the  appeal 
the  main  reliance  was  placed  on  sub-sect.  1  of 
sect.  45  of  the  Public  Health  (London)  Act  1891. 
It  was  urged  that  the  provisions  of  that  sub- 
section showed  that  the  plaintiffs  were  owners  in 
fee  of  the  structures  in  qaestion.  They  are 
empowered  to  charge  for  their  use,  and  what  was 
received,  it  was  said,  was  in  the  nature  of  rent. 
They  were  farther  entitled  to  let  them  for  any 
i  term  not  exceeding  three  years.    It  was  contended 
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that  the  plaintiSn  therefore  poaaessed  the  ordi- 
nary rifjbts  of  the  landlord.  But  the  charges 
made  to  the  pnblio  are  deson^bed  in  the  statute  as 
"fees,"  and,  as  appears  from  the  agreed  facts, 
thej  are  not  made  for  purposes  of  profit,  but 
ivith  the  object  of  aiding  in  meeting  the  neceasarj 
expenditure  incurred  in  the  interest  of  the  public, 
and  in  order  to  place  some  cl  eolc  on  a  too  indis- 
criminate public  user.  The  fees  which  are  paid 
ar  no  more  rents  than  the  small  sums  paid  for  the 
use  of  chairs  in  the  public  parks.  Further,  with 
reference  to  the  power  of  letting,  any  demise 
must  be  subject  to  the  obligations  of  the  plain- 
tiffs. ProTision  must  be  made  that  the  premises 
should  be  maintained  for  the  purposes  indicated 
in  the  statute.  What  would  be  received  by  the 
tenant  would  be  the  difference  between  the  fees 
paid  and  necessary  outgoings,  which,  as  I  have 
already  said,  would  not  be  a  return  in  the  nature 
of  rent.  Further,  it  must  oe  borne  in  mind  that 
the  right  to  receive  payments  from  the  public  and 
the  right  to  let  are  both  statutory.  Thev  do  not 
spring  from  ownership  and  would  not  exist  with- 
out the  sanction  of  Parliament.  The  appellants 
argu«d  that,  if  the  building  in  Johiuon't  case 
was  assessable,  the  other  similar  structures  would 
be  subject  to  the  tax,  because  of  the  power  which 
the  plaintiffs  possessed  to  make  such  charges  for 
their  use  as  they  thought  proper.  But  this 
reasoning  would  seem  to  involve  the  consequence 
that  the  incloBures  provided  for  similar  purposes 
on  the  surface  of  the  street  would  become  heredi- 
taments liable  to  land  tax.  The  case  seems  to 
me  not  to  be  distinguishable  in  principle  from  the 
Brock  well  Park  case  (Lambeth  Overseers  v. 
Iiondon  County  Council,  ubi  sup.)  and  the  Toot- 
ing Common  case  (London  County  Council  t. 
Wandsworth  Borough  Council,  ubi  sup.).  1  see 
no  reason  in  the  absence  of  express  enactment 
for  imposing  on  the  ratepayers  the  additional 
burden  of  the  land  tax.  For  these  reasons  it 
seems  to  me  the  appeal  should  be  dismisaed. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Caprons,  Hitchins, 
Brahant,  and  Hitchins. 

Solicitors  for  the  defendante,  Miller,  Vardon, 
and  Miller. 


Thursday,  Aug.  11. 

(Before  Collims,  M.B.  and  Stirling,  L.J.) 

Fbabib  v.  Papk.  (a) 

APPEAL  FKOM  THE  KINO'S  BBSCH  SITISION. 

Practice — Strikitig  out  statement  of  claim  — 
"Seasonable  cause  of  action" — Agreement  not 
to  be  performed  within  a  year — Statute  of 
Frauds  (29  Car.  2,  c.  3),  s.  i—Order  XX  V.,  r.  4. 

In  an  action  brought  vpon  an  alleged  breach  of 
agreement,  it  appeared  from  the  statement  of 
claim  that  the  agreement  loas  one  which  was  not 
to  be  performed  within  one  year  from  the  making 
thereof,  but  there  was  nothing  in  the  statevient 
of  claim  or  the  particulars  to  indicate  the 
(xistence  of  any  memorandum  or  note  of  the  agree- 
■ment  in  writing  to  satisfy  the  requirements  of 
sect.  4  of  the  Statute  of  Frauds. 

Upon  an  application  by  the  defendant  that  the 
statement  of  claim  should  be  struck  out  under 
Order  XXV.,  r.  4  :       

(a)  BqwrMd  by  B.  Uahlit  Siuia,  X«i.,  B«iTl«t«r«t-L»w. 


Held,  that  the  statement  of  claim  disclosed  a 
reasonable  cause  of  action,  and  therefore  ought 
not  to  be  struck  out. 

Appeal  by  the  defendant  from  the  order  of 
Bucknill,  J.  at  chambers  refusing  to  strike  out 
the  statement  of  claim. 

The  action  was  brought  in  respect  of  an  alleged 
breach  of  an  agreement  by  the  defendant  to 
employ  the  plaintiff. 

The  statement  of  claim  alleged  that  the  agree- 
ment was  made  in  Sept.  1903  for  one  year's 
service  by  the  plaintiff  to  begin  in  Nov.  1903,  but 
there  was  nothing  ia  the  statement  of  claim  or 
in  the  particulars  to  indicate  the  existence  of  any 
memorandum  or  note  of  the  agreement  in  writing. 

The  defendant  took  out  a  summons  under 
Older  XXY.,  r.  4,  asking  that  the  statement  of 
claim  ehould  be  struck  out  on  the  ground  that  it 
disclosed  no  "  reasonable  cause  of  action." 

Order  XXV.  provides : 

Bale  4.  The  contt  or  a  judge  may  order  any  pleading 
to  be  ttrnck  out  on  ite  gronnd  that  it  discIoBet  no 
reasonable  cause  of  aotion  or  answer.    .     .     . 

Bucknill,  J.,  afiSrmiiig  the  matter,  refused  the 
application. 

The  defendant  appealed. 

Bufus  Isaacs,  K.C.  (Barnard  Lailey  with  him) 
for  the  defendant. — It  is  perfectly  obvious  that 
sect.  4  of  the  Statute  of  Frauds  will  afford  a  good 
defence  to  this  claim.  The  only  agreement  alleged 
in  the  claim  is  one  "  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making 
thereof,"  and  there  is  no  suggestion  whatever  of 
the  existence  of  any  "memorandum  or  note 
thereof  in  writing  and  signed  by  the  party  to  be 
charged  therewith  or  some  other  person  thereunto 
by  him  lawfully  authorised."  There  can  be  no 
possible  doubt  as  to  the  law,  and  as  this  defence 
must  be  a  good  one,  I  submit  that  the  claim  shows 
no  "  reasonable  cause  of  action,"  and  therefore 
should  be  struck  out.  Some  meaning  must  be 
assigned  to  the  word  "  reasonable "  in  Order 
XXV.,  r.  4: 

KipyMie  of  Peru  v.  Peruvian  Ottano  Company,  57 
L.  T.  Bep.  337  ;  36  Ch.Div.  489. 
In  a  case  of  concealed  fraud  within  sect.  26  of 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27), 
the  House  of  Lords  held  that  geuei-al  averments 
of  fiaud  were  not  sufficient,  and  that  the  state- 
ment of  claim  must  contain  precise  and  full 
allegations  of  the  facts  and  circumstances : 

Lawrance  v.  Lord  Norreyr,  62  L.  T.  Hep.  706 ;  15 
App.  Cas.  210. 

It  is  true  that  a  defence  under  sect  4  of  the 
Statute  of  Frauds  is  an  optional  one  which  the 
defendant  musk  clearly  raise  in  his  defence  if  he 
wishes  to  rely  on  it,  but  in  cases  where  the  Statute 
of  Limitations  might  be  successfully  pleaded,  a 
statement  of  claim  has  been  struck  out  as  show- 
ing no  cause  of  action.  [Stirling,  L.J. — Why 
should  we  assume  that  no  memorandum  ia 
writing  will  not  be  discovered  before  the  trial 
comes  on  P  It  may  be  that,  on  obtaining  dis^ 
covery  of  your  client's  documents,  the  plaintiff 
may  find  sufficient  to  satisfy  the  Statute  of 
Frauds.]  That  would  apply  to  every  application 
to  strike  out  a  statement  of  claim  as  showing  no 
reasonable  cause  of  action.    He  referred  to 

Worthing(<m  and  Co.  v.  Belton,  18  Times  L.  B«p. 
438. 
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Montague  Ltuh,  E.G.  and  Bose-Innes,  for  the 
plaintiff,  were  not  called  npon. 

GoLLiNS,  M.B. — I  think  that  this  appeal  fails. 
It  is  an  application  b^  the  defendant  to  strike  out 
the  statement  of  claim  on  the  groand  that  it 
discloses  no  reasonable  caase  of  action.  The 
action  is  brought  for  breach  of  an  agreement, 
'which,  on  the  face  of  the  statement  of  claim,  is 
one  that  is  not  to  be  performed  within  one  year 
from  its  making.  The  defendant  contends  that 
because  the  statement  of  claim  shows  upon  its 
face  that  sect.  4  of  the  Statute  of  Frauds  might 
be  an  answer  to  it,  it  ought  therefore  to  be  struck 
tvat,  Now,  in  the  first  place,  this  section  of  the 
Statute  of  Frauds  does  not  goto  merits,  it  merely 
deals  with  evidence.  It  is  in  the  option  of  the 
defendant  in  every  case,  whether  or  not  he  shall 
set  up  the  objection  which  the  section  enables  him 
to  set  up.  Therefore,  to  say  that  this  statement 
of  claim  shows  no  cause  of  action  involves  a 
misconception.  It  does  show  a  cause  of  action. 
It  is  not  for  us  to  say  whether  or  not  the  defen- 
dant will  raise  any  objection  to  it  on  the  ground 
of  the  statute.  There  is  no  inherent  weakness  in 
the  statement  of  claim.  As  I  have  said,  the 
objection  that  the  defendant  may  raise  in  his 
defence  is  one  that  goes  purely  to  evidence. 
Though  the  plaintifC  may  not  have  any  memo- 
'  randum  or  note  of  the  agreement  in  writing 
which  would  satisfy  the  statute,  yet  such  a 
memorandum  or  note  may  be  in  existence,  and 
until  the  plaintiff  gets  discovery  it  is  impossible 
to  say  whether  or  not  such  a  memorandum  may 
be  brought  to  light.  At  this  stage  of  the  case  we 
nannot  interfere  and  stop  the  action.  Order 
XXY.,  r.  4,  does  not  seem  to  me  to  have  been 
designed  to  meet  this  kind  of  case.  It  was  sug- 
gested that  if  we  dismissed  this  appeal  our  deci- 
sion would  have  far-reaching  consequences  in 
other  cases.  I  do  not  myself  see  any  public  mis- 
fortune in  our  holding  that,  under  this  rule,  we 
ought  not  to  stop  the  present  action.  The  objeo- 
don  under  the  Statute  of  Frauds  does  not  go  to 
the  cause  of  action,  but  only  to  the  evidence  by 
which  the  plaintiffs  case  is  supported.  It  would 
be  premature,  therefore,  to  stop  the  action  at  this 
stage. 

Stibling,L.J.-I  agree,      j^^^al  dtsmmed. 

Solicitor  for  the  plaintiff,  B.  8.  8.  Walker. 
Solicit  ore  for  the  defendant.  Cox  and  Lafone. 


HIGH    COURT   OF  JUSTICE. 

CHANGBET  DIVISION. 

July  6,  7,  and  8. 

(Before  SwiNFKN  Eadt,  J.) 

Pbase  v.  GorsTNAT.  (a) 

Sellled  land — Tenant  for  life — Lease  of  park  and 
water  supply  from  mansion-house  —  Validity 
— '•  Park  " — "  Pleasure  grounds  and  park  and 
lands  {if  any)  usually  occupied"  urith  mansion- 
house— Settled  Land  Act  1890  (53  &  54  Viet, 
e.  69),  s.  10. 

The  tenant  for  life  of  a  settled  estate  comprising 
(inter  alia)  a  mansion-house,  park,  and  farm, 

(a)  Reported  by  J.  Tbvbtbah,  Eiq.,  Buriitar-kt-Lsv. 


the  park  consisting  of  ancient  pasture  land  with 

ornamental  timber  thereon,    but  withotU   deer, 

entered  into  a  written  agreement  to  let  the  park 

and  a  supply  of  water  from  the  mansion-house 

with  the   farm,  witTiout  obtaining  either    the 

consent  of  the  trustees  of  the  settlement  or  an 

order  of  the  court,  and  on  her  death  the  succeeding 

tenant  for    life    served  on  the   lessees  under 

the  agreement  a  notice  to  give  up  possession, 

which  they  refused  to  do. 

In  an  action  by  the  succeeding  tenant  for  life 

against    the    lessee    claiming    delivery    up    of 

vossession  of  the  property  on  the  ground  that  the 

letting  was  invalid  under  sect.  10  of  the  Settled 

Land  Act  1890  : 

Held,  that  the  agreement  to  let  the  park,  and  also 

the  water  supply  from  the  mansion-house,  which 

involved  the  creation  of  an  easement  over  the 

mansion-house,  made  without    the  consent  of 

the  trustees  of  the  settlement  or  an  order  of  the 

court,  was  invalid  for  non-conipliance  with  the 

provisions  of  sect.  10  of  the  Settled  Land  Act 

1890. 

Action  to  recover  possession  of  land  forming 

part  of  a  settled  estate  on  the  ground  that  the 

agreement  for  a  lease  under  which  the  tenants 

were    in   occupation  was  invalid  by  reason  of 

sect.  10  of  the  Settled  Land  Act  1890. 

In  Feb.  1890  John  Bonlderson  Barkworth,  the 
settlor,  purchased  the  property  in  question,  which 
was  described  as 

A  freehold  reaidential  estate  known  as  Woodlands 
and  Eaat  Leigh,  oompriiiDg  a  very  oonvenient  and 
piotntecqae  family  residenoe,  seated  in  a  finely  timbered 
park,  and  .  .  .  snrronnded  by  charmingly  diapoaed 
pleiaore  gronnds,  containing  aome  splendid  apeoimen 
foreata,  ornamental  timber,  atabling,  ontbnildinga,  glaaa- 
honsea ;  a  pretty  bat  smaller  gentleman's  reaidenoe 
known  as  Woodlanda  Cottage,  with  atabling,  oat- 
boildinga,  and  gronnds ;  a  oapitid  farm,  knoim  as  Eaat 
Leigh  Farm,  with  excellent  honae  and  very  oonvenient 
farm  buildings,  some  amall  holdinga,  and  oottagea  and 
gardens,  the  whole  comprising  an  area  of  about  312 
aorea,  all  in  capital  order  and  cultivation,  a  large  pro- 
portion being  firat-olass  grass  land  let  to  responsible 
tenants.  .  .  . 
The  description  of  the  park  was : 
The  park  of  abont  SS  acrea  is  bsantifiilly  timbered 
and  fringed  with  plantations  and  shrnbberies,  throngh 
which  pleasant  walks  have  been  made,  known  as  the 
"Emsworth  Walk"  and  the  "Havant  Walk."  The 
leaidence  with  the  gronnda  and  part  of  the  park  is 
in  band ;  the  remainder  of  the  park  is  let  with  other  lud 
on  a  yearly  tenancy. 

In  1891  John  Boulderson  Barkworth  also  pur- 
chased in  fee  four  closes  of  land'adjoining  Ssuth 
Leigh  Farm  lands. 

John  Boulderson  Barkworth  resided  at  East 
Leigh  mansion-house  up  to  the  time  of  his  death. 
It  was  established  by  evidence  that  he  never 
let  on  lease  either  the  upper  or  lower  part  of  the 
park,  but  merely  allowed  the  grass  to  be  fed  off 
them,  and  that  they  weie  occupied  with  the 
mansion-house.  Also  that  the  park  consisted  of 
a  piece  of  ancient  pasture  land  of  over  50  acres 
in  extent,  with  large  forest  trees  of  an  ornamental 
character  standing  in  the  open  and  not  in  hedge- 
rows. 

John  Boulderson  Barkworth  died  on  the  19th 

Oct  1893,  having  by  his  will,  dated  the  9th  May 

1893  and  proved  on  the  lat  Jan.  1894,  appointed 

trustees  for  the  purposes  of  the  Settled  Land 

Jigitized  by  VjOOQ IC 


842— Vol.  xci.] 


THE  LAW  TIMES. 


[Not.  19,  1804. 


OHA.N.  DiT.] 


Fba^k  v.  Coustnat. 


[Ohan.  Dit. 


Aoto  1882  to  1890,  and  settled  his  estate  to  the 
use  of  his  widow  for  life  without  impeachment  of 
waste,  with  remainder  to  the  use  of  the  plaintiff 
Joseph  Robinson  Pease  without  impeachment  of 
waste,  with  remainder  to  the  use  of  his  first  and 
eyeiT  other  son  in  tail. 

The  mansion-house  was  supplied  with  water 
from  a  reservoir  placed  on  a  tower,  into  which  the 
water  was  pumped  up  from  a  well  by  an  enf;ine ; 
and  when  the  house  was  onoocnpied  the  enarine 
was  not  kept  workine.  In  the  testator's  lifetime 
the  farm  and  lands  comprised  in  the  estate 
obtained  their  water  supplj  from  wells  and  a 
pond ;  bnt  after  his  death  bis  widow,  then  tenant 
for  life  of  the  estate,  laid  on  a  water  supply 
from  the  water  tower  of  the  mansion-house  to 
the  farm  and  buUdings  known  as  South  Leigh 
Farm. 

By  an  agreement  (not  under  seal),  dated  the 
30th  Sept.  1902,  the  testator's  widow  agreed  to  let 
to  William  Courtnay  and  Jacob  Hinzman 
Gmirtnay,  the  defendants  to  the  action,  the  South 
Leigh  i'arm,  consisting  of  a  farmhouse,  farm 
buildings,  and  other  lands  included  in  the  South 
Leigh  Estate,  for  the  term  of  seven  or  fourteen 
years  from  the  29th  Sept.  1902,  with  power  for 
either  party  to  determine  the  lease  after  the  first 
seven  years  as  therein  mentioned,  at  the  rent  of 
350L,  subject  to  certain  restrictions  as  to  cutting 
hay,  and  the  preservation  of  fruit  trees  and 
timber  on  part  of  the  lands  situate  near  the 
mansion-house. 

The  agreement  also  included  a  supply  of  water 
to  the  farm  from  the  water  tower  of  the  mansion- 
house,  free  of  cost  to  the  tenants,  but  subject 
to  the  obligation  on  their  part  of  keeping  nil  taps, 
joints,  and  pipes  above  ground  in  repair,  which 
would  render  it  necessary  to  work  the  water 
en^e,  even  when  the  mansion-house  was 
unoccupied,  in  order  to  supply  the  farm.  And 
the  lady  thereby  agreed  to  execute  a  lease  to  the 
tenants,  in  accordance  with  the  terms  of  the 
agreement. 

It  was  held  on  the  evidence  that  the  lands 
comprised  in  this  agreement  included  part  of  the 
park  and  lands  usually  occupied  with  the  mansion- 
house  within  sect.  10  of  the  Settled  Land  Act 
1890. 

Neither  the  consent  of  the  trustees  for  the 
purposes  of  the  Settled  Land  Acte  of  the  settle- 
ment created  by  the  testator's  will  nor  an  order 
of  the  court  was  obtained  to  authorise  the  making 
of  the  agreement. 

The  tenants,'  acting  on  the  faith  of  the  ag;ree- 
ment,  paid  2002.  to  the  outgoing  tenant  and 
entered  into  possession  of  the  property  comprised 
therein,  but  never  applied  for  the  lease  of  the 
property  in  accordance  with  the  agreement. 

The  testator's  widow  died  on  the  25th  Oct. 
1902. 

On  the  3rd  July  1903  the  plaintiff,  Joseph 
Robinson  Pease,  the  succeeding  tenant  for  lue 
of  the  South  Leigh  Estete,  served  on  the  defen- 
dante  a  notice  requiring  them  to  deliver  up 
possession  of  the  property  on  the  29th  Sept. 
following,  and  warning  them  that  if  they  held 
over  the  premises  after  that  date  they  would  be 
liable  to  pay  double  value ;  but  they  declined  to 
comply  with  the  notice. 

This  was  an  action  by  Joseph  Robinson  Pease 
and  his  eldest  son,  the  tenant  in  tail  in  remainder 
of  the  property,  against   the  tenanto,  claiming 


(inter  alia)  to  recover  possession  of  the  property 
comprised  in  the  agreement. 

The  defendante  by  their  defence  and  counter, 
claim  claimed  as  against  Joseph  Robinson  Pease 
(infer  alia)  specific  performance  of  theagmement, 
and  that  he  might  be  ordered  to  execute  a  lease 
in  conformity  therewith,  and  as  against  the  legal 
personal  representetive  of  the  testator's  widow 
damages  for  the  loss  suffered  by  them,  including 
the  loss  of  money  laid  out  upon  the  land  on  the 
faith  of  the  agreement  made  by  her  without  the 
consent  of  the  trustees  of  the  settlement  or  of 
the  court,  which  she  ought  to  have  obtained. 

Sect.  10  of  the  Settled  Land  Act  1890  pro- 
vides : 

(1)  From  and  after  the  pasBing  of  this  Aot  aeotion 
fifteen  of  the  Aot  of  1882,  relating  to  the  sale  or  laaaiiiff 
of  the  prinoipal  muuion-houBe,  ihall  be  and  the  same 
is  hereby  repealed.  (2)  Notwithatuiding  anything  con- 
tained in  the  Aot  of  1882  the  prinoipal  mansion-hoaae 
(if  any)  on  any  uttled  land  and  the  pleaaore  gronnde 
and  park  and  lands  (if  any)  nsnally  ooonpied  therewith 
shall  not  be  sold,  ezohanged,  or  leased  by  the  tenant 
for  life  withont  the  consent  of  the  trnstees  of  the  aettU* 
ment  or  an  order  of  the  oonrt.  (3)  Where  a  honse  is 
nanally  ooonpied  as  a  farmhonse,  or  where  the  sits  of 
any  honse  and  the  pleasnre  grounds  and  park  and  land* 
(if  any)  nsaally  ooonpied  therewith  do  not  togvUier 
exceed  twenty-firs  aorei  in  extent,  the  home  is  not  t» 
be  deemed  a  prinoipal  muuion-honae  within  the  meaninff 
of  this  leotion. 

Micklem,  K.O.  and  E.  F.  BaU  for  the  pltuntifFs. 
— ^The  agreement  for  a  lease  under  which  the 
defendants  hold  possession  ought  to  be  set 
aside  (1)  because  it  includes  part  of  the 
park  belonging  to  the  mansion-house^  and  (2> 
Decanse  it  includes  a  supply  of  water  from  the 
mansion-house,  and  no  consent  of  the  trustees  of 
the  settlement  or  order  of  the  court  authorising 
the  lease  was  obtained  by  the  lessor  as  required 
by  sect  10  of  the  Settled  Land  Aot  1890.  The 
park  was  occupied  with  the  mansion-house  by 
the  settlor,  who  only  let  the  grazing  of  it ;  bet, 
whether  the  park  was  usually  occupied  with  the 
mansion-house  or  not,  a  lease  of  it  comes  within 
that  section,  as  the  words  "  usually  occupied 
therewith "  refer  only  to  the  words  "  lands  (if 
any)  "  and  not  to  the  words  "  pleasnre  grounds 
and  park."  Also  the  tostetor's  widow  as  tenant  for 
life  of  the  settled  estate  was  not  entitled  to  grant  to 
the  tenants  an  easement  over  the  mansion-house  by 
including  in  the  agreement  a  right  of  a  watcnr 
supply  from  the  mansion-house  : 

Dotaager  Ducheu  of  Suthmland  v.  Duke  of  Suthmr- 
Und,  69  L.  T.  Bep.  186 ;  (1893)  3  Ch.  169. 

George  Cave,  E.O.  and  J.  Bolt  for  the  tenante. 
—  The  agi-eement  for  a  lease  does  not  come 
within  sect.  10  of  the  Settled  Land  Act  1890  se 
as  to  require  either  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  court,  because 
the  part  which  is  comprised  therein  of  the  South 
Leigh  park  was  not  usually  occupied  with  the 
mansion-house.  To  bring  the  agreement  within 
the  section,  that  part  of  the  park  must  have  been 
usually  occupied  with  the  mansion-house,  the 
words  "  usually  occupied  therewith "  in  that 
section  governing  the  word  "  park  "  as  well  aa 
lands  (if  any).  Then  the  park  in  question  is  not 
a  legal  park  so  as  to  come  within  the  meaning  of 
the  word  "  park  "  in  that  section.  To  oonstitnto 
a  legal  park  certain  things  are  necessary,  "  vert," 
"  venison,"  and  "  inolosure,"  and  no  deer  have 
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been  kept  there ;  also  a  grant  from  the  Crown  or 
title  by  prescription : 

Sir  Charlm  Howard's  case,  Cro.  Car.  59. 

The  proyisionof  the  water  supply  to  the  maasion- 
house  and  farm  is  an  improTement  authorised 
by  sect.  25  of  the  Settled  Land  Act  1882  (45  & 
46  Yict.  c.  38),  and  a  lease  of  it  does  not  come 
within  sect  10  of  the  Settled  Land  Act  1890. 
The  tenants  ware  entitled  to  assume  that  the  pro- 
visions of  the  Settled  Land  Acts  were  comjuied 
with  by  the  testator's  widow  when  she  entiered 
into  the  agreement  for  a  lease  to  them.  And, 
assuming  the  agreement  to  be  invalid,  they  are 
«ntitled  to  damages  from  her  peraonal  representa- 
tive for  the  injury  they  suffer  through  her  failure 
to  obtain  the  consent  of  the  trustees  or  an  order 
of  the  court  authorising  the  agreement.  By 
agreeing  to  let,  a  lessor  implies  that  he  has  a  good 
title  to  let : 

Stranlu  v.  8t.  JoKn,  16  L.  T.  Bep.  283 ;  I..  B«p.  2 
C.  P.  376. 

And  the  tenants  are  entitled  to  damages  for  the 
loss  of  their  bargain : 

Day  T.  Bingleton,  81 1..  T.  Eep.  306 ;  (1899)  2  Ch. 

320; 
Bain  y.  Fathergill,  31  L.  T.  Bep.  387 ;  L.  Bep.  E.  & 
I.  App.  158. 

Eve,  E.C.  and  A.  C.  Clausen  for  the  legal 
|>er8onal  representative  of  the  testator's  widow. 
There  was  no  breach  of  any  agreement  by  the 
testator's  widow  in  her  lifetime.  The  tenants 
I  either  investigated  her  title  nor  applied  for  the 
«secntion  of  the  lease  stipulated  for  by  the 
:<  greement,  but  were  content  to  leave  matters  as 
they  were.  The  le^  personal  representative  is 
under  no  liability  to  them. 

J.  Bolt  replied. 

SwiNPEN  Eadt,  J. — The  plaintiffs  object  to 
the  validity  of  the  agreement  for  the  lease  on  the 
f^nnd  that,  having  regard  to  sect.  10  of  the 
Settled  Land  Act  1890,  the  tenant  for  life  could 
not  validly  agree  "to  grant  the  lease  without  the 
consent  of  the  trustees  or  an  order  of  the  court. 
No  consent  of  the  trustees  or  order  of  the  court 
was  obtained.  The  defendants  oontond  that 
the  agreement  is  not  forbidden  by  sect.  10  of  the 
Act  of  1890,  because  the  park  was  not  usually 
occupied  with  the  mansion-house,  and  it  is  said 
that  in  order  to  bring  the  ease  within  that  section 
it  is  necessary  that  the  pleasure  grounds  and  park 
and  lands  should  all  be  usually  occupied  with  the 
mansion-house.  On  the  other  hand,  it  is  con- 
tended that  the  words  "  usually  occupied  there- 
with" in  sub-sect.  2  of  sect.  10  only  govern 
"  lands  (if  any) "  and  not  "  pleasure  grounds  and 
park."  In  my  opinion  the  latter  is  the  correct 
oonstmction  of  the  sub-section.  That  that  is  so 
appears  from  the  language  used  in  the  sub- 
flection:  "Notwithstanding  anything  contained 
in  the  Act  of  1882,  the  principal  manaion-honse, 
and  the  pleasure  grounds  and  park  and  lands  (if 
any)  nsuaUy  occupied  therewith,"  &o. ;  and  it  is 
to  M  observed  that  the  copulative  "and"  is  used 
between  "  pleasure  grounds  and  park  "  and  "  lands 
(if  any)."  Having  regard  to  the  grammatical 
context,  I  am  of  opinion  that  the  words  "  usually 
occupied  therewith"  appljr  only  to  "lands  (if 
any).  This  construction  is  in  accordance  with 
the  repealed  sect.  15  of  the  Settled  Land  Act  1882, 
which  provided  that,  "  notwithstanding  anything 


in  this  Act  the  principal  mansion-house  on  any 
settled  land,  and  the  demesnes  thereof,  and  other 
lands  usually  occupied  therewith,  shall  not  be 
sold  or  leased  by  the  tenant  for  life,  without  the 
consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  court."  In  sect.  10  of  the  Act  of 
1890  the  words  "  demesnes  thereof  "  are  expanAed 
into  "pleasure  grounds  and  park."  Under  the 
circumstances,  and  apart  from  any  question  of 
fact  as  to  whether  the  park  was  or  was  not  usually 
occupied  with  the  mansion-house,  I  am  of  opinion 
that  the  tenant  for  life  had  no  right  to  let  the 
park  without  the  consent  of  the  trustees  or  an 
order  of  the  court.  Then  it  is  contended,  on 
behalf  of  the  defendant  lessees,  that  the  park  in 
question  is  not  a  park  at  all,  and  that  the  word 
"  park  "  as  used  in  the  Settled  Land  Acts  meant 
the  ancient  legal  park  known  to  the  common 
law.  It  is  said,  and  said  truly,  that  such  a  park 
required  three  things — viz.,  "vert,"  "venison," 
and  "inclosure,"  and,  further,  that  a  grant  of  the 
Crown  or  prescription  was  also  necessary. 
Without  considering  the  necessity  of  the  lattw, 
it  is  clear  that  "  vert,"  "  venison,"  and 
"  inclosure  "  were  necessary  to  a  park.  In  Sir 
CharUg  Howard's  case  (Oro.  Car.  59),  when  the 
King,  being  seised  in  fee  of  a  certain  park,  had 
by  his  iletters  patent  under  the  Great  Seal* 
granted  offieium  custodis  of  the  park  to  Sir 
Charles  Howard,  all  the  justices  and  barons  of 
the  Court  of  Exchequer  met  to  decide  the  ques- 
tion whether,  after  the  deer  had  been  granted 
away,  any  park  remained,  and  they  all  agreed 
"  that  the  park  is  well  dissolved,  and  shall  no 
more  be  accounted  a  park,  all  the  deer  being 
destroyed,  for  a  park  consisteth  of  'vert'  and 
'  venison '  and  '  inclosure,'  and  if  it  be  determined 
in  any  one  of  them  it  is  a  total  disparking ;  and, 
notwithstanding  the  grant  of  the  office,  the  owner 
may  well  dispark  it."  Bat  it  appears  to  me  that 
the  word  "  park "  in  the  Settled  Land  Aoto  is 
not  used  in  ite  technical  or  legal  sense,  but 
according  to  ite  meaning  in  common  parlance. 
In  the  Imperial  Dictionary,  after  a  defini- 
tion of  "park"  in  the  legal  sense,  a  second 
meaning  is  given  as  "a  considerable  extent  of 
pasture  and  woodland,  surrounding  or  adjoining 
a  xiansion-house,  devoted  to  purposes  of  recrea- 
tion or  enjoyment,  but  chiefly  to  the  support  of  a 
herd  of  deer,  though  sometimes  to  cattle  and 
sheep."  A  third  meaning  given  is,  "  any  piece  of 
public  ground,  generally  in  or  near  a  large  town, 
laid  out  and  cultivated  for  the  sole  purpose  of 
pleasure  and  recreation,  without  any  reference  to 
the  size  of  the  ground  or  the  style  oi  the  arrange- 
ment." It  is  as  bearing  the  second  meaning  that 
the  work  "park"  is  used  in  the  Settled  Land 
Acts.  The  park  in  the  present  case  oonsiste  of  a 
piece  of  ancient  pasture  land  of  about  50  acres  in 
extent,  with  a  considerable  quantity  of  ornamental 
timber — ^forest  trees  of  an  ornamental  character 
— standing  in  the  open  and  not  hedgerows,  and 
growing  to  a  great  size,  as  appears  from  the 
photographs  and  the  evidence.  Upon  the  evidence 
I  have  no  doubt  that  this  is  a  park  within  the 
meaning  of  the  Settled  Land  Acts.  It  should  be 
observed  that  sub-sect.  3  of  sect.  10  of  the  Act 
of  1890  merely  excludes  a  house  from  being 
deemed  a  principal  mansion-house  within  the 
meaning  of  the  section  "  where  the  site  of  any 
house  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith  do  not 
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altogether  exceed  25  acres  in  extent."  Aiijtiiing 
exceeding  that  limit  is,  as  regards  area,  to  be 
considered  a  park.  If  it  were  necessair  to  deter- 
mine whether  the  upper  and  lower  portions  of  the 
park  were  oocnpied  with  the  mansion-house  I 
should  come  to  the  concluaion  on  the  evidence 
th^  they  were.  The  evidence  shows  that  the 
settior  never  leased  either  the  upper  or  lower  part 
of  the  park,  bnt  merely  let  the  grazing.  Then  it 
is  said  that  the  tenant  for  life  could  not  grant  an 
easement  over  the  mansion-house  by  that  agree- 
ment, and  that  it  is  invalid  on  that  ground.  It 
provides  that  the  water  supply  from  the  tower  to 
the  farm  and  buildings  should  be  continued  free 
of  any  costs  to  the  tenants  except  so  far  as  keep- 
ing ail  taps,  joints,  and  pipes  in  repair  above 
ground.  It  appears  that  at  the  date  of  the 
settlor's  death  the  farm  and  lands  were  supplied 
with  water  from  wells  and  a  pond.  After  his 
death  his  widow,  the  then  tenant  for  life,  laid  on 
a  water  supply  tx>  the  farmhouse  and  other  parts 
of  the  land  from  the  water  supply  to  the  mansion- 
house.  The  mansion-house  was  supplied  o^  a 
large  reservoir  placed  upon  a  tower,  into  which 
the  water  was  pumped  from  a  well  by  means  of 
an  engine.  When  the  mansion-house  was  not 
oocnpied  the  engine  was  not  worked ;  but  it  would 
4)6  necessary  to  work  it  if  the  obligation  to  supply 
the  farm  stands  good.  In  my  judgment,  tnis 
provision  binding  succeeding  tenants  for  life  to 
work  the  engine  is  one  whicn  a  tenant  for  life  is 
not  entitled  to  insert  in  an  agrement.  It  was 
decided  by  Homer,  J.  in  Dowager  Dueheit  of 
Sutherland  v.  Duke  of  Sutherland  (ubi  sup.)  that 
"though  sect  10  (of  the  Act  of  1890)  does  not 
repeat  the  words  in  sect.  6  (the  leasing  section)  of 
the  Act  of  1882,  '  or  any  part  thereof,  or  any 
easement,  right,  or  privilege  of  any  kind,  over 
or  in  relation  to  the  same.'  it  has  the  same 
operation  and  effect  as  if  those  words  had  been 
repeated."  "  It  would,  indeed,"  as  Bomer,  J. 
said,  "be  absurd  if  a  tenant  for  life  could 
not,  without  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  court,  sell 
or  lease  the  mansion-house,  but  could,  neverthe- 
less, without  such  consent  or  order,  sell  or  lease  ' 
a  part  of  it  or  an  easement  over  it."  On  this 
ground,  also,  it  appears  to  me  that  the  agreement 
is  invalid.  It  fouows  that  the  first  plaintiff  is 
entitled  to  a  declaration  that  the  lease  is  invalid 
as  against  him,  and  to  an  order  for  possession  and 
payment  of  mesne  profits,  on  the  footing  of  the 
existing  rent.  Then  there  is  a  counter-claim  by 
the  defendant  lessees.  The  first  part  is  as  against 
the  first  plaintiff  for  specific  performance  of  the 
agreement  and  that  he  may  be  ordered  to  execute 
a  lease  in  conformity  therewith.  That,  of  course, 
fails.  Then  in  the  alternative  the  defendant 
lessees  claim  damages  against  the  defendant,  the 
legal  personal  representative  of  the  late  tenant 
for  life.  It  is  said  that  an  agreement  to  grant  a 
lease  means  an  agreement  to  grant  a  valid  lease, 
and  that,  as  by  reason  of  objections  upon  which 
the  plaintiffs  have  succeeded  no  valid  lease  can 
now  be  granted,  the  estate  of  the  late  tenant  for 
life  is  liable.  The  agreement  does  not  contain 
any  provisions  for  the  showing  by  the  lessor  of  a 
good  title  or  for  allowing  the  lessees  to  investi- 
gate the  lessor's  title.  It  is  said  that  the  late 
tenant  for  life  ought  to  have  applied  to  the 
trustees  for  their  consent  to  the  agreement,  and 
that,  not  having  done  so,  her  es&te  is  liable  in 


damages,  and  Day  v.  Bittgleion  [ubi  sup.)  wa» 
relied  on  in  support  of  that  contention.  In  that- 
case  what  happened  was  this — the  defendant 
induced  the  lessor  to  refuse  his  consent  and 
plaintiff,  the  purchaser,  thus  lost  his  bargain. 
Lord  Lindley  there  said  :  "  But  if  Singleton  could 
have  gob  the  lessor's  consent  and  would  not— 
— still  more,  if  the  refusal  of  that  consent  was 
procured  by  Singleton — Day  would  have  had  a 
right  of  action  for  damages  against  Singleton  for 
a  breach  of  his  duty  to  obtain  the  lessor's 
consent,  it  being  in  his  power  to  obtain  it."' 
If  the  consent  could  not  have  been  obtained  the 
case  would  come  within  Bain  v.  FothergiU  {ubi 
sup.),  where  it  was  held  that  the  damages  must 
be  confined  to  the  costs  of  investigating  the  title. 
In  point  of  fact  it  does  not  appear  that  the  defen- 
dant lessees  ever  asked  for  the  lease.  The  tenant 
for  life  died  on  the  25th  Ost.  1902,  twenty-fiv» 
days  after  the  execution  of  the  agreement:,  without 
any  application  having  been  made  to  her  for  the 
lease.  If  it  was  a  case  in  which,  as  was  suggested, 
the  trustees  would  have  given  their  consent  if 
applied  to  for  it,  why  did  they  not  give  it  to  a. 
lease  by  the  next  tenant  for  life?  The  real 
answer  to  the  claim  is  that  there  was  no  breach 
whatever  of  the  agreement  by  the  tenant  for  life 
in  her  lifetime.  The  defendants  never  stipulated 
for  an  investigation  of  her  title,  and,  moreover, 
if  a  lease  had  been  granted  it  would  have. 
contained  a  qualified  covenantfor  quieten  joyment. 
In  my  judgment  the  defendant,  the  personal 
representative  of  the  late  tenant  for  life,  is 
under  no  liability  in  respect  of  the  lease.  It  is 
not  a  ease  of  total  failure.  The  defendants  hav» 
entered  into  possession  of  the  premises  and 
occupied  them  for  nearly  two  years.  The  counter- 
cUim  wholly  fails  and  must  be  dismissed  with 
costs. 

Solicitors :  Hughes,  Hooker,  and  Co. ;  PowelL 
and  Rogers,  tor  E.  B,.  Longerofl,  Havant,  Hants ;. 
Cotlyer-Bristou!,  Hill,  Curtis,  Booth,  and  Co. 


KING'S  BENCH  DIVISION. 

Wednesday,  April  27. 

(Before  Lord  Alvbsstonb,  C.J.,  Wct^ls  and 

Kennedy,  JJ.) 
Bbasb  v.  London  County  Ootjncil.  (a) 

Factory — "  Tenement  factory  " — Means  of  escape 
from  fire — Building  let  out  in  separate  parts  as 
factories — Each  occupier  producing  his  own 
mechanical  power — Power  not  supplied  from 
common  source — Factory  and  Workshop  Act 
1901  (I  Edw.  7,  e.  22),  ««.  14, 149. 

By  sect.  149  of  the  Factory  and  Workshop  Ad 
1901  a  "  tenevMrd  factory  "  is  defined  as  meaning 
"  a  factory  where  mechanical  power  is  supplied 
to  different  parts  of  the  same  ouHding  occupied 
by  different  persons  for  the  purpose  of  any 
manufacturing  process,"  &e. 

Held,  that  the  words  "  supplied  to  different  parts  of 
the  same  huUding,"  mean  "  supplied  from  one 
common  source"  to  the  different  oarts  of  <i^e 
building,  and  that,  to  bring  a  buuding  within- 
the  section  as  a  "  tenement  factory,"  the 
mechanical  power  must  be  supplied  to  the 
different  parts  from  one  common  source ;  and, 
consequently,  where  a  building  is  let  out  in- 
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difftrent  partt  <u  faetoriet,  and  the  oeeupUr  of 
each  part  or  factory  produces  hi»  own  mecnanieal 
power,  and  i»  not  sillied  with  it  from  a  common 
source,  the  building  la  not  a  "  tenement  factory  " 
vnthin  the  meaning  of  the  leclion,  and  therefore 
does  not  come,  as  being  one  factory  trithin  the 
provinon*  of  leei.  14  at  to  the  meant  of  eteape  in 
ea»e  of  fire. 
Toiler  V.  Spiers  and  Pond  Limited  (87  L.  T.  Rep. 
578  ;  (1903)  1  Ch.  362)  approved  and  followed. 

Case  stated  by  an  arbitrator  under  Beot.  14,  anb- 
•ect.  3,  of  tbe  Factory  and  Workshop  Act  1901, 
in  an  arbitration  betvreen  William  Brass  and  the 
London  County  Gounoi]. 

By  a  notice  in  writinfr,  dated  the  3rd  Jane  1902, 
given  bv  the  London  Goanty  Gounoil  (herein 
caUed  tne  coanoil)  to  William  Brass,  tbe  oirner 
of  the  premises.  No.  31a,  Old-street,  and  No.  90, 
Goswell-road,  Finsbnry,  in  tbe  county  of  London, 
after  reciting  that  the  premises  were  a  tenement 
factory  within  tbe  meaninif  of  the  Factory  and 
Workshop  Act  1901,  and  that,  by  sect.  14  of  that 
Act  it  was  proYided  that  tbe  whole  of  a  tenement 
factory  should,  for  tbe  purposes  of  such  section 
be  deemed  to  be  one  factory  and  that  more  than 
forty  persons  were  employed  in  suob  factory,  and 
that  the  council  had  ascertained,  pursuant  to  tbe 
provisions  of  sect.  14,  sub-sect.  2  of  the  Act,  that 
that  factory  was  not  provided  with  such  means 
of  escape  in  case  of  fire,  for  tbe  persons  employed 
therein  as  could  reasonably  be  required  under  the 
circnmstances  of  tbe  case,  tbe  council  required 
William  Brass  to  carry  out  the  measures  therein 
specified,  which  in  tbe  opinion  of  the  counoil  were 
necessanr  for  providing  such  means  of  escape  as 
aforesaid. 

Thereupon  a  difference  arose  between  W.  Brass 
and  the  council,  under  sect.  14,  sub-sect.  2,  of 
the  Act,  and  such  difference  was  referred  to 
arbitration  under  sub- sect.  3  of  that  section,  and 
an  umpire  was  duly  appointed  to  decide  on  points 
on  which  the  arbitrators  might  differ. 

The  arbitrators  differed  and  were  unable  to 
agree  on  the  award,  and  the  umpire  appointed  a 
day  to  proceed  with  the  arbitration,  on  which  day 
the  parties  appeared  before  tbe  umpire  by  their 
counsel,  solicitors,  and  witnesses  on  the  part  of 
the  Roancil,  and  it  was  submitted  on  behalf  of  Mr. 
Brass  that  the  premises  were  not  a  tenement 
factory  within  the  definition  of  tenement  factory 
in  sect.  149  of  the  Act,  and  the  umpire,  having 
heard  and  considered  the  evidence  and  arguments 
of  the  parties  upon  the  point,  consented  at  tbe 
request  of  Mr.  Brass,  and  with  the  assent  of  the 
council,  to  state  this  case  for  the  opinion  of  the 
oovirt  npon  tbe  question. 

Tbe  premises  consisted  of  three  floors  and  a 
basement  under  part  of  the  ground  floor,  and 
were  occupied  in  part  by  a  company  called  tbe 
Paper  Cutting  Company  Limited,  whose  business 
consisted  of  unwinding  paper  from  large  rolls 
and  cutting  and  perforating  the  same  for  toilet 
purposes ;  in  part  by  Messrs.  Pillivant  and  Co., 
who  carried  on  the  manufacture  of  wood  and 
cardboard  boxes,  and  tbe  rest  of  the  premises  was 
used  by  the  owner,  Mr.  Brass,  as  a  builder's 
store. 

Annexed  to  and  forming  part  of  this  case  were 
three  plans,  numbered  respectivelT  1,  2,  and  3. 
Plan  No.  1  comprised  a  plan  of  the  ground 
floor  of  the  premises,  a  plan  of  the  basement 


which  extended  under  part  only  of  tbe  ground 
floor,  and  a  block  plan  of  the  premises.  Plan 
No.  2  was  a  plan  of  tbe  first  floor,  and  plan 
No.  3  was  a  plan  of  the  second  floor  of  the 
premises.  The  part  of  the  premises  occupied  by 
tbe  Paper  Catting  Company  was  coloared  red  on 
the  plan  and  lettered  A ;  the  part  occupied  by 
Messrs.  Pillivant  and  Go.  was  coloured  blue  and 
was  lettered  B  and  B 1 ;  and  the  part  occupied  by 
Mr.  Brass  was  coloured  brown  and  lettered  G. 
The  entire  area  coloared  by  buildings  on  the 
ground  floor  was  about  13,700  superficial  feet, 
exclusive  of  yards  and  open  spaces. 

Block  A,  coloured  red  on  the  plan — that  is,  tbe 
part  of  the  premises  occupied  by  tbe  Paper  Cut- 
ting Company — was  approached  from  G^swell- 
road  under  a  gateway  lading  to  an  open  yard,  and 
consisted  of  a  manufactory  on  the  ground  floor 
about  77ft.  long  by  about  67ft.  wide,  partially 
covered  by  a  slate  I03f  and  lighted  by  skyligbte. 
It  was  fitted  with  nine  large,  eight  smaller,  and 
fifteen  small  cutting  machines  and  an  unwinding 
machine,  all  driven  by  a  gas  engine  belonging  U> 
the  Paper  Cutting  Company  in  the  south-east 
comer;  about  twenty -five  persons  (males  and 
females)  were  employed  in  this  block.  The 
hatched  part  on  the  south  side,  about  66ft.  long 
by  24ft  wide,  had  two  stories  above  tbe  ground 
floor,  both  oocnpied  by  Messrs.  Pillivant  and  Co., 
and  the  only  separation  between  the  ground  floor 
of  this  part  and  the  first  floor  above  was  a  floor 
constructed  of  wood  joists  bearing  on  iron  girdera 
and  covered  with  deal  floor  boards.  There  were 
no  communications  between  this  block  and  th& 
rest  of  tbe  premises. 

Block  B  (coloured  blue) — the  part  occupied  by 
Messrs.  Pillivant  and  Co. — was  approached  by 
the  open  gateway  leading  from  Old-street  into 
a  yard.  On  the  west  side  was  a  building  95ft. 
long  by  34ft.  wide,  consisting  of  basement  and 
ground  floor  lighted  by  skylights  along  the  west 
side.  Tbe  first  and  second  floors  of  this  block 
were  the  same  length  as  the  lower  ones,  bub 
about  26ft.  wide  only,  and  with  windows  on  both 
sides.  The  floors  were  all  open  with  wood  joista 
bearing  on  iron  girders  and  covered  with  deal 
floor  Mards,' except  a  part  of  the  ground  floor 
over  the  drying  room.  The  basement  was  occu- 
pied chiefly  as  a  store  for  wood  and  cardboard, 
and  for  cutting  and  drying  rooms,  but  in  the 
north-east  comer  was  a  steam  engine  boiler  and 
a  fuel  store  belonging  to  Messrs.  Pillivant  and 
Co.,  inclosed  with  weiIIs,  and  a  steam  cutting 
machine.  The  ground  floor  was  used  as  offices, 
warehouse,  and  cutting  room,  and  there  were  five 
steam  cnttini;  machines  on  this  floor.  The  firsf 
and  second  floors  were  used  for  cardbox  making, 
and  on  these  floors  there  were  a  number  of  small 
machines  worked  by  steam  power.  At  the  north- 
west comer  on  each  floor  there  was  a  small 
doorway  leading  to  block  B  1  fitted  with  iron 
doors. 

Block  B  1,  and  the  purposes  for  which  it  waa 
used,  were  described  by  tbe  plans.  It  was  occu- 
pied in  connection  with  Block  B,  and  there  were 
in  all  eighteen  machines  on  the  first  and  second 
floors  of  block  B  1. 

The  whole  of  tbe  maobinea  in  blocks  B  and  B  1 
were  driven  by  steam  power  from  the  engine  in 
the  badement  of  block  B. 

There  were  employed  in  the  basement  of 
block   B  six  persons,   on   the  ground  floor  of 
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block  B  nineteen  persons,  on  the  first  floors  of 
blocks  B  and  B  1  aooat  aeventy-foar  persons,  and 
on  the  second  floor  of  these  blocks  about  f ortj- 
two  persons. 

Block  C,  naed  by  Mr.  Brass  as  a  store,  was 
bounded  on  the  east  by  a  brick  wall,  and  on  the 
west  was  divided  on  the  first  and  second  floors 
from  block  B  by  a  fir  quarter  partition,  ooTored 
on  both  sides  with  match  boar^ng,  and  doors 
on  each  of  these  floors  led  into  a  lobby  common 
to  Messrs.  Fillivant  and  Co.  and  Mr.  Brass.  The 
roof  over  B  1  and  C  was  wood  covered  with  pan- 
tiles, but  without  any  separation  between  the 
parts  over  the  two  blocks. 

A  fire-resistin);  staircase  situated  in  the  south- 
east comer  of  block  B,  inclosed  with  walls  and 
constructed  in  accordance  with  the  requirements 
of  the  council,  gave  access  to  all  the  floors  and  to 
the  roof  over  block  B.  This  roof  was  of  timber 
oovered  with  slates,  and  no  access  was  provided  to 
the  roof  over  blocks  B  1  and  C. 

The  chief  measures  specified  and  required  by 
the  council  in  their  notice  of  the  3rd  June  1902 
were  the  provision  of  a  new  staircase  at  the 
western  end  of  the  premises  towards  Ludlow> 
street,  connected  with  the  second,  first,  and 
ground  floors  and  with  the  rOOf,  together  with 
nafe  access  over  the  roofs  between  the  new  stair- 
case and  the  existing  staircase  in  the  south-east 
comer  of  block  B. 

From  an  inspection  of  the  premises  the 
nrnpire  was  of  opinion  that  they  were  not  provided 
with  such  means  of  escape  in  case  of  fire  for  the 
persons  employed  therein  as  could  reasonably  be 
required  in  the  circumstances  of  the  case. 

He  submitted  for  the  opinion  of  the  court 
whether  upon  the  facts  hereinbefore  stated  the 

? remises  comprised  in  the  notice  of  the  3rd  June 
902  were  a  tenement  factory  within  the  meaning 
of  the  Factory  and  Workshop  Act  1901,  and 
whether  these  blocks  constituted  one  building. 

Assuming  that  the  court  should  find  that  the 
premises  where  a  tenement  factory,  whether  the 
umpire  has  the  power  to  require  a  means  of  exit 
from  the  upper  floors  occupied  by  Messrs. 
Fillivant  and  Co.,  through  or  over  the  premises 
on  the  ground  floor  marked  A,  occupied  by  the 
Paper  Cutting  Company. 

A  similar  notice  had  been  served  on  Mr.  Brass 
in  respect  of  these  premises  before  the  passing  of 
the  Act  of  1901,  but  this  had  been  dismissed :  (see 
London  County  Counci!  v.  Brass,  17  Times  L.  Rep. 
S04). 

The  Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22)  provides : 

Scot.  14  (1).  Every  faotory  of  which  the  oonitmction 
was  not  commenoed  on  or  before  the  first  day  of  January, 
one  thoQgand  eight  hundred  and  ninety-two,  and  in 
which  more  than  forty  peraona  are  employed,  and  every 
workshop  of  which  the  conatruotion  was  not  oommenoed 
before  the  first  day  of  Jannary  one  thonsand  eight 
hnndred  and  nioety-iix,  and  in  which  more  than  forty 
persons  are  employed,  most  be  famished  with  a  cer- 
tificate from  the  diatrict  conncil  of  the  digtriot  in  which 
the  faotory  or  workshop  is  situate,  that  the  factory  or 
workshop  is  provided  with  such  means  of  escape  in  case 
of  fire  for  the  persons  employed  therein  as  can  reason- 
ably be  required  under  the  oircumatanoes  of  each  case, 
and  if  the  factory  or  workshop  is  not  so  furnished 
it  shall  be  deemed  not  to  be  kept  in  conformity  vith 
this  Act;  and  it  shall  be  the  doty  of  the  ooonoil  to 
examine  every  such   faotory  and  workshop,  and,  on 


being  cattsfied  that  the  faotory  or  workshop  is  so  pro- 
vided, to  give  such  a  certificate  as  aforesaid.  The 
certificate  must  specify  in  detail  the  means  of  esoape  so 
provided.  (2)  With  respect  to  all  factories  and  work- 
shops to  which  the  foregoing  provisions  of  this  section 
do  not  apply  and  in  whioh  more  than  forty  persons  ars 
employed,  it  shall  be  the  duty  of  the  district  conncil  of 
every  district  from  time  to  time  to  ascertain  whether  all 
such  factories  and  workshops^within  their  distriot  are 
provided  with  such  means  of  escape  as  aforesaid,  and, 
in  the  case  of  any  faotory  or  workshop  whioh  is  not  so 
provided,  to  serve  on  the  owner  of  the  faotory  or  work- 
shop a  notice  in  writing  specifying  the  measures  neces- 
sary for  providing  snoh  means  of  escape  as  aforesaid, 
and  requiring  him  to  carry  them  out  before  a  specified 
date,  and  thereupon  the  owner  shall,  notwithstanding 
any  agreement  with  the  occupier,  have  power  to  take 
such  steps  as  are  neoessary  for  complying  with  the 
requirements ;  and  unless  the  requirements  are  complied 
with,  the  owner  shall  be  liable  to  a  fine  not  exceeding 
one  pound  for  every  day  that  the  non-compliance  oon- 
tinnes.  (3)  In  case  of  a  difference  of  opinion  between 
the  owner  of  the  factory  or  workshop  and  the  council 
under  the  last  foregoing  sub-section,  the  difference  shall, 
on  the  application  of  either  party,  to  be  made  within 
one  month  after  the  time  when  the  difference  arises,  be 
referred  to  arbitration,  and  thereupon  the  provisions  of 
the  first  schedule  to  this  Act  shall  have  effect,  and  the 
award  on  the  arbitration  shall  be  binding  on  the  parties 
thereto,  and  the  notice  of  the  council  shall  be  discharged, 
amended,  or  confirmed  in  aeoordanoe  with  the  award. 
(7)  For  the  purpoeea  of  this  section  the  whole  of  a 
tenement  faotory,  or  workshop  shall  be  deemed  to  be 
one  ftotory  or  workshop,  and  the  owner  shall  be  sub- 
stitnted  for  the  occupier. 

Sect.  149  (1).  Snbject  to  the  provisions  nt  this  section, 
the  following  expressions  have  in  this  Act  the  meanings 
hereby  assigned  to  them — that  is  to  say  Tafter  defining 
"  textile  factory,"  "  non-textile  factory,"  and  "  faotory  "] : 
The  expression  "  tenement  factory  "  means  a  factory 
where  mecbanical  power  is  supplied  to  different  parts  of 
the  same  building  ooonpied  by  different  persons  for  the 
purpose  of  any  manufacturing  process  or  handicraft,  in 
such  manner  that  those  parts  constitute  in  law  separate 
factories  ;  and  for  the  purpose  of  the  provisions  of  this 
Act  with  respect  to  tenement  factories,  all  buildings 
situated  witUn  the  same  close  or  oortilsge  shall  be 
treated  as  one  building. 

Sect.  153  (1).  In  the  application  to  the  administrative 
oonnty  of  London  of  the  section  of  this  Act  relating  to 
the  means  of  escape  from  fire,  the  London  County 
Conncil  shall  take  the  place  of  the  district  council,  and 
their  expenses  in  the  execution  of  that  section  shall  be 
defrayed  as  part  of  their  expenses  in  the  management 
of  the  London  Building  Act  1894. 

Maemorran,  E.C.  {Garland  with  him)  for  Mr. 
Brass. — The  question  is  whether  this  group  or 
collection  of  buildings  is  a  "  tenement  factory " 
within  the  meaning  of  the  definition  of  that 
expression  in  sect.  149  of  the  Factory  and  Work- 
shop Act  1901,  BO  as  to  bring  it  within  the  pro- 
visions of  sect.  14  us  to  the  means  of  escape  in 
case  of  fire.  It  is  submitted  that  it  is  not  a 
tenement  factory  at  all.  Before  the  Act  of  1901 
a  notice  was  given  to  Mr.  Brass  with  regard  to 
providing  further  means  of  escape  from  fire  in 
respect  of  these  premises,  but  that  notice  failed 
upon  the  ground  that  he  could  not  be  required 
to  provide  means  of  escape  which  would  involve  a 
trespass  on  the  premises  of  other  persons.  See 
London  County  Council  v.  Bratt,  17  Times  L.  Bep. 
504. 

Then  the  Act  of  1901  was  passed,  and  there  was 
introduced  into  it  a  new  sub-section,  namely, 
sab-sect  7  of  sect.  14,  and  a  second  notice  was 
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then  served  by  the  connty  cooncil,  and  it  is  said 
that  that  notice  is  jastified  upon  the  groond  that 
this  'was  a  tenement  factory,  and  therefore  by 
sab- sect.  7  of  sect.  14  it  was  broaght  within  the 
proTisions  of  sect.  14  as  to  means  of  escape  from 
fire,  and  that  by  snb-sect.  2  of  that  section  Mr. 
Brass  as  owner  was  liable,  notwithstanding  any 
agreement  with  the  occnpier.  "  Factory "  and 
"  tenement  factory  "  are  defined  in  sect.  149,  and 
the  latter  is  said  to  mean  a  factory  where 
mechanical  power  is  supplied  to  different  parts  of 
the  same  bnilding  occnpied  by  different  persons 
for  the  purpose  of  any  manufacturing  process. 
An  interpretation  has  been  put  upon  that  defini- 
tion of  tenement  factory  by  Buckley,  J.  in  the 
recent  case  of  Toller  v.  Spiers  and  Pond  Limited 
(87  L.  T.  Rep.  578;  (1903)  1  Ch.  362),  which,  it  is 
submitted,  completely  covers  the  present  case.  The 
points  we  wish  to  take  are,  first,  that  a  tenement 
factory,  as  defined  in  sect.  149,  means  a  building 
in  which  there  are  separate  factories,  more  than 
one  of  which  receive  their  mechanical  power  from 
one  common  source ;  and,  secondly,  if  it  be  neces- 
sary to  rely  on  it,  that  in  this  case  the  premises 
are  not  within  the  same  close  or  cartilage,  within 
the  meaning  of  the  last  part  of  that  section. 
First,  this  was  not  a  tenement  factory  at  alL 
Here  eaoh  occnpier  supplied  his  own  mechanical 
power,  and  there  was  no  supply  from  one 
common  source.  There  was  no  mechanical  power 
"  enppUed  "  within  the  meaning  of  the  definition. 
Buckley,  J.  says  (87  L.  T.  Bop.,  at  p.  579 :  " More- 
over, the  verb  is  not  '  used '  but  '  supplied,' 
meaning,  I  think, '  taken  by  the  factory  occupier 
from  a  source  of  supply  external  to  himself.' " 
The  definition  does  not  include  the  case  where 
there  may  be  factories  in  one  building  each  having 
its  own  mechanical  power.  Secondly,  these  pre- 
mises were  not  within  the  same  curtilage  at  all. 
Looking  at  the  plans  it  cannot  be  said  that  they 
were  within  the  same  curtilage.  There  was  no 
common  inclosure,  and  there  were  two  separate 
entrances,  and  they  are  not  even  one  buQding, 
except,  perhaps,  in  the  sense  of  being  contiguous. 
The  only  thing  against  this  view  is  that  a  portion 
of  block  B  overlaps  block  A,  which  is  not 
snfScient  to  bring  the  whole  premises  within  the 
same  curtilage. 

Avory,  K.U.  (Dumas  with  him)  for  the  London 
County  Council. — With  regard  ito  the  practical 
point  pnt  as  to  the  difficulty  of  carrying  out  the 
notice,  the  arbitrator  has  found  from  an  inspec- 
tion of  the  premises  that  they  were  not  reasonably 
provided  with  means  of  escape  in  case  of  fire.  As 
to  the  point  of  law,  unless  we  can  bring  this  case 
within  the  definition  of  tenement  factory,  we 
must  fiul ;  but  reading  this  definition  as 
Bnckley,  J.  seems  to  have  read  it,  as  to  the 
necessity  of  the  mechanical  power  coming  from 
one  common  source,  is  unreasonable.  The  present 
case  comes  pi-ecisely  within  the  definition,  which 
applies  where  "  mechanical  power  is  supplied  to 
different  parts  of  the  bame  building  occnpied  by 
different  persons,"  and  so  on.  Here  in  point  of 
fact  there  is  one  building  and  mechanical  power 
is  supplied  to  "  different  parts  of  the  building  " 
and  these  parts  are  "occupied  by  different 
persons,"  so  that  brings  the  case  witin  the  very 
words  of  the  definition.  There  is  nothing  in  the 
definition  as  to  the  mechanical  power  coming 
from  one  common  source.  It  is  a  perfectly  reason- 
able reading  of  the  section  to  say  that  where  you 


have  a  building  and  have  mechanical  power  sup- 
plied to  different  parts  of  that  bnilding  which  are 
occnpied  by  different  persons,  then  whether  that 
power  is  supplied  by  the  same  person  or  by 
different  persons,  the  case  is  within  the  definition 
of  a  tenement  factory.  Buckley,  J.  really  limits 
the  definition  to  the  supply  by  one  person,  which 
is  a  limitation  not  contained  in  the  section. 
Moreover,  the  court  is  not  bound  by  the  decision 
of  Buckley,  J.  in  that  case.  [Lord  Axvebstone, 
O.J. — Was  the  present  Act  passed  after  the 
previous  decision  in  this  case — namely,  the  case  of 
London  County  Council  v.  Brasi  (17  Times  L.  Rep. 
504)  ?]  Yea,  that  decision  was  in  May  1901,  and 
the  Act  was  passed  in  Aug.  1901.  [Lord  Alvkb- 
BTONB,  C.J.  referred  to  the  judgment  of  Philli- 
more,  J.  in  London  County  Council  v.  Lewis  (82 
L.  T.  Rep.  195).]  Sect.  14  of  the  Act  of  1901  is 
a  mere  reproduction  of  sect.  7  of  the  Factory  and 
Workshop  Act  of  1891 ;  but  for  the  first  time  in 
this  section  of  the  Aot  of  1901  the  Legislature 
bring  within  the  operation  of  the  section  (sect.  14) 
tenement  factories,  and  they  so  bring  them  in  by 
sub-sect.  7,  which  is  a  new  provision,  and  which 
says  that  in  dealing  with  tenement  factories  they 
are  to  be  regarded  as  one  factory.  The  word 
"  supplied  "  is  nsed  in  some  other  parte  of  the  Act 
(as  in  sect  87)  as  equivalent  to  "  used,"  though 
Buckley,  J.  thought  that  "  supplied "  must  be 
different  to  the  word  "  used."  It  is  sufficient  for 
the  county  council's  purpose  if  the  section  is  cap- 
able of  eitber  of  two  constructions.  Whether  the 
construction  of  Buckley,  J.  is  reasonable  or  not, 
the  section  is  clearly  capable  of  a  different  con- 
struction which  will  give  sect.  14  the  effect  it  was 
obviously  intended  by  sab-sect.  7  to  have  with 
regard  to  tenement  factories.  There  is  no  suffi- 
cient reason  for  reading  into  the  definition  of 
tenement  factory  in  sect.  149,  the  words  "  from 
one  common  source,"  the  effect  of  which  would 
be  to  limit  the  operation  of  sect.  14  more  than 
was  ever  intended. 

Macmorran,  E.C.  in  reply. 

Lord  Altebbtone,  C.J. — I  am  of  opinion  that 
this  collection  of  buildings  is  not  a  tenement 
factory  within  the  meaning  of  sect.  149  of  the 
Factory  and  Workshop  Aot  1901.  The  case  has 
given  me  very  great  difficulty,  because,  whichever 
view  may  be  taken,  diffioolties  can  be  raised  which 
seem  to  apply  to  either  construction.  Un- 
doubtedly, when  we  are  dealing  with  legislation 
which  is  giving  rights  over,  and  imposing  burdens 
upon,  the  property  of  some  persons  for  the  benefit 
of  some  other  persons,  we  expect  to  find  clear 
language  to  indicate  the  intention  of  the  Legisla- 
ture. In  the  case  which  is  admitted  to  come 
within  tha  section,  the  ordinary  common  case  of  a 
tenement  factory  where  the  owner  supplies 
mechanical  power  to  a  number  of  small  tenement 
factories  within  the  same  curtilage,  it  may  very 
well  be  that  one  may  be  obliged  to  put  a  burden 
npon  one  of  those  tenement  factories  in  order 
to  provide  sufficient  fire  escapes  from  some 
other  one  of  those  tenement  factories.  Still, 
looking  at  the  matter  as  a  whole,  I  feel  bound  to 
say  that  the  language  of  this  section  is  not  suffi- 
ciently plain  in  order  to  enable  us  to  say  that  the 
facts,  as  here  found,  bring  this  case  within 
sect.  149.  Sect.  14  makes  provision  for  means  of 
escape  in  case  of  fire  in  factories  in  which  more 
than   forty   persons  are   employed.      The  sub- 
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sections  of  that  seotion  (sect.  14)  are  not  material 
for  consideration.  There  is  a  provision  in  sub- 
sect.  3  for  taliiiig  a  case  to  arbitration,  and  then 
sub-sect.  7  of  that  section  says  :  "  For  the  pur- 
poses of  this  section  the  whole  of  a  tenement 
factory  or  workshop  shall  be  deemed  to  be  one 
factory  or  workshop,  and  the  owner  shall  be 
substituted  for  the  occupier."  That  sub-section 
does  not  help  us  very  materially,  or  in  fact  at  all, 
when  we  come  to  consider  the  question  which  is 
raised  here,  because  it  involves  the  same  difficulty 
as  to  what  is  a  tenement  factory  for  the  purposes 
of  this  section.  Then,  when  we  come  to  sect.  149, 
which  is  the  definition  section,  we  have  first  got 
the  definition  of  a  "  textile  factory,"  in  which  the 
words  are  "  any  premises  wherein  .  .  .  steam, 
water,  or  other  mechanical  power  is  used,"  and  so 
on.  Then  we  have  got  the  definition  of  "  non- 
textile  factory,"  which  is  defined  partly  by 
reference  to  a  schedule  to  the  Act,  and  also  as 
including  "  any  premises  or  places  named  in  part 
two  of  the  said  schedule,  wherein  or  within  the 
close  or  curtilage  or  precincts  of  which  steam, 
water,  or  other  mechanical  power  is  used,"  and  so 
on.  Therefore,  in  both  those  cases  the  Legisla- 
ture were  using  in  the  same  sub-section  words 
which  indicate  the  mere  presence  or  user  of  steam, 
water,  or  other  mechamcal  power,  and  when  we 
come  to  sub-clause  (c)  of  the  same  sub- section,  we 
again  find  the  words  "wherein  .  .  .  steam, 
water,  or  other  mechanical  power  is  nsed." 
Those  being  the  provisions  with  regard  to  textile 
and  non-textile  factories,  we  now  come  to  tha 
expression  "  tenement  factory,"  and  the  words  are : 
"  The  expression  '  tenement  factory '  means  a 
factory  where  mechanical  power  is  supplied  to 
different  parts  of  the  same  building  occupied  by 
different  persons  for  the  purpose  of  any  manufac- 
turing process  or  handicnif  t,  in  such  manner  that 
those  parts  constitute  in  law  separate  factories." 
Stopping  there  for  the  moment  it  aeeme  to  me 
that  the  persons  who  framed  this  Act  saw  that 
they  must  put  some  restriction  upon  the  power  of 
bringing  factories,  which  were  tenement  factories 
within  the  purview  of  sect.  14.  So  far  as  that 
section  applies,  it  seems  to  me  that  it  is  obvious 
that  they  considered  that  you  could  not  bring  in 
and  make  subject  to  all  the  provisions  of  this 
section  every  factory,  simply  because  it  happened 
to  be  in  the  same  building  as,  or  close  by,  or  within 
the  same  curtilage  of  another  factory.  Thev 
thought  that  some  test  of  limit  mnst  be  imposed. 
Whether  they  have  found  a  very  reasonable  one 
or  not  is  not  for  us  to  consider ;  we  have  only  to 
construe  the  limit  they  have  put  upon  the  class 
of  factories  thejr  meant  to  include,  and  for  the 
inclusion  of  which  they  have  used  the  words  I 
have  already  read.  It  is  not  too  much  to  say  that  the 
Legislature  bad  in  their  minds  a  common  case  of  a 
number  of  small  factories  which  did  receive  their 
power  from  some  central  source,  very  often  from 
the  owner  of  the  premises.  In  the  north  of 
England  we  constantly  see  buildings  that  are 
factories  on  different  floors,  the  motive  power  to 
which  is  supplied  by  the  owner,  and  these  would 
particularly  require  to  be  dealt  with  in  connection 
with  the  provision  as  to  means  of  escape  from  fire 
just  as  we  are  considering  it  in  this  case.  Then 
the  section  goes  on  to  say :  "  And,  for  the  pur- 
pose of  the  provisions  of  this  Act  with  respect  to 
tenement  factories,  all  buildings  situate  within 
the  same  close  or  curtilage  shall  oe  treated  as  one 


building."  If  that  had  been  "  shall  be  treated  as 
one  factory,"  although  it  would  not  have  had 
much  bearing  on  this  part  of  the  case,  it  would, 
to  a  certain  extent,  have  assisted  us  in  considering 
what  was  meant  to  be  included  within  the  purview 
of  the  section.  It  seems  to  me  that  the  Legisla- 
ture were  there  speakinj^  of  all  buildings  within 
the  same  curtilage,  as  being  one  building,  for  the 
purpose  of  considering  what  is  the  building  to 
which  the  mechanical  power  is  to  be  supplied ; 
that  is  to  say,  to  come  within  the  definition  it  need 
not  only  be  floors  of  one  building  or  parts  of  one 
building,  but  it  may  also  be  a  separate  building 
in  the  same  close  or  curtilage.  Speaking  for 
myself,  I  have  a  strong  opinion  that  this  building 
cannot  be  said  to  be  within  the  same  curtilage, 
though  in  the  view  I  take  it  is  not  necessary  to 
oonnder  that  matter.  I  think  a  general  considera- 
tion of  these  special  words  shows  that  the  Legisla- 
ture were  there  spe&king  of  parts  of  a  building  or 
houses  within  the  eame  curtilage  to  which 
mechanical  power  is  supplied  from  one  source  to 
different  parts  of  the  building  in  such  a  manner 
that  the  separate  parts  constitute  in  law  separate 
factories.  One  reason  why  I  am  driven  to  that 
conclusion,  although  I  feel  a  difficulty  in  the 
matter,  is  that  I  cannot  imagine  that  such  a  oom- 

Slicatod  distinction  or  limitation  would  have  been 
evised,  if  it  had  been  intended  to  say  "  any  part 
of  any  building  in  which  mechanical  power  ia 
used,  or  any  building  in  which  mechaoical  power 
is  nsed,  provided  there  are  more  than  forty 
persons  employed  in  that  building."  With  regard 
to  the  decision  of  Buckley,  J.  in  the  case  of 
Toller  V.  Spiers  and  Pond  Limited  {u6t  sup.),  I 
must  say,  while  we  are  not  in  a  judicial  sense 
bound  by  a  decision  of  a  judge  sitting  by  himself 
trying  a  case  without  a  jury,  as  Buckley,  J.  did 
in  the  Chancery  Division  in  that  case,  we  always 
carefully  consider  the  judgment  of  one  of  onr 
brethren  sitting  and  deciding  a  similar  case 
after  careful  consideration,  as  Buckley,  J. 
there  did,  and  1  should  not  depart  from  it 
unless  I  was  satisfied  it  was  wrong.  I  must 
say,  as  I  read  the  judgment  in  that  case, 
the  reasoning  did  seem  to  me  to  suggest  the 
construction  which  I  have  endeavoured  to  put 
upon  this  seotion.  I  therefore  come  to  the  con- 
clusion that  there  ia  not  in  this  case  such  a 
supply  of  mechanical  power  to  the  two  parts  of 
the  onilding  as  would  justify  the  suggestion  that 
it  is  a  tenement  factory  so  as  to  bring  the  factory 
within  the  provisions  of  sect.  14,  and  that  this 
order,  therefore,  cannot  be  properly  made  upon 
Mr.  Brass  requiring  him  to  deal  with  the  whole 
property  in  the  sense  in  which  it  is  attempted  to 
be  done.  I  quite  agree  with  counsel  for  the 
London  County  Council  that  there  may  be  cases 
in  which  it  is  very  desirable  to  be  able  to  deal 
with  the  building  as  one  building.  But  at  the 
game  time  I  think  that  the  Legislature  have  not 
made  it  sufficiently  clear  that  that  is  so  in  this 
case ;  and  in  a  case  where  we  are  affecting  the 
rights  and  obligations  of  third  persons,  I  think 
the  language  ought  to  be  clear  to  that  effect. 
Althou^  it  is  not  for  me  to  say  one  way  or  the 
other,  I  am  not  satisfied  that  it  is  not  possible  to 
deal  with  block  B  of  the  factory  without  involv- 
ing  the  case  in  the  difficulties  which  would 
be  raised  by  putting  a  construction  on  the 
section  which  would  make  these  factories  one 
factory. 
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WiLiiS,  J. — I  have  come  to  the  same  concInBion. 
Nobody  can  say  that  the  section  deficing  "  tene- 
ment factory,"  which  we  have  to  consider,  is  free 
from  difficulty.  I  feel  the  difficnlty  increased  by 
the  consideration  that  many  anomalies  that 
present  themselves  to  one's  mind  in  considering 
the  effect  of  the  operation  of  the  section  contended 
for  on  behalf  of  the  county  coancil  if  the  section 
did  not  apply,  wonld  equally  exist  in  cases  in 
which  there  could  be  no  doubt  that  the  section 
would  apply.  Therefore  we  really  derive  very 
little  assistance  from  external  considerations  of 
policy  and  so  forth,  and  under  those  circum- 
stances we  ai-e  necessarily  drivsi  to  criticise 
closely  the  wording  of  the  section.  Mr.  Avory's 
contention  would  require  us  to  say  that  the 
definition  of  tenement  factory  woald  be  some- 
thing as  follows :  "A  factory  consisting  of  a 
bnilding  in  at  least  two  different  parts  in  which 
mechanical  power  is  used,  provided  that  those 
parts  are  so  occupied  that  they  constitute  separate 
factories."  It  seems  to  me  if  the  Legislature  had 
meant  that,  it  wonld  have  been  very  easy  to  have 
said  it;  and  I  also  think  that  the  use'  of  the 
expression  "  a  factory  where  mechanical  power  is 
supplied  to  different  parts  of  the  building  "  is  a 
very  awkward  way  of  expressing  such  a  simple 
idea  as  that.  Therefore  one  is  driven  to  the 
conclu&ion  that  that  cannot  be  the  right  construc- 
tion of  the  section.  I  do  not  desire  to  repeat  the 
reasons  g^ven  by  my  Lord,  which  lead  me  to  the 
conclusion  that  the  view  taken  by  Buckley,  J.  in 
the  case  of  Toller  v.  Spiers  ana  Pond  Limited 
{ubi  sup.)  is  the  right  one.  I  agree  with  that 
view,  and  as  the  reasons  there  have  been  better 
expressed  than  I  conld  express  them,  there  is 
nothing  to  be  added  to  them,  as  far  as  I  can  see. 
I  should  also  like  to  express  my  own  opinion  that 
this  building  cannot  really  be  said  to  be  within 
the  same  curtilage.  I  cannot  conceive  upon  any 
reasonable  constiruction  of  that  word,  or  the 
known  definition  of  it,  that  this  bnilding  can  be 
eaid  to  be  within  the  same  curtilage.  For  these 
reasons  I  agree  entirely  with  the  judgment  my 
Iiord  has  expressed. 

Kennedy,  J. — I  agree  with  the  oonclusions 
and  in  the  judgment  and  in  the  opinions  which 
bave  been  expressed.  Taking  the  section  in  the 
way  in  which  I  think  it  is  most  important  to 
take  it — ^namely,  in  the  way  in  which  we  sbonld 
read  it  ordinarily — it  is  impossible  to  give  the  fair 
and  f uU  effect  to  all  the  words  if  we  do  not  give 
an  effect  to  the  words  "  supplied  to  "  such  as  we 
give  to  the  words  "  used  "  or  "  employed  in."  I 
<»Lnnot  help  thinking  that  the  only  way  to  create 
in  those  who  make  the  law  a  strong  feeling 
that  if  thpy  do  say  a  thing  plainly  it  shall 
be  nnderstood  plainly,  is  by  giving  fall  and 
fair  effect  to  those  plain  words  regardless  of  the 
consequences,  unless  those  consequences  would 
lead  to  obvious  injustice  and  to  an  obviously  un- 
reasonable conclusion.  I  also  wish  to  assent  to 
the  view  that  this  is  not  the  case  of  a  building 
within  the  same  close  or  curtilage  within  the 
meaning  of  the  section.  But  I  only  wish  to  be  taken 
as  assenting  to  that  view  simply  on  this  ground, 
that  I  cannot  help  thinking  we  should  be  in  great 
dffiicnlties  if,  where  one  factory  actually  overlaps 
another,  inclosing  it  as  it  were,  innning  its  floors 
over  another  so  that  each  of  the  lower  floors  holds 
one  factory,  we  were  to  hold  that  the  npper  floor 
which  holds  another  factory  must  necessarily  be 


held  to  be  within  the  same  curtilage.  However, 
that  is  a  matter  which  may  never  arise,  and  which 
certainly  does  not  govern  this  case. 

Judgment  for  Mr.  Brass.     Case  sent  bach  to 

the  arbitrator,  toitli  a  direction  accordingly. 

Costs,  coats  in  the  arbitration. 

Solicitor  for  Mr.  Brass,  H.  0.  Morris. 
Solicitor  for  the  London  County  Council,  W.  A. 
Blazland. 


Monday,  May  2. 
(Before  Lord  Altbbstone,  O.J.  and 

EJENNBDY,  J.) 

AsHTON  «.  Lancashire  and  Yorkshibe 
Railway  Company,  (a) 

Bailway — Passenger — Contract  of  carriage — Pas- 
senger's  right  to  break  journey. 

A  passenger  who  takes  a  railway  Heket,  either 
single  or  return,  for  a  certain  journey  is  not, 
unless  there  are  speeicd  terms  enabling  him,  to  do 
so,  entitled  to  alight  from,  the  train  at  an  inter- 
mediate station,  break  the  journey  and  leave  the 
station,  and  then  on  returning  to  that  station 
claim  to  go  on  to  his  destination  on  the  original 
ticket. 

Appeal  by  the  defendants  from  the  decision  of 
the  registrar  of  the  County  Court  of  Lancashire, 
held  at  Chorley,  in  favour  of  the  plaintiff  in 
respect  of  a  claim  to  recover  the  sum  of  Hid., 
alleged  to  have  been  paid  by  the  plaintiff  under 
protest  in  respect  of  a  railway  fare. 

The  facts  were  as  follows : — 

The  action  was  brought  by  the  plaintiff,  Mrs. 
Ashton,  who  resided  at  Chorley,  not  far  distant 
from  Manchester,  against  the  Lancashire  and 
Yorkshire  Railway  Company,  to  recover  the  sum 
of  11^(2.  in  respect  of  an  excess  fare  paid  by  her 
under  protest. 

On  the  15th  Sept.  1903  the  plaintiff  took  a 
second  class  letum  ticket  from  Chorley  to  Man- 
chester for  which  she  paid  3s.  lOd.  The  return 
ticket  was  available  for  seven  days ;  and  on  the 
return  half  of  the  ticket  were  printed  the  follow- 
ing words  :  "  Issued  subject  totiie  regulations  and 
conditions  in  the  company's  time  tables,  books, 
bills,  and  notices.  Available  on  the  day  of  issue 
or  on  one  of  the  seven  following  days."  There 
were  no  special  conditions  printed  on  the  ticket. 

On  the  morning  of  that  day  the  plaintiff 
travelled  on  this  ticket  from  Chorley  to  Man- 
chester, and  on  the  afternoon  of  the  same  day 
she  started  from  Manchester  to  return  to 
Chorley,  travelling  in  a  Blackburn  train  from 
Manchester  to  Bolton,  Bolton  being  an  in- 
termediate station  between  Manchester  and 
Chorley,  where  the  Blackburn  and  Chorley 
lines  diverge.  Her  ticket  was  examined  at  Man- 
chester, and,  although  there  were  trains  running 
dii-ectly  between  Manchester  and  Chorley,  no 
question  was  raised  as  to  her  right  to  travel  in 
the  Blackburn  train  as  far  as  Bolton.  As  this 
train  did  not  go  to  Chorley,  the  plaintiff  in  the 
ordinary  course  would  have  had  to  alight  at 
Bolton  and  there  wait  for  the  next  train  to 
Chorley.  She  alighted  at  Bolton,  but  she  did  not 
proceed  from  Bolton  to  Chorley  by  the  first  avail- 
able train,  which  left  Bolton  about  half  an  hoar 
after  ber  arrival  there,  bat,  having  a  friend  living 
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in  Bolton,  she  intended  to  go  into  that  town  to 
▼iait  her  friend.  She  walked  to  the  exit  and  was 
told  by  the  ticket  collector  that  she  conld  not 
leave  the  station  without  giving  np  her  ticket,  as 
there  was  a  train  for  Chorley  in  half  an  hour ; 
she  gave  up  her  ticket  and  went  into  Bolton,  paid 
her  visit,  and  came  back  to  the  station  later  in 
the  daj ;  she  was  then  required  to  take  another 
ticket  from  Bolton  to  Chorley,  which  cost  U^d., 
which  sum  she  paid  under  protest.  She  then 
brought  the  present  action  to  recover  from  the 
railway  company  the  money  so  paid. 

The  plaintiff  admitted  in  oross-ezamination 
that  she  intended  to  break  her  journey  at  Bolton. 

The  ticket  collector  at  Bolton  stated  that  it  waa 
their  practice,  with  regard  to  passengers  arriving 
at  Bolton  with  Chorley  tickets,  to  allow  the 
passengers  to  go  out  of  the  station  without  giving 
np  their  tickets  if  they  had  half  an  hour  or  more 
to  wait  for  the  next  train  to  Chorley,  bat  that  if 
they  had  less  than  half  an  hour  to  wait  for  the 
next  train  then  they  -were  not  allowed  to  go  out 
of  the  station,  onlees  they  gave  np  and  forfeited 
their  taokete. 

The  case  was  tried  by  the  registrar  of  the 
court  under  the  powers  given  by  sect.  92  of  the 
County  Courts  Act  1888. 

The  registrar  waa  of  opinion  that  the  plaintiff 
was  a  person  who  made  a  necessary  change  at  a 
junction,  and  her  case  must  be  distinguished  from 
that_  of  a  passenger  who  alighte  at  an  inter- 
mediate  station  from  a  trtun  in  which  he 
can  be  conveyed  to  his  destinatiou  direct;  that 
there  seemed  to  be  by-laws  and  regulations  which, 
though  probably  applicable  to  the  latter  case, 
could  not  be  deemed  to  extend  to  the  former 
unless  their  language  were  strained ;  that  he  had 
discovered  no  by-law  or  regulation  of  the  com- 
pany under  which  a  person  who  has  to  change 
trains  at  a  junction  can  be  compelled  to  remain 
at  the  stetion  until  the  train  in  which  he  con- 
tinues his  journey  departe.  He  therefore  thought 
that  the  plaintiff  had  a  right  to  leave  the  stetion 
at  Bolton,  even  though  in  half  an  hour  or  less  a 
train  would  be  there  to  carry  passengers  to 
Chorley,  and  that  there  was  no  by-law  or  regula- 
tion under  which  she  waa  bound  to  teke  the  first 
train  from  Bolton  to  Chorley;  and  that  the 
ticket  given  up  at  Bolton  waa  available  for  the 
plaintiff's  journey  from  Bolton  to  Chorley,  and 
that  the  company  should  refund  the  amount  she 
paid  for  the  second  ticket. 

He  gave  judgment  for  the  plaintiff,  and  the 
defendants  (by  leave)  appealed. 

The  regulations  in  the  company's  time-table, 
under  the  heading  "availability  of  tickete,"  con- 
tained the  two  following  regulationa  : 

A  pasaeuger  with  either  a  single  jonrney  or  a  retnm 
tioket  la  not  permitted  to  leave  any  train  at  an  intec- 
madiate  station  (nnleas  it  ia  advartiaed  that  the  joomey 
may  be  broken  at  that  atation)  withont  giviog  it  up,  in 
whioh  oase  ha  will  forfeit  all  farther  right  to  it. 

Betom  tickets  oannot  be  need  to  proceed  by  a  later 
train  beyond  the  station  at  whioh  the  passenger  may 
flret  alight ;  in  all  oasea,  therefore,  freah  tickets  moat  be 
taken  to  proceed  by  any  Bubaequent  train. 

C.  A.  Bu»seU,  K.O.  (/.  Opetuhaw  with  him)  for 
the  defendante. — The  point  raised  is  a  short  but 
very  important  and  far-reaching  one — namely, 
whether,  if  a  person  tekea  a  ticket  for  a  jonrney 
from  A  to  B  and  alights    at  an  intermediate 


stetion  and  leaves  the  stetion  and  goes  away,  he 
ia  entitled  to  come  back  to  that  station  and  say 
to  the  company  that  they  have  not  completed  the 
journey  from  A  to  B,  and  that  without  any 
further  payment  on  his  part  they  must  carry  him 
on  to  his  deatination.  The  plaintiff  ia  claiming  the 
right  to  break  the  journey,  go  out  of  the  inter- 
mediate stetion,  and  then  reaume  the  journey, 
treating  the  original  ticket  as  still  available.  The 
railway  company  were  not  bound  by  their  original 
contract  with  the  plaintiff  to  carry  her  on  when 
she  left  the  atetion  at  Bolton  and  afterwards 
returned.  No  point  arises  here  on  this  being  a 
return  ticket.  If  the  plaintiff's  contention  ia 
good,  it  ia  good  for  a  single  journey  as  well  aa 
for  a  retnm  journey,  and  it  is  good  not  only  for 
one  break  but  for  severaL  This  return  ticket 
waa  available  for  seven  days,  and,  if  the  plaintiff's 
contention  is  good,  she  might  have  teken  with 
her  a  large  quantity  of  luggage  and  have  pud 
visite  at  six  intermediate  places,  having  the  com- 
pany'a  porters  to  teke  her  luggage  in  and  out  on 
each  occaaion,  without  any  extra  payment,  and 
the  company  would  have  to  perform  all  these 
services  for  her  under  the  original  contract. 
That  cannot  be  the  meaning  of  the  contract. 
Certein  by-laws  and  regulations  were  referred  to 
by  the  registrar  and  were  cited  in  the  court  below. 
But  the  company  prefer  to  rely  upon  the  contract 
arising  from  the  taking  of  the  ticket,  rather  than 
upon  the  regulation  that  return  tickeU  cannot  be 
used  to  proceed  by  a  later  train  beyond  the 
stetion  at  which  the  passenger  may  first  alight. 
The  reason  they  rely  on  the  contract  is  that  if 
they  relied  upon  the  regulation  the  court  wonld 
ask  what  waa  the  true  construction  of  that 
by-law  or  condition,  and  might  say  that  it  at  any 
rate  covered  if  it  did  not  exclusively  apply  to  a. 
caae  where  the  pasaengpera  alighted  from  the 
train  at  a  atetion  and  went  into  a  refreahment- 
room  and  got  refreshmente.  Tliat  is  not  this 
case,  and  it  is  not  necessary  here  to  argue  the 
point  whether  a  passenger  who  has  taken  a  single 
or  retnm  ticket,  la  entiSed  to  get  out  at  an  inter, 
mediate  atetion,  and,  without  leaving  the  atetion, 
have  an  appointment  there  or  take  refreahments 
there.  [Lord  Alvkestone,  O.J. — I  do  not 
suppose  a  company  wonld  ever  raise  that  point.'] 
Probably  not;  and  for  that  reason  it  is  not 
deairable  to  go  into  the  queation  whether  that 
by-law  or  regulation  covered  such  a  oase.  There 
is  a  regulation  with  regard  to  breaking  the 
journey,  but  the  company  prefer  to  base  thia  caae 
upon  the  contract  and  to  aay  that  upon  the 
contract  alone  the  plaintiff  was  not  under  the 
circumstencea  entitled  to  complete  the  journey 
without  taking  a  freah  ticket. 

Arthur  Powell,  K.C.  (Woodfin  with  him)  for  the 
respondent. — The  judgment  of  the  registrar  was 
right,  aa  the  plaintiff  nad  a  right  to  do  what  she 
did.  Dealing  with  the  case,  firat,  aa  if  there  were 
no  general  regulationa  or  conditions,  when  the 
plaintiff  paid  her  money  and  took  her  ticket  what 
the  company  contracted  to  do,  apart  altogether 
from  conditiona,  was  to  carry  the  plaintiff  from 
Chorley  to  Manchester  and  back  again  fronk 
Manchester  to  Chorley.  That  is  all  ahe  has  asked 
them  to  do  at  any  time,  and  they  have  not  carried 
her  one  step  farther.  They  have  carried  her 
from  Manchester  to  Chorley,  though  by  two 
stages.  They  were  bound  to  do  that  because  they 
allowed  her  to  go  by  the  Blackburn  train ;  she 
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was  not  boand  to  return  by  any  particular  train 
as  she  had  seven  days  within  which  to  return.  If 
she  had  a  right  to  go  by  that  particular  train — 
and  the  company  admitted  that  right  by  allowing 
her  to  go — she  had  the  right  to  get  out  at  Bolton, 
because  the  train  in  which  she  was  permitted  to 
travel  went  on  to  Blackburn,  and  not  to  her 
destination,  Chorley.  Then  having  got  out  of 
the  train  at  Bolton — as  she  was  t^und  to  do — 
there  was  nothing  at  all  to  prevent  her  from 
leaving  the  premises,  and  it  could  not  put  an  end 
to  the  contract  to  carry  her  to  Chorley  because  she 
chose  to  leave  the  premises.  If  she  had  got  into  a 
through  train,  then,  according  to  the  conditions, 
there  might  have  been  some  ground  for  the  con- 
tention of  the  company;  but  she  did  not,  and 
«he  was  bound  to  alight.  There  was  no  contract 
that  the  plaintiff  should  go  by  any  one  particular 
train  that  went  througb.  The  contract — apart 
from  by-laws  and  regalatione  —  was  that  for  so 
much  money  they  would  carry  her  from  Chorley 
to  Manchester,  and  back  again,  and  that  so  far 
aa  the  return  journey  was  concerned  she  might 
go  by  any  train  she  liked,  or  by  any  two  trains, 
«ne  as  far  as  Bolton  and  then  on  by  another 
train.  The  contract  was  for  a  journey  over  so 
much  of  their  line,  and  she  has  not  exceeded 
that.  Then  there  is  absolutely  nothing  in  the 
by.laws  or  regulations  to  alter  that  or  to  show 
that  the  plaintiff  was  boqnd  to  retam  in  any 
particolar  train.  The  regulation  that  return 
tickets  cannot  be  used  by  a  later  train  beyond  the 
station  at  which  the  passenger  may  first "  alight," 
cannot  poesibly  apply,  because  she  had  to  "  alight " 
at  Bolton,  and  it  it  applied  she  would  have  had 
to  take  a  fresh  ticket  from  Bolton  to  Chorley, 
even  if  she  did  not  leave  the  station  at  all,  but 
went  on  by  the  next  train.  The  company  could 
not  put  forward  such  a  contention  as  that,  or  say 
that  that  regulation  applies  to  the  case  where  the 
passenger  must  alight  from  the  train  to  get  to 
his  destination.  The  bv-laws  and  conditions, 
therefore,  do  not  kpply ;  out  even  if  they  other- 
wise would  apply,  there  is  no  evidence  that  they 
were  brought  to  the  plaintiff's  notice  or  incor- 
porated with  the  contract,  and  that  is  necessary : 

Richardson,  Spence,  and  Co.  v.  Rownlret,  70  L.  T. 

B«p.  817  ;  (1894)  A.  C.  217,  and  the  cases  there 

referred  to  by  Lord  Heraohell ; 
Stephen  v.  Inttmational  Sleeping  Car  Company, 

19  Times  L.  Bep.  621. 

C.  A.  BuBsell,  E.G.  was  not  called  on  to  reply. 

Lord  Alybsstos^b,  C.J. — I  have  been  im- 
pressed with  what  counsel  for  the  plaintiff  has  said 
apon  the  point  about  the  conditions  being  incor- 
porated on  the  ticket,  and  I  express  no  opinion  as 
to  what  is  the  effect  of  the  incorporation  of  the 
conditions  on  the  front  of  a  ticket  such  as  this. 
2>!o  doubt  the  point  wUl  come  up  at  some  time 
for  consideration,  but  it  is  not  material  for  our 
dedsion  in  this  case,  and  I  therefore  think  that 
counsel  for  the  railway  company  was  wisely 
advised  in  keeping  it  apart,  at  any  rate  for  the 
|>arpose  of  to-dav.  It  seems  to  me  that  the  point 
IS  not  that  the  plaintiff  was  prevented  from  leav- 
ing the  station  if  she  had  chosen  to  do  so,  as  the 
argument  of  counsel  for  the  plaintiff  assumes, 
and  as  the  learned  registrar  in  his  judgment 
assumes.  The  point  is  that  she  seeks  to  put  a 
contract  upon  tiie  railway  company  to  carry  her 
back  by  two   different   transits.     There  are  a 


number  of  cases  which  draw  a  distinction  between 
the  beginning  and  end  of  a  journey  for  this  pur- 
pose ;  and  if  we  are  to  decide  that  the  plaintiff 
has  a  right  to  do  what  she  claims  to  do,  it  means 
that  she  had  a  right  to  leave  the  company's  pre- 
miseq,  determine  the  contractual  relations  with 
them  for  the  time  and  commence  the  contractual 
relations  at  her  will  by  coming  back  again  and 
saying  to  the  company,  "  Now  carry  me  for  the 
rest  of  my  journey."  We  cannot  decide  in 
favour  of  this  view  without  shutting  our  eyes  to 
the  common-sense  incidents  of  railway  travelling, 
as  known  to  the  travelling  public  now  for  more 
than  half  a  century.  Breaking  the  journey  is  a 
matter  which  is  perfectly  well  understood.  It 
means  that  the  passenger  leaves  the  care  of  the 
company,  and  that  by  quitting  the  premises  he 
releases  the  company  from  any  duties  and  obliga- 
tions to  him  generally;  but,  of  course,  there 
might  be  other  ways  by  which  he  might  break 
the  journey,  as  by  agreement  with  the  company, 
and  then  he  may  come  back  again  and  be  allowed 
to  resume  the  journey  under  an  arrangement 
made  with  the  company.  Counsel  for  the  plaintiff 
says — and  this  is  the  argument  which  he  has  most 
sti'enuously  put  forward — that  the  contract  made 
by  the  return  ticket  means  that  the  company  will 
carry  the  passenger  from  Chorley  to  Manchester, 
and  will  carry  that  passenger  back  from  Man- 
chester to  Chorley.  Then  he  contends — and  there 
is  no  reason  why,  if  he  is  right,  the  same  principle 
should  not  apply  both  to  the  outward  and  home- 
ward journey  alike — that  if  the  train  happen  to 
stop  at  some  important  station,  which  it  probably 
will,  and  the  passenger  is  minded  to  leave  the 
premises  for  a  time,  he  may  do  so  and  come  back, 
and  claim  to  be  carried  by  a  series  of  journeys  to 
the  destination  to  which  the  company  were  origi- 
nally to  take  him.  So  he  has  a  right  to  go  back 
by  making  a  succession  of  journeys,  and  not 
merely  to  be  brought  back  by  the  railway  com- 
pany according  to  the  custom  of  travelling  in 
the  ordinary  way  in  which  they  profess  to  cany 
passengers.  I  see  no  vestige  of  authority  for  the 
suggestion  that  the  contract  undertaken  by  the 
railway  company  by  a  return  ticket  is  that  kind 
of  contract,  and  I  do  not  think  that  we,  or 
the  County  Conrt  judge,  or  anybody  ought 
to  shut  their  eyes  to  the  common  incident 
of  termination  of  the  contractual  relations  for  the 
time  being  by  what  has  been  known,  and  pro- 
perly known,  as  breaking  the  journey  and  com- 
mencing it  again.  That  is  something  which  is 
not  involved  in  the  contract ;  and  I  therefore 
come  to  the  conclusion  that  this  was  a  contract 
to  carry  the  plaintiff  to  Manchester  and  back 
again,  and  to  cany  her  in  the  sense  that  the 
journey,  both  outward  and  homeward,  was  to  be 
continuous  in  the  sense  that  the  one  journey  was 
to  be  performed  as  one  contractus!  operation, 
and  the  other  journey  was  to  be  performed 
as  one  contractual  operation,  and  not  that 
there  was  to  be  a  right  in  the  plaintiff  to  say 
to  the  company  that  she  would  force  them  to 
enter  into  a  series  of  contracts  from  hour  to  hour, 
and  from  day  to  day  during  seven  days,  to  take 
her  out  from  Chorley  to  Manchester  or  back  from 
Manchester  to  Chorley  in  journeys  by  pieces,  so 
to  speak.  Under  the  circumstances  it  seems  to 
me  that  that  is  not  a  reasonable  construction  of 
the  contract.  There  is  nothing  in  the  contract  to 
bind  the  company  to  do  it,  and  I-^ink  botli 
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common  Bense  and  law  are  remote  from  snoh  a 
conclaeion  a8  thai;  arrived  at  b/  the  learned 
registrar.  I  think,  therefore,  that  this  appeal 
most  be  allowed. 

Kennedy,  J. — I  agree.  The  attempt  of  the 
passenger,  in  perfect  good  faith  no  doabt,  in  this 
case  and  for  the  purpose  of  testing  the  right,  in 
substance  is  to  make  a  contract  to  carry  from 
A  to  Z.and  back  from  Z  to  A,  giving  the  passenger 
a  right  to  separate  voyages  or  carriages — if  we 
may  bo  call  it — from  every  letter  of  the  alphabet. 

Appeal  allowed. 

Solicitors :  for  the  appellants,  Woodcoch  Byland 
and  Parker,  for  Christopher  Moorhouse,  Man- 
chester ;  for  the  respondent,  W.  Battle,  for  J.  Whit- 
field, Chorley. 


Friday,  May  13. 
(Before  Lord  Altsbstonb,  C.J.,  Wills  and 
Ebnhbdt,  J  J.). 
London   County  Council  (apps.)  v.  Illumi- 

NATBD  ASYEBTISEMBNTS  COMPANY  (re8p8.).(a) 
Metropolis  —  Building  line  —  Projection — Adver- 
tisement case  in  front  of  building — Projection 
beyond  building  line  —  "  Structure  "  —  London 
Building  Act  1894  (57  A  68  Vict.  c.  ccxiii.),  ss.  22, 
200,  sub-s.  3. 

The  respondents,  without  the  consent  of  the  London 
County  Council,  erected  upon  the  front  walls  of 
their  building  twelve  advertisement  eases  which 
were  constructed  qf  sheet  iron,  supported  by  strong 
wroughi-iron  support*  securely  eut  and  pinned 
through  the  front  walls  of  th«  building.    The 
outer  sideof  these  eases  was  covered  vnth  a  wooden 
frame  carrying  canvas  with  advertisements,  and 
the  interiors  could  be  illuminated  wUh  eUetrie 
light.    The  eases  were  from  2ft.  to  5ft.  wide  and 
from  6ft.  to  7ft.  high,  and  the  front  of  each  ease 
was  about  lOtn.   beyond   the  general  building 
line,  and  the  ctues  {except  the  iron  supports) 
could  be  removed  in  a  day  without  injury  to  the 
building. 
Upon  an  information  under  sect.  22  of  the  London 
Building  Act    1894  for  erecting  "  structures  " 
beyond  the  general  building  line,  a  magistrate 
having  found  that  the  cases  were  not  "  struc- 
tures "  within  the  meaning  of  the  Act : 
Held  {by  Lord  Alverstone,  C.J.  and  Kennedy,  J., 
WiUs,  J.  dissenting)  that  there  was  no  ground 
for  saying   that  the  magistrate  was  wrong  in 
law  in  so  holding,  and  that  the  decision  ought 
to  be  affirmed. 
Case  stated  by  a  metropolitan  police  magistrate. 
On  the  30th  Deo.  1903  the  respondents  appeared 
before  the  magistrate  at  the  Marlborongh-street 
Police-court  to  answer  an  information  laid  against 
them  by  the  appellante  on  the  10th  Oct.  1903,  on 
a  summons  returnable  on  the  18th  Nov.,  which 
charged   that  the  respondente  on  or  about  the 
26th    May  1903,  at    No.  48,    Cranboum-street, 
Leicester- square,  in  the  city  of  Westminster  and 
county  of  London,  did  unlawfully  erect  certain 
structures  in  contravention  of  the  provisions  of 
Fart  3  of  the  London  Building  Act  1894  (57  &  58 
Yiot.  0.  ccxiii.),  beyond  the  general  line  of  build- 
ings of  that  street,  without  the  consent  of  the 
London  County  Council,  whereby  they  became 

(a;  Bepoiled  by  W.  W.  Orb,  Esq.,  Buriiter at-Law. 


liable  to  the  penalty  prescribed  by  sect.  200,  sub- 
sect.  3,  of  that  Act,  as  amended  by  the  London 
Building  Act  1894  (Amendment)  Act  1898,  and 
to  have  an  order  made  against  them  to  demolish 
the  structures  or  any  part  thereof. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  either  proved  before  the  magis- 
trate  or  admitted  by  both  parties : 

1.  In  the  months  of  April  and  May  1903  the 
respondents  erected  upon  the  front  walls  of  the 
building  No.  48,  Cranboum-street,  Leicester- 
square,  twelve  advertisement  oases  in  the  posi- 
tions which  were  shown  by  a  photograph  wnich 
had  been  initialled  by  the  magistrate  for  purposes 
of  identification. 

2.  The  casts  were  constracted  of  sheet  iron 
supported  by  strong  wronght-iron  supports  se- 
curely cut  and  pinned  through  the  front  walls  of 
the  building.  The  outer  side  of  each  of  the  cases 
was  covered  n  ith  a  wooden  frame  carrying  canvas 
or  liaen  lined  with  advertisements,  and  provision 
was  made  for  illuminating  the  interiors  of  the 
cases  by  electric  light. 

3.  The  oases  varied  in  width  from  2ft.  to  5ft., 
and  in  height  from  5ft.  to  7ft.  Each  of  the  cases 
stood  out  lOin.  in  front  of  a  front  wall  of  the 
building,  but  each  projection  was  less  than  the 
projection  of  the  existing  oomioe  over  the  shop, 
which  was  2ft.  from  uie  face  of  the  main 
building. 

4.  The  front  of  each  of  the  cases  was  about 
lOiu.  beyond  the  general  line  of  buildings  as 
determined  by  a  certificate  dated  the  23rd  Deo. 
1903  of  the  superintending  architect  of  metro- 
politan buildings.  A  copy  of  this  certificate  (with 
plan  attached)  was  annexed  to  and  was  to  be  taken 
as  part  of  this  case. 

5.  It  wonld  be  possible  to  move  the  whole  of 
the  cases  (with  the  exception  of  the  iron  supports) 
in  a  single  day  without  injury  to  the  building. 

6.  The  respondente  had  not  obtained  the  oon- 
sent  of  the  appellante  (the  London  County 
Connoil)  to  the  erection  of  the  cases. 

The  appellante  contended  that  the  oases  so 
fixed  and  supported  as  aforesaid  were  structure* 
within  the  meaning  of  sect.  22  and  sect.  200,  sub- 
sect.  3  of  the  London  Building  Act  1894. 

The  respondents  contended  that  the  cases  were 
not  structures  within  the  meaning  of  sect.  22  of 
the  Act 

The  magistrate  was  of  opinion  that  the  cases 
weie  not  structures  within  the  meaning  of 
the  Act;  that  they  were  in  the  nature  of 
mere  excrescences,  which  could  be  removed  at 
will  without  injury  io  the  fabric,  and  that  they 
could  not  be  said,  therefore,  to  be  a  "  bringing 
forward "  of  the  main  building  such  as  was  con- 
templated by  the  statute.  Accordingly  he  dis- 
missed the  summons. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  upon  the  true  construction  of 
the  sections  above  referred  to,  the  reiipondents, 
on  the  facts  above  stated,  erected  a  structure  or 
structures  beyond  the  general  line  of  buildings 
aforesaid. 

The  London  Building  Act  1894  (57  &  58  Vict, 
c.  ccxiii.)  deals  in  Part  3  (secte.  22  to  31  inclauve> 
with  "Lines  of  Building  Frontage,"  and  pro- 
vides : 

Seot.  22.  (1)  No  buildiiig  or  Btraoture  sbkll  withoat 
the  oonsent  io  writing  of  Uie  ooonoil  be  eteot«d  bejomi 
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the  general  Uoe  of  bnildlngi  in  any  street  or  part  of  a 
street,  plice,  or  row  of  houses  in  wbioii  the  same  is 
situate,  in  caee  the  dittanoe  of  snoh  line  of  buildings 
from  the  highway  does  not  cxoeed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  fifty  feet, 
notwiUutindirg  there  being  gardens  or  vaoant  spacei 
between  the  line  of  buildings  and  the  highway.  Snch 
general  line  of  bnildings  shall  if  required  be  defined  by 
the  superictendiig  arohiteot  by  a  certificate,  snch  oer- 
tifisate  to  be  isnned  within  one  month  from  the 
date  of  the  application  therefor.  (2)  This  seotion 
shall  not  apply  to  sny  bnilding  or  stmoture  erected 
after  the  oommencement  of  this  Act  upon  land 
«rhioh  either  at  the  oommenoement  of  this  Act,  or 
at  any  time  within  seven  years  preTionsly,  has  or  «hall 
liaTe  been  lawfully  oooupied  by  a  building  or  struotore. 

Sect.  200  (Under  heading  "  OfEenceB  against 
Act"): 

Sabjact  to  the  provisions  of  this  Act  every  person  who 
Joes  any  of  the  things  specified  in  this  section  shall  be 
4)eemed  to  have  committed  an  offenoe  against  this  Act, 
and  shall  be  liable  upon  conviction  in  a  summary 
oannrr  to  a  penslty  not  exceeding  the  amount  hereafter 
epeoified  in  connection  with  snoh  offence,  and  to  a 
farther  penalty  not  exceeding  the  amount  hereafter 
stated  as  the  daily  penalty  in  connection  with  snch 
offenoe  for  every  day  on  which  the  offenoe  is  continued 
fklter  snoh  oonviotion  (that  is  to  say).  (8)  Every  peison 
who  (a)  erects  or  brings  forward  any  building  or  struc- 
tnre  in  contravention  of  any  of  the  provisions  of  Part  3 
«f  this  Act,  or  of  any  conditions  attached  by  the  canncil 
to  any  oonsent  given  porsnant  to  suoh  provisions  .  .  . 
shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds 
a  day  during  every  day  of  the  continuance  of  the 
oon-oompUanoe  with  the  order  of  the  court  in  raferenca 
to  the  matters  aforesaid. 

Avory,  K.C.  {DaMy  with  him)  for  the  London 
Coanty  Oonncil. — The  magistrate  was  wrong  in 
holding  that  these  oases  were  not  structures 
within  the  meaning  of  sect.  22,  and  that  there 
was  not  a  bringing  forward  of  the  bnilding  within 
eect.  200,  sub-seot.  3.  It  is  submitted  that  these 
cases  were  "  structures  "  within  the  meaning  of 
the  seotion.  Sect.  73  deals  with  such  projections 
as  cornices  and  other  similar  projections ;  and  to 
a  limited  extent  with  shop  fronts.  The  question 
of  a  projecting  structure  under  sect.  22  was  con- 
sidered in  the  case  of  Coburg  Hotel  v.  London 
County  Council  (81  L.  T.  Bep.  450)  where  it  was 
held  that  a  glass  andiron  portico  which  projected 
beyond  the  general  building  line,  and  which  was 
dovetailed  into  the  main  structure  of  the  building, 
was  within  sect.  22.  The  matter  was  again  con- 
sidered in  HuU  V.  London  County  Council  (84 
L.  T.  Bep.  160;  (1901)  I  K.B.580),  under  sect.  73, 
as  to  projections,  and  there  it  was  held  that 
a  wooden  case  attached  to  the  external  wall  of  a 
bnilding  by  iron  brackets,  and  used  as  an  adver- 
tisicg  sign,  was  not  a  projection  within  the 
meaning  of  sect.  73.  That  case  was  not  under 
sect.  22,  and,  moreover,  there  is  this  slight  dis- 
tinction between  that  case  and  the  present.  In 
that  case  the  sign  oongisted  of  a  wooden  case 
with  a  glass  front,  and  it  was  fastened  to  the 
external  wall  by  iron  braclcets  only,  whereas  in 
the  present  case  the  oases  were  bolted  through 
the  walls  of  the  bnilding.  The  question  of 
**  structure  "  was  considered  in  Venner  v.  McDonell 
<7S  L.  T.  Bep.  152;  (1897)  1  Q.  B.  421),  where  it 
was  held  that  movable  seating  in  the  Agricultural 
Hall  was  not  a  "  bnilding,  structure,  or  work," 
within  sect  145  of  this  Act,  and  the  result  of  that 


case  is  that  "  structure "  has  to  be  construed  in 
reference  to  its  context.  That  is  not  a  decision 
against  the  appellants,  as  it  was  a  case  of  fittings 
inside  a  building.  That  case  was  followed  by 
Handover  v.  Meeson  (67  J.  P.  313)  as  to  temporary 
wooden  floorings  being  a  "structure."  Here  we 
have  something  interfering  with  the  line  of  bnild- 
ing just  as  much  as  a  bay-window  would.  There  are 
two  reasons  why  the  county  council  object  to  this 
projection,  because  it  interferes  with  the  building 
line  ;  and,  secondly,  on  the  ground  of  the  danger 
of  the  spread  of  fire  in  case  an  adjoining  building 
were  on  fire,  as  the  fire  would  at  once  catch  these 
cases  on  the  wall.  In  Hull  v.  London  County  Council 
{ubi  sup.)  the  court  were  inflaenced  by  the  fact  that 
there  is  power  to  make  by-laws  under  sect.  164 
to  regulate  theso  matters,  and  they  Eeemed  to 
think  that  such  a  matter  as  this  might  be  dealt 
with  by  by-laws.  That  was  not  a  correct  view, 
as  that  would  not  apply  to  things  overhanging  in 
this  way,  and,  secondly,  a  power  to  make  by-laws 
for  the  regulation  of  certain  matters  (as  in 
sect.  164)  would  not  give  power  to  make  by-laws 
to  prohibit  them.  These  things  should  M  eon- 
siiered  as  structures  in  the  nature  of  additions  to 
the  building,  and  not  mere  ornaments  or  adver- 
tisements hung  from  the  building.  The  only 
practical  distinction  ia  between  things  which  are 
affixed  to  the  building,  as  in  this  case,  and  things 
which  are  hung  out  from  the  building,  such  as 
flagstaffs  or  advertisements,  and  the  seotion 
ought  to  be  held  to  include  things  which  are 
actaally  affixed  to  the  bnilding,  so  as  to  be  an 
actual  obstruction  He  referred  to  sect.  201 
(16). 

Mcusmorran,  K.O.  (ff.  C.  Holden  with  him)  for 
the  respondents. — [Lord  Alybkstonb,  O.J. — How 
do  you  distingaisb  the  case  ot  Coburg  Hotel  v. 
London  County  Council  (ubi  fup.)  P]  That  case 
was  nnder  sect.  73  as  to  projections,  and  in  fact 
it  was  a  different  case  altogether  in  which  the 
thing  that  projected  was  very  large.  There  are 
a  great  many  sections  in  this  Act  in  which  the 
word  "  structure  "  is  used,  and,  as  pointed  out  by 
Wills,  J.  in  Venner  v.  McDonell  [ubi  sup.),  the 
word  has  to  be  construed  in  each  case  according 
to  the  context.  This  was  not  a  strooture  within 
the  meaning  of  sect.  22,  and  the  magistrate  was 
right  in  so  finding.  The  public  are  completely 
protected,  because  first,  if  it  project  over  the  foot- 
way it  can  be  dealt  with  by  by-laws ;  secondly,  if 
it  be  an  obstruction,  it  can  be  dealt  with  under 
other  Acts ;  and,  thirdly,  if  it  be  dangerous,  then 
it  can  be  dealt  with  under  Fart  9  (beginning  with 
sect.  102),  relating  to  "  dangerous  structures." 
Sect.  22  was  not  intended  to  deal  with  such  a  case 
as  this ;  it  was  intended  to  deal  with  a  different 
case  altogether ;  it  relates  solely  and  entirely  to 
the  building  line,  and  a  thing  of  this  kind  was  not 
intended  to  come  within  it.  The  section  deals 
with  a  "  building  or  structure,"  and  the  erection 
thereof  beyond  the  bnilding  line,  and  sect  200  (3) 
deals  with  the  erecting  or  bringing  forward  any 
"  building  or  structure."  So  that  to  bring  a  case 
within  either  of  these  sections,  the  thing  must  be 
a  bnilding  or  structure.  If  the  thing  in  question 
in  this  case  were  a  building  or  structure  within 
the  section,  then  a  window- t>ox  equally  would  be 
within  it.  In  fact,  this  thing  is  not  a  part  of  the 
building  at  atl.  The  magistrate  has  found  that 
it  was  not  a  structure,  amd  it  is  a  question  of  fact 
for  the  magistrate  to  deal  with.    It  must  ba  a 
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qnestioii  of  fact  and  of  degree  in  each  case,  as 
has  been  pointed  out  in 

Venner  v.  UcDonell  (ubi  »ttp.)  ; 

Hull  ▼.  London  County  Council  (uhi  tup.) ; 

Wendon  y.  Zondoit  County  Council,  70  L.  T.  Bep. 

440 ;  (1894)  1  Q.  B.  812  ; 
Lavy  T.  London  County  Council,  72  L.  T.  Bep.  600  ; 
(1895)  2  Q.  B.  915,  per  Wtight,  J. 

If  the  contention  for  the  appeUanta  is  well 
founded,  then  a  shop  sif^  wonld  be  within  the 
section.  The  corresponding  section  in  the  former 
Act  (sect.  75  of  the  Metropolis  Management  Act 
1862)  contained  the  words  "  building,  structure, 
or  erection,"  but  in  the  present  section  the  word 
"  erection  "  is  omitted,  thereby  showing  the  inten- 
tion  to  confine  the  section  to  bnildings  and  struc- 
tures in  the  ordinary  sense.  Hull  v.  London 
County  Council  [ubi  »up.)  was  decided  on  sect.  73 
as  to  projections,  and  it  was  there  held  that  the 
sign  was  not  a  projection.  It  would  be  a  strange 
thing  to  say  that.  If  it  was  not  a  projection 
beyond  a  strnoture,  therefore  it  could  be  a  struc- 
ture or  building  itself.  Here  we  have  something 
affixed  to  the  wall,  nailed  to  the  wall,  and  in  order 
to  hold  that  it  comes  within  sect.  22,  it  is  necessary 
to  say  that  nothing  exceeding  lOin.  in  width  can 
be  nailed  to  the  front  of  a  building  without;  the 
consent  of  the  oonnty  conndl. 

Avory,  E.C.  in  reply. 

Eennbdt,  J. — ^In  this  case,  speaking  for  myself, 
I  am  unable  to  adopt  the  view  that  we  ought  to 
OYermle  the  decision  of  the  learned  magistrate, 
by  deciding  that  in  point  of  law  he  was  wrong.  I 
do  not  think  there  is  much  more  to  bo  said  on  the 
matter  than  this,  that  it  is  a  question  of  fact  and 
a  question  of  degree  in  each  case.  The  magis- 
trate has,  no  doubt,  asked  a  question  which  is 
put  as  a  question  of  law — namely,  whether  upon 
the  true  construction  of  sects.  22  and  200  (3)  of 
the  London  Building  Act  of  1894,  the  respondents 
on  the  facts  as  found  erected  a  structure  or 
structures  beyond  the  general  line  of  building.  It 
seems  to  me  that  if  it  be  a  question  of  fact  and 
of  degree  in  each  case  it  was  for  him  to  decide. 
He  has  decided  that  the  cases  were  not  structures 
within  the  meaning  of  the  Act ;  that  they  were 
in  the  nature  of  mere  excrescences  which  could 
be  removed  at  will  without  injury  to  the  bailding, 
and  that  they  could  not,  therefore,  be  said  to  be 
a  "  bringing  forward "  of  the  building  such  as 
was  contemplated  by  the  statute.  With  great 
respect  to  the  learned  magistrate,  I  do  not  ^mit 
the  rider  which  he  has  added  to  his  finding.  We 
are  told  that  they  are  mere  excrescences.  I  do 
not  know  what  a  mere  excrescence  is  in  that 
sense,  but  I  cannot  say  that  he  was  wrong  in 
point  of  law  in  holding  that  this  particular  thing, 
which  has  been  described  very  clearly,  erected 
over  the  door  of  this  shop,  is  a  "  structure  or 
building"  erected  within  the  meaning  of  that 
section.  I  am  inclined  to  agree  with  him  that  it 
was  not.  It  was  a  thing  which  unquestionably, 
as  it  appears  to  me,  if  we  look  at  the  intention  of 
erecticg  or  putting  it  up,  was  not  necessarily 
intended  to  be  permanent;  indeed,  I  should 
think,  when  ihe  respondents  contemplated  leav- 
ing tleir  shop  they  probably  would  remove  it,  or 
very  likely  they  might  change  it  in  the  next  year. 
It  is  a  form  of  advertisement.  I''  is  not  to  my 
mind  like  a  bow- window  or  anjtliing  of  that 
kind,  which  from  its  nature  whether  it  is  made  of 


wood,  tin,  iron,  or  stone,  is  intended  to  form  part 
of  a  building  or  stmotare.    I  agree  also  that 
there  may  fa«  a  structure  snch  as  a  greenhouse 
under  certain  conditions  which  would  be  a  struc- 
ture or   building    within    the  meaning    of  the 
section,  although,  of  course,  it  would  be  physically 
removable  —  probably    a    question    might   arise 
between  the  landlord  and  tenant  as  to  whether  it 
was  removable  or  not — and  would  prima  facie  he 
a  thing  which  would  be  intended  to  remain  and 
which  does  go  beyond  the  building  line.    Here 
there  is  something  up  on  the  side  of  the  house 
which  is  equivalent  to  a  projecting  ledge — a  large 
one  I  agree — bat  still  it  seems  to  me  rather  a 
strong  thing  to  consider  it  a  "  structure  or  build- 
ing "  as  a  matter  of  law  so  as  to  say  that  the 
magistrate,  who  held  that  it  was  not,  is  wrong. 
Had  the  question  arisen  under  the  section  as  to 
whetJier  this  was  a  projection  or  not,  then  unless 
we  were  hampered  by,  and  were  deciding  some- 
thing contrary  to,  the  previous  decisions  of  this 
court,   I  should  have  been  inclined  to  say  that 
there  was  great  difficulty  in  holding  that  this  was 
not  a  projection.    But,  however,  that  may  be,  we 
are   here   dealing,  not  with   the   section    as   to 
projections,    but    with   the    section    as    to    the 
erection  beyond  the  general  line  of  buildings  of 
a  "  building  or  structure " ;  and  I  am  not  satis- 
fied   that    the    learned    magistrate    was    wrong 
in    point  of   law    in   finding    that    these   cases 
were  not  structures  within  the  meaning  of  the 
Act. 

Wills,  J. — I  have  the  misfortune  to  differ 
from  my  Lord  and  my  brother  Kennedy,  and 
therefore  I  have  now  to  express  my  own  opinion. 
Questions  of  this  kind  must  always  be  questions 
of  mixed  law  and  fact,  and  it  is  not  very  easy  to 
say  to  what  extent  the  consideration  of  law 
ought  to  prevail,  and  to  what  extent  the 
consideration  of  facts  ought  to  prevail.  But 
I  am  quite  sure  the  learned  magistrate  did 
not  mean  us  to  deal  with  the  case  which  he 
has  stated  as  if  he  had  found,  as  a  matter 
of  fact,  that  this  was  a  structure.  There- 
fore it  seems  to  me  to  be  open  to  us  to  consider 
whether,  from  the  natural  construction  of  the 
words  in  this  section  of  the  Act  of  Parliament, 
this  is  a  structure.  I  take  my  stand  upon  the 
description  of  it  given  in  this  case — namely,  "  The 
cases  were  constructed  of  sheet  iron  supported 
by  strong  wrought-iron  supports  securely  out  and 
pinned  through  the  front  walls  of  ttie  build- 
ing." It  seems  to  me  that  it  is  difficult  to  have 
any  amount  of  annexation,  short  of  that  which 
would  prevent  the  tentint  from  removing  it  during 
the  term,  that  would  go  much  further  than  this 
case ;  and  I  cannot  help  feeling  that,  as  long  as 
this  thing  remains  annexed  to  the  building,  it  is 
a  part  of  the  building,  although  it  be  a  part  that 
can  be  removed ;  and  that  if  is  not  a  part  of  the 
building,  certainly  to  my  mind  it  is  a  structure. 
If  glass  were  put  there  instead  of  canvas,  yon 
would  have  a  window.  If  that  was  the  case,  I 
think  there  would  not  be  much  difficulty  in  saying 
that  then  it  was  a  structure.  I  do  not  think 
that  any  benefit  is  got  by  referring  to  other  parts 
of  the  Act  of  Parliament.  It  is  not,  I  think, 
possible  with  a  complicated  Act  of  this  kind,  in 
which  words  are  more  or  less  necessarily  used  in 
different  senses  at  different  places,  to  do  much 
good  by  attacking  or  dealing  with  the  other 
parts  of  the  Act.    I  cannot  help  feeling,  thongh 
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it  onght  not  to  inflaenoe  one's  deoiBion,  and  it 
does    not  inflnence   mine,  that  it  is  extreme]/ 
unlikely  that  erections  of  this  kind — whatever 
they  may  be  called — should  be  left  untouched 
altogether  by  this  legislation,  because  it  seems  to 
me  to  be  obvioas  that,  so  long  as  the  character  of 
the  annexation  is  and  remains  the  same,  it  cannot 
make  any  difference  whether  the  breadth  is  lOin., 
or  2ft.,  or  3ft.,  or  4ft.    It  is  very  nnlikely  that  that 
sort  of  thing  should  have  been  left  out  entirely, 
without  the  Act  dealing  with  it  at  all ;  and  if  Mr. 
Macmorran  has  been  snccessf  nl  in  getting  a  court 
to  hold  that  a  thing  of  this  kind  is  not  a  projec- 
jection,  one  would  eay,  if  at  liberty  to  consider 
the  matter  from  that  point  of  view  at  all,  that  that 
was  a  very  good  reason  for  giving  an  extension 
to  the  other  parts  of  the  Act,  as  to  which  he  has 
not   been  equally  snocessful.      But  I  am  only 
using  that  illustration  to  show  how  undesirable 
I  feel  it  that  any  difficulty  should  be  thrown  in 
the  way  of  the  county  council  in  dealing  with 
maiters  of   this  kind — with   what   the    learned 
magistrate  calls  excrescences  of  this  kind.    An 
excrescence  snch  as  this  may  be  a  very  serious 
«yesore  to  the  street,  and,  whether  it  is  so  or  not, 
it  is  a  matter  which  is  very  germane  to  the  con- 
sideration when  you  are  dealing  with  a  section 
which  prohibits  building  beyond  the  building  line, 
which  is  done  partly  for  the  purpose  of  preserving 
«miformity,  and  partly,  no  doubt,  for  preserving 
safficient  light  and  air  and  ventilation.      This 
"  thing  " — I  must  not  call  it  "  structure,"  because 
that  is  begging  the  question — sins,   or  is  quite 
capable  of  sinning  if  things  of  this  kind  are  per- 
missible and  are  not  hit  by  this  Act,  against  what 
the  Act  intended  to  obviate  in  both  respects, 
when  it  is  dealing  with  the  building  line.    It 
might  be,  and  very  often  is,  a  great  eyesore';  and 
it  might,  and  very  often  does,  interfere  with  the 
proper  amount  of  air  space  which  will  be  left 
untouched.    I  need  not  say  that  I  doubt  my  own 
judgment  when  I  am  differing  from  my  Lord 
and  my  brother  Kennedy,  but  for  the  reasons 
I    have  given    I    am    compelled    to    say    that 
that  is  my  opinion,  and,  if  the  London  County 
Council  are  very  much  hampered,  as  apparently 
they  must  be   by  the    decision    in    respect    of 
projections,  their  best  way  of    dealing  with  it 
is    to    consider    the    matter  when    they    bring 
forward  one  of  their  numerous  Bills  in  Parlia- 
ment. 

Lord  Alvkbstonb,  C.J. — I  agree  with  the 
greater  part  of  what  my  brother  Wills  has  said, 
out  I  am  unable  to  arrive  at  the  conclusion  at 
which  he  arrives  upon  the  reasons  he  has  given. 
I  agree  entirely  with  him  that  we  are  not  entitled 
to  look  at^other  parts  of  the  Act  for  the  pur- 
pose of  construing  particular  words,  and  that 
these  words  have  got  to  be  construed  in  each  of 
the  sections  and  in  each  of  the  groups  of  sections 
too,  having  regarr)  to  the  purview  of  those  par- 
ticular groups  of  sections.  I  do,  however,  think 
it  is  legitimate  to  consider  whether  or  not  a 
particular  thing  is  dealt  with  in  one  part  of  the 
Act,  or  is  dealt  with  in  another  part  of  the  Act, 
and  to  that  extent,  and  to  that  extent  only,  do  I 
think  it  material  to  consider  other  groups  of 
sections  and  other  enacting  clauses  in  this  Act. 
However,  I  must  say  that  my  main  ground  of 
decision  in  this  case  is  that  I  am  unable  to  say 
that  the  learned  magistrate  has  gone  wrong  as  a 
matter  of  law.    I  do  not  think  he  meant  to  state 


the  matter  so  as  to  say  that  [he  found  it  as  a 
question  of  fact ;  but  I  am  unable  to  say  that,  in 
arriving  at  the  conclusion  at  which  he  has  arrived 
and  which  is  set  out  in  the  case,  in  my  opinion 
he  has  gone  wrong  in  that  as  a  matter  of  law.    It 
must  be  taken,  of  course,  on  the  magistrate's 
finding  that  these  cases  could  be  removed  by  the 
tenant  at   the  tenant's  will.    He  finds  so;  and 
they  are  therefore  not  fixtures  in  the  sense  that  a 
bow-window  would  be,  or  that  a  structure  of  that 
character  would  be,  and  he  finds  that  they  could 
be  removed  without  any  injury  whatever  to  the 
main  stinicture.    I  think  all  these  findings  of  fact 
mast  be  taken  as  being  found  by  the  magistrate 
with  reference  to  these  particular  structures,  and 
the  question  we  have  to  ask  ourselves  is  this :  On 
these  findings  is  the  magistrate  bound  to  hold 
that   a  structure  so  erected  as  this  was  comes 
within  sects.  22  and    200,  sub-sect.  3  ?    I  was 
much  pressed  with  what  my  brother  Wills  has 
relied  upon  in  the  case,  that  the  cases  were  con- 
structed of  sheet  iron  supported  by  strong  wrought- 
iron  supports  securely  cut  and  pinned  through  the 
front  walls  of  the  buUding.    It  seems  to  me,  how- 
ever, as  he  has  rather  indicated,  that  we  cannot 
deal  with  this  sort  of  cases  by  simply  dealing 
with  the  way  in  which  the  thing  is  constructed  ; 
because  we  can  imagine  many  "  things,"  as  he  has 
properly  called  them,  many  "  structures,"  using 
the  word  in  a  general  sense,  far  less  substantially 
built,  which  might  be  a  much  clearer  infringement 
of  sect  22,  snb-seot.  1.    Looking  at  sect.  22,  sub- 
sect.  1,  which  was  a  part  of  a  group  of  sections  to 
be  dealt  with  in  Part  3  of  the  Act,  I  think — and 
this  is  the  ground  of  my  decision — that  primA  facie 
it  can  scarcely  be  denied  that  it  relates  to  "  build- 
ings," or  "structures  in  the  nature  of  buildings." 
That  does  not  solve  the  question,  because  parts 
of  buildings  and  parts  of  structures  would  come 
in  under  those  words.     Sect.  23  provides  that 
buildings  projecting  beyond  the  general  line  of 
buildings  when  taken  down  may  be  set  back. 
Then  sect.  26,  in  considering  what  consent  the 
council  may  give  for  the  erection  of  any  building 
or  structure  beyond  the  general  line  of  buildings, 
and  what  conditions  they  may  attach  to  such 
consent,  provides  that  those  conditions  may  in- 
clude: (1)  That  land  in  front  of  the  building  or 
structure  to  snch  an  extent  as  the  council  may 
think  proper  shall  be  dedicated  to  and  left  open  for 
the  use  of  the  public;  (2)  that  the  building  or 
structure  shall  be  used  ouly  for  such  purposes  as 
may  be  specified  in  the  consent,  or  shall  not  be 
used  for  any  particular  purposes  specified  in  the 
consent  unless  with  the  farther  consent  of  the 
council  obtained  when  a  change  of  purpose  is 
desired."   These  sub-sections  seam  to  me  to  point 
to  different  considerations — considerations  which 
ought  to  be  borne  in  mind  or  kept  in  view  when 
we  are  dealmg  with  snch  a  thing  as  this.    And 
I  supplement  that  by  pointing  out  that  we  do  find 
in  tbis  Act  a  number  of  sections  dealing  with 
what  I  think  this  structure  undoubtedly  was — 
namely,  a  projection  from  the  building.     Now,  I 
am,  of  course,  hampered  in  coming  to  that  con- 
clusion, and  I  entirely  feel  the  weight  of  the 
illustration — not  argument — given  by  my  brother 
Wills,  when  I  approach  that  part  of  the  subject 
as  to  projections  referred  to  in  the  decision  of 
Bruce  and  Fhillimore,  JJ.,  in  the  case  of  Hull  v. 
London  County  Council  (ubi  sup.).    If,  upon   a 
proper  statement  of  fact,  the  question  does  come 
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np  before  ua  as  to  whether  tie  things  is  or  is  not  a 
projection  under  seob.  73,  I  think  the  qaeation 
Jbow  far  that  case  would  be  held  to  be  authori- 
tative that  things  of  this  kind  can  be  projections 
under  sect.  73,  or  are  not  projections  under 
sect.  73,  will  have  to  be  considered  by  the  court, 
or,  if  possible,  in  some  way  takea  to  the  Court  of 
Appeal.  Bat  I  am  nnable  to  sea  an  argument 
for  enlargement,  as  my  brother  Wilis  suggested 
it  should  be  enlarged,  of  sect.  22  upon  that 
ground.  I  think  that  sect.  22,  or,  rather,  all  the 
sections  in  that  Fart  3 — namely,  sects.  22  to  31 — 
relate  to  a  different  subject-matter,  and  that 
projections  were  still  to  be  dealt  with  under 
other  sections  of  the  Act.  In  my  opinion,  looking 
at  the  facts,  I  do  not  think  that  the  magistrate 
came  to  a  wrong  conolnsion  in  law  when  be 
found  that  these  excrescences  or  things  were  not 
structures  or  buildings  within  sect.  22.  I  am 
therefore  of  opinion  that  this  appeal  should  be 
dismissed.  ^p^^^j  dismiited. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitor  for  the  respondents,  Maurice  Mostly. 


PROBATE,  DIVORCE,  AND  ADMIRALTT 
DIVISION. 
DIVORCE    BUSINESS. 
May  2  and  11. 
(Before  Bashes,  J.) 
Evans  v.  Evans  and  Bltth.  (a) 
Divorce — Variation   of  setllemenis — Child  —  Dit- 
puted  legitimacy — Issue  directed — Matrimonial 
Causes  Act  1859   (22  &  23  Vict.  e.  61).  «.  5— 
Matrimonial  Causes  Act  1878  (41  Vict.  e.  19), 
•.3. 
In  order  that  the  powers  of  the  court  to  vary  a 
marriage  settlement  under  sect.  5  of  the  Matri- 
inonidl  Came*  Act  1859  (22  &  23  Vict.  c.  61)  and 
sect.  3  o/  the  Matrim,onial  Causes  Act  1878  (41 
Vict.  e.  19)  may  be  properly  ascertained,  it  is 
necessary  to  ascertain  the  number  of  legitimate 
children  living  of  the  parties  to  the  marriage 
settlement  at  the  date  of  the  filing  of  the  petition 
io  vary  the  same.    Where  a  child  is  bom  between 
ih«  date  of  the  decree  nisi  and  the  decree  cibsolute, 
and  the  petitioner  denies  the  paternity  of  the 
child,  the  court  toiU  direct  an  issue  io  determine 
the  question  of  the  status  of  the  child,  and  post- 
pone the  contiieration  of  the  variation  of  the 
settlement  until  after  the  trial  of  the  issue. 
Bi  the  Petition  of  GbapJin  (16  L.  T.  Bep.  612 ; 
L.  Bep.  IP.   <ft  D.  328\  Pryor  v.  Pryor  and 
*      Shelford  (57  L.  T.  Bep.  633  ;   12  P.  Div.  1651. 
^     and  Douglas  v.  Douglas  and  Trevor  (78  L.  T. 
Bep.  88)  considered. 

Motion  upon  the  report  of  the  registrar  to  vary 
a  marriage  settlement. 

The  parties  were  married  in  1892,  and  by  an 
ante-nuptial  marriage  settlement,  executed  ou  the 
3rd  Aug.  1892,  the  petitioner  (the  husband)  settled 
certain  property  in  trust  for  himself  for  life,  after 
his  death  in  trust  for  the  respondent  (the  wife)  for 
life,  and  after  the  death  of  the  survivor  in  trust 
for  the  child  or  children  of  the  marriage ;  and  in 
case  no  child  or  children  should  attain  a  vested 
interest  in  trust  for  the  petitioner  absolately. 

By  the  same  deed  the  respondent  similarly 
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settled  certain  funds  in  trust  for  herself,  after  her 
death  in  trust  for  the  petitioner,  and  after  the 
death  of  the  survivor  in  trust  for  the  child  or 
children  of  the  marriage ;  and  in  case  no  child  or 
children  should  attain  a  vested  interest  in  trust 
for  the  respondent  absolutely. 

The  settlement  further  gave  a  power  of  resettle- 
ment of  a  portion  of  the  trust  funds  to  either 
party  in  the  event  of  a  second  marriage. 

Early  in  1903  the  husband  filed  a  petition  for 
divorce  on  the  ground  of  his  wife's  adultery  with 
the  corespondent,  the  date  of  the  adultery 
charged  being  in  Nov.  1902. 

At  that  time  the  petitioner  and  respondent 
were  living  apart,  and  no  marital  intercourse  had 
taken  place  between  them  since  the  middle  of 
1900. 

On  the  9th  June  1903  a  decree  nisi  was  pro- 
nounced, which  decree  was  made  absolute  on  the 
21st  Dec.  of  the  same  year. 

On  the  3lst  July  1903  the  respondent  gave 
birth  to  a  child,  the  paternity  of  which  was 
denied  by  the  petitioner,  and  which  child  was 
registered  as  the  child  of  the  respondent  and  co- 
respondent. All  the  other  children  of  the  respon- 
dent were  dead. 

On  the  30th  Deo.  1903  the  petitioner  presented 
a  petition  for  the  variation  of  his  marriage  settle- 
ment, praying,  inter  alia,  that  all  the  property 
which  be  had  himself  brought  into  settlement 
should  ba  reconveyed  to  himself  absolutely. 

On  the  23rd  Feb.  1904,  with  the  concurrence  of 
the  petitioner,  the  official  solicitor  was  appointed 
guardian  ad  litem  to  the  child. 

When  the  matter  came  on  for  inquiry  before 
the  registrar  the  petitioner  expressed  his  willing- 
ness to  relinquish  any  interest  he  had  in  the  trust 
funds  brought  into  settlement  by  the  respondent, 
and  the  respondent  made  no  opposition  to  the 
prayer  of  the  petition. 

The  registrar  in  his  report  recommended  that 
all  the  powers  and  interests  of  the  wife  in  the 
husband  B  trust  funds,  and  of  the  husband  in  the 
wife's  trust  funds  should  be  extinguished,  but  no 
order  should  be  made  as  to  the  reconveyance  of 
any  part  of  the  settled  funds,  as  the  child  had 
been  bom  before  the  decree  nisi  was  made 
absolute.  He  further  recommended  that,  having 
regard  to  sect.  1  of  the  Legitimacy  Declaration 
Act  1858  (21  &  22  Vict.  c.  93),  the  court  should 
make  no  further  order  unless  the  official  solicitor, 
under  the  circumstances  of  the  case,  considered 
that  it  was  for  the  interest  of  the  child  that » 
petition  of  legitimacy  should  be  presented. 

The  petitioner  then  gave  notice  of  motion  to 
vary  the  report  of  the  registrar  by  directing  that 
the  court  should  direct  an  issue  Be  tried,  in 
such  manner  as  it  thought  fit,  as  to  the  legiti- 
macy of  the  child,  and  to  postpone  the  farther 
consideration  of  the  report  and  the  making  of 
any  order  thereon  until  such  issue  was  deter- 
mined. 

Barnard  and  Murphy  for  the  petitioner. — ^The 
court  ought  to  direct  such  an  issue  so  that  the 
status  of  the  child  may  be  inquired  into,  and 
reserve  the  consideration  of  the  report  of  the 
registrar  and  the  making  of  any  fixed  order 
thereon  until  after  the  determination  of  the  pro- 
ceedings. By  the  settlement  the  husband  is 
liable  to  keep  up  a  life  policy  of  the  monejrs  of 
which  the  child  be  the  sole  beneficiary  if  it  i» 
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declared  legitimate.  In  justice  to  the  husband 
the  claim  of  the  child  ought  to  be  determined 
onoe  for  all.  The  husband  cannot  present  a 
petition  praying  that  the  child  shall  be  declared 
illegitimate.  It  an  iasne  is  directed  for  a 
declaration  of  legitimacy  the  huband  will  be  able 
to  tender  evidence  of  non-access  to  rebut  the 
presumption  of  legitimacy.    They  cited 

DougUu  y.  Douglai  and  Trevor,  78  L.  T.  Bap.  88. 
Le  Ba$  for  the  respondent. — He  did  not  ask  for 
any  vatiation  in  the  report  of  the  registrar. 

WiUosIc  for  the  official  solicitor,  guardian  etd 
liUm  to  the  child. — It  was  not  in  the  interest  of 
the  child  that  any  step  such  as  was  suggested 
should  be    taken.      In  the  case  of   DougUu  v. 
DoagloB  and  Trevor  {uhi  tup.)  the  case  of  Be  the 
Petition  of  Chaplin  (16  L.  T.  Bep.  612 ;  L.  Kep.  1 
P.  &  D.  328)  was  not  referred  to,  and  it  is  Bttb> 
mitted  that  the  learned  President  (Sir  F.  Jeune) 
was  wrong  in  directing  that  the  official  solicitor 
to  file  a  petition  under  the  Legitimacy  Declara- 
tion Act,  after  his  attention  had  been  drawn  to 
the  case  of  Pryor  v.  Pryor  and  Shelford  (67  L.  T. 
Rep.  533;  12  P.  Div.  165).    In  the  present  case 
both  partieswere interested  in  defeating  the  claims 
of  the   child.      The  wife  wished   to  retain  the 
custody  of  it,  and  the  court  would  not  sanction 
this  if  the  child  was  declared  legitimate,  seeing 
that  she  had  been  guilty  of  adultery.    It  was  to  the 
interest  of  the  husband  that  the  child  should  be 
declared  illegitimate  so  that  he  mij^ht  get  back  his 
property.    In  Mordaunt  v.  Mordaunt  (26  L.  T. 
&eD.  812;    L.  Bep.  2   P.  &  D.  10»)  the  Judge 
Ordiaary  said :  "|Ina  case  that  was  before  me  under 
the  Legitimacy  Declaration  Act — &e  Chaplin— 
an  application  was  made  for  the  appointment  of  a 
guardian  ad  litem  to  an  infant,  in  order  that  pro- 
ceedings might  be  instituted  to   ascertain    the 
infant's  legitimacy.    As  a  decision  in  such  a  case 
might  be  very  prejudicial  to  the  infant,  I  directed 
the  registrar  to  inquire  whether  it  would  be  for 
the  benefit  of  the  infant   that  the  suit  should 
proceed,  and  on  his  report  I  refused  to  sanction 
the  appointment  of  a  guardian."    If  the  court 
should  authorise  the  official  solicitor  to  file  a 
petition  under  the  Legitimacy  Declaration  Act  it 
would  be  making  him  an  instrument  in  the  hands 
of  the  petitioner  and  the  respondent  whose  interest 
it  was  to  bastardise  the  child.    [Babnes,  J. — 
What  steps  could   be  taken  in  a  case  like  the 
present  if  the  wife  were  to  die  before  the  decree 
were  ma.de  absolute  PJ 

Barnard  in  reply. — ^The  husband's  remedy 
would  be  in  the  Chancery  Division.  That  whs 
done  in  Bumaby  v.  Baillie  (61  L.  T.  Bep.  631 ; 
42  Ch.  Div.  282).  But  it  had  not  been  the  poUcy 
of  the  court  since  the  passing  of  the  Judicature 
Act  1873  (36  &  37  Yiot.  c.  66)  to  encourage 
multiplicity  of  legal  proceedings.  The  peti- 
tioner was  quite  willing  to  make  provision  for 
the  costs  of  the  official  solicitor,  if  an  issue  was 
directed.  Moreover,  by  deciding  that  an  issue 
should  be  directed,  the  co-respondent  would  be 
liable  for  the  costs  of  the  same,  whereas  if 
independent  proceedings  had  to  be  taken  he  would 

*^'  Cur.  adv.  vult. 

Baknks,  J. — This  was  a  motion  by  the  peti- 
tioners in  a  divorce  suit  that  the  court  should 
direct  an  issue  to  be  tried  whereby  the  legitimacy 
of  the  infant  child  of  the  respondeat  should  be 


inquired  into  and  determined,  and  that  the 
court  should  postpone  the  further  consideration 
of  the  registrar's  report  upon  the  petition  to  vary 
the  marriage  settlement,  which  was  made  at  the 
time  of  the  marriagu  of  the  petitioner  and  the 
respondent,  and  the  making  of  any  final  order 
thereon  until  after  the  trial  and  determination  of 
that  issue.  The  facts  of  the  case,  so  far  as  they 
are  necessary  for  the  purposes  of  my  judgment, 
are  as  follows  :  The  petition  for  divorce  was  pre- 
sented on  the  2l8t  Feb.  1903,  the  decree  niti  was 
pronounced  on  the  9th  June  1903;  and  the 
decree  was  made  absolute  on  the  21st  Dec.  1903, 
According  to  the  report  of  the  registrar  the 
respondent  gave  birth  to  a  female  child  on  the 
Slst  July  1903,  between  the  dates  of  the  decree 
niti  and  the  decree  absolute,  and  of  this  child 
the  petitioner  declares  that  he  is  not  the  father. 
It  appears  that  there  are  no  other  children  of  the 
respondent  living  at  the  present  time.  The 
report  deals  with  the  ante-nuptial  settlement 
which  the  petitioner  seeks  to  vary,  and  there 
are  certain  recommendations  of  the  registrar  as 
to  variation.  But  the  petitioaer  is  desirous  of 
having  the  whole  of  the  property  which  he 
brought  into  settlement  reconveyed  to  himself,, 
on  the  ground  that  the  interest  of  the  respon- 
dent in  such  funds  is  extinguished,  and  that 
theie  is  no  living  legitimate  issue  of  the 
marriaga.  The  child  of  the  respondent,  whose 
legitimacy  is  questioned,  is  represented  by  the 
official  solicitor,  and  it  was  suggested  that  he 
should  be  directed  to  file  a  petition  under  the 
Legitimacy  Declaration  Act,  in  order  that  the 
question  of  legitimacy  might  be  decided.  But 
now  the  official  solicitor  objects  to  that  course 
being  taken,  because  he  says  he  cannot  satisfy 
himself  and  the  registrar  that  it  vsoald  be  in  the 
interest  of  the  child  that  suah  an  inquiry  should 
be  made  at  the  present  time.  it  was  then 
suggested  on  behalf  of  the  petitioner  that  the 
question  at  issue  ought  to  be  deterra.Lned  now, 
t^ecause  upon  its  determination  depends  the 
further  question  as  to  how  the  settlemeat  should 
be  varied.  The  matter  arises  under  sect.  5  of 
the  Matrimonijil  Causes  Act  1359  (22  &  23 
Vict.  o.  61)  which  is  as  follows:  "The  court, 
after  a  final  decree  of  nullity  of  marriage  or 
dissolution  of  marriage,  may  inquire  into  the 
existence  of  ante-nuptial  or  post-nuptial  settle- 
ments made  on  the  parties  whose  marriage  ia 
the  subject  of  the  decree,  and  may  make  suuh 
orders  with  reference  to  the  application  of  the 
whole  or  a  portion  of  the  property  settled,  either 
for  the  benefit  of  the  children  of  the  marriage  or 
of  their  respectire  parents  as  to  the  court  sbalt 
seem  fit."  The  powers  conferred  under  this 
section  were  extended  by  sect.  3  of  the  Matri- 
monial Clauses  Act  1878  (41  Vict  o.  19),  which 
says  that  "the  court  may  exercise  the  powers 
vested  in  it  by  the  provisions  of  section  fire  of  the 
Act  of  the  twenty.second  and  twenty- third  years 
of  Victoria,  chapter  sixty-one,  notwithstanding 
that  there  are  no  children  of  the  marriage." 
The  substantial  point  which  I  have  to  consider  is 
whether,  by  some  means  or  the  other,  the  court 
ought,  in  a  case  like  the  present,  to  determine  the 
question  thus  put  before  it,  before  coming  to  any 
final  decision  as  to  the  variation  of  the  settle- 
ment. The  objection  of  the  official  solicitor  to 
instituting  an  inquiry  into  the  legitimacy  is 
founded  upon  certain  decisions  to  which  reference 
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lias  been  made  in  the  course  of  the  argument. 
The  first  case  referred  to  was  Be  the  Petition  of 
Chaplin  (16  L.  T.  Rep.  612;  L.  Rep.  1  P.  &  D. 
328).  Great  reliance  is  placed  on  this  case 
\tj  the  official  solicitor,  because  it  is  said  that 
this  case  was  not  before  the  court  when  Doutjlai 
▼.  Douglas  and  Trevor  (78  L.  T.  Rep.  88),  which  is 
Telied  upon  by  connsel  for  the  petitioner,  was 
decided.  The  case  of  Chaplin  was  decided  after 
the  passing  of  the  Act  of  1859,  but  before  the 
amending  Act  of  1878  became  law,  and  when  it  is 
oarefnlly  considered  I  think  it  will  be  foand  to 
have  no  real  bearing  upon  the  present  question, 
because  it  was  not  an  application  made  in  the 
course  of  a  divorce  case.  There  a  decree  had  been 
pronounced,  and  afterwards  a  petition  was  pre- 
sented seeking  for  an  alteration  in  a  separation 
deed  ;  but  before  that  petition  came  on  for  hear- 
ing notice  of  motion  was  given  on  behalf  of  a 
brother  of  the  petitioner,  by  which  it  was  asked 
that  an  order  might  be  made  appointing  a 
guardian  to  an  infant,  in  order  that  proceedings 
might  be  taken  to  obtain  a  declaration  as  to  the 
legitimacy  of  a  child  of  the  parties  in  the  case. 
That  case,  however,  is  not  a  parallel  one  to  the 
present,  for  the  application  was  not  made  by  a 
party  to  the  suit  at  all,  but  by  an  independent 
person,  and  it  was  not  made  for  the  purpose  of 
varying  a  marriage  settlement,  but  biecanse  the 
applicant  had  an  interest  in  ascertaining  whether 
the  child  was  the  heir-at-law  and  next  of  kin  to 
his  brother.  The  judge  was  not  satisfied  that  the 
application  was  for  the  benefit  of  the  child,  and 
therefore  refused  to  accede  to  it.  Another  case 
referred  to  by  counsel  was  Pryor  v.  Pryor  and 
Shelford  (57  L.  T.  Rep.  533;  12  P.  Div.  165). 
That  was  a  x>etition  by  a  husband  for  variation 
'of  settlement  after  a  decree  dissolving  the  mar- 
riage by  reason  of  adultery  of  the  wife.  As  in  the 
present  instance,  a  child  had  been  bom  between 
the  dates  of  the  decree  ni$i  and  the  decree 
absolute,  and  some  fourteen  months  after  the 
respondent  had  left  the  petitioner.  The  court 
refused  the  transfer  to  the  parties  settled  funds 
freed  from  the  trusts  of  the  settlement,  and 
refused  to  order  an  inquiry  into  the  legitimacy 
of  the  child.  The  jud^  said  in  that  case  that 
there  was  no  objection  to  order  that  the  respective 
interests  of  the  parties  in  the  settlement  should 
be  extinguished,  but  that  hn  would  go  no  further. 
He  put  the  matter  thus  :  "There  is  the  interest 
of  the  infant  to  be  considered,  and  1  cannot  assent 
to  extinguishing  the  other  trusts.  The  decree 
was  founded  on  the  petitioner's  evidence,  which  is 
not  admissible  to  bastardise  the  child.  As  to 
taking  evidence  of  the  illegitimacy,  I  must 
decline  to  try  the  question  in  this  way."  Ko  sug- 
gestion appears  to  have  been  made  in  that  case 
that  the  issue  as  to  the  legitimacy  of  the  child 
should  be  tried  before  the  coui-t,  and  as  I  read 
the  reported  judgment,  all  that  can  be  said  is 
that  the  judge  declined  to  refer  the  matter  back 
to  the  registrar  to  settle  a  question  of  so  much 
importance.  But  it  does  not  appear  to  have  been 
suggested  that  there  was  no  jurisdiction  in  this 
court  to  determine  the  question.  The  next 
authority  to  which  I  was  referred  was  Douglas  v. 
Douglas  and  Trevor  (78  L.  T.  Rep.  88).  A  similar 
point  to  that  now  under  consideration  was  then 
before  the  President  (Sir  F.  Jeune),  and  I  see 
that  he  concludes  with  the  following  remarks : 
"  I  confess  I  have  rather  changed  the  view  1  at 


first  entertained,  although  I  still  think  that  this 
question  of  legitimacy  might  possibly  be  tried 
upon  a  petition  for  variation  of  marriage  settle- 
ments. 1  now  incline  to  the  view  that  the  child 
should  in  this  case  present  a  petition  for  declara- 
tion of  legitimacy,  and  I  therefore  direct  the 
ofiicial  solicitor  to  present  such  a  petition  on  the 
child's  behalf.  The  motion  for  variation  of  the 
settlement  will  stand  over  in  the  meantime,  and 
all  questions  of  costs  will  be  reserved,  save  only 
that  I  think  the  trusteea  of  the  settlement  ought 
to  have  their  costs  out  of  the  trust  fund."  I 
understand  that  a  petition  was  afterwards  pre- 
sented, and  I  am  under  the  impression  that  the 
result  of  the  inquiry  was  stated  to  me,  but,  as  far 
as  1  am  aware,  there  is  no  report  of  the  pro- 
ceedings. It  will  be  seen,  therefore,  that  the  Presi- 
dent there  came  to  the  conclusion  that  an  issue 
might  be  directed,  but  he  dealt  with  the  matter  by 
ordering  thst  the  official  solicitor  should  present 
a  petition  for  declaration  of  legitimacy.  So  far 
as  the  judgment  is  concerned,  the  case  does  not 
deal  with  the  method  of  exercising  the  powers 
under  sect.  5  of  the  Matrimonial  Causes  Act  1859, 
and  does  not  appear  to  me  to  decide  the  question 
upon  any  distinct  principle.  The  matter  was 
dealt  with  in  the  way  indicated  in  the  report  of 
the  case,  but  no  reasons  were  given  for  following 
that  or  any  other  course,  or  for  basing  the  course 
there  adopted  upon  any  considered  principle. 
Now,  it  appears  to  me  that  a  question  of  this 
kind  must  be  considered  on  principle.  Very 
large  powers  are  conferred  upon  this  court  by 
the  section  of  the  Act  of  1859,  and  in  order 
that  those  powers  may  be  properly  exercised, 
it  is  absolutely  necessary  that  the  whole  facts 
of  the  case  should  be  before  the  court,  so  that 
a  proper  decision  may  be  arrived  at  as  to  what 
ought  to  be  done.  For  example,  it  is  quite 
clear  that  the  court  must  determine  whether 
there  are  or  are  not  any  children  of  the  marriage, 
and  there  may  be  various  circumstances  under 
which  that  question  may  arise  for  consideration. 
If  there  are  no  children  of  the  marriage  the  court 
is  not  fettered,  owing  to  sect  3  of  the  Act  of 
1878;  but  if  there  are  any  children  the  court 
must  take  their  interests  into  consideration.  And 
it  is  to  be  observed  that  the  question  to  be  deter- 
mined may  arise  not  merely  in  cases  of  disputed 
legitimacv  on  account  of  the  adultery  of  the 
mother,  but  also  in  cases  where  it  is  doubtful 
whether  a  child,  admittedly  legitimate,  is  still 
alive,  or  whether  a  child  is,  possibly,  the  child  of 
either  of  the  parties  to  the  marriage  settlement 
Now,  what  is  the  position  in  a  case  like  the  pre- 
sent if  there  is  no  child  of  the  marriage  P  The 
court  would  extinguish  the  interest  of  the  wife 
in  the  trust  funds  of  the  husband,  and  the  effect 
would  be  that  there  would  be  left  in  operation 
the  trusts  giving  the  husband  a  life  interest  in 
these  funds,  and  then,  in  default  of  children,  for 
him  absolutely.  What  would  be  the  position  of 
the  petitioner  after  such  an  order  had  oeen  made 
by  this  court  P  Having  regard  to  certain  deci- 
sions, I  think  that  he  would  be  able  to  com- 
mence proceedings  in  the  Ghancery  Division  to 
obtain  an  order  that  the  trustees  of  the  settle- 
ment should  pay  over  the  trust  funds  to  him, 
and  that  he  would  be  able  to  compel  them  to  do 
so,  seeing  that  he  could  give  a  good  legal  dis- 
charge to  the  trustees.  The  principal  authority 
for  what   I    have    just    stated    is    Bumab^  ▼• 
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BaiUie  (61  L.  T.  Rep.  634 ;  42  Gh.  Div.  282).    In 
that  case,  nnder  circamattuices  somevbat  aimilar 
to   the  present,    after  a   decree   dissolving   his 
marriage    bad    been    pronounced,    the  basband 
claimed  a  declaration  that  the  tmstees   shoald 
treat  the  ftinds  as  if  there  was  no  child  of  the 
marriage,  and  North,  J.,  having  beard  evidence 
on  the  qnestion-of  legitimacy,  found  it  amply  and 
conclusively  proved  that  the  two  youngest  chil- 
dren in  question  were  illegitimate.    Although  it 
is  true  that  in  that  case,  having  regard  to  the 
fact  that  the  reservation  in  the  settlement  of  a 
power  of  revocation  to  the  husband  alone  was 
invalid,  the  learned  judge  refused  to  make  an 
order  calling  upon  the  tmstees  to  hand  over  the 
portion  of  the  trust  funds  claimed  by  him,  yet 
the  case  seems  to  me  to  be  an  authority  for  the 
proposition  that  the  court  will,  in  a  proper  case, 
investigate  the  question  as  to  the  children  and 
deal  with  the  trust  funds  of  the  settlement  in 
accordance  with  the  results  of  the  investigation 
necessary  for  its  decision.    Another  authority  is 
Be  Badeliffe ;  Raddiffe  v.  Betoes  (66  L.  T.  Bep. 
363;  (1892)  1  Ch.  227).     The  headnote  of  the 
report  is  as  follows :  "  A  father,  who  was  tenant 
for    life    under   his    marria^    settlement,    had 
power   to  appoint   among  his   children,   and  in 
default  of  appointment  the  fund  was  to  go  to  all 
the  children  equally,  the   shares  to  be  vested  at 
twenty-one  or  marriage.    There  were  issue  of  the 
marriage  three  sons.    One  died  an  infant,  the 
other  two  attained  twenty-one,  but  one  of  them 
died  a  bachelor  and  intestate.    The  father  took 
Out  administration  to  the  last- mentioned  son,  and 
executed  a  deed  releasing  his  power  of  appoint- 
ment,  and  then  took    out    a  summons  calling 
on    the    trustee    of  the  settlement  to    transfer 
one  moiety  to  him.    Held  (1)  that  the  release 
of  the    power  was  valid,  and  that    the   father 
was  entitled  to  the  son's  reversionary  interest 
as  his    administrator ;   (2)  that  inasmuch  as  the 
father's   life    interest    and  the    son's    reversion 
were  held  by  the  father  in  different  rights  there 
was  no  merger,  and  that  so  long  as  the  father's 
interest  subsisted  the  fund  ought  to  remain  in 
the  hands   of   the   trustee   of  the  settlement; 
but  (3)   that   on    the  father's  executing  a  sur- 
render of  his  life  interest  he  was  entitled  to 
have  one  moiety  of  the  fund  transferred  to  him." 
As  I  anderatand  that  decision,  it  amounts  to 
this,   that    the  father  had  a   life  interest  and 
also    an     absolute    interest    in    reversion,    and 
if  he  could  get  both  interests  vested  in  himself 
in  the  same  capacity  he  would  be  in  a  position 
to  obtain  the  transfer  of  the  whole  fund  absolutely 
to  himself.    I  will  only  refer  to  one  other  case, 
Attomey.General  v.  Beeeh  (79  L.  T.  Rep.  565; 
(1899)  A.  C.  53).    It  is  quite  true  that  ttus  case 
arose  nnder  a  different  Act — the  Finance    Act 
1894  (57  &  58  Vict.  c.  30),  but  I  find  that  the 
decision  is  based  upon  principles  similar  to  those 
of  the  authorities  to  which  I  have  already  referred. 
The  head-note  is  as  follows  :  "  The  tenant  for  life 
of  settled  property  with  a  power  of  appointment 
appointed  the  property  to  her  son  subject  to  her 
own  life  interest.    By  a  subsequent  deel    she 
sorrendered  her  life  interest  to  the  trustees  of  the 
settlement  '  to  the  end  and  intent  that  such  life 
interest  may  merge  in  the  interest  in  remainder 
of'  hereon,  and  died  more  than  twelvemonths 
after.    Held,  affirming  the  decision  of  the  Court 
of  Appeal,  that  the  property  did  not  pass  on  the 


death  of  the  tenant  for  life  to  the  remainderman 
within  the  meaning  of  the  Finance  Act  1894,  and 
that  estate  duty  was  not  payable  by  the  remainder- 
man under  that  Act."  On  examining  the  judg- 
ments it  will  be  seen  that  the  reasoning,  especially 
in  the  judgment  of  Lord  Davey,  is  based  upon  the 
consideration  of  whether  the  two  interests — first, 
a  life  interest,  and  then  an  interest  in  remainder — 
merged  so  as  to  become  one  absolute  ownership. 
Lord  Davey  says :  "  It  is  a  complete  fallacy,  in 
my  opinion,  to  say  that  Mr.  Beech  .  .  .  was, 
after  he  took  a  surrender  of  his  mother's  life 
interest,  the  owner  of  the  separate  interests.  He 
was  the  absolute  owner  of  the  property,  and  onn 
cannot  be  more  than  the  absolute  owner  of  thi 
property.  There  is  no  single  test  of  ownership 
that  can  be  applied  to  his  position  at  that  date, 
which  shows  that  he  was,  in  any  degree,  other 
than  the  absolute  owner  of  the  property.  If  he 
was  the  absolute  owner  of  the  property  before 
Mrs.  Beech's  death,  he  remained  absolute  owner 
of  the  property  aftewards,  and  there  was  no  pass- 
ing of  the  estate — that  is,  no  change  of  ownershifK 
by  reason  of  Mrs.  Beech's  death."  Now,  apply- 
ing the  principles  to  be  found  in  these  authoritiea 
to  the  present  case,  it  seems  to  me  that,  if  the 
wife's  interest  is  taken  away  and  no  ordsr  or 
declaration  made  on  the  petition  to  vary  the 
registrar's  report  as  to  what  is  to  be  done  with 
the  trust  property  compriaed  in  the  settlement, 
the  result  will  be  that  the  husband  will  be  driven 
into  the  Chancery  Division,  with  precisely  the  same 
result  as  would  have  been  attained  if  the  matter 
were  to  be  determined  in  this  court,  and  that  ua- 
necessary  expense  will  be  incurred.  If  the  question 
of  legitimacy  can  he  determined  in  the  Chancery 
Division,  there  is  no  reason  why  it  should  not  be 
determined  here ;  and,  moreover,  its  determina- 
tion is  actually  necessary  to  enable  this  court  to 
exercise  the  powers  conferred  upon  it  as  far  as 
the  variation  of  marriage  settlements  are  con- 
cerned. No  prejudice  can  arise  from  the  fact 
that  the  result  of  an  inquiry  here  might  deprive 
the  child  of  any  intereat  it  might  have,  because 
the  matter  will  be  dealt  with  in  a  manner  precisely 
aimilar  to  that  which  would  be  followed  in  the 
Chancery  Diviaion.  I  therefore  accede  to  the 
present  application  of  the  petitioner,  and  direct 
an  issue  to  be  tried  here  for  the  purpose  of  asoer- 
tainiug  and  determining  the  legitimacy  of  this 
child.  The  husband  will  be  the  plaintiff,  the 
trustees  of  the  settlement,  the  mother,  and  the 
child  will  be  the  defendants.  The  exact  form  and 
terms  of  the  issues  to  be  tried  will  be  settled  by 
counsel,  and  if  these  cannot  be  agreed  upon,  the 
matter  may  come  before  me  in  chambers.  But  I 
should  think  it  would  be  raised  b^  the  plaintiff 
afiSrming,  and  the  defendants  respectively  denying, 
that  the  plaintiff  is  not  the  father  of  the  child 
born  of  the  respondent  on  the  31st  July  1903.  Of 
course,  the  respondent  and  the  trustees  are  not 
compelled  to  fight  this  issue.  I  am  of  opinion 
that  they  should  be  joined  as  defendants,  as  they 
are  entitled  to  be  joined  on  the  inquiry.  The 
petitioner  must  provide  for  the  costs  of  the 
official  solicitor  as  guardian  ad  litem  of  the  child. 
By  directing  this  issue  I  am  also  acceding  to  the 
latter  part  of  the  present  application,  that  the 
making  of  the  final  order  on  the  report  of  the 
registrar  to  vary  the  marriage  settlement  be  post- 
poned until  after  the  result  of  the  trial  of  the 
issue  is  ascertained. 
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Solicitors  for  the  petitioner,  Beal  and  Payna, 
for  -B.  Bedford,  Newhaven. 

Solicitora  for  the  respondent,  Ymmg,  Jaehton, 
Beard,  and  King. 

Solicitor  for  the  child.  The  Official  Solieitor. 


Thursday,  May  12. 

(Before  Barnes,  J.) 

Kat  v.  Kat.  (a) 

Divorce  —  Petilioii  and  snppUmental  petition — 
Betertion — Two  year$  not  elapeed  at  date  of 
petition — Power  of  hiuband  to  return — Judicial 
separation — Charges  unreasonably  made — Costs, 

A  wife  presented  a  petition  for  divorce  against  her 
husband,  the  charges  being  cruelty  and  adul- 
tery. No  charge  of  desertion  was  made  as  the 
parties  had  not  lived  apart  for  two  years  at  the 
date  of  the  filing  of  thepetition.  Subsequently, 
a  supplemental  petition  was  filed  in  which 
desertion  was  charged.  The  charges  of  crnelty 
and  adultery  failed. 

Held,  that  the  wife  could  not  obtain  a  decree  of 
judicial  separation  on  the  supplemental  petition 
as  she  had,  by  her  original  petition,  put  it  out  of 
the  power  of  her  husband  to  return  to  her. 

Petition  of  Esther  Alice  Kay  for  the  diasoln- 
tion  of  her  marriage  with  Moses  Kay  on  the 
inlands  of  his  crnelty,  desertion,  and  adultery. 
Kach  of  these  charges  was  denied  by  the  husband. 

It  appeared  that  the  parties  were  married  in 
1892,  and  lived  together  at  the  house  of  the 
petitioner's  father  until  the  7th  July  1900.  Owing 
to  varioas  differences  the  parties  then  separated. 

On  the  14th  Feb.  1901  the  wife  wrote  to  her 
husband  through  her  solicitors,  bnt  he  never 
replied  to  that  letter. 

On  the  29th  May  1902  the  original  petition  for 
divorce  was  filed  by  the  petitioner,  the  grounds 
for  such  divorce  being  cruelty  and  adultery.  At 
that  time  the  parties  had  not  been  separated  for 
two  years. 

On  the  16th  Dec.  1903  a  supplemental  petition 
was  filed  in  which  the  respondent  was  charged 
with  desertion. 

At  the  hearing  of  the  case  the  jury  found  that 
the  respondent  had  not  been  guilty  of  crnelty  or 
adultery,  but  that  he  had  deserted  his  wife  siuce 
the  14th  Feb.  1901. 

Barnard  for  the  petitioner.  —  The  wife  was 
«ntitled  to  a  judicial  separation  upon  the  findings 
of  the  jury.  Though  sae  could  not  succeed  upon 
the  original  petition,  as  there  had  not  then  been 
desertion  for  two  years,  she  had  filed  her  supple- 
mental petition  in  Deo.  1903,  more  than  two  yeasr 
after  the  date  of  the  desertion  according  to  the 
finding  of  the  jury.  Decrees  have  frequently 
been  made  upon  amended  petitions  : 

Fitzgerald  v.  Fitzgerald,  19  L.  T.  Eep.  575;  L.  Rep. 
IP.  &D.  694; 

Ketlltuell  V.  KettUwell,  41  L.  T.  E-p.  737 ; 

Knapp  r.  Kiiapp,  43  L.  T.  Eep.  384  j  6  P.  Div.  10 ; 

Wood  r.  Wood,  13  P.  Div.  22  i 

Lapington  v.  Lapington,  59  L.  T.  Eep.  608;  14 
P.  Div.  21. 

In  a  recent  case  a  petitioner  had  originally 
instituted  proceediogs  for  restitution  of  conjugal 
rights,  but  had  afterwards  abandoned  them  and 

(a)  Beporud  b;  i.  A.  Slaiu,  Kaq.,  Baniitsr-M-liaw, 


waited  until  the  statutory  period  of  two  years  had 
elapsed  in  order  to  file  a  petition  for  desertion 
and  adultery.  There  was  a  desertion  from  the 
14th  Feb.  1901,  even  though  the  parties  were  not 
liviog  together  at  that  date,  when  the  petitioner 
asked  her  husband  to  return  to  her. 

Priestley,  K.C.  and  Le  Bas  for  the  respondent.  i 

— The  institution  of  the  proceedings  in  May  1902  | 

had  put  it  out  of  the  power  of  the  husband  to  '       j 
return  to  his  wife.    By  making  the  charges  of 
crnelty  and  adultery,  which  the  jury  had  held  to 
be  unfounded,  she  had  shown  clearly  that  she  did  ' 

not  wish  her  husband  to  come  back  to  her.  The 
desertion  must  be  complete  before  the  protection 
of  the  court  can  be  invoked  by  filii^  a  petition. 
The  following  oases  were  cited : 

Ward  V.  Ward,  27  L.  J.  63,  P.  *  M. ; 

Thompion  v.  Thompson,  27  L.  J.  65,  P.  &  M.; 

PariiTuon  v.  Parkinson,  21  L.  T.  Bep.  732  ;  L.  Bep. 
2F.  &D.  25; 

Farmer  v.  Farmer,  9  P.  Div.  245. 

Barnard  in  reply. — He  referred  to 

Drew  V.  Drew,  58  L.  T.  Bep.  923 ;  13  P.  Div.  97. 

Babnks,  j. — In  this  case  the  jury  found  that 
the  respondent  had  not  been  guilty  of  either 
cruelty  or  adultery,  bnt  that  he  had  deserted  his 
wife  since  the  14ih  Feb.  1901.  Upon  these  fiad- 
ingsthe  petitioner  asks  for  a  decree  of  judicial 
separation.  On  behalf  of  the  respondent  it  has 
been  argued  that  the  desertion  bad  not  com- 
menced two  years  before  the  filing  of  the  original 
petition  on  the  29th  May  1902,  and  that  the  filing 
of  that  petition  put  an  end  to  any  existing  deser- 
tion; and  also  that  on  the  14^h  Feb.  1901,  the 
date  from  which  the  jury  found  the  desertion  com- 
menced, there  could  be  no  desertion  in  law,  as 
the  patitioner  and  respondent  were  not  living 
together  at  that  time.  Having  regard  to  the 
admitted  facts  of  the  case,  one  has  to  ask  how 
the  findings  of  the  jury  are  to  be  dealt  with.  The 
husband  and  wife  had  lived  together  at  the  house 
of  the  wife's  father  until  the  7th  July  1900.  The 
case  put  forward  for  the  petitioner  is  that  the 
respondent  then  left  his  wife  and  has  since 
refused  to  return  to  her  or  make  any  provision 
for  her.  On  the  other  hand,  the  respondent  gays 
that  the  wife's  father  turned  him  out  of  doors, 
and  that  his  wife  has  declined  to  leave  her  father's 
home.  The  real  issue,  therefore,  is  narrowed  down 
to  the  circumstances  uuder  which  the  separation 
did  actually  take  place  in  July  1900.  It  is  clear 
that  the  jury,  by  their  verdict,  in  fixing  the  date 
of  the  desertion  as  the  14th  Feb.  1901,  did  not 
believe  the  petitioner's  version  of  the  incidents 
which  brougnt  about  the  separation,  and  I  am 
driven  to  the  conclusion  that  the  separation  was 
caused  by  the  conduct  of  the  wife  and  her  father. 
!Now,  what  was  the  position  of  the  parties  ia  Feb. 
1901  ?  Cohabitation  had  ceased,  and,  according 
to  the  principles  laid  down  in  Fitxgerald  ▼.  Fitz- 
gerald (19  L.  T.  Rep.  575;  L.  Bep.  1  P.  &  D. 
694)  and  Bradshaw  ▼.  Bradshaw  (75  L.  T.  Bep. 
391 ;  (1897)  P.  24),  cohabitetion  having  ceased 
owing  to  the  act  of  the  wife,  the  charge  of  deser- 
tion cannot  be  maintained.  The  case  of  Reg.  v. 
Leresche  (65  L.  T.  Rep.  602;  (1891)  2  Q.  B.  418) 
was  most  carefully  considered  in  Bradshaw  v. 
Bradshaw  (ubi  sup.),  and,  although  it  has  been 
argued  for  the  petitioner  that  desertion  may 
commence  by  a  mere  refusal  on  the  part  of  the 
respondent  to  comply  with  a  request  for  a  resnmp- 
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tion  of  cohabitation,  I  am  nnable  to  follow  the 
argnment.    If  there  had  been  no  other  difficalty 
between  the  parties  except  the  desertion,  the  wite 
woald  have  had  a  remedy  against  her  husband  by 
means  of  a  suit  for  restitution  of  conjugal  rights. 
Tiie  only  means  by  which  the  jury  could  have 
come  to  the  conclusion  that  the  desertion  com- 
menced on  the  14th  Feb.  1901  was  the  fact  that 
OD  that  date  a  letter  had  been  written  by  the 
wife's  solicitor  to  the  respondent  asking  him  to 
return  to  her.  On  that  part  of  the  case,  therefore, 
I  am  clearly  of  opinion  that  there  was  no  desertion 
in  law.     On  the  other  part  of  the  case — tiz., 
that  two  years  had  not  elapsed  at  the  date  of  the 
filing  of  the  original  petition  since  the  parties 
had  lived  together — ^a  large  number  of  cases 
have  been  quoted  on  each  side,  and  an  attempt 
has  been  made  to  extract  some  principle  from 
them.     For  the   respondent  it  has  been  urged 
<hat  the  attitude  of  the  wife  towards  her  husband 
■during  the  two  years'  separation,  must  be  of  a 
frien£y  character,  and  that  the  mere  fact  of  her 
■filins  a  petition  for  divorce  during  that  period,  in 
which  petition  crnslty  and  adultery  are  charged, 
has  brought  about  a  state  of  siEairs  of  sucn  a 
'Character  that  it  would  not  be  possible  for  the 
4ia8band  to  return  to  cohabitation.    On  the  other 
band,  it  has  been  contended  that  the  desertion  is 
-a  continuing  offence,  and  exists  so  long  as  the 
husband   does  not  take    steps  to  determine  it. 
,[The  learned  judge  reviewed  the  cases  cited  in 
argnment  ]     It  is  always  necessary  to  examin3 
what   are    the   oircum8tan.:es  under  which   the 
separation  has  token  place,  and  what  has  hap- 
pened since  the  separation.    In  the  case  of  Knapp 
v.  Knapp  (43  L.  T.  Rep.  384;  6  P.  Div.  10)  Sir 
James  Hannen  said :  "  There  never  was  a  time  at 
which  the  petitioner  was  bound  to  go  back  and 
£ve  with  him  (i.e.,  her  husband),  because  she  was 
-always  justified  in  refusing  to  do  so  as  long  as  he 
■continued  to  live  with  the  woman  for  whose  oom- 
I>any  he  had  abandoned  her ;  and  therefore  as  it 
was  in  the  beginning  desertion  on  his  part  and 
the  circumstances  had  never  been  changed,  that 
state  of  things,  which  was  a  desertion  in  the  first 
instance,  has  continued  such  for  now  more  than 
two  years."    In  that  case,  quite  apart  from  the 
■desertion,  the  wife  was  not  bound  to  go  back,  and 
therefore  the  filing  by  her  of  a  petition  for  divorce 
did  not  prevent  the  desertion  running.    Again,  in 
the  case  of  Wood  v.  Wood  (13  P.  Div.  22),  which 
was  an  undefended  case  like  Knapp  v.  Knapp, 
there  was  never  a  time  when  the  wife  was  bound 
to  go  to  her  husband  or  to  receive  him  back.    I 
do  not  think  that  Lapington  v.  Lapington  (59 
L.  T.  Bep.  608 ;  14  P.  Div.  21)  has  really  any 
bearing  upon  the  present  case.    There  Butt,  J. 
considered  that  there  was  no  substantial  distinc- 
tion between  an  amended  and  a  supplemental 
I)etition,   and  thought    that   a  cause  of    action 
should  be  in  existence  before  the  institution  of  a 
suit.     In  the  case  before  me  it  is  a  matter  of 
principle.    Desertion  is  a  wilful  separation  by  a 
respondent  from  a  petitioner  without  either  oon- 
<eent  or  reasonable  cause.    In  order  that  desertion 
■may  continue  for  two  years  it  is  necessary  that 
'the  same  state  of    things  may  be    maintained 
ihronghont  the  whole  of  that  period ;  and  if  a 
wife  wishes  her  hnsband  to  return  and  put  an 
end  to  the  desertion,  and  ^et  meanwhile  files  a 
petition  for  divorce,  charging  him  with  cruelty 
and  adnltery — which  charges  in  the  present  case 
YoL  ZCI.,  2350. 


have  turned  out  to  be  utterly  unfounded— she  has 
by  her  action  placed  it  out  of  the  power  of  her 
husband  to  do  anything.  By  her  own  action  the 
wife  has  shown  tnat  she  was  unwilling  that  her 
husband  should  return  to  her,  and  it  is  impossible 
to  treat  her  as  a  woman  willing  to  receive  him 
back  as  she  had  put  it  out  of  his  power  to  return. 
That  being  so,  the  petitioner  is  not  entitled  to 
a  judicial  separation,  and  the  finding  of  the 
jury  is  quite  immaterial.  As  to  the  question  of 
ooste,  that  requires  serious  consideration.  The 
wife  asks  her  full  ooste  on  the  issue  of  desertion, 
and  for  secured  coste  on  the  issues  of  cruelty  and 
adultery.  The  husband  is  willing  that  the  wife 
shonld  have  the  coste  of  the  desertion,  but  he 
claims  to  set  them  off  against  the  coste  of  the 
other  charges.  The  principle  upon  which  coste 
are  allowed  was  very  fully  discussed  in  the  case  of 
A»h  V.  Ash  (63  L.  T.  Bep.  500;  (1893)  P.  222). 
There  it  was  decided  that  a  wife  is  entitled  to  the 
coste  of  issues  as  to  which  she  has  failed  if  the 
charges  are  reasonably  made,  but  that  if  the 
charges  are  unreasonable  she  makes  them  at 
her  own  risk  and  expense.  The  essence  of  the 
principle  is  that  the  charges  made  must  have 
some  substence  and  must  be  reasonable.  It  is 
unnecessary  in  this  case  to  consider  the  charge  of 
desertion,  as  both  the  jury  and  myself  came  to 
the  conclusion  that  there  was  really  no  contest 
between  the  parties  except  as  to  that  issue.  The 
charges  of  cruelty  and  adnltery,  however,  were  of 
the  most  flimsy  character  and  praotioally  uncor- 
roborated. There  was,  in  my  opinion,  no  joatifi- 
cation  for  making  the  charges  at  all.  Some  of 
them  were  not  even  opened  to  the  jury,  although 
they  had  not  been  abandoned.  These  vurions 
charges,  which  have  utterly  failed,  throw  a 
flood  of  light  upon  the  manner  in  which  this  oase 
has  been  presented,  and  make  it  clear  that  they  have 
been  hurled  unreasonably,  recklessly,  and  oppres- 
sively against  the  respondent.  The  petition  and 
the  supplementel  petition  will  be  dismissed,  and 
whilst  the  wife  will  have  the  costs  of  the  issue  as 
to  the  desertion,  the  hnsband  wiU  be  allowed  to  set 
off  the  coste  of  the  issues  of  cruelty  and  adultery 
against  them. 

Solicitors  for  the  petitioner,  Btuk,  MeOor,  and 
Norrit,  for  Roland  Bobineon,  Blackpool. 

Solicitors  for  the  respondent,  Ayrton,  Biscoe, 
and  Barclay,  for  Cobbett,  Wheeler,  and  Corbett, 
Manchester. 


Monday,  Jviy  18. 

(Before  Sir  F.  Jbunb,  President.) 

Htman  r.  Htuan  and  Goldman  (King's 

Proctor  showing  cause),  (a) 

Divorce — Decree  nisi — Condonation  ofter  decree — 
Damaget  —  Decree  rescinded  —  Coste— l£atri' 
monial  Causes  Act  1857  (20  il^  21  Vict.  c.  85), 
SB.  33,  51. 

A  husband  petitioned  for  a  divorce  on  the  ground 
of  his  wife's  adultery  with  the  co-respondent, 
and  made  a  daimfor  damages.  At  the  hearing 
of  the  suit  a  decree  nisi  was  pronounced,  and  the 
jury  awarded  752.  damages.  After  the  decree  nisi 
was  pronounced,  but  before  it  was  made  abso- 
lute, the  husband  and  wife  resumed  cohabitation. 

The  King's  Proctor  intervened,   and  the  decree 

niai  was  rescinded. 

^ ' 

(a)  Oeportedby  i.  A.  Slatsb,  £»!.,  BuTU<er«t-I«w. 


Digitized  by 


Google 


862-Voi.  XCI.3 


THE  LAW  TIMES. 


[Not.  26,  ISM. 


Drr,] 


HYHA.N  «.  Hyhak  and  GoLl>UA.ir  (King's  Proctor  showing  cause). 


[DiT. 


Held,  i&«  htuband  too*  not  entitled  te  the  damage* 
whieh  had  been  awarded. 

Motion  on  behalf  of  the  King's  Proot»r  for  the 
rescission  of  a  decree  nwt. 

The  petitioner,  Abraham  Hyman,  was  married 
to  his  wife,  then  Sarah  Coloongh,  on  the  24th 
Hay  1891. 

On  the  12th  Sept.  1903  he  filed  a  petition  for 
divorce  against  his  wife  on  the  ground  of  her 
adnlterj  with  the  co-respondent,  William  Gold- 
man, against  whom  dams^es  were  also  claimed. 
The  suit  was  undefended,  and  the  jury  assessed 
the  damages  at  752. 

In  Jan.  1904  the  petitioner  resumed  cohabita- 
tion with  his  wife,  and  the  King's  Proctor  filed 
his  plea  for  a  rescission  of  the  decree  niti,  on  the 
gronnd  that  there  had  been  condonation  and  that 
eertain  material  facta  bad  been  withheld  from  the 
court. 

The  petitibner  filed  an  answer  to  the  plea, 
admitting  the  allegations  of  the  King's  Proctor, 
and,  althongh  he  cud  not  object  to  the  i-escission 
of  the  decree  ntn,  he  asked  that  the  oo-respor- 
dent  should  be  ordered  to  pay  the  damages 
awarded  by  the  jury  and  the  costs. 

Victor  Bvsaell,  for  the  King's  Proctor,  asked 
that  the  decree  »m  should  be  rescinded. 

U.  W.  Kent  for  the  petitioner. — The  petitioner 
ought  not  to  be  depnved  of  the  damans  which 
had  been  awarded  by  the  jury,  in  spite  of  the 
decision  in  Bematein  t.  Bernstein  (69  L.  T.  Bep. 
513;  (1893)  P.  292).  In  that  case  the  oondona- 
tion-was  before  the  decree  niti.  The  petitioner 
had  suffered  injury  before  the  trial,  and  the 
damages  had  been  awarded  by  the  jury  as  a  com- 
pensation for  that  injuiT.  The  fact  that  he  had 
condoned  the  adultery  of  his  wife  did  not  signify 
that  he  had  forgiven  the  misoondnot  of  the  co- 
respondent. In  Long  t.  Long  and  Johneon  (15 
P.  Div.  218)  a  hust^nd  was  awarded  damages 
against  a  co-reepondent,  although  no  decree  was 
pronounced  in  the  case.  He  also  cited  the  foUow- 
mg  cases: 

Morgan  ▼.  Morgan  and  Porter,  20  L.  T.  Bep.  588 ; 

L.  B«p.  IP.  &D.  6Ui 
Baven$eroft  T.  Raxentcroft,  26  L.  T.  Bep.  265; 

L.  Bep.  2  P.  ft  D.  376 ; 
Pomero  t.  Pomero  and  Hadley,  10  P.  Dit.  174  ; 
Story  ▼.  Story  and  O'Connor,  57  L.  T.  Bep.  536 ; 

12  P.  Dir.  196  ; 
OoocH  T.  Gooeh,  68  L.  T.  Bep.  462 ;  (1893)  P.  99. 

Neild  for  the  co-respondent. — With  regard  to 
condonation,  it  was  iha  object  of  the  Legislature 
that  the  court  should  take  cognisance  of  the 
conduct  of  the  parties  between  the  dates  of  the 
decree  ntm  and  the  deoree  absolute.  It  must  be 
taken  for  granted  that  condonation  during  that 
period  had  exactly  the  same  effect  as  condonation 
during  cohabitation.  The  co-respondent  ought 
to  be  dismissed  from  the  suit,  the  decree  nut 
rescinded,  and  the  damages  awarded  by  the  jury 
should  fall  at  the  same  time.  The  co-respondent 
should  further  be  relieved  of  the  costs  of  the 
petitioner  at  the  trial,  seeing  that  it  was  clear  the 
petitioner  must  have  known  of  the  intimate  rela- 
tions existing  between  the  respondent  and  co- 
respondent whilst  the  latter  was  a  lodger  in  the 
petitioner's  house  from  1895  to  1898,  and  that  no 
steps  had  been  taken  to  present  a  petition  for 
divorce  until  1903. 


The  President. — ^Tbe  first  question  I  have  to 
consider  in  the  present  case  is  what  is  the  effect  <rf 
the  condonation  by  a  husband  of  his  wife's  adul- 
tery after  a  decree  niti.  1  think  that  matters  which 
take  place  after  a  decree  nisi  may  very  properly  be 
brought  to  the  notice  of  the  court  by  the  King's 
Proctor.      Such  a  course  has  been  adopted  on 
many  occasions,  with  the  result  that  the  decree 
nisi  has  been  rescinded.    The  only  final  decree  in 
a  matrimonial  suit  is  the  decree  absolute,  and 
anything  that  happens  prior  to  that  decree  being 
made  is  rightly  brought  before  the  court,  and  U 
it  turns  out  that  a  decree  absolute  could  not  be 
made,  having  regard  to  the  facts  of  the  case,  the 
decree  niit  must  also  go.    It  is  clear  that  the 
decree  nisi  must  be  rescinded  in  the  present  case, 
and  the  only  question  that  remains  is  what  shoold 
be  done  with  regard  to  the  co-respondent.    It  has 
been    suggested  that  the   petitioner  should  be 
allowed  to  retain  the  damages  awarded  by  the 
jury,  even  though  the  decree  nisi  is  rescinded. 
The  cases  of  Story  v.  Btory  and  O'Connor  (57  L.  T. 
Bep.  536 ;  12  P.  Div.  196)  and  Bernstein  v.  Bern- 
sUm  (69  L.  T.  Bep.  513 ;  (1893)  P.  292)  are  con- 
clusive on  this  point,  and  Pomero  v.  Pomero  and 
He^Uey  (10  P.  Div.  174)  cannot  be  followed.    I  do- 
not  thmk  that  JE^on^  v.  Long  and  Johnson  (15  P. 
Div.  218)  is  at  all  in  point.    I  am,  therefore,  of 
opinion  that  if  a  decree  nisi  is  rescinded,  it  is 
rescinded  for  all  purposes ;  and,  if  it  is  rescinded 
against  a  co-respondeni^  it  cannot  be  kept  alive 
against  him  in  respect  of  damages  awarded  by  the 
jury  at  the  trial  of  the  suit.    Damages  are  givea 
on  the  supposition  that  a  husband  has  sustained 
a  permanent  loss.    If  the  loss  has  been  of  a  tem- 
porary nature  it  is  quite  another  matter.     The 
court  will  not  uphold  the  right  of  the  petitioner 
to  damages  on  a  gpx)nnd  different  to  thatupoiv 
which  thuy  were  awarded.    As  the  deoree  wiU  he 
rescinded,  the  damages  must  go  at  the  same  time. 
As   far  as   the    costs  are  concerned,  they   are 
entirely  within  the  discretion  of  the  court  under 
sect.  51  of  the  Act  of  1857.    I  see  no  reason  at 
all  why  the  co-respondent  should  be  relieved  of 
the  oost«  given  against  him,  seeing  that  he  has. 
been  the  cause  of  the  whole  of  the  trouble.    Cer- 
tainly he  has  not  succeeded  in  putting  forward 
any  reasons  which  would  make  me  relieve  him  in 
the  affidavit  that  he  has   sworn.     The  King's 
Proctor  will  also  have  his  costs  of  the  interven- 
tion.   The  order  will,  therefore,  be  that  the  deoree 
nisi  be  rescinded,  the  petition  dismissed,  the  co- 
respondent to  pay  the  costs  incurred  in  obtaining: 
the  decree  nisi,  and  the  King's  Proctor  to  have  his 
costs  from  the  petitioner,  the  petitioner  to  be  in- 
demnified by  the  co-respondent  for  his  costs  at 
the  intervention. 

Solicitors  for  the  petitioner,  Doyle,  DevontMre, 
and  Woodhouse. 

Solicitors  for  the  co-respondent,  Armitage  and 
Armitage,  for  8.  R.  Graham,  Longton. 
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DiT.]    GopsBT  V.  GopsBT  &  Ebnkt— Lamson  Pneumatic  Tubb  Go.  v.  Phillips.    [Ct.  of  App. 


FrOay,  July  29. 
(Before  Babnbs,  J.) 

OOPBET  V.  COPSBT  AKD  EbNEY.   (o) 

Divorce — Athdiery  —  Condonation  —  Desertion — 

BevivcU  of  adultery. 
Where  a  trije  committ  adttUery  and  is  aflerwardt 
forgiven  and  taken  back  by  her  husboMd,  but 
tubsequently  to  the  condojMtion  the  deserts  him, 
such  desertion  revives  the  condoned  adult&ry,  and 
etUiUes  the  hruband  to  petition  for  a  dissolidion 
of  his  marriage. 
•*-  JHonghtoa  v.  Hoaghion  (89  L.  T.  Bep.  76 ; 
(1903)  P.  150)  considered  and  made  applicable 
to  the  case  of  a  husband  as  well  as  that  of  a 
wife. 

^BDEFBNDBD  petition  for  diasolntion  of  mar- 
riage. 

This  was  the  petition  of  a  husband,  Hany 
KSopaej,  for  the  dissolution  of  his  marriage  with 
his  wife,  Aime  Copaey,  nee  Hathaway,  on  the 
.groond  of  her  adultery  with  the  corespondent, 
William  Emey,  in  Aug.  1901,  and  also  her  deser- 
tion in  Sept  1901. 

The  parties  were  married  at  St.  Andrew's 
-Ghuroh,  Islington,  on  the  4th  Not.  1888,  and 
there  were  six  children  issue  of  the  marriage. 

At  the  hearing  of  the  petition  on  Monday,  the 
.-25th  July,  evidence  was  given  as  to  the  adultery 
between  the  respondent  and  the  co-respondent,  and 
-also  as  to  the  wife's  desertion. 

It  appeared,  however,  that  after  the  adultery 
had  been  committed  in  Aug.  1901  the  petitioner 
iorgave  his  wife  and  took  her  back  to  live  with 
him,  and  the  question  for  the  consideration  of  the 
«ourt  vras  whether  the  condoned  adultery  was 
-revived  by  the  subsequent  desertion. 

The  learned  judge  took  time  to  consider  his 
judgment. 

Bimvums  for  the  petitioner. 

Babkbs,  J. — I  am  perfectly  satisfied  in  this 
-case  that  adultery  was  committed  by  the  respon- 
■dent  and  co-respondent  at  Brighton  in  the  month 
«f  Angf.  1901.  With  full  knowledge  of  what  had 
taken  place,  th|e  petitioner  took  his  wife  back  and 
forgave  her.  Kevertheless,  a  month  later,  in 
-Sept.  1901,  the  respondent  deserted  her  husband, 
-and  went  to  live  at  her  mother's  house.  But  no 
■evidence  has  been  given  to  show  that  the  parties 
have  been  together  subsequent  to  that  date,  nor 
that  the  respondent  and  co-respondent  have  com- 
auitted  adultery  since  Aug.  1901.  The  petition 
was  filed  on  the  16tb  Feb.  1904,  and  the  question 
I  have  to  ooasider  is  whether  the  cases  of  Binney 
r.  Binney  (69  L.  T.  Rep.  498)  and  Houghton  v. 
Moughton  (89  L.  T.  Eep.  76;  (1903)  P.  150)  apply 
in  tbie  ease  of  a  husband  who  seeks  to  revive  the 
Adultery  of  his  wife,  which  has  been  condoned, 
by  reason  of  her  subsequent  desertion.  After 
-careful  consideration,  I  have  come  to  the  conclu- 
sion that  the  same  doctrine  applies  in  the  case  of 
-a  hnaband  as  in  that  of  a  wife,  and  that  there  is 
.good  ground  for  holding  that  in  the  present  case 
the  condoned  adultery  has  been  revived  by  the 
aabeeqoent  desertion.  The  husband  is  therefore 
-entitled  to  the  relief  he  seeks.  There  will  be  a 
-decree  nisi  with  ooats,  and  the  petitioner  will  have 
<the  custody  of  the  children. 

Solicitors :  Milner  and  Biekford. 

(a)  Baportsdhy  J.  A.  Slatis,  Eaq.,  Barrlster-at-Lair. 


COURT   OF   APPEAL. 

June  23,  27,  and  28. 
(Before  Vacghan  Williams,  Homes,  and 

Gozens-Habdt,  L.JJ.) 

Lamsow   Pneumatic  Tube  Gompant  v. 

Phillips,  (a) 

APPEAL  FBOU  THE  CHANCEBY  DIVISION. 

Bastrainl  of  trade — Contract — Limit  of  space—' 
"  Eastern  Hemisphere  "  7—  BeasonabUmess  — 
Public  policy. 
Where  by  an  agreement  by  tohieh  the  defendant 
vas  appointed  manager  of ^  the  plaintiffs'  business 
he  had  contracted  that,  if  he  left  the  plaintiffs' 
service,  he  should  not  engage  or  be  employed 
during  the  foUovnng  five  years  in  any  business 
similar  to  that  of  the  plaintiffs  "within  the  limit 
of  the  Eastern  Hemisphere,"  it  was  held  (dissen- 
tiente  Cozens-Hardy,  L.J.)  that  the  agreement, 
whether  regarded  as  applying  to  the  United 
Kingdom  only  or  as  emtending  throughout  the 
whole  world,  was  not  so  wide  as  to  go  beyond 
what  W€u  reasonably  necessary  for  the  protection 
of  the  plaintiffs  in  their  business,  having  regard 
to  the  peculiar  nature  of  that  Imsiness,  and  to 
the  position  occupied  by  the  defendamt  therein. 
Deeiston  of  FarweU,  J.  reversed. 
Held,  by  Cozens-Hardy,  L.J.,  that  the  case  was 
governed  by  the  decision  in  Dowden  and  Pook 
Limited  v.  Pook  (89  L.  T.  Bep.  688 ;  (1904)  1  *« 
,    K.  B.  45),  and  that  the  restrictive  agreement  wot 

too  wide  to  be  enforceable  by  the  plaintiffs. 
In  1899  the  plaintiff  company  was  incorporated 
under  the  Oompanies  Acts  for  the  purpose  of 
carrying  on  (and  it  had  in  fact  ever  since  its 
incorporation  carried  on)  the  business  of  the 
manufacture  and  sale  of  pneumatic  tube  systems 
for  use  in  shops,  stores,  and  other  large  buildings 
for  the  conveyance  or  transmission  of  cash,  docu- 
ments, and  small  parcels  from  one  part  of  the 
building  to  another. 

The  plaintiff  company  was  formed  with  the 
object  of  purchasing  (and  it  did  in  fact  in  the 
year  1899  purchase)  from  an  American  company 
called  the  Bostedo  Pneumatic  T^be  Company 
(hereinafter  referred  to  as  "  the  Bostedo  Com- 
pany") the  business  carried  on  in  theEartem 
Hemisphere  by  the  Bostedo  Company  of  manu- 
facturers of  and  dealers  in  apphanoes  and 
mechanical  contrivances  adapted  for  use  in  con- 
veying or  transferring  movables. 

The  agreement  for  that  purchase  was  in  writing 
and  was  dated  the  4th  May  1899,  and  by  clause4 
thereof  the  Bostedo  Company  agreed  to  enter 
into  a  covenant  with  the  plaintiff  company  so  as 
to  bind  the  Bostedo  Company  and  all  their  officers, 
agents,  and  servants,  so  far  as  they  lawfully  could 
or  might,  not  to  carry  on  in  the  Eastern  Hemi- 
sphere, including  Australasia,  either  directiy  or 
indirectiy,  in  the  name  of  the  vendors  or  in  any 
other  name,  or  by  means  of  any  agent  or  agents, 
any  business  aimUar  to  that  then  carried  on  by 
the  Bostedo  Company,  so  far  as  the  same  related 
to  equipping  buildings  with  pneumatic  tubes  or 
other  apparatus,  as    distinguished  from  under- 

(a)  Beportad  liy  E.  A.  SosAToaLKT,  Exi.,  BarilateMbt-LkW. 
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LiMsoN  Pnkdmatio  TtJBB  Company  v.  Phillips. 


[Ot.  0?  App. 


groxmi  systemB  for  the  conveyance  or  transporta- 
tion of  movables. 

The  defendant,  Erbine  Curtis  Phillips,  was  at 
the  time  ot  snoh  purchase  the  general  aeent  of 
the  Bostedo  Company,  and  the  negotiations  for 
BQoh  purchase  were  conducted  by  him  on  behalf 
of  the  Bostedo  Company. 

But  at  the  date  of  the  agreement  of  the  4th 
Hay  1899,  the  defendant  had  not  entered  into  any 
agreement  with  the  Bostedo  Company,  and  was 
not  bound  by  any  restrictions  as  to  carrying  on  any 
business  whatsoever  in  the  Eastern  Hemisphere, 
and  (as  he  alleged)  the  Bostedo  Company  had  no 
power  to  bind  nim  by  any  covenant  entered  into 
by  them  in  that  behalf. 

By  an  agreement  in  writing  dated  the  19th 
Aug.  1899,  and  made  between  the  plaintiff  com- 
pany of  the  one  part  and  the  defendant  of  the 
other  part,  it  was  agreed  that  the  defendant 
should  serve  the  plaintifC  company  as  their 
general  agent,  and  should  continue  in  the  service 
of  the  plaintiff  company  for  the  period  of  two 
years  certain  from  the  5th  May  1899,  and  that 
the  plaintiff  company  should  pay  to  the  defen- 
dant a  salary  at  the  rate  of  600(.  per  annum,  and 
also  10  per  cent,  of  the  net  profits  of  the  plaintiff 
company,  and  also  a  further  share  of  profits  in 
that  agreement  more  particularly  specified. 

By  clause  8  of  that  agreement  it  was  provided 
that  the  defendant  should,  for  the  period  of  five 
years  from  the  time  when  his  employment  there- 
under, or  any  extension  thereof,  should  cease,  be 
subject  to  the  following  restrictions,  that  was  to 
say,  that  he  should  not  engage,  in  the  Eastern 
Hemisphere,  in  any  business  similar  to  the  busi- 
ness then  and  which  might  at  any  time  during 
the  continuance  of  the  said  agreement  or  any 
extension  therof,  be  carried  on  by  the  plaintiff 
company  either  indirectly  or  in  partnership,  or 
aa  tne  agent,  servant,  or  o£Scer  of  any  other 
person  or  persons,  company  or  companies. 

The  defendant's  employment  under  that  agree- 
ment expired  on  the  5th  May  1901,  but  it  was 
subsequently  arranged  between  the  plaintiff  com- 
pany and  the  defendant  that  the  defendant  should 
continue  to  represent  the  plaintiff  company  as  an 
agent  on  commission  for  the  purpose  of  obtaining 
contracts  for  the  pUintiS  company  in  London 
and  the  south  of  England,  including  Cardiff,  and 
that  such  arrangement  should  be  deemed  an 
extension  of  that  agreement  for  the  purpose  of 
and  so  far  only  as  clause  8  thereof  was  con- 
cerned. The  terms  of  such  arrangement  were 
reduced  into  writing,  and  were  contained  in 
letters  dated  the  15th  and  25bh  June  1901,  from 
the  plaintiff  company  to  the  defendant. 

The  plaintiff  company  alleged  that  since  the 
30th  March  1902  the  defendant  had,  in  breach  of 
that  agreement,  both  directly  and  indirectly,  and 
as  the  agent,  servant,  or  officer  of  Beid  Brothers 
and  of  the  British  Cash  and  Parcel  Conveyers 
Limited,  engaged  in  business  similar  to  the  busi- 
ness which  was  during  the  continuance  of  that 
agreement,  and  of  the  extension  thereof,  carried 
on  by  the  plaintiff  company. 

The  British  Cash  and  Parcel  Conveyers  Limited 
was  a  company  which  was  incorporated  under  the 
Companies  Acts  on  the  12th  Oct.  1903,  with  the 
object  (as  the  plaintiff  company  alleged)  of  carry- 
ing on  the  business  and  manufacture  of  cash  and 
parcels  conveyers,  pneumatic  tubes,  compi-essed 
air  machinery,  and  other  instruments. 


The  plaintiff  company  alleeed  that  the  British 
Cash,  &o..  Company  was  formed  by  the  defendant' 
purely  and  simply  as  a  device  for  enabling  him  to 
engage  in  business  contrary  to  the  pi-ovisions  «f 
the  agreement  of  the  19th  Aug.  1899,  and  to 
conceal  the  fact  that  he  was  so  doing.  The  only 
shareholders  in  the  British  Cash,  £0.,  Company 
were  the  seven  subscribers  to  the  memorandum 
of  association,  aud  one  Herbert  Kimpton,  and  the 
directors  and  shareholders  of  such  company  were 
(as  the  plaintiff  company  alleged)  friends  of  the 
defendant,  and  none  of  such  shareholders  had,  nor 
had  any  of  the  directors  or  officers,  any  piactiosl 
knowledge  whatever  of  or  experience  in  the 
business  which  the  company  was  formed  to 
carry  on. 

The  plaintiff  company  alleged  that  the  defen- 
dant threatened  and  intended  and  would  coniintie 
to  act  in  breach  of  the  agreement  of  the  19th 
Aug.  1899,  unless  he  was  restrained  by  the  order 
and  injunction  of  the  court  from  so  doing. 

The  plaintiff  oompanv  further  alleged  that  by 
reason  of  the  aforesaid  breaches  of  agreement  on 
the  part  of  the  defendant  the  plaintiff  company 
had  suffered  damage. 

The  plaintiff  company  accordingly  brought  the 
action  against  the  defendant,  claiming  an  in- 
junction to  restrain  him  for  the  period  of  five 
years  from  the  Slst  March  1902  from  engaging  ia 
the  Eastern  Hemisphere  either  indirectly  or  in 
partnership,  or  as  the  agent,  servant,  or  officer  of 
any  other  person  or  persons,  company  or  com- 
panies, in  any  business  similar  to  the  business 
which  was  at  the  date  of  the  agreement  of  the 
19th  Aug.  1899  or  during  the  continnanoe  there 
of  or  the  extension  thereof  carried  on  by  the 
plaintiff  company,  and  from  otherwise  committing 
any  breach  of  the  obligations  on  the  part  of  the 
defendant  contained  in  clause  8  of  tliat  agree- 
ment. 

The  plaintiff  company  also  claimed  damages 
for  the  breach  of  the  aforesaid  agreement. 

The  action  came  on  for  trial  before  Farwell,  J. 
on  the  29th  Feb.  1904,  when  the  following  judg- 
ment was  delivered : — 

Faewkll,  J. — In  Aug.  1899  the  defendant  con- 
tracted with  the  plaintiff  company  that  from  the 
period  of  five  years  from  the  time  of  his  employ* 
ment  under  the  agreement  or  any  extension 
thereof  should  cease  he  would  be  subject  to  the 
following  restriction  —  that  is  to  say,  that  he 
should  not  engage  in  the  Eastern  Hemisphere  Lb 
any  business  similar  to  the  business  then  or  which 
might  at  any  time  during  the  continuance  of 
that  agreement  or  any  extension  thereof  be  car- 
ried on  by  the  plaintiff  company  either  indirectly 
or  in  partnership  or  as  the  agent,  servant,  or 
officer  of  any  other  person  or  persons,  company 
or  companies.  The  point  that  I  have  to  deter- 
mine is  whether  that  is  unreasonable  as  being 
in  restraint  of  trade  beyond  what  is  required  for 
the  necessary  protection  of  the  plaintiff  company  ia 
their  business.  The  defendant  came  over  as  an 
agent  of  the  Bostedo  Company,  an  American 
company  which  was  interested  in  pneumatic  tnbee. 
He  did  not  negotiate  with  the  first  director,  who 
was,  I  think,  the  moving  spirit  of  the  plaintiff 
company;  but  he  introduced  the  Bostedo  Com- 
pany to  him,  and  told  him  that  he  had  come 
over  to  see  what  could  be  done  in  the  way  of 
introducing   this  particular  pneumatic  tube  on 
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the  Continent,  as  I  believe  they  call  it  in  America. 
I       The  lesolt   was   that  finally  the   director  went 
I       oror  to  America  and  agreed,  on  his  own  acconnt, 
to  make  a  contract  by  means  of  which  the  right 
to  divide  the  world  for  the  purpose  of  supplying 
pnenmatic  inbes  was  settled  on  the  basis  that  the 
American   company  should  have    the  Western 
Hemisphere   and   the  plaintiff   company  should 
have  the  Eastern  Hemisphere ;   and  this  a^-ee- 
ment  was  entered  into  with  a  yiew  to  that.    !Now, 
the  plaintiff  company  is  not  a  large  company ; 
its  paid-up  capital  is  only  83252.    It  has  from 
time  to  time  borrowed  small  sums;  bat  it  cer- 
tainly has  not  a  very  large  capital  eyen  now. 
It  has,  with  the  assistance  of    the   defendant, 
attempted  to  sow  the  seeds  for  a  crop  of  pneu- 
matic tubes,  but  it  has  not  so  far  been  successful, 
at  any  rate,  on  the  Continent.'   Without  going 
into  details,:!  think  that  the  result  is  that  no 
Buigle  contract  had  been  placed  abroad  before  the 
writ  in  this  action  was  issued.    I  am  not  satisfied 
that  the   plaintiff  company  had    any  agent,  so 
called,    abroad.      It    appears    to    me   that    cer- 
tain  gentlemen   in  Paris  were  the  agents   for 
another    company,   called    the    Lam  son    Stores 
Oompany,  whictt  has  some  connection  with,  and 
is  a  sort  of  parent  of,  the  plaintiff  company. 
The  French    firm  were  agents  for    that    com- 
pany,   and    I    think    that    all    that    was    pro- 
posed   was    that   there    should    be    some    sort 
of  understanding    that    they    would    do    their 
best   for  the  plaintiff    company    as    well.     At 
any  rate,  there  has  been  no  business  worthy  of  the 
name  done  anywhere  abroad,  although,  no  doubt, 
the  defendant  has  attempted  to  get  orders,  and 
has  in  many  places  introduced  and  tried  to  push 
the  invention,  and  it  is  possible  that  something 
may  hereafter  come  of  it,  as,  I  am  told,  has  once 
or  twice  been  the  case  already.     Now,  in  a  busi- 
ness of  this  sort,  which  is  of  a  peculiar  nature,  is 
it  necessary  to  have  a  restriction  to  the  whole  of  the 
Eastern  Hemisphere  ?    I  cannot  persuade  myself 
that  it  is  in  the  least  reasonable  taking  the  whole, 
standing  as  it  is,  without  being  severable.    The 
way  Ghitty,  J.  pat  it  in  the  case  of  Baditehe 
Anilin  vnd   Soda  Falrik  v.  Schott,  Segner,  and 
Co.  (67  L.  T.  Esp.  281 ;  (1892)  3  Ch.  4t7)  was 
thus :    He  found    on  the  facts   there  that  the 
plaintiffs  were  justified  in  saying  that  their  trade 
was  world  wide,  there  being  no  evidence  to  the 
contrary.      They  were  an    old-established    firm 
with  a  world-wide  business,  and  Chitty,  J.  pro- 
tected them.    Here  I  have  a  company  with  some 
business  in  the  United  Kingdom.    So  far  as  I  can 
discover  at  the  date  of  the  writ  it  had  no  actually 
existing  business  on  the  Continent.    With  regard 
to  France,  it  appears  that  the  plaintiff  company's 
patents  have  never  been  worked  during  the  two 
years,  which  I  nnderatand  is  necessary  according 
to  French  law,  after  they  have  been  taken  out.    ft 
is  the  same  in  Glermany  and  in  Austria,  and 
whether  they  have  any  patents  there  I  am  not 
sure  now.     That  they  had  no  basiness  at  the  date 
of  the  writ  I  think  is  reasonably  plain.    How  can 
I  say  as  a  matter  of  reasonableness  that  they 
want    the  whole  of    the  Eastern  Hemisphere? 
Then  it  is  said  that  the  court  does  not  consider 
the    interest   ot    anything    beyond    the  United 
Kingdom,  and  the  statements  in  the  speeches  of 
Lord  Herscbell  and  Lord  Macnaghten  in  the 
House  of  Lords,  and  the  very  cogent  statement 
of  Lord  Lindley  in  the  Couit  of  Appeal  in  the 


case  of  Nordenfelt  y.   Maxim  Nordenfclt  Crunt 
and  A7n/munition   Company  Limited  (68  L.   T. 
Bep.  833 ;  (1893)  1  Ch.  630 ;  on  appeal  71  L.  T. 
Rep.  489  ;  (1894)  A.  C.  535)  have  been  cited  to 
me.    But  I  am  precluded  by  authority  fiom  con- 
sidering that  at  all,  because  the  Court  of  Appeal 
in  the  recent  case  of  Doioden  and  Poole  Limited 
y.  Pooh  (89  L.  T.  Rep.  688;  (1904)  1  K.  B.  46) 
had  the  same  argument  addressed  to  them  that  a 
covenant  in  its  terms  in  the  first  place  is  not 
severable,  and  that  the  consideration  whether  it 
is  the  United  Kingdom  or  the  world  at  large,  is 
not  to  be  taken  into  account.    The  argament 
there  (at  p.  49  of  (1904)  1  K.  B.)  was,  referring 
to  what  Lord  Herscbell  said  in  the  NordenfeU 
case  {ubi  ttvp.),  as  follows :  "  It  woald  appear 
from  the  authorities  that  the  scope  of  the  dootrine 
that  restraints  on  trade  are  against  public  policy 
was   never  treated  as  including  considerations 
with  regard  to  restraint  on  trading  in  foreign 
countries.    Therefore  it  is  contended  that,  as- 
suming that  this  covenant  would  be  reasonable 
if  it  applied  to  the  whole  of  the  United  Kingdom, 
the  fact  that  it  also  applies  to  foreign  countries 
would  not  make  any  difference."    I  take  that  to 
mean  from  what  I  have  heard  from  Mr.  Upjohn, 
this  morning — which  in  the  light  of  Lindley, L.J.'a 
statement  in  the  Nordenfelt  case  {ubi  tup.),  if  L 
were  not  better  instructed  by  the  Court  of  Appeal 
in  Bowden  and  Pook  Limited  v.  Pooh  {ubi  *w«.): 
would  have  had  some  force  in  it — that  pablic- 
policy  means  public  policy  for  the  benefit  of  the 
United  Kingdom,  and  the  United  Kingdom  doea- 
not  regard  it  as  part  of  its  own  public  policy  to 
eee  that  foreign  nations  get  more  trade.   However, 
I  am  bound   by  the  decision  of  the  Court  of. 
Appeal  in  Bowden  and  Pook  Limited  v.  Pook  {ubi 
gup.) ;  and  I  mast  hold  that  the  present  contract 
is  unreasonable.    At  the  same  time  I  do  strongly 
take  the  view  expressed   by  Sir  Gleorge  Jessel, 
M.B.  in  the  case  of  Printing  and    Numerical 
Registering  Company  v.  Simpson  (32  L.  T.  Hep. 
354;  L.  Rep.  19  £q.  462,  at  p.  465),  cited  by 
Chitty,  J.  in  Badisehe  Anilin  und  Soda  Fabrik  v. 
Schott,  Segner,  and  Co.  {ubi  sup.) :  "  It  mast  not 
be  forgotten  that  you  are  not  to  extend  arbi- 
trarily those  rules  which  say  that  a  given  contract 
is  void  as  bsing  against  public   policy,  because 
if  there  is  one  thing  which  more  than  another 
public  policy  requires  it  is  that  men  of  full  age 
and  competent    understanding    shall   have   the 
utmost  liberty  of  contracting,  and  that  their  con- 
tracts when  entered  into  freely  and  volimtarily 
shall  be  held  sacred  and  shall  be  enforced  by 
courts  of  justice."    Unfortunately,  I  cannot  do  it 
in  the  present  case;  but  I  strongly  disapprove 
of  people  getting  oat  of  their  contracts  which 
they  enter  into  for  value  with  their  eyes  open.    I 
shall  not  therefore  give  the  defendant  any  costs, 
although  I  shall  make  no  order  except  that  the 
action  be  dismissed.     There  will  be  the  usual 
inquiry  under  the  undertaking  as  to  damages, 
the  costs  of  which  will  be  reserved  ,-  bat  I  accede 
to  the  plaintiffs'  application  that  such  inquiry 
should  be  stayed  pending  an  appeal  from  my 
judgment  if  they  give  notice  of  appeal  within  a 
weak. 

From    that   decision   the    plaintiff   company 
accordingly  now  appealed. 

Upjohn,  K.O.  and  W.  E.  Vernon  for  the  appel- 
lants.— In  determining  whether  the  agreement  in 
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the  present  case  is  reaaonably'  necessary  for  the 
protection    of    the    plaintiS    company   in   their 
ensinesB  the  court  is  only  concerned  with  pre- 
venting undue  restraint  of  trade  as  contrary  to 
the  public  policy  of  this  countrjr.    That  is  the 
policy  which  alone  the  court  has  to  consider ;  and 
the  present  agreement  must  be  treated  on  the 
same  footing  as  if  it  were  an  agreement  not  to 
trade  in  the  United  Kingdom.    So  limited  the 
Agreement  is  clearly  reasonable  having  regard  to 
the  scope  of  the  business  carried  on  by  the  plain- 
tiff company.    [Cozbns-Haedt,  L.J. — The  case 
of  DouMen  and  Pook  Limited  v.  Pook  (89  L.  T. 
Rep.  688 ;  (1904)  1  K.  B.  45)  on  which  FarweU,  J. 
relied  in  the  court  below,  is  a  difficulty  in  your 
way.    Is  it  open  to  this  branch  of  the  Court  of 
Appeal  to  discuss  this  point  after  the  decision  of 
the  other  branch  in  that  case  ?]     We  submit  that 
it  is.    The  facts  there  were  so  different  from  the 
present,  and  we  hope  to  be  able  to   distinguish 
ihat  case  entirely.    Of  course,  if  this  court  should 
be  of  opinion  that  Doieden  and  Pook  Limited  v. 
Pook  (iM  8up.)  is  an  actual  decision  on  the  point, 
which  is  binding  upon  the  court,  there  is  an  end  to 
this  case  so  far  as  this  court  is  concerned.    But 
it  is  doubtful  whether  any  of  the  learned  judges 
who  decided  that  case  found  it  necessary  to  give 
an  aotnal  decision  upon  the  present  point,  and 
their  judgments  can  hardly  be  said  to  amount  to 
an  aotnal  decision  of  the  court  upon  that  point. 
Indeed,  there  were  no  facts  there  which  raised  the 
point.    Here  the  facts  are  such  as  to  raise  the 
very  point  for  decision.    If  the  court  there  had 
intended  to  give  a  decision  it  is  expected  that  the 
learned  judges  would    have  said  something  to 
distinguish    what    Lords    Herschell    and    Mac- 
naghten  said  on  the  point  in  Nordevfelt  v.  Maxim 
Nordenfeli    Gvne    and    Am,m,unition    Company 
Limited  (71  L.  T.  Rep.  489 ;  (1894)  A.  C.  635), 
where  it  was  clearly  dealt  with.    At  pp.  549,  550, 
of  (1894)  A.  C,  Lord  Herschell  said:  "So  far  I 
have  dealt  only  with  the  covenant  in  relation  to 
the  United  Kingdom.     The  appellant  appeared 
willing  to  concede  that  it  might  be  good  if  limited 
to  the  United  Kingdom  ;  but  he  contended  that 
it  ought  not  to  be  world-wide  in  its  operation.    I 
think  that  in  laying  down  the  rule  that  a  cove- 
nant in  restraint  of  trade  unlimited  in  regard  to 
space  was  bad,  the  courts  had  reference  only  to 
this  country.    They  would,  in  my  opinion,  in  the 
days  when  the  rule  was  adopted,  have  scouted  the 
notion  that  if  for  the  protection  of  the  vendees  of 
a  business  in  this  country  it  were  necessary  to 
obtain  a  restrictive  covenant  embracing  foreign 
countries,  that    covenant    would  be  bad."      At 
p.  574,  Lord  Macnaghten  said :  "  Was  it  reason- 
able in  the  interests  of  the  public  P    It  can  hardly 
be  injurious  to  the  public,  that  is,  the  British 
public,  to  prevent  a  person  from  carrying  on  a 
trade  in  weapons  of  war  abroad."    Lindley,  L.  J., 
in  the  Court  of  Appeal,  said  (at  p.  647  of  (1893) 
1  Ch.) :  "  That  to  obtain  the  sole  exercise  of  any 
known  trade  throughout  England  is  a  complete 
monopoly  and  against  the  policy  of    the  law ; 
that  no  man  can  contract  not  to  use  his  trade  at 
all ;  and  in  other  parts  of  that  judgment " — the 
learned  judee  was  referring  to  the  judgment  in 
Mitohel  V.  Beynolde  (1   P.   Wms.    181)— "these 
topics  are  further  enlarged  upon.    A  sharp  line  is 
drawn  between  general  restraints  not  to  carry  on 
a  particular  trade    anywhere    in    England,  and 
partial  restraints,  which  are  not  ao  extensive. 


The  former  are  condemned  because  theycumot 
be  of  any  use  to  the  covenantee,  and  mast  be  to 
the  detriment  of  the  English  public.  The  latter 
are  allowedi  provided  they  are  founded  on  a  soffi- 
cient  or  good  and  adequate  consideration,  and  are 
not  unduly  oppressive — i.e.,  not  more  exten&ire 
than  is  reasonably  necessary  for  the  protection  of 
the  covenantee.'  Again,  James,  L.J.  (then 
James,  V.C.)  in  Leather  Cloth  Company  y.LoriotU 
(21  L.  T.  Rep.  661;  L.  Rep.  9  £q.  345,  at  p.  351] 
observed  during  the  course  of  the  argument 
that:  "If  the  covenant  is  good  as  to  Great 
Britain,  we  need  not  concern  ourselves  with 
its  extension  to  France  and  Grermany."  There 
are  likewise  observations  to  the  same  effect 
in  Boutillon  v.  BotuiUon  (42  L.  T.  Rep.  679; 
14  Ch.  Div.  351,  at  p.  366)  and  in  Underumod  and 
Son  Limited  v.  Barkm-  (80  L.  T.  Rep.  306 ;  (1899) 
1  Ch.  300,  at  pp.  304,  305,  307).  And  the  same 
principle  was  laid  down  in  the  very  old  cases : 

Colgate  v.  Baeh«lor,  Cro.  Eliz.  872 ; 

Anon,  ease.  No.  379,  Mooie,  242. 
The  reason  given  in  the  old  cases  is  that  the 
restraint  is  contrary  to  the  interest  of  the  common 
law.     The  cases  in  which  a  world-wide  restraint 
has  been  held  good  are 

RousilUm  T.  Boiuillon  (u&t  sup.) ; 

Baditche  Anilin  und  Boda  Fabrik  v.  Schott,  Sefner, 
and  Co.,  67  L.  T.  Bep.  281 ;  (1892)  3  Ch.  447; 

Nordenfeli  v.  Jfamm  Nordenfelt  Oim*  and  ^mmii- 
nitton  Company  Limited  (ubi  (up.). 

A  case  in  which  a  European  restraint  has  bees. 
held  good  was 

Leather  Cloth  Company  v.  Loreont  (ubi  aup.). 
The  authorities  have  established  that  the  test  to 
be  applied  is  this.  Is  the  restriction  greater  than 
can  be  possibly  required  for  the  protection  of  the 
covenantee  in  his  business.  That  appears,  not 
only  from  the  cases  which  we  have  already  cited, 
but  also  from,  among  others,  the  following : 

HoTHer  V.  Oravet,  7  Biog.  785  ; 

Haynes  v.  Donian,  80  L.  T.  Bep.  569 ;  (1899)  2 
Cb.  13 ; 

UiO*  V.  Dunham,  64  L.  T.  Bsp.  712 ;  (1891)  1  Ch. 
576; 

Bitchcock  V.  CoUr,  6  A.  &  E.  438  ; 

Hood  and  Moore' i  Stores  v.  Jones,  81  L.T.Bep.  169. 

The  question  of  public  policy  was  referred  to  by 
FarweU,  J.  in  the  court  below  in  the  present  case, 
und  also  by  Chitty  J.  in  Badiaehe  AnUin  und  Soda 
Fabrik  v.  Sehoit,  Segner,  and  Co.  (ubi  sup.).  We 
submit  that  "public  policy"  means  the  policy  of 
the  British  public.  [RoHBR,  L.J. — Why  is  it  not 
contrary  to  the  policy  of  the  British  public  that 
its  members  shoold  be  restrained  from  going 
abroad  and  there  carrying  on  their  trade  or 
business  PJ  As  to  that  point,  the  covenantor  here 
is  not  a  member  of  the  British  public ;  he  is  an 
American  citizen.  One  other  material  element  is 
that  of  the  burden  of  proof.  The  authorities  sho' 
that  where  a  covenant  in  restraint  of  trade  is 
limited  as  to  time,  the  burden  of  proof  lies  upon 
the  covenantor,  the  person  who  wishes  to  escape 
from  the  operation  of  the  covenant.  In  Dowden  om 
Pook  Limited  v.  Pook  {ubi  aup.)  it  was  held  to  he  a 
question  of  law  for  the  court  to  determine,  and  not 
a  question  of  fact  for  the  jury  to  find.  What  was 
said  in  Haynes  v.  Doman  {ubi  sup.)  was  a  summing 
up  of  the  earlier  decisions  on  this  question  of  proof. 
[Vauohas  Williams,  L.J. — The  moment  that 
you  have  a  covenant  in  restraint  ot  a  man  oanying 
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<m  big  trade,  the  preaumption  is  that  it  is  invalid, 
and  the  harden  of  proof  lies  on  the  covenantee  to 
establish  the  contrary.]  Another  point  is  the 
natare  of  the  business  carried  on  by  the  plaintiff 
in  each  case.  In  the  present  case  the  business 
carried  on  by  the  plaintiff  company  is  of  a  special 
and  costly  natare.  Then  the  position  of  the 
tmployi  in  the  service  of  the  covenantee  has  to 
be  considered.  A  restriction  -which  might  be 
reasonable  enough  if  it  applied  to  the  manager 
of  a  bnsiness  woald  not  be  so  if  applied  to  a  clerk 
or  office  boy.  This  was  so  expressed  by  Cozens- 
Hardy,  L.J.  (then  Cozens  -  Hardy,  J.)  in 
Hood  and  Moore'i  Store*  v.  Jonet  (ubi  aup.). 
The  question  here  is  whether  the  present 
restraint  is  greater  than  can  possibly  be  required 
for  the  protection  of  the  employera.  and,  in  con- 
sidering that,  the  position  of  the  employe  has  to  be 
regarded.  A  f  urtner  element  to  be  considered  is 
this :  The  question  which  the  court  has  to  decide 
being  a  difficalt  one,  it  is  a  question  upon  -which 
the  court  is  entitled  to  look  at  the  views  of 
mercantile  men  on  the  reasonableness  of  the  con- 
tract. As  -was  said  by  Chitty,  T.  in  Badisehe 
Anilin  vnd  Soda  Fabrik  v.  Schott,  Segner,  and 
Co.  [ubi  tup.,  at  p.  453  of  (1892)  3  Oh.): 
"Although  not  conolnsive  on  the  subject,  the 
opinion  of  mercantile  men,  manifested  by  their 
acts,  is  not  to  be  disregarded  on  the  question 
of  reasonableness."  [Cozens-Habdy,  L.J. — In 
Haynei  v.  Doman  (ubi  $up.)  Lindley,  M.R.  said 
jast  the  contrary  at  p.  24  of  (1899)  2  Cb. 
BeasonablenesB  is  found  in  all  the  decisions.] 
Bat  in  the  case  of  Haynei  v.  Doman  {ubi  tup.) 
his  Lordship  -went  on  to  say :  "  Evidence  from 
persons  in  the  trade  is  admissible  to  inform  the 
court  of  its  natare,  and  of  what  is  customary  in  it, 
and  of  anything  requiring  attention  in  the  mode 
of  conducting  it,  and  of  any  particular  dangers 
requiring  precautions,  and  what  precautions  are 
required  in  order  to  protect  a  person  carrying  on 
the  business  from  injury  by  a  person  leaving  his 
service."  Two  other  important  cases  which  seem 
to  show  the  principle  on  which  covenants  of  this 
description  are  dealt  with  by  the  courts  are 

Milehtl  V.  Seynoldt  (ubi  rap.) ; 

Homer  ▼.  Athford,  3  Bing.  322. 

Buekmaster.  K.O.  and  B.  B.  Beeve  for  the 
respondent. — Two  questions  arise  in  this  case  : 
First,  whether  or  not  the  restraint  imposed  by  the 
contract  of  service  is  more  than  can  reasonably 
be  regarded  as  necessary  for  the  protection  of 
tbe  employers  in  their  business.  Secondly, 
assuming  that  the  area  of  the  United  Kingdom 
would  be  reasonable,  then  has  the  court  to  con- 
sider the  question  of  reasonableness  outside  of 
the  United  Kingdom.  "We  submit  that  Farwell,  J. 
was  right  in  deciding  that  the  present  case  is  abso- 
lutely governed  by  the  decision  of  the  Ooart  of 
Appeal  in 

Dowdan  and  PooJc  Limited  v.  Pooh  (uH  lup.). 

Then  arises  the  question  as  to  the  disallowance 
of  costs  in  the  court  below;  and  this,  we  submit, 
is  a  case  in  which  the  principle  referred  to  by 
Sir  George  Jessel,  M.R.  in  Cooper  v.  Whittingham 
(43  L.  T.  Rep.  16 ;  15  Ch.  Div.  501)  applies.  They 
referred  also  on  this  point  to 

Harrit  v.  Aaron,  86  L.  T.  R»p.  43 ;  4  Cb.  Div.  749 ; 
Jones  V.  Curltn;,  50  L.  T.  Bep.  349  ;  13  Q.  B.  Div. 
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Upjohn,  K.O.  in  reply. — ^As  to  the  question  of 
costs,  there  is  no  appeial  as  to  costs.  The  conten- 
tion of  tbe  respondent's  counsel  would  dispose 
entirely  of  the  discretion  of  the  court  to  deal  with 
costs.  Where  costs  are  in  the  discretion  of 
the  judge,  the  Court  of  Appeal  will  assume 
that  he  exercised  his  discretion,  unless  it  is 
satisfied  that  he  did  not  do  so,  but  applied  some 
rale  of  law  which  excluded  the  exercise  of  his 
discretion : 

Beta  V.  Bew,  81  L.  T.  Bep.  284  ;  (1899)  2  Ch.  467 ; 
Jadioatore  Aot  1873,  s.  49. 

Then  as  to  the  merits  ot  the  case,  there  is 
no  decision  to  the  effent  that  the  conrt  is  to 
take  into  consideration  the  policy  of  foreign 
countries.  Not  even  in  Dowden  and  Pook  Limited 
V.  Pook  (ubi  tup.)  was  it  so  decided.  [Vatjohan 
Williams,  L.J.  referred  to  Ward  v.  Byrne  (5  M. 
&  W.  548),  cited  in  Nordenfelt  r.  Maxim  NordeH' 
felt  Qun»  and  Ammunition  Company  Limited 
{ubi  »-ujp.).] 

Vatjqhan  Williams,  L.J. — This  case  haa- 
taken  a  long  time  to  argue.  But  one  result  that 
ought  to  follow  from  a  case  taking  a  long  time  to 
argue  is  that  you  ought  to  reduce  the  real  point 
which  has  to  be  decided  to  a  certainty ;  and  it . 
ought  not  to  take  you  very  long,  when  once  yon 
have  ascertained  what  the  true  point  is,  to  decide 
it.  The  question  here  is  whether  this  restrictive 
contract  is  so  in  restraint  of  trade  that  it  would 
be  contrary  to  public  jwlicy  to  allow  it  to  be 
enforced.  I  want  to  say  very  shortly  what  are 
the  facts  upon  which  I  propose  to  decide  this 
case.  I  have  not  the  slightest  doubt  myself  bat 
that  these  parties — that  is  to  say,  the  plaintiff 
company  and  the  defendant  Phillips — ^when  they 
entered  into  this  contract  in  truth  and  in  fact  did  ' 
contemplate  that  the  plaintiff  company  should 
establish  and  carry  on  a  business  throughont 
the  Continent  and  the  whole  Eastern  Hemi- 
sphere as  opportunities  offered.  I  know  of  no 
reason  to  suppose  that  there  -was  anything  at  all 
unreal  about  this  intention,  which  is  demonstrated, 
to  my  mind,  upon  the  face  of  the  contract.  That 
being  so,  having  regard  to  the  nature  of  the- 
business  which  was  to  be  transacted  by  the- 
plaintiff  company,  I  do  not  think  that  anyone 
can  say  &  priori  that  this  contract  is  a  contract 
which  is  so  wide  that  it  could  not  be  reason- 
ably requisite  for  the  protection  of  the  business 
of  the  plaintiff  company.  In  these  circumstances, 
what  have  I  do?  I  have  to  examine  into  the 
facts  of  the  case  as  they  existed  at  the  date 
when  this  contract  was  made,  and  to  jadge  from 
those  facts  whether  oi  not  this  contract  is  so  -wide 
that  it  cannot  be  said  to  be  reasonably  necessary 
for  the  protection  of  the  plaintiff  company  in  their 
business.  They  undoubtedly  not  only  contem- 
plated establishing  such  a  business  in  the  United 
Kingdom,  on  the  Continent,  and  in  the  Eastern 
Hemisphere,  but  they  took  various  steps  in  that 
direction.  What  is  it  that  is  said  here  in  answer 
to  that  P  Before  I  deal  with  that,  which  I  hope 
to  do  very  shortly,  I  want  to  say  a  word  about 
whether  this  rule  as  to  contracts  which  are  in 
restraint  of  trade  not  being  enforceable  is  a  rule 
that  will  be  given  effect  to  because  there  is  too 
wide  an  area  to  which  the  contract  may  extend 
outside  the  United  Kingdom.  I  do  not  propose 
to  decide  that  question.  I  do  not  propose  to  say 
whether  Lord  Herschell  or  Lord  Macnaghten  in 
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the  Honse  of  Lords  in  the  case  of  Nordenfelt  y. 
Maxim  Nordenfelt  Guns  and  Ammunition  Com- 
pany  LimiUd  (71 L.  T.  fiep.  489  ;  (1894)  A.  G.  535) 
did  or  did  not  decide  that  question  in  the  negative, 
and  I  do  not  propose  to  say  whether  the  Court  of 
Appeal  in  Dotoden  and  Pooh  Limited  y.  Pooh 
(89  L.  T.  Bep.  688;  (1901)  1  K.  B.  45)  did  decide 
that  question  the  other  way,  because  in  my  judg- 
ment that  which  I  haye  said  about  the  possibility 
of  the  contract  in  the  present  case  being  reason- 
ably necessaiy  for  the  protection  of  the  plaintiff 
company's  tra.de  is  equally  true,  and  I  affirm  it 
cqnaily,  whether  the  contract  is  treated  as  a  con- 
tract in  which  there  is  a  restriction  to  the  United 
Kingdom  only,  or  whether  one  treats  the  law  as  it 
was  laid  down  in  Dotcden  and  Book  Limited  v.  Pook 
(ubt  aup.),  and  takes  into  consideration  the  fact 
that  npon  the  face  of  it  this  contract  is  extended 
to  the  whole  of  the  Eastern  Hemisphere.  Haying 
«aid  that,  I  will  go  on  with  the  consideration  of 
whether  there  is  anything  in  the  facts  of  the  pre- 
sent case  which  shows  that  this  restrictive  con- 
tract is  too  wide  to  be  reasonably  necessary  for 
the  protection  of  the  plaintiff  company's  business, 
and  for  this  purpose  I  shall  take  the  facts  as 
they  are  found  in  Farwell,  J.'s  judgment.  I  do 
not  propose  to  read  quotations,  because  it  makes 
one's  judgment  longer.  But  I  can  state  generally 
what  it  was  that  Farwell,  J.  held.  Farwel),  J. 
held  really  that,  although  there  was  evidence  of 
negotiations,  and  evidence,  it  may  be,  of  prospects 
discoyered  in  various  parts  of  the  world — both 
on  the  Continent  and  in  the  Eastern  Hemisphere 
— the  result  was  that  for  two  years  after 
the  making  of  this  contract  of  service  the 
business  actually  resulting  from  that  pro- 
specting was  really  very  small,  and  even 
when  one  comes  to  the  third  jear,  1903,  the 
business  is  not  at  all  a  g^at  one.  It  is  also  the 
fact  that,  although  the  defendant,  who  became 
the  plaintiff  company's  manager,  and  who  intro- 
duced this  business  to  the  plaintiff  company  when 
they  purchased  it  from  the  American  company, 
the  Bostedo  Company,  was  the  agent  in  Europe 
of  the  Bostedo  Company,  that  company  had  done 
very  little.  Up  to  the  time  of  making  the  con- 
tracts there  were  only  eight  contracts  which  he 
had  succeeded  in  getting  made  in  Europe,  and 
none  elsewhere.  As  to  those  European  contracts, 
it  turns  out  in  truth  and  in  fact  that,  though 
they  were  European,  they  were  all  in  the  United 
Kingdom.  In  those  circumstances  it  is  a  fair 
conclusion  to  draw  that  at  the  time  of  the  sale  of 
the  goodwill,  and  at  the  time  of  the  making  of 
the  contract  of  service,  the  business  which  had 
been  done  by  the  vendors  was  extremely  small, 
and  the  business  which  was  done  afterwards  by 
the  plaintiff  company — that  is,  after  the  purchase, 
and  after  they  engaged  the  defendant  as  their 
manager — was  also  very  small.  The  working 
capital  was  small,  only  80002.  odd,  and  what  is 
said  is  that  really  in  these  cii-cumstances  they 
would  require  to  be  decidedly  sanguine  if  they 
did  contemplate  that  a  business  would  be  estab- 
lished eztendiug  over  the  whole  of  the  Eastern 
Hemisphere.  I  agree  in  that ;  but  as  to  the  small- 
ness  of  the  capital  I  do  not  think  very  much  of 
that,  because  it  seems  to  me  from  the  very  nature 
of  the  business  that  a  large  capital  was  not  re- 
quired. As  to  the  slowness  of  growth  of  this 
business,  the  very  nature  of  the  business  itself 
showed  that  it  was  likely  to  be  of  slow  growth. 


In  these  circumstances  I  cannot  bring  myself  to 
the  conclusion  that  this  restrictive  contract, 
whether  looked  at  as  applying  to  the  United 
Kingdom  or  looked  at  as  extending  thToa|;hoat 
the  world,  was  too  wide  for  the  protection  of  the 
plaintiff  company  in  their  business.  I  think, 
therefore,  so  far,  that  it  has  not  been  established 
by  the  defendant  that  this  in  a  restrictive  con- 
tract so  in  restraint  of  trade  as  to  render  it  unen- 
forceable. I  wish  to  add  one  or  two  words  as  to 
the  onus  of  proof.  In  my  judgment,  whenever 
you  have  a  contract  which  purports  to  be  in 
restraint  of  trade  and  which  is  general,  the  pie- 
sumption  is  that  that  is  so  in  restraint  of  trade 
as  to  be  against  public  policy,  and  cannot  there- 
fore be  enforced.  But  if  it  is  shown  either  within 
the  four  comers  of  the  contract  of  service  itself, 
or  by  evidence  of  the  circumstances  existing 
at  the  time  of  the  making  of  the  contract, 
that  the  contract  was  reasonably  necessary 
for  the  protection  of  the  plaintiff  company's 
business,  then  in  my  opinion  the  judge  moat 
say  on  those  facts — or,  it  may  be,  if  there  is 
no  evidence  of  facts  outside,  on  looking  within  the 
four  comers  of  the  document — wheuier  or  not 
the  restrictive  contract  was  reasonably  necessary 
for  the  protection  of  the  oontractee.  As  to  the 
.facte,  if  there  is  a  judge  and  jury,  the  judge  will 
have  to  get  those  facts  found  by  the  juiy,  and 
then,  when  those  facts  have  been  ascertained,  he 
will  have  to  look  at  the  contract  and  to  take  into 
consideration  the  circumstances  under  which  it 
was  entered  into  as  found  by  the  jury,  and  thai 
say  whether  it  is  reasonable.  Of  course,  if  it  is 
tried  before  a  judge  alone,  he  will  have  to  find  the 
facts  himself.  I  am  now  taking  the  facts  in  the 
present  case  as  found  by  the  learned  judge  in  the 
court  below  himself,  and,  as  far  as  I  know,  I  am 
not  differing  from  any  of  his  facts.  The  only 
thing  that  I  do  differ  from  the  learned  jadg^ 
about  is  that  I  do  not  agree  with  his  conclusion 
that  there  is  anything  in  this  contract  which 
shows  that  it  was  unreasonably  wide  as  a  pro- 
tection to  the  plaintiff  company  in  their  business. 
These  facts  having  been  thus  found,  I  do  not 
think  it  is  necessary  to  say  anything  now  on  the 
subject  of  the  onus  of  proof  regarding  them.  1 
am  taking,  as  I  have  said,  the  facts  as  the  learned 
judge  has  found  them,  and  in  my  opinion  the 
appeal  succeeds. 

KoMEB,  L.J. — Although  I  think  that  this  is  a 
case  of  considerable  difficulty,  I  have  come  to  the 
same  conclusion  as  my  Lord.  I  am  not  prepaied 
to  hold  that  the  contract  in  this  case  goes  beyond 
what  was  reasonably  required  for  the  protection 
of  the  plaintiff  company  in  their  business,  bearing 
in  mind  the  peculiar  nature  of  the  business  carried 
on  by  the  pluntiff  company,  and  the  position  of  the 
defendant  himself  therein,  he  being  not  a  mere 
clerk  or  ordinary  employe  of  this  company,  bat 
the  manager.  The  business  was  undoubtedly  of 
an  exceptional  and  peculiar  kind,  it  appears 
to  have  been  practically  unknown  in  this  couatiy. 
and,  as  I  gather,  in  the  Eastern  Hemisphere, 
before  the  American  company  started  business 
here  under  the  management  of  the  present 
defendant.  The  system  had  been  started  in 
Americs,  and,  as  I  gather,  with  a  certain  amonnt 
of  success.  It  is  clear  from  the  arrangement 
between  the  American  company  and  the  defen- 
dant that,  at  any  rate,  it  was  contemplated  that 
there  was  so  good  a  prospect  of  the  business  being. 
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happily  for  them,  extended  to  the  Eastern 
Hemisphere,  that  thej,  at  considerable  expanse, 
employed  the  defendant  as  their  a^^ent  to  extend 
the  business  in  the  United  Kingdom  and  on  the 
continent  of  Europe.  Carrying  on  that  business 
for  a  oomparatively  short  time — a  oonple  of  years 
or  ao — ultimately,  under  oircnmstances  whioh  I 
need  not  detail,  that  business  was  sold  to  the 
plaintiff  company.  Then  the  defendant  entered 
into  the  employ  of  the  plaintiff  company  on  the 
terms  shown  in  the  contract  between  them,  and 
entered  into  the  contract  now  in  question  before 
ns.  I  have  pointed  out  that  the  business  was 
pecoliar.  As  I  gather,  it  is  not  suggested 
that  there  was  any  other  business  at  that  time 
practically  of  the  kind  known  in  England,  or  on 
the  Continent,  or  in  the  Eastern  Hemisphere, 
except,  apparently,  a  sort  of  analogous  business, 
tboagh  not  the  name,  carried  on  by  a  company 
called  the  Lamson's  Stores  Company.  So  far  as 
the  partionlar  business  of  the  plaintiff  company 
was  concerned,  it  was  a  novelty  when  introduced 
into  this  country,  and  a  novelty  at  the  time 
the  contract  was  made  by  the  plaintiff  company 
with  |the  defendant.  The  very  nature  of  the 
bnsineBs  prevented  it  from  being  what  I  may  call 
of  a  "  local  character."  It  was  not  a  case  where 
yon  could  hope  to  have  a  good  business  confined 
to  a  small  area.  From  its  very  nature  you  could 
generally  only  hope  to  get  the  system  taken  up  in 
large  towns,  or,  at  any  rate,  by  houses  of  a  cer- 
tain size  in  the  different  towns  in  the  Eastern 
Hemisphere.  It  was,  as  I  have  said,  peculiarly 
a  bnmness  that  required  a  large  area,  and  having 
r^rd  to  its  novelty,  I  hare  no  doubt  in  my  own 
mind  that  both  the  plaintiff  company  and  the 
defendant  expected  and  believed  at  the  time  that 
the  contract  was  made  between  them  that  the 
business  wonld  under  the  defendant's  manage- 
ment become  a  great  success,  and  could  and 
wonld  be  extended,  as  it  succeeded,  to  all  the 
principal  places  of  business  in  the  Eastern  Hemi- 
•phere.  I  myself  think  that  it  cannot  be  said  that 
at  the  date  of  the  contract  between  the  parties 
that  expectation  and  belief  was  unfounded  or 
snreaaonable.  Trae,  the  capital  of  the  plaintiff 
company  was  not  large,  but  I  am  not  myself 
aatisfied  that  it  was  insufficient  for  the  purpose 
of  making  [a  world-wide  business,  because  I  am 
not  satined  that  this  was  a  kind  of  business  in 
which  if  the  plaintiff  company  got  contracts  they 
eoold  not  f olfil  them  for  want  of  capital.  I  do 
not  mvself  think  that  it  vras  a  case,  so  far  as  I  can 
see,  where  a  larger  capital  was  necessary  for  the 
buncess  contemplated.  No  doubt  the  business 
up  to  the  time  of  the  formation  of  the  plaintiff 
company  had  not  made  rapid  progress,  but  it  had 
not  been  a  failure.  Gertoin  contracts  had  been 
placed  in  the  United  Kingdom ;  business  rela- 
tions had  been  started  by  some  communications 
witii  different  persons  in  different  towns  abroad, 
■ome^  I  believe,  in  Johannesberg,  some  at  Cape 
Town,  and  so  forth.  I  cannot  say  for  myself 
that  the  progress  had  been  so  slow  as  to  justify 
despondency,  or  to  prevent  it  from  being  said 
that  the  hope  and  expectation  of  future  success 
was  unreasonable,  in  these  oircnmstances,  as  I 
have  remarked,  bearing  in  mind  the  peculiar 
nature  of  the  business,  and  the  way  in  which  it 
was  expected  by  both  parties  that  it  would  be 
extended,  bearing  also  in  mind  tho  peculiar  posi- 
tion of  the  defendant    as  the  manager  of  the 


business,  and  the  way  he  became  connected  with 
the  plaintiff  company,  it  appears  to  me,  to  say  the 
least  of  it,  not  unreasonable  that  the  contract  he 
entered  into  should  cover  the  whole  of  the  United 
Kingdom,  and  I  farther  think  that  in  the  cir- 
cumstances of  the  case  it  was  not  unreason- 
able that  it  should  also  extend  to  foreign 
countries.  With  regard  to  what  foreign 
countries,  I  must  say  I  do  not  see  in  the 
circumstances  where  the  line  could  be  drawn. 
Nor  do  I  think  it  is  necessary  in  such  a  case  to 
draw  a  hard-and-fast  line.  It  must  be  borne  in 
mind  that  there  are  many  parts  of  the  globe  and 
in  the  Eastern  Hemisphere  where  no  business 
can  be  done.  I  do  not  suppose  anyone  would 
contemplate  doing  any  business  in  the  Sahara  or 
the  great  deserts  of  Africa.  All  those  parts  of 
the  globe  are  by  implication  not  referred  to  or 
intended.  What  is  meant  in  a  contract  of  this 
kind,  dealing  with  such  a  business  as  this,  is  busi- 
ness with  the  large  towns  in  the  hemisphere,  and 
I  am  bound  to  say,  coming  to  the  conclusion  as  I 
do,  that  this  was  expected  to  be  a  business  which,, 
if  successful,  would  gradually  be  extended  to- 
Africa,  to  Asia,  and  Japan,  as  to  a  certain  extent 
it  has  been,  though  to  a  limited  extent,  it  does  not 
appear  to  me  that  it  was  unreasonable  to  extend 
the  contract  outside  the  United  Kingdom,  and  I 
do  not  think  it  was  unreasonable  not  to  draw  the- 
line,  or  to  pretend  to  define  the  exact  countries, 
outside  the  United  Kingdom  which  should  be 
covered  by  the  contract.  On  the  whole  cise,  as 
I  have  said,  though  I  cannot  say  that  it  is  free 
from  difficulty,  I  do  nob  think  that  I  can  hold 
that  this  was  unreasonable,  and  I  need  not  con- 
sider the  question  referred  to  by  my  Lord,  which 
other?vise  I  should  have  had  to  consider.  I 
refer  to  the  question  which  was  the  subject 
of  consideration  by  certtun  of  their  Lordships 
in  the  House  of  Lords  in  Nordenfelt  v.  Maxim 
Nordenfdt  Oun*  and  Ammunition  Company 
Idmiled  (ubi  sup.),  and  which  was  the  sub- 
ject of  consideration  by  the  other  branch  of 
this  court  in  the  case  of  Doteden  and  Pooh 
Limited  v.  Fook  {ubi  sup.).  In  these  circum- 
stances it  appears  to  me  that  the  appeal  ehonld 
be  allowed. 

Cozbnb-Habdy,  L.J. — ^I  regret  that  I  am 
unable  to  agree  with  the  view  which  has  been 
expressed  by  my  Lord  and  by  my  brother  Romer. 
In  my  opinion  this  contract,  as  Farwell,  J.  has 
said,  is  contrary  to  public  policy,  as  imposinjo;  a 
restraint  too  wide,  and  more  than  is  reasonably 
necessary  for  the  protection  of  the  plaintiff  com- 
pany's business.  In  approaching  this  contract 
we  cannot  disregard,  as  we  are  invited  to  do,  that 
portion  of  it  which  imposes  a  restraint  outside 
the  United  Kingdom.  So  far  as  I  am  concerned, 
Dowden  and  Pooh  Limited  v.  Pook  (ubi  sup.) 
seems  to  me  to  bind  ns  on  this  point,  and  I  there- 
foie  approach  clause  8  of  the  contract  as  an 
undertaking  by  the  defendant  that  he  shall  not 
for  five  years  engage  in  the  Eastern  Hemisphere 
in  any  business  similar  to  the  business  carried  on 
by  the  plaintiff  company.  Now,  the  restraint  is 
not  only  not  confined  to  the  United  Kingdom, 
and  it  is  not  only  not  confined  to  the  continent  of 
Europe,  but  it  extends  to  all  the  Eastern  Hemi- 
sphere. It  extends  to  all  Asia  and  to  all  Africa. 
What  are  the  oircnmstances  under  which  such  ai 
unusual  restraint  is  said  to  be  justified?  I  am 
bound  to  say  that  I  can  find  nothing  so  special  in 
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the  nature  of  the  business  carried  on  by  the 

?laintiS  company  as  to  require  sach  a  restriction, 
t  was  not  a  business  which  was  in  any  way 
guarded  by  patent  rights.  It  was  a  business 
which  anybody  who  was  minded  to  enter  upon 
it  might  enter  upon^  The  plaintiff  company 
bought  it  from  an  American  company  in  1899. 
Practically  it  was  even  then  a  new  business. 
Practically  there  was  no  goodwill  assigned  by  the 
vendors  to  the  plaintiif  company.  And  I  think 
that  that  is  reasonably  plain  when  yon  observe 
that,  although  this  business  bad  been  carried  on 
since  1897  until  the  month  of  May  1899,  when 
the  pnrchase  took  place,  only  eight  contracts 
had  been  entered  into  daring  the  whole  of  that 
time.  Then  what  is  the  sort  of  company  that  seeks 
to  impose  this  restraint,  and  says  that  a  world- 
wide protection  is  necessary  P  It  is  a  company 
with  a  capital  that  I  can  only  call  nnder  the  cir> 
C'imstances  ridiculously  small.  It  is  a  company 
with  a  capital  of  8000(.  odd  which  says  that  it 
is  embarkmg  on  a  world-wide  business.  It  is 
a  manufacturing  company,  and  one,  thereiore, 
which  it  seems  to  me  cannot  possibly  carry 
on  a  business  large  in  extent  without  having 
proportionately  large  capital.  And  I  hesitate 
to  say  that  the  mere  fact  that  there  was 
a  desire  and  an  intention,  if  possible,  to 
find  customers  on  the  continent  of  Europe  as 
well  as  in  the  United  Kingdom  is  retdly  the 
governing  and  material  factor  in  this  case.  Any 
trader  desires  a  world-wide  trade.  Any  trader 
may  reasonably  or  unreasonably  hope  that  his 
business  will  so  extend  as  to  result  in  a  world- 
wide trade.  I  cannot  think  that  the  mere  con- 
templation that  such  a  world-wide  business  will 
result  is  BufiScient  to  justify  a  contract  so  wide  as 
the  present.  One  word  more  on  a  matter  which 
influences  me  a  good  deal :  In  1897  the  defendant 
was  employed  by  the  American  company  as  the 
exclusive  sales  agent  or  managing  director  of 
the  business  of  the  American  company  in  and 
for  Great  Britain  and  the  oontinentof  Europe.  For 
nearly  two  years  he  discharged  his  duties  as  agent 
for  that  company,  and  daring  that  period  he  did 
not  succeed  in  obtaining,  and  the  American  com- 
pany did  not  succeed  in  obtaining,  one  single  order 
for  their  goods  outside  of  the  United  Kingdom. 
I  ag^ree  that  the  critical  date  one  has  to  look  at  is 
the  date  ot  the  contract  itself.  At  the  same  time, 
in-  considering  the  reasonableness  or  unreason- 
ableness, the  necessity  or  utility,  of  the  restraint, 
I  think  that  it  is  impossible  to  disregard  wholly 
what  took  place  soon  after  the  date  of  the  con- 
tract. And  when  I  find  that  rather  more  than 
two  and  a  half  years  elapse  before  one  single 
order  was  obtained  by  the  plaintiff  company  out- 
side of  the  United  Kingdom,  and  not  one  single 
order  had  been  obtained  by  that  company  on  the 
continent  of  Europe  before  this  action  was  com- 
menced, it  seems  to  me,  with  great  respect  to 
the  view  of  my  Lord  and  Romer,  L.J.,  that 
Farwell,  J.  was  right  in  holding  that  this  con- 
tract is  wider  than  is  reasonably  necessary  for 
the  protection  of  the  plaintiff  company  in  their 
business. 

Their  Lordships  granted  an  injunction  in  the 
terms  of  the  language  of  the  agreement,  omitting 
the  alternative  extending  to  the  whole  of  the 
Eastern  Hemisphere,  together  with  aa  inqniry 
Hs  to  damages.  The  costs  of  the  inquiry  as  to 
damages  were  reserved,  but  the  plaintiff  company 


were  given    the  costs  of   the   action  here  and 

Appeal  aUmetd. 

Solicitor  for  the  appellants,  W.  H.  Court. 
Solicitor  for  the  respondent,  George  W.  Bovier, 


HIGH    COURT   OF   JUSTICE. 

CHANOERT  DIVISION. 

June  2,  3,  and  July  9. 

(Before  Joycb.  J.) 

Be  TbINOHAM'S  TBT7STS;  TsiHaHAH  V. 

Gbkbkhill.  (a) 

BeiUement — Conttraetion — Equitable   intereit  x% 

real  estate — No  worde  of  inheritance. 
An  equitable  estate  in  fee  simple  may  be  conferred 
in  a  deed  xBithout  words  of  ink»rUam«e,  if  a  dear 
intention  to  confer  it  appears. 
Pogh  V.  Drew  (17  W.  B.  ^j/oOouwd. 
Copyholds.were  in  1831  limited  by  surrender  and 
deed  of  ietllement  to  the  use  of  two  trustees  and  the 
survivor  of  them  and  the  heirs  of  auch  ntrtmwr 
tn  trust  for  A.  for  We,  and  after  her  death  for 
her  husband  for  life,  and  on  the  death  of  the 
survivor  of  her  and  her  husband  in  trust  for  all 
the  children  of  the  marriage  equally  to  be  divided 
between  theyn   as  tenants   tn  common,  and  «» 
default  of  issue  of  the  marriage  to  su^h  uses  <u 
A.  should  declare  by  will,  with  remainder  to  her 
right  heirs.    On  a  summons  tolwn  out  to  deter- 
mine   whether  A's    children    took    eqwlobU 
estates  in  customary  fee  simple  or  life  estates 
only  : 
Held,  that  they  took  equitable  estates  in  fee,  i\e 
intention  to   confer  absolute  interests  on  the» 
being  plain. 
Abjoubned  sttkhons. 

On  the  10th  April  1831  Joseph  Tringham  par- 
chased  at  a  sale  by  auction  certain  copyhold 
heraditaments  situate  in  Lambeth  and  hdd  of 
the  manor  of  Lambeth. 

At  a  customary  court  of  the  manor  held  on 
the  3rd  May  1831,  part  of  the  copyholds  were 
surrendered  by  the  vendors  at  the  request  of 
Joseph  Tringham  to  the  use  of  two  trustees  and 
the  survivor  of  them  and  the  heirs  of  such  sar- 
vivor  in  trust  for  Mary  Ann  Tringham  (a  daughter 
of  Joseph  Tiingham)  during  her  Ufe,  and  after 
her  decease  in  trust  for  any  husband  she  might 
marry  during  his  life,  and  on  the  decease  of  the 
survivor  of  her  and  her  husband  in  trust  for  all 
the  children  of  such  marriage  equally  to  be  divided 
between  them  as  tenants  in  common,  and  in 
default  of  issue  of  such  marriage  to  each  osee  u 
Mary  Ann  Tringham  should  declare  by  will,  with 
remainder  to  her  right  heirs. 

By  an  indenture  of  settlement  dated  the  SOth 
May  1831,  the  vendors  covenanted  with  Josepb 
Tringham  and  the  trustees  to  surrender  to  the 
use  of  the  latter,  their  heirs  and  assigns,  the 
remainder  of  the  copyholds  upon  the  same  trusts, 
and  they  were  accordingly  surrendered  to  the 
nse  of  them  and  the  survivor  of  them  and  the 
heirs  of  such  survivor  upon  those  trusts  at  a  snb- 
quent  court  held  on  the  9th  May  1832. 

On  the  23rd  Feb.  1832  Mary  Ann  Tringham 
married  the  Rev.  H.  Willoughby,  who  died  in 
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1861.  There  were  three  oUldren  of  the  marriage — 
Heniy  Benjamin  Willonghby,  Marianne  Sarah 
Willonghby,  and  Caroline  Emma  Willonghby. 

Henry  Benjamin  WillonG;hby  died  a  bachelor 
and  intestate  in  1861,  and  his  sisters  became 
his  oo-heiresaes,  according  to  the  onatom  of  the 
manor. 

Marianne  Sarah  Willoui^hby  married,  in  1862, 
Mr.  H.  J.  Greenhill.  By  the  settlement  made  on 
the  marriage  the  one  equal  third  share  in  the 
copyholds  to  which  she  was  entitled  as  one  of  the 
children  of  Mrs.  WUloughby  expectant  on  the 
latter's  death,  and  also  her  moiety  of  H.  B. 
WiUonghby's  share  and  generally  all  the  part  or 
share  or  parts  or  shares  to  which  she  wtLs  then 
entitled  or  by  the  happening  of  any  event  might 
become  entitled  in  the  copyholds,  were  settled  on 
tmst  for  her  for  life  and  after  her  death  for  Mr. 
Greenhill  for  life,  and  after  the  death  of  the 
•OTTivor  on  trust  for  the  children  of  the  marriage, 
their  heirs  and  asmgns. 

Mrs.  Willonghby  died  on  the  11th  May  1888, 
having  by  her  will  devised  her  residuary  real 
estate  (which  included  any  interest  she  might  have 
possessed  in  the  oopyhnids)  to  Caroline  Emma 
Willonghby. 

Gaioune  Emma  WUloughby  died  on  the  2nd 
Dec  1898,  having  by  her  wiU  devised  her  moiety 
in  the  copyholds  and  all  the  estate  and  interest  in 
tbem  which  she  should  at  her  death  be  possessed 
of  or  entitled  to,  however  acquired,  on  trust  for 
Frederick  Edward  Boon  and  his  wife  (who  died 
in  1900)  doring  their  joint  lives  and  the  survivor 
of  them  during  his  or  her  life,  and  after  the 
death  of  the  survivor  in  tmst  for  all  their  children 
living  at  the  testatrix's  death  and  the  survivors 
and  survivor  of  them  daring  their  respective 
lives  as  tenants  in  common,  and  subject  thereto 
in  tmst  for  all  the  children  of  Mrs.  Greenhill 
living  at  the  testatrix's  death,  and  their  respective 
heirs  and  assigns,  as  tenants  in  common. 

Until  1903  it  was  always  considered  by  all 
parties  claiming  an  interest  in  the  copyholds  that 
the  three  children  of  i  Mrs.  Willoughby  became, 
subject  to  her  life  estate,  equitably  entitled  to 
the  copyholds  in  equal  shares  as  tenants  in 
common  in  customary  fee  simple  under  the 
surrender  and  settlement  of  1831. 

In  March  1903,  however,  the  trustees  of  Mr. 
and  Mrs.  Greenhill's  marriage  settlement,  in 
exercise  of  a  power  of  sale  therein,  entered  into 
a  contract  with  the  School  Board  for  London  for 
the  sale  to  them  of  part  of  the  copyholds.  The 
board  raised  the  question  whether  the  equitable 
fee  passed  to  the  children  of  Mrs.  Willoughby, 
and  ultimately  took  a  conveyance  from  the  present 
trustee  of  the  1831  settlement,  and  paid  the 
purchase  money  into  conrt  under  the  Lands 
Olaases  Acts. 

The  trustee  of  the  1831  settlement  thereupon 
took  out  this  summons  for  the  determination  of  the 
question  whether  under  that  settlement  the  three 
children  of  Mrs.  Willoughby  became  entitled  as 
tenants  in  common  in  et^ual  shares  to  equitable 
estates  in  customary  fee  simple  in  the  copyholds 
or  to  equitable  life  estates  only  ;|and,  in  the  latter 
case,  whether  Mrs.  Willoughby  became  entitled  to 
the  equitable  fee  subject  to  her  children's  life 
estates,  or  whether,  subject  to  her  own  and  her 
cbildren's  life  estates,  there  was  a  resulting  trust 
of  the  copyholds  for  Joseph  Tringham,  the 
settlor. 


Mr.  Lancelot  M.  G.  Powell,  a  great-grandson 
of  Jooeph  Tringham  and  customary  heir  of 
Caroline  Powell,  another  of  his  daughters,  was 
appointed  to  represent  the  persons  oeneficially 
interested  in  the  copyholds  if  it  should  be  deter- 
mined that  there  was  such  a  resulting  trust, 

Brabant  for  the  trustee. 

Hughes,  K.G.  and  H.  B.  Howard  for  Mr.  and 
Mrs.  Greenhill. — Where  there  appears  an  inten- 
tion that  the  equitable  fee  shall  bo  conveyed, 
words  of  inheritance  are  not  necessary.    See 

Preston  on  Estates,  vol.  2,  pp.  64-6  ; 

Croise's  Digest,  vol.  1,  p.  343 ; 

Hayes  on  Conveyanoisg,  5th  edit.,  vol.  1,  p.  91. 

Batler's  note  to  Coke  on  Littleton,  2906,  note  xvi. 

The  rule  was  laid  down  by  Lord  Hardwioke  in 
Oarth  y.  Baldwin  (2  Yes.  Sen.  645,  at  p.  655). 
These  older  authorities  have  been  followed  more 
recently  by  James,  V.G.  in  Pugh  v.  Draw  (17 
W.  B.  988),  and  the  same  view  is  taken  in 
Williams  on  B«al  Property,  18th  edit,  p.  180. 
The  intention  to  convey  the  equitable  fee  here  is 
clear,  and  the  children  therefore  took  absolute 
interests. 

Younger,  E.G.  and  S.  B.  Earla,  for  Mr.  P.  E. 
Boon,  supported  this  argument. 

H.  E.  Wright  for  Mr.  Lancelot  M.  G.  Powell.— 
An  equitable  limitation  by  way  of  trust  executed 
now  has  the  same  construction  as  a  legal  limita- 
tion: 

Be  WhxitoH't  Bettlement,  70  L.  T.  Bep.  631 ;  (1894) 
1  Ch.  661. 
The  law  is  as  laid  down  in  the  more  recent  autho- 
rities {HoUiday  v.  Overton,  15  Beav.  480 ;  Lucas  v. 
Brandreth,  2  L.  T.  Rep.  785;  28  Beav.  274;  and 
Tatham  v.  Vernon,  4  L.  T.  Hep.  531;  29  Beav. 
604)  there  referred  to,  and  is  no  longer  in 
accordance  with  the  views  expressed  in  the  older 
authorities. 

Austen-Cartmell  for  the  trustees  of  the  will  of 
Caroline  Emma  Willoughby. 

Waggeti  for  the  trastees  of  Mr.  and  Mrs. 
Greenhill's  settlement. 

Hughes,  E.G.  in  reply. — It  is  a  question  of 
intention  in  each  case  whether  the  equitable  fee 
is. conveyed  or  not.  Hottiday  v.  Overton  {ubi 
sup.)  shows  this.  It  is  clear  from  Chitty,  J.'s 
judgment  in  Me  Whiston's  Settlement  (u&i  sup.) 
that  he  did  not  consider  it  to  be  an  absolute  rule 
of  law  that  the  equitable  fee  cannot  be  conveyed 
without  the  word  "heirs,"  and  the  other  cases 
that  have  been  cited  do  not  establish  such  a  rule, 
or  affect  the  principle  laid  down  by  the  older 


authorities. 


Cur.  adv.  vuU. 


July  9. — JoYCB,  J.,  after  stating  the  facts  as 
to  the  surrender  of  the  copyholds  and  reading 
the  limitations  of  the  settlement,  continued :  On 
the  words  of  the  instrument  the  intention  of  the 
settlor  to  make  a  complete  settlement  is  abso- 
lutely clear ;  any  possible  doubt  is  removed  by 
the  gift  over  in  default  of  issue  only,  which  shows 
that  the  children,  if  any,  were  intended  under  the 
previous  limitation  to  take  in  equity  the  cus- 
tomary fee.  And  it  seems  to  have  been  con- 
sidered by  all  parties,  till  recently,  that  this  wai 
the  efEect  of  the  deed.  It  was  only  at  a  recent 
date,  on  the  sale  of  part  of  the  property  to  the 
London  School  Board,  that  the  latter,  the  pur- 
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chasers,  raised  the  question  what  was  the  effect  of 
the  omission  of  the  word  "  heirs  "  in  the  limita- 
tion to  the  children.  The  point  which  I  have  to 
decide  is  whether,  where  there  is  a  limitation  of 
an  estate  not  equitahle  merely  becanse  the  legal 
estate  is  outstanding  in  a  mortgagee,  or  where 
there  is  a  use  to  be  ezecnted  by  the  statute,  but 
a  limitation  expressly  of  a  trust  estate,  the  legal 
estate  being  in  trustees,  an  equitable  interest  in 
fee  can  be  conferred  without  the  employment  of 
the  word  "  hell's,"  there  appearing  clearly,  on  the 
face  of  the  instmment,  an  intention  to  confer  an 
absolute  interest.  Mr.  Butler,  in  his  notes  to 
Coke  on  Littleton  (290b,  note  zvi.),  says  :  "  A  mere 
declaration  of  trust  in  favour  of  another  has  been 
held  sufficient  to  transfer  to  him  the  equitable 
fee."  In  Preston  on  Estates  (vol.  2,  p.  64)  it  is 
stated  that  "  The  general  rule  is  that  limitations 
of  trust  are  to  be  construed  in  like  manner,  and 
by  the  like  rules,  as  limitations  of  a  legal  estate ; 
and  therefore,  in  deeds,  the  fee  cannot  pass  by 
grant  or  transfer,  inter  vivoi,  without  appropriate 
words  of  inheritance.  But  in  contracts  tio  csonrey 
and  in  trusts  declared  in  a  conveyance,  the  fee 
may  pass,  notwithstanding  the  omission  of  a  limi- 
tation to  the  heirs."  Hayes,  in  his  Introduction 
to  Conveyancing  (5tb  edit.,  vol.  1,  pp.  91-2),  says : 
"  Trnsts,  like  uses  before  the  statute,  pursued  the 
course  of  succession  appointed  for  legal  interests 
of  a  corresponding  description.  They  were 
expounded,  too,  by  analogy  to  the  rules  of  legal 
construction.  But  those  rules  did  not  always 
govern  in  equity  with  absolute  sway.  The  rule, 
for  example,  which  required  the  word  '  heirs '  to 
pass  the  fee  in  a  conveyance  at  common  law, 
although  it  was  extended  to  uses  within  the 
statute,  was  not  rigidly  applied  to  trusts.  If  land 
was  limited  in  trust  for  A.  without  more,  equity, 
in  conformity  to  the  rule  of  law,  gave  to  A.  the 
beneficial  intierest  for  life  only;  bat  if  it  oould 
be  collected  from  the  instrument  that  A.  was 
meant  to  have  the  absolute  interest,  equity, 
esteeming  the  intention  more  than  the  rule,  gave 
him  the  beneficial  fee  without  the  aid  of  the  word 
'heirs.' "  Lewin  on  Trnsts  10th  edit.,  p.  117-8)  says : 
"  In  creating  a  trust,  a  person  need  only  make 
his  meaning  clear  as  to  the  interest  he  intends  to 
give,  without  regarding  the  technical  terms  of  the 
common  law  in  the  limitation  of  legal  estates.  An 
equitable  fee  may  be  created  without  the  word 
'  heirs,'  and  an  equitable  entail  without  the  words 
'heirs  of  the  Iwdy,'  provided  words  be  used 
which,  though  not  technical,  are  yet  popularly 
equivalent,  or  the  intention  otherwise  sufficiently 
appears  on  the  face  of  tiie  instrument."  In 
Holliday  v.  Overton  (15  Beav.  480)  Bomilly,  M.B. 
said  that  the  question  what  was  the  interest 
given  to  the  children  by  the  settlement  was  a 
mere  question  of  intention ;  and  he  found  in  that 
case  no  expression  of  intention  except  the  words 
of  limitation  themselves,  and  so  held  that  the 
children  took  life  estates  only.  There  was  another 
point  in  the  case ;  and  it  appears  from  16  Jur. 
751  that  it  went  to  the  Court  of  Appeal.  After 
giving  the  judgments  of  the  Court  of  Appeal 
upon  the  other  point,  the  report  continues : 
"Amphlett  then  proceeded  with  his  argument 
upon  the  question  who  were  the  parties  entitled 
in  default  of  appointment;  but  by  arrangement 
the  discussion  was  ultimately  dropped,  upon 
terms  that  the  appellants  should  not  pay  the 
costs  of  appeal."    If  the  Master  of  the  Kolls  was 


right  in  being  unable  to  find  on  the  face  of  the 
instrument  in  that  case  a  sufficiently  evident 
intention  that  the  children  should  take  mors 
than  a  life  estate,  it  is  impossible  to  quarrel  with 
the  decision ;  for  a  conveyance  to  a  trustee  or  a 
trustee  and  his  heirs  on  trust  for  A.  simply,  no 
doubt  confers  only  a  life  estate.  lAteoi  v. 
Brandreth  (2  L.  T.  Bep.  785 ;  28  Beav.  274)  is 
really  indistinguishable  from  Holliday  v.  Overton. 
There  was  nothing  but  the  words  of  the  limitation 
itself  to  show  the  intention,  and  the  same  applies 
to  Tatham  v.  Vernon  (4  L.  T.  Rep.  531  j  29  Beav. 
604).  But  my  attention  was  called  to  the  case  of 
Pugh  V.  Drew  (17  W.  R.  988),  decided  by  James, 
Y.O.  The  facts  of  that  case  are  somewhat  com- 
plicated; but  it  was  in  substance  a  case  of  a' 
settlement  of  leaseholds,  followed  by  one  of  free- 
holds on  the  same  trusts  as  those  of  the  lease- 
holds. "Heirs"  are  not  mentioned  anywhere. 
James,  Y.C.  considered  that  the  intention  to 
confer  absolute  interest  in  the  freeholds  was 
perfectly  plain ;  and  the  fact  that  the  case  for 
the  other  side  was  argued  by  Mr.  C.  T.  Simpson 
proves  that  it  was  thoroughly  argued.  The 
three  cases  which  I  have  mentioned  wero 
cited ;  but  James,  Y.C.  ridiculed  the  propoeition 
that  an  equitable  fee  could  not  be  conferred 
without  the  use  of  the  word  "  heirs."  I  have  had 
the  order  of  the  court  looked  up,  and  it  clearly 
appears  from  it  that  he  held  that  the  equitable 
fee  was  conferred  by  the  words  of  the  insbrnment 
in  that  case.  There  is  one  other  case  which  I 
ought  to  mention— Be  Whiston'$  Tnuts  (70  L.  T. 
Rep.  681;  (1894)  1  Ch.  661).  The  limitatione 
there,  after  an  equitable  estate  to  the  settlor's 
wife  for  her  life  with  remainder  to  the  settlor  for 
life,  were  in  trust  for  such  child  or  children  of  the 
settlor  as  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years  or  being  a  daughter  or 
daughters  should  attain  that  age  or  marry  under 
it  in  equal  shares  as  tenants  in  common.  Chitty, 
J.  examined  the  document  carefully,  with  the 
result  that  he  found  no  sufficient  indication  of  an 
intention  to  give  the  fee.  He  relied  on  a  passage 
in  Lewin  on  Trusts  (10th  edit,  p.  118),  which  kys 
down  that  if  an  estate  be  conveyed  by  deed  to 
the  use  of  a  trustee  and  his  heirs  in  trust  for  the 
settlor  for  life  and  after  his  death  upon  trust  for 
his  children  simply,  without  the  word  "heirs,"  the 
children,  by  analogy  to  legal  limitations,  take  an 
estate  for  life  only.  It  appears  to  me  that  this 
passage  in  Lewin  is  perfectly  correct.  Where 
there  are  no  words,  technical  or  popular,  showing 
an  intention  to  pass  the  fee,  it  does  not  pass,  ana 
this  justiSes  the  decision  in  220  Whiaion't  SeMe- 
ment  (ubi  lup.).  The  decision,  however,  has  not 
been  approved  universally :  (see,  in  particular, 
Williams  on  Real  Property,  19th  edit,  p.  181). 
The  fact  is  that  it  has  been  oonsiderea,  and  is 
still  considered,  that  if  the  court  had  been  astute 
to  discover  an  intention  that  the  children  shoald 
take  the  fee,  it  could  have  discovered  one.  The 
result  of  the  cases  is  that  none  of  them  decides 
that  such  a  limitation  as  we  have  here  does  n(>t 
confer  an  equitable  fee  if  there  is  sufficient  evi- 
dence of  an  intention  to  confer  it ;  where  there  is 
clear  evidence  of  such  an  intention,  it  is  conferred 
without  the  word  "  heirs."  I  must  follow  Pugh  v. 
Drew  [ubi  sup.)  and  Preston  on  Estates  (mW  »«p.). 
and  give  efEect  to  the  intention  that  the  ohildittk 
shall  take  the  fee  which  is  clearly  apparent  in 
the  instrument  here.    And  I  must  add  that,  if  I 
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had  been  unable  to  come  to  this  oonolasion  on 
the  construction  of  the  instrument,  I  should  hare 
had  to  consider  whether  I  ought  not,  following  Be 
Bird's  Trusts  (3  Ch.  Div.  214)  and  FUtgenOd  v. 
FittgeraU  (1902)  1  Ir.  Rep.  477)  to  rectify  it  by 
the  insertion  of  the  word  "  heirs." 

Solicitors :  W.  J.  Niehoh  ;  Bivingion  and  Son ; 
Books,  Spiers,  Wales,  and  Ward ;  Bowman  and 
Curtis- Hay  ward. 

June  23,  July  14  and  15. 

(Before  Jotcb,  J.) 

Be  Datbbll  ;  Hastib  «.  Datsbll.  (a) 

WiU — Construeiion  —  Altering  words  —  Beading 
"or"  "of'—Deoise  of  mansion-house  in  strict 
settlement — Gift  of  chattels  to  devolve  as  heir- 
looms— Clause  of  defeasance — Gift  over. 

JL  testator  devised  a  m,ansion-house  and  other  real 
estate  in  strict  settlement  on  his  sons  and 
daughters  and  their  issue  in  tail  male,  and 
bequeathed  certain  chattels  to  devolve  as  heir- 
looms with  the  mansion-house,  yet  so  that  they 
should  not  "  vest  absolutely  in  or  become  the  pro- 
■perty  of  a  son  or  any  person  hereby  made  tenant 
jor  life  of  the  said  m,aTision-house  unless  such 
son  or  other  person  shall  attain  the  age  of 
twenty-one  years." 

IThe  first  tenant  in  tail  died  an  infant.  On  a 
summons  taken  out  to  determine  whether  he  had 
become  absolutely  entitled  to  the  heirlooms  : 

Held,  that  the  above  words  as  they  stood  were 
nonsensical,  and  that  "  or  "  must  be  read  "  of," 
and  that  he  had  therefore  Tiot  become  absolutely 
entitled. 

Meid,  further,  that  the  clause  of  defeasance  carried 
on  the  heirlooms  to  the  persons  entitled  in 
reminder  until  a  tenant  in  tail  should  become 
eibsoluteVy  entitled,  on  the  principle  of  Christie 
V.  Gosling  (15  L.  T.  Bep.  40 ;  L.  Bep.  1  H.  L. 
279). 

ADJOtTBNEB  SUMMONS. 

By  his  will,  dated  the  30lh  Aug.  1861,  the  fiev. 
Thomas  Dayrell  devised  his  mansion-house  at 
Shudy  Camps,  in  the  county  of  Cambridge,  with 
the  outbuildings,  yards,  gardens,  pleas  are  grounds, 
park,  farm  buildings,  and  appurtenances,  unto  and 
to  the  use  of  the  trustees  of  his  will  during  the 
life  or  widowhood  of  his  wife  on  trust  to  permit 
faer  to  have  the  use  and  occupation  of  them. 

The  testator  gave  and  bequeathed  all  the  books, 
pictures,  prints,  statutes  (<te),  family  jewellory 
and  diamonds,  works  of  art,  and  ornament,  plate, 
«hina,  glass,  furniture,  and  other  effects  in  and 
about  the  mansion-house  at  the  time  of  his  death 
^except  plate  engraved  with  a  certain  crest)  to  the 
tmstees  on  tmst  to  permit  them  to  be  held  and 
«iijoyed  by  his  wife  during  her  widowhood.  The 
will  then  proceeded  as  follows : 

And  from  and  after  her  aeoond  marriage  or  death 
WfOD.  tmst  to  permit  the  same  from  time  to  time  to  go 
and  be  held  and  enjoyed  with  the  said  manaion-honse,  so 
<ar  as  the  mlea  of  law  and  equity  will  permit,  by  the 
person  or  persons  who  for  the  time  being  ehall  be 
entitled  to  the  posaesaion  of  the  said  mansion-honae  by 
▼irtae  of  this  my  will,  yet  so  that  the  said  fnrnitnre  and 
otiier  effects  shall  not  vest  absolutely  in  or  become  the 
yroperty  of  a  son  or  any  person  hereby  made  tenant  for 
life  of  the  said  manaion-honm  onleaa  snoh  son  or  other 
person  shall  attain  the  age  of  twenty-one  years. 

(•)  Beported  by  H.  W.  Law,  Eiq.,  Barriater«t-Law. 


The  testator  gave  and  bequeathed  his  residuary 
personal  estate  to  the  trustees  upon  trust  for  sale, 
conversion,  and  investment,  and  to  hold  the 
investments  on  trust  to  pay  an  annuity  to  his  wife 
and  raise  a  sum  for  his  younger  children,  and 
subject  thereto  he  bequeathed  the  same  to  his 
eldest  son. 

Immediately  after  the  death  or  second 
marriage  of  his  wife  he  devised  the  mansion- 
house  and  immediately  after  his  own  death  all 
other  his  freehold,  copyhold,  or  customary  and 
leasehold  lands,  tenements,  and  hereditaments 
onto  and  to  the  use  of  his  eldest  son  during  his 
life  without  impeachment  of  waste,  and  after  his 
death  to  the  use  of  his  sons  successively  in  tail 
male,  and  in  default  of  such  issue  to  the  use  in  the 
same  way  of  testator's  second  and  third  sons  and 
each  of  his  daughters  successively  for  life  and 
their  sons  in  tall  male,  with  an  ultimate  re- 
mainder to  the  testator's  right  heirs.  The  estate 
tail  of  any  tenant  in  tail  bom  in  the  testator's 
lifetime  was  cut  down  to  a  life  estate. 

By  codicils  made  in  1863  and  1864  the  testator 
confirmed  his  will.  The  second  codicil  recited 
the  bequest  of  the  heirlooms  except  the  clause 
of  defeasance,  but  none  of  the  above  provisions 
were  affected  by  the  codicils. 

The  testator  died  on  the  18th  May  1866,  and 
his  widow  died  on  the  12th  Oct.  1868.  Of  the 
testator's  three  sons,  two  had  attained  twenty-one 
at  the  date  of  his  will,  while  the  third  attained 
twenty-one  in  1862. 

The  testator  had  foar  daughters,  one  of  whom 
did  not  attain  twenty-one  till  after  his  death. 

All  his  sons  survived  him,  but  died  without 
issue,  and  the  present  tenant  for  life  was  a 
daughter  who  married  in  1869  and  had  had  one  son 
who  died  in  infancy.  Other  daughters  of  the 
testator  were  living,  and  the  present  presumptive 
tenant  in  tail  in  remainder  was  the  son  of  one  of 
them,  who  was  bom  after  the  testator's  death  and 
had  attained  twenty-one. 

This  summons  was  taken  out  by  the  present 
trustees  of  the  will  for  the  determination  (amongst 
other  questions)  of  the  question  whether  the 
deceased  infant  tenant  in  tail  or  his  legal  personal 
representatives  when  constituted  had  become  en- 
tiued  (subject  to  hi»  mother's  life  interest)  abso- 
lutely to  the  heirlooms.  The  father  of  the  infant 
was  appointed  to  represent  his  interest  for  the 
purposes  of  the  argument. 

Peterson  for  the  trustees. 

JlfanntnjT  for  the  presumptive  tenant  in  tail  in 
remainder.— "Or"  should  be  read  "of."  The 
words  as  they  stand  are  without  meaning,  and, 
moreover,  at  the  dates  of  the  codicils,  which 
confirm  the  will,  all  the  sons  had  attained  twenty- 
one.    The  codicils  republish  the  will : 

Re  Champion,  67  L.  T.  Bsp.   344,  694;  (1893)  1 

Ch.  101 ; 
B»  Trotter,  80  L.  T.  Bep.  647  j  (1899)  1  Ch.  764. 

The  court  has  power  to  make  such  an  alteration 
as  the  reading  of  "  of  "  for  "  or,"  and  it  will  look 
at  the  external  circumstances  of  the  property  and 
the  state  of  the  testator's  family : 

Eaii  V.  Tu&,  2  De  Q.  M.  ft  G.  300. 
"  Or"  is  merely  a  copyist's  blunder,  which  will  be 
rectified: 

Be  Bec^em,  37  L.  T.  B9p.  241 ;  6  Ch.  Div.  133. 
The  mistake  of  "  statutes  "  for  "  statues  "  shows 
that  the  copying  was  careless. 
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A.  F.  C.  Luxmoore  for  the  father  of  the  de- 
ceased infant  tenant  in  taiL — The  actual  words  of 
the  will  must  be  retained  if  there  were  circnm- 
atancea  at  the  date  of  the  will  which  give  them  a 
meaning;  and  here  one  of  the  Bona  was  then 
tinder  twenty-one.  And,  even  when  the  codicils 
were  executed,  a  danghter,  to  whom  equally  a  life 
estate  is  given,  was  under  twenty-one.  Moreover, 
it  is  not  a  question  of  altering  "or"  only;  the 
words  "or  other  person"  must  be  struck  out 
altogether.  To  alter  words,  it  must  be  clear  what 
the  testator's  intention  was,  and  what  ought  to 
be  substituted,  which  is  not  the  case  here.  He 
referred  to 

Taylor  r.  Biekardum,  2  Dr.  16. 
A  reply  was  not  called  for. 

JoYCS,  J.,  after  reading  the  words  of  tlie  will, 
said : — I  think  this  is  a  lawyer's  will,  teohnically 
phrased,  and  oontainine  many  elaborate  and  speoiu 
clauses  only  preparable  by  a  competent  convey- 
ancer, and  prepared,  except  for  this  clause  of 
defeasance,  intelligently  and  caretnlly.  Taking 
the  words  of  the  clause  of  defeasance  as  they 
stand,  it  is  not  clear  whose  sons  are  referred  to  ; 
and  one  would  have  expected  some  such  words 
as  "  son  of  mine,"  and  a  reference  to  the 
daughters,  who  are  also  made  tenants  for  lUe.  It 
appears  to  me  that  at  an  early  stage  in  the  pre- 
paration of  this  will  "  of  "  vras  miscopied  "  or," 
and  it  is  to  be  noted  that  in  the  same  gift  of 
chattels  "statues"  was  miscopied  "statutes," 
which  shows  that  there  was  some  carelessness  in 
copying  it.  The  words  are  repeated  at  the  end  of 
the  clause,  and,  in  my  opinion,  they  are  the  work, 
aa  Bacon,  Y.O.  aaid  in  Jte  Bedfem  (ubi  mp.),  of 
some  blundering  attorney's  clerk,  who  put  in  the 
words  "or  other  person"  in  order  to  make  the 
danse  ran  right.  It  is  impossible  to  suppose 
that  the  testator  or  the  real  author  of  the  docu- 
ment imagined  that  the  chattels  would  veet 
absolutely  in  any  tenant  for  life,  and  the  clause 
as  it  stands  is  ridiculous  nonsense.  I  therefore 
hold  that  "  sons  "  refers  to  sons  in  whom  but  for 
this  proviso  the  chattels  would  have  vested  abso- 
lutely— that  is,  the  sons  of  the  testator's  children ; 
and  I  exclude  from  the  gift  of  the  chattels  Mr. 
Loxmoore's  client,  or  rather  the  son  whom  be 
represents. 

A  further  argument  afterwards  took  place  on 
the  question  whether  the  clause  of  defeasance 
carried  on  the  chattels  to  the  peraona  entitled  in 
remainder,  or  whether  after  the  death  of  the  infant 
tenant  in  tail  they  were  undiapoaed  of  and  passed 
nnder  the  residuary  bequest  of  personalty. 

Manning  for  the  preaumptive  tenant  in  toil  in 
remainder. — The  limitations  of  this  will  are  not 
like  thoae  in  Harrington  v.  Harrington  (19  L.  T. 
Bep.  38 ;  L.  Bep.  3  Ch.  564),  where  Lord  Cairns 
held  that  there  was  nothing  in  the  clause  of  de- 
feasance which  carried  on  the  heirlooms  to  the 
persons  entitled  in  remainder.  The  limitations  here 
are  in  substance  the  same  as  thoae  in  Christie  v. 
Goiling  (15  L.  T.  Hep.  40 ;  L.  Bep.  1  H.  L.  279) ; 
and  in  Harrington  v,  Harrington  {uhi  *v,p.)  Lord 
Cairns  (L.  Bep.  3  Ch.  571-2)  approved  of  Lord 
Weatbary's  ratio  decidendi  in  Chriitie  v.  Gosling. 
Tiie  reason  for  Lord  Cairns'  judgment  in  Har- 
rington V.  Harrington  was  that  the  gift  would 
otherwise  have  been  void  for  perpetuity.  A  form 
of  g^ft  such  OS  that  in  Chrittie  v.  Gosling  is  not 


open  to  the  objection  of  perpetuity,  and  it  carriw 
on  the  chattels  to  the  persons  entitled  in  succes- 
sion to  the  mansion-honae  until  some  tenant  in 
tful  becomes  absolutely  entitled.  He  also  re- 
ferred to 

JfarttUi  V.  BoTXousay,  L.  Bep.  1  H.  L.  532. 
P.  B.  Lamiiert  for  the  representative  of  the 
residuary  legatee. — But  for  the  clause  of  defeas- 
ance, as  inte^reted  by  your  Lordship,  the  chattels 
would  have  vested  absolutely  in  the  infant  tenant 
in  tail  {Foley  v.  BwmeU,  1  Bro.  C.  C.  274);  and 
that  clause  is  merely  negative,  and  does  not 
create  a  new  interest  in  anyone.  To  use  Lord 
Cairns'  expression  in  Marringtoiii  v.  HarringUn 
{■ubi  swp.),  it  is  not  "  dispositive,"  it  merely  takes 
away  the  chattels  from  the  infant  tenant  in  tail. 
CMxttie  V.  Gosling  and  MartMi  y.  HoUoway  {vbi 
tup.)  are  cases  of  qoite  a  different  class  to  this ;  they 
are  cases  where  there  is  a  gift  of  the  chattels  on 
trusts  corresponding  with  the  uses  of  the  rc«l 
estate,  or,  aa  in  MarleUi  v.  HolUnoay,  a  disposi- 
tion of  freeholds  and  chattels  in  one  g^ift.  The 
ohatteb,  no  doubt,  are  carried  on  in  cases  where- 
there  is  a  good  executory  trust ;  but  here  there  is 
none.  On  the  birth  of  a  tenant  in  tail  the  trans- 
missibility  of  the  heirlooms  ceases,  and  the  pro- 
viso does  not  carry  them  on.  "  Fosseiision "" 
means  physical  possession,  not  a  vested  interest- 
only: 

Be  Angerttein,  73  L.  T.  Gap.  500 ;  (1895)  2  Gh- 
883. 

The  words  "  so  far  as  the  rules  of  law  and  equity 
permit"  do  not  make  the  trust  an  exeontoTy 
one: 

Scarsdale  v.  Curion,  1  J.  &  H.  40 ; 

Be  Hill,  86  L.  T.  Bep.  146,  336;  (1902)  1  Ch.  537^ 
807. 
The  gift  of  the  heirlooms  only  means  that  they 
are  to  devolve  with  the  mansion-house  until  some- 
rule  of  law — in  this  case  the  rule  of  law  giving 
them  absolutely  to  a  tenant  in  tail — intervenes. 
When  Harrington  v.  Harrington  came  before  the 
House  of  Lords  (L.  Bep.  5  H.  L.  87),  Lord 
Cairns  still  approved  (p.  108)  the  opinion  which 
he  had  expressed  in  the  Court  of  Appeal. 

No  reply  was  called  for. 

JoTCE,  J. — ^It  is  admitted  on  all  hands  that- 
the  first  tenant  in  tail  would  have  become  entitled 
to  these  heirlooms  but  for  the  construction  which 
I  have  placed  upon  the  clause  of  defeasance,, 
which  takes  them  away  from  him.  The  question 
which  I  now  have  to  determine  is  whether, 
subject  to  the  life  estate  of  the  present  tenant 
for  life,  the  heirlooms  are  undiapoaed  of  and  pass- 
under  the  residuary  bequest,  or  whether  they  ar» 
carried  on  through  the  auccesaive  estates  until 
aome  tenant  in  taU  attaina  twenty-one.  I  think 
that  this  case,  when  examined,  is  materially 
different  from  Harrington  v.  Harrington  {ubi  sup.). 
The  limitations  here  are  practically  identical 
with  those  in  Christie  v.  Gosling  {ubi  sup.),  and 
there  can  be  no  doubt  that  in  that  oase  Lord 
Westbury  held  that  the  effect  of  the  proviso  was 
to  substitute  the  next  tenant  for  life  or  tenant  in 
tail  by  purchase  for  the  preceding  tenant  in  tail. 
And  in  Harrington  v.  Harrington  (uhi  tup.) 
Lord  Cairns,  in  giving  judgment  in  the  Cottit  of 
Appeal,  said  (L.  Bep.  3  Ch.,  at  p.  572) :  "  In  the 
House  of  Lorda  the  decision  of  the  Lord  Chan- 
cellor  was    confirmed.      It    is   true    that   the 
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opimons  ezpressed  by  Lord  Chelmsford  and  Lord 
Cranwortb,  who  formed  the  majority,  do  not  in 
terms  do  more  than  afSrm  the  validity  of  the 
be(]neat  ap  to  and  inolading  the  estate  of  the  son 
«f  Ellis,  the  first  tenant  in  tail.  Bat  I  cannot 
think  that  those  noble  and  learned  Lords  did  not 
«lso  concnr  in  the  opinion  of  Lord  Westbnry  as 
to  the  e£Scaoy  of  the  fpit  over  on  the  death  under 
twenty-one  of  the  son  of  Ellis."  I  think,  there- 
fore, that  I  mnst  hold  that  the  efCeot  of  the 
limitations  in  the  present  will  is  to  carry  over 
these  chattels  to  the  next  tenant  for  life,  and  so 
on  nniil  a  tenant  in  tail  becomes  absolutely 
«ntitled. 

Solicitors :    Hastiei ;    Leesmith,    Munby,    and 
NeviUe,  agents  for  Munby  and  Bcoit,  York. 


KING'S  BENCH  DIVISION. 

Friday,  Feb.  25. 

(Before  Chankkll,  J.) 

BOBiNSOir     V.     Bttrkkll's    Yienka     Steam 

Bakest  Limited  ;  Stilemait,  Claimant,  (a) 
Company — Debvnivre — Floating  security — Execu- 
tion  against  company  under  writ  of  fi.  fa. — 
Arrangement  toith  assent  of  creditor  to  pay 
certain  turn  to  avoid  sale — Money  remaining  in 
hands  of  sheriff —  Title  to  m.oney  as  between 
execution  creditor  and  receiver  for  debenture- 
holders. 
A  creditor  of  a  limited  company  which  had  issued 
debentures  giving  a  floating  security  upon  its 
property,  obtained  judgmeat  against  the  com- 
pany,  and  the  sheriff  under  a  torti  of  fi.  fa. 
entend  into  possession  of  the  company's  goods. 
By  an  arrangement  made,  with  the  assent  of  the 
^xiseiUion  creditor,  between  the  sheriff  and  the 
company,  who  were  anxious  to  avoid  a  sale  of 
their  »toek-in-trctde,  and  to  continue  to  carry  on 
their  business,  the  sheriff  agreed  not  to  sell  the 
-company'*  goods  in  consideration  of  his  receiving 
a  eeriam  daily  sum  from  the  takings  of  the 
company.  This  sum  had  been  received  by  the 
eJter^  under  the  arrangement,  and  it  stiU 
remained  in  the  sheriff's  hand^,  none  of  ii 
having  been  paid  over  to  the  execution  creditor. 
MeaiUime,  in  a  debeniwre-holder's  action  a  re- 
<eiuer  had  been  appointed  on  behalf  of  the 
debenture-holders,  tmd  the  receiver  climned  on 
behalf  of  the  debenture-holders  the  balance  of 
Ote  money  in  the  sheriff's  hands  (less  the  sheriff's 
charges)  which  had  not  been  paid  over  to  the 
execution  creditor. 
Held,  thai  the  payTnenis  made  to  the  sheriff  under 
the  arrangement  were  in  substance  payments  on 
aeeoumt  of  and  in  part  payment  of  the  debt 
owing  to  the  execution  creditor,  made  by  the 
company  whilst  they  were  still  carrying  on  their 
business,  and  that  therefore  the  execution  credi- 
tor was  entitled  to  retain  the  money  as  against 
the  receiver  for  the  debenture-holders. 
AsouMENT  of  a  question  of  law  under  an  order 
made  by  Lawranoe,  J.  at  chambers,  in  certain 
interpleader  proceedings  between  the  plaintiff,  as 
«zeoation  creditor,  and  the  receiver  appointed  on 
behalf  of  debenture-holders  in  the  defendant 
company. 

On  the  23rd  Feb.  1903  the  defendant  company 
—  BomeU's  Vienna    Steam  Bakery  Limited— 

(a)  Baported  b;  W.  W.  Obb,  Ssq.,  BviUter-at-L*w. 


was  registered  as  a  limited  company  with  a 
capital  of  3&001.  in  shares  of  11.  each. 

On  the  27th  Feb.  1903  five  debentures  of  lOOZ. 
each  were  issued  by  the  company,  and  these 
debentures  gave  the  usual  floating  security  upon 
the  property  and  undertaking  of  the  company. 

A  Mr.  Edward  Robinson  (the  plaintiff)  a  credi> 
tor  of  the  company  brought  an  action  against  the 
company  and  recovered  judgment  against  them, 
and  issued  execution  thereon;  and  on  the  24th 
Oct.  1903  the  sheriff  of  the  county  of  London, 
took  possession  of  the  defendant  company's 
stock-in-trade  and  goods  at  the  company's  place 
of  business,  under  a  writ  of  Ji.  fa.  issued  by  the 
judgment  creditor. 

With  the  assent  of  the  execution  creditor,  an 
arrangement  was  subsequently  made  between  the 
sheriff  and  the  defendjont  company,  who  were 
anxious  to  avoid  a  sale  of  their  stock-in-trade, 
whereby  the  sheriff  agreed  not  to  sell  the  com- 
pany's stock-in-trade  and  goods,  in  consideration 
of  his  receiving  from  the  daily  takings  of  the 
company's  business  a  sum  of  3Z.  58.  per  day,  of 
which  5«.  per  day  represented  the  charges  for  the 
sheriff's  oflSoer,  who  was  left  in  possession.  In 
pursuance  of  this  arrangement,  which  was  duly 
carried  out,  the  sheriff's  officer  continued  to 
receive  the  above  sum  of  32.  5f .  per  day  oat  of 
the  takings  of  the  company's  business. 

Meantime  an  action  had  been  commenced  in  the 
Chancery  Division  of  the  High  Court  by  a 
debenture-holder,  on  behalf  of  himself  and  all 
others  the  holders  of  debentures  of  the  company, 
as  plaintiff  against  the  company  as  defendants ; 
and  in  this  debenture-holders'  action  an  order  was 
made  by  Farwell,  J.,  on  the  23rd  Nov.  1903. 
appointmg,  on  behalf  of  the  holders  of  debentures 
of  the  defendant  company,  Mr.  Stileman  as 
receiver  and  manager  of  the  undertaking  of  the 
company  and  of  S\l  its  property  present  and 
future. 

Up  to  the  date  of  the  appointment  of  the 
receiver  on  the  23rd  Nov.  1903,  the  sheriff  had 
received  from  the  defendants  under  the  above 
arrangement  the  total  sum  of  811.  58.,  of  which 
62.  58.  represented  the  sherifTs  own  charges.  The 
balance  of  752.,  over  and  above  the  sheriff's 
charges,  had  not  been  paid  over  to  the  execution 
creditor,  but  had  remained  in  the  sheriff's  hands ; 
and  the  receiver  claimed  from  the  sheriff  that 
balance  of  752.  on  behalf  of  the  debenture- holders 
of  the  company,  the  balance  being  still  in  the 
hands  of  the  sheriff,  and  not  having  been  paid 
over  by  the  sheriff  to  the  execution  creditor. 

An  interpleader  summons  was  then  taken  out 
by  the  sheriff,  ajad  upon  the  hearing  of  this 
summons  before  a  master,  the  master  decided 
that  the  execution  creditor  was  entitled  to  the 
balance.  He  accordingly  decided  against  the 
receiver  and  barred  his  daim.  The  receiver 
appealed  to  Lawrence,  J.  at  chambers,  who  made 
an  order  directing  the  question  of  law  arising  on 
the  interpleader  summons  to  be  set  down  for 
argument. 

Outteridge  {Colam  with  him)  for  the  receiver. 
—The  money  was  still  in  the  hands  of  the  sheriff 
and  had  never  been  in  fact  paid  over  to  the  ezeoa- 
tion  creditor.  At  the  date  cf  the  appointment  dt 
the  receiver  the  property  in  the  money  in  the 
sherifTs  hands  was  still  in  the  defendant  company 
and  had  not  passed  to  the  execution  creditor. 


Digitized  by 


Google 


876— Vol.  xci.] 


THE  LAW  TIMES. 


[Not.  26, 19M. 


KB.]     Robinson  v.  BurnkIiL's  Vibnna.  Stkah  Bakibt  Lim.  ;  Stileman,  Claimant     fKB. 


The  mere  seizure  by  the  sheriff  nnder  the  writ  of 
Ji.  /a.  did  not  paas  the  property  in  the  goods 
or  money  seized  to  the  execution  creditor.  The 
goods  or  money  seized  by  the  sheriff  remain  in 
the  custody  of  the  law  until  they  or  their  pro- 
ceeds are  handed  over  to  the  execution  creditor, 
and  in  this  respect  money  and  goods  are  upon  the 
same  footing,  so  that  until  they  have  been  actually 
paid  OTer  by  the  sheriff  to  the  execution  creditor 
the  property  in  them  remains  to  the  execution 
debtor : 

CoUingridgt  T.  Paxton,  11  C.  B.  683. 
Possession  of  goods  by  a  sheriff  seized  nnder  a  writ 
otfi.fM,  does  not  prevent  the  debtor  from  making 
an  effectual  sale  of  the  goods  by  delivery  to  a  pur- 
chaser while  the  sheriff  is  in  possession : 

Union  Bank  of  London  v.  Ltnanton,  38  L.  T.  S«p. 
698. 

That  being  so,  the  money  in  the  sheriff's  hands 
remained  the  property  of  the  company,  and  was 
subject  to  the  floating  charge  in  favour  of  tbe 
debenture-holders,  and  the  receiver  is  entitled  to 
it  on  behalf  of  the  debenture-holders.  The  goods 
seized  were  validly  charged  with  the  payment  of 
the  debentures,  and  the  rights  of  the  execution 
creditor  were  subject,  not  only  to  the  legal,  but  also 
to  the  equitable  rights  of  the  debenture-holders. 
When  the  sheriff  went  into  possession  the  rights 
of  the  debenture-holders  became  "  crystallised," 
and  the  rights  of  the  debenture-holders  would 
prevail  over  those  of  the  execution  creditor : 

Davey  and  Co.  v.  Williamion  and  Sons,   78  L.  T. 
Bep.  755  ;  (1898)  2  Q.  B.  194  ; 

Re  Standard  Manufacturing  Company,  64  L.   T. 
Bep.  487;  (1891)  1  Cb.  627 ; 

Be  Opera  LimUed,  65  L.  T.  Bep.  371 ;  (1891)  2  Ch. 
260; 

Taunton  v.  Sheriff  of  Wanoiekehire,  72  L.  T.  Eep. 
712;  (1895)  2  Ch.  319. 
Jlfuir  MofJcentie  for  the  execution  creditor. — 
Tbe  money  which  was  in  the  hands  of  the  sheriff 
in  this  case  was  not  in  eustodid  legia  at  all.  The 
money  was  in  the  hands  of  the  sheriff  under  the 
arrangement  which  was  made  with  the  assent  of 
the  execution  creditor,  and  does  not  stand  on  the 
same  footing  as  goods  which  have  been  seized  by 
the  sheriff  and  are  in  ctutodid  legis.  Where  goods 
are  seized  and  are  in  possession  of  the  sheriff  in 
the  ordinary  way,  in  such  a  case  while  the  goods 
are  still  in  the  custody  of  the  law,  no  doubt,  the 
title  of  the  debenture- holders  would  prevail  over 
the  title  of  the  execution  creditor.  That  doctrine 
does  not  apply  here,  bavins  regard  to  the  fact 
that  under  the  terms  of  uie  arrangement  the 
money  in  the  hands  of  the  sheriff  could  not  be 
said  to  be  in  the  custody  of  the  law  at  all.  The 
money  was  really  paid  as  part  of  the  debt  and  for 
the  purpose  of  avoiding  the  sale  of  the  company's 
goods,  and  of  so  enabling  the  company  to  con- 
tinue to  carry  on  their  business ;  and  therefore  on 
payment  to  the  sheriff  it  became  the  money  of 
the  judgment  creditor.  The  judgment  creditor, 
having  assented  to  the  payment  to  the  sheriff,  is 
entitled  to  the  money  : 

BtocV  y.  Holland,  31  L.  T.  Bep.  121 ;  L.  Bep.  9  Ex. 
147; 

Ee  Jfearson,  3  Moir.  187. 

The  payment  is  really  on  the  same  footing  as 
pigment  in  garnishee  proceedings.  The  case  of 
B)b»on  V.  Smith  (72  L.  T.  Bep.  659;  (1895)  2  Ch. 
1 18)  shows  that  the  holder  of  a  floating  security 


while  the  company  is  carrying  on  its  bnnnesa 
cannot,  if  the  company  has  not  been  woand-np 
and  a  receiver  appointed,  require  that  a  particulur 
debt  owing  to  the  company  shall  be  paid  to  him 
and  not  to  the  company.  That  oaM  also  shows 
that  money  paid  before  the  debenture-holders  pat 
their  security  in  force  is  not  subject  to  the  claims 
of  the  debenture-holders.  Until  the  debeatnre- 
holders  put  their  security  in  force  there  is  an 
implied  licence  to  the  company  to  carry  on  their 
business  in  the  ordinary  way,  and  nntil  the 
receiver  was  appointed  in  this  case  a  payment 
made,  as  the  payment  here  was  made,  to  enable 
the  business  to  be  carried  on,  was  a  payment  in 
the  ordinary  course  of  business.  It  was  a  pay- 
ment of  part  of  the  debt  while  the  business  was 
being  carried  on,  and  the  execution  creditor  is 
entiUed  to  it.    He  also  referred  to 

Simultaneous  Colour  Printing  Syndicate  v.  Fower^ 
alcer,  (1901)  1  K.  B.  771. 

Colain  in  reply. 

ChannblIi,  J. — ^I  think  this  case  presents  some 
difficulties,  and  I  do  not  think  that  any  of  the 
authorities  quite  cover  it ;  but  in  my  opinion  the 
claim  of  the  execution  creditor  prevails  in  this 
CMe.  Tbe  claim  only  relates,  of  course,  to  the 
SI.  a  day  and  not  to  the  sum  of  5«.  a  day  which 
was  paid  for  possession  money;  and  I  must  take  it 
that  these  daily  paymente  of  31.  out  of  the  takings 
of  the  defendant  company  were  paymente  to  the 
judgment  creditor  on  account  of  bis  debt,  in  con- 
sideration of  his  not  pressing  on  his  execution. 
I  must  teke  it  now  to  oe  admitted — and  I  would 
have  inquired  into  the  fact  if  it  had  not  been 
admitted  —  that  the  sheriff  entered  into  this 
arrangement  with  the  assent  of  the  execution 
creditor.  It  is  impossible  to  suppose  he  did  not, 
unless,  indeed,  he  is  a  very  remarkable  sheriff  and 
willing  to  take  very  extraordinary  risks  upon 
himself.  It  must  have  been  done  with  the  assent 
of  the  execution  creditor,  and  I  am  not  asked  to- 
send  the  case  back  for  further  inquiry  npon  that 
point.  Therefore,  I  assume  that  this  was  an 
arrangement  really  made  with  the  execution 
creditor,  possibly  through  the  sheriff,  that  he— 
the  execution  creditor — should  take  3{.  per  day 
out  of  the  takings  towards  his  debt,  and  in  con- 
sideration of  that  he  should  not  press  on  his 
execution  and  that  there  should  not  be  a  sale  of 
the  company's  goods.  If  that  is  so,  it  seems  tO' 
me  that  the  money  is  money  paid  as  a  part  pay- 
ment of  a  debt  of  the  company.  True,  the  deben- 
ture-holders had  got  a  floating  security  over  the 
whole  of  the  assete  of  the  company,  and  when 
the  goods  of  the  company  were  seized  in  the 
execution,  they  could  only  be  seized  subject  to 
the  equities  then  existing,  and  therefore  the 
debenture-holders'  title  would  have  prevMled, 
always  provided  that  they  asserted  it  in  suffiiiwt 
time.  I  do  not  offer  any  opinion  upon  the  point 
which,  apparently,  has  not  been  expressly  decided, 
as  to  whether  or  not  H  the  debenture-holders 
failed  to  interfere  until  after  the  execution  had 
been  entirely  completed,  and  the  execution 
creditor  had  got  his  money  for  the  goods,  it  would 
then  have  l^en  of  any  use  for  tiie  debenture- 
holders  to  try  to  interfere.  It  seems  that  there 
is  not  an  express  decision  upon  that  point,  and  as 
it  does  not  arise  in  this  case,  therefore  I  need  not 
say  anything  further  about  it.  But  here  there 
was,  as  it  seems  to  me,  a  part  payment  on  account 
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of  the  debt  made  hj  the  debtor  company,  and 
made  by  the  debtor  company  whilat  they  were  in 
fact  carrying  on  the  basiness.    On  the  face  of 
the  arrangement  it  was  an  arrangement  made  for 
the  purpose  of  enabling  the  companv  to  carry  on 
its  bnsinesB,  because,  instead  of  letting  the  stock 
be  sold  and  shutting  up  the  business  of    the 
company,  the  arrangement  was  to  pay  so  much 
out  of  the  daily  takings  of  the  company,  and  so 
aUow  the  company  to  go  on  paying  its  debt  in 
that  way,  and  when  it  had  paid  it  to  go  on  f]-ee  of 
debt.     It   was  therefore  on  the  face  of   it    an 
arrangement  to  enable  the  company  t3  carry  on 
the  basiness.    The  circumstances  seem  to  me,  as 
a  matter  of  fact,  to  be  these :  payments  of  instal- 
ments   of    a  debt  by  a  company,  but  payment 
under  pressure  of   the  executinn   levied  by  the 
sheriff.    Does  the  fact  that  the  payments  were 
made  under  that  pressure,  as  it  were,  bring  into 
operation  the  debenture-holders'  security,  or  does 
it  determine  the  licence  giren  by  the  debenture- 
holders    to  the  company,  in  the  terms  of  the 
debenture,  to  carry  on  their  business  in  the  ordi- 
naiy  way  P    Does  it  determine  the  licence  so  as 
to  make  that  money  the  property  of  the  deben- 
tnre-holders  and  therefore  pat  them  in  the  position 
of  saying :  "  True,  you  have  been  paid  your  debt, 
but  you  have  been  paid  it  with  our  money  and 
therefore  retnm  us  our  money "  P    That  is  the 
propoeition  which  must  be  made  out  in  order  that 
the  debenture-holders  may  succeed.    I  think  that 
the  case  of  Bobaon  v.   Smith  {ubi  lup.)  is  an 
authority  to  show  that  if  payment  of  a  debt  is  in 
fact  made,  it  does  not  signify  that  the  payment  is 
made  under  pressure,  and  that  the  money  cannot 
be  recovered  Dack  if  a  debt  is  paid,  even  although 
it  is  paid  under  pressure  and  under  compulsion. 
I  rather  think  that  the  case  of  Bobson  v.  Smith 
{ubi  tup.)  says  so,  and  if  it  does  say  that,  it  seems 
to  me  that  it  covers  the  point  which  otherwise  I 
should  have  had  considerable  doubt  about  in  the 
present  case.    Upon  the  whole  I  think  that  the 
title   of    the  execution   creditor  prevails,  and  I 
therefore  affirm  the  decision  of  the  master. 

Judgment  for  the  exeeution  creditor. 
Solicitors  for  the  execution  creditor,  Hatehelt- 
Jonei  and  Co. 
Solicitor  for  the  claimant,  Arthur  S.  Criekmay. 


Tueeday,  May  3. 

(Before  Lord  Alvbastoki!,  O.J.,  Wills  and 
Kbnnbdy,  JJ.) 

Lb  WIS  (app.)  «.  GiLBBBTSoir  and  Go.  Limited 
(respg.).  (a) 

Factory — Machinery — Feiuiing  of — Machinery  on 
site  not  part  of  factory,  but  within  curtilage — 
Liability  to  fence — "Place  situate  within  curti- 
lage "  of  factory,  but  "  solely  used  for  some  pur- 
pose other  than  the  manufacturing  process 
carried  on  in  factory  " — Factory  and  Workshop 
Act  1901  (1  Edw.  7,  c.  22),  ss.  10, 149,  sub-s.  4. 

The  respondents  were  occupiers  of  a  factory  for  the 
manufacture  of  iron  and  tin  plates,  and  by  the 
side  of  their  factory  and  within  the  curtilage 
thereof,  upon  a  site  which  had  been  cleared  for 
the  purpose  of  creating  a  new  mill  thereon,  there 
vas   a  crushing  machine  driven    by  a  steam 

(a)  Btponed  b7  W.  W.  OSB,  Esq.,  BuTlstep«t-Law. 


engine  and  used  solely  for  crushing  stone  and 
making  m,ortar  and  cement  for  the  new  works 
intended  to  be  erected  on  that  site.  Both  the 
steam  engine  and  crushing  machine  were  upon 
thctt  site. 

Upon  an  information  under  the  Factory  and 
Workshop  Act  1901, /or  not  securely  fencing  the 
dangerous  parts  of  this  machinery,  the  justices 
were  of  opinion  that  the  machinery  was  not- 
securely  fenced,  but  they  decided  that  the  place 
on  which  the  engine  and  crusher  stood,  though 
toithin  the  close,  curtilage,  and  precincts  forming 
the  factory,  was  a  place  solely  used  for  a  purpose 
other  than  the  manufacturing  process  carried  on 
in  the  factory,  within  the  meaning  ef  sub-sect.  4 
of  sect.  149  of  the  Act,  and  therefore  could  no< 
be  deemed  to  be  a  part  of  the  factory,  and  was 
not  a  separate  factory  in  itself,  and  they  dis- 
missed the  information  upon  that  ground. 

Held,  that  the  justices  having  found  that  the  site 
on  which  the  machinery  was  was  not  a  part  of 
the  area  of  the  existing  factory,  but  was  a  place 
or  area  separate  and  apart  from  the  factory, 
they  were  right  in  law  in  holding  that  the  ease 
came  uiithin  the  exemption  in  stib-sect,  ^  of  "■ 
sect.  149,  as  the  machinery  in  this  separate  area 
was  being  solely  used  for  a  purpose  other  than 
the  manufacturing  process  carried  on  in  thfi 
factory. 

Case  stated  by  justices  of  the  peace  for  th» 
county  of  Glamorgan,  sitting  at  Fontardawe,  in 
the  county  of  Glamorgan. 

An  information  was  preferred  on  the  12th  Sept. 
1903  by  AagustUB  Lewis  (the  appellant)  under  the 
Factory  and  Workshop  Act  1901,  against  Messrs . 
W.  Gilbertson  and  Co.  Limited  (the  respondents), 
for  that  they  (the  respondents)  on  the  3rd  Aug. 
1903,  at  the  pariah  of  Llangefelach,  in  the  county 
of  Glamorgan,  being  the  occupiers  of  a  factory 
situate  at  Fontardawe,  in  that  county,  the  same 
being  a  factory  within  the  true  intent  and  mean- 
ing of  the  Factory  and  Workshop  Act  1901,  did 
not  securely  fence  the  fly-wheel  of  an  engine  and 
certain  dangerous  parts  of  machinery — to  wit,  a 
pulley  and  belt — contrary  to  the  provisions  of 
the  statute  in  such  case  made  and  provided, 
whereby  and  in  consequence  whereof  a  person 
named  Owen  Peregrine  was  killed. 

The  justices  dismissed  the  information. 

Upon  the  hearing  of  the  information  the  f ollowr 
ing  facts  were  admitted  or  proved  in  evidence 
before  the  justices : — 

Mr.  Edwards,  an  inspector  of  factories,  wa» 
called,  and  stated  that  on  his  visit  to  the  works 
of  the  respondents  on  the  5th  Aug.  1903  he  made 
investigations  into  the  circumstances  of  an  aoci> 
dent  of  which  notice  had  been  sent,  by  the  respon- 
dents. He  was  shown  a  crushing  machine  which 
was  driven  by  a  belt  and  steam  engine.  The  fly- 
wheel of  the  engine  was  6ft.  in  diameter,  and  he 
saw  the  engine  at  work.  The  wheel  was  moved 
by  the  engine  and  ran  in  a  fly-pit,  and  from  th» 
fly-pit  to  the  driving-pnlley  it  rose  in  a  case  up  to 
the  fly-wheel  of  the  crusher.  The  distance  from 
the  stone  crusher  to  the  fly-pit  was  about  20ft. ; 
no  part  of  that  20ft.  was  fenced.  There  was  some' 
sla«  about  the  place  at  the  time. 

Other  evidence  was  given  by  witnesses  on 
behalf  of  the  appellant  and  respondents  as  to  the 
position  and  stats  of  the  engine  on  the  day  of  the 
accident,  and  the  justices  were  satisfied  therefrom 
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that  tbe  engine  was  not  aecorely  fenced  at  the 
time  of  the  accident. 

The  respondents'  connsel  contended  that  that 
portion  of  their  premises  whereon  they  were 
«re<:ting  their  new  sheet  mills  (on  a  part  of  which 
stood  the  engine  and  crusher)  was  not  a  factory 
within  the  meaning  of  the  Act,  as  anch  portion  of 
their  premises  was  a  plaoe  solely  used  by  the 
respondents  for  a  purpose  other  than  the  manu- 
facturing process  or  handicraft  carried  on  in  their 
factory ;  that  the  labour  carried  on  therein  was 
Tot  exercised  by  way  of  trade,  or  for  the  purposes 
of  gain ;  that  t^e  engine  and  crusher  were  used 
solely  for  tbe  purpose  of  making  mortar  and 
ooncrete  for  their  new  works  then  being  erected 
on  the  site  in  qneation  by  the  respondents,  and  in 
enpport  he  cited  the  case  of  Ncuh  v.  nollinsheotd 
<841i.  T.  Rep.  483;  (1901)  1  K.  B.  700). 

Evidence  was  given  on  the  respondents'  behalf 
l>efore  the  justices  thereon. 

Philip  Davies  stated : 

The  reapondents  were  iron,  steel,  and  tinpUte  mana- 
faotoren.  The  partionUur  spot  npon  whiah  the  an^e 
and  plant  were  fixed  was  formerly  an  old  oopperai 
home ;  that  was  taken  down  the  latter  part  of  last 
7ear  ;  there  was  some  maofainery  for  mHkin;  copperas 
there ;  that  was  pnt  on  the  lorap  beape  and  the  site 
«leared  with  the  object  of  piaparing  for  the  new 
sheet  mills  now  in  ooone  of  oonttmotion  on  that 
«ite.  Them  was  a  certain  amonnt  of  cement  and 
4SOnorete  and  masonry  work  to  be  done,  and  for  this 
i;)iirpo(e  the  respondents  obtained  an  engine,  mortar  mill, 
and  crasher,  and  these  were  employed  entirely  on  the 
new  sheet  mills  abont  to  be  constrnoted,  and  were  solely 
naed  for  the  purpose  of  oonstrnoting  the  new  mills. 
They  started  constructing  the  same  in  the  early  part  of 
tbe  year,  and  sinoe  then  no  mannfaatore  had  been  carried 
on  tliere.  The  respondents  were  not  erectors  of  works ; 
they  were  doing  tUs  for  themselTea. 

On  cross-examination  by  tbe  appellant  be 
further  stated : 

The  greater  portion  of  the  spot  was  nsed  as  a  oop- 
peras  honae  ;  the  other  part  was  an  open  apace  ;  there 
vriA  no  ooTsr  on  it.  There  was  no  other  work  done  there  ; 
it  might  have  held  a  few  pieoea  of  scrap ;  it  was  all 
within  the  curtilage  of  the  work ;  it  was  between  the 
mill  honae  and  the  new  copperas  home ;  the  engine  was 
not  a  new  one,  bat  the  crasher  was ;  the  engine  had 
been  naed  for  bar  catting ;  it  waa  part  of  the  old  plant. 
Ifortar  waa  made  in  another  part  of  the  works ;  it 
was  for  repairing  pnrposea  ;  it  waa  a  process  which  was 
osnried  on  by  the  respondents  in  the  works.  Notioe  of 
the  aooident  was  sent,  and  a  copy  was  also  sent  to  the 
oertifying  snrgeon. 

On  re-examination  he  stated : 

He  did  not  know  whether  it  was  a  factory  or  not  nntil 
lie  had  the  advice  of  the  respondents'  solicitors.  It  was 
an  old  engine,  and  pnt  there  for  the  parpose  of  driving 
the  mortar  mill,  and  the  mortar  made  there  was  need 
ezolnsively  for  the  new  mills. 

The  appellant  contended  that  the  site  of  the 
engine  and  the  crushing  machine  was  within  the 
close,  curtilage,  and  precincts  of  the  respondents' 
factory,  and  was  part  and  parcel  of  the  old 
factory. 

The  justices  decided  that  the  machinery 
was  not  securely  fenced,  and  would  have  con- 
victed the  respondents  of  the  offence  with 
which  they  were  charged,  but  they  were  of 
opinion  and  decided  tlmt  the  place  where  the 
respondents  were  erecting  a  new  sheet  mill  (on 
part  of  which  the  engine  and  crusher  machine 


stood),  though  within  tbe  close,  cnrtUage,  and 
precincts  forming  the  respondents'  factory  was  a 
place  solely  used  by  the  respondents  for  a  purpose 
other  than  the  manufacturing  process  or  handi- 
craft carried  on  in  the  respondents'  factory,  and 
that  such  place  was  solely  used  for  the  purpose  of 
the  erection  by  the  respondents  themselves  of 
their  new  sheet  mills,  and  that  under  sect.  149, 
sub-sect.  4,  of  the  Factory  and  Workshop  Act 
1901  such  place  should  not  be  deemed  to  form 
part  of  the  respondents'  factory,  and  also  that 
such  place  was  not  otherwise  a  factory  within  the 
meaning  of  tbe  Act,  and  they  dismissed  the 
information. 

Tbe  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
justices  came  to  a  correct  determination  in  point 
of  law,  and  if  not  what  should  be  done  in  the 
premises. 

The  Factory  and  Workshop  Act  1901  (1  Bdw.  7, 
o.  22)  provides : 

Sect.  10  (1).  With  respeot  to  the  fencing  of  maohinery 
in  a  factory,  the  following  provisions  shall  have  eilect : 
(a)  Every  .  .  .  fly-wheel  directly  connected  with 
the  steam  or  water  or  other  mechanical  power,  whether 
in  the  engine-honse  or  not,  and  every  part  of  any  water 
wheel  or  engine  worked  by  any  snch  power,  most  be 
aeonrely  fenced ;  and  ,  .  .  (c)  all  dangeroas  parts  of 
the  machinery  and  every  part  of  tbe  mill  gearing  moat 
either  be  seonrely  fenoed,  or  be  in  snch  position  or  of 
snoh  oonstmotion  as  to  be  equally  aafe  to  every  person 
employed  or  working  in  the  factory  as  it  would  be  if  it 
were  securely  fenoed. 

Sect.  149  (1).  Sabjeot  to  the  provisions  of  this  section, 
the  following  ezpresaiona  have  in  this  Aot  the  meanings 
hereby  assigned  to  them,  that  is  to  say :  The  expressioo 
"  non-textile  factory  "  moans  (a)  any  works,  warahouaas, 
furnaces,  milla,  foundriea,  or  plaees  named  in  Part  one 
of  the  sixth  schedule  to  thia  Act ;  .  .  .  (4)  When 
a  place  aitnate  within  the  cloae,  curtilage,  or  preoincti 
forming  a  factory  or  workshop  is  solely  used  for  some 
parpose  other  thui  the  mannfaoturing  process  or  handi- 
craft oarrisd  on  in  the  factory  or  workshop,  that  plaoe 
shall  not  be  deemed  to  form  part  of  the  factory  or 
workshop  for  the  porpoaea  of  thia  Aot,  but  shall,  if 
otherwise  it  would  be  a  factory  or  workshop,  be  deemed 
to  be  a  separate  factory  or  workshop  and  be  regulated 
accordingly. 

The  6th  schedule,  in  Part  1,  gives  a  list  of  non- 
textile  factories,  and  No.  11  is  as  follows : 

(11).  "  Iron  mills,"  that  is  to  say,  any  mill,  forge,  or 
other  premises  in  or  on  which  any  process  ia  carried  on 
for  converting  iron  into  malleable  iron,  ateel,  or  tin- 
plate,  or  for  otherwise  making  or  converting  steel. 

Bobertson  {H.  Sutton  with  him)  for  the  appel- 
lant.— The  question  is  whether  an  occupier  at  a 
factory  is  liable  to  fence  an  engine  which  was  not 
in  the  factory  itself,  but  was  used  in  cmahing 
stone  outside  the  actual  factory  but  within  the 
curtilage  of  the  factory.  The  question  arises 
under  sub-sect.  4  of  sect.  149  of  the  Factory  and 
Workshop  Act  1901.  The  factory  in  this  case 
was  an  ironworks,  and  therefore  came  in  under 
sub-sect.  1  (a)  of  that  section,  and  under  the  6th 
Bchedale  (No.  11)  as  an  "iron  milL"  Under 
those  sub-sections  the  ironworks  is  brought  in  as 
one  complete  entity.  Then  sect.  10  deals  with 
the  fencing  of  maohinery  in  a  factory ;  and  sub- 
sect.  4  of  sect.  149  creates  an  exemption  from  the 
provisions  of  the  Act  in  favour  of  a  "  place  sitoate 
within  the  close,  curtilage,  or  precincts  forming  a 
factory,"  which  "  is  solely  naed  for  some  purpose 
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other  than  the  ma&n&otnring  process  carried  on 
in  the  factory."  That  sub- section  does  not  apply 
to  roch  a  case  as  the  present;  it  simply  contem- 
plates separate  regnlation  for  separate  parts  of 
the  factory  or  for  the  separate  factories.  The 
place  where  this  engine  and  cmslier  stood  was  a 
part  of  the  factory;  the  jastices  have  expressly 
loond  that  it  was  within  the  close,  curtilage,  and 
precincts  of  the  respondents'  factory.  The  pro- 
visions in  sect.  10  as  to  fencing  therefore  apply 
to  it  Those  provisions  are  perfectly  general, 
and  they  are  with  respect  to  the  fencing  of 
"machineiy  in  a  factory."  This  was  a  machine 
in  a  factory,  as  we  mast  consider  the  whole 
ironworks  as  one  entity  or  thing,  and  the  pro- 
visions of  sect.  10  as  to  fencing  apply  to  it : 

Taylor  r.  HtdU,  6  L.  T.  Bep.  784;  12  C.  B.  N.  S. 
152. 

Sub-sect.  4  refers  to  a  place  capable  of  separate 
regnlation,  and  not  to  a  place  like  that  now  in 
question,  which  is  a  part  of  the  factory.  He 
rderredto 

Bmith  ▼.  Sibray,  Hall,  and  Co.,  89  L.  T.  Bep.  358 ; 
(1908)  2  K.  B.  707  ; 

Nath.  T.  HoUituhead,  84  L.  T.  Bep.  483  ;  (1901)  1 
K.  B.  700 ; 

Mooney  v.  JSdMmrgh  and  DUtriet  Tramway  Com- 
pany, 4  Fraser,  390. 

Meagher  for  the  respondents. — The  jastices 
were  right  in  refusing  to  convict  the  respondents. 
They  have  found  that  this  place,  although  within 
the  curtilage  of  the  respondents'  factory,  was  a 
place  solely  used  by  the  respondents  for  a  purpose 
other  than  the  manufacturing  process  carried  on 
in  the  respondents'  factory,  and  that  such  place 
was  solely  used  by  the  respondents  for  the  erqtftion 
of  their  new  mills.  This  was  a  finding  of  fact  by 
the  justices,  and  brings  the  case  within  the  very 
words  of  anb-sect.  4  of  sect.  149.  UntU  this  place 
was  complete  and  used  as  a  factory  it  is  exempt 
from  the  provisions  applicable  to  a  factory. 
Under  sub-sect.  4  of  sect.  149,  it  was  for  the 
jastices  to  say  whether  the  place  was  solely  used 
for  a  pnrpose  other  than  the  manufacturing 
process  carried  on  in  the  factory ;  and  they  have 
upon  the  evidence  before  them  come  to  the  con- 
dasion  that  it  was  a  place  so  used  for  a  purpose 
other  than  that  manufacturing  process.  In  the 
6th  section  there  is  a  definition  of  "  iron  mills  " 
which  woald  apply  to  this  place  under  sect.  149, 
bat  for  sub-sect  4  of  that  section,  the  only  object 
of  which  sub- section  is  to  exempt  such  a  place 
as  this  from  the  provisions  of  the  Act;  and  the 
test  whether  that  sub-section  applies  is  whether 
the  place  is  within  the  same  curtilage  as  the 
factory,  and,  if  so,  whether  it  is  used  for  a  purpose 
other  than  the  manufacturing  process  carried  on 
in  the  factory.  The  justices  have  found  as  to 
both  of  those  things,  that  this  place  was  within 
the  closed  cartilage  of  the  factory,  and  that  it  was 
used  for  a  purpose  other  than  the  manufacturing 
process  carried  on  in  the  factory.  It  was  really 
a  question  of  fact  for  the  justices,  and  it  was 
open  to  them,  to  find  the  facts  either  way,  and 
upon  the  evidence  they  have  come  to  conclusions 
of  fact,  which  expressly  bring  this  place  within 
sab-sect.  4. 

Jiobertson  in  reply  referred  to 

Sedgravt  r.  Lloyd  and  Bone,  72  L.  T.  B«p.  565 ; 
(1895)  1  Q.  B.  876. 


Lord  Alvebstone,  C.J. — I  come,  with  great 
reluctance,  to  the  conclusion  that  we  cannot  i 
interfere  in  this  case ;  and  I  should  like  to  express 
my  own  difficulty  in  the  case  because,  perhaps,  I 
do  not  take  exactly  the  same  view  of  the  facts 
as  my  brothers  do,  though  I  do  not  differ  in  any 
way.  I  only  wish  to  guard  myself  against  it 
being  thought  that  I  am  deciding  anything 
with  regard  to  fencing  this  machinery  except 
upon  the  view  of  the  facts  which  my  brothers 
take,  and  upon  which  I  do  not  differ  from  them. 
The  fencing  section  is  a  section  which,  as  has 
been  pointed  out  in  more  than  one  case,  par- 
ticularly in  Bedyrave  v.  Lloyd  and  8on$  (u6i  tup.), 
provides  for  the  fencing  of  all  machinery  in  & 
factory,  whether  that  machinery  is  used  for  the 
factory  purposes  or  not,  and  if  I  thought  it  was 
open  to  us  to  come  to  the  conclusion  that  the 
magistrates  had  found  that  this  site  was  an  area 
within  the  factory  which  was  being  used  for 
buUding  machinery,  and  that  that  justified  them 
in  saying  that  that  was  a  separate  part  or  factory 
within  sub-sect.  4  of  sect.  149, 1  should  like  the 
case  to  have  gone  back  to  them  to  have  had 
farther  investigation  into  the  matter.  Speaking 
for  myself,  I  do  not  think  that  the  words  "  place 
situate  within  the  close,  curtilage,  or  precincts 
forming  a  factory"  in  sub- sect.  4  of  sect.  149, 
mean  the  area  of  the  factory.  I  think  the  words 
"place  situate  within  the  close,  curtilage,  or 
precincts  forming  a  factory "  do  point  to  a. 
separate  area — an  area  separate  from  the  area  of 
the  factory — which  is  being  solely  used  for  some 
other  purpose  than  the  manufacturing  process 
carried  on  in  the  factory  in  the  sense  that  it  is 
separate  from  the  factory ;  otherwise  I  do  not 
think  that  the  words  "  within  the  close,  curtilage, 
or  precincts  forming  a  factory "  would  have 
been  used.  The  magistrates  thought  that  there 
was  considerable  d^ger  with  regard  to  this 
machinery,  for  they  decided  that  iliis  machinery 
was  not  properly  or  securely  fenced,  and  that 
they  would  have  convicted  the  respondents  of  the 
offence  with  which  they  were  charged,  but  that 
they  "  were  of  opinion  and  decided  that  the  place 
where  the  respondents  were  erecting  a  new 
sheet  mill  (on  part  of  which  the  engine 
and  crusher  machine  stood)  though  within  the 
close,  curtilage,  and  precincts  forming  the 
reespondents'  factory,  was  a  place  solely  used 
by  the  respondents  for  a  purpose  other 
than  the  manufacturing  process  or  handicraft 
carried  on  in  the  respondents'  factory,  and  that 
such  place  was  solely  used  for  the  purpose  of  the 
erection  by  the  respondents  themselves  of  their 
new  sheet  mills."  1  think  it  must  be  taken  that 
the  magistrates  quite  xmderstood  the  point,  and 
that  they,  having  had  the  evidence  with  regard  to 
the  factory  before  them,  and  possibly  knowmg  the 
place  themselves — at  any  rate,  having  the  power 
of  having  further  investigation  into  the  matter  if 
they  so  desired — came  to  the  conclusion  that  the 
area  in  question  was'a  separate  site,  a  site  for  a  new 
factory,  and  was  not  part  of  the  old  factory,  and 
was  not  part  of  the  premises  that  were  being  used 
as  a  factory  at  the  time.  If  that  be  the  true  view 
I  do  not  think  that  I  should  be  instified  in  saying 
that  they  came  to  a  wrong  conclusion  in  point  of 
law.  I  decide  that  we  cannot  interfere,  because 
it  seems  to  me  that  the  magistrates  have  stated 
that  this  was  a  building  site  for  a  new  factory 
and  was  no  part  of  the  existing  factory,  and  was 
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only  within  the  first  part  of  the  definition  "  within 
the  close,  cartilage,  and  precincts  forming  a 
afactoir";  bnt  did  not  come  within  the  second 
part.  I  desire  to  repeat  that,  should  the  case 
oome  up  to  ns  of  simply  using  a  part  of  a  large 
factory — an  area  in  a  large  factory — which  is  not 
Beparated  from  the  factory,  except  by  the  fact 
that  it  is  used  at  the  time  for  the  particular  par- 
pose,  I  do  not  think  that  that  comes  within  the 
?rotection  afforded  by  sub-sect.  4  of  sect.  149. 
wish  to  prevent  this  judgment  from  being 
used  as  giving  or  recognising  the  right  not  to 
fence  machinery,  which  is  in  fact  within  a  factory, 
simply  upon  the  ground  that  the  area  which  it 
occupies  IS  used  for  a  purpose  which  is  not  a 
manufacturing  process.  However,  taking  the 
view  that  the  magistrates  have  properly  ap- 
proached this  question,  and  have  found  this  to  be 
a  boilding  &ite  which  is  a  place  apart  from  the 
factory,  I  think  that  this  appeal  should  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
that  the  question  really  depends  upon  what  the 
Act  of  Parliament  means  by  a  place,  because  this 
spot  certainly  is  situate  within  the  close,  curtilage, 
and  precincts  of  the  factory,  and  is  solely  used 
for  purposes  other  than  the  manufacturing 
process  carried  on  within  the  factory.  At  the 
same  time  if  this  was  an  area,  for  instance,  of 
twenty,  or  thirty,  or  forty  feet  square  in  the 
middle  of  a  factory  under  a  roof  where  the 
common  work  of  a  factory  was  being  carried  on, 
and  not  separated  from  it  by  any  physical  demar- 
oation,  I  should  feel  that  it  was  exceedingly 
improbable  that  the  Act  of  Parliament  could  have 
meant  to  exempt  from  its  operation  such  a  place 
as  that,  where  every  danger  which  is  intended  to 
be  guarded  against  by  this  Act  would  be  present. 
Therefore  we  are  driven  to  ask  ourselves  what  is 
meant  by  "  place."  Obviously  it  is  not  necessary 
that  the  place  should  be  inclosed  on  all  sides.  If 
it  had  been  necessary  the  Act  of  Parliament 
would  have  said  so ;  and,  therefore,  the  absence  of 
fencing  on  all  four  sides  we  cannot  take  as  a  tost. 
But  this  place  seems  to  be  a  place  so  entirely 
outside  the  factory  altogether  where  the  manu- 
facturing processes  aro  carried  on,  and  to  be  so 
distinctly  separated  from  it,  that  it  may  very 
fairly  be  considered  to  be  a  plaoe — a  definite  spot, 
an  area  which  is  marked  and  defined  and  ascer- 
tainable, and  which  is  dedicated,  so  to  speak,  to 
purposes  quite  other  than  those  which  are  con- 
templated as  a  factory.  This  appears  to  me  to 
be  a  spot  which  was  marked  out  tor  the  creation 
of  a  new  building,  and  nothing  else,  and  it  would 
certainly,  to  my  mind,  be  a  very  strained  construc- 
tion of  this  sub -section  to  say  that  that  was 
the  sort  of  place  which  was  contemplated  by  this 
Act.  I  think  that  when  the  question  is  asked 
whether  a  f\»ce  falls  within  this  definition  or  not, 
it  is  a  qastion  undoubtedly  of  mixed  law  and  fact, 
and  when  the  case  has  been  decided  by  persons 
conversant  with  the  locality  and  conversant  with 
the  work  that  is  carried  on  in  the  place,  I  think 
we  ought  to  be  slow  to  say  they  have  been  wrong 
unless  there  are  very  definite  and  conclusive 
reasons  for  saying  so.  In  my  opinion  the  magis- 
trates in  this  case  were  right.  I  should  myself 
have  come  to  the  came  conclusion  as  a  matter  of 
fact.  I  perfectly  agree  with  my  Lord  that  it  is 
very  undesirable  to  say  or  do  anything  which 
would  lead   to  lessening   the   beneficial  opera* 


tion  of  this  statute.  Anybody  who  has  sat 
as  long  in  this  court  as  I  have,  must  be  perfectly 
aware  bow  absolutely  necessary  such  a  statute  is 
for  the  protection  of  life  and  limb.  I  do  not  desire 
to  say  one  word  which  goes  beyond  the  actual 
facto  of  this  particular  case,  and  upon  the  actual 
facts  of  this  particular  case  I  think  that  the 
magistrates  came  to  a  right  conclusion. 

Kennedy,  J. — I  am  of  the  same  opinion.  I 
entirely  concur  in  the  observations  of  my  Lord 
and  of  my  brother  Wills,  that  one  ought  not  to 
whittle  away  a  section  of  an  Act  of  Parliament  of 
this  kind.  Upon  the  facte  I  think  that  the 
magistrates  came  to  the  right  oonclusioo. 
Certainly  there  are  facte  found  by  them,  and 
found  upon  evidence  which  they  set  out,  which 
make  it  impossible  for  us  to  concur  in  saying 
that  they  were  mistaken  in  law  in  the  conclusion 
to  which  they  came,  given  their  facts,  which,  of 
course,  we  are  bound  by.  I  agree  it  is  very 
difficult  when  we  have  in  this  sub-section  the 
words  "  place  "  and  "  used,"  as  it  has  been  found 
in  other  Acts  of  Parliament  where  the  same 
words  are  used,  to  say  what  is  a  place  and  what 
is  the  user  of  a  place,  to  which  the  sub-section 
refers ;  bnt  I  think  that  if  the  qaestion  was  put 
to  these  magistrates,  was  A.  B.  in  the  factory  ? 
the  answer  would  come,  "  No ;  he  was  on  the 
site  of  the  new  sheet  mills."  A  person  on  the 
new  sheet  mill  site  could  not  be  described  as 
being  upon  the  factory,  although  he  might  have 
been  upon  the  premises  which  are  within  the 
preoincte  and  within  the  curtilage  of  the  factory. 
Here  what  is  found  is  that  the  place  was  the  site 
of  an  old  copperas  house,  which  was  token  down, 
ddbria  being  put  on  the  scrap  heap,  the  site 
cleared,  a  new  sheet  mills  in  coarse  of  construc- 
tion, and  machinery — which  unfortunatoly  caused 
the  accident — placed  there  for  the  purpose  of  pre- 
paring mortar.  That  was  a  user,  but,  unques- 
tionably not  for  the  ordinary  purpose  of  a  factory. 
As  I  understand  the  facte,  although  the  place  was 
not  physically  surrounded  by  a  barrier  or  demarca- 
tion so  as  to  separate  it  from  the  rest  of  the 
factory,  the  place  was  not  part  of  a  room  or  of  a 
set  of  buildings,  but  was  a  place  outeide  so  much 
of  the  buildings  or  of  the  land  as  was  used 
distinctly  for  factory  purposes. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Bolieitor  to  the 
Treasury. 

Solicitors  for  the  respondents,  Lambert  and 
Hale,  for  S.  and  0.  B.  Jenkins,  Swansea. 


Wednesday,  May  11. 

(Before  Lord   Alvbbstonb,   O.J.,  Wills   and 

Kennedy,  JJ.) 

Bannister  (app.)  v.  Sullivan  (resp.).  (a) 

Poor  law — Maintenanee  of  e&tUren  —  Bunidng 
away  leaving  children  chargeable  to  parish— 
Conviclum  for— Omission  on  expiration  of  im- 
prisonment to  remove  children  from  workhovst 
— Fresh  offence — Liability  to  second  eonvieium 
— Defect  in  form  of  information  —  Vagraneif 
Act  1824  (5  Geo.  4,  c.  83),  s.  4— Divided  PariOiei 
and  Poor  Lavo  Amendment  Act  1876  (39  &  40 
Vict.  c.  61),  ».  19. 

A  person  who  has  been  convicted  and  imprisoned 
(a)B«ported  by  W.  W.  OKa,  Esq.,  B«rri»tar-»t-Law. 
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■under  sect,  i  of  the  Vctgrancy  Act  1824  and 
«eet.  19  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  for  running  away  and 
ieaving  his  ehUdren  whereby  they  have  become 
chargeable  to  the  parish,  may  be  proceeded 
against  and  convicted  a  second  Hmsfor  rtmning 
away  and  leaving  his  children  chargeable,  unless 
on  his  release  from  prison  he  takes  his  children 
out  of  the  workhouse  and  removes  their  charge- 
obilUy,  as  the  leaving  his  children  in  the  toork- 
house  chargeable  to  the  parish  after  his  release 
Jrom  prison  constitutes  a  fresh  substantive 
offence,  for  which  he  may  be  punished  a  second 
time ;  and  he  may  be  convicted  for  this  fresh 
offence  upon  an  information  which  charges  him 
with  running  away  and  leaving  his  children 
'  "  whereby  they  have  become  and  are  now  actually 
chargeable  to  the  parish,"  as  the  defect  in  the 
form  of  the  information  by  reason  of  the  chil- 
dren being  already  chargeable  can  be  cured 
by  sect,  1  of  the  Summary    Jurisdiction  Act 

Cask  stated  by  a  metropolitan  police  magistrate, 
sitting  at  the  Marylebone  Police-conrt. 

On  the  15th,  22nd,  23rd,  and  28th  Deo.  1903, 
the  respondent  was  brought  before  the  magistrate 
under  a  warrant  for  his  arrest  granted  on  the 
22nd  Jan.  1903,  to  answer  to  an  information  laid 
nnder  sect.  4  of  the  Vagrancy  Act  1824  (5  Geo.  4. 
o.  8^  and  sect.  19, of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  (39  &  40  \rict. 
o.  61)  by  the  appellant,  who  was  the  general 
relieving  officer  to  the  guardians  of  the  poor  of 
the  pariah  of  Paddmgton,  alleging  that  the 
respondent  "  did  on  or  about  the  15th  Dec.  1902 
unlawfally  ran  away,  leaving  his  three  children 
whom  he  is  legally  bound  to  support  and  main- 
tain, whereby  they  have  become  and  are  now 
actually  chargeable  to  the  said  parish  of  Fad- 
dington,  contrary  to  the  statute  in  that  case  made 
and  provided." 

Copies  of  the  information  and  warrant  were 
annexed  to  and  formed  part  of  the  ease. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  on  behalf  of  the 
appellant : — 

(a)  In  1899  the  respondent  ran  away  from  his 
tbree  children,  whom  he  was  legally  bound  to 
maintain,  and  his  children  thereby  became  charge- 
able to  the  parish  of  Paddington,  and  they  had 
since  been  maintained  by  the  Haddington  Board 
of  Gnardians  at  the  expense  of  about  260Z.  to  the 
«ommon  fund  of  the  parish. 

(6)  On  the  13th  Nov.  1900  the  respondent  was 
convicted  for  running  away  and  leaving  his 
children  on  the  7th  Nov.  1899,  whereby  they 
became  chargeable  as  aforesaid,  and  was  sent  to 
prison  for  one  month.  When  the  respondent 
came  out  of  prison  he  went  to  the  appellant's 
office,  and  was  told  b;^  the  appellant  that  he  must 
take  steps  to  take  ms  children  out  of  the  Pad- 
£ngton  Workhouse.  This,  however,  the  respon- 
dent failed  to  do,  and  the  children  remained  in 
the  workhonse.  In  Jan.  1903  a  warrant  was 
granted  for  the  apprehension  of  the  respondent 
for  unlawfally  running  away  on  the  15th  Deo. 
1902,  two  years  from  the  date  of  his  release  from 
prison,  "leaving  his  three  children,  whom  he  is 
legally  bound  to  maintain,  whereby  they  have 
become  and  are  now  aotnally  chargeable  to  the 
said  parish  of  Paddington." 


_  There  was  evidence  that  during  this  interval  of 
time  the  guardians  had  published  an  offer  of  a 
reward  of  20i.  for  the  respondent's  discovery,  and 
search  had  been  made  for  the  respondent  by  the 
police  and  by  the  guardians,  but  beyond  the  tact 
that  the  search  was  unsuooessftu  there  was 
nothing  to  show  that  the  respondent  was  wilfully 
hiding. 

The  appellant  contended  that  by  leaving  his 
children  in  the  workhouse  after  he  came  out  of 
prison  the  respondent  had  run  away  and  left  his 
children,  whereby  they  became  chargeable  to 
the  parish  of  Paddington,  contrary  to  the  pro- 
visions of  sect  4.  of  the  Yagrancy  Act  1824  (5 
Geo.  4,  c.  83),  and  that  he  had  therefore  com- 
mitted a  fresh  offence,  and  was  liable  to  conviction 
therefor  under  that  section  and  sect.  19  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  ;  and  it  was  further  contended  that,  if  there 
were  no  fresh  offence  in  law,  the  respondent  was 
guilty  of  a  continuing  offence  day  by  day,  until 
such  time  as  he  removed  the  chargeability. 

The  magistrate  ordered  the  respondent  to  be 
discharged,  inasmuch  as  he  was  of  opinion  that, 
as  his  children  had  been  continuously  chargeable 
since  the  7th  Nov.  1899,  tbey  had  not  become 
chargeable  to  the  parish  of  Paddington  by  reason 
of  the  respondent's  not  removing  them  from  the 
workhouse  after  he  came  out  of  prison ;  and  that 
the  respondent  had  committed  no  fresh  offence, 
and  having  been  convicted  and  punished  for  having 
run  away  and  left  his  children,  whereby  they 
became  chargeable  to  the  parish  on  the  7tb  Nov. 
1899,  he  could  not,  under  the  circumstances  here- 
inbefore stated,  be  convicted  for  continuing  the 
offence  on  the  15th  Dec.  1902. 

The  question  of  law  for  the  opinicm  of  the 
court  was  whether  ornot  the  magistrate  ought 
to  have  convicted  the  respondent  on  the  facte 
above  steted.  And  the  court  was  asked  to  remit 
the  case  to  the  magistrate,  with  ito  opinion 
thereon. 

Sect  4  of  the  Vagrancy  Act  1824  (5  Geo.  4, 
o.  83)  provides : 

.  .  .  Everj  person  mnning  away  and  Isaving  his 
wife,  or  bis  or  her  child  or  children,  chargeable,  or 
whereby  she  or  they  or  any  of  them  shall  beooms 
ohargfeable,to  any  psriih,  township,  or  pUoe  ;  .... 
shall  be  deemed  a  rogue  and  vagabond,  within  the  tme 
intent  and  meaning  of  this  Act ;  and  it  shall  be  lawful 
for  any  jnatioe  of  the  peace  to  commit  saoh  offender 
(being  thereof  convioted  before  him  by  the  oonfeasion 
of  snob  offender,  or  by  the  evidence  on  oath  of  one  or 
more  credible  witness  or  witnesses)  to  the  honse  of 
correction,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months.     .    .    . 

Sect.  19  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Vict  o.  61)  pro- 
vides 

Proceedings  may  be  taken  against  any  person  who 
runs  away  and  leaTes  his  wife  or  his  or  her  child  nharge- 
able,  or  whereby  she  or  they  or  any  of  them  shall 
become  chargeable  to  any  onion  or  pariah  at  any  time 
within  two  years  after  tiie  oommission  of  the  offence, 
and  a  Bammons  or  warrant  in  reapecb  thereof  may  be 
iaaued  upon  the  information  of  any  relieving  officer  of 
the  gnardians  stating  that  relief  has  been  applied  tor  on 
behaif  of  the  wife  or  child,  and  that  he  is  faiformed  and 
believes  that  the  hnsband  or  parent,  as  the  case  may  be, 
bai  left  the  wife  or  ofaild  and  gone  away,  any  law  or 
statute  to  the  contrary  notwithstanding.  The  jnstioes 
to  hear  the  complaint  against  a  husband,  under  the 
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thirty-third  Motion  of  the  Aot  of  the  thirty-fint  ind 
thirty-aeoond  yean  of  Her  Mijesty,  chapter  one  hun- 
dred and  twenty-two,  may  be  other  than  thoie  who 
anmmoned  him  to  appear  before  them,  bat  acting  for  the 
■ame  petty  leaaional  diTiuun. 

Sect.  1  of  the  Sammary  Jarisdiotion  Act  1848 
(11  &  12  Yict.  o.  43}  proTides : 

.  .  .  Provided  alao,  that  no  objection  ehall  be 
taken  or  allowed  to  any  information,  complaint,  or 
■nmmone  for  any  alleged  defect  therein  in  inbatance  or 
in  form,  or  for  any  varianoe  between  euoh  information, 
complaint,  or  inmmona,  and  the  eridenoe  adduced  on 
the  part  o^  the  informant  or  complainant  at  the  hearing 
of  mch  information  or  complaint  aa  hereinafter  men- 
tioned ;  bnt  if  any  ench  Tariance  ahall  appear  to  the 
jnstioe  or  jnatioee  present  and  acting  at  inch  hearing  to 
be  enoh  that  the  party  eo  snmmoned  and  appearing  haa 
been  thereby  deceiyed  or  milled,  it  eball  be  lawfol  for 
snoh  jnitice  or  jniticee,  upon  inch  terme  aa  he  or  they 
■ball  think  fit,  to  adjourn  the  hearing  of  the  case  to  some 
f  ntnre  day. 

DanekwerU,  E.G.  (R.  Gunningham  Olen  with 
Mill)  for  the  appellant,  on  behalf  of  the  Poor 
Law  Authorities. — The  learned  masietrate  held 
thati  as  this  man  had  been  conTicted  once  before 
for  running  away,  whereby  hia  children  became 
chargeable  to  the  parish,  and  as  they  were  still 
chargeable  when  he  came  out  of  prison,  he  com- 
mitted no  fresh  offence  merely  bv  not  removing 
ihem  from  the  workhouse  after  he  came  out  of 
prison,  and  that  therefore  he  could  not  be  con- 
Ticted for  continuing  the  offence.  The  attention 
of  the  magistrate  evidently  was  not  called  to  the 

Sroviso  at  the  end  of  sect.  1  of  the  Summary 
nrisdiotion  Act  1848,  which  enacts  that  no 
objection  shall  be  taken  in  respect  of  any  alleged 
defect  in  the  substance  or  form  of  any  informa- 
tion or  summons,  or  for  any  variance  between 
such  information  or  summons  and  the  evidence 
adduced  for  the  complainant,  but  that  if  the 
party  summoned  would  be  likely  to  be  misled  by 
such  varianoe  the  justices  have  power  to  adjourn 
the  hearing.  No  'doubt,  in  the  present  caae  the 
information  was  drawn  in  the  form,  that  on  the 
15th  Deo.  1902  the  respondent  unlawfully  ran 
away,  leaving  his  children  "  wherebr  they  have 
become  and  are  now  chargeable,"  and  so  on ;  and 
the  magistrate  thought  that,  as  they  had  already 
become  chargeable,  and  were  still,  at  the  date  of 
the  information,  chargeable,  the  respondent  could 
not  be  convicted  a  second  time  for  running  away 
whereby  they  became  chargeable.  But  on  refer- 
ring to  sect.  4  of  the  Vagrancy  Act,  the  offence  is 
running  away  and  leaving  his  children  "  charge- 
able," or  "  whereby  they  shall  become  charge- 
able " ;  so  that  a  person  commits  an  offence  under 
that  section  either  if  he  runs  away  wherebv  his 
children  afterwards  become  chargeable,  or  if  he 
runs  away  leaving  his  children  then  actually 
chargeable.  The  information  here  was  that  the 
respondent  did,  on  the  15th  Dec.  1902,  unlawfully 
run  away  leaving  his  children  "  whereby  they 
have  become  and  are  now  actually  chargeable. 
If  the  words  "  whereby  they  have  become  and  are 
sow "  had  been  left  out,  then  the  information 
would  have  been  all  right  under  sect.  4  of  the 
Yagrancy  Act,  as  it  would  have  been  "  leaving 
his  children  actually  chargeable."  This  was 
simply  a  defect  in  form,  or  at  most  a  variance 
between  the  evidence  adduced  and  the  informa- 
tion which  the  magistrate  ought  to  have  dealt  with 
under  sect.  1  of  the  Summary  Jurisdiction  Act 


1848.  The  offence  is  explained  by  Erie,  G.J.  in 
Cambridge  Union  v.  Parr  (4  L.  T.  Rep.  323;  10 
C.  B.  N.  S.  99,  at  p.  102) :  "  The  5  Geo.  4,  c.  83, 
s.  4,  was,  1  think,  directed  against  persons  running 
away,  in  the  sense  of  abscondinK  or  concealing 
themselves,  or  absenting  themselves  to  a  long 
distance,  and  leaving  their  wives  or  children 
chargeable  to  the  parish."  That  shows  that  the 
offence  really  is  leaving  them  "  chargeable  "  to  the 
parish.  [Lord  Ai.tbrstone,  C.J. — The  whole 
point  which  we  have  to  consider  is  whether  this 
mistake  in  the  information  makes  any  difference.') 
It  makes  no  difference  whatever,  because  under 
sect.  1  of  the  Summary  Jurisdiction  Act  1848,  tiie 
magistrate  had  full  power  to  deal  with  and  correct 
that  mistake,  and  he  was  bound  to  do  so.  If  those 
few  words  were  struck  out  of  the  information,  ik 
would  be  all  right.  [Lord  Alybsstone,  G.J. — 
Is  there  any  authority  in  favour  of  the  magis- 
trate's view  ?]  Absolutely  none.  Sect.  19  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act  1876  also  shows  that  it  is  an  offenoe  for  & 
man  to  ran  away  and  leave  his  children  "  charge- 
able," as  well  as  to  run  away  and  leave  them 
"whereby  they  shall  become  chargeable."  [He 
was  stopped.] 
The  respondent  did  not  appear.  

Lord  AiiTKBSTONi!,  G.J. — In  my  opinion  this 
case  must  be  sent  back  to  the  magistrate  with  a 
direction  to  convict.  On  the  point  that  the 
information  contained  the  words  "did  unlaw- 
fully run  away  leaving  his  three  children,  whom  he 
is  legally  bound  to  maintain,  whereby  they  have 
become,"  and  so  forth,  in  all  probability  the  form 
of  the  information  ought  to  have  been  amended  ; 
bnt  I  think,  as  the  stiitute  and  as  the  evidence 
establish  the  offence,  we  ought  not  to  give  effect 
to  the  objection  to  the  form  of  the  information, 
nor  do  I  understand  that  to  have  been  the  ground 
of  the  magistrate's  decision.  The  ground  of  the 
magistrate's  decision  was  that  the  respondent 
had  been  previously  punished  for  running  away 
and  leaving  his  children  whereby  they  had  become 
chargeable,  and  that  therefore  there  was  not 
another  offence  committed  by  him.  With  great 
deference  to  the  learned  magistrate's  opinion,  I 
think  he  was  not  right.  It  seems  to  me  that  after  the 
respondent  came  outof  prison  his  dutyto  maintain 
his  children  revived,  if  I  may  use  that  expression  ; 
but  he  runs  away  without  removing  his  children, 
and  therefore  his  so  running  away  is  a  substantive 
offenoe.  When  he  came  out  of  prison  he  asked 
what  he  would  have  to  do.  He  called  at  the 
appellant's  office,  and  he  was  told  that  he  mast 
take  steps  to  take  the  children  out  of  the  work- 
house, but  he  ran  away  again.  The  fact  that  they 
were  in  the  workhpnse  at  the  time  is  no  reason 
that  he  should  not  be  punished,  and  there  is  in 
effect  a  fresh  subatanUve  offence.  It  seems  to  me 
that  the  case  is  the  same  as  Cambridge  Union  t. 
Parr  (4  L.  T.  Rep.  323  ;  10  0.  B.  N.  S.  99).  Any 
other  result  would  be  rather  serious,  because  if  a. 
man  ran  away  once  and  was  punished,  he  would 
get  rid  of  any  responsibility  for  supporting  his 
children  by  simply  absconding.  I  think  the  o&se 
must  go  rack  to  the  magistKite  with  a  direction 
to  convict. 

Wills,  J.  —  I  am  of  the  same  opinion.  I 
think  the  conviction  of  the  respondent  ought  to 
be  for  running  awa^  and  leaving  his  children 
chargeable  to  the  parish. 
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Ebnnedt,  J. — I  am  of  tbe  same  opinion.  It 
eeemg  to  me  that  there  was  evidence  that  the 
respondent  was,  within  the  decision  of  Camhridge 
Union  T.  Parr  {vhi  tup.),  leaving  his  children 
chargeable  to  the  parish,  and  the  offence  was  not 
properly  charged  in  the  information.  That  mifrht 
have  been  a  matter  for  adjournment  if  there  had 
been  any  question  of  surprise  or  the  like.  But  it 
is  not  the  point  raised  for  our  decision.  The 
point  raised  is  whether  or  not  there  should  be  a 
conviction,  sneing  that  the  respondent  had  been 
convicted  before,  and  that  the  children  remained 
in  the  workfaoase,  and  there  was  no  fresh  state  of 
facts.  I  think  there  was  enough  to  justify  a 
conviction. 

Appeal  allowed.     Cote  remitted  to  the  magis- 
trate to  convict. 

Solictors  for  the  appellant,  CoUiiu  and  Cook. 


Friday,  May  13. 

(Before  Lord  Ai.vBK8TOirE,    C.J.,  WiLU   and 

Kennedy,  JJ.) 

Rex  v.  Bbcokdeb  of  Bath,  (a) 

lAceming — Benevoal  of  licence — Order  for  struc- 
tural alteratione — Appeal  to  quarter  aestiona 
against  order — Borough  with  quarter  sessions — 
Jurisdiction  of  recorder  to  hear  appeal  — 
Licensing  Act  1902  (2  Edw.  7,  c.  28),  s.  11,  sub- 
s.  4— Alehouse  Act  1828  (9  Geo.  4,  c.  61),  s.  27. 

Held,  by  Lord  Alverstone,  C.J.  and  Wills,  J. 
( Kennedy,  J.  dissenting)  that,  where  the  licensing 
jiutieesjor  a  borough  having  a  smarate  court  of 
quarter  sessions,  on  the  renewal  of  a  licence, 
make  an  order  under  sect.  11,  srib-seet.  4  of  the 
1  Licensing  Act  1902,  for  certain  strueiural  altera- 
tions to  be  made  by  the  licensee  in  that  part  of 
the  premises  where  intouieaHng  liquor  is  sold, 
an  appeal  against  stteh  order  lies  to  the  quarter 
sessions  of  the  borough  and  not  to  the  quarter 
sessions  for  the  county,  and  the  recorder  has 
jurisdiction  to  hear  sttcn  appeal. 

BttIiB  for  a  mandamus  to  the  Recorder  of  Bath 
to  hear  and  determine,  at  the  next  general  quarter 
sessions  to  be  held  for  the  oity  of  Bath,  an  appeal 
between  one  Charles  S.  McGoombe,  appellant  and 
the  licensing  justices  for  the  oify,  respondents, 
against  an  order  or  direction  made  by  the  licen- 
eing  justices  at  the  adjourned  general  licensing 
meeting  held  for  the  city  on  the  29th  Feb.  1904, 
whereby  it  was  ordered  that  the  appellant, 
McGoombe,  should  within  the  space  of  one  month 
make  in  that  part  of  his  premises  where  intoxica- 
ting liquor  was  sold  certain  structural  alterations 
in  the  order  specified. 

The  application  for  the  m.andamus  was  made  at 
the  instance  of  the  appellant. 

The  facts  as  appearing  in  the  affidavits  were  as 
follows : — 

The  appellant,  IfcCoombe,  was  the  owner  and 
licensee  of  a  fully  licensed  public-house,  known 
.as  the  Crystal  Palace,  in  the  city  of  Bath. 

The  general  annual  licensing  meetinjg  for  the 
city  of  %ath  was  held  by  the  licensing  justices  of 
Bath  on  the  4th  Feb.  1904,  and  the  two  adjourned 
sessions  thereof  were  held  on  the  19th  and  29th 
days  of  the  same  month. 

At  the  general  annual  meeting  on  the  4th  Feb. 

(•)  Beported  by  W.  W.  Oss,  Esq.,  Barriiter-«t-Law. 


the  justices  (amongst  other  things)  considered 
the  advisability  of  ordering  plans  of  certain  of  the 
licensed  premises  to  be  produced  with  the  view  to 
making  orders  for  structural  alterations ;  and  the 
clerk  was  instructed  to  give  notice  to  the  licensees 
of  five  houses  (of  which  one  was  the  appellant's 
house,  the  Crystal  Palace)  to  attend  in  person  on 
the  19th  Feb.,  to  apply  for  a  renewal  of  their 
licences,  with  a  view  to  the  production  of  plans 
being  ordered.  The  renewals  of  these  last  five 
licences  (including  the  appellant's  licence)  were 
accordingly  adjourned  untU  the  19th  Feb. 

On  the  6th  Feb.  the  appellant  received  a  notice 
from  the  clerk  to  the  justices  that  his  personal 
attendance  was  i-eqnired  at  the  adjourned  meeting 
to  be  held  on  tbe  19th  Feb.,  and  the  reason  given 
was  that  he  might  be  ordered  to  produce  a  plan 
of  his  premises,  so  that  the  justices  could  decide 
whether  or  not  it  was  desirable  that  any  order 
under  sect.  11,  sub-sect.  4,  of  the  Licensing  Act 
1902  should  be  made  for  structural  alteration. 

The  appellant  attended  at  the  adjourned  meet- 
ing on  the  19th  Feb.,  and  was  ordered  to  produce 
plans,  and  the  plans  of  his  premises  were  pro- 
duced by  him  and  shown  to  the  justices  and 
deposited  with  their  clerk,  and  the  further  oon- 
sicforation  of  the  renewal  and  plans  was  adjourned 
till  the  29th  Feb.,  on  which  day  both  the  licence 
for  the  Crystal  Palace  was  renewed  and  a  further 
order  was  made  by  the  justices  that  within  the 
space  of  one  month  the  appellant  should  make  in 
that  part  of  the  premises  where  intoxicating 
liquor  wan  sold  or  consumed  certain  alterations 
specified  in  the  order.  The  order,  which  was 
separate  and  distinct  from  the  certificate  of 
renewal,  directed  that  a  door  at  the  rear  of  the 
premises  should  be  closed,  and  that  the  doorway 
and  passage  leading  therefrom  should  not  be  used 
for  customers. 

The  appellant,  being  dissatisfied  with  this  order 
as  to  the  structural  alterations,  gave  notice  of 
appeal  against  tbe  justices'  order  to  the  next 
quarter  sessions  for  the  oity  of  Bath. 

On  the  13th  April  the  appeal  came  on  for 
hearing  at  the  quarter  sessions  for  the  city,  but 
the  recorder  refused  to  hear  the  appeal  on  the 
ground  that  he  had  no  jurisdiction  to  hear  the 
same,  inasmuch  as  the  licensing  justices  who 
made  the  order  were  not  a  court  of  summary 
jurisdiction,  and  no  appeal  would  lie  from  them 
as  such  licensing  justices  to  him,  and  he  further 
ruled  that  the  appeal  should  have  been  made  to 
the  quarter  sessions  to  be  held  for  the  county, 
and  not  to  those  held  for  the  city  or  borough  of 
Bath. 

The  above  rule  for  a  mandamus  to  the  recorder 
to  hear  and  determine  the  appeal  was  then 
obtained. 

The  question  was  whether,  when  the  licensing 
justices  in  a  borough  which  has  a  separate  quarter 
sessions  on  renewing  a  licence  make  an  order 
under  sect.  11,  sub-sect.  4,  of  the  Licensing  Act 
1902  for  certain  structural  alterations  to  be  made 
under  that  sub-section,  and  the  licensee  apx)eals 
against  such  order  the  appeal  is  to  the  borough 
quarter  sessions  or  to  the  county  quarter  sessions. 
The  Licensing  Act  1902  (2  Edw.  7,  o.  28)  pro- 
vides: 

Seot.  11  (4).  On  any  appUoation  for  the  renewal  of  a 
liosnoe  for  the  sale  hj  letul  of  intoztoating  liquois  to 
be  oonBumod  on  the  premiseB,  the  UoenBing  jnatioea  may 
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reqnue  «  plan  of  the  premusa  to  be  ptodnoad  before 
them  and  to  be  depoaited  with  their  olerk,  and,  on 
renewing  any  snoh  licence,  they  may  by  crder  direct 
that,  within  a  time  fixed  by  the  order,  snob  alterations 
as  they  think  reatonably  neoeaeary  to  eecnre  the  proper 
oondnot  of  the  hnBinaia  shall  be  mtide  in  that  part  of 
the  premiaes  where  intoxicating  liqnor  is  sold  or  oon- 
anmed,  bnt  any  anoh  order  ahall  be  cnbjeot  to  an  appeal 
to  a  eonrt  of  quarter  seesiona,  aa  provided  by  the 
Alehonae  Aot  1828,  and  if  any  anoh  order  for  atmo- 
tnral  alteration  ia  made  and  complied  with  no  further 
requiaition  for  the  atrnotural  alteration  of  the  premiaea 
shall  be  made  within  the  next  fire  yeara.  If  the 
licensed  person  makes  default  in  complying  with  any 
such  order  he  ahall,  on  anmmary  oonviotion,  be  liable  to 
a  fine  not  exceeding  twenty  ahillings  for  every  day 
dming  which  the  default  oontinuea. 

(5).  Notice  of  any  order  under  this  seotion  shall  be 
forthwith  given  by  the  clerk  to  the  owner  of  the  pre- 
mises in  respect  of  whioh  the  order  ia  made. 

The  Alehouse  Act  1828  (9  Geo,  4,  c.  61)  pro- 
vided: 

Sect.  27.  Any  person  who  ahall  think  himaelf 
aggrieved  by  any  aot  of  any  justice,  done  in  or  con- 
cerning the  execution  of  thia  Act,  may  appeal  againat 
such  act  to  the  next  general  or  quarter  aesaiona  of  the 
peace  holden  for  the  county  or  pUwe  wherein  the  caaae 
of  auoh  complaint  ahall  have  irisen,  unless  anch  session 
shall  be  holden  within  twelve  days  after  such  act  shall 
have  been  done,  and  in  that  case  to  the  next  snbaaquent 
session  holden  as  aforesaid,  .  .  .  and  the  oonrt  at 
each  session  shall  hear  and  determine  the  matter  of 
saoh  appeal,  and  shall  make  snoh  order  therein,  with  or 
without  oosts,  aa  to  the  said  court  shall  seem  meet; 
and  in  ease  the  aot  appealed  against  shall  be  the 
lefnsal  to  grant  or  to  transfer  any  lioenca,  and  the  judg- 
ment nnder  whioh  anoh  aot  was  done  be  reveraed,  it 
shall  be  lawfnl  for  the  said  oonrt  to  grant  or  to  tranafer 
such  licence.  .  .  .  Provided  also,  that  when  any 
oanae  of  complaint  ahall  have  arisen  within  any  liberty, 
county  of  a  city,  county  of  a  town,  city,  or  town  cor- 
porate, it  ahall  be  lawful  for  the  person  who  shall  think 
himself  so  aa  aforesaid  aggrieved  to  appeal  againat  any 
such  aot  aa  aforeaaid,  if  he  ahall  think  fit,  to  the  quarter 
aessiona  of  the  county  within  or  adjoining  to  whioh 
such  liberty  or  place  shall  be  situate,  subject  to  all  the 
provisions  hereinbefore  o<nitained. 

By  eeot.  75  and  the  second  sobednle  of  the 
Licensing  Aot  1872,  amongst  other  sections  of  the 
Alehonse  Act  1828  repealed  were  sects.  27,  28, 
and  29,  "  except  in  so  far  as  the  three  last  men- 
tioned sections  relate  to  the  renewal  of  licences, 
or  to  the  transfer  of  licenses  nnder  sections  four 
and  fourteen  of  the  same  Act. 

Sect.  165,  sub-sect.  4,  of  the  Municipal  Corpora- 
tions Act  1882  (45  &  46  Vict.  o.  60)  provides : 

Bnt  the  recorder  shall  not,  by  virtue  of  his  office,  have 
power  (c)  To  grant  any  licence  or  authority  to  any 
person  to  keep  an  inn,  alehonse,  or  viotnalling  boose  to 
sell  exoisable  liquors  by  retail. 

Sect.  105  of  the  Mtinioipal  Corporations  Aot 
1835  was  in  identical  terms  wiUi  the  above  sub- 
section. 

J.  A.  Bimon,  for  the  respondent,  showed  cause 
against  the  rule. — The  learned  recorder  was  right 
in  holding  that  the  appeal  in  this  case  was  to  the 
county  quarter  seesions  and  not  to  him.  Sect.  11 
of  the  Act  of  1902  gives  the  licensing  justices 
control  over  the  structure  of  licensed  premises, 
and  sub-sect.  4  provides  that  on  any  application 
for  a  renewal  of  a  licence  the  justices  may  require 
a  plan  of  the  premises  to  be  produced,  and,  on 
renewing  the  licence,  they  may  make  an  order  for 


oertain  s^rootural  alterations  in  the  premises  to 
be  carried  out;  and  the  sub-section  expressly  saya 
that  "  any  such  order  shall  be  subject  to  aa 
appeal  to  a  court  of  quarter  sessions  as  provided 
by  the  Alehonse  Aot  1828."  Sect.  27  of  the  Ale- 
house Aot  1828  (9  Geo.  4,  c.  61)  provides  as  i» 
such  appeals,  and  enacts  that  any  person  who 
shall  think  himself  aggrieved  by  any  act  of  i^ 
justice  done  in  the  execution  of  the  Act "  may 
appeal  against  such  Act  to  the  next  general  or 
quarter  sessions  of  the  peaoe  holden  for  the 
county  or  place  wherein  the  cause  of  such  com- 
plaint shall  have  arisen."  By  sect.  165,  snb-seot.  4, 
of  the  Municipal  Corporations  Act  1882,  a 
recorder  of  a  borough  is  not,  by  virtue  of  his 
office,  to  have  any  power  to  grant  licences  to  sell 
excisable  liquors  by  retail.  This  enactment  is 
precisely  the  same  as  th&t  contained  in  sect.  105 
of  the  Municipal  Corporations  Aot  1835  (now 
repealec'i)  under  which  it  was  held  in  1841,  in 
Beg.  V.  Deane  (2  Q.  B.  96),  that  where  a  borough 
has  a  separate  court  of  quarter  sessions,  the 
appeal  against  the  refusal  of  the  justices  to  grant 
a  licence  cannot  be  tried  by  the  Recorder,  bnt 
must  go  to  the  county  quarter  eessions.  So  that 
soon  after  the  Act  of  1835  was  passed,  the  ques. 
tion  arose  whether  or  not  sect.  27  of  the  Alehonse 
Act  1828  did  give  a  recorder  jurisdiction  to  hear 
an  appeal  from  licensing  justices,  and  it  was  held 
that  it  did  noL  In  IB.'Si,  in  the  case  of  Reg.  v. 
Cockbum  (4  E.  &  B.  265,  s.o.  Beg.  v.  Beeordir  of 
Bristol,  24  L.J.  43,  M.  C),  it  was  held  that  a. 
recorder  had  no  iurisdiction  to  hear  an  appeal 
against  the  refusal  to  grant  a  licence.  It  is  not 
disputed  that  a  recorder  might  at  that  time  have 
heard  some  appeals  under  the  Alehouse  Act  1828^ 
and  there  were  some  appeals  (for  instance,  under 
sects.  18  and  21)  which  would  have  gone  to  the 
recorder.  The  Aot  of  1828  gave  a  jurisdiotdon 
which  fell  into  two  classes,  the  jurisdiction  of 
justices  sitting  in  licensing  sessions  and  that  of 
justices  sitting  in  ordinary  sessions ;  and,  at  any 
rate  between  the  years  1828  and  1872,  no  appeal 
lay  to  the  recorder  against  the  decisions  of  the 
justices  sitting  in  licensing  sessions,  such  as  the 
refusal  to  grant  or  renew  licences.  It  is  necessary 
to  consider  the  course  of  legislation  on  the  matter. 
The  Act  of  1902  is  to  be  construed  as  one  with 
the  previous  Acts  (sect.  34) ;  and  the  Act  of  1872 
has  repealed  a  considerable  part  of  the  Act  of 
1828,  though  it  has  left  sect.  27  intact  as  to  these 
appeals.  Between  1828  and  1872  there  was  no 
appeal  to  the  recorder  in  any  licensing  matters ; 
and  during  the  thirty  years  from  1872  to  1902 
there  was  no  appeal  to  him  in  any  matter  relating 
to  the  renewal  or  transfer  of  licenses.  The  order 
made  by  the  justices  under  sect.  11,  sub-seot.  4t 
was  really  a  condition  attached  to  the  renewal  of 
the  licence,  and  it  has  been  so  described  as  a 
condition  by  Collins,  M.B.  in  Bvskell  v.  Hammont 
(20  Times  L.  Bep.  413,  at  p.  414).  Being  a  con- 
dition attached  to  the  renewal,  the  recorder  has 
no  more  jurisdiction  with  regard  to  it  than  he- 
would  have  on  an  appeal  from  the  refusal  of 
the  renewal  itself.  The  last  proviso  in  sect. 
27  makes  it  quite  clear  that  the  applicant 
could  have  appealed  to  the  county  quarter 
sessions,  whioh  would  have  got  him  out  of  the 
difficulty.  The  rule  ought  therefore  to  be  dia. 
charged. 

Foots,  E.C.  and  Dougla$  Meieal/e  in  support  of 
the  rule. — The  recorder  had  jurisdiction  in  this 
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case,  and  he  was  wrong  in  declining  to  ezeroiae  it. 
This  order  was  not  a  condition  in  any  way 
attached  to  the  renewal  of  the  licence.  The  order 
for  atractural  alterations,  made  under  snb-aect.  4, 
is  not  a  condition  in  any  sense  known  to  the  law ; 
and  if  it  is  a  condition  at  all,  it  is  only  sach  in  a 
popular  sense.  This  section  of  the  Act  of  1902 
was  _  passed  for  the  pnrpose  of  giving  to  the 
justices  greater  facilities  for  requiring  structural 
alterations  to  be  carried  out  than  they  had  before ; 
and  instead  of  leaving  the  matter  to  be  dealt 
with  ^  as  it  was  before,  the  sub-section  gives 
the  justices  power  on  an  application  for  a 
(■enewal  to  make  a  distinct  and  substantive  order, 
which  can  be  enforced  by  summary  proceedings, 
as,  if  the  licensee  makes  default  in  complying 
with  the  order,  he  is  liable,  on  summary  convic- 
tion, to  be  fined.  The  renewal  of  the  licence  in 
this^  case  was  granted  in  the  ordinary  terms  ;  the 
justices  had  given  the  appellant  his  certificate  in 
the  ordinary  way,  and  it  contains  no  reference  to 
this  order.  It  is  simply  a  licence  in  the  ordinary 
form.  It  cannot  be  said  that  the  order  to  make 
these  alterations  is  an  order  to  renew  the  licence 
or  a  condition  attached  to  such  renewal.  The 
whole  argument  for  the  appellant  seems  to  rest 
on  the  words  "  on  renewing  any  such  licence," 
the  justices  may  make  this  order.  Those  words 
*'  on  renewing  "  merely  indicate  the  day,  the  time, 
and  the  occasion  on  which  the  justices  may  make 
the  order,  and  they  have  no  further  or  other  effect 
than  that.  In  Reg.  v.  Recorder  of  Brittol  (24 
L.  J.  43,  M.  0. ;  b.c.  Beg.  y.  Coekbum,  ubi  »up.), 
Lord  Campbell,  O.J.  says :  "  The  words  of  the 
Municipal  Corporations  Act  seem  to  me  therefore 
clearly  to  deprive  the  recorder  of  the  power  of 
hearing  this  appeal.  The  lOoth  section  first  gives 
him  a  general  jurisdiction  to  hear  appeals,  and 
then  there  is  a  proviso  amounting  to  a  limitation 
of  the  jarisdiction  so  given  in  certain  cases."  The 
words  of  the  105th  section  of  tbe  Municipal 
Corporations  Act  1835  are  identical  with  those 
of  the  Act  of  1882,  and  it  is  submitted  that 
they  are  not  sufScient  to  deprive  the  recorder 
of  the  right  to  hear  this  appeal.  The  only 
real  question  the  respondent  has  to  contend 
with  is  the  phrase  "  on  renewal,"  and  these  words 
are^  not  sufficient  to  deprive  the  recorder  of 
jurisdiction.  Appeals  against  any  summary 
eonviotions  by  justices  for  offences  under  the 
Licensing  Acts  would  go  to  the  recorder,  and  if 
nothing  had  been  said  in  the  section  about 
appeals,  then  the  licensee  would  have  had  a  right 
of  appeal  to  him  against  this  order  under  sect  27 
of  the  Act  of  1828,  which  gives  the  right  of  appeal 
to  any  person  aggrieved ;  but  it  is  true  that  that 
section  has  been  repealed  except  as  regards 
renewals  and  transfers.    They  also  referred  to 

Boulter  v.  Kent  Justicaii,  77  L.  T.  B»p.  288;  (1897) 
A.  C.  5S6. 

Kbmnbdt,  J. — I  have  the  misfortune  to  differ 
from  the  conclusion  arrived  at  by  the  Lord  Chief 
Justice  and  my  brother  Wills,  and  I  concur  with 
the  argument  addressed  to  us  by  counsel  for  the 
respondent,  who  showed  cause  against  the  rule. 
I  should  wish  to  state  shortly  the  reasons  why  I 
am  unable  to  take  the  view  of  the  question  that 
has  been  put  before  us  by  Mr.  Foote.  Bightly 
or  wrongly,  at  any  rate,  since  the  Municipal  Cor- 
porations Act  1835,  recorders  of  boroughs  have 
not   had   to   deal  with  questions  of  uscretion 


involved  in  licensing  matters.  All  appeals  in 
regard  tu  matters  of  administration  and  discre- 
tion went  to  the  county  quarter  sessions,  though 
the  recorder  had  to  deal  with  cases  of  breaches  of 
the  law  by  persons  who  use  public-houses  or  who 
keep  them.  But  the  appeal  with  which  we  are  now 
dealing  is  an  appeal  in  respect  of  an  order  made 
under  sect.  11,  sub-sect.  4,  of  the  Licensing  Act 
1902,  and  it  is  an  appeal,  not  in  regard  to  a  breach 
of  the  law,  bat  in  regard  to  the  grant  or  renewal  of 
the  licence  and  nothing  else,  because  it  is  an 
appeal  as  to  the  propriety  of  a  condition  attached 
to  the  renewal.  It  has  been  said  that  the  grant- 
ing of  the  certificate  of  the  licence  and  the 
making  the  order  for  these  alterations  were  dis> 
tinct  orders.  That  may  be  so,  but  I  see  nothing 
in  the  section  to  compel  the  licensing  justices  to 
make  the  order  for  alterations  separately  or  to 

Srerent  them  from  granting  a  renewal  of  the 
cence,  embodying  in  the  order  for  renewal  an 
order  for  alterations  which  they  require  to  be 
made  in  the  premises.  An  appeal  against  such 
an  order  as  that  must  be  to  the  quarter  sessions 
of  the  county,  and  not  to  the  recorder,  and  the 
appellate  court  must  hsve  before  it  all  the 
materials  and  the  evidence  which  were  before  the 
licensing  justices.  After  so  long  a  period  I 
should  be  slow  to  hold  that  this  appeal  to  the 
jurisdiction  of  the  recorder  has  slipped  into  this 
section  per  incuriam.  If  the  licensing  justices 
had  made  one  order  only,  embodying  the  certifi- 
cate of  the  renewal  of  the  licence  and  also  the 
order  for  these  alterations,  then  it  can  hardly  be 
doubted  that  the  appeal  against  that  order  would 
have  been  to  the  quarter  sessions  of  the  county; 
then  can  it  Ibe  said  that  because  they  have  made 
two  orders  instead  of  one  there  is  a  right  of 
appeal  to  the  recorder  as  to  one  of  these  orders  P 
There  is  no  provision  which  shows  that  the  Legis- 
lature meanc  that  there  should  be  more  than  one 
order.  The  words  of  the  section  are,  "  any  such 
order  shall  be  subject  to  an  appeal  to  a  court  of 
quarter  sessions,  as  provided  by  the  Alehouse  Act 
1828."  The  making  of  the  order  is  in  the  natuia 
of  an  administrative  act  done  by  the  licensing 
justices.  It  is  true  it  would  not  be  correct  to  say 
that  this  was  an  order  made  as  a  condition  of 
granting  the  licence,  but  it  was  the  granting  of  a 
Hoence  on  terms,  and  if  the  justioas  found  that 
the  order  was  not  carried  out,  then,  no  doubt, 
there  would  next  year  be  a  refusal  to  renew  the 
licence.  It  seems  to  me  that  where,  as  here,  we 
have  a  long  esteblished  x>olicy  against  an  appeal 
on  an  admmistrative  matter  of  this  kind  going  to 
the  recorder,  and  the  Act  does  not  compel  us  to 
take  a  different  view,  the  argument  of  Mr.  Simon 
ought  to  prevaiL  I  therefore,  with  some  diffidence, 
come  to  the  conclusion  that  the  rule  ought  not  to 
be  made  absolute. 

Wills,  J. — I  le^ret  to  have  to  differ  from  the 
conclusion  to  which  my  brother  Kennedy  has 
oome.  I  have  come,  however,  to  the  conclusion 
that  tbe  words  "  on  renewing  any  such  licence" 
in  sub-sect.  4  of  sect.  11  merely  mean  that  that 
is  the  time  when,  and  the  occasion  on  which,  the 
justices  should  make  the  order  as  to  alterations. 
It  seems  to  me  that  the  certificate  granted  by 
the  justices  on  the  renewal  of  a  licence  has  never 
been  described  as  an  order,  and  has  never  been 
treated  as  an  order,  and  it  would  seem  to  me  to 
be  a  mistake  to  say  that  the  two  things  are  one. 
The  question  does  not  admit  of  much  argument. 
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I  have  felt  tke  force  of  what  mj  brother  Kennedy 
has  said  in  hia  judgment,  bat  1  cannot  agree  with 
the  yiew  he  haa  taken  with  regard  to  thia  order, 
and  I  think  it  haa  been  rather  addreaaed  to  the 
policy  of  the  law  than  to  the  construction  of 
thia  Act.  lAt  the  time  the  Act  of  1902  was 
paaaed  it  was  a  common  thing^for  juatioea  on 
renewing  a  licence  to  make  a  condition  aa  to 
alterationa  which,  although  they  had,  atrictly 
speaking,  no  right  to  make  it,  yet  waa  in  fact 
effective,  aa,  unleas  the  conditiona  ao  imposed  by 
the  juaticea  were  carried  out,  the  jnatioea  could 
ref nae  to  renew  the  licence  in  the  following  year. 
What  was  done  when  the  Act  of  1902  was  passed 
was  to  substitute  for  that  procedure  a  power  in 
the  justices,  when  they  granted  the  renewal  of  the 
licence,  to  make  the  order  for  alterations,  distinct 
from  the  granting  of  the  renewal  of  the  licence 
itself,  and  the  order  was  made  enforceable  by 
continuing  penalties  for  its  breach.  That  being 
so,  and  the  order  being  distinct  from  the  renewal 
of  the  licence  itself,  the  Act  does  aay  that  "  any 
such  order  shall  be  subject  to  an  appeal  to  a  court 
of  quarter  sessions,  aa  provided  by  the  Alehouse 
Act  1828,"  and  that  is,  by  sect.  27  of  the  Act  of 
1828,  to  the  quarter  sessions  for  the  place  where 
the  cause  of  complaint  arose.  That,  as  it  aeema 
to  me,  if  it  stood  alone,  would  give  an  appeal  in 
this  case  to  the  recorder.  I  do  not  think  that 
the  case  is  affected  by  the  Municipal  Corporationa 
Act  1882,  which,  in  aect.  165,  says  that  the 
recorder  shall  not  have  jurisdiction  to  grant  any 
licence  or  authority  to  any  person  to  keep  an  inn 
or  to  aell  any  excisable  liquors  by  retail ;  and  it 
has  been  said  that  giving  this  jurisdiction  to 
the  recorder  would  in  effect  be  conferring  upon 
him  jurisdiction  to  do  these  things  ;  but  I  think 
that  the  succeeding  on  this  appeal  to  the  recorder 
would  not  confer  upon  him  any  such  juriadiction 
to  ^ant  or  renew  a  licence.  The  licence  or 
certificate,  being  severable  from  the  order,  doea 
not  stand  or  fall  with  a  compliance  or  non- 
compliance with  the  order,  and  if  the  order 
were  not  complied  with  no  one  could  say  that 
a  sale  of  liquors  on  the  premises  would  be 
a  sale  on  unlicensed  premises.  I  very  much 
regret  to  have  to  differ  from  my  brother 
Kennedy,  bat,  that  being  the  way  in  which  I 
look  at  the  matter,  I  think  this  rule  should  be 
made  absolute. 

Lord  Altebbtonb,  C.J. — I  have  had  some 
diffidence  in  coming  to  the  conclusion  that  the 
rule  should  be  made  absolute,  not  only  as  differing 
from  my  brother  Kennedy,  but  also  because  I  was 
for  some  time  impreased  by  Mr.  Simon's  argument. 
If  I  thought  that  sect.  11,  sub-sect.  4,  of  the  Act 
did  provide  for  the  grant  of  a  licence  on  terms, 
or  for  the  renewal  of  a  licence  upon  a  condition,  I 
should  have  agreed  with  my  brother  Kennedy. 
But  it  seems  to  me  that  wben  we  look  at  the 
language  of  the  section,  the  previous  legislation 
and  the  nature  of  the  remedy,  it  is  perfectly  clear 
that  what  is  indicated  by  the  words  "  on  renewing 
any  such  licence,"  is  only  the  occasion  or  the  time 
at  which  the  order  is  to  be  made,  and  not  a  term 
of  the  renewal  of  the  licence.  This  view  is  borne 
out  in  Bruce  Williamson's  Book  on  Licensing, 
p.  627.  On  the  29th  Feb.  this  licence  was  renewed, 
and  it  was  quite  impossible  for  anyone  to  say 
after  that  renewal  that  the  licence  was  conditional 
at  all.  That  anb-aection  contemplates  not  a  con- 
ditional renewal  of  the  licence,  bnt  the  making  of 


an  order  which  must  take  some  time  to  cany  into 
effect.  If  sub-sect.  4  had  made  this  a  oonditiimal 
renewal  on  terms,  then,  no  doubt,  the  argument 
against  this  rule  would  have  been  right,  but^  as  I 
have  said,  the  sub-section  seems  to  me  merely  to 
indicate  the  time  at  which  the  order  for  these 
atructural  alterationa  may  be  made.  I  may  also 
obaerve  that  the  prohibition  to  the  recorder  con- 
tained in  sect.  165  of  the  Municipal  Corporations 
Act  1882  ia  really  not  a  prohibition  againat  his 
doing  anything  with  regard  to  the  licensed 
premiaes,  but  only  a  prohibition  againat  his. 
dealing  with  the  licence  itaelf.  Then  there  is  th» 
further  point,  that  under  sab-seot.  4  of  sect.  11 
we  have  these  words  that  the  order  shall  be  sub- 
ject to  an  appeal  to  a  court  of  quarter  sessions, 
*'  as  provided  by  the  Alehouse  Act  1828,"  and 
then  we  have  a  penalty  not  exceeding  20(.  a  day 
fornon-oompliancewith  the  order  as  to  alterations. 
So  that  the  Legislature,  by  the  language  used, 
has  taken  these  proccedinga  out  of  the  category  o£ 
conditional  renewals.  If  there  were  a  non-com- 
pliance with  the  order,  it  would  not  be  a  breach 
of  the  licence,  but  the  licensed  person  would  be 
summoned  under  the  aub-section  for  such  non- 
compliance. Under  these  circumstances  it  seems 
to  me  that  the  Legialature  haa  in  terma  created 
a  distinct  remedy  for  the  breach  of  the  order, 
which  takes  the  matter  outside  the  category  of 
conditional  renewals,  and  therefore  I  think  tho 
appeal  is  within  the  jurisdiction  of  the  recorder. 
In  my  opinion  the  rule  should  be  made  absolute. 

jBu2e  dbtoUtU. 

Solicitors  for  the  appellant.  Woodcock,  Rylandy 
and  Parker,  for  John  IVall,  Bath. 

Solicitors  for  the  recorder,  Gribble,  Oddie, 
Sinclair,  and  John$on,  for  £.  Newton  Fuller, 
Bath. 


BAILWAT  AVD  CAlTAIi  C01CKI8SI0H 
COUKT. 

April  26  and  May  6. 

(Before  Wbioht.  J.,  Sir  Fbbdbbick  Pebl,  aaci 

Yisoount  GoBHAM.) 

Lord  Bothbchild  and  othebs  v.  Gbahd 

Junction  Canal  Compast.  (o) 

Canal — Keeping  branch  open — Obligation  of  canal 
company — Power  to  make  branch  as  feeder — 
Subsequent  power  to  make  navigable — Part  of 
branch  kept  open  for  traffic — Part  closed  anA 
used  as  feeder — Obligation  to  keep  whole  branch 
open — '•  Reasonable  facilities  " — Grand  Junctuy.^ 
Canal  Acts  1793  and,  1794  (33  Gieo.  3,  c.  hacz., 
s.\;  34  Geo.  3,  c.  xxiv., ».  1) — Railway  and  Canal 
Traffic  Act  1854  (17  &  18  Vict.  «.  31),  «.  2. 

A  eanal  company  were  avihorited  by  their  speeicd 
Act.  passed  in  1793,  to  oonstrvct  a  canal  for 
navigahle  purposes,  to  levy  rates,  and  to  eonttrwet 
(amongst  other  things)  reservoirs  and  feeders  for 
supplying  the  canal  with  water ;  and  all  persons 
were  to  have  the  right  of  navigating  and  usiny 
the  canal  on  payment  of  the  specified  rates,  the 
owners  of  adjoining  lands  having  some  special 
privileges  of  navigation.  Under  this  power  to 
make  feeders,  a  cut  or  branohfromthe  main  canal, 
some  seven  miles  in  length,  was  begun,  and,  by  a 
special  Act  passed  in  the  following  year,  the 

(a)  Bsponed  by  W.  W.  OSB,  £iq.,  B«nlstar.«t-LftW. 
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company  were  "authorieed  and  empowered  to 
mcuce  navigable "  thi*  out,  which  wat  at  first 
■intended  to  aet  only  aa  a  feeder,  and  to  make 
aipplieable  to  it  the  provitione  of  the  previoue 
Aet  as  to  ilie  levying  of  rates  and  the  rights  of 
adjoining  owners  of  land  to  use  the  branch, 

JThe  branch  was  opened  for  trajie  before  the  year 
1800,  and  continued  to  be  used  as  a  navigable  cut 
or  branch  down  to  1898,  when,  owing  to  the 
seareity  of  waier  through  drought,  the  company 
drew  Off  the  waier  from  the  greater  pari  of  the 
hranch  for  the  supply  of  their  canal,  and  that 
part  of  the  branch  had  since  been  closed  for 
navigable  purposes  and  used  only  as  a  feeder ; 
but  the  remainder  of  the  branch — the  two  miles 
^nearest  the  m.ain  line — had  continued  to  be  and 
was  open  and  used  for  traffic.  The  company 
refus^  to  reopen  the  closed  part  of  the  branch 
for  traffic. 

Upon  an  application  by  adjoining  landowners, 
under  the  "  reasonable  families  "  clauses  of  the 
Sailway  and  Canal  Traffic  Acts,  to  compel  the 
company  to  reopen  the  whole  branch  for  traffic, 
the  company  proved  that,  having  regard  to  the 
dwindling  traffic  on  the  branch,  the  very  large 
cost  necessary  to  reinstate  it,  and  the  extra  cost 
of  maintaining  it,  if  opened,  owing  to  the  porous 
nature  of  the  chalk  soU  through  which  it  was 
constructed,  the  traffic  would  not  be  sufficient  to 
compensate  them,  for  the  outlay. 

Meld,  that,  as  the  provision  in  the  second  Act  to 
maJce  tfu  cut  navigable  was  permissive  only  and 
not  obligatory,  and  as  the  power  under  the 
earlier  Act  to  make  the  branch  as  a  feeder  was 
not  taken  away  by  the  power  in  the  second  Act 
to  make  it  navigable,  the  company  were  entitled 
to  keep  the  out,  or  any  part  of  it,  opvn  at  a  feeder 
only,  without  thereby  incurring  any  obligation 
to  maintain  and  keep  it  open  for  traffic ;  that  the 
mere  fact  that  the  company  kept  a  part  open  for 
traffic  did  not  impose  upon  them  the  obligation 
of  keeping  the  whole  branch  open  for  traffic ;  and 
wot  the  court  could  not,  under  colour  of  giving 
■reasonable  facilities  under  the  Traffic  Acts,  order 
the  company  to  work  what  they  were  not  eom- 
pelUMe  to  work,  arid  were  not  in  fact  working ; 
^nd,  further,  upon  the  facts,  that,  as  the  company 
had  shown  that  the  cost  of  restoring  and  main- 
taining the  branch  for  traffic  would  be  far  in 
excess  of  any  advantage  likely  to  accrue  either  to 
the  applicants  and  persons  using  the  branch,  or 
to  the  company  themselves,  the  facilities  claimed 
were  ru)t  "  reasonable  facilities." 
Per  Sir  Frederick  Peel :  As  an  integral  portion  of 
the  branch  was  maintained  for  traffic  and  tolls 
levied  thereon,  the  entire  branch,  as  being  one 
concern,  came  uiithin  the  Traffic  Aet  1854,  and 
the  onus  was  thereby  thrown  on  the  company  of 
shoioing  that  they  had  reasonable  grounds  for 
not  reinstating  the  branch,  which,  upon  the  facts, 
they  had  done. 

Application  to  the  Bailway  and  Oanal  Com- 
mission Court. 

Tiie  applicants  were  Lord  Bothschild,  Alfred 
de  Bothscbild,  Ladj  Loaisa  de  Bothschild,  and 
fitewart  William  Jenney,  and  the  defendants  were 
the  Grand  Junction  Canal  Company. 
The  applicants  in  their  application  stated : 
1.  They  were  the  owners  and  ocoupiers  of 
certain  fimus  and  lands  adjoininj;  the  Wendover 
cnt  or  branch  of  the  defendant  company's  canal. 


2.  Until  the  year  1899,  or  thereabouts,  this 
branch  canal  was  maintained  by  the  defendant 
company  in  a  navigable  condition  fit  for  traffic, 
and  was  used  by  the  applicants  and  their  tenants 
as  a  means  of  carrying  manure  and  agricultural 
produce  to  and  from  the  farms  and  lands  owned 
or  occupied  by  them  as  aforesaid. 

3.  In  or  about  the  year  1899,  the  water  in  the 
branch  canal  (except  the  part  lying  between  the 
main  oanal  and  Tring  Ford)  was  drawn  off  by 
the  defendant  company,  and  the  branch  canal 
(except  as  aforesaid)  thereby  became  and  had 
ever  since  remained  entirely  closed  to  traffic. 

4.  The  defendant  company  had  continued  to 
use  the  bed  of  the  branch  canal,  or  some  portion 
thereof,  for  the  purpose  of  conducting  to  their 
storage  reservoirs  at  Wilstone  a  supply  of  water 
drawn  from  the  surface  or  springs  of  the  sur- 
rounding district. 

5.  The  action  of  the  defendant  company  in 
suspending  the  traffic  on  the  branch  canal  caused 
and  was  causing  great  inconvenience  and  damage 
to  the  applicants  and  their  tenants  and  other 
persons  owning  or  occupying  land  in  the  ueigh- 
bourLoad,  and  had  injuriously  affected  the  agri- 
culture of  the  district,  and  the  rental  value  of  the 
farms  in  the  vicinity  of  the  branch  canal. 

6.  Shortly  after  the  traffic  on  the  branch  canal 
had  been  discontinued  as  aforesaid — namely,  on 
the  13th  March  1900 — a  memorial  in  the  following 
terms  was  sent  to  the  directors  of  the  defendant 
company  with  a  covering  letter  from  the  appli- 
cant Stewart  William  Jenney : 

To  the  Bireotori  of  the  Qrand  Jnnotion  Canal  Com- 
pany.— 'We  the  undersigned,  beingr  oiniera  and  ooonpieis 
of  land  through  which  the  Wendover  arm  of  the  Qrand 
Janotion  Canal  paaae*  and  other  interested  persons  in 
the  neighbonrhood,  detira  to  represent  the  great  inoon- 
Tenienoe  that  is  oansed  by  the  oanal  remaining  so  long 
unfit  for  use,  and  ask  that  you  will,  as  soon  as  possible, 
render  the  same  servioeable  for  the  oonveyanoe  of 
manure,  straw,  &o.,  as  heratofoie. 

The  above  memorial  was  signed  by  or  on  behalf 
of  the  applicants,  and  by  a  large  number  of  other 
persons. 

7.  In  answer  to  the  memorial  the  following 
letter  was  received  from  the  managing  director 
of  the  defendant  company : 

26th  July  1900.— Dear  Sir,  —  Wendover  Arm.  —  I 
brought  your  letter  of  the  14th  Inst,  under  the  oon- 
sideration  of  my  committee  yesterday,  and  am  directed 
to  say  that,  prior  to  the  arm  being  putially  closed,  the 
traffic  was  so  limited  that  it  was  hardly  worth  con- 
sidering. If,  however,  you  will  inform  me  what  amount 
of  traffic  per  annum  the  memorialists  are  prepared  to 
guarantee  for  the  next  five  years,  my  committee  will 
reconsider  the  question  of  reopening.  —  Tours  truly, 
Hubert  Xhoiias. — S.  W.  Jenney,  jun.,  £sq.,  Drayton 
Lodge,  Triog. 

8.  The  applicants'  solicitor  subsequently  inter> 
viewed  the  managing  director  of  the  defendant 
company,  and  was  informed  by  him  that  com- 
pliance with  the  request  of  the  memorialists  was 
a  matter  of  difficulty,  owing  to  the  general 
scarcity  of  water  at  that  time. 

9.  On  the  2nd  Sept.  1903  the  applicants'  soli- 
citor wrote  to  the  managing  director  of  the  defen> 
dant  company  as  follows  : 

Tring,  2nd  Sept.  1903.— Dear  Sir,— Wendover  Branch.    ^ 
— My  clients  have  allowed  the  question  of  the  reopening 
of  this  branch  oanal  to  stand  over,  oiring  to  the  diffl 
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enltie*  wbioh  they  felt  the  oompuiy  were  plsoed  in  by 
the  loaraity  of  water.  As  tiiete  is  now  plenty  of  water 
in  the  diatiict,  I  shall  be  glad  to  hear  whether  it  is  the 
intention  of  the  oompany  to  ezeonte  the  necessary 
repairs  and  to  reopen  the  branch,  and,  if  so,  how  soon  P 
— Yonrs  faithfolly,  A.  W.  Vairet. — Hubert  Thomas, 
Esq.,  Qrand  Jonotion  Canal  Company. 

10.  The  roply  of  the  managing  director  was  as 
follows : 

Qrand  Janotion  Canal,  21,  Snrrey-street,  Strand, 
W.C.,  2lBt  Oct.  1903.— Dear  Sb,— WendoTer  Ann.— 
Yonr  letter  of  the  2ad  inst.  has  been  before  my  direotors, 
and  I  am  instmoted  to  say  that  they  regret  they  oannot 
see  their  way  to  comply  with  yonr  reqaest  and  reopen 
the  above  canal  from  Tring  Ford  to  Wendorer,  as  they 
have  no  reason  to  belieTe  the  traffic  woold  jaitify  the 
necessary  expenditure.  At  the  same  time,  if  yonr 
clients  are  disposed  to  groarantee  the  company  a  reason- 
able return  on  the  expenditure  required  to  comply  with 
their  wishes,  I  have  no  doubt  my  board  would  further 
consider  the  matter. — Yours  truly,  Hubebt  Thouas. — 
A.  W.  Vaisey,  Ecq.,  Solicitor,  TriDg. 

11.  The  applicants  were  not  willing  to  enter 
into  any  sucn  guarantee  with  the  defendant  com- 
pany, and  the  defendant  company  still  refused  to 
make  the  hranch  canal  navigable  and  fit  for  traffic 
in  accordance  with  the  applicants'  request. 

12.  The  applicants  wonld  contend  that  the 
defendant  company  were  by  law  required  to  main- 
tain the  whole  of  the  branch  canal  in  a  navigable 
condition,  and  to  afford  facilities  for  traffic 
thereon,  so  long  as  the  same  formed  part  of  the 
general  undertaking  of  the  defendant  company,  or 
was  used  for  any  purpose  in  connection  therewith. 

The  applicants  accordingly  applied  to  the  court 
of  the  Uailway  and  Canal  Commission,  under 
sect.  2  of  the  Railway  and  Canal  Traffic  Act  1854, 
sect.  6  of  the  Begulation  of  Railways  Act  1873, 
and  sects.  8  and  9  of  the  Railway  and  Canal 
Traffic  Act  1888,  for  an  order  restraining  the 
defendant  company  from  permitting  or  snfler- 
ing  the  Wendover  Branch  Canal  to  remain 
unrepaired  and  without  proper  supplies  of  water, 
and  otherwise  not  in  good  working  condition,  and 
enjoining  the  defendant  company  to  keep  and 
maintain  the  branch  canal  thoroughly  repaired 
and  in  good  working  condition,  so  as  to  afford 
facilities  for  traffic  thereon,  and  to  preserve  the 
supplies  of  water  to  the  same. 

Toe  defendants  in  their  answer  stated  that : 

The  defendants  admitted  the  facts  stated  in 
pars.  1,  2,  3,  and  4  of  the  application,  and  also 
the  documents  set  out  and  the  facts  stated  in 
pars.  6  to  11  inclusive. 

They  denied  that  their  action  caused  or  was 
causing  inconvenience  or  damage  to  the  applicants 
or  their  tenants,  or  other  persons  owning  or 
oocnj^ing  land  in  the  neighbourhood  of  the 
Wendover  cut,  and  they  denied  that  it  had 
injuriously  affected  the  agriculture  of  the  district 
or  the  rental  value  of  the  farms  in  the  vicinity  of 
the  cnt;  and  they  denied  that'  they  were  by  law 
required  to  maintain  the  whole  or  any  part  of  the 
out  in  a  navigable  condition,  or  to  afford  facilities 
for  traffic  thereon,  so  long  as  the  same  formed 
part  of  their  general  undertaking,  or  was  used  for 
any  purpose  in  connection  therewith. 

The  cat  was  not  originally  made  for  the  con- 
veyance of  traffic,  but  as  a  feeder  for  supplying 
water  to  the  reservoirs  and  main  line  of  the  canal. 

By  the  Act  34  Ceo.  3  r.  xxiv.,  s.  1,  the  defen- 
dants were  authorised  and  empowered  to  make 


navigable  the  cat  in  the  Act  referred  to  as  "  the 
cat  or  feeder  now  making,  or  intended  to  be 
made,  from  the  town  of  Wendover,  in  the  county 
of  Backingham,  to  the  summit  level  of  the  said 
Grand  Junction  Canal  at  Balboume,  in  the  said 
parish  of  Tring." 

For  many  years  past  the  traffic  on  the  cut  had 
been  exceedingly  small,  and  it  had  been  main- 
tained and  kept  open  for  traffic  at  a  heavy  loss. 
The  drawing  off  of  the  water  by  the  defendants 
was  necessary,  owing  to  the  long  continued 
drought,'  in  order  to  replenish  their  reservoirs, 
which  were  at  the  time  seriously  depleted,  and  to 
keep  the  main  line  of  the  canal  open  for  traffic. 
The  withdrawal  of  the  water  from  the  cut  neces- 
sarily caused  damage  to  the  puddling  thereof  and 
other  works,  and  the  defendante  would  have  to 
expend  a  very  large  sum  of  money  l>efore  the  cut 
coald  be  again  opened  for  traffic. 

The  defendante  submitted  that  the  court  had 
no  jurisdiction  to  make  the  order  applied  for, 
and  that  the  facilities  for  traffic,  which  were 
claimed,  were  not  reasonable  facilities. 

The  Grand  Janotion  Canal  Company  was 
formed  in  the  year  1793  under  the  Act  33  Geo.  3> 
o.  Ixxx.,  and  sect.  1  of  that  Act  enabled  "the 
company  .of  proprietors  "  to  constraot  a  canal,  to 
be  called  the  "  Grand  Junction  Canal,"  from  the 
Oxford  Canal  Navigation,  in  the  county  of 
Northampton,  to  join  the  river  Thames  at 
Brentford,  in  the  county  of  Middlesex,  and  alse 
certein  collateral  cute  from  the  oanal,  and  the 
section  also  gave  the  oompany  of  proprietors 
power  to  construct  tunnels,  feeders,  aqueducts, 
and  channels  for  supplying  their  reservoiis, 
oanal,  and  collateral  outs  with  water,  and  to 
execute  various  other  works  in  connection  there- 
with. 

This  Act  was  extended  and  amended  by 
an  Act  in  the  following  year — 1794— namely, 
the  Act  34  Geo.  3,  o.  xxiv.,  which,  in  sect.  1, 
gave  the  company  of  proprietors  power  to 
make  certain  navigable  cuts  to  join  collateral 
cuts  or  the  main  line  of  the  oanal,  "and  also 
to  make  navigable  the  cut  or  feeder  now 
making,  or  intended  to  be  made,  from  the 
town  of  Wendover,  in  the  county  of  Backingham 
to  the  summit  level  of  the  said  Grand  Junction 
Canal  at  Bulboume,  in  the  said  parish  of  Tring." 
Under  these  powers  the  cut  now  in  question, 
called  the  Wendover  cut  or  arm,  was  constructed 
and  was  made  navigable  before  the  year  1800.  It 
went  from  the  main  line  of  the  canal  at  Port 
Marsworth  to,  and  ended  at,  Wendover,  and  was 
about  seven  miles  in  length. 

In  1896  the  company  put  a  lock  across  the 
oat  at  Tring  Ford,  which  was  about  two  miles 
from  the  main  canal  line  and  about  five  miles 
from  Wendover. 

In  1898  or  1899,  owing  to  the  long-continued 
drought  and  consequent  scarcity  of  water  in 
the  neighbourhood,  the  company  drew  off  the 
water  from  that  part  of  the  cut  which  was 
between  the  lock  at  Tring  Ford  and  Wendover, 
and  used  this  water  for  the  supply  of  the  reser- 
voirs for  their  main  line. 

Up  to  the  time  of  the  drawing  off  of  the  water, 
the  whole  seven  mile&  of  the  cut  from  the  main 
line  to  Wendover  was  navigable,  and  had  been  so 
used  for  navigable  purposes  since  its  opening,  and 
the  adjoining  owners  and  farmers  through  whose 
lands  it  passed  used  it  for  the  purpose  of  oonvey- 
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iog  farm  produce — chiefly  hay  and  straw— to 
London  for  sale,  and  for  bringing  back  manure 
from  London  for  their  farms. 

The  five  miles  of  the  cnt  between  Tring  Ford 
and  Wendover,  which  was  closed  in  1899,  had 
never  since  been  opened  for  navigable  pur- 
poses, but  it  had  been  used  as  a  feeder  for  the 
supply  of  a  certain  reservoir  and  the  main  line. 
So  that  at  the  date  of  the  application  the 
position  was  that  only  two  miles  of  the  cat — 
namely,  from  the  main  line  to  Tring  Ford — was 
open  for  navigable  purposes,  the  remaining  five 
miles  from  Tring  Ford  to  Wendover  being  closed 
for  navigable  purposes  and  being  used  by  the 
company  as  a  feeder  only. 

The  applicants,  who  were  owners  of  property 
mnning  along  this  branch  canal  and  who,  as 
such,  had  certain  special  privileges  under  the 
Acts,  complained  that,  by  reason  of  the  dosing  of 
this  part  of  the  branch,  the  tenants  of  their  farms 
were  put  to  serious  inconvenience  and  loss  in  not 
being  able  to  send  away  their  farm  produce  by 
the  canal  as  before,  and  in  not  being  able  to 
get  manure  from  London  for  their  farms,  and 
that  their  farms  were  of  less  letting  valae  in  con- 
sequence. 

Evidence  was  given  on  behalf  of  the  applicants 
by  Lord  Rothschild's  agent,  a  farmer  through 
wiiose  farm  the  branch  ran,  and  Mr.  Jenney,  one 
of  the  applicants,  to  the  effect  that  when  this 
branch  was  open  for  navigation  purposes  it  was 
very  largely  used  by  farmers  and  tenants  of  the 
applicants  for  sending  their  hay  and  straw  by 
boat  down  the  branch  and  aJong  the  main  canal 
to  London  for  sale  there,  and  that  they  brought 
back  in  the  same  way  manure  from  London  for 
manuring  their  farms ;  that  the  closing  of  the 
branch  considerably  affected  the  value  of  the 
farms  in  the  locality  inasmuch  as  the  farmers 
had  not  the  same  facilities  for  sending  their  farm 
produce  to  the  'London  markets,  and  that  they 
did  not  get  the  same  quantity  of  manure,  so  that 
the  land  was  not  so  well  manured ;  that  tenants 
had  complained  to  their  landlords  of  the  serious 
loss  and  inconvenience  to  them  of  the  closing  of 
the  branch,  and  that  the  letting  value  of  the 
farms  was  considerably  diminished. 

For  the  defendants  evidence  was  given  by  the 
genera]  manager  of  the  company,  the  engineer  of 
the  company,  and  by  the  manager  of  the  Regent's 
Canal  Company,  to  the  following  effect :  The 
cut,  which  was  all  on  a  level  in  connection  with 
the  Tring  summit,  was  constructed  in  a  chalk 
formation,  and  the  company  had  great  diflSculty 
in  keeping  it  open  and  keeping  the  water  in  it, 
as  the  water  percolated  through  the  porous  strata 
of  the  chalk,  and ,  on  that  account  it  required  a 
large  amount  of  water  for  its  upkeep.  During 
the  last  fifty  or  sixty  years  it  had  cost  the  com- 
pany some  12,0002.  as  a  special  expenditure  (not 
maintenance)  to  keep  the  cut  watertight  and 
navigable,  and  that  they  had  in  1856  to  asphalt 
the  bottom  for  some  two  or  three  miles.  In  1896 
they  had  put  a  lock  across  the  cat  at  Tring  Ford 
about  two  miles  from  the  main  line.  They  con- 
structed this  lock  for  the  purpose  of  conserving 
the  main  line  waters,^d  keeping  their  main  line 
traflBc  open.  In  1898,  there  having  been  a  period 
of  considerable  drought,  the  company  had  great 
difficulty  in  keeping  up  the  supply  of  water  and 
in  finding  the  water  for  their  main  line,  and  it 
was  most  important  for  them  to  keep  their  main 


line  between  London  and  Birmingham  properly 
supplied  with  water  and  as  a  going  concern  tor 
navigable  purposes.  For  that  purpose  they  n- 
quired  all  the  water  they  could  get  from  Wen- 
dover and  Tring,  and  they  put  that  water  into 
their  storage  reservoira  and  pumped  it  into  the 
two  miles  of  this  branch  left  open,  and  that  was 
necessary  for  keeping  open  their  general  system. 
Then,  with  regard  to  the  traffic  on  the  branch,  the 
traffic  had  been  for  many  years  before  the  branch 
was  closed  a  dwindling  traffic.  In  1883  the  traffic 
was  12,838  tons,  producing  11002. ;  in  1893  it  wag 
4857  tons,  producing  4232.  In  1894  the  Metro- 
politan  Railway  was  opened  to  Wendover,  and 
that  took  away  some  of  their  traffic  (including 
the  whole  of  their  coal  traffic),  and  in  that  year  the 
traffic  was  2600  tons,  producing  2012.  In  1896  and 
1897  the  traffic  remained  at  a  little  over  2000  tons, 
producing  an  average  of  about  1402.  a  year,  and 
the  company's  contention  was  that  the  small 
amount  of  traffis  would  not  justify  them  in  re- 
opening the  branch.  With  regard  to  the  reopen- 
ing of  the  branch,  there  was  now  ample  water 
for  the  purpose,  but  the  effect  of  the  drawing  off 
of  the  water  on  the  bed  and  structure  of  the 
canal  had  been  to  aggravate  the  state  of  things 
existing  before  the  lock  was  made  and  practically 
to  destroy  the  whole  works  of  the  canal,  and 
that  to  reopen  this  branch  for  navigation  pur- 
poses would  require  an  expenditure  of  at  least 
22,0002.,  which  would  be  the  least  sum,  from  a 
business  point  of  view,  which  would  be  required 
to  put  the  branch  into  order  as  a  going  concern. 
The  two  miles  from  the  main  line  to  the  lock  at 
Tring  Ford  were  open  and  used  for  navigation 
purposes.  With  regard  to  the  obligation  to 
carry  manure  free  of  cost,  the  view  of  the  com- 
pany was  that  this  exception  as  to  manure  in 
the  special  Act  only  applied  to  manni-e  that  was 
taken  from  one  part  of  the  canal  to  another, 
so  that  the  part  of  the  manure  that  came 
from  London  did  not  come  under  the  exception 
or  privilege,  and  that  the  manure  traffic  all  came 
from  London  and  was  charged  and  paid  toll  aa 
manure. 

The  Act  33  Geo.  3,  c.  Ixxx.,  was  "  An  Act  tor 
making  and  maintaining  a  navigable  canal  from 
the  Oxford  Canal  Navigation,  at  Brauuston,  in 
the  county  of  Northampton,  to  join  the  river 
Thames  at  or  near  Brentford,  in  the  county  of 
Middlesex,  and  also  certain  collateral  cuts  from 
the  said  intended  canal."  It  contained  the  fol- 
lowing preamble : 

Whereas  it  is  praotioable  to  make  and  maintain  a  oanal 
for  the  navigation  of  boats,  barges,  aad  other  vessels, 
from' the  present  Oxford  Canal,  in  the  parish  of  Brann- 
ston,  in  the  ooonty  of  Northampton,  through,  by,  or 
near  the  towns  of  Daventry,  Newport  Fagnel),  Leighton 
Bazzard,  Bickmansworth,  and  TJxbiidge,  in  the  several 
oonnties  of  Northampton,  Baokingham,  Bedford,  Hert- 
ford, and  Middleeez,  to  nnite  with  the  rirer  Thames  at 
or  near  Brentford,  in  the  ooonty  of  Middlesex,  and  also 
certain  collateral  onts,  hereinafter  desoribed,  to  commani- 
oata  with  the  said  intended  canal,  whioh  said  oanal  and 
collateral  cnts  will  open  a  certain  oommnnioation  for  the 
cheap  and  easy  oonveyanca  of  goods,  wares,  provisions, 
and  merohandiee,  and  all  heavy  commodities,  between 
the  Irish  and  Britieh  Channels,  and  the  ports  of  Hull 
and  London,  and  the  several  intermediate,  popnloos, 
and  mannfaotnring  towns  and  places  through,  and  by 
means  of,  several  canals  already  made  in  this  kingdom,  . 
whereby  the  intercourse  of  trade  and  commerce  between 
the  several  places  aforesaid  will  be  greatlv  T>roinote<t 
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«nd  faoilitatad,  mMiiifaotaiM  enoooiaged  and  inoreased, 
«nd  the  agrionltaTe  of  the  ooimtry,  ti^ronerhont  the  line 
and  neighbonrhood  of  the  aaid  canal  and  collateral 
«nta,  materially  aaaieted,  by  being  supplied  with  lime 
and  other  mannre  at  a  moderate  expense,  and  will  tend 
Tery  much  to  rednoe  the  price  of  coals  thronghont  the 
whole  line  and  neighbourhood  of  the  said  canal  and  cute, 
•nd  will  be  in  other  respects  of  great  pnblic  utility  ;  bnt 
the  aamo  oaniiot  be  effected  withont  the  aathority  of 
Parliament.     .     .    . 

Then  the  seofcion  incorporated  the  proprietors. 

And  they  are  hereby  nnited  into  a  company 
ior  the  carrying  on,  making,  completing,  and  main- 
taining the  said  intended  navigable  canal  and  col- 
lateral cnts  pauable  for  boats,  barges,  and  other 
▼eisels  according  to  the  mles,  orders,  and  directions 
hereinafter  expressed,  and  shall  for  that  purpose  be  one 
body  politick  and  corporate,  by  the  name  and  siyle  of 
the  Company  of  Proprietors  of  the  Grand  Junction 
Oanal,  and  by  that  name  shall  have  perpetual  suooession 
and  shall  have  a  common  seal,  and  by  that  name  shall 
-and  may  sue  and  be  sued  ;  and  that  the  said  company 
of  proprietors  shall  and  may  have  power  and  authority 
to  purchase  landa  to  them  and  their  successors  and 
assigns,  for  the  nse  of  the  same  navigation,  withont 
incurring  any  of  the  penalties  or  forfeitures  of  the 
statutes  of  mortmain ;  and  the  said  company  of  pro- 
prietors shall  be  and  are  hereby  authorised  and 
impowered,  by  themaelTee,  their  deputies,  agents, 
officers,  workmen,  and  servants,  to  make  and  complete  a 
oanal,  to  be  called  the  Grand  Junction  Canal,  ana  to  be 
navigable  and  passable  for  boats,  barges,  and  other 
▼esaels,  from  and  ont  of  the  Oxford  Canal,  in 
the  pariah  of  Brannafam  aforesaid,  into  and  through 
the  several  parishes,  townships,  hamlets,  or  places  of 
.  .  .  [the  places  were  then  specified]  to  nnite  with 
the  river  Thames  at  the  place  where  the  eastern  branch 
of  the  river  Brent  is  received  by  the  river  Thames  ;  and 
also  to  make  a  collateral  cut  for  the  navigation  of  boats, 
barges,  and  other  vessels,  to  branch  from  and  out  of  the 
said  intended  canal  in  the  said  parish  of  Daventry,  to 
he  north-eaat  end  of  the  town  <rf  Daventry  aforesaid  " 
[and  other  collateral  cots  "  for  the  like  purpose  "  to 
liorthampton.  Old  Stratford,  and  Watford]  and  to  supply 
the  said  intended  canal  and  collateral  cuts  whilst  making, 
and  at  all  times  for  ever  after  the  same  shall  be  made, 
with  water  from  all  such  brooks,  springs,  streams, 
rivulets,  rivers,  waters,  and  watercourses,  which  are  or 
ehall  flow  or  be  found  in  digging  or  making  the  said  canal 
and  collateral  outs  respectively,  or  within  the  distance 
of  five  miles  from  either  or  each  of  the  two  head  levels 
of  the  said  intended  navigation  at  or  near  Braunston  and 
Harsworth  aforesaid  respectively,  and  within  the 
distance  of  three  miles  from  any  otiier  part  of  the  said 
oanal  and  the  several  collateral  outs  aforesaid,  or  any 
of  them,  or  from  any  reservoir  or  reservoirs  which  shall 
belong  thereto;  and  also  to  erect  and  make,  at  such 
place  or  places,  such  fire  engines,  or  other  machines, 
and  ench  reservoirs  for  supplying  with  water  the  said 
intended  oanal  and  collatenl  oats,  or  any  of  them,  or 
any  part  or  parts  thereof,  or  any  mill  which  may  be 
affected  in  consequenoe  of  this  Act,  and  also  saoh  and 
so  many  soughs,  tunnels,  feeders,  aqueducts,  and 
channels,  for  supplying  the  said  reservoirs,  oanal,  and 
collateral  cuts  with  water,  and  for  conveying  water 
from  any  such  reservoirs  to  the  said  canal  and  collateral 
outs,  as  by  the  said  company  of  proprietors  shall  be 
deemed  necessary  and  proper ;  .  .  •  and  for  the 
purposes  aforesaid,  the  said  company  of  proprietors, 
their  depnties,  servants,  agents,  and  workmen,  are 
hereby  authorised  and  impowered  to  enter  into  and  upon 
the  lands  and  grounds  of  any  person  or  persons,  .  .  . 
and  to  survey  and  take  levels  of  the  same,  or  any  part 
,  thereof,  Mid  to  set  ont  and  ascertain  snoh  parts  thereof 
as  they  shall  think  neoessary  and  proper  for  making 
the  said  intended  canal  and  oollateral  outs,  and  any 


■nch  leasrvoir  or  reservoirs,  feadors  and  aqnedoets,  and 
all  such  other  works,  matters,  and  oonvenienoies,  as 
they  shall  think  proper  and  neoessary  for  makini, 
effecting,  preserving,  improving,  completing,  main- 
taining, and  easy  o^ng  the  ai^  intended  oanal  and 
collateral  cats  and  other  works    .    .    . 

Sect  67  gave  the  oompany  power  to  demand 
and  recover  the  several  rates  therein  specified  for 
the  tonnage  and  wharfage  of  all  goods  conveyed 
or  carried  bjr  them  on  the  canal  or  collateral  cats. 

Seot.  74.  All  persans  whomsoever  shall  have  ftei 
liberty  to  use,  with  horsee,  cattle,  and  oarrisges,  ths 
the  private  roads  and  ways  (except  the  towing  pailii), 
and  likewise  the  slaioes,  trenches,  or  passages,  to  be 
made  by  virtue  of  this  Act,  for  the  purpose  of  oonveyisg 
any  minerals,  merchandise,  timber,  or  other  goods, 
wares,  merchandise,  and  other  things,  to  or  from  the 
said  oanal  and  collateral  outs,  and  every  part  thereof, 
without  paying  anything  for  the  same ;  and  also  to 
navigate  and  pass  upon  and  nse  the  said  canal  and 
collateral  outs  with  any  boats  or  vessels  (of  pleasure  or 
otherwise),  and  to  employ  the  said  wharfs  and  quays  for 
loading  and  unloading  such  minerals,  merchandise, 
timber,  and  other  goods  and  things,  and  also  to  use  the 
said  towing  paths,  with  men,  or  with  horses,  or  other 
cattle,  for  haling  and  drawing  snoh  boats  and  vessels, 
npon  payment  of  such  rates  as  shall  be  demanded  by 
the  said  company  of  proprieton,  not  ezceeding  the 
sums  hereinbefore  mentioned,  provided  the  sud  boats 
and  other  vessels  shall  not,  without  the  consent  of  the 
said  general  committee,  use  the  said  navigation  at  anj 
other  times  than  between  the  hours  of    .     .     . 

Sect.  97.  It  shall  be  lawfnl  for  any  person  or  peisoni 
owning  or  occupying  any  lands  or  gronnds  through 
which  the  said  canal  and  oollateral  outs,  or  any  of 
them,  or  any  works  thereunto  belonging,  shall  pass,  to 
have  and  use  any  boats  or  other  vessels  for  the  caniig* 
or  conveyance  of  any  dang,  marie,  soil,  or  oompoet  (lime 
and  limestone  excepted),  npon  the  said  oanal  and  ed- 
lateral  cnts,  or  any  of  them,  to  and  from  his,  her,  and 
their  lands  or  gronnds,  through  which  the  said  canal 
and  collateral  cuts,  or  any  of  them,  shall  so  pass,  for  the 
improvement  thereof,  without  paying  any  rate  whatever 
to  the  said  company  of  proprietors  for  the  same,  and  for 
that  purpose  shall  have  liberty  to  make  use  of  the 
towing  paths,  wharfs,  and  quays  belonging  to  the  sud 
navigation,  so  as  that  the  public  business  of  such  wharfs 
and  quays  be  not  thereby  impeded  or  obstrncted,  and  so 
as  that  such  person  or  persons  do  not  suffer  such  dsng, 
marie,  soil,  or  compost  to  lie  npon  such  wharfs  and 
quays  longer  than  may  be  neoessary  for  loading,  un- 
loading, and  carrying  the  same  to  and  from  sneh  his, 
her,  or  their  lands  or  gronnds,  and  do  and  shall  make 
good  any  damages  that  may  be  done  to  the  sides  or 
banks  of  the  said  oanal  or  oollateral  outs,  or  any  psrt 
or  parts  thereof,  by  the  loading,  unloading,  or  dis- 
charging any  such  boats  or  other  vessels,  which  damigtt 
(in  case  of  any  difference  respecting  the  same)  shsll  be 
settled  and  ascertained  by  the  said  oommissioners,  bat 
no  such  boats  or  other  vessels  last-mentioned  shall  at 
any  time  pass  throagh  any  lock  without  paying  the 
tonnage  rates  to  which  other  boats  or  vessels  passing 
through  the  same  would  be  liable  by  the  rules  and 
provisions  hereinbefore  contained  and  set  forth. 

By  sect.  98,  certain  rights  of  lords  of  maaon 
and  owners  of  land  throngh  which  the  oanal, 
collateral  reservoirs,  &o.,  passed,  to  the  fisheiy 
were  preserved. 

The  Act  31  Geo.  3,  c.  xxiv.— passed  in  17W— 
was  intitnled : 

An  Act  for  making  oertain  navigable  cats  from  the 
towns  of  Buckingham,  Aylesbury,  and  Wendover,  m 
the  county  of  Buckingham,  to  commuDicate  with  the 
Grand   Janocion    Navigation,  aathorised  to  be  nsda 
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by  an  Aot  of  the  lut  lesaion  of  Farlument ;  and  for 
«in«»«imj  the  laid  Aot. 

After  reciting  the  preriooB  Act,  it  recited : 

And  whereas,  by  lerela  and  eorreys  lately  taken,  it 
appears  that  the  navigable  oats  hereinafter  desoribed 
may  be  made  to  join  and  oommoniaate  with  the  laid 
Giaod  Jnnotion  Navigation,  which  would  be  of  great 
benefit  and  advantage  to  all  person!  residing  or  having 
eitstes  near  the  said  onts,  and  of  pnblio  utility :  Bat 
the  game  oannot  be  effeoted  without  the  authority  of 
JBsrIiament :  be  it  enacted : 

Seot.  1.  That  it  shall  be  lawfnl  for  the  said  company 
of  proprietors,  and  they  are    hereby  aathoriaed   and 
empowered,  by  virtue  of  the  said  recited  Aot  and  this 
Aot,  by   themselves,   their  deputies,    agents,    officers, 
workmen,  and  servants,  to  make,  complete,  and  main- 
tain, a  navigable  cut  from  the  town  of   Buckingham 
...    to  join  the  collateral  cut  authorised  to  be  made 
by  tbe  said   Aot,  from  the   Qrand   Junction  Canal  to 
Old  Stratford  aforesaid ;  and  also  a  navigable  out  from 
tbe  town  of  Ayleabnry    .    .    .    and  also  to  make  navig- 
able the  out  or  feeder  now  making,  or  intended  to  be 
made,  from  the  town  of  Wendover,  in  the  county  of 
Buckingham,  to  the  summit  level  of   the  said  Grand 
Jmiotion   Canal  at  Bulboume,   in  the  said  parish  of 
Triog  ;  and  also  to  make,  create,  execute,  do,  and  per- 
form, all  such  works,  matters,  and  things  as  shall  be 
requisite  and  convenient  for  making,  completing,  and 
maintaining  the  said  several  outs  and  the  navigation 
thereof,  and  for  supplying  the  same  with  water,  according 
to  the  tme  intent  and  meaning  of  this  Aot ;  and  the 
■id  recited  Aot,  and  the  several  powers,  authorities, 
provisioBB,  rates  of  tonnage  and  wharfage,  and  other 
matters  and  things,  therein  contained,  so  far   as   the 
nature  and  dronmstances  of  the  case  will  admit  (subject 
to  the  several  altetations  and  amendments  hereinafter 
made  to  the  said  Act)  shall  be  used  and  exercised  by  the 
said  oompany   of  proprietors,  their  deputies,   agents, 
officers,  workmen,  and  servants,  and  slmll  be  applied, 
enforoed,  and  put  in  execution,  for  making,  completing, 
preserving,  and  niaintaining  the  said  several  outs,  and  for 
supplying  the  same  from  time  to  time  with  water,  and 
also  for  making,  erecting,  doing,  and  performing,  all  such 
other  works,  matters,  and  things,  as  they  shall  think  neoea- 
•ary  or  expedient  for  tbe  benefit  of  the  navigation  of  the 
said  several  cuts,  and  also  for  making  any  other  navig- 
able outs,  and  any  railways  or  roads,  to  or  from  the  cuts 
hereinbefore  desoribed,  and  for  defraying  the  expenses 
thereof  ;  and  shall  and  may  also  be  used  and  exercised 
by  the  owners  and  proprietors  of  lands  lying  near  or 
adjoining  to  the  said  outs,  or  any  of  them,  in  such  and 
the  like   manner,  and  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  the  several  powers,  autho- 
rities, provisions,  rates  of  tonnage  and  wharfage,  and 
other  ncatters  and  things,  contained  in  the  said  Act, 
were  repeated  and  re-enaoled  in  the  body  of  this  present 
Aot,  and  as  if  the  cuts,  and  other  works,  by  this  Aot 
authorised  to  be  made,  oompleted,  and  maintained,  had 
been  deeoribed  in  the  said  Act  as  part  of  the  works  to 
be  made  and  done  by  virtue  of  the  said  Act ;  and  the 
like  exemptions  from  the  payment  of  the  said  rates  of 
tonnage   and   wliarfage   as   are     allowed    by   the   said 
recited  Act,  for  or  in  respect  of  any  articles  which  shall 
be  navigated,   carried,   or   conveyed,   upon  the  Qrand 
Junction  Canal  and  collateral  outs  thereby  authorised 
to  be  made,  shall  be  allowed  for  or  in  respect  of  the  like 
kind  of  articles  which  shall  be  navigated,  carried,  or 
oonveyed,  npon  the  said  outs  hereinbefore  desoribed. 

Sect.  2  of  tbe  Railway  and  Canal  Traffic  Aot 
1854  (17  &  18  Vict.  o.  31)  provides  : 

Every  railway  company,  canal  company,  and  railway 
and  oaoal  company  shall,  according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  npon  and  from 
the  several  railways  and  oanals  belonging  to  or  worked   , 


by  snoh  companies  reepeetively  .  .  .  ;  and  every 
railway  oompany  and  oanal  oompaoy  .  .  .  havinff 
or  working  railways  or  canals  which  form  port  of  a 
continnoas  line  of  railway  or  oanal  or  railway  and  canal 
communication  .  .  .  shall  afford  all  due  and  reaaon- 
able  facilities  for  receiving  and  forwarding  all  the  traffio 
arriving  by  one  of  ench  railways  or  oanals  by  th» 
other.     .    .     . 

This  wag  amended  and  extended  as  to  through 
traffic  by  sect.  25  of  ^e  Rail  way  and  Canal 
Traffic  Act  1888. 

Seot.  45  of  the  Railway  and  Canal  Traffic  Act 
1888  (51  &  52  Yict.  o.  25)  (relating  to  the  abandon- 
ment of  canals)  provides : 

(1)  Where,  on  the  application  of  a  canal  oompany,  it 
appears  to  the  Board  of  Trade  that  any  canal  or  part  of 
a  oanal  beloDging  to  the  applicants  (hereinafter  referred 
to  as  an  unnecessary  canal)  is  at  the  time  of  making  the 
Rpplication  unnecessary  for  the  purposes  of  public 
navigation,  or  where,  on  the  application  of  any  local 
authority,  or  of  three  or  more  owners  of  lands  adjoining 
or  near  to  any  oanal  or  part  of  a  oanal,  it  appears  to 
the  Board  of  Trade  that  that  canal  or  part  of  a  canal 
(hereinafter  referred  to  as  a  derelict  canal)  has  for  at 
least  three  years  previously  to  the  making  of  the  appli- 
cation been  disused  for  navigation,  or,  by  reason  of  the 
default  of  the  proprietors  thereof,  has  become  unfit  for 
navigation,  or  that  the  lands  adjoining  or  near  thereto 
have  suffered  injury  by  water  that  has  escaped  from  th» 
derelict  canal,  and  that  the  proprietors  of  the  derelict 
canal  decline  or  are  nnable  to  effect  the  repairs  necessaiy 
to  prevent  further  injnry,  the  Board  of  Trade  may  by 
warrant  signed  by  their  aeoretary  authorise  the  abandon- 
ment by  the  existing  proprietors  of  snoh  unnecessary 
canal  or  such  derelict  canal,  and  after  the  granting  of 
the  warrant,  and  the  due  publication  as  required  by  the 
Board  of  Trade  of  a  notice  of  the  granting  thereof, 
the  Board  of  Trade  may  make  an  order  releasing 
the  oanal  oompany  or  other  the  proprietors  of  th» 
unnecessary  or  derelict  canal  from  all  liability  to- 
maintain  the  same  oanal,  and  from  all  statatory  and 
other  obligations  in  respect  thereof,  or  of  or  consequent 
on  the  abandonment  thereof. 

Cripps,  K.C.  {Rowland  Whitehead  and  H.  B. 
Vaisey  with  him)  for  the  applicants. — The  case 
raises  a  very  important  qnestion  of  principle  a» 
regards  the  liability  of  canal  companies  in  circam- 
stunces  like  the  present.  As  is  usual  in  many  of 
these  old  Acts,  the  adjoining  owners  of  land  hav» 
some  special  privileges  with  regard  to  the  carriage 
of  farm  produce  on  the  canal,  and  they  and  other» 
have  been  put  to  serious  loss  by  the  closing  of 
this  branch.  Both  on  the  Acts  of  Parliament 
and  on  the  principles  applicable  to  such  cases  the 
canal  company  are  wrong.  If  the  company  had 
claimed  the  right  to  close  this  branch  absolutely, 
then  this  court  would  have  had  no  right  to  inter- 
fere; the  only  remedy  of  the  applicants  would 
have  been  before  the  Board  of  Trade.  But, 
although  they  may  abandon  the  branch  altogether, 
they  cannot  partially  close  it  as  they  claim  to  do. 
At  present  we  are  dealing  with  this  as  a  branch 
only ;  but  it  is  part  of  the  applicante'  case  that 
this  was  an  integral  part  of  the  canal  and  of  the 
general  undertaking  of  the  company.  The  oom- 
pany cannot  claim  tbe  right  to  keep  this  branch 
open  to  take  away  the  water  of  the  district,  and 
at  the  same  time  withdraw  from  the  district  the 
navigation  rights  which  were  practically  the 
recompense  to  the  district  for  having  their  water 
taken  away.  If  they  use  any  part  of  it  for 
navigation  purposes,  as  they  do,  they  mnst  nse 
the  whole  of  it  for  those  purposes ;  and  there  is 


Digitized  by 


Google 


S92-Voi.  xci.] 


THE  LAW  TIMES. 


[Not.  2G,  19)1 


B.  &  G.  OoM.J    LoBD  Rothschild  &  othebb  v.  Qba.nd  Junction  Ca.nal  Go.    [B.  &  C.  Com. 


BO  obli^tion  under  the  Traffic  Acts  that  land- 
omiers  or  others  ahoald  guarantee  a  certain 
amonnt  of  traffic  before  getting  due  and  reason- 
able facilities.  It  may  be  that  under  the  Act  of 
1793  this  cut  was  merely  one  of  the  feeders 
for  the  can  a],  and  was  made  for  getting  water 
to  the  Wilatone  reservoir.  If  the  Act  of 
1793  stood  by  itself,  that  might  be  so,  but 
the  Act  of  1794  brings  this  very  out,  autho- 
rised by  the  Act  of  1793,  into  the  general 
system  for  navigable  purposes.  Sect  1  of  the 
Act  of  1794  says  :  "  Also  to  make  navigable  the 
out  or  feeder,'  and  so  on.  Therefore  it  gives 
them  a  power  to  make  what  under  the  Act  of 
1793  was  only  a  feeder  into  a  part  of  their  navig- 
able system  or  canal.  They  exercised  their  power 
and  made  it  navigable,  aad  kept  it  so  until  the 
^ear  1899,  and,  so  far  as  navigation  is  concerned, 
it  was  just  as  much  a  part  of  their  navigable 
eanal  as  any  other  part  of  the  canal.  It  is  wholly 
immaterial  that  in  the  first  instance  it  was  autho- 
rised as  a  cut  or  feeder  only,  as  that  was  altered 
in  1794,  and  the  latter  part  of  sect.  1  of  that  Act 
shows  that  the  like  exemptions  were  to  prevail 
with  regard  to  these  cats  as'  to  the  canal  or 
collateral  cuts.  Sects.  36  to  46  of  the  Traffic 
Act  of  1888  deal  with  canals,  and,  as  regards 
navigation,  canals  are  placed  on  the  same  footing 
as  railways.  The  important  section  is  sect.  45, 
which  deals  with  the  abandonment  of  unnecessary 
canals  by  a  warrant  of  the  Board  of  Trade  upon 
an  application  made  to  them.  If  the  company 
abandon  under  that  section,  then  the  owners  or 
the  local  authority  can  come  in  under  the  section, 
and  deal  with  the  branch  in  the  interests  of  the 
public.  They  must  either  fulfil  their  obligations  or 
abandon  the  branch,  as  was  decided  by  this  court 
in  the  unreported  case  of  Huntingdon  County 
Gowneil  v.  Simpson.  Tbe  case  of  Darlaaton  Local 
Board  v.  London  and  North- We$tem  Bailieay 
Company  (71  L.  T.  Rep.  461 ;  (1894)  2  Q.  B.  694 ; 
8  Ry.  &  Ga.  Tr.  Gas.  216)  is  distingnishable.  The 
application  there  was  to  compel  the  company  to 
reopen  a  station,  and  the  Gonrt  of  Appeal  held 
that  under  the  "  facilities "  clause  the  railway 
company  could  not  be  called  upon  to  construct 
works.  The  case  is  entirely  diSerent  as  regards 
a  canal,  where  the  people  themselves  provide  the 
barges,  so  that  the  whole  thing  consists  in 
keeping  open  the  existing  canal,  which  is  all 
that  is  asked  for  here.  The  applicants  are 
entitled  to  have  the  closed  part  opened  for 
navigation,  and  the  canal  company  are  bound 
to  supply  these  facilities  as  being  "  due  and 
reasonable  facilities "  within  tbe  meaning  of 
sect.  2  of  the  Traffic  Act  1854.  [Wbighx,  J. 
— Yonr  argument  is  that  if  they  keep  it  as  a 
feeder,  they  must  keep  it  navigable.  That  does 
not  seem  to  follow  necessarily.  The  two  uses  were 
originally  separate ;  they  had  power  to  make  the 
thing  as  a  feeder  first,  and  then  there  was 
superadded  the  power — not  the  obligation — to 
make  it  navigable.  There  were  powers,  but  no 
obligations.]  While  it  was  open  it  was  subject 
to  the  obligations  of  the  Traffic  Acts ;  and  if  it 
were  now  open  the  company  would  be  bound  to 
give  due  facilities  under  those  Acts.  [He  re- 
ferred to  sects.  74,  97,  and  98  of  the  Act  of 
1793.] 

Asquith,  K.G.  (Howard  Ruisell  with  him)  for 
the  defendants. — The  Act  originally  authorised 
the  company  to  make  feeders  for  the  canal ;  and 


when  the  second  Act  was  passed  it  imposed  no 
additional  obligation,  but  it  superadded  to  the 
powers  conferred  on  them  by  the  previous  Act 
the  power,  if  they  might  think  fit,  to  use  this  cat 
for  the  purposes  of  navigation.  The  language  of 
sect.  1  of  the  Act  of  1794  was  entirely  permissive. 
Undoubtedly,  the  special  powers  which  wera  con- 
ferred upon  the  adjoining  landowners  h^  tbe 
originil  Act  in  respect  of  the  original  canal  were 
extended  to  the  case  of  this  particular  cat. 
Amongst  these  was  a  power  to  convey  manure 
free  of  charge ;  (see  sect.  97).  It  seems  that  that 
has  been  the  subject  of  litigation,  and  that  that 
is  merely  a  power  to  convey  manure  from  one 
piece  of  land  to  another  piece  of  land  on  the 
canal.  That  does  not  create  any  obligation  on 
the  company  to  provide  this  privilege  for  the 
landowner;  but  so  long  as  they  maintain  this 
feeder  in  a  navigable  state  they  must  give  the 
landowner  the  privilege  of  having  this  com- 
modity to  that  limited  extent  conveyed  free. 
[Wbioht,  J. — The  strength  of  the  argument 
against  yon  is  that  so  long  as  the  company 
decline  to  abandon  it,  it  is  to  be  treated  as  a 
canal.]  That  is  the  whole  strength  of  the  case 
made  by  the  applicants;  and  it  is  made  under 
sect.  45  of  the  Act  of  1888,  and,  if  it  were  not  for 
that  section,  it  would  be  clear  that  this  was 
merely  a  permissive  power,  which  the  company 
might  or  might  not  use  at  their  option.  There  is 
no  doubt  that  both  as  regards  a  canal  as  a  whole, 
or  any  part  of  a-  canal,  the  canal  company  may 
go,  under  that  section,  to  the  Board  of  Trade  and 
get  an  order  permitting  them  to  abandon  it  To 
what  state  of  circumstances  is  that  section 
intended  to  apply  P  If  there  are  nnder  the  Acts 
which  authorise  the  construction  and  user  of  the 
canal  statutory  obligations  which  require  the 
company  to  maintain  it,  or  other  affirmative  and 
positive  obligations  of  that  kind,  those  obliga- 
tions could  not  be  got  rid  of  by  the  company, 
because  they  had  been  imposed  on  them  by  the 
Legislature.  This  Act  (in  sect.  45)  authorises 
the  Board  of  Trade  to  release  the  company  from 
those  obligations,  and  the  only  object  of  going  to 
the  Board  of  Trade  for  an  abandonment  is  to 
enable  the  company  to  get  rid  of  some  obligation 
to  maintain,  which,  if  they  did  not  get  an  order 
for  abandonment,  could  be  enforced  against  then 
by  a  mandam,ui.  But  where,  as  in  this  case, 
there  is  merely  a  permissive  power  to  use  a  way, 
constructed  originally  for  a  different  purpose,  for 
the  purpose  of  navigation,  if  and  when  they 
might  think  fit,  they  are  under  no  obligation  t» 
go  to  the  Board  of  Trade,  because  there  is  no 
statutory  obligation  from  which  they  desire  to  get 
a  release.  Although  that  section  may  be  very 
necessary  where  the  Act  imposes  an  obligation, 
it  is  quite  inappropriate  to  a  case  like  this,  where 
tbe  powers  are  merely  permissive,  and  where 
there  are  no  obligations.  The  company  can 
abandon  it  as  a  navigation  without  sect.  45  of  tbe 
Act  of  1888,  and  then  keep  it  as  a  feeder.  They 
do  not  want  to  abandon  it  as  a  feeder,  because 
without  that  they  cannot  get  the  head  of  water 
on  the  summit.  The  company  are  brought  here, 
not  on  a  question  of  a  statutory  right  but  upon 
tbe  question  of  facilities  under  the  Traffic  Acts. 
The  Act  of  Parliament  does  not  put  any  obliga- 
tions on  the  company,  and  this  court  cannot 
under  the  guise  of  giving  facilities,  impose  any 
such  obligation ;  this  is  not  a  facility,  and  this 
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oomt  has  no  jnrisdiotion  under  the  Traffic  Acts 
to  make  such  an  order  as  is  asked  for.  There  is 
no  obligation  whatever  imposed  by  these  Acts  or 
by  the  general  law  to  keep  this  cut  open  as  a  means 
of  oavigation.  That  is  not  denied,  bnt  it  is  said 
that  if  it  is  kept  open  in  part  for  purposes  of 
navigation,  it  must  be  kept  open  altogether. 
That  really  is  met  by  the  case  of  Darlaaion  Local 
Board  t.  London  and  North-Westem  Railway 
Company  (ubt  tup.),  where  the  Court  of  Appeal, 
reversing  this  court,  held  that  this  court  had 
gone  beyond  its  powers  in  ordering  the  railway 
company  to  reopen  a  station.  Mutatis  mutandis 
we  have  the  same  circumstances  here.  There  the 
railway  company  had  power  to  use  a  partionlar 
piece  of  land  for  one  class  of  traffic,  or  for  both 
classes  of  traffic  (goods  and  passengers),  and  they 
had  chosen  to  confine  it  to  one  class.  So  this 
company  had  power  to  use  this  out  as  a  feeder  or 
as  a  navigable  channel,  or  both,  and  they  have  for 
good  business  reasons  confined  their  use  of  it  to 
one  of  the  two  purposes.  There  is  nothing  in  the 
Act  to  prevent  them  from  doing  that.  Secondly, 
looking  at  the  matter  as  a  question  of  fact,  and 
having  regard  especially  to  the  large  expenditure 
(some  22,0002.)  necessary  to  reinstate  the  branch, 
to  the  decreasing  traffic,  the  competition  of  the 
railway,  and  the  large  expenditure  necessary  for 
maintenance,  no  prudent  men  of  business  would 
reopen  the  branch,  and  therefore  what  is  claimed 
is  not  a  "  reasonable  facility." 
Cripps,  K.C.  in  reply. 

Cur.  adv.  vuU. 

May  6. — The  judgment  of  Wright,  J.  was  read 
by 

Sir  Fkbdbbick  Pebl  as  follows  : — I  think  that 
on  grounds  both  of  law  and  of  fact  we  are  pre- 
cluded from  allowing  this  application.  The 
respondents'  principal  Act  contains  no  express 
provision  imposing  on  them  a  duty  to  maintain 
or  work  the  whole  or  any  part  of  their  naviga- 
tion, nor  is  there  anything  in  the  charaoter  of  the 
undertaking  or  in  the  obligations  of  the  respon- 
dents to  the  landowners  which,  according  to  the 
doctrines  laid  down  in  the  authorities  collected  in 
the  case  of  Darlatton  Local  Board  v.  London  and 
North-  Western  Railway  Company  {ubi  sup.),  can 
reasonably  be  understood  as  implying  such  a 
duty.  In  the  second  Act,  under  which  the  branch 
now  in  question  was  constructed,  there  are,  no 
doubt,  some  ambiguous  expressions  ;  but  it  would 
not  be  reasonable  without  clear  necessity  to  con- 
strue that  Act  as  creating  any  different  kind  of 
duty  in  relation  to  small,  subsidiary  branches, 
and  full  effect  can  be  given  to  such  expressions 
by  referring  them  to  such  matters  as  accommoda- 
tion works  and  the  acquisition  of  rights  over 
land.  This  being  so,  the  only  ground  on  which 
an  order  could  be  made  would  he  the  obligation 
under  the  Traffic  Act  of  1854  to  gnve  reasonable 
facilities.  But  it  appears  to  me  that  we  cannot, 
under  colour  of  ordinary  reasonable  facilities, 
order  the  respondents  to  work  what  they  are  not 
otherwise  compellable  to  work  and  are  not  in  fact 
working.  It  is  true  that  the  respondents  are 
working  about  two-sevenths  of  the  branch,  but  I 
know  of  no  doctrine  which  enables  us  to  say  that 
they  must  abandon  the  whole  or  none.  Next,  as 
regards  the  question  of  fact.  I  am  satisfied,  upon 
the  evidence  given  for  the  respondents,  that  the 
cost  of   restoring  and  maintaining  the  branch 
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would  be  very  far  in  excess  of  any  advantage 
which  could  accrue  either  to  the  applicants  and 
other  landowners  and  traders  or  to  the  respon- 
dents ;  and  I  think  that  the  facility  claimed  is  not 
reasonable.  I  am  far  froth  saying  that  there  may 
not  be  many  cases  in  which  a  railway  or  canal 
company  could  properly  be  ordered  to  give  facili- 
ties the  cost  of  which  may  greatly  exceed  the 
benefit  of  them  to  them  or  to  applicants,  but 
this  does  not  appear  to  me  to  be  one  of  those 
cases. 

Sir  Fbbdbbice  Peel  read  the  following  judg- 
ment : — The  Grand  Junction  Canal,  in  its  course 
from  where  it  commences  in  Northamptonshire  to 
where  it  communicates  with  the  Thames  near 
Brentford,  passes  through  the  parish  of  Tring, 
and  at  a  place  in  that  parish  it  has  a  junction 
with  a  branch  seven  miles  long  from  Wendover. 
This  branch,  as  appears  by  the  Grand  Junction 
Canal  Act  (33  Geo.  3,  c.  Ixxx.)  under  which  it  was 
begun,  was  at  fii-st  intended  to  act  only  as  a  feeder 
in  supplying  the  main  canal  with  water,  but 
power  to  finish  it  as  a  navigable  cut  was  given  by 
34  Greo.  3,  c.  xxiv.,  which  also  extended  and  made 
applicable  to  it  the  provisions  of  33  Goo.  3,  autho- 
rising the  canal  company  to  levy  tonnage  and 
wharfage  rates,  and  owners  and  proprietors  of 
adjacent  lands  to  use  the  water  «vay  for  the 
carriage  of  their  goods.  But  31  Geo.  3  did  not 
bind  the  company  to  the  exercise  of  the  powers  it 
gave,  nor  did  it  impose  on  them  the  duty  of  at 
ail  times  keeping  the  cut  in  good  repair  and 
supplying  the  same  with  water.  The  cut  or 
branch  was  completed  and  opened  for  traffic 
before  the  year  1800,  and  it  was  regularly  used 
from  that  time  by  the  owners  of  land  and  others 
down  to  1898,  when,  in  consec^uence  of  a  long- 
continued  drought,  the  water  in  it,  except  as  to 
the  part  between  the  main  canal  and  Tring  Ford, 
one  mile  and  a  half  in  length,  was  drawn  off  by 
the  defendants,  and  used  to  replenish  their  main 
canal  reservoirs.  No  difficulty  from  want  of 
water  now  exists,  but  the  company  still  keep  the 
greater  part  of  the  branch  closed  and  unfit  for 
navigation.  The  applicants  are  owners  of  land 
lying  near  or  adjoining  to  the  branch,  and  their 
complaint  is  that,  contrary  to  the  provisions  of 
sect.  2  of  the  Traffic  Act  1854,  and  of  sect.  1  of 
the  special  Act,  34  Gieo.  3,  c.  xxiv.,  they  are 
prevented  from  using  the  branch  for  the  trans- 
mission of  goods  upon  it.  As  to  the  effect 
of  the  special  Act  upon  the  obligations  of 
the  company,  I  do  not  think  it  makes  them  any 
larger  than  what  they  are  under  the  Traffic  Act, 
which  requires  every  canal  company  to  afford  all 
reasonable  facilities  for  the  receiving,  forwarding, 
and  delivering  of  traffic  upon  and  from  their 
canal,  or  in  effect  in  this  case  that  the  com- 
pany shall,  so  far  as  it  can  be  reasonably  done, 
keep  water  in  this  out  of  a  sufficient  depth  to 
render  it  fit  for  navigation.  It  is  part  of  the 
defendante'  answer  that  34  Geo.  3,  c.  xxiv.,  is  per- 
missive, and  leaves  them  at  liberty,  if  they  think 
proper,  to  abstain  from  keeping  the  branch  as  a 
navi^ble  out,  and  that  as  they  do  not  now  main- 
tain it  for  purposes  of  navigation,  but  only  as  a 
feeder  under  33  Geo.  3,  o.  Ixxx.,  we  have    no 

I'urisdiction  to  interfere  for  ite  reinstatement, 
t  is  admitted  on  behalf  of  the  applioante  that 
the  company  might  close  the  branch  altogether; 
but  it  is  contended  that  they  must  keep  it  open  for 
navigation  so  long  as  they  retain  it  as  a  source  for 
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the  supply  of  water  to  their  reservoirs.  Bat  the 
power  to  make  the  line  a  feeder  was  not  taken 
away  by  the  power  to  make  it  a  navigable  cut. 
Tbey  are  separate  powers  given  by  separate  Acts  ; 
and  how  each  may  be  dealt  with  does  not  depend 
on  what  is  done  with  the  other.  If,  apart  from 
their  user  of  the  branch  as  a  feeding  line,  the 
defendants  could  justify  keeping  it  in  its  present 
nnnavigable  state,  their  utilising  it  in  the  mode 
sanctioned  by  33  Geo.  3  is,  it  seems  to  me, 
immaterial.  No  qnestion  is  raised  in  this  case, 
with  reference  to  a  considerable  section  of  the 
branch  being  still  kept  open,  as  to  the  effect  this 
may  have  on  the  right  to  equal  treatment  of  the 
different  owners  of  adjacent  lands  as  regards 
their  privilege  of  conveying  traffic  by  the  route, 
bat  on  integral  portion  of  the  branch  being  main- 
tained for  traffic  and  tolls  levied  on  it  under  84 
Geo.  3,  the  entire  branch  comes.  I  think,  as  being 
one  oonoem,  within  the  Traffic  Act  1854.  It 
follows  the  defendants  have  to  show  that  they  bad 
reasonable  grounds  for  not  reinstating  the  branch 
between  Wendover  and  Tring  Ford;  and  what 
tbey  say  on  the  question  of  reasonableness  is  that 
it  would  cost  a  great  deal  to  reopen  that  part,  and 
that  there  would  be  no  earnings  or  amonot  of 
traffic  sufficient  to  compensate  them  for  the  oat- 
lay.  The  earnings,  which  at  one  period  yielded  a 
good  profit,  had  been  on  the  decline  for  some  time 
efore  1898.  In  1883  the  number  of  tons  carried 
was  12,800,  but  the  tonnage  fell  to  4800  tons  in 
1893,  2600  in  1894,  and  to  less  than  2000  in  1896-97 ; 
and  the  decrease  in  the  receipts  from  tolls  was 
from  llOOi.  in  1883  to  423!.  in  1893,  and  to  about 
2002.  between  1893  and  1898.  One  reason  of  the 
traffic  falling  off  was  that  in  1894  the  Metro- 
politan Railway  was  opened  to  Wendover,  and 
from  that  time  the  Wendover  traffic  in  coals  and 
other  articles  was  transferred  from  the  canal  to 
the  railway.  On  the  other  hand  it  is  estimated 
that  the  sum  that  would  have  to  be  expended  on 
the  part  of  the  oasal  at  present  dosed,  before  it 
could  be  again  used  as  a  navigable  cut,  wo:ild  not 
be  less  than  22,000i.  The  ground  on  which  the 
canal  is  constructed  is  chalk,  and  the  necessity 
of  preventing  the  loss  of  water  by  leaking  from 
the  porousness  of  the  chalk  accounts  for  a  large 
part  of  the  22,000Z.  Much  also  would  have  to  be 
laid  out  in  repairing  the  damage  caused  to  the 
sides  of  the  branch  from  the  withdrawal  of  water 
in  1898  and  keeping  the  branch  empty  since. 
Expense  due  to  the  action  of  the  company  in 
drawing  off  the  water  for  their  own  benefit  or  in 
their  own  interests  need  not  be  considered,  bat 
there  would  still  be  a  large  special  expense;  and, 
setting  this  and  the  or£nai'y  maintenance  ex- 
penses against  the  expected  amount  of  tolls,  it  is 
unlikely  that  the  branch  would,  if  again  made  fit, 
be  productive  of  any  profit,  and  under  these  cir- 
cumstances I  do  not  think  an  order,  as  applied  for, 
ought  to  be  made  upon  the  defendants. 

Viscount  CoBHAM. — I  concur  in  the  conclusion 
arrived  at  by  my  colleagues.  It  appears  to  me 
what,  apart  from  any  question  of  unequal  treat- 
ment, which  has  not  been  raised  in  this  case,  the 
oourt  has  no  jurisdiction,  in  the  cironmstances  of 
this  case,  to  make  the  order  applied  for. 

Application  diitnissed. 

Solicitors :  for  the  applicants,  Emeit  Bevir,  for 
A.  W.  Vaisey,  Tring ;  for  the  defendant  company, 
Orahamea,  Cvrrey,  and  Bpena. 


J^ouse  of  Ixnrtis. 

Nov.  24,  26,  27,  30,  Dec.  1,  3.  4,  7, 1903,  June  9, 10, 
13. 14. 16,  17,  20,  21,  23,  and  Aug.  1, 1904. 

(Before  the  Lord  Chancsllob  (Halsboiy), 
Lords  MACNAaHTEN,  Daybt,  Jauss  of 
Hesefobd,  Bobebtson,  Lihduet,  and 
Alybbbtonb.) 

Gbnebal  Absbhbly  of  the  Fbek  Ghubch 
OF    Scotland    «.    Lobd    OrsBTonN    ahd 

OTHEBB. 
MacALIBTHB     and      OTHEBS     v.      YOXTNa     AMD 

OTHEBB.  (a) 
ON  APPEAL  FBOH  THE  BECOND  DIVISION  OT  THB 
COUBT  OF  SESSION   IN  SCOTLAND. 

Trv$t — Property  held  in,  iruit  for  religions  body 

—Power  to  unite  with  other  religious  bodiji— 

Variation  of  fundamental  tenets — Position  of 

dissentient  minority — Bight  to  trust  fund. 

Where  property  i$   held  in  trust  for  a  rdi^ious 

body   hawing  certain  definite  tenets,  it  i*  not 

lawful  for  a  majority  of  such  body,  by  agreeing 

to  unite  with  another  retigioue  body  differing 

from  them  on  some  essential  points,  to  alienaU 

the  trust  property  from  its  original  destinaHvn 

for  the  use  of  such  united  body,  in  the  absence  ef 

an  express  power  to  modify  their  original  tenets ; 

but  a  dissentient  minority,  who  disapprove  of 

the  union,  and  hold  to  the  original  tenets  oftht 

founders  of  the  body,  are  entitled  to  retain  the 

trust  property. 

The  position  is  not  affected  by  the  fact  thai  the  two 

bodies  proposing  to  unite  agree  to  regard  certain 

points  upon  which  they  differ  as  open  questions. 

Judgment  of    the    court    below   reversed.    Lords 

liaenaghten  and    Lindley    dissenting    on    the 

question  of  whether  there  was  in  the  particular 

case  a  power  to  modify  the  original  t^ets  of  the 

founders. 

Craigdallie   v.    Aikman  (2  Bli.  529 ;  1  Dow.  I) 

fouowed. 
Appeals   from   two   jadgments  of  the  Second 
Division  of  the  Court  of  Session  in  Scotland  (con- 
sisting of  the  Lord  Justice  Clerk  (Lord  Kings- 
burgh),    Lords    Toung  and   Trayner,    who  had 
affirmed    interlocutors    of    the    Lord    Ordinary 
(Lord  Low). 
The  cases  are  reported  in  4  F.  1083. 
By  what  was  called  the  "  Diarnption "  of  the 
Church  of  Scotland  in  1843,  474  ministers  of  the 
Established  Church,  to  the  great  sacrifice  of  their 
material  interests,  seceded  and  formed  themselves 
into  a  body  since  Icnown  as  the  Free  Chnroh. 

At  that  time  the  qnestion  arose  out  of  an 
alleged  abuse  of  lay  patronage,  and  was  whether 
or  not  a  presentee  could  be  forced  on  a  parish 
against  the  will  of  the  congregation. 

The  decision  of  the  Law  Courts  was  in  favour 
of  the  lay  patron. 

The  party  which  throughout  this  period 
entirely  controlled  the  policy  of  the  Church 
maintained  that  these  decisions  of  the  civil  courts 
were  an  unconstitutional  interference  with  the 
rights  and  liberties  of  the  Church  as  secured  to 
her  by  law.  By  every  means  in  their  power  they 
endeavoured  to  obtain,  both  through  the  Govern- 
ment and  from  Parliament,  such   provision  for 

(a)  BapOTtad  by  O.  S.  Mudih,  Esq.,  BtRlilai^«*-L««' 
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-the  recognition  of  the  principles  of  non-intmsion 
and  of  spiritual  independence  as  they  deemed 
■eeaential  to  any  tme  anion  between  the  Church 
and  the  State.  Their  failure  to  effect  this  pur- 
pose led  to  the  Disruption.  In  so  separating 
themselves  from  the  Established  Church  they 
adhered  to  the  confession  of  faith  and  standardis 
•of  the  Church  of  Scotland,  asserting  that  they 
were  the  Church  of  Scotland,  freed  merely  from 
the  control  of  the  oivil  courts  in  matters 
-spiiituaL 

The  members  who  had  so  separated  themselves 
from  the  Church  of  Scotland  did  so  under  a 
<lefinite  constitution  or  contract  which  required 
the  muntenance  of  definite  principles  in  regard 
both  to  the  duty  of  the  Chnrch  and  the  duty  of 
the  nation.  That  constitution  or  contract  was 
-contained  in  the  documents  known  as  the  Claim 
of  Bight,  Declaration  and  Protest  of  1842,  the 
Protest  of  1843,  the  Act  of  Separation  and  Deed 
-of  Demission  of  1843. 

The  Contract  of  Association  or  Constitution  of 
the  Free  Church  contained  no  provision  for  any 
-alteration  being  made  in  the  essential  principles 
-of  the  constitution  or  the  standards  of  belief 
therein  embodied,  or  for  union  with  any  other 
Church  or  association  holding  different  principles 
-or  recognising  different  standards  of  beUef  at  the 
instance  of  any  mere  majority,  however  large,  of 
the  members  for  the  time  being  of  the  Free 
Church. 

In  reliaaoe  upon  its  constitution,  and  for  the 
support  of  the  principles  which  the  Free  Church 
thereby  adopted  as  distinctive,  large  sums  of 
money  and  other  estate,  heritable  and  movable, 
were  ^ven  in  the  form  of  donation,  bequest,  and 
•otherwise  to  the  Free  Church  for  application  to 
▼aiious  purposes  in  connection  with  it  as  a  Church 
existing  under  its  contract  of  association  or 
-constitution. 

One  essential  principle  was  that  it  is  the  duty 
of  the  civil  magistrate  to  maintain  and  support  a 
national  establishment  of  religion.  It  was  their 
reoognition  of  this  principle  as  of  doctrinal  import- 
■anoe  whieh,  upon  the  separation  of  its  founders 
-from  the  Church  of  Scotland,  formed  the  main 
reason  for  their  associating  themselves  as  a 
religious  body  distinct  from  any  of  the  associa- 
tions of  seceders  from  the  Church  of  Scotland  in 
-existence  in  1843. 

Another  essential  principle  recognised  was  the 
unqualified  acceptance  of  tiie  Westminster  Con- 
fession of  Faith. 

In  1847,  four  years  after  the  Dismption  of  1843, 
there  was  formed  by  the  union  of  two  such  earlier 
seceding  bodies  an  association  known  as  the 
United  Presbyterian  Chnrch  of  Scotland.  From 
•the  first  this  body  did  not  maintain  the  view  of 
the  tight  and  duty  of  the  State  in  regard  to 
national  religion  which  was  maintained  oy  the 
Free  Chnrch. 

At  the  date  of  the  negotiations  which  culminated 
in  1900  in  the  union  which  gave  rise  to  this  action, 
and  long  prior  to  such  union,  it  was  an  accepted 
and  distinctive  principle  of  the  United  Presby- 
terian Chuioh  that  it  is  neither  lawful,  jnst,  nor 
expedient  for  the  State  to  give  sanction  to  any 
creed  bj  way  of  maintaining  an  establishment,  or 
otherwise  to  further  religion,  or  even  to  provide 
the  means  of  elementary  religious  education  out 
of  national  funds.  The  United  Presbyterian 
Church  further    only    accepted    in    a    qualified 


manner  as  a  standard  the  Westminster  Confes- 
sion of  Faith. 

Notwithstanding  these  differences,  some  twenty 
years  after  the  institution  of  the  Free  Chnrch,  a 
party  began  to  acquire  infiuence  which  was 
strongly  in  favour  of  union  with  the  United 
Presbyterian  Church. 

For  a  considerable  time  all  efforte  towards  union 
failed  by  reason  of  the  opposition  of  those  who 
adhered  to  the  distinctive  principles  of  the 
respective  Churches.  In  the  Free  Church  in  par- 
ticular the  opposition  to  the  movement  was  so 
strong  that  in  1871  negotiations  were  for  the  time 
being  formally  abandoned. 

No  further  step  towards  incorporating  union 
was  taken  until  1891. 

In  the  meantime  the  United  Presbyterian 
Church  had,  in  1879,  passed  a  declaratory  Act, 
making  certain  modifications  in  the  standards  of 
that  Chnrch,  and  altering  the  formulas  imposed 
upon  its  ministers  and  office-bearers  so  as  materi- 
ally to  qualify  those  standards  in  a  direction 
which  still  further  differentiated  them  from  those 
of  the  Free  Church. 

In  1892  the  union  party  in  the  Free  Church, 
following  the  lead  so  set,  snooeeded  in  obtaining 
the  approval  of  a  majority  of  the  Assembly  of  the 
Free  Church  to  a  declaratory  Act  professing 
similarly  to  qualify  the  Confession  of  Faith,  and 
at  the  same  time  reserving  to  the  Church  autho- 
rity to  make  further  qnalinoations. 

This  declaratory  Act  was  extensively  dissented 
from,  and  consequent  upon  a  secession  of  a  number 
of  members  and  much  dissatisfaction  among 
many  who  remained,  the  General  Assembly  of 
1894  passed  a  further  declaratory  Act,  declaring 
that  of  1892  to  be  merely  permissive,  and  not  to 
impose  ite  statements  of  the  doctrine  of  the 
Church  as  part  of  the  standards. 

Following  upon  the  passing  of  these  declaratory 
Acts,  overt  negotiations  for  union  were  resumed 
between  representatives  of  a  majority  of  members 
of  the  Free  Church  and  the  United  Presbyterian 
Church. 

These  negotiations  culminated  in  1900  in  a 
so-called  uniting  Act.  Upon  the  passing  of  this 
uniting  Act,  the  majority  of  members  of  the 
General  Assembly  of  the  Free  Church  united 
with  members  of  the  Synod  of  the  United  Presby- 
terian Church  to  form  a  new  religious  association 
nnder  the  name  of  the  United  Free  Church  of 
Scotland. 

Professing  to  sit  as  a  general  assembly  of  such 
Chnrch,  it  proceeded  to  pass  certain  Acte  which 
had  bem  agreed  upon  by  the  negotiators  in  view 
of  the  proposed  union.  These  included  an  Act 
anent  questions  and  formulas  to  be  used  at  the 
ordination  and  induction  of  ministers  and  office- 
bearers in  the  United  Free  Church. 

As  relative  to  the  Act  of  Union  of  the  31st 
Oct.  1900,  and  as  integral  parte  of  the  constitntion 
of  the  United  Free  Church,  certain  declai'ations 
were  adopted  by  the  assembly,  the  effect  of  which 
was  professedly  to  confer  upon  the  new  associa- 
tion an  unqualified  power  of  altering  ite  constitu- 
tion from  time  to  time. 

As  incidental  to  the  union  proceedings,  the 
majority  of  the  General  Assembly  of  the  Free 
Church  of  Scotland  on  the  30th  Oct.  1900,  and  the 
Greneral  Assembly  of  the  United  Free  Chnrch,  on 
the  31st  Oct.  1900,  professed  to  pass  Acts  appoint- 
ing the  defenders,  Lord  Overtoun  and  others,  to 
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be  general  trnstees  to  hold  inter  alia  the  property 
formerlj  held  by  the  general  trnstees  of  the  Free 
Ghnroh  of  Scotland  now  alleged  to  belong  to  the 
United  Free  Oburoh  of  Scotland  for  behoof  of  the 
United  Free  Church  of  Scotland. 

A  minority  of  the  members  of  the  General 
Assembly  of  the  Free  Church,  for  themselTes 
and  those  adhering  to  them,  protested  against 
and  dissented  from  the  whole  Acts  relating  to 
the  nr ion  as  ultra  vires  and  anconstitntional,  and 
they  continued  in  session  as  a  G^eneral  Assembly 
of  the  Free  Chnrch,  and  passed  various  Acts  and 
took  other  steps  necessary  for  maintaining  in 
efficiency  the  corporate  existence  of  the  Free 
Chnrch. 

A  considerable  number  of  ministers  and  a  large 
number  of  office-bearers  and  members  of  the 
Free  Chnrch  of  Scotland  adhered  to  the  minority 
of  assembly  in  declining  to  enter  into  or  recognise 
the  proposed  union  with  the  United  Presbyterian 
Church. 

In  the  case  of  the  Oeneral  Assembly  of  the  Free 
Church  of  Scotland  t.  Lord  Overtoun  and  others 
the  appellants  were  the  office-bearers  and  certain 
members  of  the  General  Assembly  of  1900  as 
remaining  constituted  after  the  withdrawal  of 
those  of  its  members  who  joined  the  new 
Church,  and  of  the  commission  of  the  assembly ; 
and,  secondly,  the  members  of  a  committee  em- 
powered by  the  assembly  to  sue  on  its  behalf  and 
m  its  name. 

The  action  was  directed  against — (1)  the  general 
trustees  of  the  Free  Church  of  Scotland  as  at  the 
30th  Oct.  1900  ;  (2)  certain  persons  alleging  them- 
selves to  be  general  trustees  for  the  United  Free 
Chnrch  of  Scotland,  and  aa  such  claiming  right 
to  hold  for  behoof  of  said  Charch  the  whole  pro- 
perty of  the  Free  Church  of  Scotland  so  far  as 
vested  in  the  general  trnstees  of  that  Chnrch  as 
at  the  30th  Oct.  1900;  and  (3)  the  moderator, 
office-bearers,  and  members  of  the  General 
Assembly  of  the  United  Free  Church  of  Scotland 
and  its  commission. 

The  object  of  the  action  was  primarily  to 
vindicate  for  the  uses  in  trust  for  which  it  was 
devoted  by  pious  donors  the  property  held  by 
or  for  behoof  of  the  Free  Church  of  Scotland, 
and  especially  that  part  of  it  a  title  to  which 
was  at  the  30th  Oct.  1900  vested  in  the  defenders 
first  named  as  general  trustees  of  the  Free 
Church. 

The  property  consisted  of  real  estate  of  con- 
siderable valne,  and  of  personalty  amounting  to 
over  l.OOO.OOOi,  which  was  the  result  of  g^ts  or 
bequests  or  the  product  of  collections  devoted  to 
the  promotion  in  one  form  or  another  of  the 
work  of  the  Free  Church  of  Scotland  as  asso- 
ciated in  1843. 

The  appellants  contended  and  sought  declarator 
to  the  effect  that  the  union  was  invalid ;  that  the 
respondents  had  no  title  to  the  property  of  the 
Free  Church  ;  that  the  appellants  were  the  only 
lawful  representatives  of  the  Free  Church  and  had 
the  sole  right  to  its  endowments.  Other  heads  of 
relief  were  also  claimed. 

For  the  respondents  it  was  argued  that  the 
nnion  was  no  infringement  of  the  constitu- 
tion of  the  Free  Church ;  that  the  standards 
of  the  two  Churches  were  virtually  identical; 
that  it  was  within  the  powers  of  a  voluntary 
society  like  the  Free  Church  to  modify  its 
standards ;   that    such  modification  was  permis- 


sible under  what  was  known  as  the  "Barrier 
Aot " — one  of  the  Acts  of  the  Assembly  of  tiie- 
Established  Church  which  was  adopted  by  the 
Free  Church  ;  that  there  was  no  special  trust  for 
the  appellants  or  those  whom  they  represented ; 
and  that,  the  union  being  lawful  and  competent, 
the  appellants  bad  ceased  to  have  any  right  in  tbe 
property  of  the  Free  Chnrch. 

The  Lord  Ordinary  decided  in  favour  of  the 
respondents,  the  trustees,  and  his  judgment  was 
affirmed  by  the  Inner  House,  as  above  mentioned. 

In  the  case  of  Macalister  and  others  v.  Young 
and  others  the  appellants  were  the  Rev.  Donald  | 
MacKinnon  Macalister  and  others,  the  respon- 
dents being  the  acting  trnstees  in  whom  the  Free 
Bucclench  and  Greyfriara  Church,  Edinbni^h,. 
was  vested,  and  also  the  moderator  and  principal 
clerks  of  the  General  Assembly  for  the  timebeini;, 
the  latter  having,  in  terms  of  the  model  trast 
deed,  a  title  to  sue. 

The  action  also  arose  out  of  the  nnion  of  the- 
Free  and  United  Presbyterian  Churches.  It  re- 
lated to  Free  Buccleuoh  and  Greyfriara  Chnrch, 
which  prior  to  the  union  belonged  to  the  Free 
Chnrch  of  Scotland. 

The  fendal  title  on  which  the  property  was  held 
— a  feu  charter  dated  in  1865 — incorporated  the 
model  trnst  deed  of  the  Free  Chnrch. 

The  greater  number  of  the  churches  and  manses 
of  the  United  Free  Chnrch  throughout  Scotland, 
some  eleven  hundred,  were  held  on  similar  model 
trnst  deed  titles,  and  these  churches  and  manKB- 
constituted  the  balk  of  the  heritable  property 
which  belonged  to  the  Free  Church  at  the  time 
of  the  nnion. 

The  present  case  was  taken  as  a  test  case. 

The  appellants  were  the  two  ministers  of  the 
congregation  of  Free  Bucclench  and  Greyfriars, 
and  certain  other  office-bearers  and  members. 
They  disapproved  of  the  union,  and  were  not 
members  of  the  United  Free  Church  of  Scot- 
land, but  continued  to  retain  possession  of  the 
chnrch  since  the  union  and  refused  to  recog- 
nise the  rights  of  the  respondents.  The  respon- 
dents say  that  under  the  model  trust  deed  the 
property  in  qnestion  was  not  held  by  this  congre- 
gation as  a  congregation,  but  was  held  by  the- 
trustees  for  it  only  as  a  congregation  of  the  Free 
Church  of  Scotluid,  or  any  body  of  ChristJans 
composed  of  those  whom  the  Free  Church  might 
at  any  time  associate  with  themselves. 

The  particular  bnildings  were  held  in  all 
respects  subject  to  the  orders  and  disposition  of 
the  Church  acting  through  its  G^eneral  Assembly 
for  the  time  being.  In  other  words,  the  element 
of  property  in  the  congregation  as  a  congregation 
apart  from  the  Chnrch  with  which  it  is  connected' 
did  not  exist. 

It  was  expressly  provided  that  the  church 
"  shall  in  all  time  coming  be  used,  oocapied,  and' 
enjoyed  as  and  for  a  place  of  religions  woreh^ 
by  a  congregation  of  the  said  body  of  Christians 
called  the  Free  Church  of  Bootland,  or  of  any 
united  body  of  Christians." 

The  appellants  submitted  that  the  pnrsnere 
had  no  title  to  sue,  and  that  all  the  parties  who- 
should  be  convened  were  not  called.  The  interest 
of  the  congregation  worshipping  in  Free  Bac- 
cleuch  Church  was  not  represented  by  the  pur- 
suers. 

The  Free  Church  of  Scotland  continued  ifa^ 
existence   through  the    organised    body   which 
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adhered  to  its  original  oonatitation,  standards, 
and  testimony,  the  General  Assembly  of  this  body 
was  the  Gieneral  Assembly  of  the  Free  Church 
of  Scotland,  and  the  congregations  in  connection 
with  the  body  remained,  as  they  had  all  along 
been,  congregations  in  full  communion  with  the 
Free  Church  of  Scotland. 

The  pursuers  haying  voluntarily  withdrawn 
themselves  from  membership  of  the  Free  Church 
and  entered  anothnr  communion  had  ipso  facto 
ceased  to  be  qualified  as  trustees,  and  they  had  not 
any  title  to  sue  in  this  action. 

The  courts  below  held  that  this  case  was 
governed  by  their  decision  in  General  Assembly 
V.  Lord  Overtotm,  and  cheir  Lordships  intimated 
that  they  took  the  same  view. 

Nov.  24,  26,  27,  30,  Dee.  1,  3,  4,  and  7,  1903.— 
'The  cases  came  on  for  argument  before  the  Lord 
Chancellor  (Halsbnry),  Lords  Macnaghten,  Shand, 
Davey,  Robertson,  and  Lindley. 

Johnston,  K.C.  and  Robertson  Christie  (both  of 
the  Scotch  Bar),  for  the  appellants  in  the  first 
'  case,  argued  that  the  point  first  arose  in  the  case 
of  CraigdaUie  v.  Aikman  (Mor.  Diet.  14,584 ;  6 
Fat.  618 ;  2  Bli.  529 ;  1  Dow.  1),  which  was  a  dis- 
pute in  the  Associate  Synod  of  the  Burgher 
seceders,  and  the  decision  of  the  House  of  Lords 
in  that  case  was  followed,  as  having  settled  the 
law  in  Attomey-Oeneral  v.  Pearson  (3  Mer.  353  ; 
7  Sim.  290)  ami  Attomey-Oeneral  v.  Shore  (7  Sim. 
309n,  9  CI.  &  F.  355.  [Lord  Davky  referred  to 
Merriman  v.  WiUiams,  47  L.  T.  Bep.  51 ;  7  App. 
'Cas.  484.]  The  case  of  Earl  of  Kinnoid  y.  Pres- 
bytery of  Auehierarder  (16  Shaw,  661 ;  on  appeal, 
McL.  &  Kob.  220)  and  the  case  of  Earl  ofKin- 
luml  y.  Ferguwon  (3  D.  778,  and  5  Dl  110),  which 
followed  it,  were  the  decisions  which  actually 
gbve  rise  to  the  Disruption,  and  in  them  the 
position  and  history  of  the  Church  from  the 
Beformation  up  to  tnat  time  appears  fnlly.  See 
also 

Cuninghame  v.  Presbytery  of  Irvine,  5  D.  427. 

There  can  be  no  question  that  the  principle  of 
"  establishment "  was  a  cardinal  fundamental 
doctrine  of  the  original  Free  Church,  which  has 
been  violated  by  the  union  with  the  United 
Presbyterian  Church,  who  were  always  opposed  to 
the  prinopile  of  "establishment,"  and  therefore  it 
was  a  breach  of  trust  to  transfer  the  property. 
See 

Dai  y.  Watson,  2  Jones  Irish  Ex.  48. 

Further,  there  has  been  a  departure  from  the 
'  doctrinal  standards  of  the  original  Free  Church 
by  the  "  declarator  Act,"  which  was  passed 
as  a  necessary  preliminary  to  union,  and  for 
that  pnrpose.  It  was  not  a  merger  of  one 
Churcn  in  the  other,  but  a  union  on  equal 
terms,  bringing  a  new  body  into  existence. 
The  case  of  Q<Ubra%th  v.  Smith  (15  Shaw.  808  ;  5 
D.  665),  which  was  relied  on  below,  was  really 
decided  on  a  question  of  the  onus  of  proof.  [The 
LoBD  Ohancbllob. — Is  there  any  dispute  as  to 
the  law  P  Is  it  not  a  qoestion  whether  the  facts 
bring  the  case  within  the  decision  in  CraigdaUie 
y.  Aikman  /]    See  also 

Craigie  v  Manhall,  12  D.  523 1 

Cooper  V.  Bum,  22  D.  121  . 

Be  Ferguson's  Bequtst,  6  B.  486. 

A  dissentient  minority  has  not  been  held  to  be 
>  bound  in  any  of  the  earlier  cases,  and  a  trust 


cannot  be  diverted  by  a  majority  so  as  to  exclude 
the  minority  from  participation  in  the  fond.  The 
old  "  Free  Church  has  lost  its  identity  and  has 
ceased  to  exist. 

The  DeoM  of  Faeully  (Asher,  E.C.  of  the  Scotch 
Bar),  Haldane,  K.C,  C.  J.  Guthrie,  K.C,  and 
B.  L.  Orr  (both  of  the  Scotch  Bar),  for  the 
respondents,  contended  that  the  question  was 
which  of  the  two  parties  represented  the  Free 
Church.  [The  Losd  Chancellok. — If  property 
has  been  given  for  the  use  of  a  certain  sect 
holding  certain  opinions,  have  not  any  persons 
interested  a  right  to  come  to  the  court  if  the 
property  is  being  distributed  among  those  who 
they  say  do  not  belong  to  the  sect?]  This  is 
not  a  trust  for  a  specific  purpose,  but  to  hold  the 
property  "  for  the  Church."  A  "  Church  "  is  a 
body  having  inherent  legislative  powers.  It  is 
not  like  a  trust  for  a  specific  object.  The  question 
is.  What  are  the  powers  of  the  body  for  which 
the  property  is  held  P  The  only  Scotch  case  in 
point  is  Forbes  v.  Eden  (L.  Bep.  2  H.  L.  Sc.  568). 
The  Church  cannot  be  deprived  of  its  property 
unless  it  loses  its  identi^,  and  ceases  to  be  the 
"  Free  Church  "  at  all.    The  appellants  rely  upon 

(1)  the  fact  of  the  union  of  the  two  Churches ; 

(2)  the  loss  of  identity  in  the  change  of  the 
Church's  relation  to  the  State ;  (3)  the  alteration 
of  doctrine  involved  in  the  union.  [The  LoBD 
CHAMCjiLiX>B.  —  I  do  not  understand  the  mere 
fact  of  the  union  to  be  relied  on.]  In  1843  the 
Free  Church  did  not  consider  themselves  as  being 
a  new  Church,  bnt  as  being  the  true  representa- 
tives of  the  old  Church  of  Scotland,  and  no  doubt 
were  not  opposed  to  the  principle  of  Establish- 
ment. They  retained  all  the  legislative  powers 
of  tiie  Established  Church  free  m>m  the  control 
of  the  State.  Their  history  shows  that  they 
always  claimed  legislative  powers,  and  that  the 
Church  was  beyond  the  jurisdiction  of  the  civil 
courts  as  regards  spiritual  matters,  which  includes 
the  definition  of  its  doctrine.  The  Church  cannot 
forfeit  its  property  by  doing  what  it  had  power  to 
do.  At  the  time  of  the  Disruption  it  is  clear  that 
a  possible  change  in  the  doctrinal  standards  of 
the  Church  was  contemplated.  This  is  not  the 
case  of  property  in  the  hands  of  trustees  in  trust 
for  persons  holding  certain  doctrines,  but  it  is 
held  for  a  definite  oody  having  power  to  interpret 
its  own  doctrines.  The  principle  of  estabush- 
ment  had  in  course  of  time  become  purely 
academical  The  question  is  historical :  Which 
body  now  represents  the  "  Free  Church  "  with  its 
continuous  mstory  and  identity  ? 

Johnston,  K.C.  was  heard  in  reply. 

The  same  counsel  appeared  in  the  case  of 
Mcuudister  and  others  v.  Young  and  others. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  tim^  to  consider  their  judgment  in 
both  cases. 

Their  Lordships  required  further  argument, 
and  on  the  9th,  10th,  13th,  14th,  16th,  17th,  20th, 
2l8t,  and  23rd  June  the  cases  were  reargued 
before  the  same  noble  and  learned  Lords,  with  the 
exception  of  Lord  Shand,  who  had  died  in  the 
interval,  and  with  the  addition  of  Lord  James  of 
Hereford  and  Lord  Alverstone. 

Johnston,  K.C.,  Salvesen,  E.G.,  and  Robertson 
Christie  (all  of  the  Scotch  Bar)  appeared  for  the 
appellants  in  both  cases. 
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The  Dean  of  FaeuUy  (Ather,  K.C.  of  the  Scotch 
Bar),  Ualdam,  K.C,  C.  J.  Guthrie,  K.O.,  and 
B.  L.  Orr  (the  two  latter  of  the  Scotch  Bar)  for 
the  respondents. 

The  argnments  were  on  the  same  lines  as  on 
the  former  occasion,  the  appellants  contendinfj 
that  the  nnion  had  abandoned  the  original  prin- 
ciples of  the  Free  Ghuruh  with  reference  to 
Establishment  and  a  State  Church,  and  also  that 
the  United  Church  had  departed  from  the  strict 
doctrines  of  the  Westminster  Confession  of  1647 ; 
the  respondents  argains  that  the  General 
Assembly  of  the  Church  had  legislatiye  powers, 
and  might  by  a  majority  alter  its  standards  of 
faith  and  doctrine  as  well  as  its  principles  of 
ohnroh  government. 

At  the  conclusion  of  the  arguments  their  Lord- 
•hips  took  time  to  consider  their  judgment. 

Aug.l. — Their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chamcellob  (Halsbury).  —  My 
Lords :  In  this  case  the  pursuers  complain  of  a 
breach  of  trust,  the  trust  being  for  the  behoof  of 
the  Free  Church  of  Scotland,  the  breach  of  trust 
alleged  being  the  use  of  certain  property  being,  as 
alleged,  no  longer  used  for  the  behoof  of  the  Free 
Church  of  Sootiand,  but  for  the  maintenance  and 
support  of  another  and  a  different  body — namely, 
the  United  Free  Church.  That  body  was  formed 
in  1900,  and  consisted  of  a  certain  number  of 
those  who  professed  to  belong  to  the  Free  Church 
of  Scotland  and  others,  who  up  to  the  time  of 
the  union,  had  belonged  to  the  United  Presby- 
terian body.  They  purported  to  unite  and  to 
exclude  from  their  communion,  or  at  all  events 
from  all  participation  in  their  organisation,  those 
who  refused  to  unite  in  the  new  body,  and  have, 
of  course,  used  the  funds  of  which  they  assert 
that  they  are  the  beneficial  owners  for  the  use  of 
the  new  united  body.  This  is  the  breach  of  trust 
complained  of,  and  the  question  is  whether  that 
complaint  is  well  founded.  Now  in  one  sense 
there  can  be  no  doubt  what  was  the  original 
purpose  of  the  trust.  It  was  for  the  maintenance 
and  support  of  the  Free  Church  of  Scotland. 
What  was  the  Free  Church  of  Scotland  in  1843 
can  hardly  admit  of  doubt.  The  reasons  which 
those  who  separated  themselves  from  the  Estab- 
lished Church  of  Scotland  then  gave  for  their 
separation  are  recorded  with  distinctness  and  pre- 
cision, and  I  do  not  think  there  can  be  any  doubt 
of  the  principles  and  faith  of  those  who  came  out 
from  the  Church  of  Scotland,  and  described  them- 
selves as  the  Free  Church  of  Scotland.  Their 
name  was  significant.  They  professed  to  be  still 
the  Church  of  Scotland,  but  freed  from  the  inter- 
ference by  the  State  in  matters  spiritual.  It  was 
to  the  persons  thus  describing  themselves  that  the 
funds  in  dispute  were  given,  and  until  the  union 
of  1900  with  the  other  body  we  do  not  hear  of  any 
difiSoulty  having  been  raised  in  the  administration 
of  the  trust.  Now,  however,  the  new  body  has 
established  »  new  organisation.  It  is  alleged  to 
profess  new  doctrines,  and  its  identity  with  the 
Free  Church,  for  whose  behoof  the  property  was 
settled,  is  disputed,  and  it  accordingly  becomes 
necessary  to  consider  in  what  consists  the  identity 
of  the  body  designated  by  the  donors  of  the  fund 
as  the  Free  Church  of  Scotland.  Speaking 
g^erally,  one  would  say  that  the  identity  of  a 
religions  community,  described  as  a  Church,  mast 


consist  in  the  unity  of  its  doctrines.    Ite  creeds, 
confessions,  formularies,  tests,  .and  so  forth  are 
apparently  intended  to  ensure  the  unity  of  the 
faith  which  ita  adherents  profess,  and,  certainly, 
among  all  Christian  Churches  the  essential  idea 
of  a  creed  or  confession  of  faith  appears  to  be  the 
,  public  acknowledgment  of  such  and  such  religious 
views,    as  the  bond  of  nnion  which  bind  them 
together  as  one  Christian  community.    If  this  be 
so,  there  is  no  lack  of  material  from  which  to- 
dednce  the  identity  of  the  Free  Church  of  Scot- 
land.   Its  founders  left  their  claim,  declaration,, 
and  protest  to  stand  for  all  time  as  a  clear  exposi- 
tion ooth  of  their  reasons  for  leaving  the  Church 
of  Scotland  when  they  did  leave  it,  and  as  a  pro- 
fession of  their  faith  as  the  true  Church  of  Scot- 
land, though  separated  from  the  Establishment, 
which,  in  their  view,  was  itself  heretical  from  its- 
submission  to  the  temporal    power  in    matters- 
which  they  regarded  as  exclusively  spiritual.  Now, 
in  the  controversy  which  has  risen,  it   is  to  be- 
remembered  that  a  court  of  law  has  nothing  to  do 
with  the  soundness  or  unsoundness  of  a  particular - 
doctrine.     Assuming  that  there  is  nothing  un- 
lawful in  the  views  held — a  question  which,  of 
course,  is  not  raised  here — a  court  has  simply  to- 
ascertain  what  was  the  original  purpose  of  the 
trust.    I  do  not  think  that  we  nave  any  right- 
to  speculate  as  to  what  is  or  is  not  important 
in  the  views  held.    The  question  is  what  were,  in. 
fact,  the  views  held,  and  what  the  founders  of  the 
trust  thought  important.   Fortunately,  your  Lord- 
ships have  the  authority  of  most  learned  judges — 
their  decisions  now  reaching  back  for  something 
like  a  century — as  principles  upon  which  such  qnes- 
tions  as  are  now  in  debate  should  be  determined. 
Commenting'  upon  Lord  Eldon,  Lord  Moncreiff' 
in  Scotland,  and  Sir  William  Gusack  Smith  in 
Ireland,    have  expressed   themselves  on   similar 
questions  in  a  manner  which  I  think  can  be  well 
applied  to  the  matter  now  in  debate.     In  the  case  - 
01  Oraigdaliie  v.  Aikman  [ubi  sup.)  Lord  Eldon 
said :   "  With    respect   to    the    doctrine    of  the 
Elnglishlaw  on  this  subject,  if  property  was  given 
in  trust  for  A.,  B.,  C,  formmg  a  congregation 
for  religious  worship,  if  the  instrument  provided'' 
for  the  case  of  a  schism,  then  the  court  would  act 
upon  it.    But  if  there  was  no  such  provision  in 
the  instrument,  and  the  congregation  happened 
to  divide,  I  do  not  find  that  the  law  of  England 
would  execute  the  trust  for  a  religious  society  at 
the  expense  of  a  forfeiture  of  their  property  by 
those  adhering  to  the  opinions  and  principles  in 
which  the  congregation  had  originally  united.    I 
find  no  case  which  authorises  me  to  say  that 
the  court  would  enforce  such  a  trust,  not  for 
those  who  adhered  to  the   original  principles  of 
the  society,  but  merely  with  a  reference  to  the 
majority,  and  much  less  if  those  who  changed 
their  opinions,  instead  of  being  a  majority,  did  not 
form  one  in  ton  of  those  who  had  originally  con- 
tributed, which  was  the  principle  here.    1  have 
met  with  no  case  that  would  enable  me  to  say 
that  the  adherents  to  the  original  opinions  under 
such    circumstances  for  that    adherence  forfeit 
their  rights.    If  it  were  distinctly  intended  that 
the  Synod  should  direct  the  use  of  the  property, 
that  ought  to  have  been  matter  of  contract,  and 
then  the  court  might  act  upon  it.    But  there 
must  be  evidence  of  such  a  contract,  and  here  I 
can  find  none."    He  proposed,  therefore,  that  the 
cause  should  be  sent  back  with  two  findings  of 
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this  natnre,  lint,  that  the  ground  appeared  to 
have  been  purchased  and  the  boase  built  for  a 
society  united,  and  proposing  to  continue  united, 
in  religiiuus  opinion  ;  secondly,  that  it  did  not  in 
point  of  fact  appear  bow  this  property  was  to  be 
applied  in  case  the  society  should  happen  to 
differ  and  separate.  In  Craigie  v.  MarthaU  (tUyi 
*vp.)  Lord  Moncreiff  (quoting  Lord  Eldon  in 
CrttigdaUie  v.  Aikman),  said:  "If  it  were  dis- 
tinctly intended  that  the  Synod  should  direct  the 
nse  of  the  property,  that  ought  to  have  been 
matter  of  contract,  and  then  the  court  might  act 
npon  it,  bat  there  must  be  evidence  of  such  a 
contract,  and  here  he  could  find  none.  He  there- 
fore proposed  to  remit  the  cause  with  two  findings. 
Accordingly  it  was  remitted  with  very  precise 
findings,  importing  that  it  appeared  sufficiently 
as  matt-r  of  fact  that  the  ground  was  purchased, 
and  was  to  be  used  for  religious  worship  by  a 
number  of  persons  agreeing  at  the  time  in  their 
religious  opinions  and  persuasions,  and  therefore 
intending  to  continue  in  communion  with  each 
other,  and  that  the  society  had  acceded  to  a  body 
called  the  Associate  Sjnod,  bat  that  it  did  not 
appear  as  matter  of  fact  for  what  purpose  it  was 
intended  at  the  time  such  parobase  and  erections 
were  made,  or  at  the  time  such  accession  took 
place,  that  the  ground  and  buildings  should  be 
'  used  and  enjoyed  in  case  the  whole  body  of 
persons  using  and  enjoying  the  same  should 
change  their  religious  principles  and  persuasions  ; 
or  if  in  consequence  of  the  adherence  of  some 
such  persons  to  their  original  religious  principles 
and  persuasions,  and  the  non-adherence  of  others 
thereto,  such  persons  should  cease  to  agree  in  their 
original  principles  and  persuasions,  and  should 
cease  to  continue  in  communion  with  each  other 
and  should  cease  either  as  to  the  whole  body,  or 
as  to  any  part  of  the  members,  &c.,  to  adhere  to 
the  Associate  S^nod.  With  these  findings  the 
cause  was  remitted  for  farther  consideration. 
There  is  no  ambiguity  in  the  principles  on  which 
Liord  Eldon  made  this  remit.  Under  the  remit 
the  court  ordered  a  condescendence,  with  a  view 
to  the  ascertainment  of  the  matters  of  fact, 
-whether  there  was  a  real  difference  in  the  religions 
principles  or  not,  and  afterwards  pronounced  an 
interlocutor,  the  result  of  which  was  that  the 
oonrt  found  that  the  pursuers  have  failed  to 
condescend  npon  any  acts  done  or  opinions 
professed  by  the  Associate  Synod  or  by  the 
defenders  from  which  this  court,  as  far  as  they 
are  capable  of  understanding  the  subject,  can 
infer,  much  less  find,  that  the  defenders  have 
deviated  from  the  original  principles  and  stan- 
dards of  the  Associate  Presbytery  and  Synod; 
farther  find  that  the  pursuers  have  failed  to 
render  intelligible  to  the  court  on  what  ground  it 
is  that  they  aver  that  there  does  exist  at  this 
moment  any  real  difference  between  their  prin- 
dplee  and  those  of  the  defenders,  &c. ;  and 
therefore  find  it  unnecessary  to  enter  into  the 
inquiries  which  have  been  directed  by  the  House 
of  Lords  under  the  supposition  that  the  defenders 
had  departed  from  the  original  standards  and 
principles  of  the  association."  In  Dill  v.  Watson 
{ubi  sitp.)  Smith,  B.,  speaking  on  the  same 
subject,  says:  "Again  I  do  not  conceive  that  I 
appeal  from  the  word  of  Gk>d  to  that  of  man  by 
proclaiming  or  attesting  by  my  signature  that  I 
concur  in  the  intei-pretation  given  by  a  numerous 
body  of  my  fellow  Christians  to  certain  passages 


of  Scripture.  They  agree  with  me.  I  agree  with 
them  in  construction  and  consequent  creed,  but 
neither  take  their  belief  upon  the  authority  of 
those  others.  Both  draw  their  faith  from  the 
Bible  as  its  common  source.  Both  consider  the 
Bible  as  containing  the  only  rule  and  farnishing 
the  only  unerring  guide  to  a  true  faith.  Each 
with  Giod's  assistance,  and  the  subordinate  and 
pious  aid  of  human  instraotioD,  interprets  as 
well  as  man's  infirmity  will  permit.  Both  coincide 
in  the  same  interpretation,  the  interpretation 
regulates  their  faith,  and  all  who  thus  coincide 
become  members  of  the  same  religion.  We  do 
not  coerce  our  neighbour  by  calling  for  his  signa- 
ture to  our  profession  on  articles  of  faith.  We 
leave  him  free  to  adopt  or  to  repudiate  that 
faith  according  as  his  reason,  his  conscience,  and 
the  grace  of  God  may  direct  him.  We  but  say 
to  him,  if  yon  agree  with  us  affix  ;oar  signa- 
ture to  certain  articles,  or  in  some  way  noMfy 
your  recognition  of  their  truth,  or  if  you  disagree 
withhold  such  signature  or  declaration.  And  we 
say  of  him,  in  the  former  case,  that  be  is,  and  in 
the  latter  case  that  be  is  not,  of  our  religion.  We 
do  not  compel  him  to  hold  our  faith,  we  bub  ask 
him  to  inform  us  by  certain  acts  whether  he  does 
hold  it  or  does  not,  and  we  ask  this  only  if  he 
claim  to  be  enrolled  as  one  of  our  body,  and  to 
be  in  religions  commanion  with  us.  In  the 
absence  of  sach  a  test,  our  establishment  would 
not  be  a  rock  cemented  into  solidity  by  har- 
monious uniformity  of  opinion.  It  would  be  a 
mere  incongruous  heap  of,  as  it  were,  grains  of 
sand  thrown  together  without  being  united,  each 
of  these  isolated  grains  differing  from  every  other, 
and  the  whole  forming  nominally  a  united  whole, 
but  really  an  unconnected  mass,  fraught  with 
nothing  but  internal  dissimilitude  and  mutual 
and  reciprocal  contradiction  and  dissension.  Hie 
dextroreum  abit ;  iUe  tinietrorsum.  This  indeed 
I  should  hold  to  be,  in  the  language  of  a  late 
prelate,  '  a  Church  without  a  religion.' "  The 
principles  for  decision  thus  propounded  have 
been  recognised  and  acted  upon  ever  since,  and  it 
would  seem  that  it  may  be  laid  down  that  no 
question  of  the  majority  of  persons  can  affect  the 
queotion,  but  the  original  purposes  of  the  trust 
must  be  the  guide.  Under  these  circumstances 
it  would  seem  to  reduce  the  question  in  dispute 
to  an  examination  of  the  evidence  as  to  what  is 
the  difference  between  them,  if  any,  and  if  that 
difference  does  or  does  not  accord  with  the  original 
purpose  of  the  trust.  But  in  examining  this 
question  one  has  to  bear  in  mind,  not  what  we  or 
or  any  other  court  might  think  of  the  importance 
of  the  difference,  but  what  the  donors  of  the 
trust  fund  thought  about  it,  or  what  we  are  con- 
strained to  infer  would  be  their  view  of  it  if  it 
were  possible  to  consult  them.  The  first  point  in 
dispute  is  very  plainly  set  forth  by  the  pursuers. 
After  pointing  out  that  the  Fi-ee  Church  of 
Scotland  was  a  voluntary  association  or  body  of 
Christians  associated  together  under  a  definite 
contract  involving  the  maintenance  of  definite 
principles,  the  condescendence  proceeds  thas: 
As  already  stated,  one  of  the  essential  principles 
recognised  by  those  who  aesociated  themselves 
to  form  the  Free  Church  of  Scotland  emphasised 
by  their  leaders  in  their  utteiances  at  the  time 
or  the  Disruption,  and  embodied  in  the  contract 
of  association  or  constitution  of  eaid  Church 
as  hereinbefore  defined,  is  that  it  is  the  duty  of 
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the  civil  magistrate  to  maintain  and  support  an 
establishment  of  religion  in  accordance  with 
God's  Holj  Word,  and  the  said  Church,  as  origi- 
nally associated,  recognised  and  maintained  the 
propriety  and-  advantage  of  the  endowment  of 
pastoral  charges  and  the  promotion  of  religions 
education  by  the  State.  The  principle  of  tke 
duty  of  the  recognition  of  religion  by  the  State 
by  means  of  the  establishment  and  where  possible 
endowment  of  a  national  Church  was,  moreover, 
implicitly  involved  in  the  x>osition  claimed  by 
the  Free  Church  as  being  the  Church  of  Scotland, 
freed  merely  from  the  control  of  the  civil  courts 
in  matters  spiritnaL  This  formed  an  essential 
principle  of  the  Free  Church,  and  its  maintenance 
was  one  of  the  main  reasons  for  the  formation  of 
the  Ohnrch  as  a  separate  association  or  body  of 
Ohristians,  distinct  and  apart  from  those  who 
professed  themselves  to  be  "  voluntaries."  There 
were  several  Scottish  associations  of  seceders  from 
the  Established  Church  of  Scotland  in  existence 
at  the  time  of  the  Disruption  of  1843,  holding 
views  practically  identical  with  those  of  the 
founders  of  the  "Free  Church  in  matters  of  doc- 
trine and  as  to  the  encroachments  of  the  civil 
courts,  but  differing  from  them  as  regards  the 
duty  above  referred  to.  In  regard  to  uds,  these 
bodies  were  "  voluntaries  "  in  the  sense  of  holding 
such  action  of  the  State  to  be  unlawful.  The 
foundation  of  the  Free  Church  was  a  protest 
against  the  position  of  such  Churches  on  the  one 
h»nd,  just  as  it  was  against  the  encroachments  of 
the  civU  power  on  the  other.  In  reply  to  this 
the  defenders  say  that  the  Confession  of  Faith 
does  not  contain  or  set  forth  the  said  alleged 
principle  in  respect  to  the  rights  and  duty  of  the 
civil  magistrate  in  regard  to  the  establishment 
of  religion  as  an  article  of  faith  or  doctrine  or 
belief.  It  teaches  that  nations  and  their  rulers 
are  bound  to  own  the  authority  of  Christian 
truth ;  but  the  Free  Church  has  always  held  that 
the  teaching  of  the  Confession  in  this  matter  is  to 
be  read  and  understood  in  harmony  with  the 
principle  (which  the  Confession  also  teaches)  that 
the  Christian  Church  has  an  independent  govern- 
ment and  jurisdiction  in  matters  spiritual  distinct 
from  the  civil  ma^strate  and  also  in  harmony 
with  the  view  that  the  Confession  is  not  to  ha 
accepted  as  favouring  intolerance  or  persecution, 
or  interfering  with  liberty  of  conscience.  The 
alleged  principle  as  to  the  right  and  duty  of  the 
civil  magistrate  to  maintain  and  support  an 
establishment  of  religion  has  always  been  in  the 
Free  Church  an  open  question,  in  regard  to  which 
liberty  of  opinion  has  been  permittied  and  exer- 
cised, and  as  to  which  wide  differences  of  opinicm 
have  all  along  prevailed.  These  are  the  two  con- 
tentions upon  which  the  first  part  of  the  oontro- 
versT  depends.  I  cannot  doubt  that  upon  this 
head  there  is  an  overwhelming  body  of  evidence 
in  favour  of  the  pursuers.  Lideed,  two  of  the 
learned  judges  have  stated  in  express  terms  that 
originally  the  Free  Church  did  profess  what  has 
been  conveniently  called  the  Establishment  prin- 
ciple, though  they  do  not  think  that  those  who 
now  represent  the  Free  Church  are  bound  by 
that  original  opinion.  I  am  unable  to  understand 
by  what  test  I  am  to  ascertain  what  the  donor  of 
a  fund  has  made  essential  to  his  gift  unless  it  is 
by  what  he  has  said  or  written ;  and  when  I  find 
that  the  Free  Church  invited  support  by  the 
circulation  of  Dr.  Chalmers'  Address,  what  can  I 


say  but  that  he  expresses  the  views  of  the 
Church  that  he  represents  P  "  In  a  word,  we  hold 
that  every  part  and  every  function  of  a  common- 
wealth should  be  leavened  with  Christianity,  and 
that  every  functionary  from  the  highest  to  the 
lowest  should  In  their  respective  spheres  do  all 
that  lies  in  them  to  countenance  and  uphold  it. 
That  is  to  say,  though  we  quit  the  Establishment, 
we  go  out  on  the  Establishment  principle.  We 
quit  a  vitiated  Establishment,  but  would  rejoice  in 
returning  to  a  pure  one.  To  express  it  otherwise, 
we  are  the  advocates  for  a  national  recognition 
and  a  national  support  of  religion,  and  we  are  not 
voluntaries."  It  would  probably  be  admitted  by 
all  that  the  authority  of  Dr.  Chalmers  as  an 
exponent  of  the  views  of  the  Free  Church  can 
hardly  be  overrated.  But  it  was  not  his  personal 
view  merely.  The  words  were  addressed  by  hioi 
as  Moderator,  and  were  adopted  unanimously, 
and  directed  to  be  circulated  by  the  Asiiembly. 
I  am  reluctant  to  render  longer  what  I  have  to 
say  by  literal  quotations  from  authoritative  decla- 
rations of  the  Free  Church.  But  though  I  sum- 
marise, I  am  actually  using  the  language  which 
originally  and  for  a  long  period  afterwards  those 
who  spoke  on  behalf  of  tbe  Free  Church  have  said 
and  written.  "  The  Free  Church  has  ever  highly 
valued  her  connection  with  the  State,"  "firmly 
asserts  the  right  and  duty  of  the  civil  magistrate  . 
to  maintain  and  support  an  establishment  of 
religion  in  accordance  with  God's  Word."  They 
reserve  to  themselves  and  their  successors  "  to 
strive  by  all  lawful  means  to  secure  tiie  perform- 
ance of  this  duty."  "  The  State  was  bound  to 
establish  and  endow  the  Church."  "The  Free 
Church  has  not  in  the  least  degree  altered  its 
views  respecting  the  lawfulness  and  the  desira- 
bility of  a  right  connection  between  Church  and 
State."  "  History  and  experience  have  convinced 
us  (the  Free  Church)  that  there  is  a  form  of 
alliance  which  is  at  once  practicable  and  agree- 
able to  Scripture  and  highly  beneficial."  I  cannot 
doubt  that  each  of  the  utterances  which  I  have 
quoted  is  important,  and,  to  my  mind,  conclusive 
evidence  that  originally  the  views  of  the  founders 
of  the  trust  were  in  favour  of  the  Establishment 
principle.  The  question  whether  they  were  funda- 
mental or  susceptible  of  being  changed  demands 
a  separate  treatment.  Now,  the  views  of  the 
United  Presbyterian  Church  cannot  be  more  defi- 
nitely or  more  shortly  stated  that  in  their  own 
language,  authoritatively  stated  by  themselves, 
and  beK>re  their  union  with  the  Free  Church.  "  It 
is  not  competent,"  tixey  say,  "  to  the  civil  magis- 
trate to  give  legislative  sanction  to  any  creed  in 
the  way  of  setting  up  a  civil  establishment  of 
religion  ;  nor  is  it  either  his  province  to  proride 
for  the  expense  of  the  ministration  of  religion  out 
of  the  national  resources.  It  is  Jesus  Christ  ss 
sole  King  and  Head  of  His  Church  who  has 
enjoined  upon  his  people  to  proride  for  maintain- 
ing and  extending  it  oy  freewill  offerings ;  that 
this  being  the  ordinance  of  Christ,  it  excludes 
State  aid  for  these  purposes,  and  that  adherence 
to  it  is  the  true  safeguard  of  the  Church's  indepen- 
dence." Moreover,  though  uniformity  of  opinion 
with  respect  to  civil  establishments  of  reli^on 
is  not  a  term  of  communion  in  the  Omted 
Presbyterian  Church,  yet  the  views  on  this 
subject  held  and  universally  acted  upon  are 
supposed  to  establish  identity  of  religions 
belief,    the   one  asserting  the  right  and  duty 
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of  maintaming  and  supporting  an  establish- 
ment of  religion,  the  other  asaei-bine  that 
Ghriat's  ordinance  exolndes  State  aid.  Each  of 
them,  therefore,^  treats  the  qaestion  as  one  of 
religions  belief  and  obligation,  and  noh  one  from 
which  religions  duties  are  excluded.  The  second 
qaestion  in  debate  is  the  difference  between  the 
two  bodies  as  to  the  two  doctrinf  s  known  as  the 
GalTinistio  and  the  Aiminian  doctrine  of  Pre- 
deatinatirai.  I  nae  these  two  phrases  snbjeot  to 
more  ample  exposition  hereafter,  in  order  to  snm- 
marise  what  I  hare  to  say  as  preliminary  to  the 
discaBsion  of  the  subject  itself.  I  regret  very 
much  that  we  hare  not  any  opinion  from  the 
learned  judges  whose  judgment  we  are  called  on 
to  rcTiew.  lam  afraid,  speaking  for  myself,  that 
.  I  do  not  think  it  competent  to  me  to  avoid  deal- 
ing with  it.  It  is  included  in  the  allegation  of  a 
dejparture  from  the  doctrines  which  is  complained 
of  m  the  summons,  and  it  has  been  argued  be- 
fore your  Lordships  with  great  learning  and 
ability.  One  observation  made  by  the  learned 
connael  I  entirely  agree  to — namely,  that  in  dis- 
cnssing  this  subject  one  cannot  ignore  the  con- 
temporaneouB  theological  discussions  at  the  time 
the  Gonfession  of  Faith  was  compiltd.  No«,  the 
doctrine  in  dispute  was  the  snbjeot  of  a  oopions 
amount  of  literature  all  through  the  seventeenth 
century.  Looking,  then,  at  the  history  of  the 
particular  dispnte  which  is  brought  into  debate,  it 
cannot  be  said  that  the  language  of  the  Confes- 
sion of  Faith  was  lightly  drawn  or  arrived  at 
without  long  debate  and  deliberation.  Indeed, 
it  may  be  said  of  the  Westminster  Confession  as 
a  whole  that  it  was  composed  with  a  deliberate 
and  careful  scrutiny  which  may  be  regarded  as 
hardly  equalled  in  any  theological  discussion ; 
and  though  councils  of  the  Church  have  lasted 
longer,  if  one  regards  the  composition  of  the 
Assembly  itself,  the  original  parties  to  the  discus- 
sion, the  presentation  of  its  different  portions  to 
Parliament,  the  adoption  of  it  by  Parliament,  and 
afterwards  by  the  Church  of  Scotland,  these 
things  give  an  overwhelming  sanction  to  it,  and  at 
all  events  to  its  original  meaning  by  those  who 
accept  it  as  a  test  of  the  unity  of  their  religious 
belief.  If  this  observation  is  true  and  applicable 
to  the  Gonfession  of  Faith  ad  a  whole,  the  par- 
ticular doctrine  debated  as  part  of  the  code  of 
belief  which  the  Free  Church  adopted  in  1843, 
and  it  is  alleged  that  the  United  Free  Church  has 
abandoned,  can  hardly  be  said  to  be  one  which 
any  Christian  Church  could  regard  as  a  matter  of 
indifference.  It  divided  the  Dutch  Keformed 
Church  at  the  beginning  of  the  seventeenth 
century.  It  was  the  subiect  of  debate  at  The 
Hague  in  1611,  and  at  Ddft  in  1613.  An  edict  of 
the  States  of  Holland  sought  to  put  an  end  to  the 
controversy,  but  in  vain,  and  finally  in  1619,  ten 
Tears  after  the  death  of  Arminins,  the  Arminian 
neresy,  as  it  was  described,  was  publicly  con- 
demned. Its  professors  were  denoimced  as  liars 
and  deceivers,  and  those  who  participated  in  it 
were  deprived  of  their  civil  rights  unless  they 
retracted,  while,  on  the  other  hand,  the  Council 
of  Gonstimtinople  in  1642,  and  the  Council  of 
Jemsalem  in  1672,  condemned  what  they  describe 
as  the  Calvinistio  doctrine.  It  was  in  this  state 
of  the  controversy  agitating  the  Christian  Church 
thronghont  the  world  that  the  Confession  of  Faith 
was  adopted  by  the  Church  of  Scotland  on  the 
27th  Aug.  1647,  and  the  approval  and  adoption  of 
Vol.  XCI.,  2351.« 


it  was  made  in  a  form  which  was  intended  to 
prevent  cavil  as  to  its  being  agreed  upon  without 
objection  or  doubt.  It  recites  that :  "  The  Con- 
fession was  twice  publicly  read  over,  examined, 
and  considered,  that  copies  were  printed  that  it 
might  be  sedulously  perused  by  all  members  of 
the  Assembly,  unto  whom  frequent  intimation 
was  publicly  made  to  put  in  their  objections  and 
doubts  if  they  had  any,  and  the  said  Confession 
being  upon  due  examination  therefore  found  by 
the  Assembly  to  be  most  agreeable  to  the  Word 
of  God,  and  in  nothing  contrary  to  the  received 
doctrines,  worship,  discipline,  and  government  of 
this  kirk,  it  proceeds  to  adopt  it  as  a  Confession 
of  Faith  for  the  three  kirks  of  God  in  three  king- 
doms." I  think  it  only  necessary  to  put  in  juxta- 
position the  language  of  the  Confession  of  Faith 
itself  and  the  statement  of  doctrine  set  forth  by 
one  component  part  of  the  supposed  united  body 
— united  in  one  faith  and  doctrine.  The  Con- 
fession of  Faith,  chap.  3,  Of  Otod'a  Eternal  Decree : 
III.  By  the  decree  of  G^  tor  the  manifestation 
of  His  p;lory  some  men  and  angels  are  predesti- 
nated mto  everlasting  life,  and  others  fore- 
ordained to  everlasting  death.  lY.  These  angels 
and  men  thus  predestinated  and  foreordained  are 
particularly  and  unchangeably  designed,  and 
their  number  is  so  certain  ana  definite  that  it 
cannot  be  either  increased  or  diminished.  Now 
then  for  the  Act  Declaratory  anent  Confession 
of  Faith,  made  on  the  26th  May  1892 :  "  That 
this  Church  also  holds  that  all  who  hear  the 
Gospel  are  warranted  and  required  to  believe  to 
the  saving  of  their  souls,  and  that  in  the  case  of 
such  as  do  not  believe  but  perish  in  their  sins, 
the  issue  is  due  to  their  own  rejection  of  the 
Gkwpel  oUl.  That  this  Church  does  not  teaoh 
and  does  not  regard  the  Confession  as  teaching 
the  foreordination  of  men  to  death,  irrespective 
of  their  own  sin."  It  has  been  argued  with  great 
ingenni<7  that,  inasmuch  as  the  doctrine  of  Pre- 
destination as  treated  of  in  the  Scriptures  is  a 
mystery,  and  that  various  opinions  have  been 
held  in  respect  of  it,  that  it  cannot  he  made  a 
test  of  doctrine,  since  another  doctrine  may  be 
held  with  it,  not  to  human  intelligence  reconcil- 
able with  it^  but  equally  derived  from  and  estabf 
lished  by  Scriptural  authority.  If  the  Scottish 
Church  or  the  Westminster  Confession,  as  one  of 
ite  declarations  of  doctrine,  had  simply  declared 
that  predestination  was  one  of  its  doctrines  there 
might  be  something  in  the  argument,  but  the 
argument  ignores  the  fact  that  the  Westminster 
Confession  pur^tts  to  explain,  and  does  explain 
in  lang^uage  which  does  not  admit  of  doubt,  what 
is  meant.  Each  party  well  knew  what  they 
meant.  It  is  not  a  question  of  metaphysical 
subtleties  or  ambiguous  language.  Each  meant 
to  exclude  and  denounce  the  doctrine  of  the 
other.  I  am,  therefore,  led  to  the  conclusion 
that  upon  this  second  question  the  appellants  are 
entitled  to  succeed.  But  another  question  is 
raised,  which  in  one  sense  as  affecting  the  law  of 
truste  and  their  administration  is  most  important. 
The  Dean  of  Faculty  boldly  argued  for  the  inhe- 
rent power  of  every  Christian  Church  to  change 
ite  doctrines,  and  Lord  Young  has  based  ms 
judgment  upon  this  proposition.  Apart  from 
some  mysterious  and  subtle  meaning  to  be 
attached  to  the  word  "  Church,"  and,  understand- 
ing it  to  mean  an  associated  body  of  Christian 
believers,  I  do  not  suppose  that  anybody  will  disi 
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pate  the  right  of  any  man  or  any  collection  of  men 
to  change  their  religions  heliefa  according  to  their 
own  consciences.  Bat  when  men  subscribe  money 
for  a  particular  object  and  leave  it  behind  them 
for  the  promotion  of  that  object,  their  suocesors 
have  no  right  to  change  the  object  endowed.  In 
this  case,  it  is  suggested  that  the  terms  of  what 
is  called  the  Barrier  Act  suggest  sach  licence  to 
change.  I  am  not  able  to  concur  in  such  an 
inference.  It  is  obvious  that,  dealing  with  such 
a  subject  as  formularies,  books  of  religious 
instruction,  and  the  like,  many  things  might  be 
done,  written,  and  taught  which  might  touch  doc- 
trine. The  precautions  insisted  upon  by  the 
Barrier  Act  were  thought  necessary  to  prevent 
and  render  impossible  any  departure  from  the 
orthodox  standards.  It  provides  that  "before 
any  General  Assembly  of  the  Church  shall  pass 
any  Acts  which  are  to  be  binding  rules  and  con- 
fltitntions  to  the  Church,  the  same  Acts  be  first 
proposed  as  overtures  to  the  Assembly."  Many 
things  might  be  proposed  which,  as  "binding 
rules  and  constitutions,"  might  touch  doctrine  or 
worship,  or  discipline  or  government ;  bat  that 
the  Church  of  Scotland  in  1697  might  change  its 
faith  or  permit  it  to  be  changed  is  a  suggestion 
which,  to  one  acquainted  with  its  history,  either 
then  or  even  a  very  long  time  after,  is  not  very 
plausible.  It  is  only  just  to  Lord  Young  to  say 
that  he  adds  :  "  I  desire  to  say  that  there  is,  in  my 
opinion,  no  rule  of  law  to  prevent  a  dissenting 
Church  from  abandoning  a  religious  doctrine  oi 
principle,  however  essential  and  fundamental,  or 
from  returning  to  it  again  with  or  without  quali- 
fication or  modification.  Whether  or  not  a  pro- 
I>erty  title  is  such  that  a  forfeiture  of  property 
vrill  follow  such  abandonment  or  return  is  another 
matter."  But  that  is  the  whole  question  now  before 
your  Lordships,  and  as  it  appears  to  me  that 
there  ia  nothing  in  calling  an  associated  body  a 
Church  that  exempts  it  from  the  legal  obliga- 
tions of  insisting  that  money  given  for  one 
purpose  shall  not  be  devoted  to  another.  Any 
other  view,  it  appears  to  me,  would  be 
fatal  to  the  existence  of  every  Nonconfor- 
mist body  throughout  the  couniary.  But 
there  is  another  and  a  further  ground  upon 
which  I  think  the  appellants  entitled  to  succeed, 
and  that  is  that  the  so-called  union  is  not  really 
a  union  of  religious  belief  at  all.  The  united 
body  has  united  in  its  organisations ;  it  has 
established  its  various  administrative  arrange- 
ments ;  has  declared  its  authority  as  the  United 
Free  Church,  and  in  that  name  has  absorbed  the 
various  bodies  of  the  United  Presbyterians  and 
the  Free  Church  as  originally  constituted.  But 
has  it  agreed  in  the  doctrines  of  either  of  them, 
and,  if  so,  which  is  it  that  has  given  way  P  I  am 
bound  to  say  that  after  the  most  careful  exami- 
nation of  the  various  documents  submitted  to 
OS,  I  cannot  trace  the  least  evidence  of  either  of 
them  having  abandoned  tiieir  original  views.  It 
is  not  the  case  of  two  associated  bodies  of 
Christians  in  complete  harmony  as  to  their 
doctrine  agreeing  to  share  their  funds,  but  two 
bodies  each  agreeing  to  keep  their  separate 
religious  views  where  they  differ  agreeing  to  make 
their  formularies  so  elastic  as  to  include  those 
who  accepted  them  according  as  their  respective 
consciences  would  permit.  Assuming  that  there 
are  differences  of  belief  between  them,  these 
differences  are  not  got  rid  of  by  agreeing  to  say 


nothing  about  them;  nor  are  these  essentially 
diverse  views  avoided  by  selecting  a  formulary 
so  elastic  as  to  be  accepted  by  people  who  differ 
and  say  that  they  claim  their  liberty  of  retaining 
their  differences  while  purporting  to  join  in  one 
Christian  Church.  It  becomes  but  a  colourable 
union,  and  no  trust  fund  devoted  to  one  form  of 
faith  can  be  shared  by  another  communion  simply 
because  they  say  in  effect  there  are  some  parts  of 
this  or  that  Confession  which  we  will  agree  not  to 
discuss,  and  we  will  make  our  formulary  such 
that  either  of  us  can  accept  it  Such  an  agree- 
ment would  not,  in  my  view,  constitute  a  Church 
at  all,  or  would  be,  to  use  Sir  William  Smith's 
phrase,  a  Church  without  a  religion.  Its  formu- 
laries woald  be  designed  not  to  be  a  Confession 
of  Faith,  but  a  concealment  of  such  part  of  the 
faith  as  constituted  an  impediment  to  the  union. 
I  quote  one  passage  from  what  was  said  by  Sir 
William  Wilson  from  the  Moderator's  chair  in 
1866,  which  I  find  in  Mr.  A.  Taylor  Innes'  treatise 
on  the  law  of  creeds  in  Scotland.  Speaking  of 
the  freedom  of  the  Chureh  as  to  Confession  ot 
Faith,  he  says  :  "  We  are  not  at  liberty  to  hold 
forth  a  Confession  in  which  we  do  not  believe. 
For  in  such  a  case  the  Chureh  is  absolutely 
without  a  confession.  It  ceases  to  be  either  a 
bond  of  union  or  a  public  testimony.  It  is  lawfal 
for  the  Chui-ch  to  revise  her  Confession  and  adjust 
it  to  her  present  attainmente  and  exigencies.  It 
is  lawful  for  her  altogether  to  dispense  with  a 
Confession,  if  indeed  without  one  any  organisation 
were  possible;  but  to  retain  a  Confession  which 
has  ceased  to  be  believed  can  never  be  lawful" 
He  is  speaking,  of  course,  of  the  Christian  con- 
science, and,  as  he  says  at  an  earlier  part  of  his 
discourse,  that  when  the  Chureh  has  arrived  at 
the  conclusion  that  iU  Confession  must  be  altered. 
"  the  time  has  come  for  us  then  to  frame  a  new 
bond  of  union  with  each  other,  a  new  testimony  to 
the  world."  This  would  certainly  not  be  done  by 
making  formularies  ambiguous  or  elastic,  or 
authorising  its  votaries  to  put  different  naeanings 
upon  a  set  of  words  the  function  of  which  is 
intended  to  be  a  test  of  the  unity  of  their  faith. 
That  this  is  the  principle  upon  which  the  so- 
called  union  has  beien  arrived  at  is  proved  by  the 
declaration  of  the  United  Church,  in  which  they 
claim  a  right  in  effect  to  retain  their  own  separate 
views  either  in  the  United  Presbyterian  or  m  the 
Free  Chureh,  or  in  either  of  the  bodies  which 
originally  composed  the  united  body  which 
afterwards  became  the  United  Presbyterian 
Chureh.  They  say  this:  "(1)  The  various 
matters  of  agreement  between  the  Churches  with 
a  view  to  union  are  accepted  and  enacted  without 
prejudice  to  the  inherent  liberty  of  the  United 
Church  as  a  Church  of  Christ  to  determine  and 
regulate  its  own  constitution  and  laws  as  duty 
may  require  in  dependence  on  the  grace  of  Grod 
and  under  the  guidance  of  His  Wore."  "  (3)  Ab 
this  union  takes  place  on  the  footing  of  main- 
taining the  liberty  of  judgment  and  action  here- 
tofore recognised  in  either  of  the  Churches 
uniting,  it  is  hereby  declared  that  members  of 
both  Churches  and  also  of  all  Churches  which  in 
time  past  have  united  with  either  of  them  shail 
have  full  right  as  soon  as  they  see  cause  to  assert 
and  maintain  the  views  of  truth  and  duty  which 
they  had  lit)erty  to  maintain  in  the  said  Churches." 
For  these  reasons  I  think  that  the  judgment 
ought  to  be  reversed,  and  I  so  move  your  Lordships. 
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Lord  Macnaghtkn. — TS.j  Lords :  I  am  nnable 
io  agree  in  the  conolaBion  at  which  your  Lord- 
ships have  arrived.  I  do  not  differ  from  any  of 
jonr  Lordships  as  to  the  law.  I  accept  the 
principles  laid  down  in  this  House  in  Craigdallie 
V.  AUeiman  and  the  other,  cases  referred  to  during 
the  argument.  I  accept  those  principles  loyally 
and  entirely.  Everyone,  I  think,  must  feel  that 
the  consequences  of  your  Lordships'  decision 
io-day  will  be  far-reaching  and  of  momentous 
importance — graver  and  more  serious  than  the 
oonsequences  of  any  decision  in  which  it  has  been 
my  lot  to  take  part.  And  the  argument  addressed 
to  your  Lordships  has  been  worthy  of  the  ocoa- 
eion.  But,  after  all,  the  question  at  issue  is  one 
of  a  very  ordinary  description.  It  is  alleged,  on 
the  one  hand,  and  denied  on  the  other,  that  there 
has  been  a  breach  of  trust  in  the  disposition  of 
property.  The  complaint  is  that  funds  contri- 
buted and  set  apart  for  one  purpose  have  been 
'diverted  to  another  and  a  different  purpose. 
Saoh  questions  are  of  every- day  occurrence,  and 
the  problem  in  each  case  must  be  solved  by  the 
ordinary  commonplace  inquiry.  What  was  the 
purpose  for  which  the  funds  in  dispute  wpre 
«ollectedP  What  was  the  origioal  trust?  The 
funds  now  in  question  in  the  present  case  repre- 
sent money  contributed  for  tiie  support  of  the 
Free  Church  of  Scotland.  They  represent  pro- 
perty dedicated  to  the  use  of  the  Church  body,  a 
voluntary  association  of  professing  Christians, 
founded  by  those  ministers  of  the  Established 
Ohurch  of  Scotland  who  in  1843,  on  the  memor- 
able occasion  known  as  the  Disruption,  withdrew 
from  the  Establishment;  or,  according  to  their 
own  view  of  the  transaction,  separated  from  the 
State,  carrying  with  them  the  greater  part  of  the 
of&oe-bearers  of  the  Established  Church,  and  at 
least  one-half  of  her  members  in  fall  communion, 
-asserting  all  the  while  for  themselves  and  their 
followers  in  time  to  come  the  character  of  the 
ancient  and  true  Church  of  Scotland.  Setting 
forth  with  these  lofty  pretensions,  they  declared 
their  adherence  to  the  principles  and  practice  of 
the  Church  of  Scotland  as  regards  doctrine, 
worship,  discipline,  and  government  untram- 
melled and  unfettered  by  connection  with  the 
State,  and  purged  of  every  taint  of  Erastianism. 
The  question,  therefore,  seems  |to  me  to  be  this  : 
"Was  the  Church  thus  purified — the  Free  Church 
— so  bound  and  tied  by  the  tenets  of  the  Church 
■of  Scotland  prevailing  at  the  time  of  the  Disrup- 
tion that  departure  from  these  tenets  in  any 
matter  of  substance  would  be  a  violation  of  that 
profesnon  or  testimonial  which  may  be  called  the 
unwritten  charter  of  her  foundation,  and  so 
necessarily  involve  a  breach  of  trust  in  the 
administration  of  funds  contributed  for  no  other 
pntpose  bat  the  support  of  the  Free  Church — the 
Ohurch  of  the  Disruption  P  Was  the  Free 
Church  by  the  very  condition  of  her  existence 
forced  to  cling  to  her  subordinate  standards  with 
so  desperate  a  grip  that  she  has  lost  hold  and 
touch  of  the  supreme  standard  of  her  faith  ? 
Was  she  from  birth  incapable  of  all  growth  and 
■development  P  Was  she  a  dead  branch  and  not 
a  living  Church  ?  This,  I  think,  is  the  real  and 
■only  question.  But  if  I  may  venture  to  say  so, 
it  has  been  rather  pushed  aside  and  obscured  by 
a  very  interesting  preliminary  search  after  a 
pHneiple,  called  for  the  sake  of  convenience,  and 
not,  I   think,   for   the   sake   of  clearness,  the 


"  Establishment  principle,"  which  partakes  rather 
of  the  elusive  attraction  of  an  ignis  fatuus,  which 
means  much  or  little,  just  as  you  may  choose  to 
interpret  one  of  the  most  obscure  passages  in  the 
Westminster  Confession,  which  in  one  aspect  no 
Christian  man,  I  think,  would  hesitate  to  accept, 
but  in  the  mouth  of  an  adherent  of  a  Church 
that  has  abandoned  Establishment  and  separated 
from  the  State  can  only  mean  a  counsel  of  per- 
fection, unattainable  in  this  world.  Your  Lord- 
ships have  been  furnished  with  a  print  of  many 
Scottish  statutes  and  a  volume  containing  the 
Acts  of  the  General  Assembly  of  the  Church  of 
Scotland.  I  have  read  those  documents  and 
many  others  to  which  the  attention  of  the  House 
was  directed  with  much  interest  and  some  care. 
I  can  only  say  that  they  have  confirmed  me  in  the 
opinion  which  I  entertained  at  the  conclusion  of  the 
first  argument— that  the  judgment  under  appeal 
was  right,  and  ought  to  be  affirmed.  I  do  not 
propose  to  trouble  your  Lordships  by  tracing  the 
history  of  the  Church  of  Scotland  in  its  connec- 
tion with  the  State  from  the  date  of  the  first 
Beformation  to  the  time  of  the  Disruption.  That 
was  done  very  ably  and  fuUy  by  the  learned 
counsel  at  the  Bar.  It  is  enough  for  me  to  say 
that  during  the  whole  period  of  the  existence  of 
the  Church  of  Scotland  there  was  a  constant 
assertion  of  spiritual  independence.  During  the 
period  when  the  Church  which  had  passed  through 
the  furnace  of  two  Reformations  was  approach- 
ing her  last  and  greatest  trial,  there  grew  np  in 
the  Church  two  parties — the  Moderates  and  the 
Evangelicals.  It  was  to  the  Evangelicals  in  later 
days  that  the  Free  Church  of  Scotland  owed  her 
separate  existence.  For  a  long  time  the  Evan- 
gelical party  was  in  a  minority,  and  matters  then 
went  on  tolerably  smoothly  between  Church  and 
State.  Ultimately  the  Evangelicals  gained  the 
ascendancy.  They  were  the  party  of  progress, 
reform,  and  Church  extension.  They  planted 
religion  in  remote  and  half-civilised  disbricts  in 
Scotland.  They  founded  missions  in  all  parts  of 
the  world.  Their  zeal  and  fervour  were,  as  their 
adherents  boasted,  in  striking  contrast  to  the 
apathy  and  lukewarmness  of  the  Moderates. 
When  they  became  the  dominant  party  they 
carried  matters  with  a  high  hand.  They  passed 
Acts  in  the  Assembly.  The  Yeto  Act  and  the 
Chapel  Act  were  altogether  beyond  the  com- 
petence of  the  Church  as  established  by  law. 
They  censured  and  deposed  ministers  who  obeyed 
the  decrees  of  the  Court  of  Session.  They  held 
those  decrees  to  be  encroachments  on  the  true 
liberties  of  the  Church,  and  actually  pronounced 
them  illegal.  The  State  refused  to  admit  their 
claims.  The  strong  arm  of  the  law  restrained 
these  extravagances.  They  maintained  that  their 
proceedings  were  justified,  and  required  by  the 
doctrine  of  the  HesMlship  of  Christ,  common  to  all 
the  Reformed  Churches,  to  which  they  attached 
peculiar  and  extraordinary  significance.  Then 
came  the  Protest  of  1842.  It  was  followed  by  s>. 
cold  and  chilling  reply  from  the  Government  in 
power,  and  then  it  b<H»iae  evident  to  all  thinking 
men  that,  as  the  State  would  not  give  way,  the 
leaders  of  the  Assembly  and  those  who  adhered 
to  them  would  have  to  retract  their  pretensions, 
and  own  defeat  or  quit  the  Establishment  alto- 
gether. No  one  who  knew  the  courage  and 
temper  ol  the  leaders  of  the  Assembly,  no  one 
who  had  caught  the  note  of  defiance  os^'triumph    i 
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Bounded  by  Dr.  Chalmers  at  the  close  of  the 
Edinburgh  Gonvooation,  oonld  donbt  what  the 
issne  would  be.  And  now,  in  passing,  I  would 
call  your  Lordships'  attention  to  one  fact  which 
seems  to  me  not  unworthy  of  notice,  when  Dr. 
Ghalmers'  sermou,  preached  before  the  first  Free 
Church  Asaembly,  is  relied  upon  as  a  sort  of 
prospectus,  on  the  faith  of  which  the  funds  of  the 
fVee  Church  were  collected — as  if  the  Free  Church 
were  a  joint  stock  concern,  and  that  sermon  an 
invitation  to  the  public  to  put  their  money  in  it. 
Months  before  the  Disruption  actually  took  place, 
when  all  Scotland  was  looking  forward  with 
feverish  anxiety  to  the  last  act  of  the  drama,  the 
leaders  of  the  Evangelical  party,  with  Dr.  Chalmers 
at  their  head,  set  about  collecting  funds  for  the 
needs  of  the  Church.  And  when  the  Disruption 
took  place,  and  when  appeals  were  made  in  every 
parish,  in  every  nook  and  comer  of  Scotlandf, 
calling  upon  the  people  to  stand  by  the  Church  of 
tbeir  forefathers,  denouncing  the  tyranny  of  the 
State,  describing  in  harrowing  terms  the  sufferings 
of  ministers,  old  and  young,  driven  from  homes, 
with  their  wives  and  cnildren,  and  forced  to  seek 
shelter  in  sheds  and  hovels,  while  they  faithfully 
ministered  to  their  flocks,  some  of  them  actually 
dving  of  want  and  exposure,  money  came  in 
abundantly  in  answer  to  the  call.  Dr.  Chalmers' 
sermon  to  the  first  Free  Church  Assembly  was 
bnt  one  of  a  thousand,  I  might  say  of  a  million, 
similar  discourses — eloquent,  of  course,  as  it  was 
stirring.     Of  what  is  called  the  Establishment 

frinciple  as  a  tenet  or  opinion  of  the  Free  Church, 
shall  have  a  word  to  say  presently.  All  I  want 
t^  impress  upon  your  Lordships  at  this  moment 
is  that  when  that  sermon  was  preached  by  Dr. 
Chalmers  on  an  occasion,  more  eloquent  and  more 
stirring  than  any  appeal  in  words  could  be,  the 
fund  was  already  in  full  swing.  Then  for  whom 
and  with  what  purpose  was  the  money  collected  ? 
Except  as  regards  sums  devoted  to  special  pur- 

ns  and  special  objects,  the  fund  <tLs  ail  one  fund. 
aa  collected  for  the  needs  of  the  Free  Church 
of  Scotland,  and  what  was  the  Free  Church  P 
Did  it  go  out  as  a  sect  or  a  persuasion,  or  a 
connection  with  peculiar  tenets  cut  and  dried, 
and  defined  in  the  precise  language  of  a  con- 
veyancseP  Nothing  of  the  kind.  Those  who  went 
out  went  forth  declaring  that  they  were  not  a 
sect  but  the  National  Church,  and  that  they  were 
still  the  Church  of  Scotland.  "  We  are,''  they 
said  (to  quote  the  words  of  Dr.  Candlish,  one  who 
was  only  second  —  if  he  was  second — to  Dr. 
Chalmers  himself),  "  we  are  still  the  Church  of 
Scotland,  the  only  Church  that  deserves  the  name, 
the  only  Church  that  can  be  known  and  recog- 
nised by  the  maintaining  of  those  principles  to 
which  uie  Church  of  our  fathers  was  true  when 
she  was  on  the  mountain  and  on  the  field,  when 
she  was  under  persecution,  when  she  was  an 
outcast  from  the  world.  And  believing  that  we 
are  not  seceders  from  the  Church,  but  are  the 
Church  separated  from  the  State,  believing  that 
we  are  not  a  sect  separated  from  the  Established 
Church,  but  that  we  are  the  Church  of  Scotland 
separating  from  the  State,  we  hold  ourselves 
entitled,  without  any  disparagement  to  other 
religious  bodies,  to  assume  and  act  upon  the 
principle  that  we  are  to  maintain  the  character 
of  the  National  Church  of  Scotland."  An  impos- 
sible position  that  may  be  said  to  be  in  point  of 
law — they   went  out  not  as    a   Church,   bnt  as 


individuals  separatinsr  from  the  Church,  and  they 
united  again  in  a  voluntary  body  of  professing 
Christians.  That  may  be  so ;  but  to  themselves 
and  to  their  adherents,  and  to  other  religious 
bodies  which  were  not  of  their  communion,  they 
supported  the  character  of  the  National  Ghurca 
of  Scotland.  And  supporting  that  character  which 
they  assumed,  they  must  be  taken,  in  regard 
to  tbeir  own  body,  to  have  all  the  powers  of  the 
National  Church.  Speaking  for  myself,  I  cannot 
form  a  conception  of  a  National  Church  untram- 
melled and  unfettered  by  connection  with  the 
State  which  does  not  at  least  possess  the  power 
of  revising  and  amending  the  formalse  of  sub- 
scription required  of  its  own  office-bearers,  and 
the  power  of  pronouncing  authoritatively  that 
some  latitude  of  opinion  is  permissible  to  its 
members  in  regard  to  matters  which,  according 
to  the  common  apprehension  of  mankind,  are  ni^ 
matters  of  faith.  I  agree  that  a  sect  may  erent 
any  point  or  any  punctilio,  however  trifling  and 
absurd  it  may  ba.  into  an  article  of  faith.  My 
point  is  that  the  Free  Church  were  not  a  sect,  and 
that  they  never  made  the  Establishment  prin- 
ciple an  article  of  faith.  Bnt  I  go  further. 
This  Establishment  principle,  whatever  it  is,  can 
have  no  higher  authority  than  the  article  of  the 
Westminster  Confession  in  which  it  is  supposed 
to  be  embedded.  If  the  Church  has  power  to 
amend  her  Confession,  she  can,  of  course,  take 
occasion  to  declare  that  the  Establishment  prin- 
ciple is  to  be  regarded  as  an  open  qnestion,  in 
reference  to  which  every  man  is  at  liberty  to 
exercise  his  private  judgment.  Now,  it  seems  to- 
me clear  that  the  Free  Church,  when  it  came 
into  existence,  claimed  the  power  of  altering  and 
amending  her  Confession  of  Faith.  On  the 
second  argument,  the  Dean  of  Faculty  called 
your  Lordships'  attention  to  a  Catechism  on  the 
principles  and  constitution  which  the  Free  Church 
of  Scotland  issued  by  authority  of  the  Genera) 
Assembly.  The  preparation  of  this  work  was 
taken  in  hand  in  1843.  It  was  issued  in  Dec; 
1845  by  authority  of  the  Publication  Committee. 
In  1847  the  Greneral  Assembly  approved  gene- 
rally of  the  Catechism  as  containing  "  a  valuable 
summary  of  the  Church's  history  and  exposition 
of  her  general  principles  from  the  beginning  of 
the  Reformation  to  the  present  time."  And,  at 
the  same  time,  the  Assembly  earnestly  recom- 
mends its  general  use,  so  that  it  has  an  xmqnes- 
tionable  claim  to  be  considered  as  a  contempo- 
raneous document.  It  attacks  and'  flouto  and 
belittles  the  Established  Church.  But  the  very 
bitterness  of  ite  tone  shows  that  it  was  composed 
in  the  earliest  days  of  Disruption,  and  I  will  not 
weary  your  Lordships  by  quoting  from  it  at  any 
length.  Bnt  I  may  remind  your  Lordships  that 
it  points  out  that  the  Church  of  Scotland  as  ft 
Church,  on  ite  own  authority  adopted  the  West- 
minster Confession,  and  that  at  the  very  time 
when  Knox's  Confession  had  the  sanction  of  the 
Stete.  The  Catechism  deals  at  some  length  with 
Church  power.  It  explains  that  this  power  a 
the  power  of  the  keys.  It  declares  that  it  is 
divided  into  four  parte,  and  that  the  first  part  is 
the  dogmatic  power  in  virtue  of  which  the 
Doctrines  of  the  Word  are  declared,  and  religions 
controversies  are  determined.  It  asks,  "When 
is  the  dogmatic  power  abused  ?  "  The  answer  is. 
"  When  it  is  made  the  pretext  for  a  claim  of 
infallibility,  and  employed  to  subvert  the-  light 
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o£  private  jadgment,  and  when  the  implicit 
Bubmiasion  which  is  dne  only  to  the  Word  is 
demanded  for  Church  formularies  and  devices." 
In  an  earlier  passage  there  is  a  sly  hit  at  the 
Established  Charch,  and  a  sharp  contrast  drawn 
between  the  Evangeliatical  party  and  the  view  of 
the  Moderate  party  as  to  the  position  of  the 
Ohnrch,  not  altogether  to  the  advantage  of  the 
latter.  *'  It  is  one  thing,"  says  the  author  of 
the  Catechism,  "  for  the  civil  privileges  and 
endowments  of  a  Church  to  bia  tied  tj  a 
Confession  by  civil  enactments,"  "and  quite 
«Bother  thing  for  a  Church  itself  to  be  so.'  That, 
according  to  their  Catechism,  was  the  servile 
bondage  of  the  Established  Church.  In  the 
former  case,  the  Church  when  she  finds  that  any 
-articles  of  her  Confession  are  nnscriptural  is  at 
liberty  to  renounce  them,  being  only  bound  if 
she  do  to  resign  her  temporalities.  In  the  latttr 
«a8e,  the  law  allows  no  relief  whatever  for  the 
Church  in  her  corporate  capacity  when  she  dis> 
'Covers  errors  in  her  Confession,  which,  of  course, 
is  as  much  as  to  say  that  the  Church  is  bound 
always  to  go  absolutely  upon  the  supposition  of 
its  soundness,  and  to  interpret  the  Word  of  Grod 
agreeably  to  ica  declarations.  Under  these  cir- 
cumstances the  supreme  and  ultimate  standard  of 
doctrine  is  not  the  Bible,  but  the  Confession  of 
Faith.  I  greatly  fear  that  this  is  the  position 
into  which  the  Free  ChurcK  will  be  driven.  I 
«oald  easily  multiply  quotations  from  this  Free 
Ohnrch  Catechism,  but  I  think  that  I  have  quoted 
enough  to  prove  that  to  followers  of  the  Free 
Charch  movement  the  notion  of  altering  the 
Westminster  Confession  of  Faith  was  not  very 
ehocking.  If  the  view  which  I  have  roughly 
indicated  is  correct,  I  think  it  enough  to  dispose 
of  this  case  in  both  its  branches.  But  there  are 
two  points  on  which  a  great  deal  of  argument  was 
bestowed,  and  on  them  I  should  like  to  say  a  few 
words.  There  is  the  Establishment  principle,  as 
it  is  called,  and  there  are  those  higher  mysteries 
which  were  dealt  with  boldly  but  reverently  by 
the  learned  counsel.  As  regards  the  Establish- 
ment principle,  I  know  that  that  very  distin- 
guished man  to  whom  I  have  already  referred, 
who  after  Dr.  Chalmers  was  the  leader  of  the  Free 
Ohurob,  doubted  to  the  last  whether  the  principle 
of  a  national  establishment  of  religion  was  a 
principle  at  all.  He  maintained  that  throaghout 
the  wliole  of  the  Church's  history  there  was  no 
«vent  that  proclaimed  formally  and  directly  that 
the  principle  of  a  national  establishment  of 
religion  was  a  vital  principle  which  the  Church 
was  bound  to  maintain.  Speaking  for  myself,  I 
do  not  altogether  take  that  view.  1  think  it  must 
be  admitted  that  the  Establishment  principle,  as 
it  may  be  gathered  from  the  somewhat  obscure 
lang^aee  of  the  Westminster  Confession,  was  the 
^nerally  received  opinion  in  the  Church.  It  was 
necessanly  the  received  though  unexpressed 
opinion  of  the  Church  before  the  Dieraption. 
When  the  Disruption  took  place  circumstances 
were  altered,  and  then  I  think  that  there  was  a 
diversity  of  opinion  on  the  subject.  Lord  Trayner 
says  that  it  appears  to  him  "  difficult  to  hold  that 
«  mere  opinion  as  to  what  some  third  person  was 
bound  to  do  which  he  might  neglect  or  ref  ase  to 
do,  and  the  Chnrch  would  not  compel  him  to  do, 
oonld  in  any  way  be  an  essential  part  of  the 
oonstitntion  of  the  Church  which  held  that 
opinion."    Well,  that  was  exactly  Dr.  Candlish's 


opinion  at  the  very  time  of  the  Disruption.  I 
refer  to  his  opinion,  not  as  the  opinion  of  a  person 
authorised  to  speak  on  behalf  of  the  Church,  but 
as  the  opinion  of  a  leading  man,  whose  opinion  a 
great  many  others  would  probably  follow.  At 
the  General  Assembly,  held  in  Glasgow  in  the 
autumn  of  the  year  of  the  Disruption,  Dr. 
Candlish,  speaking  about  the  Establishment 
principle,  and  pointing  out  that  the  refusal  of  the 
ijtate  to  establish  the  Church  on  the  only  terms 
to  which  the  Church  would  consent,  left  them  a 
great  degree  of  liberty  as  to  the  terms  on  which 
they  should  stand  with  other  Churches,  put  the 
case  thus :  "  Is  the  division  and  schism  of  the 
Christian  Church  to  be  kept  up  by  a  question  as 
to  the  duty  of  another  party  over  whom  we  have 
no  control?  Let  it  be  that  we  maintain  our 
different  opinions  as  to  the  duty  of  the  State  to 
support  the  Church,  and  the  daty  of  the  Church 
to  receive  support  from  the  State  when  it  is  given 
consistently  with  spiritual  freedom,  still  shall 
that  question,  which  has  become  a  mere  theore- 
tical question  in  the  Church  of  Christ,  and,  so 
far  as  we  can  judge,  seems  destined  to  be  a  mere 
theoretical  question  till  the  time  when  the 
kingdoms  of  this  world  shall  become  the  kingdoms 
of  our  Lord,  and  of  His  Christ,  shall  that  question 
prevent  cordial  co-operation  and  harmony  among 
ourselves,  and  our  united  action  in  defence  of  one 
common  Protestantism  against  one  common  foe?  " 
I  have  no  doubt  that  the  opinions  which  Dr. 
Candlish  expressed  so  eloquently  at  the  time  of  the 
Disruptionmust  have  been  held  by  many  adherents 
of  the  Free  Church.  And  as  time  went  on,  and 
the  splendid  voluntaryism  of  the  Free  Church  on 
a  basis  and  a  scale  never  before  understood  or 
attempted,  placed  the  Free  Church  on  a  level  with 
the  Established  Church  at  home,  and  in  a  position 
certainly  not  inferior  as  regards  missionary  labours 
abroad,  the  natural  tendency,  I  think,  even  among 
those  who  were  disposed  to  regard  the  Establish- 
ment principle  as  a  sacred  principlemust  have  been 
in  the  direction  of  the  conclusion  that  the  Church 
of  Scotland,  whether  Established  or  Free,  could 
exist  not  only  without  an  Establishment,  but  even 
without  the  profession  of  the  Establishment  prin- 
ciple. Speaking  for  myself,  I  think  this  question 
about  the  Establishment  pripciple  a  very  small 
question  indeed,  and  it  occupied  a  great  deal  too 
much  of  the  argument  to  the  exclusion  of  far 
weightier  matters.  I  cannot  call  the  matters 
that  were  discussed  by  Mr.  Haldane  small  or 
insignificant.  They  are  matters  into  which  I 
do  not  think  it  onr  province  to  intrude.  If  the 
Church  has  power  to  relax  the  stringency  of  the 
formulee  required  from  her  ministers  and  o£Bce- 
bearers  so  as  to  avoid  offence  to  the  consciences  of 
the  most  conscientious,  and  to  keep  within  her  fold 
the  most  able  and  enlighted  of  her  probationers 
— that  is  all  that  is  required.  That  she  has  that 
power  I  cannot  doubt.  These  formulse  were  im- 
posed by  Act  of  Parliament.  If  they  owe  their 
foice  and  efficiency  in  the  Established  Church  to 
Acts  of  Parliament,  the  Free  Church  has  rejected 
the  ordinances  of  men  and  the  authority  of  Par- 
liament, and  is  free  to  regulate  her  own  formulae. 
The  Free  Church,  as  it  seems  to  me,  claiming  to 
act,  and  recognised  by  her  adherents  as  acting  in 
the  character  of  a  national  Church,  and  proceed- 
ing regularly  in  accordance  with  the  constitution 
of  the  Church,  may  do  now  what  the  Church  did 
in  the  seventeenth  century.    Owing  to  the  vast 
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importance  of  this  case,  and  the  very  able  and 
learned  argnments  of  the  learned  counsel  at  the 
Bar,  I  have  thought  it  rij^ht  to  state  in  my  own 
language  the  reasons  which  have  led  me  to  the 
opinion  which  I  hold.  Under  ordinary  circnm- 
stances  I  should  have  been  content  to  express  my 
concurrence  in  the  opinions  delivered  by  the 
learned  judges  in  Scotland,  and  specially  with 
the  opinions  of  the  Lord  Ordinary  and  Lord 
Trayner.  It  is  impossible,  in  my  opinion,  to 
overrate  the  importance  of  the  issue  awaiting 
decision.  I  do  not  agree  with  the  learned  counsel 
for  the  appellants  that  the  United  Free  Church 
is  a  changeling,  a  creation  of  a  composite  nature, 
with  a  doable  face  and  two  voices.  Though  the 
name  is  slightly  altered  I  think  that  the  Free 
Church  has  preserved  her  identity.  I  think  that 
she  is  entitled  to  as  much  respect—I  had  almost 
said  as  much  veneration — as  when  she  went  forth, 
casting  off  for  conscience  sake  the  fetters  and 
the  advantages  of  State  connection.  I  do  not 
think  that  she  has  forfeited  any  of  her  rights 
by  receiving  into  her  bosom  a  reformed  and 
Fresbyterian  Church,  one  with  her  in  faith, 
in  baptism,  and  all  essential  points  of  doctrine, 
and  for  my  part  I  should  hesitate  long  before 
I  would  give  my  voice  for  a  decision  which  will 
help  or,  at  any  rate,  direct  her  to  subordinate 
the  Scriptures  to  the  Westminster  Confession  of 
Faith. 

Lord  Davet. — My  Lords :  The  subject-matter 
of  the  action  out  of  which  this  appeal  has  arisen 
is  certain  heritable  and  movable  property  of  great 
value,  which  is  held  by  trustees,  who  are  the  first 
respondents,  in  trust  for  the  Free  Church  of  Soot- 
land.  That  Church  is  a  voluntary  and  unincorpo- 
rated association  of  Christians  united  on  the  basis 
of  agreement  in  certain  religious  tenets  and  prin- 
ciples of  worship,  discipline,  and  Church  govern- 
ment. The  pursuers  and  present  appellants  were 
in  the  year  1900,  and  allege  that  they  are  still, 
members  of  the  Free  Church,  and  their  complaint 
so  far  as  it  is  cognisable  by  a  civil  court  is  that 
their  trustees  at  the  bidding  of  other  members  of 
the  Free  Church,  but  in  breach  of  their  trust,  have 
applied,  and  threaten  and  intend  to  apply,  the  trust 
property  to  purposes  which  are  alien  to  the  pur- 
poses of  the  trust,  and  for  the  benefit  of  persons 
who  have  no  title  to  call  themselves  members  of 
the  Church.  In  fact,  the  appellants  say  that  they 
alone  hold  in  their  integrity  the  tenets  and  prin- 
ciples of  the  association  for  whose  benefit  the  trust 
was  founded.  The  law  on  this  subject  is  fi-ee  from 
doubt.  It  has  been  settled  by  numerous  decisions 
of  the  courts  both  in  Scotland  and  in  England, 
and  has  been  affirmed  by  judgments  of  this  House. 
The  case  of  CraigdaUie  v.  Aikman  (u&t  sup.)  came 
twice  before  this  House.  In  the  second  appeal, 
heard  in  1820,  Lord  Eldon  thus  stated  the  prin- 
ciple on  which  the  House  proceeded  when  this 
matter  was  formerly  before  the  House :  "  We 
acted. upon  this  principle  that  if  we  could  find 
out  what  were  the  religions  principles  of  those 
who  originally  attended  the  chapel,  we  should 
hold  the  building  appropriated  to  the  use  of 
persons  who  adhere  to  the  same  religious  prin- 
ciples." And  after  stating  the  result  of  the  in- 
quiries directed  by  the  former  judgment.  Lord 
Eldon  said:  "Supposing  that  there  is  a  division 
of  religious  opinions  in  the  persons  at  present 
wishing  to  enjoy  this  building,  the  question  would 
then  be  which  of  them  adhered  to  the  opinions 


of  those  who  built  the  place  of  worship,  and 
which  of  them  differed  from  those  opinions,, 
those  who  still  adhered  to  their  religious  prin- 
ciples being  more  properly  to  be  considered  as  the 
eettuia  qva  trutt  of  those  who  held  this  place- 
of  worship  in  trust  than  those  who  have  departed 
altogether  from  the  religious  principles  of  those- 
who  founded  this  place,  if  I  may  so  express  it." 
In  an  English  case  [Attomey-Oeneral  v.  Pearion, 
ufrt  lup.),  decided  in  1817,  and  therefore  between 
the  two  appeals  in  the  CraigdaUie  case.  Lord 
Eldon,  referring  to  that  case,  expounded  the- 
principle  acted  on  by  the  House  more  at  large. 
"  But  if,"  he  said,  "  on  the  other  hand,  it  turns 
out  (and  I  think  that  this  point  was  settled  in  a 
case  which  lately  came  before  the  House  of  Lords- 
by  way  of  appeal  out  of  Scotland)  that  the  insti- 
tution was  established  for  the  express  purpose  of 
such  form  of  religions  worship,  or  the  t^hing 
of  such  particular  doctrines,  as  the  founder 
has  thought  most  conformable  to  the  prin- 
ciples of  the  Christian  religion,  I  do  not  appre- 
hend that  it  is  in  the  power  of  individuala 
having  the  management  of  that  institution  at 
any  time  to  alter  the  purpose  for  which  it  wb» 
founded  or  to  say  to  the  remaining  mem- 
bers, we  have  changed  our  opinions,  and  yoa 
who  assemble  in  this  place  for  the  purpose  of 
hearing  the  doctrines  ,and  joining  in  the  worship 
preEorioed  by  the  founder,  shall  no  longer  enjoy 
the  benefit  he  intended  for  you,  unless  you  con- 
form to  the  alteration  which  has  taken  place  in 
our  opinion.  In  such  a  case,  therefore,  I  appre- 
hend, considering  it  as  settled  by  the  authority  I 
have  already  referred  to,  that  when  a  congregation 
become  dissentient  among  themselves,  the  nature 
of  the  original  institution  must  alone  be  looked 
to  as  the  guide  for  the  decision  of  the  court,  and 
that  to  refer  to  smy  other  criterion  as  to  the 
sense  of  the  existing  majority  would  be  to  make- 
a  new  institution,  which  is  altogether  beyond  the 
reach  and  inconsistent  with  the  duties  and  cha- 
racter of  this  court."  I  disclaim  altogether  any 
right  in  this  or  any  other  civil  court  of  this  realm 
to  discuss  the  truth  or  falsity  of  any  of  tho 
doctrines  of  this  or  any  other  religious  associa- 
tion, or  to  say  whether  any  of  them  are  based  on 
a  just  interpretation  of  the  language  of  Scripture,, 
or  whether  the  contradictions  or  antinomies  be- 
tween differentstatements  of  doctrine areorare not- 
real  or  apparent  only,  or  whether  such  contradic- 
tions do  or  do  not  proceed  only  from  an  imperfect 
and  finite  conception  of  a  perfect  and  infinite- 
Being,  or  any  similar  question.  The  more 
humble  but  not  useless  function  of  the  civil 
court  is  to  determine  whether  the  trusts  imposed 
upon  property  by  the  founders  of  the  trust  aie- 
being  duly  observed.  I  appreciate — and  I  sympa- 
thise with — the  effort  made  by  men  of  great- 
intelligence  and  sound  learning  to  escape  from, 
the  fetters  forged  by  an  earlier,  generation- 
But,  sitting  on  appeal  from  a  court  of  law, 
I  am  not  at  liber^  to  take  any  such 
matter  into  consideration.  The  question  in. 
each  case  is.  What  were  the  religious  tenets  and 
principles  which  formed  the  bond  of  union  of  the 
association  for  whose  benefit  the  trust  was. 
created  P  I  do  not  think  that  the  court  has  any 
test  or  touchstone  by  which  it  can  pronounce  that 
any  tenet  forming  part  of  the  body  of  doctrine  pro- 
fessed by  the  association  is  not  vital,  essential,  or 
fundamental  unless  the  parties  have  themselvee 
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declared  it  not  to  be  ao.  The  bond  of  nnion, 
however,  may  contain  within  itself  a  power  in 
some  recognised  body  to  control,  alter,  or  modify 
the  tenets  and  principles  at  one  time  professed 
by  the  association.  But  the  existence  of  snch  a 
power  would  have  to  be  proved  like  any  other 
tenet  or  principle  of  the  association.  I  do  not 
propose  to  travel  through  the  numerous  docu- 
ments which  state  the  grounds  of  the  great  Dis- 
ruption in  1843,  and  the  principles  held  and 
professed  by  the  founders  of  the  Free  Church. 
The  result,  in  my  opinion,  is  that  the  Free  Church 
took  with  it  the  doctrine,  government,  and  disci- 
pline of  the  Established  Church,  freed  from  the 
fetters  and  conditions  imposed  on  that  Church 
by  its  connection  with  the  State.  The  Free 
Chnrch  adopted  as  its  standards  the  Westminster 
Confession  and  other  subordinate  standards  of 
the  Established  Church.  It  also  adopted  the 
provisions  of  the  Barrier  Act,  and  any  other 
provisions  affecting  the  constitution  of  the 
Church  and  the  powers  of  its  Goneral  Assembly. 
In  fact,  the  founders  of  the  Free  Church  asserted 
that  "in  doctrine,  polity,  and  discipline  they  truly 
represented-  the  Church  of  their  fathers,"  and 
that  "it  is  her  being  free  and  not  hsr  being 
established  that  constitutes  the  real  historical 
and  hereditary  identity  of  the  reformed  national 
Church  of  Scotland."  There  is,  however,  one 
document  which  should  be  more  particularly 
referred  to — namely,  the  protest  put  forth  as 
their  fii-st  act  by  the  members  of  the  General 
Assembly  of  the  Established  Church  who  with- 
drew from  that  assembly  on  the  historical  18th 
May  1843.  This  protest  was  ordered  to  be 
recorded  by  the  several  Presbyteries  of  the  Free 
Church  at  the  beginning  of  their  Presbytery 
books  as  the  ground  and  warrant  of  their  pro- 
ceedings, and  it  may  fitly  be  called  the  charter  of 
the  Free  Church.  It  is  at  once  an  apologia  and 
an  affirmance  of  the  position  taken  up  by  the 
founders  of  the  Church  in  vindicating  in  vigorous 
terms  their  right  and  duty  to  separate  from  the 
Establishment,  maintaining  the  Confession  of 
Faith  and  other  standards  of  the  Church  of  Scot- 
land as  heretofore  understood.  They  are  careful 
to  (assert  firmly  the  right  and  duty  of  the  civil 
magistrate  to  maintain  and  support  an  establish- 
ment of  religion  in  accordance  with  Giod's  Word. 
It  is  a  matter  of  dispute  whether  it  was  a  tenet 
of  the  Established  Church  that  it  is  the  duty  of 
the  State  to  establish  and  endow  a  National 
Church.  It  has  been  said  by  learned  judges  in 
the  Court  of  Session  that  it  was  not  required  that 
the  priociple  of  a  religious  establishment  in  con- 
nection with  and  endowed  by  the  State  should  be 
professed  as  an  article  of  faith.  It  was  pointed 
oat  that  the  article  on  the  civil  magistrate  admits 
of  other  constructions,  and  that  a  civil  rnler  may 
perform  the  duty  ascribed  to  him  in  that  article 
in  other  ways  than  by  establishment  and  endow- 
ment. But  however  this  may  be,  I  think  it  plain 
from  their  public  utterances  that  the  founders  of 
the  Free  Church  considered  that  the  Establishment 
principle  was  part  of  the  body  of  doctrine  which 
they  brought  with  them  from  the  Established 
Church,  and  that  they  held  and  stated  it  in  the 
clearest  terms.  It  is  impossible,  in  my  opinion, 
to  get  rid  of  the  explicit  statement  of  the  doctrine 
in  the  Protest  of  the  18th  May  1843  by  calling  it 
"parenthetical"  or  a  matter  of  opinion.  The 
affirmance  of  the  doctrine  may  be  said  to  derive 


strength  from  the  form  of  the  sentence.  For  it 
shows  that  the  authors  of  the  Protest  regarded 
it  as  of  so  much  importance  that  they  go  out  of 
their  way  to  state  it^  and  thus  define  more  clearly 
their  position,  and  to  avoid  the  imputation  that 
by  separating  from  the  Established  Church  they 
had  become  voluntaries.  Again,  in  the  Act  of 
1846  anent  questions  and  .  formulae,  while  dis- 
claiming intolerant  or  persecuting  principles,  the 
Church  firmly  maintains  the  same  Scriptural 
principles  as  to  the  duties  of  nations  and  their 
rulers  in  reference  to  true  religion  and  the 
Church  of  Christ  for  which  she  has  hitherto 
contended;  and  (not  to  multiply  evidence  of 
what  is  not  really  disputed)  in  the  address 
of  Dr.  Chalmers,  which  was  incorporated  in  a 
Manifesto  issued  by  direction  of  the  Greneral 
Assembly  of  May  1843,  and  entitled  "  The  aJSec- 
tionate  representation  of  the  Free  Church  of 
Scotland,"  that  eminent  person  expressed  himself 
in  language  which  I  will  not  repeat,  as  it  haa 
been  read.  I  cannot  bring  myself  to  doubt  that  a. 
doctrine  thus  "  firmly  "  asserted  and  maintained 
and  officially  put  forward  was  a  distinctive  tenet- 
of  the  Free  Church  of  Scotland,  and  formed  a., 
link  in  the  bond  of  union  between  the  membera 
of  that  association.  The  Lord  Ordinary  and  the 
learned  judges  in  the  Inner'  House  treated  it  as- 
neither  fundamental  nor  essential,  and  they  seem 
to  have  regarded  it  as  a  pious  opinion,  held, 
indeed,  by  the  founders  of  the  Church,  but  desti-- 
tute  in  the  circumstances  of  any  practical 
importance.  I  have  already  said  that  I  have  no 
means  of  testing  the  fundamental  or  essential 
character  of  the  doctrine  apart  from  the  ntter. 
ances  of  the  parties  themselves.  They  certainly 
were  as  far  as  possible  from  treating  it  as  an  open 
question,  and  that  attitude  was  maintained  for 
many  years  after  the  foundation  of  the  Church.. 
The  doctrine  of  the  independence  of  the  Church 
under  the  Headship  of  Christ  alone  was  the  very 
foundation  of  their  position,  and  was  necessarily 
put  forward  by  them  as  fundamental,  but  that 
is  no  proof  that  they  did  not  regard  other  tenete- 
also  as  essential  or  distinctive  articles  of  belief. 
The  questions,  therefore,  in  my  opinion,  come  to- 
be  whether  it  was  a  term  in  the  compact  or  bond, 
of  union  that  the  General  Assembly  should  have- 
power  to  alter  or  vary  the  doctrines  of  the- 
Church,  and  what  are  the  limits  (if  any)  of  such 
a  power  ?  I  was  impi-essed  by  the  argument  of 
the  Dean  of  Faculty.  If  1  understand  the  learned 
dean  correctly,  he  maintained  that  the  General 
Assembly  of  the  Church  of  Scotland  had  by  its 
constitution  an  inherent  power  of  plenary  legis- 
lation over  all  matters  ecclesiastical,  including 
doctrine,  subject  only  to  the  conditions  imposed 
by  the  Act  of  Assembly  called  the  Barrier  Act, 
and  he  carried  his  argument  so  far  as  to  maintain 
that  the  General  Assembly  of  the  Free  Chnreh, 
exercising  the  inherent  powers  of  the  Established 
Church,  but  freed  from  the  fetters  imposed  by 
Acts  of  Parliament,  might  derogate  from  or  even 
reject  the  Confession  of  Faith  itself.  The  free- 
dom of  the  Church  from  the  control  of  the 
civil  power  tn  gpirittudibwi,  which  is  asserted  by 
the  Free  Church,  does  not  appear  to  me  to 
warrant  any  d  priori  inference  of  the  existence 
of  such  a  plenary  power  of  legislation  in  the 
General  Assembly.  It  is,  indeed,  almost  a  truism 
that  an  unestablished  religions  association  is  free 
from  State  control  as  regards  doctrine,  govern- 
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ment,  and  discipline.  Bat  tbat  freedom,  which 
differentiates  a  voluntary  association  from  an 
Established  Charch,  ia  not  inconsistent  with  the 
adoption  by  the  association  of  certain  tenets 
which  distinguish  it  from  other  similar  bodies. 
The  light  of  the  Assembly  to  impose  any  inaoTa- 
tion  from  established  doctrine  on  a  dissentient 
minority,  and  the  limits  of  each  right  (if  any) 
innst  befoand  in  the  conatitational  powers  of  tbat 
body  and  must  be  proved  by  evidence.  The 
historical  argument  of  the  learned  dean  appears 
to  me  on  examination  to  afford  but  little  assist- 
ance on  this  ciucial  point.  The  Ohipel  Act  and 
the  Yeto  Act,  which  were  the  forerunners  and 
iadireotly  the  cause  of  the  great  Disruption,  can 
hardly  be  cited  as  evidence  of  the  power  of  legis- 
lation which  is  c'aimed.  These  Acta  were  said 
by  their  anthors  to  be  declaratory  only  of  existing 
rights,  and  although  they  involved  the  assertion 
of  the  larger  principle  for  which  the  majority  in 
the  General  Assembly  were  then  contending,  the 
particular  subjects  dealt  with  would  seem  to  come 
within  the  scope  of  the  internal  management  of 
an  unestablisbed  Church.  They  were  held  in  the 
Goart  of  Session  and  in  this  House  in  the  course 
of  the  litigation  which  ensued  to  be  of  no  effect, 
because  their  provisions  were  at  variance  with 
those  of  Acts  of  Parliament.  It  was  not  neces- 
sary, therefore,  to  give  any  decision  as  to  the 
abstract  power  in  the  General  Assembly  to  pass 
them.  Bat  the  dicta  of  the  learned  judges  were 
not  favourable  to  the  respondents'  contention. 
Counsel  referred  to  chap.  7  of  the  Second  Book 
of  Discipline.  The  sections  numbered  from 
6  to  8  describe  the  powers  of  all  assemblies 
from  kirk-session  to  an  Ecumenical  Council,  and 
do  not  relate  specially  to  the  General  Assembly. 
It  does  not  appear  to  me  that  any  of  these 
sections  either  confer  or  recognise  the  existence 
of  a  power  in  the  Genei-al  Assembly  to  impose 
new  doctrines  on  the  Church — for  that  i;i  what  is 
claimed.  They  seem  to  be  directed  to  the  preser- 
vation and  maintenance  of  established  doctrine 
and  the  reform  of  abases.  Sects.  21  to  26 
describe  the  powers  of  what  is  there  called 
the  National  Assembly,  corresponding  to  what 
is  now  designated  the  General  Assembly. 
There  are  large  powers  for  the  protectinn 
of  the  spiritnal  jurisdiction,  the  patrimony 
of  the  Eirk,  add  generally  concerning  the  "  all 
weighty  affairs  tbat  concern  the  weli-t>eing  and 
good  order"  of ''the  whole  Kirk  of  the  realm." 
But  nothing  is  said  as  to  doctrine.  Counsel  did 
not,  in  fact,  bring  to  yonr  Lordships'  attention 
any  work  of  recognised  anthority  in  the  Presby* 
terian  Churches  in  which  it  is  clearly  laid  down 
that  the  General  Assembly  possesses  this  plenary 
power  of  legislation  over  doctrine ;  and  I  cannot 
say  that  it  has  been  proved  to  my  satisfaction 
that  either  by  inherent  right,  or  by  nsage,  or  by 
contract,  the  General  Assembly  of  the  Free 
Charch  has  any  snch  power.  Bat  I  think  that 
the  learned  judges  of  the  Court  of  Session  relied 
principally  on  the  provisions  of  the  Barrier  Act 
1697.  The  first  observation  is  that  that  Act  is  a 
procedure  Act,  and  not  an  enabling  Act.  It  does 
not  purport  to  confer  any  new  powers  whatever. 
Bat  it  regnlates  the  exercise  of  snch  powers  as 
the  General  Assembly  may  possess.  It  is  said, 
however,  that  the  provisions  uf  the  Barrier  Act 
contemplate  and  imply  the  existence  of  a  power 
in  the  General  Assembly  to  make  some  innova- 


tions or  alterations  in,  amongst  other  things, 
doctrine.  I  think  that  this  would  be  true  if  after 
the  word  exibti>nce  yoa  add  the  words,  "  or  the 

Sossible  exerciee  by  the  Assembly."  The  Act  may 
ave  been  passed  for  the  purpose  of  preventing  a 
majority  from  making  sudden  innovations  and 
alterations,  which  it  was  expected  or  feared  might 
be  attempted  without  very  carefully  weighing 
what  the  strict  constitutional  powers  of  the 
Assembly  were.  But  let  it  be  assumed  that  the 
language  of  the  Act  does  imply  the  existence  of 
some  power.  Certainly  it  is  not  necessarily  an 
unlimited  or  general  power.  And  the  question 
then  is.  What  is  tbe  extent  cr  what  are  the  limits 
of  the  power  P  It  has  been  said  that  it  is  a  power  to 
leg^late  in  any  manner  not  inconsistent  with  the 
continued  existence  of  the  Church.  Bat  applying 
that  to  the  case  now  before  us,  what,  it  may  be 
asked,  is  tbe  Church  but  an  organised  asEOsiatdon 
of  Christians  holding  certain  aootrines  and  prin- 
ciples in  common  ?  I  was  at  one  time  disposed  to 
think  that  a  sound  limitation  might  be  found  if 
the  power  were  confined  to  tbe  interpretation  of 
formularies.  But  farther  reflection  has  sastified 
me  that  if  your  Lordships  were  so  to  bold  yon 
would  only  be  making  a  mora  or  lees  plausible 
but  wholly  unverified  assumption.  I  also  think 
that  not  only  an  accepted  interpretation  of  Scrip- 
ture, but  an  accepted  interpretation  of  or  infer- 
ence from  a  subordinate  st^jidard  may  just  as 
well  be  an  article  of  faith  as  any  other  opinion ; 
and  there  is  no  solid  distinction  for  this  purpose 
between  one  religious  principle  or  opinion  and 
another.  I  do  not  think,  for  example,  that  yon 
advance  the  argument  by  railing  the  Establish- 
ment principle  a  question  of  policy  only.  I  have 
come  to  the  conclusion  that  it  would  be  con- 
trarr  to  all  principle  to  infer  from  the  provisions 
of  the  Barrier  Act,  unsupported  by  any  evidence 
of  nsage  or  other  evidence,  a  power  in  the 
General  Assembly,  or  the  majority,  to  vary  the 
trusts  upon  which  this  property  is  held  to  the 
prejudice  of  a  dissentient  minority.  I  think  the 
Dean  of  Faculty  logically  right  in  contending  for 
an  unrestricted  power  of  legislation.  But  if  the 
property  was  intended  to  be  held  in  trust  for  a 
body  of  Christians  holding  such  doctrines  as  the 
majority,  acting  through  the  General  Assembly, 
might  from  time  to  time  approve,  such  an  inten- 
tion should  be  made  clear  beyond  the  possibility 
of  question.  Now,  what  is  it  that  the  General 
Assembly  has  done  P  I  shall  content  myself  by 
referring  to  three  documents.  In  1867  there  was 
a  movement  in  the  Free  Charch  for  Tinion  with 
the  United  Presbyterian  Church.  In  a  report  of 
a  committee  of  the  Free  Church  of  that  year  on 
union  with  other  Churches,  there  is  contained  a 
statement  of  the  United  Presbyterian  Church 
Committee  under  the  beading  of  "Distinctive 
Articles."  It  is  as  follows  :  "  That  it  is  not  com- 
petent to  the  civil  magistrate  to  give  legislative 
sanction  to  any  creed  in  the  way  of  setting  up  a 
civil  establishment  of  religion,  nor  is  it  within  bis 
province  to  provide  for  the  expense  of  tbe  adminis- 
trations of  religion  out  of  the  national  resources ; 
that  Jesus  Christ  as  sole  King  and  Head  of  His 
Church  has  enjoined  upon  His  people  to  provide 
for  maintaining  and  extending  it  by  freewill 
offerings  ;  that  this  being  the  ordinance  of  Christ, 
it  excludes  State  aid  for  ttiese  purposes,  and  that 
adherence  to  it  is  the  true  uafeguard  of  the 
Church's     independence."      Moreover,     though 


Digitized  by 


Google 


Dec.  3,  1904.] 

THE  LAW  TIMES. 

[Vol.  XCI.-409 

H.  OP  L.] 

MACALISTXB  and  OTHBR8  V.  YOUNO  AND  OTHEBS. 

[H.  OF  L. 

-imiformity  of  opinion  with  respecfc  to  civil 
-eBtabliahments  of  i-eli^ion  is  not  a  term  of  com- 
manion  in  the  Uaited  Presbyterian  Chnroh,  yet 
the  views  on  this  subject  held  and  anirersally 
Acted  on  are  opposed  to  these  inEtitutions.  I  will 
only  ask  your  LordshipB  to  contrast  this  language 
with  the  views  on  this  subject  expressed  by  Dr. 
Chalmers,  and  put  forward  by  the  founders  of 
the  Free  Church  in  their  manifesto  entitled 
""The  Affectionate  Representation  of  the  Fi-ee 
Church  of  ScoUand,  1843,"  to  which  I  have 
already  referred.  In  fact,  the  voluntary  principle 
in  the  unlawfulness  of  accepting  aid  in  any  form 
from  the  State  was  put  forward  as  one  of  the 
most  distinctive  principles  of  the  United  Presby> 
terian  Church  in  a  tract  published  by  authority 
on  the  jubilee  of  that  Obnrch  in  the  year  1897. 
By  an  Act  of  the  General  Assembly  of  the  Free 
Church,  dated  the  30th  Oct.  1900,  after  a  reciUl 
that  a  union  of  the  Free  Church  of  Scotland 
-and  the  United  Presbyterian  Church  of  Scotland 
was  in  contemplation,  and  was  about  to  be 
«on8ummated,  it  was  enacted  and  ordered 
(amongst  other  things)  that  all  property  held  by 
the  trustees  for  behoof  of  the  Free  Church  of 
Scotland  should  belong  to  and  be  held  for  behoof 
of  the  United  Free  Church  of  Scotland. .  On  the 
following  day  the  Act  of  Union  was  passed,  and 
«ertain  declarations  were  adopted  by  the  united 
Assembly  defining  the  basis  of  union,  the  third  of 
which  is  as  follows  :  "  As  this  union  takes  place 
on  the  footing  of  maintaining  the  liberty  of  judg- 
ment and  action  heretofore  recognised  in  either 
of  the  Churches  uniting,  so  in  particular  is  it 
hereby  declared  that  members  of  both  Churches, 
and  also  of  all  Churches  which  in  time  past  have 
united  with  either  of  them,  shall  have  full  right 
OS  they  see  cause  to  assert  and  maintain  the  views 
of  truth  and  duty  which  they  are  at  liberty  to 
maintain  in  said  Churches."  In  other  words,  the 
Establishment  principle  and  the  doctrine  as  to 
the  duty  of  the  civil  magistrate  towards  the 
Church  which  was  maintained  and  firmly  held  by 
the  founders  of  the  Free  Church  are  henceforth 
to  be  open  questions  fur  members,  ministers,  and 
office-bearers,  and  the  property  which  was  placed 
in  trust  for  the  Free  Church  is  henceforth  to  be 
held  in  ti-ust  for  the  maintenance  of  a  Church  in 
the  pulpits  of  which  distinctive  tenets  of  the  Free 
Church  may  or  may  not  be  held,  and,  indeed, 
doctrines  at  variance  with  them  and  directly  con- 
tradictory of  the  Establishment  principle  may 
lawfully  be  maintaioed  and  taught.  The  appel- 
lants also  say  that  in  the  constitution  of  the  United 
Free  Church  another  distinctive  principle  of  the 
Free  Church,  as  declared  by  the  founders  of  that 
Church,  has  been  abrogated — viz.,  the  unqualified 
acceptance  of  the  Westminster  Confession.  They 
IK>int  to  the  change  in  the  language  of  the  ques- 
tion relating  to  the  Confession  which  candidates 
are  required  to  answer  in  the  United  Free  Church. 
They  say  that  this  change,  accompanied  and 
«xpmined  by  the  declaration  contained  in  the 
preamble  to  the  Act  prescribing  these  qiaestions, 
baa  the  effect  of  substituting  for  a  belief  in  the 
whole  doctrine  of  the  Confession  of  Faith  belief 
in  such  portions  thereof  only  as  the  General 
Assembly  may  from  time  to  time  determine  to 
be  of  the  substance  of  the  reformed  faith,  or  (in 
other  words)  such  portions  as  the  Assembly  may 
from  time  to  time  approve.  This  is  not  a  mere 
question  of  interpreUtion  of  formularies,  and  I 
Vd.  XCL,  2351.»« 


am  disposed  to  think  that  on  this  point  also 
the  argument  of  the  appellants  is  well  founded. 
The  learned  Dean  of  Faculty  rightly  said  that 
the  substantial  question  was  whether  the  United 
Free  Church  has  preserved  its  identity  with,  and 
is  the  legitimate  successor  of,  the  Free  Church. 
I  find  myself  quite  unable  to  answer  that  ques- 
tion in  the  affirmative.  The  other  case  relates 
to  the  trusts  of  buildings  held  for  particular  Free 
Church  congregations  on  trust  deeds,  which  are 
in  the  form  of  the  model  trust  deed  approved  by 
the  General  Assembly  of  the  Free  Church.  The 
terms  of  this  trust  deed  were  much  relied  on  by  the 
counsel  for  the  respondents,  not  only  with  refer- 
ence to  these  congregational  trusts,  but  also  on 
the  general  question.  The  trust  is  that  the  build- 
ing shall  be  enjoyed  as  a  place  of  religious 
worship  by  a  congregation  of  the  said  body  of 
Christians  called  the  Free  Church  of  Scotland, 
or  of  any  united  body  of  Christians  composed  of 
them,  and  of  such  body  or  bodies  of  Christians  as 
the  Free  Church  may  at  any  time  hereafter 
associate  with  themselves  under  the  aforesaid 
name  of  the  Free  Church  of  Scotland,  or  under 
whatever  name  or  designation  they  may  assume. 
The  operative  part  of  the  deed  is  preceded  by  a 
long  historical  narrative,  which  is  interesting,  and 
appears  to  me  rightly  to  define  the  position  and 
constitution  of  the  Free  Church.  But  it  does  not 
appear  to  me  to  carry  the  case  further  than  the 
facts  themselves  do.  iNor  do  the  terms  of  the 
trust  seem  to  affect  the  general  question  beyond 
showing  that  it  was  in  the  contemplation  of  the 
parties  that  ^-he  Free  Church  might  unite  with 
some  bodies  of  Christians.  With  regard  to  the  con- 
gregational property  I  feel  more  difficulty.  I  think 
the  soundest  view,  however,  is  to  hold  that  there 
is  a  general  overriding  trust  for  the  purposes 
of  the  Free  Church,  and  that  it  was  not  intended 
that  the  majority  controlling  the  Free  Church 
might,  by  subverting  the  basis  of  the  Church, 
divert  the  trusts  of  the  congregational  property. 
I  think,  therefore,  that  the  union  here  contem- 
plated must  be  taken  to  be  one  with  other 
Churches  which  might  properly  be  made  with- 
out detriment  to  the  distirctive  tenets  of  the 
Free  Church.  More  than  one  union  of  that 
character  has  in  fact  been  made  without 
objection.  For  the  reasons  which  I  have  given 
I  am  of  opinion  that  the  two  appeals  should  b  j 
allowed. 

Lord  Jaues  of  Hebbfobd. — My  Lords :  In 
the  oases  before  your  Lordships  for  decision  the 
secular  courts  have  been  appealed  to  for  the  pur- 
pose of  determining  differences  taat  have  arisen 
between  two  sections  of  the  Church  until  lately 
known  as  the  Free  Church  of  Scotland.  The 
jurisdiction  of  the  courts,  and  therefore  of  your 
Lordships,  to  determine  such  differences  proceeds 
from  the  fact  that  property  held  by  trustees  upon 
certain  trusts  has  lately  been  dealt  with,  or 
sought  to  be  dealt  with,  for  the  purpose  of  carry- 
ing out  a  union  between  the  Free  Church  of 
ScoUand  and  another  body  known  as  the  United 
Presbyterian  Church,  and  the  pursuers  in  the 
court  below,  the  appellants  before  your  Lord- 
ships, allege  that  the  application  of  the  properties 
in  question  to  the  purposes  of  the  Churches  thus 
united  constitutes  a  oreach  of  the  trusts  under 
which  the  properties  are  held.  It  ia  obvious  that 
the  first  step  towards  the  elucidation  of  the  ques- 
tion before  your  Lordships'  House  is  to  deter. 
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mine  the  natnre  of  the  tmsts  oontrolliog  the  pro- 
pertiee  in  qaeation.  In  order  to  do  ao  a  brief 
reference  to  facts,  some  of  which  have  become 
historical,  is  necessary.  Prior  to  1843  the 
Presbyterian  Church  of  Scotland  was  in  existence 
as  the  Established  Church.  Bat  grave  questions 
deeply  affecting  the  minds  and  opinions  of  some 
of  its  members  had  come  into  existence.  The 
protest  of  the  General  Assembly  of  the  Free 
Church,  dated  the  18th  May  1843,  complains: 
"  That  the  courts  of  the  Cburon  by  law  established, 
and  the  members  thereof,  are  liable  to  be  coerced 
by  the  civil  courts  in  the  exercise  of  their  spiritual 
functions,  and  in  partionlar  in  the  admission  to 
the  office  of  the  holy  ministry  and  the  constitu- 
tion of  the  pastoral  relation,  and  that  they  are 
subject  to  be  compelled  to  intrude  ministers  on 
reouiming  congregations  in  opposition  to  the 
fundamental  principles  of  the  Chnroh  and  the 
Word  of  God,  and  the  liberties  of  Christ's 
people."  On  this  ground,  and  apparently  on  this 
ground  only,  a  large  number  of  the  members  of 
the  Estiiblished  Church  seceded  from  it  and 
formed  themselves  into  a  new  body  under  the 
name  of  the  Free  Church.  As  far  as  I  know,  the 
seceding  body  adhered  to  all  the  tenets  and  views 
of  the  Establishment,  excepting  upon  the 
above  question  of  secular  interference  with  the 
spiritual  affairs  of  the  Chnroh.  Upon  the  Free 
Church  thus  constituted  as  a  whole,  and  upon 
certain  congregations  of  it,  considerable  property 
has  been  conferred  by  different  settlors  and  donors. 
The  case  set  up  by  the  pursuers  is  that  these 
properties  are  neld  under  certain  trusts;  that 
those  who  conferred  the  properties  upon  the  Free 
Church  intended  that  they  should  be  applied  for 
the  purposes  of  that  Church  as  it  existed  at  the 
time  when  the  transfers  of  property  were  made. 
It  is  also  alleged  that  the  Free  Church,  having 
united  with  another  body  known  as  the  United 
Presbyterian  Church,  has  so  varied  its  conditions 
as  to  cease  to  retain  its  original  identity.  In  the 
courts  below  reliance  in  support  of  this  conten- 
tion was  almost  entirely  placed  upon  the  argu- 
ment that  a  fundamental  difference  existed 
between  the  two  Churches  in  this,  that  the  Free 
Church  acknowledged  and  asserted  the  principle 
of  an  Established  Church,  whilst  the  United  Pres- 
byterian Church  condemned  that  principle,  and 
was  to  the  fullest  extent  a  Voluntary  Church, 
accepting  Voluntaryism  as  a  necessary  and  funda- 
mental article  of  its  faith.  Such  being  the  case  pre- 
sented  in  the  courts  below  and  at  the  Bar  of  your 
Lordships'  House  by  the  pursuers,  it  is  neoessarr 
first  determine  to  what  extent  the  Free  Chnroh 
was  based  upon  the  principles  of  Establishment. 
But  before  entering  upon  such  inquiry,  it  is,  I 
think,  worthy  of  remark  that  the  Church  is  not 
a  positive  defined  entity,  as  would  be  the  case  if 
it  were  a  corporation  created  by  law.  It  is  a 
body  of  men  united  only  by  the  possession  of 
common  opinions,  and  if  this  community  of 
opinion  ceases  to  exist  the  foundations  of  the 
CJnurch  give  way.  But  difference  of  opinion  to 
produce  this  result  must  be  in  respect  of  funda- 
mental principles,  and  not  of  minor  matters  of 
administration  or  of  faith.  The  basis  of  the 
Established  Pi-esbyterian  Chnrch  was  the  West- 
minster Confession  of  Faith.  At  the  time  of 
the  Disruption  in  1843  full  adhesion  to  the  prin- 
ciples of  this  important  document  was  deofared 
by  the  seceders.    Art.  3  of  chap.  23  of  the  West- 


minster Confession  clearly  enunciates  the  prin- 
ciple of  an  Establishment,  and  this  principle,  a* 
distinguished  from  its  application,  has  never  bees 
repudiated  by  those  who  formed  the  Free  Chnrch. 
But  the  opinion  of  anyone  on  that  point  at  the 
present  day  is  of  but  little  importance  compared 
with  the  views  expressed  by  those  who  founded 
that  Church.  Clear  and  ustinct  expression  of 
those  views  can  be  found  in  the  first  place  in  the 
Claim,  Declaration,  and  Protest  issued  by  the 
General  Assembly  of  the  Free  Chnroh  on  the 
30th  May  1842.  Then  in  the  Protest  of  the  18tb 
May  1843  we  read  :  "  And  finally,  while  firmly 
asserting  the  right  and  duty  of  the  civil  magis- 
trate to  maintain  and  support  an  establishment 
of  religion  in  accordance  with  Gk>d's  Word,  and 
reserving  to  ourselves  and  successors  to  strive  by 
all  lavrfal  means  as  opportunity  shall,  in  God's 
good  providence,  be  offered  to  secure  the  per- 
formance of  this  duty  according  to  the  Scrip- 
tures," ^et  the  document  proceeds  to  announce 
separation.  Again  in  the  pastoral  address,  issued 
by  the  Greneral  Assembly  of  the  Free  Chnrch  on 
the  30th  May  1844,  it  is  stated :  "  Long  was  it  the 
peculiar  distinction  and  high  glory  of  the  Estab- 
lished Chnroh  of  Scotland  to  maintain  the  whole 
Headship  of  the  Lord  Jesus  Christ,  His  exclusive 
Headship  in  the  Church  which  is  His  kingdom 
and  house.  It  was  ever  held  by  her  indeed  that 
the  Church  and  the  State  being  equally  ordi- 
nances of  God.  and  having  certain  objects  con- 
nected with  His  glory  and  the  social  welfare, 
might  and  ought  to  unite  in  a  joint  acknowledg- 
ment of  Christ,  and  on  the  employment  of  the 
means  and  reasons  belonging  to  them  respec- 
tively for  the  advancement  of  His  cause.  Bat 
while  the  Church  in  this  manner  might  lend  her 
services  to  the  State,  and  the  State  gave  its  sap- 
port  to  the  Church,  it  was  ever  held  as  a  funda- 
mental principle  that  each  still  remained  and 
ought,  under  all  circumstances,  to  remun 
supreme  in  its  own  sphere  and  independent  of 
the  other."  But  perhaps  the  most  explicit  declara- 
tion on  the  subject  of  the  principle  of  Establish- 
ment is  to  be  found  in  the  words  of  Dr.  Chalmers, 
rendered  authoritative  by  their  circulation  by  the 
orders  of  the  Greneral  Assembly  of  May  1843. 
Those  are  the  words  which  have  been  read,  where 
Dr.  Chalmers  says :  "  The  voluntaries  mistake  us 
if  they  conceive  us  to  be  voluntaries,"  and,  there- 
fore, I  do  not  read  them  again.  To  these  declara- 
tions of  Dr.  Chalmers  I  feel  that  great  importance 
should  be  attached,  apart  from  the  fact  that  they 
were  issued  under  the  authority  of  the  Gteneral 
Assembly.  Dr.  Chalmers  was  specially  appealing 
for  material  support  for  the  Free  Church  as  a 
seceding  body,  and  I  know  nothing  more  likely  to 
influence  the  generosity  of  donors  than  the  elo- 
quent appeal  of  such  a  man  as  Dr.  Chalmers.  From 
him  those  who  gave  would  seek  both  guidance 
and  information  as  to  the  body  upon  which  their 
gifts  would  be  conferred.  Then  in  Dec.  1843  the 
assemblyof  the  Free  Church,  replying  to  the  address 
from  the  Congregational  Churches  <HNorth  Wales, 
said  :  "  But  you  misapprehend  the  nature  of  the 
movement  we  have  made  in  supposing  that  we  have 
in  the  least  degree  altered  our  views  respecting 
the  lawfulness  and  desirability  of  a  right  connec- 
tion between  Church  and  State."  That  the 
Establishment  principle  was  adhered  to  by  the 
Free  Church  seems  to  have  been  accepted  in 
the  court  below.    Even  the  separation  from  the 
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Established  Gharch  was  apparanilj  intended  to 
be  o{  a  temporaiy  character  only.  Snch  being  the 
declarations  of  the  seceders  at  the  time  of  the 
Dismption  I  can  find  no  departure  from  sach  rie  ws 
at  any  time  before  the  nnion  with  the  United 
Presbyterian  Ghnrch.  On  the  contrary,  between 
the  years  1842  and  1900  repeated  declarations  of 
adhesion  to  the  principle  of  Establishment  were 
made  on  behalf  of  the  Pree  Church.  I  have  thns 
dealt  at  length  with  the  x>o8ition  accepted  by  the 
Free  Ghnr6h  in  relation  to  Establishment,  and  the 
resnlt  seems  to  be  that  the  seoeders  of  1843,  having 
belonged  to  the  Established  Ghnrch,  seceded  from 
it  not  because  it  was  an  Established  Church,  bat 
because  the  principle  of  the  Establishment  within 
it  had  become  vitiated.  To  the  principles  of 
Establiahment  the  seceders  still  fully  adhered, 
and  to  the  Established  Church  itself  they  would 

fladly  have  returned  as  soon  as  there  was  any 
isoontinaance  of  the  interference  with  spiritual 
government,  which  they  regarded  as  vitiating  the 
true  principles  of  Establishment.  It  still  has  to 
be  considered  whether  the  principle  was  essential 
and  fundamental,  or  a  mere  matter  of  policy.  It 
is  difficult  to  define  any  positive  standard  between 
an  essential  and  a  non-essential  principle,  but 
sorely  there  is  a  great  gulf  between  the  principle 
of  Establishment  and  that  of  Yoluntaryism.  It 
seems  to  me,  having  read  the  declarations  of 
the  Oeneral  Assembly  and  the  distinct  utterances 
of  Dr.  Chalmers,  that  scant  justice  would  be  done 
to  the  eloquent  leaders  of  the  secession  movement 
in  1848  u  we  construed  them  as  treating  the 
Establishment  principle  as  being  non-essential  or 
nnimportant.  StUl  more  important  is  it  to  con- 
sider what  was  the  view  of  the  importance  of  the 
principle  entertained  by  those  donors  who  may 
have  listened  to  the  appeal  of  Dr.  Chalmers. 
Would  they  have  regarded  it  as  non-essential  P 
Would  they  have  endowed  a  Church  pledged  to 
Tolnntaryism  ?  I  think  not.  It  is  a  much  easier 
task  to  gather  the  views  of  the  United  Presby- 
terian Church  on  the  subject  of  Establishment. 
That  Church  came  into  existence  in  the  year  1847 
by  virtue  of  the  union  of  two  Churches  which  had 

{>revioQ8ly  seceded  from  the  Established  Church, 
t  IB  not  denied  that  from  first  to  last  the  United 
Presbyterian  Church  has  existed  without  connec- 
tion with  the  State,  and  as  a  voluntary  Church 
accepting  as  a  fundamental  principle  that  of 
voluntaryism.  A  most  emphatic  declaration  in 
favour  of  that  principle  was  made  as  late  as  1897. 
Entertaining  these  different  views,  the  Free 
Ohureh  and  the  United  Presbyterians  have  taken 
stops  to  become  united  under  the  name  of  the 
Umted  Eiee  Church,  and  this  union  is  sought  by 
the  majority  who  support  it  to  be  imposed  on  the 
minority  who  object  to  become  members  of  the 
new  United  Church,  and  to  take  efCect  upon 
property  held  by  the  Free  Church,  so  as  to 
transfer  it  to  the  new  body  of  the  United 
Chnroh.  Apparentiy  it  was  sought  to  make  the 
anion  subject  to  a  reservation  so  as  to  leave  an 
independent  and  different  judgment  to  members  of 
the  two  Churches.  Clause  3  of  the  declaration 
of  the  United  Assembly  is  as  follows  :  "  As  this 
union  takes  place  on  the  footing  of  maintaining 
the  libertjr  of  judgment  and  action  heretofore 
recognised  in  either  of  the  Churches  uniting,  so 
in  purticnlar  it  is  hereby  declared  that  members 
of  Dotb  Churches,  and  also  of  all  Churches  which 
in  time  past  have  nnited  with  either  of  them, 


shall  have  full  right  as  they  see  cause  to  assert 
and  maintain  the  views  of  truth  and  duty  which 
they  lutd  liberty  to  maintain  in  the  said  Churches." 
But  this  freedom  to  differ,  whilst  admitting  the 
differences,  does  not  lessen  or  remove  them.  The 
United  Free  Church,  as  a  whole,  holds  within  it 
neither  the  principle  of  Establishment  nor  of 
Yoluntaryism.  Such  questions  were  to  be  open 
questions,  bnt  the  man  who,  as  a  member  of  the 
Free  Church,  had  accepted  the  views  of  a  Church 
which  professed  Establishmeut  as  one  of  ite 
fundamental  principles,  may  well  object  when  he 
is  told  that  he  shall  no  longer  belong  to  a  Church 
holding  that  principle,  bnt  that  he  must  under 
compulsion  join  a  Church  wherein  members  of  it 
may  think  as  they  will  on  this  broad  subject,  and 
must,  whether  he  wishes  it  or  not,  be  in  com- 
munion with  the  supporters  of  the  Yoluntary 
system  to  the  same  extent  as  if  they  had  been 
adherente  to  the  principle  of  Establishment  in 
accordance  with  the  tenete  of  the  Free  Church. 
We  must  recollect  that  we  are  dealing  with  pro- 
perty applied  to  the  use  of  men  in  return  for 
services  rendered  as  ministers  of  the  Free  Church 
— to  the  use  of  men  who  have  adhered  to  the 
tonete  of  that  Church  —  who  have  changed 
nothing,  who  have  varied  nothing.  From  an 
answer  which  I  received  from  counsel  at  the  Bar, 
I  learned  that  the  refusal  of  these  ministers  to 
become  members  of  this  mixed  body  was  treated 
as  a  matter  of  disolipine,  and  so  the  sentence  for 
thus  adhering  to  an  old  and  unaltered  faith 
apparentiy  amounte  to  deprivation.  That  this  is 
so  seems  to  proceed  from  the  effect  of  the  Act  of 
the  30th  Oct.  1900,  whereby  it  was  resolved  that 
the  whole  property  of  the  Free  Church  should  be 
transferred  to  and  belong  to  the  United  Free 
Church.  The  sentence  thus  imposed  upon  the 
ministers  who  adhered  to  their  old  opinions  is 
somewhat  draconic.  "They  separated  and  out 
themselves  off  from  the  said  Church,"  says  the 
statement  of  the  defenders,  and  "  by  so  doing  lost 
and  forfeited  all  their  righte  and  privileges  as 
members  thereof.  They  do  not  constitute  or 
represent  the  Free  Church  of  Scotland,  and  they 
have  no  title  to  any  property  which  belonged  to 
the  said  Free  Church  of  Soouand.  They  are  not 
members  of  the  United  Free  Church  of  Scotland. 
They  had  no  right  or  title  to  any  property  belong- 
ing to  it."  There  are  one  or  two  snbjecte  that 
must  be  dealt  with.  Lord  Travner  in  his  judg- 
ment says :  "  But  as  to  that,  the  Establishment 
principle  had  been  explicitly  declared  in  1843  to 
be  an  essential  principle  of  the  Free  Church.  I 
think  the  Church  had  the  power  to  abandon  that 
principle,  and  to  that  extent  alter  that  principle." 
From  this  view  I  differ,  because,  regarmng  essen- 
tial as  meaning  fundamental,  I  do  not  think  that 
a  Church  can  change  such  fundamentel  principle, 
and  yet  at  the  same  time  preserve  ite  identity. 
The  retention  of  the  name  does  not  preserve 
identity,  and  yet  the  change  of  principles  might 
be  so  great  as  to  leave  nothing  out  the  name  of 
the  Church.  I  think,  too,  that  it  was  admitted, 
by  way  of  example,  that  if  the  change  had  intro- 
duced the  doctrines  of  the  Church  of  Borne,  the 
identity  of  the  Free  Church  would  be  lost.  And 
surely  this  view  brings  us  back  to  the  question 
whether  there  has  b^n  any  change  of  a  f  imda- 
mental  or  vital  principle  of  the  Church,  and  to 
this  an  answer  has  been  given.  An  important 
document,  the  model  trust  deed  of  Nov.  1844, 
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baa  also  to  be  dealt  witb.  The  Teapondents 
Bafcarallj  rely  upon  it  as  showing  that  at  the  very 
time  of  the  secession  it  was  contemplated  that 
the  Free  Obarch  might  unite  with  other  Ghnrcbes. 
I  agree  that  this  is  so,  for  the  deed  sets  ont  a 
trust  in  favour  of  the  congregations  "  of  the  said 
body  of  Obristians  called  the  Free  Church  of  Scot- 
land, or  of  any  united  body  of  Obristians  composed 
of  tbem,  and  of  such  other  body  or  bodies  of 
Christians  as  the  said  Free  Church  may  at  any 
time  hereafter  associate  with  themselTes."  Evei 
if  the  model  deed  contained  no  such  reference  to 
union  with  other  Churches,  I  should  regard 
the  power  as  existing,  for  I  agree  with  Lord 
Young  when  he  says  in  bis  judgment  that  "any 
two  or  more  Churches  may  lawfully  unite  so  as 
to  form  one  Church,  and  that  nothing  more  is 
necessary  to  the  union  than  their  own  consent 
which  they  are  respectively  free  to  give  or  with- 
bold."  Doubtless,  that  is  so  in  respect  of  the 
mere  legality  of  the  act  of  uniting.  But  different 
considerations  are  raised  in  these  suits.  We  have 
to  deal  with  the  right  of  property,  with  the 
execution  of  trusts,  and  we  have  to  see  that  the 
objects  the  donors  bad  in  view  are  carried  out. 
Such  being  the  case,  I  do  not  think  that  the 
model  trust  deed  gives  greater  power  of  union 
than  the  Free  Church  possessed  without  it.  The 
Church  may  unite,  and  so  says  the  model  deed. 
But  if  property  is  to  be  transferred  to  the  new 
body,  the  identity  of  that  new  body,  that  is  the 
Free  Church  after  the  union,  must  be  maintained, 
and  nothing  in  the  deed  gives  a  power  to  unite  so 
as  to  bring  into  existence  a  Church  incapable  of 
identity  with  the  Free  Church,  And  if  this  be  so, 
we  are  recalled  to  the  consideration  of  the  main 
question  argued  in  this  case.  Great  stress  was 
laid  at  the  Bar  upon  the  effect  of  an  Act  passed 
in  the  year  1697,  called  the  Barrier  Act.  It  was 
argued  that  this  Act  conferred  legislative  powers 
upon  the  General  Assembly  in  respect  of  matters 
of  doctrine  or  worship,  discipline,  or  government 
within  the  Church.  I  cannot  agree  in  this  view. 
The  Act  is  entitled  "  An  Act  anent  the  methods 
of  passing  Acts  of  Assembly  of  general  concern 
to  the  Church  and  for  preventing  innovations." 
It  is  a  procedure  Act,  regulating  the  exercise  of 
the  existing  powers  of  the  Assembly,  but  confer- 
ring no  new  jurisdiction,  and  increasing  no  powers. 
Doubtless  the  Assembly  had  before  the  passing  of 
the  Act  certain  powers  in  respect  of  the  matters 
referred  to — and  it  was  thought  desirable  to  enact 
that  such  powers  should  only  be  exercised  after 
full  notice  given.  That  is  all  that  the  Barrier 
Aot  did.  Certainly  nothing  within  it  gives  any 
power  to  alter  the  identity  of  the  Church.  I  have 
not  thought  it  necessary  to  enter  upon  any 
detailed  statement  of  the  law  affecting  the  appli- 
cation of  property  left  in  trust  for  a  voluntary 
body  such  as  the  Free  Church  was.  It  seems 
enough  to  say  that  sufficient  guidance  on 
tbat  subject  is  to  be  found  in  the  case  of 
Craigdallie  v.  Aikman  [vbi  lup.)  the  decision  in 
which  case  supplies  principles  applicable  to  the 
present.  After  very  earnest  consideration  of  the 
facts  before  this  House,  and  the  very  able  argu- 
ment presented  at  the  Bar,  I  have  come  to  the 
conclusion  that  the  appellants  are  entitled  to  the 
judgment  of  your  Lordships.  That  conclusion 
is  founded  upon  the  grounds  which  I  have  above 
referred  to.  I  am  thus  relieved  from  dealing  with 
the  second  ground  upon  which   the   union   of 


the  Churches  is  attacked,  and  I  am  glad  that 
there  is  no  necessity  for  me  to  deal  with  that 
interesting  bat  difficult  problem  presented  by  the 
alleged  difference  of  doctrine  existing  in  the  two 
Churches. 

Lord  Robertson. — My  Lords :  In  the  elaborate 
arguments  submitted  to  the  House,  many  ques- 
tions have  been  discussed  which  involve  dimcolt 
theological  and  historical  inquiries.  I  have, 
as  in  duty  bound,  carefully  considered  tiioee 
various  aspects  of  the  controversy,  and  I  have 
come  to  the  conclusion  that  the  case  admits 
of  decision,  and  ought  to  be  decided  tipon 
grounds  much  more  palpable  and  certain.  The 
question  is — to  whom  does  certain  property 
now  belong  which  was  given  to  the  denomina- 
tion of  Christians-  which  called  itself  the  Free 
Church  of  Scotland?  That  body  was  founded 
in  1843.  It  consisted  of  ministers  and  laity  who 
seceded  from  the  Established  Church  of  Scotland 
on  certain  questions  of  Church  polity,  but  pro- 
fessed to  carry  with  them  all  the  doctrine  and 
system  of  the  Established  Church.  They  only 
freed  themselves  by  secession  from  what  they 
re^Mded  as  intolerable  encroachments  by  the  law 
courts  upon  the  Church's  spiritual  functions. 
Rightly  or  wrongly,  the  theory  of  the  Free 
Church  was  that  they,  and  not  the  Established 
Church,  were  the  Church  of  Scotland.  The 
Church  thus  set  up  was  endowed  by  the  liberality 
of  its  members  with  the  property  now  in  dispute. 
Two  competitors  now  claim  it.  Of  the  respon- 
dents, the  first  remark  to  be  made  goes  to  the 
very  root  of  their  claim.  They  are  not  either  in 
name  or  composition  the  Free  Church  of  Soot- 
land.  They  are  not  even  the  majority  of  the 
Free  Church,  but  the  assignees  of  the  majority  of 
the  Free  Church.  They  are  a  body  formed  in 
1900  by  the  fusion  of  tbe  majority  of  the  Free 
Church  with  another  body  of  Presbyterian  dis- 
senters— the  United  Presbyterian  Church.  The 
property  of  the  Free  Church  is  claimed  by  this 
composite  body,  which  to  some  large  proportion 
is  composed  of  United  Presbyterians.  Of  this 
new  body  it  may  be  affirmed  nearly  as  truly  that 
it  is  United  Presbyterian  as  that  it  is  Free  Church, 
and  its  name,  the  "  United  Free  Church," 
suggests  the  fact.  Now,  I  do  not  attach  ooncla- 
sive  importance  to  the  name.  But  it  is  impor- 
tant, and  still  more  significant.  In  any  view,  the 
change  of  name  and  the  fact  of  fusion  put  it  on 
the  respondents  to  prove  their  identity  with  the 
original  beneficiaries.  They  have  to  do  this,  too, 
not  in  a  question  with  the  heirs-at-law  of  the 
founders,  but  in  competition  with  an  existing 
body  of  ministers  and  members  of  the  original 
Free  Church  who  have  simply  stayed  where  they 
were,  and  about  whose  pedigree  there  is  no 
dubiety.  It  is  not  too  lightly  to  be  assumed  that 
such  unions  are  within  the  competency  of  any 
majority,  however  large,  even  if  there  existed  no 
essential  differences  between  the  uniting  bodies. 
The  present,  however,  is  not  a  case  in  which  the 
Free  Church  has  absorbed  a  smaller  Presbyterian 
body,  holding  all  her  own  pristine  principles 
without  any  change  of  her  name  or  formulanss. 
The  United  Presbyterian  Church  treated  with 
and  joined  the  Free  Church  not  only  formally, 
but  in  fact,  on  at  least  equal  terms.  The  tvo 
bodies  which  met  to  consummate  tbe  union 
enacted  and  declared  that  the  Free  Church  "Do 
and    shall    henceforth    constitute    one  united 
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Ghnrch;  that  the  name  of  the  united  Ghnrch 
shall  be  the  United  Free  Church  of  Scotland; 
and  that  its  Supreme  Court  shall  be  desit^nated 
the  General  ABSombly  of  the  United  Free  Church 
of  Scotland."  From  these  proceedings,  it  resulted 
that,  so  far  as  the  respondents  -were  concerned, 
the  Free  Church  judicatories  ceased  to  exist,  their 
place  being  taken'bj  Kirk  Sessions,  Presbyteries, 
Synods,  and   General    Assemblies    of    the    new 
Church,    composed  in  part  of    gentlemen  who 
formerly  were  United  Presbyterians,  and  in  part 
of  gentlemen  who  formerly  were  Free  Gfaarch- 
men.      On   the   30th    Oct.    1900   the   General 
Assembly  of  the  Free  Ghnrch  made  over  the 
whole  property  of  (he  Free  Ghnrch  to  the  United 
Free   Church.    On  the  following  day,  the  Slst 
Oct.  1900,  the  General  Assembly  of   the   new 
Church  proceeded  to  set  up  a  new  formulary  for 
the  admission  of  their  preachers  which  had  been 
preconcerted  and  made  matter  of  treaty.  Whereas 
a  probationer  of  the  Free  Church  used  to  be 
required  to  affirm  his  belief    that  "the  whole 
doctrine  of  the  Confession  of  Faith  is  the  truth 
of  God,"  the  United  Free  Church    probationer 
requires  to   affirm  his  belief  in    "the  doctrine 
of    this   Ghnrch"    (the    United    Free    Church) 
"set  forth   in  the   Confession  of   Faith."      The 
elasticity  of  "the  doctrine  of   the  United  Free 
Church,      which    is    thus    made   the    object  of 
belief,   is    ascertained    by  the    fact    that    the 
various     matters    of    agreement    between    the 
Churches  with  a  view  to  union  were  declared  by 
the  united  Assembly  to  be  "  accepted  and  enacted 
without  prejudice  to  tlgt  inherent  liberty  of  the 
United  Church  as  a  Cffurch  of  Christ  to  deter- 
mine and  to  regulata  its  own  constitution  and 
laws  as  duty  may  require  in  dependence  on  the 
Grace  of  Glod  and  under  the  guidance  of  His 
Holy    Word.      The   United    Free  Church   pro- 
bationer ha':  also  to  affirm  the  general  principles 
of  the  (United  Presbyterian)   "Basis  of  Union 
1847,"  as  well  as  those  of  the  (Free  Church) 
Claim  of  Bight  1842,  to  be  principles  sanctioned 
by  the  Word  of  God  and  the  subordinate  standards 
of  the  Church.    I  do  not  at  present  comment  on 
the  importance  of  such  changes,  bat  note  them 
as   showing  that  the   constitution    of    the  new 
Ohnrch  is  a  new  Constitution  enacted,  not  by  the 
Free  Church,  but  by  the  new  and  composite  body, 
and    adapted    to  the  exigencies  of  the  United 
Presbyterians.      Another  matter  of  salient  im- 
portance demands  attention.    One  of  the  recitals 
in  the  Act  of  the  (general  Assembly  of  the  Free 
Ghnrch  by  which  they  authorised  the  Union  is 
that "  the  committees  of  the  two  Churches  having 
met    and    communicated    to    one    another    the 
existing  doctrinal  standards,  rules,  and  methods 
of  the  two  Churches,  it  appeared  that  in  regard 
to  doctrine,  government,  discipline,  and  worship, 
therein  set  forth,  a  remarkable  and  happy  agree- 
ment obtained  between  them,  and  also  in  par- 
ticular in  the  views  of  the  two  Churches  in  respect 
to  the  spirituality  and  freedom  of  the  Church  of 
Christ — her  subjection  to  Him  as  her  only  Head, 
and  to  His  Word  as  her  supreme  standard,  and 
that  an  incorporating  union  might  harmoniously 
be    accomplished."       There     is    no    profession 
of    identity  but    of    an    "  agreement "    having 
"  obtained,"  which  is  described  as  "  remarkable." 
Now,  the  steps  and  stages  of  these  long  negotia- 
tions are  before  the  House.    And  from  these  it 
appears  that  on  this  question  of  Establishment 


there  were,  in  1863  and  in  1867,  sharp  differences. 
Xothing  before  the  House  shows  or  suggests  that 
the  United  Presbyterians  departed  by  an  iota 
from  their  own  doctrine.  On  the  other  hand 
there  is  no  avowal  by  the  Free  Church  that  she 
departed  from  the  position  formulated.  What 
was  done  was  simply  to  drop  the  subject  and 
unite.  While  such  is  the  name,  such  the  compo- 
sition of  the  respondent  body,  the  position  of 
the  other  competitor,  the  appellants,  is  very  much 
simpler.  They  are  those  ministers  and  laity  of 
the  Free  Ohurch  who  did  not  concur  in  the  Union 
of  1900,  but  protested  against  it.  They  have 
done  nothing  but  remain  where  they  weie,  holding 
to  the  letter  all  the  doctrines  of  the  Free  Church, 
adhering  to  it  as  to  an  institution,  and  continuing 
its  existence  according  to  the  measure  of  their 
powers.  They  say  that  in  the  event  which  has 
happened  they  are  the  Free  Church  —  their 
brethren  having  left  them  fur  this  new  church 
— just  as  those  brethren  might  have  left  them 
for  the  Establishment  or  for  the  Episcopalians, 
They  have,  however,  been  declared  by  the  respon- 
dents no  longer  to  be  of  their  communion,  and 
their  manses  and  churches  have  been  formally 
claimed  by  the  respondents  for  their  own  excln- 
sire  use.  The  adherents  of  the  appellants  are- 
numerically  few — some  few  thousands  ;  bat  it  has 
not  been  suggested  that  this  introduces  any  legal 
difference  from  the  situation,  as  it  would  have 
been  had  they  been  more  numerous.  Sach  being 
the  relative  positions  of  the  two  claimants  to  this 
property,  it  is  plain  that  the  respondents  can  only 
succeed  by  making  out  that  it  was  an  inherenc 
quality  of  that  Free  Ghnrch,  to  which  this  pro- 
perty was  given,  that  it  could  transform  itself  in 
the  way  that  I  have  described,  and  oust  from  the- 
property  those  who  desire  to  remain  whero 
they  were  in  principle,  doctrine,  and  organi- 
sation. For  let  it  not  be  forgotten  that  the  con- 
tention of  the  respondents  necessarily  involves 
that  the  majority  is  entitled,  not  merely  themselves 
to  retain  the  property,  but  also  (1)  to  introduce 
the  United  Presbyterians  as  beneficiaries,  and  (2) 
to  oust  the  dissentient  minority  from  the  benefits 
of  the  foundation.  That  is  why  I  protested 
at  the  outset  against  the  too  ready  acceptance 
uf  the  doctrine  that  "  Union "  is  competent  to 
a  majority.  In  considering  this  contention,  I 
steady  myeelf  by  dwelling  on  an  observation  very 
frequently  repeated  by  the  Dean  of  Faculty  in  his 
able  speech  for  the  respondents.  "  This  case," 
said  the  dean,  "differs  irom  all  previous  cases  in 
the  same  region  of  law  in  this  " — ^this  "  is  a  gift 
to  a  Church,"  not  to  a  congregation,  nor  for  the 
promotion  of  certain  doctrines,  but  to  a  Chursh 
named  and  designated.  I  think  that  there  is 
great  force  in  this,  but  in  another  way  from  that 
intended.  This  property  was  given  to  the  Free 
Church,  an  existing  Church  complete  within  itself 
as  an  ecclesiastical  organism,  and  separate  from 
other  Churches.  This  becomes  extremely  clear 
when  it  is  remembered  that  there  were  already 
existing  at  the  moment  cf  the  disruption  the  two 
dissenting  Presbyterian  bodies  which  now  form 
this  very  United  Presbyterian  Church,  and  that 
the  incorporation  of  those  two  into  the  United 
Presbyterian  Church  took  place  in  1847.  Daring 
those  early  years  cf  the  Free  Church,  when  this 
property  was  being  accumulated,  those  dissenting 
bodies  were,  so  far  as  worship,  doctrine,  discip- 
line, and  government  were   disclosed   in   their 
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Btaiiflards,  exactly  the  same  as  the  Free  Ghnrch 
which  was  set  np  side  by  side  with  them.  Ac- 
cordingly, even  if  we  knew  nothing  to  corroborate 
the  inference  to  which  this  gives  rise,  the  broad 
fact  is  that  the  Free  Church  was  set  np  as  an 
independent  Ohnrch  separate  from  those  with 
whom  the  recent  nnion  has  now  been  effected. 
Therefore,  with  the  Dean  of  Faculty,  I  say  this 
property  was  given  to  a  particular  Ghnrch,  and 
it  is  very  difBoult  to  see  that  it  will  do  to  end 
that  Ohurch,  and  then  picking  up  most  of  her 
doctrines,  come  forward  to  assert  that  United 
Presbyterian  and  Free  Church  alike  shall  share 
as  members  of  a  body  which  is  not  even  called 
the  Free  Church.  When  the  history  of  the 
fonndation  of  the  Free  Church  is  more  closely 
examined,  we  see  that  it  was  not  fortuitously  or 
from  mere  love  of  separation  that  the  Free  Church 
was  founded  and  endowed  as  a  Church  separate 
from  the  two  confluents  of  the  United  Presby- 
terian Church.  Those  existing  dissenting  bodies 
held  opinions  about  Church  government  and 
-Ohurch  and  State  which  were  inherited  and 
carried  forward  by  the  United  Presbyterian 
-Church,  and  in  1843  they,  as  after  1847,  their  suc- 
•cessor,  the  United  Presbyterian  Ohurch,  were  the 
exponents  in  Scotland  of  voluntary  principles. 
By  this,  as  it  ought  to  be  unnecessary  to  say,  I 
mean  not  merely  that  in  fact  they  were  not  endowed 
by  the  State,  but  that  they  were  opposed  on 
principle  to  the  endowment  of  religion  by  the 
litate.  It  is  honourable  to  the  United  Piesby- 
terian  Church  that  in  good  times  and  in  bad  it 
has  never  used  ambiguous  language  or  nicely 
balanced  phrases  about  this  matter,  and  has  never 
•  sailed  under  false  colours.  In  order  once  for 
all  to  ascertain  precisely  the  true  position  of  the 
United  Presbyterian  Church  upon  these  subjects, 
it  is  convenient  to  read  the  statement  of  their 
"distinctive  principles  made  by  their  committee 
when  negotiating  for  union  with  the  Free  Church 
in  1867.  And  the  passage  has  a  special  value 
•because  in  the  circumstances  it  was  not  likely  to 
contain  overstatements  on  controversial  points. 
It  stands  out  also  as  a  landmark  because  it  has 
never  to  this  day  been  abandoned  by  the  United 
Presbyterian  Church  either  before,  in,  or  after 
their  union  with  the  Free  Church.  Here  is  what 
is  said :  "  That  it  is  not  competent  to  the  civil 
magistrate  to  give  legislative  sanction  to  any 
•creed  in  the  way  of  setting  up  a  civil  establish- 
ment of  religion.  Kor  is  it  within  his  province 
to  provide  for  the  expense  of  the  ministrations  of 
religion  out  of  the  national  resources ;  that  Jesus 
Christ  as  the  sole  King  and  head  of  His  Church 
has  enjoined  upon  His  people  to  provide  for  main- 
taining and  extending  it  by  freewill  offerings," 
and  so  on.  All  of  this  declaration  is  very  clear. 
But  the  closing  sentence  has  a  special  signifi- 
cance in  regard  to  the  whole  of  the  present 
case.  On  paper  the  United  Presbyterian 
Church  held  just  the  same  general  doctrines  as 
the  other  Presbyterian  Churches.  Like  them  she 
held  the  Scriptures  to  be  the  only  rule  of  faith. 
As  with  them,  so  with  her,  the  Westminster 
Confession  and  Catechism  were  her  Confession 
and  Catechism.  None  of  her  formularies  made 
mention  of  Yolnntaryism,  or  exacted  the  profes- 
sion of  that  principle  from  her  office-bearers  or 
members.  The  learned  judges  whose  decision  is 
now  under  review  would,  I  suppose,  have  thought 
that  this  fact  removed  all  ground  of  division 


between  the  voluntary  bodies  and  Free  Church 
bodies  in  1843.  But  the  founders  of  the  Free 
Church  were  not  content  with  these  criteria  of 
the  distinctive  notes  or  testimonies  of  a  church, 
and  they  declined  to  coalesce  with  voluntaries, 
although  voluntaryism  was  not  then,  any  mora 
than  now,  a  term  of  communion  in  those  bodies. 
"  The  affectionate  remonstrance  of  the  Free 
Church  of  Scotland  1843,"  is  conclusive  on  this 
point,  and  it  has  a  peculiarly  direct  authority  and 
relevance  in  the  present  controversy.  It  has 
been  called,  and  1  think  accurately,  "  the  pro- 
spectus of  the  new  Church,"  and  it  states  the 
grounds  and  principles  on  which  support  was 
asked  for  it.  Now,  this  manifesto  or  prospectus 
discusses  this  very  question  of  toe  proper 
relations  of  the  Free  Church  to  the  Dissenters 
who  now  form  the  United  Presbyterian  Church. 
The  manifesto  seems  to  anticipate  the  not  un- 
natural objection  to  the  formation  of  a  new 
Church ;  that  there  were  existing  orthodox  Presby- 
terian Churches — why  not  join  them  ?  The 
answer  is  conclusive — ^that  would  be  against  our 
principles.  And,  in  two  very  eloquent  pages— 
for  the  writer  was  Dr.  Chalmers — the  Establish- 
ment principle  is  vrged  upon  those  addressed  in 
the  most  peremptory  terms  as  being  still  binding 
on  them  as  "  a  doctrine  or  article  of  fiuth."  The 
Toluntaries  are  warned  that  they  mistook  the 
Free  Church  if  they  conceived  them  to  be  Volun- 
taries; and  it  is  emphatically  asserted  for  the 
Free  Church  that,  "  though  we  quit  the  Estab- 
lishment we  go  out  on  the  Establishment  prin- 
ciple: we  quit  a  vitiated  Establishment,  but 
would  rejoice  in  returaAg  to  a  pure  one."  The 
same  attitude  is  politely  but  firmly  expressed  in 
the  General  Assembly's  replies  to  the  various 
bodies  of  Toluntaries  who  addressed  the  Free 
Church  with  congratulations  at  the  time  of  the 
Disruption.  They  were  all  asked  not  to  mistake 
the  Free  Church  for  Voluntaries.  The  conclusion 
which  I  draw  from  all  this  is  that  it  was  of  the 
essence  of  the  foundation  to  which  this  property 
belongs  that  it  should  be  a  Church,  separate  from 
volimtary  dissenters  on  broader  grounds  though 
closely  connected.  It  is  difficult  to  see  how  the  pre- 
tensions of  the  Free  Church,  such  as  they  were, 
could  have  been  embodied  in  anything  but  a 
Church  of  her  own.  Her  theory  was  that  she 
was,  amid  right-hand  and  left-hand  defections, 
the  Church  of  Scotland.  With  all  Fresbyteriaiu 
this  is  a  noble  claim  to  allegiance.  Nor  was  it 
the  less  inspiring  in  1843,  because  the  Church 
had  been,  as  she  held,  unjustly  deprived  of  the 
benefits  of  Establishment,  and  her  loyalty  to  the 
principle  of  national  religion  was  proving  itself 
to  be  of  the  sort  that  is  true  although  it  be  not 
shone  upon.  Now,  in  dealing  with  the  question 
before  your  Lordships'  House,  it  is  necessary 
from  the  outset  to  bear  firmly  in  mind  that  the 
Establishment  principle  can  be  held  by  Churches 
that,  in  fact,  are  imconnected  with  the  State,  and 
are,  in  fact,  supported  by  voluntary  contributions 
alone.  I  should  have  thought  this  the  necessary 
hypothesis  of  the  whole  question,  as  we  have  to 
do  with  a  dissenting  Ohurch  ;  but  in  two  passages 
of  the  learned  judges'  opinions  this  seems  to  be 
forgotten.  Again,  the  intrinsic  importance  of 
any  particular  doctrine  in  relation  to  the  general 
body  of  Christian  teaching  is  no  criterion  of 
whether  it  is  or  is  not  an  essential  or  fundamental 
doctrine  in  a  particular  Ohurch.    It  is  not  its  own 
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importance,  bat  the  place  assisped  to  it  in  the 
foondation  of  the  Dew  Chnrch  that  has  got  to  be 
ascertained.      Whether  the  EBtablishment  prin- 
oiple  is  or  is  not  a  fundamental  doctrine  of  the 
Free  Ghnroh  is  the  diroate  in  this  case.    But 
there  is  no  doubt  at  all  that  the  claim  of  the  Free 
Chnrch  as  against  the  Law  Conrts  is  of    the 
essence    of    her   foundation.     This   question  ie 
settled,  not  because  the  judges,  or  your  Lordships 
so  appraise  that  doctrine  in  comparison  with  all 
the  various  doctrines  of  faith  and  morals  set  out 
in  the  Confession  of  Faith,  but  because  that  was 
the  undoubted  ground  on  which  the  new  Church 
was  set  up.    Now,  I  observe  in  Lord  Low's  judg- 
ment   that    he    makes    much    of  the   fact  that 
here    were  two  Churches   identical  in  doctrine, 
worship,  and  form  of  government,  and  they  were 
working  together  in  the  same  field,  so  that  their 
agencies  overlapped,  and  their  efforts  were  to  some 
extent  wasted,  and  his  Lordship  goes  on  to  speak 
of  the  duty  of  unity  among  Christians.  This  is  all 
very  true,  but  then  these  considerations  were  full 
in  view  of  the  founders  of  the  Free  Chnrch.   This 
is  not  a  case  where  the  new  Church  was  set  up  in 
Scotland  to  preaoh  the  Gospel  to  people  who  were 
not  within  re<M:h  of  the  common  doctrines  of  Chris- 
tianity or  even  of  Calvinistic  Christianity.   In  the 
theory  of  the  founders  of  the  Free  Church  it  was 
intolerable  that  their  adherents,  although  agree- 
ing  in    all    other   matters,    should  continue  to 
worship  along  with  those  who  were  content  that 
the  Court  of  Session  should  force  the  Presbytery 
to  ordain  the  patron's  presentee,  and  do  aU  the 
various  things  which  led  to  the  Disruption.    In 
fact,  again  they  set  up  their  churches  side  by 
«de  with  those  of  the  other  Presbyterian  bodies, 
who  also  held  exactly  the  same  doctrinal  standards, 
the    evil    consequences  of  having  two  separate 
Churches  instead  of  one,  which  Lord  Low  adverts 
to,  being  palpable  and  flagrant  then  as  now.  The 
just  inference  seems  to  Iw,  that  the  founders  of 
tite  Free  Church  deemed  the  difference  between 
themselves  and  the  Yoluntaries  so  vital  that  the 
duty  of  Christian  unity  must  give  way  to  the  more 
imperious  duty  of  Christian  fidelity  to  truth.    In 
the  same  fashion  the  older  secessions  had  taken 
place  on  questions  not  about  any  of  the  doctrines 
of  personal  religion,  or  of  theology,  but  about 
Church  polity.    Questions  of  polity  had,  in  short, 
been  in  Scotland  often  made  the  causes  of  sepa- 
ration between  Churches,  and  in  1843  this  unques- 
tionably was  again  the  case.    The  only  question 
was  that  which  was  called  Spiritual  Independence, 
or  did  it  not  also  comprehend  the  Establishment 
principle  ?  I  am  not  to  be  understood  as  speaking 
inpraise  of  separation — or  of  any  doctrine  on  one 
«iae  or  another  of  this  dispnte-—bat  no  one  will 
understand  the  present  case  nnless  he  receives 
into  his  mind  the  possibility  of  people  valuing 
reparation  as  a  safeguard  for  doctrines  which 
they  hold  intensely,  and  as  to  which  they  know 
that  the  surroundingworldisindifferentor  hostile. 
And  the  error  of  the  respondents  seems  to  me  to 
tie  that,   shutting  their  eyes  to  the  extremely 
«peoial  and  limited   raigon    d'Hre   of  the   Free 
Chnrch,    and    contemplating    themselves    as  a 
Christian  Church,  they  measure  the  importance 
of  any  doctrine  in  relation  to  Christianity  as  a 
whole,  and  not  with  reference  to  their  own  dis- 
tinotive  origin.  Another  fallacy  must  be  guarded 
against.  To  prove  that  Spiritual  Independence  is 
more  important  than  the  Establishment  principle 


is  only  to  prove  that  the  latter  is  in  importance 
subordinate  to  the  former,  but  it  does  not  entitle 
us  to  call  the  Establishment  principle  a  principle 
of  subordinate  importance.  The  true  question  is 
whether  the  two  doctrines  (Spiritual  Independ- 
ence and  Establishment)  have  not  been  made 
by  the  founders  of  the  Free  Church  comple- 
mentary parts  of  one  doctrine.  The  instrument 
of  the  highest  and  most  direct  authority,  as 
evidencing  the  position  of  the  Free  Church,  is 
the  Protect  of  1843.  It  was  by  Act  of  Assembly 
enjoined  on  the  Presbyteries  to  record  this 
Protest,  together  with  the  Act  of  Separation  and 
Deed  of  Demission,  at  the  beginning  of  their 
Presbytery  books  as  the  ground  and  warrant  of 
their  proceedings.  The  Protest  seems  to  me  on 
the  face  of  it  amply  to  support  the  Affectionate 
Bemonstrauce — already  referred  to — in  the  asser- 
tion that  "  we  come  out  on  the  Establishment 
principle."  The  Protest  is  that  it  shall  be  lawful 
to  them  in  the  circumstances  in  which  they  are 
placed  to  withdraw  from  the  existing  Establish- 
ment (as  if  this  Act  required  defence).  But  they 
make  this  protest — "  While  firmly  asserting  the 
right  and  doty  of  the  civil  magistrate  to  main- 
tain and  support  an  Establishment  of  religion  in 
accordance  with  God's  Word,  and  reserving  to 
ourselves,  and  our  successors,  to  strive  by  all 
lawful  means  as  opportunity  shall  in  God's  pro- 
vidence be  offered,  to  secure  the  performance  of 
this  duty  agreeable  to  the  Scriptures,"  and  so  on. 
There  is  nothing  in  the  context  which  detracts 
from  the  significant  and  solemn  emphasis  of  what 
I  have  quoted.  They  had  come  to  the  conclusion 
that  in  the  dronmstances  in  which  they  found 
themselves — "  a  Free  Assembly  of  the  Church  of 
Scotland  as  by  law  established  cannot  at  this 
time  be  holden,"  and  therefore,  and  there- 
fore only,  they  came  out.  The  Claim,  Declara- 
tion, and  Protest  of  1842  is  referred  to  in 
the  Protest  of  1843  as  setting  forth  the 
true  constitution  of  the  Church.  Now,  Lord 
Low,  admitting  that  in  this  document  also  the 
Establishment  principle  is  affirmed,  remarks  that 
it  is  "in  a  parenthetical  way."  The  simple 
explanation  of  the  form  of  the  sentence  and  of 
the  lesser  salieney  of  the  position  assigned  to 
that  principle  in  this  paper  is  that  it  is  a  mani- 
festo from  and  by  an  Established  Church.  The 
motive  of  the  paper  is  to  protest  against  inter- 
ference with  the  judicatories  of  that  Church. 
Accordingly,  the  hypothesis  is  that  Establishment 
as  a  principle  requires  no  vindication  or  assertion, 
and  it  in  fact  only  enters  the  argument  when  the 
loss  of  Establishment  is  referred  to  as  one  of  the 
national  dangers  impending.  But  the  references 
in  this  connection  are  of  unmistakable  import. 
The  unqualified  language  of  the  Protest  of  1843, 
the  document  which,  as  we  have  seen,  each  Presby- 
tery was  to  take  as  the  warrant  of  its  proceedings, 
stands  witness,  therefore,  of  the  distinctive  prin- 
ciples of  the  Free  Church.  I  have  already  spoken 
of  the  Affectionate  Remonstrance  of  1843  as  the 
manifesto  on  which  endowment  was  invited,  and 
these  two  historical  papers  are  those  which  bear 
most  directly  on  the  question,  What  are  the  trusts 
of  this  foundation  P  There  are  a  number  of 
authoritative  documents  of  the  Greneral  Assembly 
in  following  years,  and  I  find  them  all  to  bear 
out  the  statements  made  to  the  public  in  the 
Affectionate  Remonstrance.  The  degree  of  promi- 
nence attached  to  the  one  or  the  otiier  of  the 
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Gharoh's  doctrines  of  coarse  depends  on  the 
occasion  of  the  pronoancement,  and  it  would  be 
unfair  to  isolate  any  statement  from  its  motire 
and  context.  I  shall  mention  three  utterances  as 
instructive  in  more  ways  than  one,  especially  as 
the  first  of  these  is  founded  on  by  the  respon- 
dents. In  1851  it  is  spiritual  independence  that 
is  put  into  the  "  parenthesis  "  and  the  Establish- 
ment principle  that  is  substantively  asserted. 
"  While  this  Ohcroh  has  ever  held  that  she  pos- 
sesses an  independent  and  exclusive  jurisdiction 
or  power  in  all  ecclesiastical  matters,"  and  so  on, 
"  she  has  at  the  same  time  always  strenuously 
advocated  the  doctrine  taught  in  Holy  Scripture 
that  nations  and  their  rulers  are  bound  to  own 
the  truth  of  God  and  to  advance  the  Kingdom  of 
His  Son."  The  "Act  VII.  1853  "  is  "  anent  the 
principles  of  the  Church " ;  it  is  short  and  un- 
equivocal, and  it  contains  an  authoritative  exposi- 
tion of  the  claim,  declaration,  and  protest  of 
1842  and  the  Protest  of  1843.  It  "  declares  that 
this  Church  maintains  unaltered  and  uncom- 
promised  the  principles  set  forth  in  the  Claim, 
Declaration,  and  Protest  of  1842  and  the 
Protest  of  1843  relative  to  the  lawfulness  and 
obligation  of  a  Scriptural  alliance  between  the 
Church  of  Christ  and  the  State."  It  will  be 
remembered  that  in  the  Protest  the  protesters 
reserved  to  themselves  and  their  successors  "  to 
strive  by  all  lawful  means  to  secure  the  per- 
formance of  the  duty  of  the  State  to  support  an 
Establishment  of  religion  in  accordance  with 
God's  Word."  So  now  the  Greneral  Assembly  goes 
on  to  explain  that  there  is  not»  in  1853,  any 
"present  call"  to  take  steps  in  that  direction. 
This,  the  return  to  a  puriGed  Establishment,  was 
the  only  "  union "  ever  thought  of  by  the  old 
Free  Church.  The  only  other  Act  of  Assembly 
of  the  Free  Church  to  which  I  need  refer  is  that 
of  1873,  in  Which,  in  full  view  of  the  United 
Presbyteriens,  for  the  Act  relates  to  the  mutual 
eligibility  of  their  ministers,  the  Ajssembly 
"  declare  their  adherence  to  the  great  funda- 
mental principles  of  this  Church  regarding,  first : 
The  sole  and  supreme  authority  of  the  Lord 
Jesus  Christ;  and,  secondly,  the  prerogative  of 
the  Lord  Jesns  Christ  as  head  over  all  things  to 
His  Church  and  supreme  over  nations  and  their 
rulers,  who  are  consequently  bound  collectively 
and  officially  as  well  as  individually  and  personally 
to  own  and  honour  His  authority,  to  further  the 
interests  of  His  holy  religion,  and  to  accept  the 
guidance  of  His  word  as  making  known  His  mind 
and  will."  I  shall  put  the  argument  very  low 
indeed  when  I  say  that  the  Confession  of  Faith, 
on  the  face  of  it,  is  consistent  with  the  high  place 
given  by  the  Disruption  leaders  to  the  Establish- 
ment principle.  It  is  quite  certain  that  the 
Confession  of  Faith  is  inexorably  opposed  to 
the  theory  of  religious  equality,  which  is,  ss  we 
have  seen,  to  this  day  avowed  by  the  United 
Presbyterians  who  now  form  part  of  the  respon- 
dents' Church.  The  notion  that  the  State  is  to 
stand  neutral  between  good  religions  and  bad, 
which  is  what  is  meant  by  religious  equality,  is 
diametrically  oppoBcd  to  the  whole  teaching  of 
John  Knox.  On  all  the  grounds  which  I  have 
stated  I  come  to  the  conclusion  that  the  doctrine 
of  Establishment  was  one  of  the  distinctive  and 
fundamental  doctrines  of  the  Free  Church.  Lord 
Low  decided  the  case  on  the  ground  that  the 
Establishment  principle  was  not  so  essential  that 


the  General  Assembly  could  not  depart  from 
it.  He  expresses  a  cautious  and  guarded  view  as  to 
its  power  to  deal  with  what  he  deems  more  easentiai 
doctrines.  The  Lord  Justice-Clerk  seems  to  take 
much  the  same  view,  but  he  rates  very  high  the 
*'  legislative "  power  of  the  Church.  Lord 
Trayner,  however,  takes  a  much  bolder  position : 
"  EbIo  that  the  Establishment  principle  had  been 
explicitly  declared  in  1843  to  be  an  essential 
principle  of  the  Free  Church,  I  think  the  Church 
had  the  power  to  abandon  that  principle  and  tO' 
that  extent  alter  the  original  constitution."  Lord 
Trainer's  view  was  argued  at  your  Lordships' 
Bar  with  great  vigour  and  confidence.  Befor» 
proceeding  to  consider  this  argument  I  ought  to 
point  out  that  the  judgment  of  Lord  Young  is 
wholly  rested  upon  the  ground,  stated  in  veiy 
sweeping  terms,  that  there  is  nothing  to  prevent 
a  dissenting  Church  from  abandoning  a  religions 
doctrine,  however  essential  and  fundamental,  and 
that  an  ex  facie  absolute  property  title  cannot  b» 
limited  by  reference,  not  expressed,  to  "  the 
essential  doctiines  and  fundamental  principles  in 
the  constitution  of  the  Church."  It  is  unneces- 
sary to  say  more  of  this  ground  of  judgment 
than  that  it  is  in  flit  contradiction  of  the  decision 
of  your  Lordships'  House  in  the  case  of  Craig- 
dallie.  The  more  plausible  theory  of  the  respon- 
dents is  that  there  are  to  be  found  inherent  in  th» 
Free  Church  some  extremely  elastic  powers  of 
altering  her  constitution.  I  shall  state  th& 
answers  to  this  view  and  then  examine  the 
opinions  of  the  court  in  a  little  more  detail. 
First,  the  learned  judges  have  greatly  overrated 
the  "legislative  "  power  of  the  Church,  mibled  by 
what  I  think  an  erroneons  construction  of  the 
Barrier  Act.  Second,  putting  this  legislative 
power  as  high  as  you  choose,  it  is  a  power  affeot- 
iag  the  internal  affairs  of  the  Church,  and  has  no 
relation  at  all,  and  for  historical  reasons  could 
not  have,  to  such  operations  as  this  union  of  1900i 
Thirdly,  the  Lord  Justioe-Clerk  has  been  com- 
pletely misinformed  as  to  the  tenets  of  the  three 
dissenting  bodies  whose  unions  with  the  Church 
of  Scotland  in  1839  and  the  Free  Church  in  185» 
and  1876  his  Lordship  regards  as  precedents,  and 
this  error  brings  to  the  ground  the  argument 
from  actual  practices.  The  main  ground  of  the 
respondents'  argument  is  the  Barrier  Act  of  1697. 
It  is  an  Act  of  the  General  Assembly,  and  Lord 
Trayner  says  that  it  "  confers  "  on  the  Assembly 
a  certain  legislative  power.  Now  if  the  Barrier 
Act  be  examined  it  will  be  seen  that  it  does  not 
"  confer  "  or  purport  to  "  confer  "  any  legislative 
power.  What  it  does  is  to  impose  certain  checks 
on  sudden  alterations  or  innovations  in  doctrine, 
worship,  discipline,  or  government.  The  respon- 
dents' argument  is  t  hat  this  implies  that  the  General 
Assembly  has  unlimited  power  of  legislation  in 
the  matters  named.  I  do  not  think  this  a  legiti- 
mate deduction.  The  Act,  on  the  contrary,  rather 
hints  that  some  recent  Acts  had  been  of  ques- 
tionable legality,  or  at  least  had  not  commanded 
"  exact  obedience."  It  names  doctrine,  worship, 
disclipine,  and  government  not  as  being  in  the 
ambit  of  the  Assembly's  power,  but  as  the  region» 
of  apprehended  attack.  When  all  this  is  read  in 
the  light  of  contemporary  history  the  motive  of 
the  Barrier  Act  is  obvious  as  a  desire  to  ward  off 
incursions  of  the  Episcopalians.  And  I  do  not 
think  that  at  the  very  most  it  comes  to  more  than 
furnishing    some    evidence    that   the    General 
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Assembly  either  bad  been  dealing  or  might  be 
induced  to  deal  with  those  high  matters.    The 
respondents'  argument  incidentally  called  atten- 
tion to  a  prior  Act  of  Assembly  about  innova- 
tions which  is  inatmotiTe  in  the  same  direction. 
For  this  Act,  the  6th  Aug.  1641,  forbids  novation 
in  doctrine  to  be  bronght  in  or  practised  in  the 
Eirk  nnleaa  it  be  first  propounded,  examined,  and 
allowed  in  the  Grenerai  Assembly.      The  infer- 
ence  from  this,  if    the  respondents'  argument 
were  applied  to  it,  must  be  that,  according  to  use, 
novations  in  doctrine  bad  formerly  been  brought 
in  by  the  inferior  courts  or  ofSoers  of  the  Church, 
and  that  this  was  the  law.     But  on  the  question 
of  historical  fact  there  ia  no  need  to  rely  on  the 
implications  (for  they  are  no  more)  of  one  Act  of 
Assembly.    Where  is  the  Act,  where  are  the  Acts 
which  show  the  actual  exercise  of  those  powers  P 
The  respondent's  appeal  to   the  Act  of   1560, 
adopting  Knox's  Confeaeion  of   Faith,  entirely 
fails  him — it  was  adopted  by  the  Estates,  as  Mr. 
Taylor  Innea  observes  in  a  passage  which  appeara 
in  the  first,  though  not  in  the  second,  edition  of 
his  work  on  Greeds.    "Nothing  can   be  clearer 
than  that  the  doctrine  was  not  adopted  in  any 
way  upon  the    authority    of    the   new-bom    or 
Reformed  Ohnrch;    all  the  forma  of  free  and 
deliberate  voting  of  the  doctrine  as  truth,  aa  the 
creed  of  the  Estates,  not  of  the  Church,  were 
gone   through."      Of   the  other  most   extreme 
instances  of  independent  action  which  were  cited 
it  may  be  observed  that  the  Book  of  Discipline 
was  not  an  alteration  of  an  existing  creed,  except 
to  the  indirect  extent  to  which  an  added  standard 
usnaUy  affects  the  authority  of  the  old,  even  if 
(aa  here)  both  old  and  new  were  consentaneous ; 
that  the  adoption  of  the  Covenant  was  a  revoln- 
tionary  act  in  a  revolutionary  time;   that  the 
Westminster  Confession  of  Faith,  while  it  was 
adoftted  by  the  Grenerai  Assembly  (with  certain 
qualifications),  was  the  offspring  of  Parliamen- 
tary action,  initiated  before  the  General  Assembly 
took  it  up.    Of  the  two  modem  instances,  the 
Chapel  Act  and  the  Veto  Act,  the  Chapel  Act 
was  held  by  its  authors  to  be  so  clearly  declara- 
tory that  it  was  not  sent  down  to  Presbyteries 
under  the  Barrier  Act,  and  the  whole  theory  of 
the  Free  Church  party  was  that  neither  Act  was 
an  alteration  of  the  constitution  of  the  Church, 
BO  much  so  that  the  Assembly  hesitated  before 
sending  the  Veto  Act  to  the  Presbyteries.    The 
case  of  the  respondents,  therefore,  on  the  Barrier 
Act  does  not  stand  the  teat  of  examination,  and 
does  not  support  their  theory  that,  in  giving  to 
the  Free  Church,  the  pious  founders  of  the  Free 
Church  were  knowingly  giving  to  a  Church  one 
of  whose  inherent  qualities  was  that  she  could 
alter  her  essential  principles.     Neither  history 
nor  law  make  this  oat.    I  find  nothing  which 
supports  the  theory  that  the  Church  of  Scotland 
exercised  or  claimed  the  right  to  alter  doctrines 
which  she  had  asserted  to  ba  Scriptural.    It  has, 
indeed,   been  attempted  to  nae  one  remark  of 
Lord  Cranworth  in  Forbes  v.  Kden  (ubi  sup.)  as 
implying  that  in  all  Churches  there  is  a  legislative 
power.    The  case  was  that  of  a  apecifio  change  in 
one  of  the  canona  of  the  Scotch  Epiacopal  Church 
made  by  the  Synod  of  that  body,  and  I  do  not 
think  that  it  was  laid  down  aa  law  that  powers  of 
legislation  are  necessarily  inherent  in  every  dis- 
senting body,  this  being  in  each  case  really  a 
question  of  fact.    But  Lord  Cranworth's  remarks 


make  perfectly  clear  that  what  he  is  speaking  of 
is  entirely  internal  regulation,  and  it  is  here  that 
the  whole  argument  of   the  respondents  about 
legislation  fallB  short  of  the  required  conclusion. 
To  revert  to  the  Presbyterian  Church  of  Scot- 
land.   It  may  be  a  merit  or  a  demerit,  but  the 
original  and  historical  theory  of  the  Reformed 
Church  of  Scotland  was  that  within  and  not  out- 
side her  pale  was  truth  to  be  found.      Without 
were  Prelatists  and  Papists.     When  later  on  some 
Presbyterians  had  held  aloof  from  the  Revolution 
settlement,  and  still  later  others  had  made  the 
several  secessions  of  the  eighteenth  century,  their 
attitude,  and  the  attitude  of  their  parent  Church, 
never  raised  the  question  of  comprehension,  the 
seceders  in  more  than  one  instance  having  been 
deposed.      The  single  instance  which  we  were 
referred  to  in  pre-disruption  days  of  a  dissenting 
body  coming  back  into  the  Church  was  the  return 
of  the  Associate  Synod  in  1839,  and  it  ia  enough 
to  Bay  that,  while  the  Act  of  Assembly  ia  called 
"Act  anent  Reunion  with  Seceders,"  each  office- 
bearer  of    the    Associate   Synod   was  required, 
before  taking  his  seat  as  a  member  of  Presbytery, 
to  subscribe  the  Westminster  Confession  of  Faith 
and  the  formula  of  the  Church  of  Scotland,  and 
this  being  done  they  were  "  received,"  and  were 
declared  to  enjoy  all  the  rights  and  privileges  of 
ordained  ministers  and  elders  of  the  Church  of 
Scotland.    In  passing  it  may  be  noticed  that  one 
of    the    recitals   in    the    Act  is    "  whereas    the 
members    of   the  Associate  Synod   do  heartily 
concur  with  na  in  holding  the  great  principle  of 
an  ecclesiastical  establishment  and  the  duty  of 
acknowledging  God  in  our  national  as  well  as  our 
individual  capacity."    The  only  reservation  mad» 
by  the  returning  dissenters  was  "  reserving  only 
to  themselves  the  right  which  the  members  of 
the  Established  Church  enjoy  of  endeavouring  to 
correct  in  a  lawful  manner  what  may  appear  to 
them  to  be  fanlty  in  its  constitutiefti  and  govern- 
ment." ^  If   it  had  been  desired  to  furnish  an 
illustration  of  a  contrast  to-  the  union  now  in 
question  it  would  4iave  been  difficult  to  picture 
one    more  complete    than  is   thus  supplied  by 
history.    The  second  case  of  "  union  "  is  that  of 
the  Original  TTnited  Seceders,   another    of    the 
bodies  who  held  by  the  convenanting  traditions. 
They  in  1852  had  come  to  be  satisfied  that  *'  we 
may  with  honour  and  consistency  drop  our  posi- 
tion of  secession  and  maintain  our  principles  in 
communion  with  the  Church  of  Scotland" — i.e., 
the  Free  Church.  Accordingly  they  were  "  received 
and  admitted "  by  the  Free  Church  "as  pastors, 
congregations,  and   Kirk   Sessions  of   the  Free 
Church  of  Scotland."    The  other  case  of  union 
took  place  in  1876,  also  in  the  days  of  the  Free 
Church.    It  is  founded  upon  by  the  Lord  Justice- 
Clerk  in  his  judgment  vmder  an  entire  misap- 
Erehension  which  unfortunately  enters  deeply  into 
is    Lordship's    judgment.    The    Lord  Justice- 
Clerk  says  of  the  Reformed  Presbyterian  Church 
that  it  "  certainly  did  not  hold  the  Establishment 
principle  "  ;  and  for  this  statement  he  gives  as  his 
reason  that  aince  1689  they  declined  to  become 
members  of   the   Church  of   Scotland  as  estab- 
lished,  abode   by  their  objections   to  the  revo- 
lution settlement,  and  did  not  "commit"  them- 
selves   "to   an   approval   of   an  alliance   of  the 
Church  with    the    British    State    as  at  present 
constituted,  having  in  view  especially  the  unscrip- 
tural  character  of  its   ecclesiastical  relations." 


Digitized  by 


Google      _ 


418— Vol.  xci.] 


THE  LAW  TIMES. 


[Deo.  3,  19M. 


H.  or  L.]  Gknbbal  Assbhblt  of  Fsbb  Church  of  ScotlAiNO  v.  Lobd  Otbbtoxtn,  &c.  ;  [H.  of  L. 


Now,  BO  far  from  the  Beformed  PreabyteriaiiB 
not  holding  the  Establiahment  principle,  they 
were  the  ecclesiastical  heirs  of  the  Covenanters, 
who  held  it  passionately,  and  they  represented 
the    extreme  right  in    Presbyterian  orthodoxy. 
Bat  they  washed  their  hands  of  the  revolution 
settlement,  because  the  same  State  which  estab- 
lished   the    Presbyterian    Church    in    Scotland 
ignored  the  "  second  Reformation,"  and  estab- 
lished in  England  the  Prelatioai  Church,  against 
which  woe  nad  never  ceased  to  be  denounced 
by  the   Church   of    the    second    Reformation. 
Accordingly,    the    attitude    of    the    Reformed 
Presbyterians  on  the  Establishment  question  was 
«xactly  analogous  to  that  of  the  Free  Church — 
holding  the  Establishment  principle,  they  held 
aloof  from  the  existing  Establishment  because, 
as  they  held,  constituted  on  wrong  terms.    The 
statement  of  the  Lord  Justice-Clerk,  therefore, 
«aii  only   be  supported  if  his  Lordship  means 
that  men  do  not  hold  the  Establishment  prin- 
ciple if  they  decline  to  join  the  Establishment  as 
constituted  at  the  time.    And  if  this  be  sound,  it 
furnishes  a  very  simple  end  of  the  present  case. 
The  net  result  then  of  the  history  of  these  unions 
is  this,  and  nothing  more,  that  where  the  General 
Assembly  have  been  satisfied  about  Presbyterian 
bodies    that    they  held  the  same  standards  as 
themselves,  and  were  sound  on  the  Establishment 
principle,  those  bodies  have'  been  admitted  with 
full  honours.    I  have  hitherto  discussed  the  case 
relating  to  the   general    property  of    the  Free 
Church,  and  I  have  come  to  the  conclusion  that 
the  appellants  are  entitled  to  prevail.    The  other 
action  only  differs  because  of  the  model  trust 
deed.    Of  it  I  have  only  to  say  that  it  is,  and  was 
treated  in  its  inception  as,  a  conveyancer's  instru- 
ment ;  that  its  clauses  about  union  seem  to  me  to 
apply  necessarily  only  to  such  unions  as  were 
competent  to  the  Free  Church  ;  and  that  they 
are  entirely  satisfied,  and  were  probably  suggested, 
by  such  cases  as  had  ocoarred.    It  is  not  in  such 
a  deed    that  you   can  look   for   constitutional 
changes,  or  for  new  powers  not  hitherto  possessed. 
Regarding  the  whole  of  the  property  now  in 
dispute,  I  cannot  see  how,  in  law  or  in  fairness, 
a  majority  of  the  men  who  acquired  it  on  the 
representations  made  in  the  Affectionate  Remon- 
strance could   have  been  allowed,  say  in  1850, 
to  carry  off  the  property  to  the  Voluntaries  and 
«ome  forward,  arm  in  arm  with  the  Voluntaries, 
and  claim  it  for  the  fused  body.     And  after  all 
the  argument  which  we  have  heard,  I  have  dis- 
covered no  reason  which  makes  that  fair  and 
lawful  in  1900  which  would  not  have  been  so  fifty 
years  earlier.    A  serious  and  weighty  argument 
was  addressed  to  your  Lordships  on  both  sides  of 
the  Bar,  relating  to    the   Confession  of  Faith. 
That  argument  treated  of  two  separate  matters, 
which,  in  my  judgment,  must  be  separately  oon- 
aidered.    The  first  is  whether  the  respondents 
have  not  deposed  the  Confession  of  Faith  from  its 
place  of  authority  as  a  standard  of  the  Church, 
and  whether  this  of  itself  does  not  take  them 
outside  the  trusts  under  which  the  property  is 
held.    The  second  and  quite  separate  question  is 
whether  on  one  specific  doctrine — viz..  Predesti- 
nation— the  new  formulary  is  not  contradictory  of 
the  Confession  of  Faith.    On  the  former  of  these 
questions  my  judgment  is  in  favour  of  the  appel- 
lants.   First  of  all,  I  put  aside  any  confusion 
which  may  arise  from  the  substitution  of  the 


Westminster  Confession  for  John  Knox's  Con- 
fession.   It  is  with  the  Westminster  Confession 
that  we  have  to  do,  and  it  seems  to  me  that  if 
anything  is  certain  it  is  that  the  Free  Church  was 
pledged  to  the  doctrine  of  the  Westminster  Con- 
fession as  her  doctrine  and  the  doctrine  of  her 
office-bearers.      Through  all  her  history,  and  at 
every  crisis  of  her  history,  assuming  her  identity 
with  the  historical  Church  of  Scotland,  she  pro- 
claimed this  on  the  house-tops  and  in  the  most 
solemn  and  deliberate  of  her  testimonies.    Freed 
from  State  interference  in  1843,  she  proceeded  to 
fasten  on  herself  the  old  obligations.    Of  her 
rights  in  judicial  cases   to  construe  the  Con- 
fession of  Faith  there  is  no  need  to  speak.    Bat 
that  the  Confession  of  Faith  is  "the  truth  of 
God "  was  solemnly  attested  to  be  the  personal 
belief  of  all  who  signed  it.    That  this  was  found 
to  be  a  bard    yoke  is  credible,  and  has  been 
asserted.    Of  the  means  at  the  command  of  the 
Free  Church  to  alleviate  this  pressure  I  do  not 
know.    But  what  she  has  now  done  is  to  substi- 
tute a  belief  in  "  the  doctrine  of  the  Church  as 
expressed  in  the  Confession  of  Faith,"  and  the 
general  words  in  the  first  of  the  declarations 
adopted  by  the  United  Assembly  on  the  31«t 
Oct.  1900  make  it  plain  that  the  doctrine  of  the 
Church  as  part  of  her  constitution  is  intended  to 
be  mutable.    This  places  the  Confession  of  Faith 
in  a  precarious  instead  of  a  stable  position,  and 
in  my  opinion  this  is  an  abandonment  of  an 
essential  characteristic  of  the  Free  Church.    Such 
being  my  opinion  on  the  more  general  question 
as  to  the  Confession  of  Faith,  I  deem  myself 
absolved  from  the  necessity  of  entering  into  one 
of  its  articles  which  has  been  separately  dis- 
cussed— viz..  Predestination.     I  am  of  opinion 
that  in  both  cases  the  judgments  ought  to  be 
reversed. 

Lord  LiNDLKT. — My  Lords:  [After  going 
through  the  history  of  the  case,  his  Lordship 
continued  as  follows  :]  Both  appeals  are  really 
based  upon  the  ground  that  the  union  of  the  two 
Churches  could  not  be  legally  effected  con- 
sistently with  the  constitution  and  standards  of 
the  Free  Church,  and  that  consequently  the 
transfer  of  the  property  of  that  Church  to  the 
United  Free  Church  was  a  breach  of  trust  and 
invalid ;  and  that  as  regards  the  congregational 
property  the  benefit  of  the  trusts  of  the  model 
trust  deed  can  only  be  enjoyed  by  persons  pro- 
fessing the  doctrines  which  the  appellants  contend 
were  the  unalterable  doctrines  of  the  Free  Church. 
The  controversy  as  to  the  Church  property  involves 
the  necessity  of  ascertaining,  first,  the  trusts  on 
which  that  property  was  held  before  the  transfer; 
and,  secondly,  the  trusts  on  which  it  was  to  be 
held  afterwards.  The  whole  controversy  turns  on 
the  powers  of  the  General  Assemblies  of  the  Free 
Church.  It  they  have  no  power  to  relax  the  fetters 
which  the  appellants  contend  bound  the  Free 
Church  hard  and  fast  from  its  birth,  then  these 
appellants  ought  to  succeed.  But  if,  as  the  courts 
in  Scotland  have  held,  the  General  Assemblies  of 
the  Free  Church  have  power  to  do  what  they  havs 
done,  then  these  appeals  must  fail.  I  propose, 
therefore,  to  confine  my  observations  entirelv  to  this 
one  crucial  question.  The  circumstances  which  led 
to  the  secession  of  the  founders  of  the  Free  Chureb 
from  the  Established  Church  and  the  views  of  the 
seoeders  are  fully  set  out  in  the  claim,  declaration, 
and  protest  of  the  30th  May  1812,  and  in  the 
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protest  of  the  18th  May  1843.  These  doouments 
and  the  model  trust  deed,  framed  on  the  basis 
of  these  docaments  in  1844,  ahorr  that  whilst  the 
seceders  renonnoed  all  the  benefits  derived  by  the 
Established  Chnroh  from  its  connection  with  the 
State,  and  shook  off  so  far  as  they  could  all  inter- 
ference and  control  by  the  State,  yet  they  clung 
tenacionslytotheHoly  Scriptures,  the  Westminster 
Confession,  the  two  Catechisms,  and  the  Second 
Book  of  Discipline,  and  regarded  them  as  deter- 
mining and  regulating  their  doctrine,  worship,  dis- 
cipline, and  government.  The  government  of  the 
Cunroh  is  declared  to  be  in  thelwnd  of  the  Church 
ofBoers,  which  means  in  the  last  resort  the  General 
Assembly.  The  powers  of  this  body,  as  originally 
established,  are  to  be  found  in  the  Westminster 
Confession  and  in  the  Second  Book  of  Discipline ; 
hnt  the  Free  Chnroh  greatly  enlarged  these 
powers  in  1843  and  1851.  The  claim,  declaration, 
and  protest  above  referred  to  treat  the  immunity 
of  the  General  Assembly  from  all  State  control  as  a 
fnndamental  principle  of  the  Church  of  Scotland ; 
and  the  Free  Church  was  formed  in  order  to  secure 
thisimmnnitymore  completely  than  the  civil  courts 
had  declared  to  be  possible  for  members  of  the 
existing  Established  Church.  Freedom  from  all 
State  control  in  spiritual  matters,  as  understood 
by  Free  Church  men,  is  the  raison  d'Slre  of  the 
Free  Church.  The  address  to  Her  late  Majesty 
<the  30th  May  1842),  the  Act  of  Separation  and 
Deed  of  Demission  by  Ministers  (the  23rd  May 
1843),  and  the  Deed  of  Demission  by  Elders  (the 
^th  May  1843)  which  followed  it  all  put  this  as 
the  great  object  of  the  whole  movement.  At  the 
'flame  time  the  claims  of  the  seoeders  are  declared 
to  be  based  on  the  constitution  and  standards  of 
the  Church  of  Scotland  as  heretofore  understood ; 
and  in  particular  they  considered  it  the  duty  of 
the  State  to  promote  religion  as  inculcated  in  the 
Westminster  Confession  and  the  other  standards 
of  the  Established  Church.  By  the  expression 
"  heretofore  understood  "  I  think  is  meant  under- 
atood  by  the  Chnroh  of  Scotland  unfettered  by 
legislation  and  by  legal  decisions  based  upon  it. 
I  must  now  invite  your  Lordships'  attention  to 
the  powers  of  a  General  Assembly  of  the  Church 
of  Scotland,  as  declared  in  the  Second  Book  of 
Discipline  (1578),  the  Westminster  Confession 
<1648,  ratified  by  statute  the  7th  June  1690),  and 
the  Barrier  Act  (1697).  The  Second  Book  of  Dis- 
cipline is  referred  to  in  the  claim,  declaration,  and 
protest  of  1842  as  one  of  the  Church's  authorised 
standards,  and  in  the  Act  and  Declaration  of 
1851  as  one  of  her  earliest  standards.  It  is  a 
woi^  of  great  authority.  Speaking  of  Assemblies, 
it  is  laid  down  (chap.  7,  sect.  8) :  "  They  have 
power  also  to  abrogate  and  abolish  all  statutes 
and  ordinances  concerning  ecclesiastical  matters 
that  are  found  noisome  and  unprofitable,  and 
ag^ee  not  with  the  time,  or  are  abused  by  the 
people."  This  is  a  very  large  legislative  power 
exercisable  by  General  Assemblies  of  the  whole 
Chtirch,  but  not,  I  should  think,  by  smaller 
Assemblies,  whose  functions  are  more  circum- 
scribed. The  Westminster  Confession  is,  next 
to  tbe  Holy  Scriptures,  the  most  authoritative 
document  of  all  for  members  of  the  Scotch 
Ohnroh.  It  is  plain  from  the  language  of  this 
Confession  that  its  framers  laid  no  claim  to 
infallibility  for  themselves  and  disclaimed  infalli- 
bility for  the  synods  and  councils  of  the  Church 
which  should  adopt  that  Confession.  But  although 


C  infallibility  is  denied  them,  great  power  is  con- 
ferred upon  them ;  for  synods  and  councils  are  to 
determine  controversies  of    faith  and  to  make 
rules  for  public  worship  and  government  of  the 
Church.    Their  power  is  limited  to  ecclesiastical 
as   distinguished  from  civil  affairs.      It  is  also 
declared  in  the  Confession  itself  that  the  Holy 
Scriptures  ai^e  tbe  foundation  of   the  doctrine 
contained  in  the  Confession,  and  are  to  be  the 
foundation  of  the  doctrines  of  the  Church  which 
adopts  it.    In  all  controversies  of  religion  the 
Church  is  finally  to  appeal  unto  the  Holy  Scrip- 
tures.   Chapters  1  and  31,  when  read  together, 
appear  to  me  to  confer  upon  synods  or  councils 
the  power  of  interpreting  the  Holy  Scriptures 
and  the  various  articles  of  the  Confession  when 
controversies  arise  as  to  their  meaning ;  and,  as 
infaUlbity  is  disclaimed,  it  follows  that  an  inter- 
pretation put  by  a  synod  or  council  on  Scripture 
or  the  Confession  is  not  binding  for  all  time,  but 
may  be  modified,  or  even  rejected  and  be  replaced, 
by  another  interpretation  adopted  by  a  later  synod 
or  council,  and  declared  by  it  to  be  in  its  judg- 
ment the  true  meaning  of  the  Scriptures  or  Con- 
fession upon  the  matter  in  controversy.    I  take 
it  to  be  clear  that  there  is  a  condition  implied  in 
this  as  well  as  in  other  instruments  which  create 
powers — viz.,  that  the  powers  shall  be  used  bond 
fide  for  the  purposes  for  which  they  are  coiif erred. 
If,  therefore,  a  synod  or  council,  under  colour  o€ 
exercising  their   authority,  were  to  destroy  the 
Church  which  they  wero  appointed  to  preserve, 
or  were  to  abrogate  the  doctrines  which  they 
were  appointed  to  maintain,  their  acts  would  be 
ultra  vires  and  invalid  in  point  of  law;  and  it 
would  be  the  duty  of  every  court  in  the  United 
Kingdom  so  to  hold  if  the  question  ever  involved 
a  controversy  as  to  civil  rights  and  so  came  up 
for  judicial  decision.    For  all  persons  who  are 
members  of  the  Church  of  Scotland  its  General 
Assembly  is  the  highest  coun(iil  of  the  Churob, 
and  it  is  difficult  to  limit  the  powers  conferred 
upon  it  by  the  foregoing  documents  except  by  an 
appeal  to  the  implied  condition  to  which  I  have 
referred.    I  cannot  agree  with  those  who  contend 
that   the    powers  of   the  General  Assembly  as 
declared  in  these  documents  are  unlimited ;  but  I 
am  not  able  myself  to  define  the  limits  of  its 
authority  more  accurately  than  above  stated.    It 
is    probably  impossible  to  draw    a    sharp    line 
clearly  dividing  all  acts  of  a  General  Assembly 
which  are  within  its  power  from  all  acts  which 
are  beyond  it    But  it  does  not  follow  that  it  is 
impossible  or,  indeed,  difficult  to  decide  in  the 
great  majority  of  cases  whether  a  particular  act  is 
within  its  power  or  beyond  it.  Great  as  the  powers 
aro  they  are  limited  by  what  can  be  found  in  the 
Scriptures.      The  Church   must  be  a  Christian 
Chuich  and  a  reformed  Protestant  Churoh.    So 
far  all  is  plain.    I  should,  myself,  think  that  it 
must  be  a  Presbyterian  Churoh.    But  this  ques- 
tion  is  disputable,  and  happily  does  not  arise. 
That  very  extensive  but  not  accurately  defined 
powers  both  as  to  doctrine  and  government  are 
vested  in  a  General  Assembly  of  the  Scottish 
Church  is  apparent  from  the  Act  of  Assembly  of 
1697,  commonly  called  the  Barrier  Act.    Exten; 
sivo  but  undefined  power  is  there  unmistakably 
assumed  and  recognised;  no  limit  is  set  to  it; 
but  very  important  machinery  is  provided  for  its 
future  exeroise  to  prevent  haBty  decrees.    In  that 
respect  the  Act  is  a  restrictive  Act,  for,  nnleas 
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the  prescribed  ibaohmery  is  adopted,  an  Act  of 
Assembly  cannot  become  a  "  binding  role  and 
constitution  of  the  Ohoroh."    But  the  restriction 
only  affects  procedure;  the  wide  powers  of  the 
General  Aeaembly  are  not  cartailed.    This  Act 
is,  in  my  opinion,  clearly  applicable  to  the  General 
Assemblies  of  the  Free  Gnorch.    It  was  included 
in  what  was    adopted   when   that    Church  was 
created.    I  cannot  come  to  the  conclusion  that 
the  view  taken  in  1843  on  the  duty  of  the  State 
was    a  fundamental   doctrine  admitting   of    no 
explanation    or    modification.      Br.     Chalmers' 
'  address,  adopted  by  the  Free  Church,  shows  that 
he  and  its  then  members  would  have  strenuously 
opposed  the  change  made,  but  it  does  not  follow 
that  he  or  they  would  have  denied  the  power 
of    a   futare  Ghaneral  Assembly  to  make   such 
change    after   due    deliberation.      As  I    under- 
stand the  matter,  the  Free  Ghnroh  can,  and  does, 
fulfil  idl   her   spiritual  functions   without   any 
State  aid,  and  tbe  attempt  to  obtain  aid  from 
the  State  whilst  repudiating  all  State  control 
has  proved  a  failure.  This  doctrine  as  to  the  duty 
of  the  State,  whether  best  described  as  a  politictd 
or  religions  doctrine,  is  a  doctrine  which  the 
General  Assembly  could,  in  my  opinion,  repeal  or 
modify  as  might  be  expedient.    In  1900  the  Act 
uniting  the  two  Churches  was  passed  by  the  Free 
Ohurch  of  Scotland  after  complying  with  all  the 
conditions  of  the  Barrier  Act.  The  Act  was  dated 
the  Slst  Got  1900,  and  the  two  Churches  were 
then   formed  into  one  under  the  name  of  the 
United  Free  Church  of  Scotland,  and  its  supreme 
governing    body    was    designated    the    Greneral 
Assembly  of  the  United  Free  Church  of  Scotland. 
Having  regard  to  the  constitution  of  the  Free 
Ghurch,  I  cannot  agree  that  this  union  could  only 
be  legally  valid  if  assented  to  by  all  the  members 
of  the  Free  Church.    As  part  of  this  transaction 
the  property  held  for  the  Free  Church   by  its 
trustees  wasordered  to  be  conveyed  to  a  new  body 
of  trustees — ^for  the  United  Free  Ohurch — and 
this  was  done.    But  a  dissentient  minority  pro- 
tested.   This  transfer  is  complained  of  by  the 
pursuers,  and  it  is  sought  to  set  it  aside.     But 
having  regard  to  the  trusts  on  which  the  property 
of  the  Free  Church  was  held,  and  to  thu  powers 
of  its  General  Assembly,  the  pursuers  have,  in 
my  opinion,  completely  failed  to  prove  any  breach 
of  trust  or  misapplication  of  the  property  of  the 
Church.    The  United  Free  Church  is  the  Free 
Ohurch  lawfully  enlarged.    The  individuals  en- 
titled to  the  use  and  enjoyment  of  the  Church 
property  are  lawfully  more  numerous  than  before. 
The  pursuers  in  the  first  appeal  have  not  been 
unlawfully  excluded  from  such  use  and  enjoy- 
ment.   There  is  no  evidence  that  any  person  has 
been  deprived  of  the  use  and  enjoyment  of  any 
property  held  in  trust  for  the  Free  Church,  or  the 
United  Free  Church,  or  any  congregation  of  either, 
except  a  few  ministers  represented  by  the  appel- 
lants in  the  second  appeal,  who  repudiate  the 
authority  of  the  General  Assembly  of  the  Free 
Oaurch  to  make  the  changes  complained  of,  and 
bv  their  own  conduct  have  deprived  themselves  of 
their  right  to  the  benefit  of  the  trusts  on  which 
,such  property  is  held.    Both  apeals  are  based  on 
the  erroneous  view  that  the  Free  Church  had  no 
freedom,  but  was  bound  hard  and  fast  to  certain 
doctrines  expressed  in  language  admitting  for  all 
time  of  only  one  meaning.    I  am  quite  unable  so 
to  regard  it.    The  straggle  for  liberty  was  not  so 


abortive  as  that.    In  the  course  of  the  argument 
many  statutes  and  decisions  were  referred  to. 
Those  whish  related  to  the  conflicts  within  the' 
Established  Church  of  Scotland  are  not  so  im- 
portant for  the  present  purpose  as  those  wluch 
relate  to  disputes    between    members    of    non- 
Fstablished  Churches.    The  decisions  relating  to 
the  Established  Church — viz.,  the  Auchterarder 
case  (ubi  lup.)  and  other  Scottish  oases  referred 
to  in  ai^ument —  would  be  all  important  if  your 
Lordships  had  to  consider  the  validity  of  acta 
done  by  the  General  Assembly  of  the  Established 
Church  of  Scotland.  For  that  Churoh  is  governed 
not  only  by  the  Westminster  Confession  and  Acts 
of  Assembly,  but  also  by  statutory  enactments 
which  make  reforms  in  her  doctrines,  worship, 
discipline,  and  government  difficult,  if  not  impoe- 
sible,  without  legislation.    But  the  Free  Chnrcb 
is  emancipated  from  these  fetters.    As  formed  in 
1843,  the  Free  Church  was  purely  a  voluntary 
religious  association,   both   Christian  and   Pro- 
testant, and  believed  by  its  founders  to  be  divinely 
instituted,  professing  doctrines  based  on  the  Scrip- 
tures and  the  old  subordinate  Standards,  govern- 
ing   itself    by   certain  rules,    and    providing   a 
representative  Assembly  of  its  own  for  explaining 
its  doctrines  and  for  preserving  the  constitution 
by  making  each  changes  in  its  worship,  discipline, 
and  government  as  might  be  found  expedient 
after  consulting  the  whole  body  as  required  by 
the  Barrier  Act.    The  trust  for  the  Free  Church 
is,  in  my  opinion,  a  trust  for  such  persons  as 
should  hold  tbe  doctrines  and  submit  ecclesias- 
tical matters  to  the  government  and  discipline 
adopted  by  the  founders  of  the  Free  Church,  with 
such  modifications  as  may  be  made  from  time  to 
time  by  the  General  Assembly  of  that  Ghurch. 
Provided  the  conditions  required  by  the  Barrier 
Act  are  observed,  and  provided  that  the  Church  i» 
preserved  as  a  reformed  Church  with  Presbyterian 
government,  there  is  no  statutory  or  other  law 
which    makes    such    an    association    illegal,  or 
compels  it  to  accept  the  Westminster  Confes- 
sion,   whether   with    or    without    modification. 
The  founders  of  the  Free  Church  did  accept 
it,  but  only  subject   to  the  powers  which  they 
insisted  were  vested    in  the   Greneral  Assembly 
of    that  Church.      So    long,   therefore,    as    the 
Greneral  Assembly  does  not  exceed  those  powers 
or  Eict  contrary  to  some  statutory  or  other  law  of 
Scotland,  or  commit  any  breach  of  trust  as  above 
explained,  it  is  not  the  function  of  any  civil  court 
to  interfere  with  it.    This  is  settled  by  the  deci- 
sions of  your  Lordships'  House  in  Craigdallie  ▼. 
Aikman  and  Forbes  v.   Eden,  and  is  in  entire 
accordance  with  the  general  law  of  trusts  applic- 
able to  such  associations  as  the  Free  Ghurch. 
The  distinction  between  an  erroneous  decision  by 
a  body  having  jurisdiction  to  deal  with  a  parti- 
cular subject-matter  and  a  decision  by  a  body 
having  no  jurisdiction  over  the  matter  decided  ia 
familiar  to  all  lawyers,  and  must  be  steadily  borne 
in  mind  in  this  case.     In  the  passing  of    the 
Declaratory  Act  of  1892  and  the  Act  of  Union  of 
1900  1  can  discover  nothing  idtra  vire»  or  con- 
trary to  any  law.    Still  less  can  I  discover  any- 
thing ultra  vires  or  contrary  to  any  law  in  the 
interpretation  put  by  the  General  AsBembly  of 
tbe  Free  Church  on  some  of  the  articles  in  the 
Westminster   ConfeBsion  or   in  the    alterations 
made  in  the  declarations  and  forms  to  be  made 
and  signed  by  the  ministers  and  officers  of  the 
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Ghnroh.  It  follows  that,  in  my  opinion,  the 
transfer  of  property  complained  of  (which  waB 
aimply  consequential  on  the  Acta  of  Assembly  of 
1892  and  1900)  was  neither  ultra  viret  nor  contrary 
to  any  law,  and  cannot,  therefore,  be  sncoessfnlly 
impeached.  The  foregoing  obeerrations  apply  to 
both  appeals.  Bnt  the  second  appeal  appears  to 
me  to  present  less  difficulty  than  the  nrst.  I 
regret  that  any  ministers  should  have  been 
excluded  from  their  offices,  bat  thetmsts  declared 
by  the  model  trust  deed  are  clear  and  explicit,  and 
their  validity  cannot  be  qnestioned  by  those  who 
have  no  title  to  which  it  applies.  Except  under 
the  provisions  of  that  deed  there  has  been  no 
breach  of  the  trusts  declared  by  the  model  trust 
deed.  I  might  have  contented  myself  with  saying 
that  I  concurred  in  the  decision  of  the  Court  of 
Session.  Bnt  the  question  between  the  parties  is 
of  such  great  importance,  and  its  solution  requires 
a  c&refnl  study  of  so  many  documents,  statutes, 
and  decisions  that  I  considered  I  should  not 
be  adequately  discharging  my  duty '  to  this 
House  if  I  did  not  set  forth  as  clearly  as  I  could 
the  reasons  which  have  induced  me  to  give 
my  voice  for  the  dismissal  of  both  appeals,  with 
costs. 

Lord  Alvebstonb. — My  Lords:  Inasmuch  as 
I  am  differing  in  a  Scottish  appeal  from  the 
judgment  of  the  Lord  Ordinary,  affirmed  unani- 
mously by  the  Second  Division  of  the  Court  of 
Session,  I  think  it  only  right  that  I  should  state 
my  reasons  for  the  judgment  which  I  am  about 
to  give.  The  question  raised  by  these  appeals  is 
whether  funds  invested  in  the  names  of  trustees 
and  real  pi-operty  held  in  trust  for  behoof  of  the 
Free  Church  of  Scotland  have  been  dealt  with  in 
a  way  which  constitutes  a  breach  of  trust.  Both 
classes  of  property  are  now  being  applied,  or  it  is 

? reposed  to  apply  them,  for  the  purposes  of  the 
Tnited  Free  Church,  being  a  body  of  Christians 
formed  by  a  union  of  a  great  majority  of  the 
ministers  and  elders  of  the  Free  Church  of  Scot- 
land with  the  ministers  and  elders  of  the  United 
Presbyterian  Church  of  Scotland.  And  the  point 
to  be  decided  is  whether,  having  regard  to  the 
purposes  for  which  the  money  and  property  were 
originally  subscribed,  given,  bequeathed,  or  con- 
veyed, such  application  constitutes  a  breach  of 
trust.  The  union  was  assented  to  and  approved 
of  by  a  very  large  majority  of  the  ministers  and 
«lder8  and  members  of  the  Free  Church.  But 
the  dissenting  minority  represent  a  very  consider- 
able body  of  adherents  to  congregations  of  the 
Free  Church  who  do  not  approve  of,  and  some  of 
whom  have  protested  against,  the  proposed  union. 
The  law  applicable  to  funds  which  have  been 
given  for  the  purpose  of  a  voluntary  association, 
such  as  the  Free  Church,  is  well  settled,  and  it  is 
cot  necessary  for  me  to  do  more  than  refer  to  the 
decision  of  your  Lordships  in  Craigdallie  v. 
Aikman  to  show  that  such  funds,  in  the  absence 
'Of  express  provision,  must  be  applied  for  the 
benefit  of  those  who  adhere  to  the  original  prin- 
«iples  of  the  founders.  If  the  terms  of  the 
foundation  of  the  trust  provide  for  the  case  of 
schism,  the  courts  will  give  effect  to  them.  But 
if  there  be  no  such  provision  the  cestuia  que 
irutt  are  those  who  adhere  to  the  fundamental 

§rinoiple8  upon  which  the  association  was  founded, 
'he  Free  Church  of  Scotland  was  formed  in  the 
^ear  1843  by  what  is  called  "  The  Disruption,"  or, 
in  other  words,  the  secession  from  uie  Estab- 


lished Church  of  Scotland  of  a  large  body  of  the 
ministers  of  the  Established  Church,  who 
renounced  entirely  the  pecuniary  benefits  of 
their  connection  with  the  Establishment  in  main- 
tenance of  a  protest  which  they  had  made  against 
the  interference  by  the  civil  courts  with  rights 
which  they  considered  to  be  the  rights  of  the 
Church.  It  is  not  necessary  to  trace  the  history 
of  the  Established  Church  down  to  1843,  or  the 
history  of  the  various  secessions  which  had  taken 
place  before  that  date,  bnt  it  is  sufficient  to  say 
that  those  who  founded  the  Free  Church  separated 
from  the  Established  Church  not  upon  any  ques- 
tion of  doctrine,  but  solely  upon  the  ground  which 
I  have  just  mentioned,  which  ground  is  in  no  way 
inconsistent  with  the  principle  of  Establishment. 
The  United  Presbyterian  Church  was  not  then  in 
existence.  It  was  formed  in  the  year  1847  by  the 
union  of  two  Churches  which  had  separated  from 
the  Established  Church  many  years  before,  and 
were  known  as  the  United  Associated  Synod  and 
the  Belief  Church.  It  is  necessary  to  consider 
carefully  what  was  the  constitution  of  the  Free 
Church  in  so  far  as  it  throws  light  upon  the 
question  raised  for  yorr  Lordships'  decision— 
viz. :  What  were  the  trusts  upon  which  the  pro- 
perty in  dispute  in  this  action  was  held  P  The 
first,  and,  in  fact,  the  most  important,  question 
which  is  raised  on  this  part  of  the  case  may  be 
stated  as  follows :  It  is  maintained  by  the  appel- 
lants, and  denied  by  the  respondents,  that  the 
principle  of  Church  Establishment  was  adopted 
as  a  fundamental  or  essential  principle  of  the 
Free  Church  of  Scotland,  and  that  its  founders 
made  that  principle  one  of  the  main  grounds  for 
refusing  to  join  other  existing  voluntary  Churches. 
It  cannot  be  doubted  that  this  principle  was 
regarded  as  being  fundamental  by  the  founders 
of  the  Free  Church,  and  was  pat  forward  as  one 
of  the  main  inducements  in  the  appeals  for  pecu- 
niaiy  aid,  in  response  to  which  a  very  large 
proportion  of  the  funds  and  property  now  held 
in  trust  for  behoof  of  the  Free  Church  was  given. 
Upon  this  part  of  the  case  I  might  content 
myself  with  adopting  the  view  which  is  expressed 
by  the  Lord  Ordinary,  and  by  more  than  one  of 
the  judges  of  the  Court  of  Session.  I  am  aware 
their  Lordships,  in  other  parts  of  their  judg- 
ments, expressed  the  view  that  the  principle 
either  cannot  be  regarded  as  fundamental,  or  was 
one  from  which  the  General  Assembly  of  the 
Free  Church  had  power  to  depart,  but  I  refer  to 
these  passages  at  present  only  for  the  purpose  of 
showing  that,  having  regard  to  the  views  held  by 
the  founders  of  the  Free  Church,  with  reference 
to  the  Establishment,  their  union  with  the  two 
then  existing  Churches,  which  subsequently 
united  to  form  the  United  Presbyterian  Church, 
would  not  at  that  date,  1843,  have  been  possible. 
In  view,  however,  of  the  great  importance  of  the 
question,  and  inasmuch  as  opinions  have  been 
expressed  that  the  principle  of  Establishment 
cannot  be  regarded  as  fundamental,  I  think  it 
right  to  examine  the  question  for  myself,  and  to 
state  the  reasons  which  have  led  me  to  the  conclu- 
sion that  it  was  regarded  as  a  fundamental  and 
essential  principle  of  the  Free  Church  at  its 
foundation,  for  very  many  years  afterwards,  and, 
as  I  think,  down  to  the  time  of  the  union  with 
the  United  Presbyterian  Church  in  1900.  Reli- 
ance was  placed  by  the  appellants  upon  the 
language  of  art.  3  of  chap.  23  of  the  Westminster 
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Gonfesrion.    It  was  strongly  urged  by  the  reepon- 
dents  that  thn  article  does    not  onunoiate  the 
principle  of  Establishment  or  endowment.    As 
regards  endowment,  the  observation  is  probably 
well  foonded,  but  even  taking  the  article  by  itself, 
in  my  opinion,  it  distinctly  embodies  the  principle 
of  Establishment.    Whether  this  be  so  or  not  is 
not  very  material  npon  the  point  of  view  which  I 
am  at  present  considering.    The  more  important 
qnestion  is.  How  was  it  regarded  by  the  foanders 
of  the  Free  Church  P    The  first  important  docn- 
ment  is  that  of  the  30th  May  1842.    This  was  a 
Claim,  Declaration,  and  Protest  made  by  the  then 
ministers  of  the  Established  Church  before  their 
secession.    It  is,  therefore,  not  to  be  expected 
that  the  references  to  Establishment  would  be  rery 
distinct,  but  a  passage  in  the  document  contains 
the  following  words  :  "  And  whereas  this  Church, 
highly  valuing  as  she  has  ever  done  her  connec- 
tion, on  the  terms  contained  in  the  statutes  here- 
inbefore recited,  with  the  State  and  her  possecsion 
of  the  temporal   benefits  thereby  secured  to  her 
for  the  advantage  of  the  people  must,  neverthe- 
less, even  at  the  risk  and  hazard  of  the  loss  of 
that  connection  and  of   these  public  benefits — 
deeply  as  she  would  deplore  and  deprecate  such  a 
result   for    herself    and    the    nation — preserve." 
This  passage  of  the  Declaration  which  follows, 
and  the  concluding  words  of  the  Protest,  show 
that  even  in  a  docnment  in  which  a  claim  was 
being    made    by    members    of    an    Established 
Church  to  spiritual  independence,  they  thousfht  it 
right    to  point  out  the  importance   which  the 
signatories  attached  to  the  principle  of  Establish- 
ment.   The  principle  is,  moreover,  emphatically 
enunciated  in  the  document  entitled  "  The  Protest 
of  the  Commissioners  to  the  General  Assembly 
on  the  18th  May  1843,"  this  being  of  the  then 
newly-formed  Free  Church.    As  far  as  I  know 
there  is  no  document  or  evidence  which  suggests 
that  there  was  at  the  time  of  which  I  am  speak- 
ing— namely,  the  year  1843 — any  doubt  or  differ- 
ence of  opinion  as  to  that  which  was  understood 
by  the  expression  the  Establishment  principle. 
But  it  is  sufficient  for    my  purpose  to    quote 
two  passages  from  the  pastoral  address  of  the 
30th    May    1843,    which   was    embodied    in    at 
Act  of  the   Assembly  of  the   Free  Church,  to 
which  the   ministers   were  directed  to  call  the 
attention  of  their  people  on  the  15th  June  1843. 
The  passages  from  that  address  state  the  prin- 
ciple as  follows  :  "  It  was  ever  held  by  the  Estab- 
lished Church  that  the  Church  and  the  State 
being  equally  ordinances  of  God,  and  having  certain 
common  objects  connected  with  His  glory  and  the 
social  welfare  of  the  people,  might  and  ought  to 
unite  in  a  joint  acknowledgment  of  Christ  and 
in  the  employment  of  the  means  and  resources 
belonging  to  them  respectively  for  the  advance- 
ment of  His  cause."    And  later :  "  So  upon  the 
other  hand  the  State  held  directly  and  exclusively 
from  Gk>d,  and  was  entitled  and  bound  to  exercise 
under  its  responsibility  to  Him  alone  its  entire 
secular  sovereignty,  including  therein  whatever 
it  was  competent  for  or  binding  upon  the  State 
to  do  about  sacred  things  or  in  relation  to  the 
Church,  as,  for  example,  endowing  and  estab- 
lishing the  Church  and  fixing  the  terms  and  con- 
ditions of  that  Establishment."    These  passages 
show  clearly  what  was  understood  by  the  founders 
of  the  Free  Church  as  the  Establishment  prin- 
ciple.   I  will  not  quote  again  the  passage  from 


Dr.  Chalmers'  speech  in  1843,  but  it  is  imposdble 

to  read  it  without  being  satisfied  that  he  at  least 
made  the  principle  of  Establishment  one  of  the 
fundamental  principles  of  the  Free  Ohorcfa,  and 
that  view  was  adopted  nnanimonsly  by  the 
Assembly  on  the  20th  May.  It  should  be  noted, 
in  passing,  that  the  Protest  of  the  18th  May  1843 
was  directed  to  be  i«corded  at  the  commencement 
of  the  Presbytery  books,  and  I  have  not  the 
slightest  doubt  that  those  documents  were  re- 
garded by  the  ministers  and  members  of  the 
Church  as  formulating  the  essential  principles 
upon  which  the  Free  Church  was  found^.  There 
is,  moreeover,  a  remarkable  confirmation  of  this 
view  in  the  language  used  in  reply  to  the  addresses 
received  from  other  Congregational  Churches  in 
other  parts  of  the  kingdom  in  the  year  1843.  I 
need  scarcely  point  out  that  in  replying  to  such 
addresses  the  elders  of  the  Free  Church  would 
have  no  object  in  criticising,  still  less  of  traversing, 
any  opinions  which  had  been  expressed  in  ad- 
dresses of  a  friendly  character  transmitted  to  tiiem. 
Ajid  this  gives  greater  force  to  the  language  used 
in  reply  to  such  addresses,  of  which  I  would  rate 
two  passages :  "  But  you  misapprehend  the  nature 
of  the  movement  which  we  hare  made  in  thinking- 
that  we  have  in  the  least  degree  altered  our  views 
respecting  the  lawfulness  and  the  desirability  of 
a  right  connection  betwhen  Church  and  State." 
"  History  and  experience  have  convinced  us  that 
there  is  a  form  of  alliance  which  is  at  once  prac* 
ticable  and  agreeable  tor  Scripture^  and  highly 
beneficial.  We  hare  renonnoed  the  temporal 
advantages  of  the  Scottish  Eccleeiastical  Estab- 
lishment not  in  consequence  of  any  alteration  in 
our  views  on  this  subject,  but  beoiinse  the  civil 
courts  had  violated  our  constitution,  and  Parlia- 
ment, under  the  guidance  of  an  infatuated 
Government,  had  sanctioned  that  violation."  I 
pause  here  to  notice  an  argument  strongly  urged 
before  us  on  behalf  of  the  respondents,  which 
appears  to  have  had  weight  with  the  Lord  Ordi- 
nary  and  the  judges  of  the  Second  Division, 
namely,  that  the  passa^  in  the  documents 
leading  up  to  the  foundation  of  the  Free  Church 
and  in  the  preamble  to  the  Act  of  1846,  were  paren- 
thetical, and  related  to  the  action  of  third  persons — - 
namely,  civil  magistrates,  and  not  to  the  Chnrch 
itself.  So  far  from  weakening  the  force  of  the 
declaration,  couched  in  the  terms  in  which  it  is, 
the  fact  in  my  opinion  gives  it  additional  weight. 
The  separation  was  in  no  way  promoted  because 
the  dissenting  ministers  objected  to  the  principle 
of  Establishment.  That  principle  was  not 
attacked  by  the  claims  of  the  courts  against  which 
they  had  protested,  and  yet  its  recognition  is 
considered  of  such  great  importance  as  to  leoeive 
the  prominent  notice  which  I  have  quoted.  Then 
with  reference  to  the  argument  that  it  relates  to 
the  action  of  third  parties,  also  strongly  pressed 
upon  us,  I  am  unable  to  see  how  such  an  argu- 
ment assists  the  respondents.  It  seems  to  ma 
also  to  give  additiomil  weight  to  the  firm  asaer- 
tion  of  the  right  and  duty  of  Churches  to  support 
the  State  in  the  performance  of  its  duty  towards 
religion,  by  the  medium,  and  through  the  agency, 
of  an  Established  Church,  which  assertion  the 
protesting  ministers  were  making.  It  seems  to 
me,  moreover,  that  a  brief  consideration  of  the 
Establishment  principle  as  contrasted  with  Dis- 
establishment is  sufficient  to  show  its  fundamental 
or  essential  character.    The  one  seeks  to  enforce 
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tbe  paramoont  doty  of  the  State  in  ita  official 
capacity  to  recogniae  religion,  to  maintain  and 
anpport  the  Ohurch.  The  other  desires  to  see  all 
connection  between  the  State  and  the  Chnrch 
broken  down  and  destroyed,  and  to  prevent  the 
State  from  exercising  any  control  whatever  over 
the  Ohnrch  in  any  capacity,  and,,  of  course,  from 
endowing  or  assisting  to  maintain  a  Ohnrch. 
And  if  the  United  Presbyterian  Ohnrch  con- 
sidered any  civil  establishment  of  religion  nn- 
scriptnral  and  nnjast,  it  is  difficult  to  understand 
how  snch  a  distinction  between  the  views  held  by 
two  Churches  can  be  regarded  as  otherwise  than 
fundamental  and  essential.  Nor  does  it  seem  to 
me  that  the  suggestion  made  by  Lord  Trayner 
that  the  different  view  taken  on  this  question  by 
the  free  Ohurch  and  the  United  Presbyterian 
Church  is  a  matter  of  polity  and  not  a  matter 
of  faith  makes  any  substantial  difference.  In  one 
sense  the  questions  on  which  the  Free  Church 
separated  from  the  Establishment  were  not 
matters  of  faith,  but  in  my  opinion  the  difference 
between  the  Free  Church  and  the  United  Pres- 
byterian was  a  difference  not  on  a  mere  matter 
of  detail,  but  upon  a  fundamental  principle.  For 
these  reasons  I  nave  arrived  at  the  conclusion  that 
the  founders  of  the  Free  Church  regarded  the 
Establishment  principle  not  only  as  one  of  the 
veiy  greatest  importance,  but  as  fundamental  and 
essential,  and  that  at  that  date  union  between  tbe 
Free  Church  and  either  of  the  Churches  subse- 
quently forming  the  United  Presbyterian  Church 
would  have  been  out  of  the  question.  If  I  am 
righfc  in  this  view,  its  bearing  on  the  questions 
raised  before  us  is  of  the  greatest  importance. 
It  cannot,  in  my  opinion,  be  questioned  that  the 
doouments  to  which  I  have  referred,  and  the  prin- 
ciples which  they  embody,  were  the  documents 
upon,  the  basis  of  which  the  donors  of  a  very  large 
proportion  of  the  trust  funds,  the  application  of 
which  is  in  question  in  this  case,  made  their  gifts 
and  donations,  and  upon  the  faith  of  which  also 
the  real  property  in  question  was  conveyed.  This 
oondusion  leads  one  to  consider  whether  the 
history  of  the  Free  Church  since  1843  and  events 
since  that  date  support  the  view  that  property 
held  for  its  behoof  may  without  breach  of  trust 
be  applied  for  the  purposes  of  a  Ohurch  which 
supports  the  principle  of  Disestablishment.  I 
pass,  therefore,  to  consider  briefly  the  history  of 
the  Free  Church  upon  this  point  from  1843  to 
1900.  In  the  year  1846  we  find  the  Church 
thinking  it  right  to  declare  that  she  firmly 
maintains  the  same  Scripture  principles  as  to  the 
duties  of  nations  and  their  rulers  in  reference  to 
true  religion  and  the  Church  of  Christ  for  which 
she  has  hitherto  contended.  I  regard  this  as  a 
distinct  recognition  of  the  Establishment  prin- 
iaple,  and  as  in  no  way  weakened  by  the  words 
following  which  disclaim  intolerant  or  persecuting 
principles.  Five  years  later — in  the  year  1851 — 
in  a  formal  Act  and  Declaration  of  the  Assembly, 
the  principle  of  Establishment  is  again  recog- 
nised as  of  the  highest  importance.  Again, 
in  the  year  1853  the  Church  in  emphatic 
language  reaffirms  the  principle,  calling  special 
attrition  to  that  of  Establishment.  In 
the  year  1864,  when  the  question  of  union 
between  the  Free  Ohurch  and  the  United  Presby- 
terian Church  was  actually  under  discussion,  the 
Committee  of  the  Free  Church  stated  as  one  of 
its  distinotive  principles  that  as  an  act  of  homage 


to  Christ  it  is  the  duty  of  the  civil  magistrate 
when  necessary  or  expedient  to  employ  the 
national  resources  in  aid  of  the  Church.  And  in 
the  year  1867  the  principle  is  enunciated  in  even 
stronger  language.  Later,  in  the  year  1873, 
when  dealing  with  the  question  of  eligibility  of 
ministers,  the  General  Assembly  declared  that  it 
adhered  to  the  great  fundamental  principle  of 
the  Church  under  two  heads,  the  second  of  which 
was  as  follows :  "  Secondly,  the  prerogative  of 
the  Lord  Jesus  Christ  as  Head  over  all  things  to 
His  Church,  and  supreme  over  nations  and  their 
rulers,  who  are  consequently  bound,  collectively 
and  officially,  as  well  as  individually  and  per- 
sonally,  to  own  and  honour  his  authority  to 
further  the  interests  of  His  Holy  religion."  The 
passages  from  the  proceedings  of  the  Free  Church 
satisfy  me  that  for  a  period  of  thirty  years  after 
the  Free  Ohurch  was  founded  the  Establishment 
principle  was  regarded  as  fundamental,  and  I 
doubt  not  that  during  that  period  and  in  reliance 
on  that  principle  a  considerable  part  of  the  pro- 
perty in  question  was  given  and  conveyed  to 
trustees  for  behoof  of  the  Free  Church.  It  was 
suggested  by  the  respondents  that  the  union  of 
the  Free  Church  with  the  Church  known  as  the 
United  Original  Seoedera  in  the  year  1852,  and 
with  the  Reformed  Presbyterian  Ohurch  in  1876, 
afforded  arguments  in  support  of  the  imion  with 
the  United  Presbyterian  Church  in  the  year  1900. 
I  am  wholly  unable  to  follow  that  argument.  I 
do  not  propose  to  trace  the  history  of  the  two 
Churches  with  which  the  Free  Charch  united, 
beyond  saying  that,  as  far  as  I  can  gather,  the 
Free  Church  in  uniting  with  them  in  no  way 
abandoned  or  altered  any  one  of  the  principleti 
which  it  had  professed  in|  the  year  1843,  but,  on 
the  contrary,  both  the  united  Churches  repre- 
sented that  they  were  in  complete  sympathy  with 
the  Free  Church.  The  action  of  the  Free  Church 
in  the  years  1892  and  1894,  though  it  must  be 
considered  when  considering  the  question  of  the 
powers  of  the  General  Assembly,  has,  in  my 
opinion,  very  little  if  any  bearing  upon  the  point 
which  I  am  at  present  discussing.  In  the  first 
place,  these  Acts  were  objected  to,  and  I  would 
point  out  that  although  the  Act  of  1892,  which 
is  undoubtedly  of  great  importance  in  connection 
with  the  second  branch  of  the  caeo,  has  no  direct 
bearing  upon  the  question  of  Establishment.  It 
now  becomes  necessary  to  consider  the  position 
of  the  United  Presbyterian  Ohurch  in  reference 
to  the  Establishment  principle.  The  possibility 
of  a  union  of  the  Free  Church  with  other  bodies 
of  Christians  was  undoubtedly  contemplated  by 
its  founders.  Two  such  unions  have  in  fact  taken 
place.  It  becomes,  therefore,  of  importance  to 
consider  whether  or  not  the  United  Presbyterian 
Church  was  a  Ohnrch  with  which  the  Free  Ohurch 
could  properly  unite,  and  whether  it  would  be  a. 
breach  of  trust  to  apply  funds  held  in  trust  for 
behoof  of  the  Free  Church  as  originally  consti- 
tuted to  the  purposes  of  the  united  body,  now  the 
United  Free  Church.  In  my  opinion  this  matter 
does  not  admit  of  serious  doubt.  I  au^  aware  it 
was  argued  by  the  respondents  that  the  United 
Presbyterian  Ohurch  between  the  years  1847  and 
1900  might  without  breach  of  trust  have  united 
with  the  Establishment  or  applied  its  funds  in  aid 
of  Establishment,  and  it  was  contended  by  Mr. 
Haldane  that  the  United  Free  Ohurch  could  do 
so  without  impropriety.    Without  referring  to  all 
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the  documents  which  I  think  contradict  thia  view 
I  would  call  attention  to  the  view  held  bj  the 
United  Preshyterian  Church  as  stated  in  the 
report  of  1864,  which  seems  to  me  to  be  wholly 
contrary  to  this  view.  Moreover,  though  uni- 
formity of  opinion  with  respect  to  civil  Estab- 
lishments of  religion  is  not  a  term  of  communion 
in  the  United  Presbyterian  Church,  yet  the  views 
on  this  subject,  held  and  universally  acted  upon, 
are  opposed  to  these  institutions.  Further,  I  am 
wholly  unable  to  reconcile  this  argument  with 
the  statement  proved  in  evidence  and  made  on 
behalf  of  the  United  Presbyterian  Church.  In 
1897  a  tracf,  prepared  by  the  Committee  of  the 
United  Presbyterian  Church  on  the  Bisestablish- 
ment  and  Disendowment  of  the  Established 
Churches  of  England  and  Scotland,  was  issued 
by  the  United  Presbyterian  Church  and  sent  to 
all  the  ministers  of  the  Free  and  Established 
Churches.  In  that  tract  not  only  is  it  stated 
that  the  United  Presbyterian  Church  maintains 
as  one  of  its  most  distinctive  principles  that  it  is 
not  the  province  of  the  State  to  establish  and 
endow  the  Christian  Church,  but  that  civil 
establishments  of  religion  are  nnscriptural  and 
anjast.  In  the  face  of  these  documents  it 
seems  to  me  impossible  to  adop^  the  conten- 
tion of  the  respondents,  bub  here,  again, 
Z  should  be  justified  in  relyini;  upon  the 
opinion  of  their  Lordships  in  the  Scottish  court. 
With  reference  to  the  attitude  of  the  United  Free 
Church,  and  the  possibility  of  its  adopting  a 
different  view,  the  statements  in  the  resolutions 
of  the  Assembly  of  the  United  Free  Church 
passed  in  the  years  1901  and  1902  to  the  effect 
that  the  Establishment  was  objectionable  on 
principle,  and  recording  ita  testimony  in  favour 
of  Disestablishment  of  the  Established  Church 
of  Scotland,  are,  in  my  opinion,  conclusive  against 
any  such  contention.  The  only  argument  on  this 
point  remaining  to  be  noticed  is  that  whioh  was 
I'ounded  upon  the  documents  agreed  to  by  the 
Assembly  of  the  Free  Church  and  the  Synod  of 
the  United  Presbyterian  Church  at  the  time  of 
union.  These  documents  transfer  and  convey 
all  the  property  and  funds  of  the  Free  Church  of 
Scotland  to  the  united  body.  But  it  was  said 
that  the  modified  forms  of  qaestions  formulated 
by  the  General  Assembly  of  the  United  Free 
Ohnrch  in  the  year  1900  were  not  inconsistent 
with  the  principle  of  Establishment  in  so  far  as 
that  was  a  fundamental  principle  of  the  Free 
Oburcb,  and  that  office-bearers  were  left  free  to 
hold  their  own  individual  views  on  this  question. 
If  I  am  right  in  the  view  which  I  have  endea- 
vonred  to  express,  that  the  principle  of  Establish- 
ment was  regarded  by  the  founders  of  the  Free 
Church  as  a  fundamental  principle  of  the  Church, 
and  was  so  maintained  for  a  period  of  more  than 
thirty  years  after  its  foundation,  the  fact  that  the 
Free  Church  of  Scotland,  in  uniting  with  a  Church 
pledged  to  Disestablishment  principles,  and 
regarding  civil  establishments  of  religion  as 
nnscriptural  and  unjust,  had  agreed  to  treat  the 
matter  ^s  an  open  question,  seems  to  me  entirely 
beside  the  mars.  For  the  purposes  of  the  present 
■discussion,  the  respondents  must  justify  not  only 
a  nominal  union,  but  the  claim  to  apply  the  trust 
funds  to  the  purpose  of  the  united  oody,  and  to 
-dispossess,  as  they  have  attempted  to  do,  the 
Free  Church  ministers  who  have  declined  to  join 
the  United  Free  Church  from  the  possession  of 


their  manses  and  ohnrohes,  and  that  the  applica- 
tion of  the  moneys  for  the  purpose  of  the  united 
body  does  not  amount  to  a  breach  of  trust.  The 
fact  that  they  agreed,  for  the  purpose  of  the 
union,  not  to  raise  any  question,  cannot  afford  a 
justification.  The  only  remaining  point  which 
required  notice  upon  this  part  of  the  case  is  the 
argument  that  uie  terms  of  the  model  trost 
deed,  which  was  settled  by  a  Committee  of  the 
Free  Church  and  approved  by  the  Assembly  in 
1844,  justify  the  transfer  of  the  property  to  the 
united  body.  This  argument  is  based  mainly 
upon  the  first  and  fourth  truste,  and  incidentally 
upon  the  ninth  trust.  The  object  of  this  tmst 
deed  was  undoubtedly  to  ensure  that  the  property 
should  be  held  for  the  purposes  of  tne  Free 
Church  as  originally  constituted.  It  proceeds 
npon  a  general  outline  of  the  history  of  the 
Established  Church,  the  Disruption,  and  the 
subsequent  formation  of  the  Free  Church.  The 
first  trust  was,  in  my  opinion,  a  provision,  not 
nnnatural  from  a  conveyancing  point  of  view, 
that  the  trust  should  not  cease  in  the  event  of  the 
Free  Church  of  Scotland  uniting  with  themselves 
other  bodies  of  Christians.  It  would,  in  my 
judgment,  be  contrary  to  every  rule  of  law  applic- 
able to  such  a  case  to  hold  that  it  gave  the  Free 
Church  or  the  Assembly  power  by  mere  union  to 
divert  the  funds  to  a  body  which  did  not  conform 
to  the  fundamental  principles  of  the  Free  Church. 
Still  less  can  the  respondente  rely  upon  the  fourth 
trust,  which  was  the  natural  sequence  of  the  recital 
as  to  the  continuation  of  the  form  of  Church 
government  by  Kirk  Sessions,  PreBbyterieB,Provin- 
cial  Synods,  and  General  Assemblies,  and  bestowed 
upon  the  General  Assembly  of  the  Free  Church 
the  same  powers  as  those  which  had  been  enjoyed 
and  claimed  by  the  Assembly  of  the  Established 
Church.  The  ninth  clause  not  only  affords  no 
argument  for  the  respondents,  but  incidentally 
supports  the  contention  of  the  appellante.  The 
majority  who  consented  to  the  union  with  the 
United  Presbyterian  Church  did  not  purport  to 
carry  out  the  object  of  the  Protest  of  the  18th 
May  1843  more  faithfully  than  the  appellante  who 
are  the  minority.  Clause  9  only  contemplates  an 
apportionment  or  division  in  the  event  of  a 
section,  not  less  than  one-third  of  the  whole  of 
the  ordained  ministers,  alleging  that  they  are 
carrying  out  the  objecte  of  the  Protest  more 
faithfully  than  the  others.  In  my  opinion  this 
accentuates  the  extreme  importance  attached  by 
the  Church  at  ite  foundation  to  the  Protest  of 
the  18th  May  1843,  and  would  make  it  entirely 
ultra  virei  of  a  section  of  ministers  purporting  to 
act  nnder  the  ninth  trust  to  disregard  the 
assertion  of  right  and  duty  therein  made,  and  to 
claim  a  right  under  this  clause  to  associate  itself 
with  a  body  whioh  was  openly  promoting  Dis- 
establishment. It  is  contended  by  the  respondente 
— and  this  is  really  the  foundation  of  the  judg- 
ment of  Lord  Young — that  the  General  Assembly 
had  power  to  legislate  in  such  matters  and  to 
abanaon  the  Establishment  principle  even  though 
it  may  have  been  one  of  the  fundamental  prin- 
ciples of  the  Free  Church.  This  question  um  a 
bearing  on  the  second  ground  relied  upon  by  the 
appellante — viz.,  that  the  Assembly  of  the  Free 
Church  had  departed  from  the  Westminster  Con- 
fession and  the  Standard  of  the  Church,  and  had 
made  changes  in  doctrine  inconsistent  with  the 
f  undamentu  principles  of  the  Free  Chnrch.    The 
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powers  of  the  Assembly  of  the  Free  Charch  were, 
in  my  opinion,  no  greater  in  relation  to  the  fnnda- 
menial  principles   npon  which  that  Ohurch  was 
founded  than  were  the  powprs  of  the  Assembly 
of  the  £  jtabliahed  Charcb.    It  I  am  rij^ht  in  the 
view  which  I  have  ventared  to  express  that  par.  3 
of  art.  23  of  the  Westminster  Confession  and  the 
documents  to  which  I  have  referred  as  showing 
the   fiindiimental    principles    upon    which    the 
Free  Church  was  founded  did   make — to  adopt 
once  more  the  language  of  the  Act  of  1813 — the 
Establishment  piinciples  one  of  the  great  funda- 
mental principles  of  the  Chnrch,  lam  wholly  at  a 
loss  to  understand  upon  what  eround  it  can  be 
said  that  the  Assembly  either  of  the  Established 
Ohurch  or  of  the  Free  Church  had  the  right  to 
permit  its  ministers  and  elders  to  depart  from 
that  principle.    I  agree  that  the    Barrier  Act, 
apon   which  mnoh  reliance  was   placed   by  the 
respondents,  though   it  confers  no  new  powers, 
recognises  that  the  General  Assembly  possesses 
some   powers  of    alteration    with    reference    to 
doctrine,  worship,  discipline,  and  government,  but 
they  do  not,  in  my  opinion,  indnde  a  power  to 
eobvert  or  destroy  fundamental   and    essential 
principles  of  the  Church.    I  have  now  to  say  a 
'  few  words  upon  the   second  point  npon  which 
reliance  was  placed  by  the  appellants  to  the  effect 
that  the  Free  Church  by  its  Acts  of  1892  and 
1894  and  the   Assembly    of   the   United   Fi-ee 
Church  by  their  Acts  of  Oct.  1900  with  reference 
to  the  questions  and  formula;  to  be  used  in  the 
ordination  and  induction  of  ministers  and  office- 
bearers   have   departed  from    the   fundamental 
principle  of  the  Free  Ohurch  in  the  matter  of 
doctrine,   and    particularly    in    relation   to    the 
doctrine  of  predestination  and  free  will  as  set 
forth    in    the    Westminster    Confession.      For 
reasons  which  I  will  briefly  state,  had  this  been 
the  only  f^und  npon  which  exception  ooald  be 
taken  to  the  action  of  the  Assembly  of  the  Free 
Church,  I  am  not  at  present  satisfied  that  it  hfs 
Acted  in  excess  of  its  powers.    I  do  not  wish  to 
express  a  final  opinion,  as  I  do  not  consider  it 
necessary  for  the  purpose  of  determining    the 
legal  rights  of  the  parties  in  these  appeals,  and 
fiuther  consideration  might  satisfy  me  that  the 
objection  by  the  appellants  that  the  Assemblies 
of  the  Free  Church  and  the  United  Free  Charch 
had  released  their  ministers  and  ofBce- bearers  from 
adherence  to  the  Westminster  Confession  as  such, 
has  more  weight  than  I  am  at  present  disposed  to 
attach  to  it.    On  the  other  hand,  the  argument 
of  the  Dean  of  Faculty  and  Mr.  Haldane  satis- 
fied me  that  there    are  passages  in  the  West- 
minster Confession  and  in  other  Standards  of  the 
Ohurch,    which   might    require   explanation  and 
exposition,    which    would    fairly    come    within 
the   words  used  in  the  Barrier  Act — "Altera- 
tion in   doctrine."    I  do  not  feel  myself  com- 
petent,    at    any    rate,    upon    the    information 
at  present  before  me,  to  express  any  final  opinion 
upon  sncb  a  point,  and  I  do  not,  therefore,  propose 
to  base  my  judgment  npon  the  second  ground 
which  was  urged  before  us  on  behalf  of  the  appel- 
lants.    It  only  remains  to  consider  the  position  of 
the  appellants  and  their  rights  as  a  minority  of 
the  ministers  and  elders  of  the  Free  Church  repre- 
senting congregations  orportions  of  congregations 
who  are  not  prepared  to  join  the  United  Free 
Church.     It  is  not  contended    that  they  have 
changed  their  principles,  it  is  not  urged  that  they  I 


have  departed  from  any  fundamental  or  essential 
principle  of  the  Free  Church,  it  is  not  alleged 
that  they  are  not  faithfully  carrying  out  tbe 
objects  of  tho  Protest  of  the  18th  May  1843.  The 
respondents  are  threatening  to  eject  them  from 
their  churches  and  manses,  and  to  deprive  them 
of  any  right  to  participate  ia  the  funds  of  the 
Church,  simply  on  the  ground  that  they  decline 
to  become  members  of  the  United  Free  Church. 
Tbe  decisions  of  the  Court  of  Session  in  Craigie 
V.  Marshall  {ubi  sup.)  and  Couper  v.  Burnt  {ubi 
sup.),  unless  overruled  by  your  Lordships'  House, 
are  wholly  inconsistent,  in  my  opinion,  with  any 
sach  right  on  the  part  of  the  respondents,  and  I 
am  nnable  to  support  a  judgment  which  would 
deprive  the  persons  forming  a  minority  of  their 
rights  simply  upon  the  ground  that  they  are 
unwilling  to  become  members  of  a  body  which 
has  not  only  abandoned  a  fundamental  principle 
of  the  Church  to  which  they  belong,  but  supports 
a  principle  essentially  different  from  that  on 
which  that  Church  was  fouaded.  For  these 
reasons  I  am  of  opinion  that  the  appeal  should 
be  allowed. 

Orders  appealed  from  reverted.    SeipondenU 

to  pay  to  the  appellantt  their  eoatt,  both  in 

this  Route  and  below.     Cauiet  remitted  to 

the  Court  of  Session. 

Solicitors  for  the  appellants,  Deacon,  Oibtont 

Medcalf,  and  Marriott,  for  Simpson,  and  Marwiek, 

Edinburgh. 

Solicitors  for  tbe  rexpondente,  Grahamei, 
Currey,  and  Spens,  for  Cotoan  and  Dalmahoy, 
Edinburgh. 


Sttfnme  Ctfurt  oi  ^u^dMvixt 


COURT   OF   APPEAL. 

July  5  and  6. 

(Before  Yauohak  Williams,  Romeb,  and 
OOZSMS-HABDr,  L.JJ.) 

NoBTH  Ahkbican  Land  and  Tihbkb  Com- 
PAMT  Limited  v.  Watkims.  (a) 

APPEAL  PEOM  THE  CHANCEBT  DIVI8I0N. 

Principal  and  agent — Moneys  intnuied  to  agent 
for  special  purpote — Moneys  not  accounted  for — 
Recovery — Fiduciary  relation — Express  trust — 
Statute  of  Limitations— Trustee  Act  1888  (51  & 
62  Viet.  e.  59),  s.  8. 

Where  an  action  leas  brought  to  recover  from  the 
defendant  the  balance  of  certain  moneys  remitted 
to  him  by  the  plaintiffs  for  a  special  purpose  and 
not  accounted  for,  and  it  voas  found  on  the 
evidence  that  the  defendant  was  the  a^ent,  and 
consequently  an  express  trustee  for  the  plaintiffs 
of  the  moneys  so  remitted  to  him,  and  also 
fraudulent,  the  Statute  of  Limitations,  upon 
which  the  defendant  relied  at  a  defence  to  the 
action  was,  under  the  circumstances  of  the  ease, 
held  to  be  unavailable. 

Decision    of   Kekewich,  J.   (89  L.  T.  Bep.  602)  + 
affirmed. 

Action  commenced    in  1901  by  the  plaintiffs 

against   the    defendant,   in  which  the  plaintiffs 
(a;  Ssponad  bjr  E.  A.  SoaATCHLkr,  Esq.,  B«mscer-ji(-Law . 
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alleged  tliat  in  1883  the  defendant  had  purchased 
certain  lands  in  the  Uniced  States  of  America  as 
the  plaintiffs'  agent ;  and  th«3  plaintiffs  claimed 
an  aocoont  of  moneys  remitted  to  the  defendant 
therefor. 

The  plaintiffs  were  an  English  company  formed 
with  the  object  of  acq  airing  lands  ia  the  United 
States,  and  improving,  selling,  and  letting  the 
same. 

In  1883  the  defendant,  who  was  an  American 
citizen,  having  been  appointed  agent  and  manager 
ot  the  plaintiffs  in  America,  went  from  England 
to  that  country  with  instructions  to  buy  timber 
lands  in  Texas  for  the  plaintiffs.  When  he 
arrived  in  America  he  found  that  the  lands  in 
Texas  had  been  acquired  by  third  parties.  He 
then  recommended  the  company  to  bay  prairie 
land  in  Louisiana. 

In  that  year  he  purchased  878,566  acres  of 
land  in  Louisiana,  and  during  that  year  and 
1884  the  plaintiffs  remitted  to  him  from  time  to 
time  sums  amounting  in  the  aggregate  to  upwards 
of  78,000Z. 

In  1888  the  lands  weie  conveyed  by  the  defen- 
dant to  trustees  for  the  plaintiffs.  The  price  paid 
for  the  lands  by  the  defendant  was  239,547  dollars, 
but  he  charged  the  company  388,113  dollars  for 
them,  and  the  difference — 148,566  dollars — was 
now  claimed  by  the  company  from  the  defendant. 

The  defendant  alleged  that  he  purchased  the 
prairie  lands  in  Louisiana  on  his  own  behalf  and 
oat  of  his  own  moneys  and  that  he  then  resold 
them  to  the  plaintiffs,  and  that  he  had  not  acted 
as  agent  of  the  company,  and  that  in  that  respect 
he  stood  in  no  fiduciary  relation  to  them,  and  be 
pleaded  the  Statute  of  Limitations  as  a  defence  to 
the  action. 

The  plaintiffs  alleged  that  the  delay  in  bringing 
the  action  was  in  consequence  of  their  not  having 
discovered  the  true  facts  of  the  case  until  April 
1901 ;  and  they  contended  that  the  defendant, 
being  their  agent,  was  an  express  trustee,  and 
thefore  unable  to  avail  himself  ot  the  Statute  of 
Limitations. 

The  action  came  on  for  trial  before  Kekewich, 
J.  in  Not.  1903,  when  his  Lordship  reserved 
judgment. 

On  the  7th  Dec.  1903  it  was  decided  bj  Keke- 
wich, J.  (89  L.  T.  Bep.  602)  that  the  defendant 
had  purchased  the  lands  in  question  as  agent 
for  the  plaintiffs ;  that,  as  to  the  question  whether 
the  action  was  siatute- barred,  upon  the  authority 
ot  Burdick  y,  Oarrick  (22  L.  T.  Bep.  602 ;  L. 
Bep.  5  Ch.  233)  and  Soar  v.  A$hweU  (69  L.  T. 
Bep.  585 ;  (1893)  2  Q.  B.  390),  an  express  trust  was 
constituted  between  the  plaintiffs  and  the  defen- 
dant as  regarded  the  moneys  remitted  to  him  by 
the  plaintiffs,  and  consequently  that  the  statute 
had  no  application ;  and  that  the  defendant  was 
liable  to  account  for  the  balance  of  the  moneys 
remitted  to  him.  The  cases  of  Wataon  v.  Wood- 
man  (L.  Bep.  20  Eq.  721)  and  Re  Friend  ;  Friend 
V.  Young  (77  L.  T.  Rep.  50 ;  (1897)  2  Ch.  421)  were 
distinguished. 

From  that  decision  the  defendant  now  ap- 
pealed. 

Eve,  K.G.  and  MartelU  for  the  appellant. — The 
lands  in  question  were  not  purchased  by  the 
defendant  as  agent  for  the  plaintiffs,  but  he  was 
vendor  of  his  own  lands  to  the  plaintiffs.  The 
position  was  not  that  of  principal  and  agent,  but 


the  defendant  sold  his  own  lands  to  the  plainiafh. 
Although  a  fiduciary  relation  in  one  position  to 
the  plaintiffs  may  be  established,  yet  the  defen- 
dant was  not  in  that  relation  in  regard  to  the 
S resent  transaction.  He  purchased  the  lands  on 
is  own  behalf,  and  afterwards  resold  them.  Sup- 
pose  a  man  buys  a  property  while  being  in  a 
fiduciaryposition  towards  another  person,  and  doea 
BO  in  the  hope  that  that  other  person  will  sub- 
sequently repurchase  it  from  him.  The  pur- 
chase is  made  in  the  hope  that  the  repurchase 
will  come  about,  but  there  is  no  agency  estab- 
lished, and  there  is  no  liability  to  account  for 
any  profit  made  out  of  the  transaction.  That 
is  tha^'true  position  here.  [Cozenb-Habdt, 
L.J. — I  cannot  see  that  the  case  of  Re  Cape 
Breton  Company  (53  L.  T.  Bep.  181;  29  Ch. 
Div.  795 ;  affirmed  on  appeal,  sub.  nom.  Caven- 
dith-Bentinek  v.  Fenn,  57  L.  T.  Bep.  773;  12 
App.  Cas.  652),  to  which  I  presume  you  intend 
to  refer,  has  any  application  to  the  present  case.} 
That  is  one  of  the  cases  to  which  we  had  pro- 
posed to  refer;  bat  we  rely  mainly  on  a  case  in 
which  that  authority  was  approved : 

Burland  v.  Earle  (1902)  A.  C.  83. 
If  the  particular  purpose  for  which  the  money» 
were  sent  to  the  defendant  did  not  exhaust  the 
whole  thereof,  and  if,  as  we  submit,  the  defen- 
dant was  not  an  agent  for  the  plaintiffs  in 
respect  to  this  transaction,  then,  although  there 
was  an  express  trust  as  to  part  of  tho  moneys, 
there  was  no  express  trust  as  to  the  balance, 
and  the  Statute  of  Limitations  applies  and  is 
available  as  a  defence  to  this  action.  There 
was  a  remedy  open  to  the  plaintiffs  which  is 
barred  by  the  statute.  There  being  no  fidu- 
ciary relationship,  rescission  is  the  only  remedy 
of  the  plaintiffs,  and  not  an  account  of  the 
profit  made  by  the  defendant.  The  test  is 
whether  or  not  there  was  an  express  trust. 
[Vauohan  Williams,  L.J.  referred  to  sect.  8  of 
the  Trustee  Ant  1888.] 

Dfjohn,  K.O.,  Oore-Broume,  K.C.,  and  Nevilon- 
Crane,  for  the  respondents,  were  not  called  upon 
to  argue. 

Yauohak  Williams,  L.J. — In  my  judgment 
Kekewich,  J.'s  decision  was  quite  right.  The 
facts  of  this  case  are  pretty  simple.  Mr. 
Watkins  was  sent  out  as  agent,  I  agree,  tor  a 
particular  purpose,  and  it  is  plain  that  that 
limited  purpose  was  the  purchase  of  timber  landa 
in  a  certain  part  of  the  United  States.  It  is  plain 
also  that  the  intention  from  the  first  was  that 
the  company  should  supply  Mr.  Watkins  with  the 
necessary  funds  to  enable  him  to  effect  the  pur- 
chase. Mr.  Watkins  found,  when  he  was  out 
in  America  carrying  out  this  agency,  that  ^latteia 
had  changed  since  he  first  advised  this  purchase 
to  the  company.  Mr.  Watkins,  I  may  mention, 
was  a  land  agent  in  the  United  States  of  veiy 
large  experience,  and  his  advice  was  advice  that 
the  company  very  naturally  were  disposed  to  act 
upon.  He  writes  to  the  company  from  time  to 
time.  [His  Lordship  read  and  commented  on  the 
correspondence  which  took  place  between  the 
parties  in  the  year  1883,  coming  to  the  oonclumon, 
from  its  perusal,  that  Mr.  Watkins  was  therein 
expressing  his  willingness  to  act  as  agent  for  the 
plaintiffs,  his  principals;  and  that  it  was  impos- 
sible to  understand  therefrom  that  the  lands  in 
question    were    lands  which  Mr.    Watkins  was 
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offering  as  yendor.  His  Lordship  continued  :] 
It  seems  to  me  that  throughout  these  letters  it  is 
perfectly  manifest  that  Mr.  Watkins  is  laying  this 
matter  before  the  company  as  an  opportunity  of 
parcbase  which  he  has  discovered  for  the  company 
and  vhioh  be  would  advise  them  to  effect,  and 
which,  if  they  elect  to  effect,  he  will  effect  as 
their  agent.  It  really  is  not  worth  while  to  go 
all  through  the  letters,  but  there  are  two  salient 
points  that  appear  therein  again  and  again. 
First,  it  again  and  aeain  appears  that  Mr. 
Watkins  was  putting  this  matter  before  the 
company  in  a  manner  which  showed  that  he 
thought  that  the  company  were  interested  in  the 

Srice  that  was  paid,  either  to  the  United  States 
•epartmdnt  directly   or  the  State   Department 
directly  for   the  purchase    of  the  lands.      His 
reference  to  the  average  price  and  his  reference 
to  the  grade,  which  will  really  determine    that 
average  price,   because  different  portions  of  the 
lands  would  be  set  according  to  their  grade  by 
the  vendors — either  the   United  States    or  the 
State — at  different  prices,  shows  that  he  thought 
that  the  company  were  interested  in  knowing  the 
wices  that  the  original  vendors,  the  State,  or  the 
United  States,  as  the  case  might  be,  would  charge, 
and  under  those  circumstances  it  seems  to  me 
quite  impossible  that    Mr.  Watkins  shoald  say 
successfully  that  he  intimated  by  his  letters  to 
the  company  that  he  was  selling  to  them  his  own 
property.    I  will  just  refer,  although  ic  is  hardly 
necessary,  to  the  prospectuses  that  were  subse- 
quently issued.      [His  Lordship  did  so,  and  con- 
tinued :]     It  is  impossible  to  read  any  one  of  the 
three  prospectuses  that  were  issued  without  seeing 
that  the  transaction  is  represented  to  the  share- 
holders, with  the  fall  approval  of  Mr.  Watkins,  as 
one  in  which  Mr.  Watkins  was  the  agent  employed 
by  the  company  to  purchase  the  lands  on  behalf 
of  the   company ;     and  in    the  prospectus    the 
directors  naturally  dwell  upon  the  experience  and 
skill  of  the  agent  that  they  ai-e  employing  to  effect 
the  purchase.    I  therefore  repeat  that,   dealing 
with  matters  as  they  stood  in  1883,  at  the  date 
when  the  purchases  were  effected,  it  is  manifest 
that  the  position  of  Mr.   Watkins  was  that  of 
agent  for  purchasing  on  behalf  of  the  company, 
and  was  not  that  of  vendor.    I  say  more.    If  one 
looks  at  the  letters  and  sees  how  it  was  that  the 
funds  were  remitted  to  him,  it  will  be  plain  that 
those  funds  were,  to  a  large  extent,  at  all  events, 
remitted  to  him  for  the  express  purpose  that  he 
should  employ  -  them  in  the  payment  for  those 
lands  so  purchased  through  his  aidvice.  I  mention 
that  for  the  parpose  of  saying  that  in  my  judg- 
ment here,  it  it  is  necessary  to  prove  in  order  to 
avoid  the  operation  of  the  Statate  of  Limitations 
that  there  was  an  express  trust,  and  that  moneys 
were  received  and  retained  by  Mr.  Watkins  under 
that  express  trust,   the    facts  show  that    fully. 
But    really,    as    time  went     on,    Mr.    Watkins 
rendered  accounts,    and    in  those  accounts    he 
poiports  to  discharge  himself  of  the  moneys  that 
he  had  received  by  attributing  expenditure  to  the 
purchase  of  the  lands,  and  in  those  accounts  he 
pnrports  to  have  spent  a  larger  sum  in  the  pur- 
chase of  the  lands  than  he  really  spent.    If  one 
looks  at  the  statement  of  claim,  I  think  that 
it  exactly  describes  the  transaction.    Now,  there 
is  only  one  more  matter  with  which  I  have  to 
deal.    The  defendant's  counsel  have  relied,  very 
natnraliy,  upon  certain  letters  which  wore  written 


very  many  years  after — namely,  in  the  years  1897 
and  1899.   [His  Lordship  read  and  commented  on 
those  letters,  and  continued  :]    Now,  there  is  no 
doubt  that  those  letters  were  written  upon  an 
assumed  basis   that   Mr.  Watkins  was,   in  fact, 
vendor  to  the  company  in  respect  of  the  lands. 
Undoubtedly  Mr.  Watkins  was  willing  to  accept 
that  position,  and  the  company  at  one  time  were 
disposed  to  act  upon  it,  but  nothing  really  was 
done.    Nothing  has  happened  in  respect  of  the 
writing  of  those  letters  which  creates  any  estoppel 
that  could  prevent  the  company  from  relying  on 
the  truth  of  the  original  transaction  as  it  took 
place  in  1883.    And,  according  to  my  judgment, 
there  is  nothing  in  those  letters  which    could 
justify  the  court  in  coming  to  the  conclusion  that 
the  original  transaction  was  other  than  as  it  was 
— as  it  appears  to  have  been  in  the  correspondence 
in  1883 — or  to  justify  the  court  in  ignoring  the 
fact  that  the  true  relationship  of  the  parties  in 
respect  of  the  purchase  of  the  lands  was  not  that 
of  vendor  and  purchaser,   but  of  principal  and 
agent,  the  latter  intrusted  with  sums  of  money 
expressly  for  the  purpose  of  paying  for  the  lands 
purchased  on  behalf  of  the  principals  by   him. 
That  being  so,  all  that  one  has  to  ask  oneself  is. 
Can  the  Statute    of  Limitations  be  effectively 
applied  P    In  the  first  place,  if  I  am  right  in 
saying  that  there  was  on  express  trust  here,  there 
can  be    no   doubt  that   before    the    passing  of 
the    Trustee    Act   1888,   if   there  bad    been  an 
express    trust,   and    a  breach    of   that   express 
trust    by  the  trustee    resulting   in    the   reten- 
tion by  the  trustee  of  moneys  to  his  own  advan- 
tage, the  Statute  of  Limitations  could  not  have 
been  successfully  set  up  as  an  answer  to  a  claim 
founded  upon  that  breach.    The  statute  of  1888, 
s.  8,  puts  the  defendant  in  no  better  position, 
because  in  the  first  clause  of  that  section  the 
exception — that  is,  the  exception  which  enables  a, 
cestui  qTie   trust    to   bring    his  action  notwith- 
standing the  lapse  of  time — runs  thus  :  "  Except 
where   the  claim  is  founded  upon  any  fraud  or 
fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy,  or  is  to  recover  trust  property, 
or  the  proceeds  thereof  still  retained    by   the 
trustee,  or  previously  received  by  the  trustee  and 
converted   to   his   use,  the  following  provisions 
shall  apply."    But  I  venture  to  say,  speaking  for 
myself,  that  in  my  judgment,  even  if  there  had 
not  been  an  express  trust  here,  as  the  law  now 
stands  the  Statute  of  Limitations  could  not  have 
been  set  up.  It  is  quite  plain  that  in  this  case,  apart 
from  any  express  trust,  the  defendant  undertook 
and  offered  to  act,  and  did  act,  in  respect  of  this 
purchase  as  the  agent  of  the  company.    It  may 
very  well  be  that  if  he  had  done  no  more  than 
not  account  for  the  moneys  that  he  received  as 
the  agent  of  the  company  the  claim  against  him 
would  have  been  barred  by  the  Statute  of  Limita- 
tions ;  but  he  did  more.    He  rendered  an  account, 
and  he  misrepresented  in  that  account  the  moneys 
that  he  had  expended  on  behalf  of  the  company 
exactly  as  is  stated  in  the  statement  of  claim. 
Now,  whatever  may  have  been  the  state  of  the 
law  in  so  far  as  an  action  is  concerned — formerly 
there  was  a  great  difiScnlty  in  avoidins  the  effect 
the  Statute  of  Limitations  by  any  allegation  of 
concealed  fraud — it  is  plain  that  those  di£3oulties 
no  longer  exist  now.    In  the  first  place,  this  is  a 
case  in  which,  in  equity,  at  all  events,  always,  the 
Statute  of  Limitations  could  not  have  been  set 
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tip  in  answer  to  anch  a  claim  to  reoover  from  a 
man  a  sum  of  money  which  he  had  retained  or 
property  which  he  had  retained  by  meana  of  a 
traudulent  misrepresentation  in  an  account.  If 
authority  was  wanted  for  that,  there  is  the  case 
of  SltirgU  y.  Morte  (24  Bear.  541),  which  is  an 
«xDres8  anthority  that  in  such  a  case  the  Statute 
of  Limitations  could  not  have  been  successfully 
«et  up  in  answer  to  the  claim.  But,  more  than 
that,  now,  since  the  Judicature  Acts,  as  was 
decided  in  the  case  of  Oihhs  v.  Quild  (46  L.  T. 
Rep.  248  ;  9  Q.  B.  Div.  59),  the  result  is  that  a 
reply  to  a  plea  of  the  Statute  of  Limitatious  that 
the  fraud  was  actively  and  deliberately  concealed 
by  the  defendant's  act  until  within  six  years  of 
the  commencement  of  the  action  would  be  good. 
Cnder  these  circumstances,  it  seems  to  me  that 
this  appeal  ought  to  be  dismissed,  and  dismisee  I 
with  costs. 

BouBB,  L.J. — I  am  of  the  same  opinion.  I 
can  express  my  conclusions,  I  think,  shortly.  I 
do  not  intend  at  all  to  go  through  the  evidence, 
and  in  particular  the  correspondence  which  passed 
in  1883,  or  to  refer  in  detail  to  the  prospectuses 
which  were  sent  to  the  defendant,  and  considered 
by  him  in  that  year.  I  will  only  state  the  con- 
clasion  I  come  to  upon  the  evidence  as  a  whole. 
It  should  be  borne  in  mind,  in  the  first  place,  that 
the  defendant  was  the  promoter  of  the  plaintiff 
company.  He  was  a  man  who  had  many  clients 
tmsting  him  owing  to  his  peculiar  knowledge  of  the 
position  and  value  of  lands  in  the  United  States 
of  America.  He  had  advised  many  clients  as  to 
lending  moneys  on  the  security  of  such  lands. 
He  promoted  this  company,  as  I  have  said, 
intending  it  chiefly  to  be  started,  as  it  no  doubt 
was,  by  his  old  clients.  Having  formed  the 
company,  he  becomes  the  most  important  agent 
for  the  company.  He  is  trusted  by  the  company  as 
the  person  who,  by  reason  of  his  peculiar  know- 
ledge and  position,  can  select  what  lands  ought 
to  be  acquired  for  the  company,  he  being  able  by 
his  peculiar  expert  knowledge  to  select  lands 
which  were  likely  to  be  bought  cheti ply,  and  which 
could  be  worked  or  resold  at  a  profit.  For  that 
he  is  to  get  considerable  remuneration,  as  appears 
from  the  prospectuses  and  the  evidence  in  the 
case.  At  first,  no  doubt,  it  was  contemplated 
that  the  purchase  should  be  of  timber  lands. 
The  defendant  finds  that  he  is  forestalled  as  to 
the  timber  lands.  He  then  finds  that  other  lands 
are  available  for  the  company,  called  prairie  lands, 
and  he  secures  them  in  this  sense,  that  he  gets 
an  option  to  boy  them.  He  does  not  absolutely 
pnrcnase  them  or  pay  the  purchase  money,  or 
anything  of  that  sort,  but  he  gets  a  sort  of  right 
to  get  them  from  the  State,  the  State  of  Louisiana, 
or  the  United  States,  at  certain  grade  races  which 
are  fixed  by  the  States  per  acre  for  the  lands, 
the  value  per  acre  depending  upon  the  position 
of  the  various  pieces  of  land — whether  it  is  bottom 
land,  and  so  forth.  That  being  so,  having  secured, 
as  he  sa^s,  a  block  of  land,  he  writes  to  the  com- 
pany and  urges  upon  the  company  that  this  was 
a  good  purchase  for  the  company  (that  is  the 
substance  of  it),  and  one  which  the  company 
would  do  well  to  take  up,  and  if  not  to  the  whole 
amount  of  the  block  secured,  at  any  rate  to  a 
large  extent.  Ultimately  the  company  agree, 
and  they  ultimately  agree  to  buy  through  him  of 
the  block  a  very  large  proportion  indeed,  and 
did  ultimately  bny  some  750,(X)0  acres,  I  think 


it  is,  in   aU.      Having  so   agreed  to  ratify  to 

the  extent  I  have  indicated  what  he  recommended 
to  the  company,  they  sent  over  moneys  to  enable 
him  to  complete  the  purchase  of  the  acres  to  be 
taken  by  the  company.  He  represents  to  the  com- 
pany that  he  has  applied  the  moneys  for  the  pur- 
pose for  which  they  were  sent.  They,  very  recently, 
find  out  that  that  is  not  the  fact ;  that,  far  from 
having  applied  the  moneys  as  he  represented,  he 
had  kept  a  considerable  portion  in  his  own  pocket. 
When  challenged  by  this  action,  his  excuse  is  that 
he  leally  kept  those  moneys  because  he  claimed  to 
stand  in  the  position  of  an  original  purchaser  of 
the  lands  with  no  fiduciary  position  qua  the  plain- 
tiS«  at  all,  and  to  have  resold  them  at  a  profit  to  the 
plaintiffs.  No  such  case  as  that  can,  to  ray  mind, 
under  the  facts  of  this  case,  be  substantiated  for 
a  moment.  That  beiug  so,  it  appears  to  me  that 
there  is  an  end  of  this  appeal.  Under  the  circum- 
stances I  have  mentioned,  contrary  to  the  defen- 
dant's representations  to  the  company,  contrary 
to  the  duty  imposed  upon  him,  when  moneys  were 
sent  to  him  ne  has  improperly  retained  those 
moneys  in  his  hands,  and  of  course  he  must  refund 
the  same,  and  refund  them  with  interest.  To  my 
mind  it  is  idle  to  talk  of  any  Statute  of  Limita- 
tions  applying  to  any  such  case  as  this.  I  will 
only  add  one  word  or  two  with  regard  to  some 
correspondence  referred  to  by  my  Lord  which  took 
place  in  1897  and  1899.  That  was  long  after  the 
transactions  that  were  completed  in  1883.  It  is 
to  be  borne  in  mind  that  the  remuneration  that 
was  to  be  paid  to  the  defendant  was  given  to  him, 
amongst  other  thingn,  as  appears  by  the  pro- 
spectus of  March  1883,  for  work  done  by  him, 
including  the  investigations  of  title  and  due 
registration  of  the  lands  acquired  by  the  com- 
pany in  the  State  of  Louisiana.  I  think,  therefore, 
that  it  was  well  within  the  company's  rights  to 
have  claimed  imder  the  oircamstances  against 
him  that  if  they  lost  land  owing  to  defects  of 
title  he  was  responsible.  But  when  they  came  to 
make  that  claim  they  did  use  expressions  which 
did  not  pus  that  claim  exactly  under  the  right 
head.  They  referred  to  the  purchases  as  par- 
chases  from  him  instead  of  purchases  for  them. 
But  at  that  time  the  company  were  wholly  ignorant 
of  the  importance  of  pickiag  or  choosing  their 
phrases.  They  did  not  know  all  the  facts  as  to 
the  retention  of  the  moneys  which  I  have  men- 
tioned. And  certainly,  under  the  circumstances, 
it  does  not  appear  to  me  that  you  can  say  that 
that  correspondence  in  1899  is  to  alter  the  effect, 
the  clear  effect  to  my  mind,  of  what  took  place  in 
1883.  Still  less  can  it  amount,  seeing  that  the 
company  were  ignorant  of  the  true  facts,  to 
any  election,  or  waiver,  or  release,  or  estoppel 
which  would  prevent  this  action  from  being 
brought.  I  think,  therefore,  that  this  appeal 
clearly  ought  to  fail,  and  be  dismissed  with 
costs. 

CozenS'Habdt,  L.J. —  I  am  of  the  same 
opinion,  and  I  so  entirely  agree  with  what  has 
been  said  by  my  Lord  aind  Homer,  L.J.  that  I 
have  very  few  words  to  add.  It  seems  to  me  that 
the  agency  is  plainly  proved — ^proved  in  a  manner 
in  which  you  very  seldom  find  such  agency  proved. 
I  will  not  refer  again  to  the  letters,  but  I  should 
just  like  to  refer  to  one  of  them,  and  one  only.  [His 
Lordship  did  so,  and  continued  :J  In  the  faoe  of 
that  letter,  in  the  face  of  all  the  other  letters,  in 
the  face  of  the  accounts  rendered  by  the  defen- 
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dant^  we  are  asked  to  say  that  the  real  relation- 
ship between  the  parties  was  that  of  vendor  and 
fnrohaser,  and  not  of  agent  and  principal.  When 
asked,  "  Is  the  contract  of  sale  between  Mr. 
Watkina  and  the  company  P  What  was  the  price 
to  be  paid  ?  "  I  was  not  able  to  get  any  answer 
to  that  question.  At  one  time  it  was  to  be 
40  cents  per  acre.  In  the  result,  through  a 
species  of  generosity  which  I  confess  I  do  not 
nnderstand,  the  defendant  says  that  it  has  now 
worked  oat  at  35  cents  instead  ot  40.  I  think  it 
would  be  a  great  waste  of  time  to  go  farther  into 
the  documents  to  establish  the  proposition  that 
in  acquiring  the  lands  for  the  company,  having 
regard  to  what  the  company  did,  it  is  not  open 
to  him  to  say  that  he  did  not  acquire  the  same 
as  agent  for  the  company.  That  being  so,  it  is 
plain  that  there  can  be  no  answer  to  the  demand 
of  the  company  that  the  defendant  shall  account, 
unless  there  is  one  founded  on  the  Statute  of 
liioiitations.  On  that  point  Kekewich,  J.  has 
decided  that  the  mounys  were  remitted  by  the 
company  from  England  to  America  to  the  defen- 
dant expressly  to  be  applied  for  the  purchase  ot 
the  lands ;  and  on  that  ground  it  is  impossible 
for  the  defendant  to  plead  the  Statute  ot  Lilmita- 
tions.  That  ground  seems  to  me  to  be  amply 
sufficient  to  justify  the  decision.  I  do  not  desire 
in'any  way  to  qualify  that ;  but  I  also  desire  to 
add  for  myself  that  1  think  the  matter  may  very 
weil  be  supported  on  another  ground.  I  cannot . 
doubt  that  here  it  was  a  case  of  fraud  and  of 
fraudulent  concealment.  That  being  so,  whether 
the  action  be  regarded  as  on  the  lines  of  an  old 
suit  in  equity,  or  whether  it  be  regarded  as  a 
common  law  action,  on  either  ground  the  Statute 
of  Limitations  can  afford  no  possible  defence  to 
the  action.  In  my  view  the  appeal  altogether 
fails,  and  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  WilUatn  Webb. 

Solicitors  for  the  respondents,  Minehin  and 
Co. 


July  13  and  14. 

(Before  Yauohan  Williams,  Romeb,  and 

Gozbnb-Hasdt,  L.JJ.) 

Bbinckman  v.  Matlbt.  (a) 

APPEAL  FBOU  THE  CHANCBBY  DIVI8I0W. 
Foreshore — Bight  of  access — Limits  of  public  user 

— Bathing  in  the  sea  from  foreshore  owned  by 

private  persons. 
Where    the  foreshore    lying   between   high-water 

marJe  and  low-water  mark  of  ordinary  tides  is 

owned  by  private  persons,  there  is  no  common 

law  right  to  go  therefor  the  purposes  of  bathing 

in  the  sea  therefrom. 
Blnndell  v.  Oatterall  (5  B.  &  Aid.  268)  considered 

and  followed. 
jf   Decision  of  Buckley,  J.  (90  L.  T.  Sep.  199}  affirmed. 
Appeal  by  the  defendant  from  s  decision  of 
Bnckley,  J.  (90  L.  T.  Rep.  199;. 

The  tacts  of  the  case,  as  stated  by  the  learned 
jadge  in  his  written  judgment,  were  substantially 
as  foUowB : — 

The  plaintiff  the  Marquis  of  Oonyngham  and 
the  plaintifTs  Sir  Theodore  Brinckman  and  the 
Hou.  Arthur  William  de  Moleyns,  as  trustees  for 

(a)  Baparted  by  K.  A.  Scb&tcblit,  Eiq.,  Baniatet-M-Law. 


'  him,  were  the  owners  ot  the  manor  ot  Minster,  m 
the  Isle  ot  Thanet,  and  ot  the  foreshore  lyin^ 
between  the  ordinary  high-water  mark  and  the 
ordinary  low- water  mark  ot  the  sea  at  a  bay  called 
Joss  Bay,  being  the  place  at  which  righte  were 
claimed  by  the  defendant  in  this  action. 

They  were,  until  recently,  the  owners  of  a  much 
larger  extent  of  foreshore,  but  they  had  sold  that 
which  lies  between  Haokemdown  Point  near  the 
North  Foreland  and  Margate  on  the  one  side,  and 
that  which  lies  between  Margate  and  Broadstaira 
on  the  other,  remaining  owners  ot  all  that  which 
lies  between  Hackemdown  Point  and  Broadstairs. 
In  this  last-mentioned  length  of  foreshore  lies 
the  small  bay  or  curvature  of  the  coast  called 
Joss  Bay,  the  scene  of  the  dispute  in  this  action. 

The  titJe  of  the  plaintiffs  to  the  foreshore  was 
derived  under  a  grant  by  the  King  in  the  ninth 
year  of  James  I.,  whereby  he  granted  the  manor 
of  Minster,  and  all  lands  theretofore  overflown 
with  the  water  of  the  sea  which  had  been  gained 
from  the  sea  and  reduced  to  dry  ground,  and 
lands  then  overflown  with  the  water  of  the  sea 
which  should  thereafter  be  gained  and  be  reduced 
to  dry  ground,  abutting  on  the  manor,  and  landa 
subject  to  the  inundation  of  the  sea  between  th» 
flowing  and  ebbing  of  the  sea. 

In  the  court  rolls  of  the  manor  were  to  be  found, 
for  at  least  150  years  last  past,  entries  of  payments' 
made  upon  the  footing  that  the  ownership  of  th» 
foreshore  was  in  the  plaintiffs'  predecessors  in 
title. 

Thus  there  were  entries  from  1756  onwards  in 
respect  ot  fines  for  the  gronndage  of  vessels  on 
the  foreshore,  and  of  sums  paid  lor  permission  to 
gather  seaweed  and  sand  in  the  manor  between 
high  and  low  water  mark,  and  of  paymsnte  made 
for  trespass  to  gather  flinte,  and  of  paymente 
made  for  trespass  in  working  part  of  the  cargo  ot 
a  vessel,  and  going  with  carts  for  that  purpose. 

There  were  also  accounts  of  payments  made  to 
the  lord  of  the  manor  for  wreckage  taken  up  on 
the  foreshore. 

In  later  times,  after  the  Board  of  Trade  hecam» 
entitled  to  collect  wreckage,  there  were  accounts 
rendered  by  the  Board  of  Trade  and  paymenta 
made  by  them  to  the  lord  for  proceeds  ot  sale  ot 
wi^eck  taken  upon  the  foreshore. 

In  1889,  in  two  cases  decided  by  Stirling,  J.» 
injunctions  were  granted  at  the  suit  of  the  plaintiff 
to  restrain  persons  from  digging  and  getting 
sand,  shingle,  stone,  or  beach  trom  the  foreshore. 
In  brief,  this  foreshore  was  therefore  plainly 
proved  to  be  the  property  ot  the  plaintiffs,  and  a» 
private  owners. 

Another  plaintiff  was  Frederick  WLUiank 
Tamer,  who,  under  a  deed  dated  the  9th  Feb. 
1903,  executed  by  the  steward  of  the  manor,  had 
obtained  liberty  to  enter  on  a  portion  ot  the  fore- 
shore, including  Joss  Bay,  for  the  purpose  of 
placing  bathing  machines,  tente,  and  pay-boxes 
on  the  shore. 

In  July  1903  he  was  exercising  his  righte  under 
that  deed. 

The  defendant  was  the  headmaster  ot  St. 
Saviour's  Elementery  School,  Poplar,  in  thd' 
county  of  Middlesex. 

In  July  1903  he  brought  EOme  200  boys  belong- 
ing to  his  school  down  to  a  camp  situate  on  the- 
cliffs  immediately  adjoining  Jobs  Bay.  The  land 
upon  which  he  placed  his  camp  belonged  to  » 
Mr.  Harmbworth.  ^-^  j 
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Ik  was  customary  freehold  held  by  Mr.  Harms- 
vrorth  of  the  manor  at  a  qait-rent. 

Mr.  Harmsworth  had  been  admitted  tenant  on 
the  court  rolls  with  services,  and  paid  the  quit- 
rent. 

The  defendant  pitched  his  camp  with  the  per- 
mission of  Mr.  Harmsworth,  who  allowed  the 
master  and  the  boys  to  come  down  for  a  summer 
holiday,  and  occupy  bis  land  for  the  time  being. 

In  Jnly  1903  the  attention  of  the  steward  of 
the  manor  was  called  to  the  fact  that  these  boys 
were  bathinc  in  Joss  Bay. 

On  the  25th  July  1903  the  steward  wrote  a 
letter  to  the  defendant  to  the  effect  that,  as  a 
matter  of  right,  they  were  not  entitled  to  do  so, 
adding  that,  in  the  event  of  the  defendant's  con- 
sidering the  bathing  beneficial  to  the  boys  under 
his  charge,  be  would  be  prepared  to  make  arrange- 
ments with  him. 

The  defendant,  by  his  reply,  did  not  accept  the 
offer ;  said  that  the  boys  did  no  harm ;  and  added 
that  if  the  steward  wished  to  raise  the  question  of 
the  right  of  the  boys  to  bathe  in  Joss  Bay,  he 
must  refer  him  to  Mr.  Harmsworth's  solicitors, 
Messrs.  Lewis  and  Lewis. 

The  defendant  thus  setting  up  a  claim  of  right, 
the  writ  in  this  action  was  issued  on  the  2dth 
Jnly  1903. 

The  question  was  simply  whether  the  defendant 
and  his  boys  were  as  of  right  entitled  to  go  on 
the  foreshore  at  Joss  Bay,  which  was  the  private 
property  of  the  plaintiffs,  and  bathe  in  the  sea. 

The  defendant  claimed,  in  the  first  instance, 
the  right  to  bathe  from  the  foreshore  by  prescrip- 
tion and  by  custom,  and  also  a  common  law  right 
of  all  the  King's  subjects.  But  at  the  conclusion 
of  the  evidence  th?  defendant's  counsel  aban- 
<doned  the  defence  of  right  by  prescription. 

The  action  came  on  for  trial  before  Buckley,  J. 
in  Jan.  1901,  when  his  Lordship  reserved  judg- 
ment. 

On  the  23rd  Jan.  1901  it  was  decided  by 
Buckley,  J.  (90  L.  T.  Rep.  199)  that  no  right  by 
custom  had  been  proved  to  exist,  and  also,  on  the 
authority  of  BlundeUv.  Catterall  (5  B.  &  Aid.  268), 
that  there  was  no  common  law  right  to  go  upon  the 
foreshore  and  to  bathe  in  the  sea  therefrom ;  that 
the  plaintiffs,  other  than  F.  W.  Tamer,  were 
«ntitled  to  the  foreshore;  and  that  those  plain- 
tiffs were  entitled  to  an  injunction  to  restrain 
the  defendant,  his  servants,  agents,  and  workmen, 
from  bathing  from  the  foreshore  or  from  any 
part  thereof,  and  from  wrongfully  entering  upon 
the  foreshore  or  any  part  thereof  for  that 
purpose. 

From  that  decision  the  defendant  now 
appealed. 

On  the  bearing  of  the  appeal  only  the  question 
of  the  alleged  common  law  right  was  raised. 

Bueltmaiter,  E.G.  and  W.  R.  Sheldon  for  the 
appellant. — The  question  which  is  raised  by  this 
appeal  has  never  previously  been  before  the 
Court  of  Appeal — namely,  whether  the  right  to 
use  the  foreshore  involves  the  right  of  bathing  in 
the  sea  therefrom.  The  defences  in  the  court 
below  were  based  upon  prescriptive  right,  custom, 
and  the  common  law.  Bat  the  first  two  defences 
are  now  disposed  of,  leaving  only  that  founded  on 
the  common  law.  We  submit  that  the  acts  com- 
plained of  by  the  plaintiffs  were  justified  by  a 
common  law  right,  which  is  a  right  that  arises 


by  reason  of  the  fact  that  it  is  customary  for 
everyone  who  chooses  to  do  so  to  bathe  in  the  sea 
from  the  foreshore  wherever  access  thereto  can  be 
obtained.  Subject  to  rights  in  connection  with 
quays,  wharves,  and  the  like,  the  opportunity  of 
access  to  the  foreshore  which  the  public  have 
enjoyed  from  time  immemorial  shows  that  there 
is  a  common  law  right  to  go  upon  the  foreshore, 
to  pass  and  repass  there  at  will,  and  further, 
being  there,  to  bathe  in  the  sea.  Having  that 
right  to  go  upon  the  foreshore  and  pass  and  repass 
thereon  at  will,  and  in  exercise  of  the  right  of 
access  thereto,  the  defendant  and  his  schoolboys 
were  entitled  to  bathe  as  they  did.  The  common 
law  is  nothing  but  the  immemorial  custom  ot 
all  the  inhabitants  ot  the  realm : 

Bail  V.  Herbert,  3  Term  Bep.  253,  at  p.  261. 
Custom,  as  it  is  generally  understood,  means  the 
custom  of  some  of  those  inhabitants.  The  whole 
of  the  foreshore — that  is,  between  the  ordinary 
high  water  and  low  water  marks  (Hale,  De  Jure 
Maris,  c.  4 ;  Hargrave,  p.  12)  —  was  originally 
the  property  of  the  Crown;  but  it  was  held 
subject  to  the  rights  of  the  public  over  it : 

Callia  on  the  Statute  of  Sewera,  1622,  pp.  54,  55. 
There  are  public  rights  not  merely  limited  to 
navigation  and  fishing,  and  there  is  no  authority 
for  a  voluntary  proposition.  Bathing  is  an  illas- 
tration  of  such  a  public  right.  Whatever  rights  the 
public  had  in  the  foreshore  when  it  was  in  the 
ownership  of  the  Crown  must  remun  when  it  is 
in  private  ownership : 

Hale,  De  Jure  Moris,  o.  6. 
The  shores  of  the  sea  are  by  the  right  of  nations 
common  like  the  sea  as  being  the  approaches  to 
the  sea,  for  no  one  is  prohibited  from  approaching 
to  the  sea  "  provided  he  abstains  from  the  villas 
and  baildings  " : 

Braotoii,  De  Legrtbos  Anglia!,  edit.  1878,  bk.  1, 
o.  12,  pp.  56,  57. 
Although  Bracton  no  doubt  took  his  law  to  a 
great  extent  from  the  ciril  law,  he  only  took  there- 
from what  he  considered  was  applicable  to  the 
common  law  of  England.  The  right  of  the  Crown 
is  not,  in  general,  for  any  beneficial  interest  to 
the  Grown  itself,  but  for  securing  to  the'  public 
certain  privileges — of  which  the  right  of  bathing 
is  one — on  the  spot  between  high  and  low  water 
marks: 

Dickem  v.  8ha%p,  Hall  on  the  Seashore,  2ad  edit. 
App.  xlv.,  Ixiv. 

Before  the  year  1809  the  public  right  of  bathing 
on  the  foreshore  at  Brighton  seems  to  have  been 
customary : 

Bex  V.  Crunden,  2  Camb.  89. 
The  King  could  not  grant  an  exclusive  right  of 
fishery  over  the  foreshore : 

Moore'g  History  and  Law  of  the  Foreshore,  3td  edit., 
p.  723. 

[Cozeks-Habdt,  L.J.  referred  to  Attorney- 
General  ▼.  Chambers  (4  De  G.  M.  <Ss  G.  206).] 
Every  subject  has  the  right  to  take  fish  upon  the 
foreshore : 

Baggotl  v.  Orr,  2  Bos.  St.  P.  472. 
The  only  decision  really  on  the  present  point  is 
that  of  BlundeU  y.  Catterall  [5  B.  &  Aid.  268), 
upon  which  Buckley,  J.  relied  in  the  court  below 
in  this  case.  The  judgment  of  Holroyd,  J.  in 
BlundeU  v.  Catterall  is  perhaps  the  most  important 
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nne  of  all,  and  we  do  not  deny  that  it  is  clearly 
against  our  contention.  Bat  we  submit  that  it  ia 
wrong,  and  shoald  be  overruled.  [Gozens-Habdt, 
L.J.  referred  to  the  observations  in  Hale,  De  Jure 
Maris,  c.  4,  p.  209.]  That  was  what  Holroyd,  J. 
was  referring  to  in 

Blundell  T.  Catttrall  (ubi  tup  ). 

There  the  plaintiff  had  the  exclusive  right  of 

fishery  at  the  place  in  question  with  stake  nets, 

<uid  the  right  claimed  by  the  defendant  was  to 

drive  bathing  machines  over  it.     The  judgment 

of  the  court  might  have  proceeded  on  those  special 

facta  alone.      The  learned  judges  did  express 

themselves  in  more    general    terms,    bnfc  those 

general  statements  were  unnecessary  for  the  actual 

decision  of  the  case;   and  the  decision  was  in 

effect  a  decision  on  the  special  circumstances  of 

the  case.    There  is  no  case  other  than  that — and 

that  IS  not  a  case  which  is  binding  on  this  court 

— which  is  in  any  way  contrary  to  our  contention, 

while  there  are  ceverRl  dicta  in  other  cases  and 

the  jndgment  of  Best,  C.J.  in  Blundell  v.  Catierall 

(tt6t  sup.)  in  our  favour.    Moreover,  there  is  the 

assertion    in    Hall    on  the  Seashore  (3rd  edit., 

p.  890),  citing  Dickens  v.  Shavo  (uM  aup.) ;  also 

Pheare  on  the  Rights  of  Water  (edit.  1859,  p.  44), 

<lealing  with  the  rights  of    the  public  in  land 

covered    by    tidal    water,    puts    the    case   even 

stronger  than  we  have  ventured  to  present  it. 

No  other  modem  text-book  of  any  importance 

<!onsiders  the  matter.     Bracton  and  Callis   are 

also  in  our  favour,  and  so  is  the  decision  in  Baggott 

y.  Orr  {ubi  sup.).    If  the  rights  remain  as  laid 

down  in  that  case,  there  is  no  limitation  as  to  the 

«xerci8e  of  the  right  of  bathing.    The  case  ot 

Bluvdell  V.  Catlerali  (u6t  sup.)  was  followed  by 

Cozens- Hardy,  L.J.  (when  Cozens-Hardy,  J.)  in 

Uaniudno   Vrban  District  Council  t.   Woodt,  81 

li.  T.  Hep.  170 ;  (1890)  2  Ch.  705. 

But  his  Lordship  apparently  only  followed  the 

earlier  case  because  he  considered  himself  bound 

by  it,  which  this  court  is  not.     [Romkb,  L.J. — 

It  has    been  recognised  in  Ireland  in  Howe  v. 

Stawell  (Alcock  &  Napier,  348,  at  p.  356).    His 

Lordship  referred  also  to  Carbon's  Ileal  Property 

Statutes  (edit.  1902,  p.  91).    Aitbury,  K.C.— It 

was  also  recognised  by  Alderson,  B.  in  Tyson  v. 

Smith  (9  Ad.  &  E.  406,  at  p.  412).]    It  was  cited 

in  Mace  v.  Philcox  (15  C.  B.  N.  S.  600),  and  that 

case  could  have  been  decided  simply  upon  the 

authority  of  Blundell  v.  Catterall  {ubi  sm>.),  but 

it  was  not  so  decided.    According  to  Fry,  J.,  early 

writers  considered  that  the  banle  of  the  sea  was 

not    absolutely  private    property  free  from   all 

public  use,  and  the  learned  judge  had  before  him 

the  passage  in  Callis  on  the  Statute  of  Sewers 

(fibi  sup.) : 

Attorney -General  r.  Tomline,  40  L.  T.  Bep.  775  ;  12 
Ch.  Div.  214,  at  p.  233. 
There  is  no  snch  thing  as  exdasive  possession  of 
the  foreshore : 

Iiord   Advocate  v.  Toung,  12  App.  Cas.   544,   at 
p.  S53. 

Astbury,  K.C.  and  Leonard  Mossop,  for  the 
respondents,  were  not  called  upon  to  argne. 

Vauqhan  Williams,  L.J. — ^This  case  raises 
what  at  one  time  in  the  history  of  the  law  of  this 
country  might  have  been  a  very  difficult  question, 
and  ceitfuiuy  was  a  very  important  question.  But, 
aeoording  to  my  understanding,  the  law  as  laid 


down  by  the  majority  of  the  Court  of  King's 
Bench  in  Blundell  v.  Catterall  (5  B.  &  Aid.  268)  m 
the  year  1821  has  been  recognised  ever  since  by 
the  whole  of  the  Profession  as  an  accurate  and 
binding  statement  of  the  law.    I  do  not  think,  it 
that  which  I  have  just  stated  is  really  the  fact, 
that  we  ought  now,  after  the  lapse  of  eighty  years, 
to  upset  the  law  as  thus  settled.    I  know  that  it 
may  be  properly  said,  as  indeed  was  said  by  Mr. 
Bockmaster,  that  the  exact  question  whicn  the 
Court  of  Kiner's  Bench  had  to  decide  in  Blundell 
V.  Catierall  (ubi  sup.)  is  not  the  question  that  we 
have  to  decide  here  to-day.    Each  of  the  judges 
there  began  his  judgment  by  stating  what  the 
question  to  be  decided  was.    Holroyd,  J.  says  (at 
p.  218  of  5  B.  &  Aid.) :  "  The  question  put  in  this 
case    tor    our  opinion  is    the  general  question 
whether  there  is  a  common  law  right  for  all  the 
King's  subjects  to  bathe  in  the  sea,  and  to  pass 
over  the  seashore  for  that  purpose  on  foot  and 
with  horses  and  carriages.    But  coupled  with  the 
facts  stated  in  the  case,  the  question  really  is, 
whether  there  is  common  law  right  in  all  the 
King's  subjects  to  do  so  in  the  locus  in  quo, 
though  the  soil  of  the  seashore,  and  an  exclusive 
rigat  of    fishing   there  in  a  particular  manner 
(namely,  with  stake  nets),  are  private  property 
belonging  to  a  subject,  and  thougk  the  same  have 
been  a  special  peculiar  property  from  time  im- 
memorial."      And  when.  Abbott,    C.J.  comes  at 
the  coni^lnsion  of  the  case  to  state  shortly  what 
the  judgment  of  the  court  is,  he   says :  "  But 
where  one  man   endeavours   to   make  his  own 
special  profit  by  conveying  persons  over  the  soil 
of  another,  and  claims  a  public  right  to  do  so,  as 
in  the  present  case,  it  does  not  seem  to  me  that 
he  has  any  just  reason  to  complain  if  tiie  owner 
of  the  soil  shall  insist  upon  participating  in  the 
profit  and  endeavour  to  maintain  his  own  private 
right  and  preserve  the  evidence  thereof.     For 
these  reasons  I  am  of  opinion  that  there  is  not 
any  such  common  law  right  fia  the  defendant  has 
claimed."    I  have  read  those  passages  to  show 
that  I  quite  recognise  and  bear  in  mind  that  that 
which  had  to  be  decided  by  the  Court  of  King's 
Bench  in  Blundell  y.  Catterall   {ubi  sup.)  was, 
strictly  speaking,  not  the  same  question  as  that 
which  we  have  to  decide  here  to-day.    Bat  when 
the  majority  of  the  judges  of  the  court  came  to 
discuss  the  narrower  question  which  they  had  to 
decide  in  that  case,  they  each  of  them  did  discuss 
and  did  determine  the  wider  right  which  is  claimed 
by  the  defendant  in  the  present  action.    That  is 
to   say,  they  did  discuss  the  question  whether 
there  is  at  common  law  a  right— a  common  law 
right,  that  is — to  go  upon  tmit  part  of  the  fore- 
shore which  has  brcome  private  property  for  the 
purpose  of  bathing.    And  they  really  discuss  not 
only  the  question  whether  there  is  a  common  law 
right  to  do  that  in  a  case  where  a  part  of  the 
foreshore  has  become  private  property,  but  they 
also  discuss  the  question  whether  there  exists  or 
existed  any  such  right  at  a  time  when  the  fore- 
shore was  continuing  to  be  private  property.    In 
my  judgment  we  should  be  doing  very  wrong  if 
wo  were  now  to  reopen  the  questions  which  were 
determined  once  and  for  always  in  the  judgments 
of  the  majority  of  the  court  in  that  case.    Xow, 
having  said  that,  I  really  feel  that  it  would  be  a 
sort  of  presumption  on  my  part,  when  I  am  follow- 
ing the  judgmento  of  the  majority  of  the  court  in 
that  case,  if  I  were  to  attempt  to  give  again  the 
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gTonnds  which  jastify  thone  jadgments,  in  par- 
ttonlar  the  jndgmeat  of  Holroyd,  J.,  which  has  . 
oome  to  be  regarded  as  one  o{  the  finest  examples 
that  we  have  of  how  the  jndgment  of  an  English 
judge  ought  to  be  e^ipressed,  and  its  reasons 
given.  I  am  quite  unwilling,  therefore,  to 
attempt  to  do  anything  of  the  sort.  I  propose, 
however,  to  say  a  word  or  two  about  some  grounds 
which  were  urged  by  Mr.  Bnckmaster  when  he 
was  attacking  this  judgment — 1  mean  things  that 
he  said  when  he  was  asked  how  he  would  state 
his  own  nase  apart  from  th?  decision  of  Holroyd,  J. 
Now,  as  I  understand,  the  way  in  which  he  put  it 
was  this :  He  said  that,  so  far  as  the  sea  is  con- 
cerned, no  one  can  possibly  deny  the  right  to 
swim  in  the  sea.  He  said  that  the  only  thing 
that  could  be  in  question  was  the  right  of  access 
to  the  sea  from  tlie  land  in  order  to  enable  one 
to  get  into  the  sea  and  swim.  He  sa'.d  t^iat  there 
was  a  right  of  access  to  the  sea  across  the  fore- 
shore in  the  sense  in  which  the  foreshore  is  the 
property  of  the  Crown — the  foreshore  covered  by 
the  medium  tides.  He  at  first  said  that  there 
was  a  right  of  access  to  every  part  of  the  fore- 
shore ;  and  he  said  that  that  right  was  really 
essential  to  the  exercise  of  rights  which  it  was 
admitted  that  the  public  had  over  the  sea,  like  the 
right  of  navigation  and  the  right  of  fishing.  It 
was  put  to  him  that  it  might  be  that  those  rights 
when  they  were  exercised  had  to  be  exercised  by 
getting  your  access  to  the  sea  by  going  along 
public  highways  which,  when  they  reached  the 
foreshore,  would  be  treiated  as  proloaged,  when 
the  sea  was  out,  over  the  foreshore  in  a  direct 
line  to  the  sea.  Apparently  Mr.  Backmaster 
rejected  that  as  being  the  limit  of  the  right  of 
the  public  on  the  ground  that  when  you  have  had 
to  exercise  one  of  those  rights — that  is,  the  right 
of  fishing — you  would  want  to  progress  along  the 
beach  right  and  left  in  order  to  exercise  the  right 
of  fishing.  In  fact  he  was  driven  to  say,  in  order 
to  maintain  his  position,  that  there  was  a  public 
highway  along  the  whole  of  the  beach,  the  frontage 
of  the  sea,  in  so  far  as  it  fell  within  the  foreshore. 
AU  I  can  say  is  that  that  is  a  proposition  which 
I  could  not  see  that  he  produced  any  authority 
whatsoever  to  support.  Under  those  circum- 
stances, as  he  does  not  seem  to  me  either  to  show 
that  the  right  that  he  contends  for  is  essential  to 
the  exercise  of  any  admitted  public  right  on  the 
sea,  or  any  authority  which  affirms  such  a  rights  I 
do  not  think  that  we  ought  to  affirm  the  right 
now  that  tlie  affirmance  of  it  would,  in  my  judg- 
ment, be  entirely  inconsistent  with  the  judgment 
of  the  majority  of  the  learned  judges  in  the  case 
ot  Blundell  v.  CatteraU  {ubi  tup.).  He  cited 
to  us  text-books  —  text-books  no  doubt  written 
by  authors  of  great  learning  and  authority — and 
he  relied  very  much  upon  the  propositions  in  a 
case  of  Dickens  v.  Shaw  (Hall  on  the  Seashore, 
2nd  edit.,  1875,  App.  siv.,  Ixiv.),  which  is  said  to 
affirm  the  proposition  that  the  right  of  the  Crown 
is  not  in  general  for  any  beneficial  interest  to  the 
Crown  itself,  but  for  securing  to  the  public 
certain  privileges  in  the  spot  between  high  and 
low  water  mark.  If  all  that  is  meant  by  that 
proposition  is  the  proposition  which  was  affirmed 
,  Dy  Bajley,  J.  in  his  judgment  in  Blundell  v. 
CatteraU  {ubi  tup.),  I  have  not  a  word  to  say 
against  it.  But  I  do  not  see  how  it  helps  Mr. 
Bnckmaster's  contention.  I  have  not  seen  the 
report  at  length  in  Dickens  t.  Shaw  {ubi  sup ), 


but  Gozans-Hardy,  LJ.  tells  me  that  it  was 
Bayley,  J.  who  delivered  the  judgment  in  that 
case,  and  it  is  not  likely  that  he  meant  to  say 
anything  different ;  but  if  all  that  Mr.  Hall,  in  his 
essay  on  the  Bights  ot  the  Crown  in  the  Sea- 
shore, means  to  say  is  that  which  is  said  by 
Biyley,  J.  (at  p.  304  of  5  B.  &  Aid.) :— "  Many  of  the 
King's  rights  are  to  a  certain  extent  for  the 
benefit  of  his  subjects,  and  that  is  the  case  as  to 
the  sea  in  which  all  his  subjects  have  the  right  of 
navigation  and  of  fishing,  and  it  is  so  in  highways 
along  which  all  his  subjects  have  the  right  of 
passage,  and  the  King  can  make  no  modem 
grants  in  derogation  of  those  rights" — that 
statement  in  no  way  supports  Mr.  Buckmaster  in 
saying  that  it  is  impossible  that  the  Crown  should 
have  any  beneficial  interest  in  the  foreshore. 
When  one  comes  to  consider  the  matter,oae  knows 
perfectly  well  that  the  Crown  has  large  beneficial 
rights  in  the  foreshore — rights  which  are  now,  I 
think,  enjoyed  by  the  Public  Exchequer.  Bat 
they  are  none  the  less  the  rights  of  the  Crown; 
and,  as  was  pointed  out  in  the  argument  by 
Cozens-Hardy,  L.J.,  who  referred  to  the  example 
of  a  railway  coming  along  the  foreshore,  the  rail- 
way company  have  to  buy  of  the  Crown,  and  to 
pay  the  Grown  for  the  foreshore.  And  there  are 
all  sorts  of  rights  on  the  foreshore,  beneficial 
rights — pecuniary  beneficial  rights  —  which  the 
Crown  has  habitually  exercised.  Under  those 
circumstances  it  is  sufficient  to  say  that  it  is  true 
that  the  Crown  holds  the  foreshore  upon  such 
terms  that  it  has  to  recognise  the  jiu  publicum, 
whatever  it  is,  over  the  foreshore,  and  to  do 
nothing  which  is  inconsistent  with  that  jut.  The 
jus,  so  far  as  the  right  of  navigation  and  so  far 
as  the  rights  of  fishing  are  concerned  to  use  the 
foreshore  for  those  purposes  is  a  right  which  has 
a  great  deal  of  authority  to  support  it.  Bat 
except  tor  those  rights,  and  except  in  so  far  a» 
any  act  which  was  done  would  defeat  those  rights, 
the  Crown  has  beneficial  ownership  of  the  fore- 
shore, and  the  private  persons  here,  the  present 
owners  of  the  loreshore,  who  are  the  plaintiffs, 
would  have  those  rights  vested  in  them.  Under 
those  circumstances  it  seems  to  me  that  we  ought 
to  support  the  judgment  of  Buckley,  J.  because 
we  are  bound  to  follow  BlundeU  v.  CatteraU  (lAi 
tup.),  which  to  my  mind  is  conclusive  ot  this 
case.  I  think  that  this  judgment  ought  to  be 
affirmed. 

BoHBB,  L.J. — ^I  hope  I  may  be  excused  fQr 
saying  that  I  have  listened  most  sympathetically 
to  the  arguments  addressed  by  the  appellant's 
counsel  in  this  case.  But  my  duty  as  a  judge  is 
to  say  that  I  cannot  accede  to  those  arguments. 
No  doubt  in  connection  with  the  foreshore  of  this 
country  there  are  certain  rights  of  the  public  in 
relation  to  navigation  and  fishing,  and  what  the 
extent  of  those  rights  may  be  I  need  not  conmder 
now,  for  the  right  claimed  here  before  us  is  in  nowise 
connected  with  rights  of  navigatio^i  or  rights 
of  fishery.  Also  no  doubt  the  public  have  certain 
rights  of  necessity.  But  I  am  obliged  to  say  that^ 
in  the  eyes  of  the  law,  bathing  cannot  be  regarded 
as  a  question  of  necessity'in  dealing  with  the  pro- 
position which  I  have  just  mentioned.  I  suppoBSr 
legally  speaking,  bathing  in  the  sea  would  he 
regarded  in  the  eyes  of  the  law,  if  it  was  a  claint 
as  of  right,  as  a  claim  for  a  species  of  recreation. 
That  being  so,  on  what  errounds  does  the  appel- 
lant base  his  claim  P  He  has  to  pot  it  in  one  of 
uigitized  by  vjC 
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two  ways.  In  the  first  way  he  pnts  it  as  part  of 
the  general  ri^ht,  and  he  says  that  there  is  a 
general  right  on  the  part  of  the  pnblio  of  passing 
Had  repassing  for  all  lawful  purposes  along  every 
pari  of  the  foreshore.  In  other  words,  he  says 
that  the  foreshore  is  to  be  regarded  as  a  species 
of  pnblio  highway.  Then  in  the  alternative  he 
says  that,  if  that  is  not  so,  at  any  rate  the  public 
have  a  limited  right  or  a  special  right  to  ase  the 
foreshore  for  the  purposes  of  bathing.  If  those 
qnestious  bad  not  been  considered  more  than 
eighty  years  ago,  I  think  that  would  have  had  to 
receive,  and  would  have  received,  the  most  oarefnl 
oonsideratioo,  and  might  have  been  treated,  if 
those  points  had  never  oeen  the  subject  of  judicial 
decision,  as  points  giving  rise  to  some  difficulty. 
But  both  those  points  had  to  be  considered,  and 
were  most  carefully  and  fully  dealt  with,  in  the 
case  of  BlundeU  v.  CatleraU  (ubi  sup.).  No  one 
-can  read  the  judgments  in  that  case  without 
seeing  how  veir  fully  all  the  points  bearing  upon 
the  questions  involved  were  dealt  with  and  con- 
sidered, and  how  careful  the  judgments  were; 
and,  in  particular,  I  think  it  may  be  said  that  the 
judgment  of  Holroyd,  J.  has  been  regarded  as 
one  of  the  most  remarkable  judgments  that  was 
delivered  by  that  learned  judge  in  the  course  of 
his  career  on  the  Bench.  The  points  in  question 
there  received  the  moat  minute  and  careful 
consideration.  The  judgments  of  the  majority 
of  the  judges  in  that  case  have  remained 
unchallenged  by  judicial  anthorify  from  that 
time  to  the  present  The  judgments  have  received 
recognition,  but  have  never  been  dissented  from. 
Throughout  the  long  period  that  has  elapsed 
no  sinsle  judgment  can  be  pointed  to  in  which 
the  judgments  of  the  majority  on  the  points 
I  have  been  considering  have  been  impugned 
or  reflected  upon.  Under  these  cii-cnmatanoes  I 
agree  with  my  Lord  in  chinking  that  it  is  too  late 
to  ask  us  to  treat  this  as  an  open  question.  I 
think  that  we  are  bound  nnder  the  circumstances 
by  the  decision  in  that  case,  unless,  indeed,  we 
were  persuaded  that  some  of  those  judgments 
were  obviously  wrong;  and  certainly,  speaking 
for  myself,  that  is  far  from  the  case.  Indeed, 
the  judgment  of  Holroyd,  J.  appears  to  me 
to  be  a  very  convincing  judgment.  At  any 
rate,  at  this  period  of  time  1  am  not  prepared  to 
difier  from  the  judgment  of  the  majority  in  that 
<aL8e,  and  I  think  that  this  court  ought  to  follow 
that  judgment.  I  agree,  therefore,  in  thinking 
that  this  appeal  fails. 

Cozens-Habdt,  L.J. — I  agree,  but,  having 
regard  to  the  very  admirable  arguments  which 
have  been  addressed  to  us  on  behalf  of  the  appel- 
lant, I  desire  to  add  just  a  very  few  words.  If  we 
were  in  1804  instead  of  1904,  the  question  raised 
in  this  appeal  would,  undoubtedly,  have  required 
mncb  consideration  and  elaborate  research.  But 
the  great  case  of  BlundeU  v.  CatteraU  {ubi  sup.), 
decided  in  the  Court  of  King's  Bench  in  the  year 
1821,  has  relieved  us  from  this  task.  No  earlier 
authority  has  been  cited  to  us  which  was  not 
discussed  in  the  Court  of  King's  Bench  in  that 
-case.  The  whole  law  relating  to  the  foreshore 
was  there  investigated,  and  with  a  learning  which 
it  is  impossible  not  to  envy.  I  take  that  decision 
to  amount  to  a  positive  assertion  that  no  such 
right  as  is  now  claimed  exists  at  common  law. 
This  case,  or  rather  the  principles  there  laid  down, 
has  never  since  been  questioned  in  any  aatho- 


rity  which  has  been  called  to  our  attention. 
Under  those  circumstances,  without  saying  that 
it  may  not  be  open  to  the  House  of  Lords  to 
reconsider  it,  I  think  that  it  is  a  point  which  we 
ought  not  in  this  court  even  to  attempt  to 
discuss.  One  word  more  only  about  the  case 
which  was  veiT  much  relied  on — ^namely,  the  case 
of  Baggott  v.  Orr  (2  Bos.  &  P.  472).  Whether  that 
case  is  good  law  or  not,  it  is  not  necessary  for  us 
to  decide.  Certainly  I  do  not  desire  to  attack  it, 
but  it  only  proceeds  on  the  footing  that  the 
common  right  of  fishing  enjoyed  by  the  pnblio 
includes  the  right  to  ^et  shell  fish  when  the  fore- 
shore is  dry.  In  nowise,  however,  does  it  support 
the  right  of  the  public  to  go  on  the  foreshore  for 
the  purpose  of  bathing  or  for  the  purpose  of 
recreation.  For  these  reasons  I  also  think  that 
the  appeal  fails    and  should  be  dismissed  with 

*****  Appeal  dUmiued. 

Solicitors  for  the  appellant,  Lewis  and  Lewis. 
Solicitors  for  the  respondents,  SallweU,  Tryon, 
and  Saltwell. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Monday,  May  9. 

(Before  Wakbinqtoh,  J.) 

Be    Lkad     Cohpant's     Wobkhem's     Fund 

SOCIBTT;     LOWBB    V.   OOTBSNOB     AND    GoiC- 
PANT  FOB  SmkLTINQ  DOWN  LbAD  WITH  PiT 

AND  SsA  Coal,  (a.) 
Provident  society  —  Unregistered  —  Insolvency  — 
Aetivnfor  dissolttiion — Distribution  of  cusets — 
Jurisdiction. 
The  L.   C.  W.  F.  Society  was  founded,  hut  not 
registered,  in  1817  for  the  benefit  solely  of  the 
workmen  in  the  employ  of  a  lead  company.    This 
company  had  now  eecued  its  operations. 
Upon  an  application  for  the  dissolution   of  the 
society  by  the  court  and  an  equitable  distribu- 
tion of  its  assets  among  its  existing  members,  it 
was  objected  that  the  court  had  no  jurisdiction 
to  make  such  an  order. 
Held,  following  the  decision  in  Pearce  v.  Piper 
(17   Yes.  1;    11  B.  B.  I),  that    the  court  had 
jurisdiction  to  interfere  and  make  the  order  for 
dissolution  of  the  society,  followed  by  an  equit- 
able distribution  of  the  funds  in  accordance  with 
a  scheme  to  be  settled  in  chambers. 
Action,  brought  on  without  pleadings,  asking  for 
a  certain  declaration  with  regard  to  the  rights  of 
members  of  the  above  society  who  had  attained 
the  age  of  twenty-one  years,  and  to  have  the 
society  dissolved,  and  its  affairs  wound-up  by  the 
court. 

Two  questions  arose— one  of  construction  upon 
the  rules  of  the  society,  and  one  of  the  jurisdic- 
tion of  the  court. 

The  case  is  reported  only  upon  the  latter  ques- 
tion. 

The  society  was  established  in  connection  with 
the  defendant  company,  which  was  established 
by  royal  charter  about  1700,  principally  for  the 
purpose  of  working  lead  ore  in  Durham,  Cumber- 
land, and  Westmoreland. 

(a)  Be]X>rted  by  H.  M.  Ghabtsbb  UaopheksOii,  Esq., 
BariisteT-at-Law. 
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In  the  year  1817  a  sooietj  was  started  for  the 
benefit  of  the  worlcmen  employed  by  the  com- 
pany,  oalled  the  Lead  Company's  Workmen's 
Fond  Society.  The  persons  entitled  to  that  f  and 
formed  the  above  society,  which  from  the  year 
1828  was  governed  by  certain  rales,  but  whioh 
was  never  reg^tered  under  the  Friendly  Society's 
Acts. 

Alterations  of  the  rules  were  from  time  to  time 
made  down  to  1891. 

No  deed  of  any  kind  was  entered  into  by  or 
on  behalf  of  the  company  with  reference  to  the 
Booiety,  but  the  funds  of  the  society  stood  in  the 
name  or  in  the  books  of  the  company. 

The  rules  stated  that  the  objects  of  the  society 
were  (rule  3)  "  to  promote  and  establish  uiuon, 
friendship,  and  mutual  assistanoe  among  its 
members,  and  to  provide  for  them  by  means  and 
x>ut  of  the  society's  funds  aid  towards  a  comfort- 
able subsistence  in  times  of  sickness  and  old  age, 
and  other  benefits  and  advantages,"  and  (rule  4) 
that  the  purposes  to  whioh  the  funds  of  the 
society  were  to  be  applicable  were  to  be  "  the 
provision  of  such  benefits  and  advantages  as 
aforesaid  in  accordance  with  the  rales  of  the 
society."  Provision  was  made  for  certain  en- 
trance fees,  and  for  contributions  from  each 
member  until  attaining  the  age  of  sixty-five 
years. 

The  society  was  to  be  managed  by  a  general 
committee,  assisted  by  a  finance  committee  and 
by  local  committees.  Membership  was  confined 
to  regular  workmen,  agents,  and  others  in  the 
employ  of  the  company.  The  company  had  (by 
rule  20)  to  be  the  custodian  of  the  invested  tunia 
of  the  society  so  long  as  it  continued  to  be  willing 
to  act  in  that  capacity. 

Rule  22,  after  providing  that  the  benefits  given 
by  the  society  to  its  members  should  include  an 
allowance  of  78.  a  week  to  every  member  who  had 
not  attained  sixty,  fire  years,  and  was  confined  to 
his  bed  by  sickness  or  infirmity,  with  a  smaller 
allowance  in  the  case  of  partiu  incapacity,  con- 
tinned: 

Kvery  number  upon  attaining  the  tge  of  aiztjr-five 
yean  •hall  oeaae  to  oontribnts  to  the  sooiety,  and  be 
can  then  no  longer  olaim  any  allowanoe  for  aooident  or 
eickneas,  bnt  shall  become  indefeasibly  entitled  to  a 
weekly  allowanoe  of  6s.  for  the  leciaiader  of  his  life, 
whether  in  Biokness  or  in  health,  and  without  being  under 
any  reatriotion  as  to  work ;  and  saoh  weekly  allowanoe 
shall  not  be  liable  to  forfeiture  under  any  of  these 
rules. 

Owing  to  a  fall  in  prices,  the  company  dis- 
continued working  their  mines,  and  had  ceased 
their  business,  and  were  selling  off  their  property. 
The  local  officials  of  the  company  had  been  dis- 
charged, and  workmen  were  no  longer  employed, 
and  no  new  members  of  the  society  had  been 
admitted  since  1899. 

The  result  was  that  the  rules  as  to  the 
management  of  the  funds  of  the  society  could 
no  longer  practically  be  carried  into  effect,  as 
the  officials  who  constitated  the  committee  whose 
duty  it  was  to  frame  and  carry  out  the  rules  in 
many  instances  no  longer  existed  as  such.  Evi- 
dence was  given  by  the  actuary  to  the  society 
that  if  it  were  allowed  to  go  on  and  no  immediate 
division  of  the  funds  were  made,  they  would  soon 
become  exhausted,  and  there  would  be  a  larf>e 
deficiency  in  the  payment  of  the  existing  pensions 
and  sick  allowances,  with  the  result  that  many  of 


those  who  hadjsome  interest  in  the  fund,  and  the 
expectation  of  getting  some  tangible  benefit  oat 
of  it,  would  be  deprived  of  any  such  benefit. 
The  invested  funds  of  the  society  consisted  of 
over  32,0002.  in  Consols  standing  in  the  name  of 
the  company. 

There  were  at  the  time  of  the  trial  439  members 
of  the  society,  of  whom  eighty-eight  were  sixty- 
five  years  old. 

The  motion  came  before  Byrne,  J.  in  March 
last,  and,  in  accordance  with  his  desire,  a  meeting 
of  the  members  was  convened  at  which  fifty-four 
pensioners  and  250  non-pensioners  voted  for  a 
dissolation  of  the  society,  and  twenty-nine  pen- 
sioners and  thirty-one  non-pensioners  voted 
against  a  dissolution  in  any  form,  either  by  the 
court  or  under  the  Friendly  Societies  Act. 

The  present  action  was  brought  by  two  plain- 
tiffs, who  were  members  of  the  Booiety>  under 
the  age  of  sixty-five  years,  on  behalf  of  j  them- 
selves and  all  other  members  under  that  age, 
against  the  company  as  custodians  of  the  trust 
funds,  and  against  four  members  of  the  society 
who  had  attained  sixty-five  years,  two  of  whom 
had  voted  for  and  two  against  the  dissolution  of 
the  society.  t-J^      I 

The  plaintiffs,  after  claiming  upon  the  con- 
struction of  the  rules  as  to  the  rights  of  the 
members  over  sixty-five  years  to  have  their 
weekly  allowance  paid  without  regard  to  the 
members  under  that  age,  claimed  to  have  the 
society  dissolved  and  its  affairs  wound-np  under 
the  direction  of  the  court,  and  to  have  the  rights 
of  all  parties  beneficially  interested  in  the  trust 
funds  ascertained  and  declared. 

Norton,  K.C.  and  MaeStoinney  for  the  plaintiffs. 
— The  court  has  jurisdiction  to  wind-up  this 
society,  which  is  in  effect  a  partnership : 

Uoyd  Y.  Loaring,  6  Yea.  773  ; 
P«are«  v.  Piper,  17  Yes.  1  ;  11  B.  S.  1 ; 
Beaumont  v.  Mtredith,  3  Y.  &  B.  180 ; 
Silver  v.  Bam**,  6  Bing.  N.  C.  180. 

The  decisions  in  Be  Alfreton  Diatriet  Friendly  and 
Providmtt  Society  (7  L.  T.  Bep.  817)  and  Be  Inde- 
pendent Protettant  Loan  FtMd  Sneiety  (1895) 
I.  B.  1)  show  that  an  nniegistered  friendly  society 
can  be  wound-up  under  the  Companies  Act  1862, 
but  this  does  not  oust  the  jurisdiction  of  the 
court: 

Jone»  V.  Xord  Charlemoni,  16  Sim.  271 ; 

CletMnit  V.  Soviet,  17  Sim.  167  ; 

Buokley  on  Companies,  8th  edit.,  p.  489. 

Though  the  parties  here  are  numerous,  each  class 
is  in  fact  represented,  so  that  a  decree  for  disso- 
lution of  partnership  can  be  made  : 

Ward    V.  8itHngb<mme    and   Bhetmen    Kaihcay 
Company,   30   L.  T.  Bep.  450 ;   L.  Bep.  9  Ch. 
488; 
Lindley  on  Partnership,  6th  edit.,  p.  465. 
A  proper  representative  order  has  been  made  here 
under  Order  XVI.,  r.  9 : 

Dulce  of  Bedford  v.  miit,  88  L.  T.  Rep.  686 ;  (1901) 
A.  C.  1. 
There  is  a  large  majority  in  favour  of  a  dissola- 
tion, and  the  court  can  act  upon  this,  as  they  can 
control  the  minority : 

Oldham  Our  Lady't  Sick  and   Burial  Society  v- 

Taylor,  3  limes  L.  Bep.  472  ; 
McKenny  v.  Bamsley  Corporation,   10  Times  L- 
Bep.  533. 
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This  is  not  an  illegal  partnership : 
Bkaw  T.  8xmmon$,  12  Q.  B.  Div.  117 ; 
MorrB  T.  Thompton,  86  L.  T.  Bep.  759. 
They  referred  also  to 

Kgmp  r.  Wright,  71  L.  T.  Bep.  650 ;  (1895)  1  Ch. 

121; 
Botttn  T.  City  and  Suburban  Parmanent  BuSding 
Boeiety,  72  L.  T.  Bep.  375 ;  (1895)  2  Ch.  411. 
Cave,  E.G.  and  Adler,  for  persona  representing 
pensioners  who  had  voted  in  favour  of  a  dissolu- 
tion, adopted  these  argaments. 

Bowden,  E.G.  and  P.  S.  Stokes. — This  is  not  an 
association  for  the  object  of  gain,  and  oonse- 
qoently  is  not  a  partnership,  so  that  the  court 
has  no  jarisdiotion : 

liindley  on  PurtoenUp,  6th  edit.,  p.  13  ; 
Beg.  T.  Albion,  S3  L.  T.  Bap.  823  ;    16  Q.  B.  Div. 
137. 
Pectree  v.  Piper  (17  Ves. ;  11  R.  R.  1)  does  not  show 
that  the  court  has  any  jurisdiction.      Even  if  it 
has,  there  is  no  ground  here  for  its  interference. 
Norton,  K.G.  replied. 

T.  H.  Canon,  K.G.  and  A.  J.  Spencer,  for  the 
Lead  Company,  the  trustees  of  the  fund,  took  no 
part  in  the  argument,  but  expressed  their  willing- 
ness to  retire  from  the  trust. 

Wabbinoton,  J.,  after  stating  the  facts  as 
above,  continued : — Now,  what  is  proposed — if 
that  is  material  for  the  present  purpose,  which  I 
rather  doubt,  but  I  may  as  well  allude  to  it — is, 
that  judgment  should  be  pronounced  for  winding- 
up  the  affairs  of  the  society,  that  the  contribu- 
tions should  cease,  and  that  the  existing  assets 
should  be  divided  among  the  members  of  the 
society  equitably,  acoord^g  to  the  interests 
which,  under  the  rules,  they  have.  With 
regard  to  that,  it  is  said  that  the  court  has  no 
power  to  make  snoh  an  order.  Mr.  Norton,  on 
behalf  of  the  plaintiffs,  in  the  first  instance  put 
the  case  upon  the  ground  of  partnership.  He 
sud  that  this  was  a  partnership,  and  coald  be 
wound- up  like  any  other  business,  and  he  cited  in 
support  of  that  contention  lAoyd  v.  Loaring  (ubi 
8up.),  Beaumont  v.  Meredith  (ubi  sup.),  and  Silver 
V.  Barnes  (ubi  sup.).  In  each  of  these  three  cases 
a  society  having  some  similarity  to  the  present 
was  referred  to  as  a  parbaership,  but  it  was 
referred  to  as  such  for  a  different  purpose,  and 
not,  I  think,  with  a  view  of  founding  upon  it  any 
decree  for  dissolution,  or  any  relief  such  as  is 
usually  given  in  partnership  cases.  It  has  been 
pointed  out  in  Lindley  on  Partnership — in  the 
Tpaamge  which  Mr.  Bowden  referred  to — that  the 
use  of  the  word  "  partnership  "  in  connection  with 
theee  societies  was  really  a  misuse  of  the  term, 
and  I  quite  agree  with  that,  if  I  may  say  so 
respectfully.  I  think  that  they  are  not  partner- 
ships either  within  the  definition  of  the  Partner- 
ship Act  of  1890,  or  within  the  general  acceptance 
of  the  word  "  partnership."  But  does  the  juris- 
diction of  the  court  to  deal  with  funds  vested  in 
a  number  of  persons  for  their  joint  benefit  depend 
upon  its  being  shown  that  the  number  of  persons 
constitute  what  is  properly  and  technically  a 
"partnership  "  P  That  is  where  I  differ  from  the 
argnment  that  has  been  presented  to  me  by  Mr. 
Bowden.  Under  which  particular  jurisdiction 
one  may  put  it  is  perhaps  rather  difficult  to  say, 
bnt  it  seems  to  me  that  where  you  have,  as  you 
have  in  the  present  case,  funds  which  belong 


to  a  namber  of  persons    who  have    individually 
certain  interests  therein  regulated  either*  by  a 
trust  deed,  or,  as  in  the  present  case,  by  a  body 
of  roles,  and  especially  when,  as  in  the  present 
case,  you  find  these  funds  vested  in  trustees  for 
the  members  of  that  society,  then  I  think  that 
the  court  has  jurisdiction  to  interfere.    If  it  finds 
that  the  interests  of  those   to  whom  the  funds 
belong  cannot  be  carried  into  effect  modo  etformd, 
as  they  have  at  other  times  determined  amongst- 
themselves     they    shall    be    divided,     then    I 
think  that    the  court  has    power    to   interfere 
and    say     that    justice    cannot    be    done    by 
allowing  these  rules  to  go  on  as  they  have  gone  on 
hitherto ;  because,  if  that  is  allowsd,  certain  mem- 
bers of  the  society  will  get  benefits  to  which  as 
between  themselves  and  the  other  members  they 
were  never  entitled,  and  the  only  way  in  which 
justice  can  be  administered  on  equitable  prin- 
ciples will  be  to  endeavour  to  do  the  best  one  can 
to  give   to  each  member  of   the  society  that 
intwest   in  the    funds    to  which  he    is    justly 
entitled,  and  that  Ciui  only  be  done  by  winding 
the  society  up.    It  seems  to  me,  therefore,  that  on 
that    g^und    I  must    make    an  order  for  the 
winding-up  of  the  society  and  its  affairs ;  and  for 
the  distribution  of  the  fund  among  the  persons 
beneficially  interested  therein.     With  regard  to 
authority,  I  can  find  no  case,  and  no  case  has 
been  cited  to  me  on  either  side,  which  tends  to 
show  that  I  have  no  jurisdiction  such  as  I  am 
minded  to  assume.    On  the  other  hand,  no  case 
has  been  cited  directly  showing  that  1  have  such 
jurisdiction  ;  bnt  the  case  of  Pearce  v.  Piper  (ubt 
tup.)  has  been  cited,  where  it  is,  I  think,  clear, 
when  the  case  is  carefully  examined,  that  the 
Lord  Ghanoellor,    perhaps  without  deciding  it, 
assumed  and  acted  upon  the  assumption  that  he- 
had  jurisdiction  to  deal  with  the  fund  in  a  case 
very  much  like  the  present.    In  that  case  there 
was  a  society  called  "  The  Amicable  Society  of 
Master  Bakers."    It  had  been  established  in  the- 
year  1798  under  certain  articles  of  agreement 
which  I  need  not  read  in  detail,  bnt  which  were 
very  like  the  rules  in  the  present  case.    It  is 
sufficient  for  me  to  say  that  it  was  a  society 
established  for  the  purpoae  of  raising  a  fund  to 
provide  certain  annuities  for  superannuated  work- 
men, and  to  provide  sick  pay.    The  society  had' 
got  into  difficulties  very  much  as   the  present 
society  has,  and  the  Master  of  the  Bolls,  before 
whom  the  matter  came,  at  the  suggestion  of  the 
plaintiffs,  dealt  with  it  in  this  way.  The  plaintiffs 
there,  unlike  the  plaintiffs  in  the  present  case,  did 
not  claim  a  dissolution,  but  claimed  to  have  the 
society  continued,  and  to  have  directions  given 
which  would  ensure  their  funds,  and  so  enable 
them  to  go  on ;  and  the  Master  of  the  Bolls,  in  com- 
pliance with  the  prayer  of  the  plaintiffs,  made  a 
decree  for  an  acconnt  against  the  trustees,  and 
directed  an  inquiry  to  ascertain  what  was  due  to 
the  plaintiffs  for  arrears  of  their  annuities,  and  to 
have  the  produce  of  the  fund  applied  in  payment 
of  the  annuities ;  and,  if  the  subscriptions  and  the 
rents   and  the    produce  of  the   fund  were  not 
sufficient  to  provide  the  annuities  in  full,  then  to- 
have    the    subscriptions    increased.      That    was 
appealed  from  to  the  Lord  Chancellor.    There  had 
been  a  resolution  in  that  case,  apparently  of  a 
majority,  to  dissolve  the  society,  and  the  praver 
of  the  petition  of  appeal  insisted  "  that  the  biU 
should  be  dismissed,  that  the  resolution  to  dissolve 
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the  Booiety  was  proper,  and  that  a  court  of  equity 
oagh4>  not  to  lend  its  aid  and  give  effect  and 
duration  to    an  undertaking  founded    upon    a 
mistake,   and  the  consequence    of    which   must 
inevitably  involve  in  ruin  many  of  the  parties." 
It  will,  therefore,  be  observed  that  the  appellants 
desired  that  the  imdertaking  should  be  ended, 
and  the  respondents,  supporting  the  decree  of 
the  Master  of  the  Rolls,  desired  to  have  it  con- 
tinued.   It  is  difficult  to  follow  the  case  through- 
out, because  it  extended  over  many  days,  and 
there  are  detached  bits  of  judgment,  some  on  one 
day  and  some  on  another,  but  at  the  end,  on 
p.  19,  we  find  the  Lord  Chancellor  saying :  "  This 
-society  will  be  sensible  that  it  is  much  more  easy 
for  them  than  for  the  court  to  arrange  this. 
(What  he  means,  I  think,  is  to  arrange  the  terms 
on  'v^ioh  the  society  should  be  wound-up   and 
its  funds  distributed.)    "  If  they  cannot  agree  on 
some  plan,  I  must  refer  it  to  the  master  to  make 
similar    inquiries    to    those    directed    by    Lord 
Thurlow,  taking  the  assistance  of  a  calculator, 
and  to  inform  me,  if  this  security  cannot  longer 
exist,  whwt  will  be  an  equitable  distributaon  of  the 
fund   subscribed."     (Perhaps  1   was  wrong  in 
saying  that  to  arrange  this  meant  to    arrange 
the  disposition  of  the  funds  on  a  dissolution, 
but    the    Lord    OhanceUor    meant    to    arrange 
these  funds  generally.)   Then  he  says  :  "  But  that 
oonrse  is  not  to  be  taken  unless  the  court  is 
unable  to  do  more  justice  by  securing  to  those  who 
have,  and  may  beoome  entitled  to,  annuities,  the 
enjoyment  of  them."    I  think  it  is  dear  that  the 
Lord  Chancellor  considered  that  if,  as  he  says,  the 
security  could  not  longer  exist,  the  proper  oonrse 
was,  after  having  obtained  the  advice  and  the  assist- 
ance of  the  master  and  of  a  calculator,  to  make  an 
equitable  distribution  of  the  funds  which  had 
been  subscribed.  It  will  be  observed  that  he  inserts 
one  caution — namely,  that  that  course  is  not  to 
be  taken  unless  the  court  is  unable  to  do  more 
justice.    The  Lord  Chancellor,  therefore,  in  that 
case  does,  I  think,  provide  me  with  an  authority 
sufficient  to  enable  me  to  pronounce  the  judgment 
which  I  am  asked  to  pronounce.    Having  had  the 
evidence  read  to  me,  I  come  to  the  conclusion 
upon  the  facts  that  the  court  is  unable  to  do 
more  justice  by  securing  the  annuities  than  by 
making  a    distribution  of  the  fund.      I  think, 
therefore,  that  I  must  pronounce,  under  the  third 
clause  of  the  summons,  a  judgment   declaring 
that  the  affairs  of  the  society  ought  to  be  wound- 
up by  and  under  the  direction  of  the  court,  and 
that  the  rights  of  all  parties  beneficially  interested 
in  the  funds  of  the  society  ought  to  be  ascer- 
tained, and  that  such  funds  ought  to  be  distri- 
buted   amongst   the   members    of   the   society 
accordingly. 

Solicitors :  Bid$d<de  and  Son,  agents  for  W.  J. 
and  H.  C.  Wation,  Barnard  Castle;  Clarke, 
Sawlini,  and  Co. 


KING'S  BENCH  DIVISION. 

nursday.  May  19. 

(Before  Lord  Altbbstone,  G.J.,   Wills  and 
Kbnnbdy,  JJ.) 

BousB  V.  Dixon,  (a) 

Employer  and  workman — Injury  by  accident  — 
Compensation — Claim  under  Workmen's  Com- 
pensation Act  abandoned — Bight  of  tcorkman  to 
maintain  stibteqaent  action  under  Employers' 
Liability  Act  1880 — Exercise  of  option  by  worfe- 
man  —  Workmen's  Compensation  Aot  1897 
(60  A  61  Viet.  c.  37),  «.  1,  svb-s.  2  (&). 

A  workman  who  sustained  personal  injuries  by 
accident  arising  out  of  and  in  the  course  of  his 
employment,  filed  in  the  County  Court  a  request 
for  arbitration  under  the  Workmen's  Compensa- 
tion Act  1897  to  assess  the  compensation.  His 
employer  filed  an  ansu>er  that  the  building  on 
which  the  workman  was  engaged  at  the  time  of 
the  accident  did  not  exceed  3^.  in  height,  and 
that  consequently  the  Act  did  not  apply.  2%« 
toorkman  then  gave  notice  that  he  abanioned  the 
proceedings  and  his  claim  under  that  Act,  and 
the  costs  were  taxed  and  allowed  against  him. 
Subsequently  the  workman  brought  an  action 
under  the  Employers'  Liability  Act  in  respect  of 
the  same  injuries. 

Held,  that  the  workman  by  filing  the  request  for 
arbitration  under  the  Workm^s  Compentanon 
Act  and  by  abandoning  his  claim  under  thatA^ 
when  he  found  that  the  Act  did  not  apply  and 
having  costs  allowed  against  him,  had  not  ester' 
cised  his  option  under  sect.  1,  sub-sect.  2  (b),  of 
the  Workmen's  Compensation  Act  1897  so  a*  to 
debar  him  from  bringing  his  action  under  the 
Employers'  Liability  Act  1880. 

Appeax  by  the  plaintiff  from  a  judgment  of  the 
judge  of  the  Croydon  Coimty  Court,  who,  in  an 
action  under  the  Employers'  Liability  Aot  1880, 
had  given  judgment  lor  the  defendant,  upon  the 
ground  that  the  plaintiff  had  in  respect  of  the 
same  cause  of    action  exercised  his    option  to 

?roceed  under  the  Workmen's  Compensation  Act 
897,  and  was  thereby  debarred  from  proceeding 
under  the  Employers'  Liability  Act. 

The  plaintiff  was  a  carpenter  in  the  employ- 
ment of  the  defendant,  who  was  a  builder  and 
contractor.  The  plaintiff  was  working  at  car- 
pentering work  for  the  defendant  at  houses  in  the 
course  of  erection  by  the  defendant  in  Furley, 
Surrey. 

On  the  8th  Sept.  1903  the  plaintiff,  while  doing 
some  work  at  a  house  which  was  being  erected  by 
the  defendant,  fell  from  some  scaffolding  and 
sustained  injuries  by  an  accident  ai-iaing  oat  of 
and  in  the  course  of  his  employment. 

On  the  30th  Sept.  he,  through  his  solicitor, 
served  notice  of  the  accident  or  injury  on  the 
defendant ;  and  on  the  14th  Oct.  he  filed  in  the 
Croydon  County  Court  a  request  for  arbitration 
under  the  Workmen's  Compensation  Act  1897 
with  respect  to  the  compensation  payable  to  him. 
Notice  of  this  request  for  arbitration  was  on  the 
15th  Oct.  sent  to  the  defendant  by  the  registrar 
of  the  County  Court,  who  thereby  gave  notice 
that  the  judge  would  proceed  with  the  arbitration 
applied  for  in  the  request  in  the  Croydon  County 
Court  on  the  10th  Nov.  1903. 


(a)  B«poned  by  W.  W.  Oub,  Em.,  BsziiMtee-t*-Uki. 
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In  answer  to  the  request  for  arbitration  the 
defendant  filed  an  answer  in  the  County  Court  on 
the  30th  Oct.,  alleging  {inter  alia)  that  the 
applicant  (the  plaintiff)  at  the  time  of  the  accident 
was  not  employed  in  or  about  a  building  which 
exceeded  80ft.  in  height,  and  stating  that  the 
defendant  intended  at  the  hearing  to  rely  upon 
that  defence  (amongst  others). 

The  plaintiff  thereupon,  and  a  few  days  before 
the  day  fixed  for  the  hearing  of  the  arbitration 
in  the  County  Court,  gave  notice  of  abandonment 
of  his  claim  under  the  Act,  and  he  abandoned 
the  proceedings.  An  order  was  then  made  by  the 
court  that  the  plaintiff  should  pay  the  defendant's 
costs  to  be  taxed,  and  these  costs  were  taxed  and 
allowed  at  82.  13s.  6d. 

On  the  2l8t  Jan.  1904  the  plaintiff  then  brought 
an  action  in  the  County  Court  in  respect  of  the 
same  accident,  and  he  claimed  compensation 
'  under  the  Employers'  Liability  Act  1880  for 
injury  sustained  oy  him  in  the  defendant's 
employment. 

The  particulars  of  his  claim  were  that  on  the 
8th  Sept.  1903  he  was  working  at  carpentering 
work  for  the  defendant  at  houses  in  coarse  of 
erection  by  the  defendant ;  that  he  was  putting 
in  joists  on  the  first  floor  of  the  building,  when, 
by  reason  of  a  defect  in  the  condition  of  the  ways, 
works,  or  plant  used  by  the  defendant,  and  par- 
ticularly by  insufficient  scaffolding,  the  plaintiff 
fell  and  sustained  concussion  of  the  Drain ;  and  he 
claimed  255^ 

The  defendant,  on  the  24th  Feb.,  gave  notice 
that  he  intended  to  give  in  evidence  and  rely 
on  the  following  ground  of  defence : 

That  the  plaintiff  duly  ezeiaiied  bis  option  under 
■eot.  1,  ■nb-Beot.  2  (b),  of  the  Workmen's  Compenaation 
Act  1897  (60  &  61  Vict.  o.  37),  and  on  the  14th  Oot. 
1903  filed  a  Tfqneat  for  arbitration  in  this  oonrt  in 
rrspeot  of  the  aame  injary  (as  he  now  sues  for  in  this 
action)  nnder  the  Workmen's  Compensation  Aot  1897, 
nod  he  ia  now  debarred  from  soiDg:  the  defendant 
herein. 

The  defendant  also  gave  notice  that  he  intended 
to  claim,  as  a  set-off,  the  sum  of  81.  ISs.  6d.,  the 
costs  allowed  to  him  for  the  arbitration  pro- 
ceedings. 

The  action  came  on  for  hearing  in  the  Croydon 
County  Conrt  on  the  1st  March,  when  the  defen- 
dant took  the  preliminary  objection  that  the 
plaintiff,  having  made  a  request  for  arbitration 
for  the  assessment  of  compensation  in  respect  of 
the  same  injuries  under  the  Workmen's  Compen- 
sation Aot  1897,  had  exercised  his  option  nnder 
Feet.  1,  sub-sect.  2  (h),  of  that  Act,  and  that  conse- 
quently his  action  under  the  Employers'  Liability 
Act  1^0  was  barred. 

The  learned  judge  upheld  the  defendant's 
objection,  and,  without  hearing  the  merits  of  the 
case,  gave  judgment  for  the  defendant  with  costs 
upon  the  ground  that  the  action  under  the 
Employers' Liability  Act  was  barred. 

The  plaintiff  appealed. 

The  Workmen's  Compensation  Act  1897 
(60  &  61  Tict.  c.  37)  provides : 

Seot.  1  (1).  If  in  any  employment  to  which  this  Aot 
nppliea  personal  injury  by  accident  arising  ont  of  and  in 
the  conrse  of  the  employment  is  caused  to  a  workman, 
his  employer  shall,  subject  as  hereinafter  mentioned,  be 
liable  to  pay  compensation  in  accordance  with  the  first 
schedule  to  this  Aot.     (2)  Provided  that— (b)  When  the 


injury  was  caused  by  the  personal  negligence  or  wilfui  act 
of  the  employer,  oi  of  some  person  for  whose  aot  or 
default  the  employer  is  responsible,  nothing  in  this  Aot 
shall  affect  any  civil  liability  of  the  employer,  bnt  ia 
that  oase  the  workman  may,  at  his  option,  either  daim 
compensation  nnder  this  Act,  or  take  the  same  pro- 
oeedinga  aa  were  open  to  him  before  the  commencement 
of  this  Act ;  bnt  the  employer  shall  not  be  liable  to  pay 
oompensation  for  injury  to  a  workman  by  accident 
•rising  out  of  and  in  the  oonrse  of  the  employment  both 
independently  of  and  also  under  this  Act,  and  shall  not 
be  liable  to  any  proceedings  independently  of  this  Act, 
except  in  oase  of  such  personal  negligence  or  wilful  aot 
aa  aforesaid. 

By  sect.  7,  sub-sect.  1,  the  Act  does  not  applT 
to  employment  on,  in,  or  about  a  building  which 
does  not  exceed  30ft.  in  height. 

Broxholm  for  the  plaintiff. — The  learned  judge 
was  wrong  in  giving  judgment  for  the  defendant 
upon  the  ground  that  the  plaintiff  had  exer- 
cised his  option  within  the  meaning  of  the  section. 
The  plaintiff  had  not  exercised  an  option  within 
the  meaning  of  the  section.  As  soon  as  it  appeared 
that  the  building  on  which  the  plaintiff  was 
working  did  not  exceed  30ft.  in  height,  the  Act 
of  1897  did  not  apply  at  all  (sect.  7,  sub-sect.  1). 
It  is  only  where  the  Workmen's  Compensation 
Act  1897  applies,  and  the  injured  workman  has 
the  option  of  either  proceeding  under  that  Aot 
or  proceeding  by  a  remedy  independently  of  that 
Act,  that  the  excercise  of  the  option  applies. 
Where  he  has  initiated  proceedings  under  the 
Workmen's  Compensation  Act,  as  in  the  present 
case,  by  filing  a  request  for  arbitration,  and  it 
appears  that  he  does  not  come  within  the  pro- 
visions of  that  Act  at  all,  than  the  initiation  of 
such  proceedings  is  no  bar  to  any  other  pro- 
ceedings which  he  might  otherwise  be  entiti^  to 
bring  independenUy  of  the  Act.  The  case  of 
Beekley  v.  Seott  and  Co.  (1902)  2  Ir.  Rep.  604), 
decided  bj  the  Court  of  Appeal  in  Ireland 
(Holmes,  L.J.  dissenting),  and  affirming  the  judg- 
ment of  the  King's  Bench  Division,  ia  an  autho- 
rity for  that  proposition,  and  goes  to  show  that 
an  abortive  proceeding  under  the  Act  cf  1897 
can  be  no  bar  to  bringing  an  action  nnder  the 
Employers'  Liability  Act. 

Griffith  Jones  for  the  defendant. — ^The  plaintiff 
had  an  option  either  to  claim  compensation  under 
the  Workmen's  Compensation  Act  or  to  claim  it 
independently  of  the  Act.  Bnt  by  sect.  1,  sab- 
sect.  2  (b),  of  the  Act  of  1897,  if  he  exercises  his 
option  to  claim  compensation  under  the  Work- 
men's Compensation  Act,  then  he  cannot  claim  it 
in  any  other  way.  By  filing  a  request  for  arbitra- 
tion under  the  Act  of  1897,  he  exercised  his 
option,  and  the  exercise  of  the  option,  however 
the  option  may  be  exercised,  is  conclusive.  The 
facts  in  the  Irish  case  of  Beekley  v.  Seoti  and  Co. 
(ubi  svp.)  are  identical  with  the  present,  and 
Holmes,  L.J.  there  points  out  (1902,  2  Ir.  Bep.,  at 
p.  534)  that  "  when  an  option  is  given  to  a  person 
to  take  either  of  two  courses,  he  is  not  to  take- 
both."  No  doubt  the  other  learned  judges 
(FitzGibbon  and  Walker,  L.JJ.)  took  a  different 
view,  and  they  seem  to  have  held  that  payment  of 
the  compensation  was  necessary,  as  well  as  the- 
exercise  of  the  option,  before  the  workman  could 
be  debarred  from  his  other  remedies ;  whersas  in 
England  the  exercise  of  the  option  has  been  held 
to  be  sufficient.  The  Court  of  Appeal  in  Ireland 
have   taken   a  somewhat  different  view  of  the 
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section  to  that  taken  by  the  Court  of  Appeal  in 
Enfcland,  whioh  latter  is  the  view  which  is 
binding  on  this  court.  In  Edwards  v.  Godfrey 
(80  L.  T.  Rep.  672;  (1899)  2  Q.  B.  333)  the 
Oourt  of  Appeal  held  that  where  the  workman 
broueht  his  action  against  the  employer  under  the 
Employers'  Liability  Act,  and  failed  in  that  action, 
he  could  not  afterwards  bring  a  claim  for  compen- 
sation under  the  Workmen^  Compensation  Aot 
unless  he  complied  with  the  requirement  in  sub- 
sect.  4  of  sect.  1  of  there  and  then  asking  to  have 
ihe  compensation  assessed  under  the  Act  of  1897. 
That  case  is  etpressly  in  point,  and  it  shows  that 
where  the  workman  has  brought  his  action  nnder 
the  Employers'  Liability  Act  and  fails,  he  has 
«xerci8ea  his  option  and  cannot  afterwards  bring 
his  claim  under  the  Workmen's  Compensation 
Act,  unless  in  the  one  instance  where  he  has 
Applied  there  and  then  to  the  judge  at  the  trial  to 
assess  the  compensation.  The  present  is  a 
'Converse  case,  but  the  principle  is  the  same, 
namely,  that  if  he  has  once  exercised  his  option 
to  proceed  nnder  one  of  these  Acts,  then  he 
-cannot  afterwards  proceed  nnder  the  other.  The 
learned  judge  was  therefore  right  in  holding  that 
the  plaintiff  had  exercised  his  option,  and  that  he 
-ooold  not  maintain  his  action  under  the  Employers' 
Liability  Act. 

Broxholm  in  reply. — The  object  of  the  Legisla- 
inre  in  this  section  was  to  prevent  the  emmoyer 
having  to  pay  double  compensation,  and  it  the 
workman  recovers  compensation  under  either 
Act,  then  he  cannot  recover  compensation  in 
respect  of  the  same  injury  under  the  other  Aot. 
The  case  of  Edward*  ▼.  Godfrey  {ubi  ntp.),  which 
is  relied  upon  for  the  plaintiff,  has  really  no 
bearing  on  this  case.  There  is  a  provision  in  anb- 
sect.  4  of  this  section  to  the  effect  that  if  a 
workman  takes  proceedings  to  recover  compensa- 
tion independently  of  the  Workmen's  Compensa- 
tion Aot,  for  an  injury  caused  by  accident,  and 
fails  in  that  action  by  reason  of  the  fact  that  the 
injury  is  one  for  which  the  employer  is  not  liable 
in  such  action,  then  upon  the  action  being  dis- 
miased  the  oourt  may,  if  the  plaintiff  so  chooses, 
proceed  to  assess  the  compensation.  All  that 
Edvoard*  v.  Godfrey  {uhi  sup.)  decides  is  that 
where  these  circumstaiioeB  occur  that  procedure 
must  be  followed,  and  that  if  the  plaintiff,  failing 
in  his  action  nnder  the  Employers'  Liability  Ac^ 
does  not  then  and  there  ask  the  ooort  to  assess 
the  compensation  under  the  Aot  of  1897,  he 
cannot  afterwards  initiate  independent  proceed- 
ings for  compensation  under  the  Act  of  1897. 
That  case  does  not  conclude  the  present  case. 

Lord  Altbrstonb,  C.J. — After  the  differences 
of  opinion  which  have  been  expressed  in  the  Irish 
courts  upon  this  question,  it  is  impossible  not  to 
see  that  the  question  raised  is  one  of  difficulty. 
Bat  for  those  expressions  of  differences  of  opinion 
I  should  not,  speaking  for  myself,  have  felt  much 
•difficulty  in  coming  to  the  conclusion  to  which  I 
have  come,  that  the  learned  County  Court  judge 
was  wrong  in  holding  that  the  plaintiff  was  not 
entitled  to  maintain  this  action.  As  I  have  often 
pointed  out,  this  Workmen's  Compensation  Act 
IB  rot  an  Act  which  pretends  to  deal  in  express 
terms  with  every  particular  case  which  may  arise. 
A  great  many  of  its  provisions  are  not  framed  in 
legal  language  at  all,  and  that  has  to  be  borne  in 
,mmd  in  construing   the  Act.     Difficulties  have 


been  felt  in  applying  the  Act  to  particular  < 
because  the  main  object  of  the  statute  has  been 
lost  sight  of.  There  are  various  cases  in  which 
difficulties  may  arise  in  the  application  of  the  Act, 
and  in  such  cases  we  have  to  bear  in  mind  the 
main  object  of  the  Act.  In  this  case,  the  acci- 
dent having  happened  on  the  8th  Sept.,  the  plain- 
tiff commenced  proceedings  by  filing  a  request 
for  arbitration  under  the  Workmen's  Compensa- 
tion Act.  He  was  then  met  b^  the  answer  that 
the  accident  occurred  at  a  building  which  did  not 
exceed  30ft.  in  height.  That  being  so,  and  the 
workman  being  advised  that  he  could  not  hope 
to  succeed,  he  abandoned  his  proceedings  under 
the  Workmen's  Compensation  Act,  and  subse- 
quently began  the  present  pi-oceedings  under  the 
Employers  Liability  Act.  Now,  it  is  contended 
that,  because  the  workman  has  in  effect  said,  "  I 
admit  I  was  wrong,  and  that  I  am  not  entitled  to 
the  benefits  of  the  Workmen's  Compensation 
Act,"  his  rights  independently  of  that  Act  are 
gone,  and  that  he  is  barred  from  bringing  an 
action  under  the  Employers'  Liability  Act.  I  am 
only  putting  the  language  of  FitzGibbon,  L.J. 
and  Walker/  L.J.  in  the  case  of  Beekley  t.  Seott 
and  Co.  (ubi  «up.)  when  I  say  that  I  cannot 
accept  that  contention  unless  I  am  driven  to  it 
by  clear  words  in  the  statute;  and,  speaking  for 
myself,  I  cannot  entertain  a  doubt  that  that  con- 
tention was  not  what  was  intended  by  the 
statute.  Upon  reading  clause  (6)  of  sub-sect.  2 
of  the  section,  it  says  that  when  the  injury  was 
caused  by  the  personal  negligence  or  wilful  act 
of  the  employer  "  nothing  in  this  Act  shall 
affect  any  civil  liability  of  the  employer,"  and 
that  indicates  a  civil  liability  in  the  employer, 
and  the  right  was  given  to  the  workman,  at  his 
option,  either  to  claim  compensation  under  the 
Act  or  to  take  the  same  proceedings  as  were 
open  to  him  before  the  Act.  Therefore  that 
shows  that  the  workman  was  entitled  to  com- 
pensation; but  the  section  goes  on  to  say  that 
the  employer  shall  not  be  liable  to  pay  compen- 
sation both  independently  of  and  ako  under  the 
Act.  To  my  mind,  the  language  of  that  sub- 
section points  plainly  to  one  or  other  of  these 
remedies — that  is,  under  the  Act,  at  common  law 
or  under  the  Employers'  Liability  Act  being 
pursued;  and  I  think  that  the  objection  to  the 
workman  proceeding  under  the  latter  Act  because 
he  had  already  made  a  claim,  which  he  was  not 
entitled  to  pursae,  ought  not  to  prevail.  Now,  do 
the  words  "  may  at  his  option "  include  the 
mere  sending  in  of  a  claim  r  There  must  be  at 
least  the  sending  in  of  a  claim,  and  it  must  be 
at  least  a  claim  which  the  employer  is  willing 
to  entertain;  and  it  seems  to  me  that  at  least 
the  exercise  of  the  option  is  not  filial  until  the 
employer  says,  "  We  will  go  on  and  try  the  case 
on  its  merits."  I  therefore  think  that  there  is 
nothing  in  this  section  to  show  that  because  a 
workman  has  withdrawn  from  a  proceeding  ithich 
he  found  he  could  not  pursae  and  has  paid  costs, 
therefore  that  should  make  the  employer  free 
from  liability.  I  do  not  think  that  that  was  the 
meaning  of  the  section,  which  was  really  intended 
to  prevent  the  employer  having  to  pay  two 
compensations.  I  now  come  to  tae  authorities. 
The  case  of  Edwardt  v.  Godfrey  (wbt  trup.), 
decided  by  the  Court  of  Appeal,  was  a  decision 
on  sub-sect.  4  of  this  section.  That  sub-section 
provides  that  if  an  action  is  brought  to  recover 
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damages  independently  of  the  Workmen's 
Compenaation  Act,  for  icjurj  caused  by  any 
accident,  and  it  ia  determined  in  such  action 
that  the  injaiy  ia  one  for  which  the  employer  ia 
not  liable  in  anch  action,  bat  that  he  would  have 
been  liable  to  pay  compenaation  under  this  Act, 
then  the  action  ahall  be  diamisaed ;  but  the 
oonrt  in  which  the  action  ia  tried  shall,  if 
the  plaintiff  ahall  ao  choose,  proceed  to 
asaeea  auch  compensation,  and  so  on.  I  pause 
to  point  out  that  that  ia  a  provision  to  some 
extent  in  favour  of  both  parties.  It  ia  in  favour  of 
the  workman  to  thia  extent,  that  if  he  commences 
proceedings  independently  of  the  Act,  and  his 
action  is  diamiased  aa  deaoribed  in  the  acb-section, 
he  may,  if  he  ao  chooses,  there  and  then  ask  the 
court  to  assess  the  compensation  for  him,  which 
be  ooald  not  do  apart  from  the  sub-section.  Now, 
Edtoards  v.  Godfrey  {ubi  sup.)  did  decide  that  if 
the  workman  takes  prooeedmgs  to  recover  com- 
pensation under  the  Employers'  Liability  Act 
1880,  and  if  his  action  is  dismissed  upon  the 
gronnd  that  the  injury  is  one  for  which  the 
employer  is  not  liable  in  such  action,  but  that  he 
wonld  have  been  liable  to  pay  compensation  under 
the  Act  of  1^7,  then,  if  the  workman  does  not 
then  and  there  ask  to  have  the  compenaation 
assessed  under  the  Workmen's  Compensation  Act 
1897,  he  cannot  afterwards  initiate  proceedings 
agaiiiat  his  employer  by  a  reoueat  for  arbitration 
under  that  Act.  That  ia  all  that  caae  did  deoide. 
Smith,  L.J.,  after  pointing  out  that  a  fresh  action 
ooold  not  be  brought,  there  says :  "  The  respon- 
dent " — the  workman — "  has  availed  himaeli  of 
the  right  given  him  by  that  aub-aeotion  ;  he  haa 
exercised  his  option  in  favour  of  bringing  a 
common  law  action,  which  has  failed.  Having 
been  defeated  in  this  action,  there  would,  but  for 
the  provisions  of  sect.  1,  sub-sect.  4,  have  been  an 
end  of  any  claim  by  the  respondent  against  the 
appellant  in  respect  of  the  injury.  That  sub- 
section, however,  is  in  favour  of  the  workman, 
and  gives  him  a  very  great  advantage  where  he 
has  exercised  his  option,  and  finds  too  late  that 
he  haa  exercised  it  in  the  wrong  way."  That,  no 
doubt,  is  right,  when  confined  to  that  particular 
case  and  sub-section,  and  the  earlier  part  of  it  has 
been  relied  upon  by  the  defendant's  counsel.  It 
ia  to  be  observed  that  Edvoardi  v.  Godfrey  {uhi 
rap.)  is  a  decision  upon  sub-sect.  4  and  upon  sub- 
eect.  4  only,  and  in  my  opinion  no  expreasions 
there  uaed  ought  to  be  adopted  further  than  as 
applicable  to  that  aub-aection;  and  I  think  the 
Irish  judgea  in  Beckley  v.  SeoU  and  Co.  {ubi  sup.) 
do  criticiae  anv  attempt  to  extend  thoae  expres- 
sions beyond  that.  To  my  mind  the  reasoning  of 
the  majority  of  the  judges  in  the  Court  of  Appeal 
in  Ireland  in  Beekley  v.  Scoit  and  Co.  (ubi  twp.), 
and  of  the  majority  of  the  judges  of  the  King's 
Bench  Division  in  that  case,  which,  although  not 
strictly  binding  upon  us,  ought  to  be  treated  with 
the  greatest  respect,  is  perfectly  satisfactory. 
For  the  reasons  I  have  given,  I  think  that 
Edwarda  v.  Godfrey  (ubi  awp.)  haa  no  application 
to  the  case  now  before  us.  No  doubt  some  ques- 
tions of  difficulty  may  arise  aa  to  when  a  workman 
has  exercised  his  option.  However  that  may  be, 
I  think  that  seot.  1,  sub-sect.  2  (6),  doea  recognise 
the  liability  of  the  employer  at  common  law  or 
under  the  Employers'  Liability  Act  as  still 
existing,  and  that  it  merely  provided  that  the 
employf>r  shonld  not  have  to  i>ay  double  compen- 


sation, and  the  only  case  in  which  the  workman 
cannot  proceed  to  exercise  his  right  to  obtain 
compensation  by  an  alternative  proceeding  is 
where  he  has  exercised  an  effective  option.  In 
my  opinion  the  mere  acquiescence  by  the  work- 
man in  a  preliminary  objection  to  proceedings 
which  he  had  commenced  by  mistake,  and  as  to 
which  he  had  been  ordered  to  pay  the  costs,  is 
not  an  exercise  of  his  option,  and  does  not  debar 
him  from  bringing  the  present  action  under  the 
Employers'  Liability  Act.  For  these  reasons  I 
think  the  learned  County  Court  judge  was  wrong, 
and  that  thia  appeal  must  be  allowed  and  the  case 
sent  back  to  the  County  Court  to  be  heard  on  ita 
merits. 

WiLlJS,  J. — I  am  entirely  of  the  same  opinion ; 
and  but  for  one  expreaaion  in  the  judgment  of 
Smith,  L.J.  in  Edwards  v.  Godfrey  (uhi  sup.)  I 
ahoald  have  thought  that  the  language  of  the 
Act  on  the  point  waa  quite  clear.  The  question 
turns  on  what  the  Act  means  when  it  aaya  that 
the  workman  may  exercise  ita  option.  I  think 
that  must  mean  the  exercise  of  an  option  by  the 
workman  when  he  has  an  option,  and  that  it  does 
not  mean  or  apply  to  a  case  where  the  workman 
has  no  real  option,  and  where  there  is  no  liability 
at  all  upon  the  employer  under  the  Workmen's 
Compenaation  Act.  In  a  case  where  there  is  no 
possioility  of  proceeding  under  the  Workmen's 
Compensation  Act  at  aU  (as,  for  instance,  by  the 
bnilwng  npon  which  the  workman  is  engaged  at 
the  time  of  the  accident  being  only  29ft.  high), 
then  that  is  a  case  in  which  no  kind  of  option  has 
been  exercised  by  merely  taking  proceedings 
under  that  Act.  In  such  case  the  workman  has 
eleoted  to  take  proceedings,  which,  as  it  turns 
oat,  he  never  had  any  right  to  take  at  all.  The 
exercise  of  an  option  ia  the  exerciae  of  an  option 
which  really  exists.  To  my  mind  that  ia  what 
the  Act  meant  by  the  exercise  of  an  option,  and 
not  the  adoption  of  an  alternative  remedy  which 
in  point  of  fact  could  not  exist.  To  my  mind 
the  reasoning  on  thia  point,  as  on  erery  other 
point,  of  the  majority  of  the  judges  of  the  Court 
of  Appeal  in  Ireland,  in  Beckley  v.  Scott  and  Co. 
(ubi  sup.),  ia  entirely  satisfactory.  In  that  caae, 
as  in  this,  the  court  were  dealing  with  a  case 
where  the  workman  never  had  any  right  to  go 
under  the  Workmen's  Compensation  Act  at  sill. 
One  word  as  to  Edwards  v.  Godfrey  [ubi  sup.) ; 
there  is  one  expression  in  that  judgment  which 
can  fairly  be  relied  upon  aa  being  somewhat  in 
support  of  the  view  that  the  plaintiff  in  that  case 
by  proceeding  with  his  common  law  action  had 
exercised  an  option  under  thia  sub-section.  That 
sentence  is  where  Smith,  L.J.  says:  '* Having 
been  defeated  in  this  action  there  wonld,  but  for 
the  provisions  of  sect.  1,  sub-sect.  4,  have  been  an 
end  of  any  claim  by  the  respondent  against  the 
appellant  in  respect  of  the  injury."  That  does 
seem  to  me  to  mean  that  the  mere  bringing  of  the 
action  was  the  exercise  of  an  option  which  would 
have  debarred  the  workman  from  bringing  any 
further  claim  in  respect  of  the  injury  but  for  the 
provisions  in  sect.  1,  sub-sect.  4.  That  expression 
of  opinion  waa,  however,  quite  unnecessary  for  the 
decision  of  the  question  then  before  thie  court, 
and  therefore  we  are  not  bound  by  it.  Moreover, 
I  think  that  the  criticisms  paaaed  on  that  case  by 
the  majority  of  the  learned  judges  of  tJie  Court 
of  Appieal  in  Ireland  in  Beckley  v.  Scott  and  Co. 
(ttbt  sup.)  ate  well  founded.    As  there  pointed  out, 
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snb-sect.  4  deals  with  a  special  case  and  provides 
a  special  remedy  or  mode  of  procedure,  by  which 
a  workman,  who  has  exercised  his  option  as  there 
provided,  may  there  and  then  ask  to  have  the 
oompensatinn  assessed;  and  it  therefore  follows 
that  when  these  circumstances  apply  any  other 
option  must  be  entirely  barred  and  the  workman 
oan  have  no  other  right  than  that  which  is  there 
specially  given  him.  That  seems  to  me  qaite 
Tight.  The  sub-section  applies  to  that  particular 
case,  and  I  think  that  it  does  follow  that 
when  the  circumstances  bring  the  case  within 
that  sub-section  any  other  procedure  than  that 
pointed  out  by  the  sub-section  is  excluded.  For 
these  reasons  I  agree  with  the  judgment  of  my 
Lord. 

Kennedy,  J. — I  agree,  and  I  am  glad  not  to 
have  to  differ  from  the  judgments  which  have 
been  given,  though  I  have  felt  more  difficulty  in 
coming  to  the  conclusion  at  which  I  have  now 
arrived.  I  feel  more  pressed  by  the  reasoning  of 
the  minority  of  the  learned  judges  in  the  Irish  case 
of  Beckley  v.  Scott  and  Co.  {ubi  tup.)  and  what 
seems  to  me  the  trend  of  opinion  of  Smith,  L.J.  in 
Edteards  v.  Godfrey  {ubi  gup.).  In  such  a  case  as 
-  this  I  am  always  anxious  to  get  back  to  the  fair 
and  natural  interpretation  of  the  section,  and 
my  difficulty  is  that  we  have  it  laid  down  in  this 
section  that  the  workman  may  "  at  his  option " 
do  certain  things.  Now,  what  is  it  that  the 
workman  may  at  his  option  do  ?  It  is  not  that 
he  may  get  compensation  under  the  Act,  bat 
that  he  may  either  "  claim  "  compensation  under 
the  Act,  or  take  such  proceedings  as  were  open 
to  him  before  the  Act.  It  is  not  as  if  the 
Legislature  had  said  that  the  workman  may 
at  nis  option  "  obtain  "  compensation  under  the 
Act  or  take  other  proceedings.  But  the  words 
are  that  he  may  at  his  option  "  either  '  claim ' 
compensation  under  this  Act "  or  take  the  pro- 
ceedings open  to  him  before  the  Act.  If  the 
Legislature  had  meant  that  he  might,  at  his 
option,  either  "  obtain  "  compensation  under  this 
Act  or  take  the  other  proceedings,  then  it  would 
have  been  easy  to  have  said  so.  Then  when  we 
look  at  sect.  6,  there  seems  to  be  the  same 
intention  of  the  draftsman.  That  section  says 
that  under  the  circumstances  there  specified  the 
workman  may  at  his  option  "  proceed  "  either  at 
law  against  that  person  or  against  his  employer 
for  compensation  under  the  Act,  but  not  against 
both ;  so  that  the  word  "  proceed  "  is  there  used, 
and  tiiat  certainly  might  be  satisfied  by  the  work- 
man making  a  claim  under  the  Act.  These  are 
some  of  the  matters  which  have  caused  me  diffi- 
oolty  in  arriving  at  the  conclusion  that  the 
Oonnty  Oourt  judge  was  wrong  in  holding  that 
the  claim  was  barred.  I  am  not,  however,  pre- 
pared to  differ  from  the  judgments  of  the  Lord 
Chief  Justice  and  my  brother  Wills,  and  I  am 

flad  to  take  the  view  of  the  section  that  "  option  " 
ere  means  and  includes  a  right  to  take  pro- 
ceedings either  at  common  law  or  under  the 
Employers'  Liability  Act  after  making  a  claim 
under  the  Workmen's  Compensation  Act  which 
the  workman  was  not  entitled  to  make  and  not 
proceeding  with  it.  The  Act  may  possibly  be 
constmed  as  imposing  only  a  unilateral  restriction 
so  as  to  show  that  the  decision  of  the  Court 
of  Appeal  in  Edwards  v.  Godfrey  (ubi  sup.) 
may  oe  right  as  well  as  onr  present  decision ; 
because,  as  that  sub-section  (sub- sect.  4)  is  one 


which  enables,  in  a  particular  case,  compensaiaoa 
to  be  assessed  under  the  Act  of  1897,  in  a  pro- 
ceeding taken  under  the  earlier  Act,  so  it  is  fair 
to  say  that  if  in  that  particular  case  that  pro- 
cedure is  not  followed,  then  the  workman  shall  be 
barred.  It  is  possible  to  construe  the  Act  ao  as 
to  say  that  option  means  a  right  to  take  pro 
ceedings  either  at  common  law  or  tinder  the- 
Employers'  Liability  Act  after  making  a  claim 
under  the  Workmen's  Compensation  Act  and  not 
proceeding  with  it  when  it  is  found  that  the  claim 
could  not  be  maintained,  and  that  the  only 
limitation  is  the  other  way — ^namely,  that  if  a 
claim  is  brought  under  the  Employers'  Liability 
Act  and  the  action  is  fought  oat  on  the  merits 
and  dismissed,  then  in  that  case  the  workman 
must  be  taken  to  have  exercised  his  option  finally 
and  to  be  barred.  We  have  to  leave  outside 
our  present  decision  tbe  question  whether  the 
workman,  having  a  claim  ander  the  Workmen's 
Compensation  Act,  had  gone  on  with  that  claim 
and  fought  it  on  the  merits,  he  ooald  then 
have  brought  this  action  under  the  Employers' 
Liability  Act.  In  that  case  there  might  possibly 
be  a  defence  of  res  judicata  to  sabseqaent  pro- 
ceedingb  under  the  Employers'  Liability  Act,  as- 
Smith,  L.J.  said  in  Edwards  v.  Godfrey  (ubi  sup.) ; 
but  I  leave  that  question  open.  I  confine  myself 
to  not  dissenting  from  the  judgments  which  have 
been  delivered,  though  I  must  say  that  I  cannot 
come  to  the  same  conclusion  as  my  Lord  and  my 
brother  Wills  with  certainty. 

Appeal  allowed.     Order  for  new  trial.    Leave 
to  appeal. 

Solicitor  for  the  plaintiff,  David  Owmell. 

Solicitor  for  the  defendant,  Newton  O.  Driver, 


Monday,  June  20. 

(Before  Kennedt  and  Daslinq,  JJ.) 

Gwendolen  Fskehold  Land  Society  v. 

Wicks,  (a) 

Industrial  society — Debts  due  from  "  members  "  to 
society — Past  member — Action  in  County  Court 
— Amount  claim,ed  exceeding  County  Court  juris- 
diction— Bight  to  bring  action  in  County  Court 
against  past  meniber — Industrial  and  Provident 
Societies  Act  1893  (56  &  57  Vict.  e.  39),  s.  23. 

Sect.  23  of  the  Industrial  and  Provident  Societies  » 
Act  1893  provides  :  "All  moneys  payable  by  a 
member  to  a  registered  society  shall  be  a  debt 
due  from  such  member  to  the  society,  and  shaU 
be  recoverable  at  such  either  in  the  County 
Court  of  the  district  in  which  the  registered 
office  of  the  society  is  situate,  or  in  that  of  the 
district  in  which  such  member  resides,  at  the 
option  of  the  society." 

Held,  that,  under  this  section,  the  society  can  bring 
an  action  in  the  County  Court  to  recover  a  *u» 
in  excess  of  the  ordinary  County  Court  jurisdic- 
tion incurred  as  a  debt  by  a  meniber  to  tt«' 
society  during  his  membersAtp,  although  at  the 
date  of  bringing  such  action  the  person  has 
ceased  to  be  a  member  of  the  society. 

Appeal  by  the  defendant  from  the  Lwoesto' 

County  Court. 
The    action    was  brought  by  the  Gwendolen 

Freehold   Land    Socie^,  which    was    a   societj 

registered  under  the  Industrial  and  Pro^ds"' 

(o)  Esported  by  W.  W.  Obb,  Esij.,  B»riiBlBr4H-L»w. 


Digitized  by 


Google 


Dee.  10,  1904.3 


THE  LAW  TIMES. 


[Vol.  XCL— 441 


X.B.]  Bishop  Auckland  Inoust.  Oo-of.  Flous,  &a.,  Soc.  v.  Buixerkmowlb  Collibbt  Co.  [ App. 


Societies  Act  1893,  to  recover  from  the  defendant, 
who  was  a  former  member  of  the  society,  the 
anm  of  136Z.  Us.  Ud ,  in  respect  of  arreara  and 
fines  alleged  to  have  become  dne  to  the  society 
from  the  defendant  while  he  was  a  member  of 
the  society. 

The  plaintiff  society  was  a  society  formed  for 
the  purpose  of  baying  land  and  selling  it  in 
small  allotments  to  the  members  of  the  society, 
the  purchase  money  for  such  allotmcLts  being 
payaole  by  the  allottees  by  fortnightly  contribu- 
tions. Bale  32  of  the  rules  of  the  society,  which 
by  sect.  22  of  the  Act  were  binding  upon  the 
society  and  all  the  members,  provided  that  if  any 
member  should  be  in  arrear  in  payment  of  hra 
contributions  to  an  amonnt  equivalent  to  the 
contribution  of  three  calendar  months,  the  com- 
mittee of  the  society  might  by  resolution  decUre 
that  such  member  was  no  longer  a  member  of  the 
society,  and  that  each  allotment  in  respect  of 
which  such  an  ears  should  have  accrued  was 
forfeited  to  the  society.  But  nothing  in  the  rule 
was  to  preclude  the  committee  from  compelling 
payment  by  any  member  of  any  arrears,  notwith- 
standing such  forfeiture. 

The  plaintiff  sooietr  was  duly  registered  nnder 
the  Act  in  Nov.  1901;  and  the  defendant  was  a 
member  of  the  society  and  the  holder  of  several 
allotments.  The  defendant  being  in  art Oir  with 
his  contributions  in  respect  of  his  allotments, 
was  on  the  18th  Oct.  1^2  served  with  a  notice 
requiring  him  to  pay  his  arrears,  and  on  the  25th 
Nov.  1902,  his  arrears  then  being  considerably  in 
excess  of  the  amount  of  his  contributions  for 
three  months,  the  committee,  in  accordance  with 
the  above  rule,  pasted  a  resolution  declaring  the 
defendant  to  be  no  ionger  a  member  of  the 
society  and  his  allotments  to  be  forfeited. 

On  the  16th  Feb.  1904  the  plaintiffs  brought 
this  action  in  the  County  Court,  nnder  sect.  23  of 
the  Industrial  and  Provident  Societies  Act  1893, 
to  recover  from  the  defendant  the  sum  of 
1362.  111.  lid.,  for  the  amount  of  his  contribu- 
tions in  arrear  on  the  18th  Oct.  1902  and  interest 
thereon  payable  under  the  rules. 

The  County  Coort  judge  gave  judgment  for  the 
plaintiffs  for  a  sum  of  952.,  and  the  defendant 
appealed. 

JL  NeiUon  for  the  defendant. — The  County 
Court  judge  had  no  jurisdiction  to  entertain  the 
action  at  all.  The  amount,  being  1362..  is  far 
beyond  the  ordinary  jurisdiction  of  the  County 
Court,  and  unless  the  plaintiffs  can  bring  the 
case  within  sect.  23  of  the  Act,  they  cannot  pro- 
ceed in  the  County  Court,  and  they  ought  to  have 
brought  their  action  in  the  High  Court.  No 
doubt  at  the  time  the  arrears  were  incurred 
the  defendant  was  a  member  of  the  society,  but  he 
had  ceased  to  be  a  member,  and  at  the  time  this 
action  was  brought  he  was  not  a  member  of  the 
society.  Sect.  23  applies  only  where  the  person  is 
a  member  of  the  society,  not  only  at  the  time 
when  the  arrears  are  incurred,  but  also  at  the 
time  when  the  action  to  recover  such  arrears  is 
brought.  The  section  says  that  the  society  may 
at  their  option  sue  for  moneys  payable  by  a 
member  to  the  society  in  the  County  Court  of 
the  district  in  which  "  such  member  resides." 
The  word  "  resides,"  being  in  the  present  tense, 
nlearly  points  to  the  time  at  which  the  action  is 
brought,  and  the  word  "  member"  shows  that  the 
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person  must  be  a  member  at  the  time  of  action 
brought.  The  section  does  not  apply  to  cases  of 
debts  due  from  past  members,  but  onlv  to  debts 
due  from  members  who  are  still  members  at  the 
date  of  bringing  the  action  in  the  Coun^  Court. 
It  therefore  does  not  enable  the  plaintifis  to  sue 
the  defendants  in  the  County  Court  in  this  case. 

C.  B.  Marriott  for  the  plaintiffs. 

Kknnbdt,  J. — I  think  the  County  Court  judge 
was  right  in  this  case.  It  has  been  contended  for 
the  defendant  that,  upon  the  construction  of 
sect.  23  of  the  Act,  the  right  of  the  County  Court 
judge  to  entertain  the  action  in  so  far  as  it 
exceeded  the  ordinary  County  Court  jurisdiction 
depended  upon  whether  at  the  time  the  action 
was  brought  the  defendant  was  still  a  member  of 
the  society.  I  do  not  think  that  the  intention  of 
the  Legislature  was  that  this  section  should  be  so 
limited.  I  think  the  section  must  be  read  as 
applying  to  past  members  as  well  as  present 
members. 

Dabuno,  J.— I  am  of  the  same  opinion. 

Appeal  diimissed. 

Solicitors  for  the  plaintiffs,  Stileman  and  Neate, 
for  Latham,  New,  and  Freiusk,  Melton  Mowbray. 

Solicitors  for  the  defendant,  Bermett  and 
Ferrit,  for  Bray  and  Price,  Leicester. 


♦ 

COURT   OF   APPEAL. 

Jtiru  6,  7,  8,  9, 10, 15,  and  July  15. 
(Before  Yaxtohan  Wii.i.iahs,  Bombr,  and 
Cozbnb-Habdt,  L. JJ.) 
Bishop  Auckland  Industrial  Co-opebativb 
Floue    and   Provision   Socibtt  Limitkd 
v.     buttbeknowlb     colliesy     compant 
Limited,  (a) 

APPEAL  FBOU  THB  CHANCBRY  DIVISION. 

Mines  and  minerals — Right  to  let  down  swfaee^ 
Indoswre  of  commons — Award — Reservation  of 
manorial  rights — Working  of  mines — Damage 
to  surface  oumers  —  Support  —  Inclosure  Act 
n&S  {31  Geo.  2,  e.x.) 

By  an  Inelosure  Act  and  award  certain  waste  land 
was  allotted  amongst  commoners.  The  Act  pro- 
vided that  nothing  therein  contained  should  be 
construed  to  diminish  the  rights  of  the  lord  of 
the  manor  in  respect  to  his  seignory  and  royalties 
except  xn  respect  of  his  otonership  of  the 
soil  to  be  inclosed.  And,  further,  that  the  lord 
and  his  successors  should  hold  and  enjoy  all 
mines  and  quarries  under  the  waste,  together 
withliberty  of  searching  for,  winning,  and  work- 
ing the  lame,  at  fully  and  freely  as  if  that  Act 
had  not  been  passed,  and  that  without  making 
or  paying  any  satisfaction  for  so  doing. 

Held,  that  there  was  nothing  in  the  Act  to  deprive 
the  surface  oumers  of  their  common  law  right  of 
support. 

The  principle  laid  dovm  by  the  House  of  Lords  in 
the  case  of  New  Sharlston  Collieries  Company 
V.  Earl  of  Westmorland  (82  L.  T.  Rep.  725)—    >- 

ta)  Reported  by  E.  A.  SOBAICHUT,  Eaq,,  BaiTUter-M-I«w. 
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that  the  mere  fact  of  giving  a  right  to  sink  pit$ 
and  to  iBork  or  get  coal  does  not  of  itself  estab- 
lish a  right  to  get  rid  of  that  which  is  the 
common  law  right  of  the  surface  owner  to  have 
his  twrfoice  undisturbed — considered  and  applied. 
Passages  in  the  judgments  of  the  Court  of  Appeal 
in  Gonsett  Waterworks  Company  v.  Ritson  (60 

t.  L.  T.  Rev.  360;  22  Q.  B.  Div.  318,  702)  dta- 
tingmshea,  on  the  ground  that  they  must  be 
construed  with  reference  to  the  special  provisions 
of  the  Indosure  Act  which  the  court  had  there  to 
deal  with. 

jf    XheisionofFarweU,  J.  {90  L.T.Bq}.14S)ajSirmed. 

Bt  a  priTate  Act  pasBed  in  the  reign  of  George  II. 
(31  Geo.  2,  c.  X.)  a  large  common  or  moor  situate 
within  the  townships  of  Hamsterlj,  South 
Bedkum,  Ljnesack,  and  Softley,  in  the  manor  of 
Wolsingham  and  chapelry  of  Hamsterly,  in  the 
oonnty  of  Durham,  containing  about  7000  acres, 
was  inclosed. 

The  Act  recited  that  the  Bishop  of  Durham 
was  lord  of  the  manor  of  Wolsingham  in  right  of 
his  church  and  see  and  entitled  to  the  soil  of  the 
oommon,  and  provided  in  the  usual  manner  for 
the  division,  apportionment,  and  allotment  of  the 
moor  among  the  several  persons  having  an 
interest  as  freehold  or  oopvhold  tenants  in  the 
same  as  in  the  Act  provid&a. 

The  Act  further  (pp.  11  and  12  thereof)  pro- 
vided that  nothing  therein  contained  should  be 
construed  to  defeat,  lessen,  or  prejudice  the  right, 
title,  and  interest  of  the  lord  of  the  manor  of,  in, 
and  to  the  seignory  and  royalties  incident  to  and 
belonging  to  the  manor ;  but  that  every  such  lord 
should  for  ever  thereafter  hold  and  enjoy  all  rents, 
services,  courts,  perquisites,  and  profits  of  court, 
and  all  royalties  and  seignories  whatsoever  to 
such  manor  or  to  the  lord  thereof  for  the  time 
being  incident,  belonging,  or  appertaining  other 
than  and  except  such  common  right  as  could  or 
might  be  claimed  by  him  or  them  respectively  as 
owner  or  owners  of  the  soil  and  i  nheritance  of 
the  moors  or  commons  or  otherwise  in  or  upon  the 
moors  or  commons  or  otherwise  in  or  upon  the 
commons  so  to  be  inclosed  as  aforesaid  in  as  full, 
ample,  and  beneficial  a  manner  to  all  intents  and 
purposes  as  they  or  any  of  them  might  have  held 
and  enjoyed  the  same  in  case  that  Act  had  not 
been  made  ;  and  also  that  the  Bishop  of  Durham, 
his  successors  and  assigns,  should  and  might  from 
time  to  time  and  at  all  times  thereafter  have,  bold, 
and  enjoy  all  mines  and  quarries  of  what  kind 
and  nature  soever  lying  and  being  in  and  under 
the  moors  and  commons  so  to  be  divided  and 
inclosed  as  aforesaid  (other  than  and  except  such 
quarries  of  stone  as  were  thereinafter  mentioned), 
together  with  all  convenient  and  necessary  ways 
and  wayleaves,  and  liberty  of  laying  and  repair- 
ing waggon-ways  and  other  ways  in,  over,  and 
along  the  same  and  any  part  thereof,  and  of 
searching  for,  winning,  and  working  the  mines 
and  quarries  and  leading  and  carrying  away  the 
coals,  lead,  mines,  and  minerals,  stones,  and  other 
things  to  be  gotten  thereout,  end  making  drifts, 
levels,  watercourses,  and  erecting  and  using 
fire-engines  and  other  engines,  pit  rooms,  and  other 
usual  liberties  as  fully  and  freely  as  he  or  they 
oonld  have  bad  or  might  have  enjoyed  the  same 
in  case  that  Act  had  not  been  made,  and  that 
without  making  or  paying  any  satisfaction  for  so 
doing. 


The  Act  further  provided  as  follows  : 
And  whereas  great  inoonvenienoe  may  happen  and 
damage  be  dona  to  partionlar  penons  by  the  reuon  of 
the  searohing  for,  winning,  and  working  the  mines  and 
qoarriea  within  and  nnder  their  reapeotive  allotments 
by  the  said  Lord  Biahop  of  Darham,  hii  snooeBiati  and 
aaaigns,  withont  nuking  or  paying  any  satiafaotion  for 
so  doing,  for  remedy  thereof  be  it  hereby  enaotad,  by 
the  antfaority  aforeaaid,  that  when  and  so  often  as  any 
peraon  or  peraona  ahall  aatfer  or  austain  any  loas  or 
damage  in  hia,  her,  or  their  reapeotive  allotmenta  by  Uie 
searohing  for,  winning,  and  working  of  the  minaa  and 
qnarrieii  therein,  or  the  laying  and  repairing  waggon- 
ways  and  other  waya,  or  by  the  leading  and  oairyisg 
away  the  ooala,  lead,  minerala,  atonea,  or  other  things 
to  be  gotten  thereout,  or  making  drifta,  levels,  and 
wateroonraaa,  or  erecting  or  naing  fire  engines  or  other 
engines,  pit  room,  or  other  the  Ubertiea  and  powers 
hereby  given  and  reserved  to  the  said  Lord  Biahop  of 
Durham,  hia  anooeaaora  or  aaaigns,  upon  oomplaist 
thereof  by  aooh  peraon  or  peraona  so  damnified  aa 
aforeaaid  to  one  or  more  joatioe  or  jnstioea  of  the  peaee  in 
and  for  the  said  oonnty  of  Darham  (notice  of  anch  intended 
complaint  having  been  first  given  by  anoh  peraon  or 
peraona  in  the  ohapel  of  Hamaterly  aforeaaid  on  some 
Snnday  morning  preceding  anch  complaint),  anoh  jnatice 
or  joatioea  ia  and  are  hereby  empowered  and  required  fa> 
examine  and  inqnire  into  anoh  complaint  or  oomplainta 
in  a  aommary  way,  either  by  the  examination  of 
witneaaea  on  oath,  or,  being  of  the  people  oaUsd 
Qoakera,  upon  their  aolemn  affirmation  ...  or  by 
anch  other  evidence  or  proof,  waya,  and  means  aa  to 
them  or  him  ahall  aeem  reqniaite  or  expedient  in  that 
behalf ;  and  finally  to  aaeeas,  settle,  and  detennine  the 
damagea  anatained  by  anoh  peraon  or  peraona  aa  afore- 
said, which  damagea  ahall  be  paid  and  borne  by  th» 
ooonpiera  of  the  aeveral  other  allotmenta  lying  and 
being  in  anoh  and  the  same  township  in  which  the  allot- 
ment or  allotmenta  in  which  anoh  damage  ahall  be 
oommitted  ahall  lie  according  to  the  lespeotive  yearly 
valuea  or  rents  of  each  allotments  in  anch  proportians 
and  aharea  aa  the  aaid  joatioe  or  juaticea  ahall  ^leot  or 
appoint.  And  in  case  any  peraon  or  peraona  chargeable 
with  or  contribntable  to  anoh  damage  aa  aforeaaid  shall 
neglect  to  pay  hia,  her,  or  their  aaid  proportlona  thereof 
within  a  time  to  be  limited  by  the  aaid  joatioe  or  jnatioea 
to  the  aaid  peraon  eo  injnred  aa  aforeaaid,  then  and  in 
anoh  case  the  aaid  joatioe  or  jnstioea  by  warrant  under 
his  or  their  hand  and  seal  or  hands  and  seals  ahall  and 
they  are  hereby  required  to  oauae  the  same  to  be  levied 
by  diatresB  and  aale  of  the  gooda  and  ohattela  of  anoh 
persona  or  peraon  eo  neglecting  or  refuaing  to  pay  tb» 
same  aa  aforeaaid,  rendering  the  overplus  (if  any  be), 
after  deducting  the  reaaonable  chargea  of  anoh  disfareaa 
and  sale,  to  the  owner  or  owners  of  such  goods  and 
ohattela  npon  demand. 

The  rights  of  the  Bishops  of  Darham,  as  lords 
of  the  manor,  subsequently  became  vested  in  the 
Ecclesiastical  Commissioners,  and  by  them  a 
mining  lease  of  mines  under  a  portion  of  the 
inclosed  common  had  been  granted  to  the  Butter- 
knowle  Colliery  Company  Limited. 

The  Bishop  Auckland  Industrial  Co-operative 
Flour  and  Provision  Society  Limited  were  the 
surface  owners  of  four  acres  which  prior  to  the 
Indosure  Act  were  part  of  the  waste,  and  which 
were  allotted  under  the  Act. 

This  action  was  brought  by  the  Bishop  Auck- 
land, &c..  Society  against  the  Butterknowle 
Colliery  Company,  claiming  a  declaration  that 
the  defendants  were  not  entitled  as  against  the 
plaintiffs  as  surface  owners  to  lower  and  de- 
press the  surface  of  their  lands,  and  for  an 
i  mjunction. 
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The  action  came  on  for  trial  before  Farwell, 
J.  in  Jan.  1904,  when  his  Lordship  reserved 
jndgiment 

On  the  1st  Feb.  1904  his  Lordship  delivered 
jadgmMit,  deciding  that  the  plaintiffs  were 
entitled  to  the  declaration  and  injunction  claimed 
by  them  :  (90  L.  T.  Rep.  149). 

From  that  decision  the  defendants  now  ap- 
pealed. 

Danekwerti,  E.C.  and  MacSioinney  for  the 
-appellants. — Upon  the  trne  oonstruction  of  the 
Inclosnre  Act  of  1758,  on  which  the  qaestion 
raised  by  this  appeal  really  tarns,  the  lord  of  the 
manor  is  entitled  to  detitroy  the  surface  of  the 
land  inclosed  for  the  parpose  of  working  mines 
and  quarries  thereunder.  It  must  be  noted  that 
he  has  the  right  to  quarry  as  well  as  to  work 
mines: 

Buchanan  ▼.  Andrew,  L.  Bep.  2  Soo.  So  Bir.  App. 

286; 
Smith  T.  Darby,  26  L.  T.  Btp.  762  ;  L.  Bep.  7  Q.  B. 

716; 
Duke  of  BuceUuch  t.  Wakefield,  23  L.  T.  Bep.  102 ; 
L.  Bep.  4  £.  ft  I.  App.  377,  at  pp.  395,  409. 

The  owner  of  minerals  is  entitled  in  certain 
<;d&e8  to  remove  them  entirely,  and  to  let  down 
the  surface  of  the  land,  contrary  to  the  com- 
mon law  right  of  support  of  the  owner  of  the 
-surface.  The  owner  of  the  minerals  may  or 
may  not  be  required  to  make  compensation  for 
damage: 

Dimm  v.  White,  8  App.  Cas.  833,  843  ; 

Davis  T.  Trehame,  6  App.  Cas.  460  ; 

BM  V.  Love,  48  L.  T.  Uep.  592  ;  10  Q.  B.  Div.  547, 
559,562;  on  appeal,  51  L.  T.  Rep.  1 ;  9  App.  Cas. 
286,  289. 

Such  a  right  to  leave  no  support  may  be  given  by 
conveyance  or  Act  of  Parliament,  the  onus  being 
on  those  who  wish  to  exercise  it  to  show  that  they 
possess  that  right.  The  appellants  rely  upon  the 
Enclosure  Act  of  1758  to  discharge  themselves 
of  the  onus  of  showing  that  they  have  the  right 
in  the  present  case  to  let  down  the  surface. 
Where  compensation  has  to  be  paid,  that  tends  to 
show  that  the  commoners  have  not  the  right  of 
-support : 

ConMtt  Watenvorlu  Company  v.  Ritson,  60  L.  T. 
Hop.  360 ;  22  Q.  B.  Div.  318,  708. 

£This  case  was  not  fully  reported  on  appeal.  But 
the  transcript  of  the  shorthand-writer's  notes  of 
the  judgment  of  the  Court  of  Appeal  was  pro- 
-dnced  in  court.]  If  the  right  to  destroy  the  surface 
is  given  subject  to  compensation,  there  is  no 
reason  for  cutting  it  down  because  the  compen- 
sation is  inadequate.  Compensation  for  letting 
down  is  an  indication  of  the  existence  of  the 
right  to  do  so,  the  onus  being  on  those  who  assert 
it  to  prove  its  existence : 

Atpden  v.  Seddon,  32  L.  T.  Bep.  415 ;  L.  Bep.  10 

Ch.  App.  394  ; 
Durham  and  Sunderland  BaUway   Company  v. 

Walker,  2  Q.  B.  940  ; 
Wickham  r.  Hawker,  7  M.  &  W.  63 ; 
Thompeon  v.  Mein,  (1898)  W.  N.  202  ; 
Bell  V.  Earl  Dudley,  72  L.  T.  Bep.  14;  (1895)  1 

Ch.  182 ; 
<Ha  V.  Dickinson,  42  L.  T.  Bep.  510 ;  5  Q.  B.  Div. 

159; 
Attomey-Oeneral  v.   Welsh  Oranite  Company,  35 

W.  B.  617; 
WHliama  v.  Bagnall,  15  W.  E.  272 ; 


Nmn  SharltUm  Collieries  Company  v.  Earl  of  West- 
morland, 82  L.  T.  Bep.  725 ; 

Twyerould  v.  Chamber  Colliery  Company,  (1892) 
W.  N..  27 ; 

Consett  Waterworks  Company  v.  Bitson  {ubi  sup.) ; 

Hext  V.  Oill,  27  L.  T.  Bep.  291 ;  L.  Bep.  7  Ch. 
699; 

Dalton  V.  Angus,  44  L.  T.  Bep.  844 ;  6  App.  Cai. 
740; 

Bowbotham  v.  Wilson,  8  H.  of  L.  Cas.  348  ; 

Sari  Cardigan  v.  Armitage,  2  B.  &  C.  197,  at 
p.  207; 

Dandy.  Kingscote,  6  M.  &  W.  174,  at  p.  196. 

Harris  v.  Byding,  5  M.  &  W.  60 ; 

Smart  v.  Morton,  5  E.  ft  B.  30. 

Summing  np  the  effect  of  the  numerous  anthori- 
ties  that  we  have  cited,  there  is  no  case  which 
prevents  the  argument  which  we  have  urged  on 
behalf  of  the  appellants  here  from  being  successful ; 
while  there  are  the  cases  of  OiU  v.  JHcMnton  {vM 
Slip.) — a  decision  upon  this  very  Inclcsrire  Act— 
Tlwmpton  v.  Mein  (ubi  sup.),  and  Bell  v.  Earl 
Dudley  {ubi  sup.)  in  their  favour.  So  also  is  the 
case  of  Consett  Waterworks  Company  v.  Bitton 
(ubi  sup.),  there  being  no  real  difference 
between  that  case  and  the  present.  Farwell, 
J.  has  in  substance  arrogated  to  himself,  not 
only  the  function  of  the  Court  of  Appeal,  but 
also  of  the  House  of  Lords,  in  overruling  the 
decision  of  the  Court  of  Appeal  in  Oontett 
Waierworki  Company  v.  Bitson  (ubi  lup.).  This 
court  will  feel  itself  bound  by  a  decision  of  a 
court  of  co-ordinate  jurisdiction,  and  ought,  we 
submit,  to  follow  that  case. 

Upjohn,  K.C.  and  0.  Leigh  Clare  for  the 
respondents. — The  effect  of  the  Indosure  Act  of 
1758  was  to  convey  the  land  in  question  to  the 
allottees  without  the  minerals ;  and  the  rights  of 
the  lord  of  the  manor  in  respect  of  the  minerals 
are  exercisable  by  way  of  easement,  not  owner- 
ship. They  are  in  the  nature  of  a  regrant,  not 
strictly  of  exception  or  reservation : 

Earl  Cardigan  v.  Armitage  (ubi  sup.)  ; 

bheppard'e  ToDohstone,  p.  78. 
The  defendants  claim  through  the  Bishop  of 
Durham  as  lord  of  the  manor.  Consequently 
their  rights  are  simply  those  of  an  ordinary  lord  of 
the  manor.  He  was  entitled  to  work  the  minerals 
before  the  Act  of  1758  was  passed  subject  onlyto 
the  rights  of  pasturage  in  the  commoners.  The 
lord  is,  no  doubt,  entitled  to  the  soil  of  the  waste 
of  a  manor,  but  he  must  exercise  his  rights  in 
such  a  way  as  to  leave  sufficient  pasturage  for  the 
commoners.  Under  the  award  the  soil  is  granted 
to  the  plaintiffs,  and  they  are  entitled  to  the 
support  of  the  surface.  Under  the  Act  the  lord 
has  power  to  work  the  mines  after  the  inclosure 
*'  as  freely  and  fully  "  as  before.  But  those  words 
cannot  be  read  literally.  According  to  Bell  v. 
Love  (ubi  sup.)  and  Duke  of  Buecleuch  v.  Wake- 
field (ubi  sup.),  if  the  surface  is  sold  and  the 
minerals  reserved,  the  owner  of  the  minerals  has 
not  the  right  to  let  down  the  surface ;  and  the 
phrase  quoted  is  to  be  read  as  meaning  subject  to 
the  freeholders'  right  of  support  to  the  surface, 
and  as  importing  the  maxim  Sic  utere  tuo  ui 
alienum  non  Isewas.  To  disprove  this  the  defen- 
dants must  show  that  on  the  true  construction  of 
the  Act  of  1758  the  plaintiffs  are  deprived  of  this 
prima /acM  right.  [Vauqhan  Williams,  L.J. — 
There  may  be  words  in  an  Act  giving  to  the  lord 
the  right  to  cause  a  subsidence.!    Every  Inclo- 
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£nre  Act  must  be  oonstmed  by  iUelf ;  and  the 
fact  that  in  the  Act  of  1758  the  minerals  are 
reserved  to  the  lord  of  the  manor,  ani  that  liberty 
is  given  to  bim  to  work  the  same,  will  not 
jastify  bioi  in  destroying  the  surface.  The  Act 
shonld  be  construed  withoat  reference  to  decisions 
on  the  constmction  of  different  words  in  other 
Btatntes : 

Be  Tndmtll ;   Jegra]/  ▼.   Tredwell,  65  h.  T.  Bep. 
399 ;  (1891)  2  Ch.  640,  at  p.  653. 

tVAuaHA.!?  Williams,  L.J. — In  that  case  Lindlny, 
J.J.  was  referring  to  a  will,  which  is  not  on  the 
same  footing  as  an  Indosnre  Act.  The  appel- 
lants' argument  is  that  the  learned  judge  in  the 
court  below  did  not  give  due  effect  to  the  various 
authorities  cited  to  nim.]  Cases  decided  under 
one  Jnclosnre  Act  may  be  authorities  upon 
another  Act  in  so  far  as  they  establish  a  general 
proposition.  But  such  cases  as  .Buchanan  v, 
Andrew  (uii  Mup.),  Conieti  Watertoorkt  Company 
T.  Bitton  {ubi  lup.),  and  Duke  of  Btteeleueh  v. 
Wakefield  {ubi  nip.)  are  not  authorities  in  that 
general  sense,  since  they  turned  on  the  effect 
to  be  given  to  the  particular  language  of  each 
Act.  A  compensation  clause  in  an  Inclosure  Act 
does  not  by  ituelf  show  that  the  lord  of  the  manor 
has  the  right  to  let  down  the  surface,  and  is  not 
sufficient  to  deprive  the  surface  owners  of  their 
right  of  support : 

New  SharUton  Collieritt  Company  v.  Marl  of  W«$t- 
morland  {ubi  tup.). 

[Cozbns-Habdt,  L.J. — As  regards  the  construc- 
tion, however,  which  the  court  puts  upon  the  Act, 
a  compensation  clause  is  material :  Jjondon  and 
North-  Wettern  Bailtoay  Company  v.  Evans  (67 
L.  T.  Kep.  630 ;  (1893)  1  Uh.  16,  at  p.  28) .]  Although 
in  Conaett  WoUeruiorks  Company  v.  Bitten  {ubi 
tup.)  there  were  words  wide  enough  to  give  the 
right  to  let  dovm  the  surface,  yet  that  case  does 
not  bind  the  court  in  deciding  the  present.  In 
the  case  of  Oill  v.  Dickinson  {ubi  sup.)  there  was, 
it  is  true,  a  decision  upon  this  very  Act  of  1758, 
but  it  is  not  binding  on  this  court,  as  it  was 
merely  a  decision  of  a  court  of  first  instance. 
The  principle  applicable  is  that  stated  in  Bell  v. 
Love  {ubi  sup.),  where  Lord  Selbome  summed  up 
what  was  said  in  Davis  v.  l^ehame  (ubi  tup.). 
The  onus  of  proof  to  show  the  right  to  let  down 
the  snrface  is  not  discharged  merely  by  referring 
to  words  applicable  to  the  right  of  working 
minerals,  and  to  compeuEation  for  working  which 
may  receive  full  effect  consistently  with  the  right 
of  support.  It  is  possible  to  satisfy  every  part  of 
the  Act  of  1758  without  interfering  with  the  right 
of  support.  The  surface  may  be  supported  by 
aitifioial  means.  The  language  of  an  Inclosure 
Act  must  clearly  show  that  the  right  to  let  down 
•the  surface  exists.  Tbe  Act  of  1758  contains  no 
express  words  authorising  such  letting  down,  nor 
any  words  necessarily  implying  that  right ;  and 
tbe  compensation  clause  is  a  mere  mutual 
insurance  clause  between  the  occupiers.  They 
are  only  to  pay  for  damage  to  one  another  by 
reason  of  the  exercise  of  the  powers  reserved 
to  the  lord  of  the  manor,  ana  not  for  per- 
manent damage.  No  case  defines  "  working." 
{Danckicerts,  K.C.  referred  to  Lewis  ▼.  Fothergill 
(L.  Bep.  5  Ch.  App.  103,  at  p.  Ill)  and  Lord 
Bokeby  v.  EUiot  (41  L.  T.  Bep.  537 ;  13  Ch.  Div. 
277,  at  p.  279).l  That  word  is  not  defined  in 
those  cases.    "  Winning,"  no  doubt,  is  a  part  of 


working,  but  it  is  not  'the  whole  of  it.  Minin;; 
leases  always  contain  a  power  to  "work "the 
mines : 

Dav.  Ptto.  Conv.,  3rd  edit,  vol.  5,  pt.  1,  pp.  356> 

S76.  and  400 ; 
K.  &  E.  Prao.  Conv.,  6th  edit,  vol.  1,  pp.  800, 834^ 
and  835. 

A  reservation  of  mining  rights  always  contains  a 
power  to  work,  which  includes  a  power  to  let 
down  the  surface : 

K.  &  E.  Prco.  Conv.  {ubi  tup.),  p.  804. 
They  referred  als^  to 

Raberti  v.  Haitiei,  6  £.  &  B.  643 ;  7  E.  &  B.  625 ; 
Dugdale  v.  Robertton,  3  K.  &  J.  695  ; 
Proud  V.  Batet,  12  L.  T.  Bep.  565. 

Danckioerts,  K.C.  in  reply.  —  [Vauohak 
WiLUAHS,  L.J. — The  onlypomts  upon  which  we 
wish  to  hear  you  in  reply  are  these :  Have  you 
established  that  Consett  Waterworks  Company 
V.  Bitton  {ubi  sup.)  is  really  an  authority  which 
binds  us  in  the  present  case  £.8  deciding  identi- 
cally the  same  point ;  and  have  you  also  satisfied 
us  tnat  that  case  is  consistent  with  the  principles 
laid  down  in  Love  v.  Bell  {ubi  sup.)  ?]  My  sub- 
mission  is  that  there  is  no  reasonable  distinc- 
tion to  be  drawn  between  the  point  decided  in 
Contett  Waterioorkt  Company  v.  Bitson  (ubi  tup.) 
and  the  point  which  arises  in  the  present  case ; 
and  that  there  is  nothing  in  that  case  which  is 
inconsistent  with  BeU  v.  Love  {ubi  tup.). 

Cur.  adv.  vuU. 

July  15.  — The  following  written  judgments 
were  delivered  :— 

Vatjghan  Williams,  L.J. — It  is  unnecessary 
to  recapitulate  the  facts  of  this  case,  which  are  s* 
clearly  stated  at  the  beginning  of  the  judgment 
of  FarweU,  J.  The  keynote  of  tbe  law  which  con- 
trols the  relations  of  surface  owners  and  mineral 
owners  is  as  stated  by  Lord  Halsbnry  in  New 
SharUton  CoUieries  v.  Earl  of  Westmorland  (82 
L.  T.  Bep.  725)— viz ,  that  "  the  mere  fact  of 
giving  a  right  to  sink  pits  and  to  work  or  to  get 
coal  does  not  of  itself  establish  a  right  to  get  rid 
of  that  which  is  the  common  law  right  of  the 
surface  owner  to  have  his  surface  undisturbed." 
This  law  does  not  exclude  the  obligation  of  the 
court  to  ascertain  the  meaning  of  the  parties  to 
a  contract,  whether  such  contract  is  emoodied  in 
an  Act  of  Parliament  or  not,  but  the  "  letting 
down  "  of  the  surface  by  underground  workings 
is  so  injurious  to  the  user  of  tbe  surface  by  the 
snrface  owner  chat  it  is  not  reasonable  to  construe 
a  contract  as  giving  the  mineral  owner  this  right 
unless  the  words  of  the  contract  make  this  plain, 
either  by  express  words  or  by  implication.  The 
surface  owner  has  by  common  law  a  right  to  have 
the  surface  supported  by  the  subjacent  land.  Itis 
not  reasonable  to  suppose  that  the  surface  owner 
intends  to  give  up  a  right  so  important  for  the 
"  user  "  of  the  surface  without  adequate  considera- 
tion ;  and  the  courts  do  not  easily  come  to  the 
conclusion  that  it  is  the  intention  of  a  contract  to 
give  up  this  right  to  support.  Therfore  it  is  that 
in  construing  a  contract  intended  to  determine 
the  relative  rights  of  the  surface  owner  and  the 
owner  of  the  subjacent  land  it  is  fitting  to  take 
into  consideration  not  only  the  words  of  tJie  con- 
tract but  the  nature  of  the  right  which  it  is  sought 
to  say  the  contract  intends  that  the  surface  owner 
shall  surrender.  In  this  case  there  are  k>  express 
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words  giTin^i;  a  right  to  the  mineral  owner  to  let 
down  the  surface,  so  it  becomes  necessary  to  see 
if  the  -words  of  the  contract  embodied  in  the  Act 
of  Parliament  are  such  as  to  make  it  plain  that  it 
was  the  intention  of  the  parties  thereto  that  the 
surface  owner    should    surrender   the    right  of 
support.    Now,  in  construing  the  contract  one 
must  look  at  the  contract  as  a  whole,  and  if  there 
are  some  words  or  provisions  which  favour  the 
intention  to  displace  the  surface  owner's  right  to 
support  of  the  surface,  and  other  words  or  pro- 
visions which  go  again&t  the  displacement,  the 
court  ought  not  to  find  the  intention  of  the  parties 
to  be  that  the  surface  owner  is  to  surrender  the 
right  of  support  unless  the  intention  is  made 
plain,  notwithstanding  the  words  or  provisions 
to  be  found  in  the  contract  going  to  negative  this 
intention.      There   have   been    in   the   lost  few 
centuries  many  Inclosure  Acts  passed  more  or 
less  on  the  lines  of  the  Act  we  now  have  to  con- 
sider; and,  as  one  might  expect,  the  weight  to  be 
given,  in  finding  the  intention  of  the  parties,  to 
the  presence  or  absence  of  particular  words  or 
provisions  has  often  been  discussed,  with  results 
which  have  not  always  been  very  easy  to  recon- 
cile.   Take,  for  instauce,  the  presence  or  absence 
of  a  provision  for  compensation  for  damage  done 
bjr  the  mining  operations  of  the  owner  of  the 
minerals.   It  is  tolerably  clear,  fiom  the  decisions 
of  the  House  of  Lords  in  the  oates  of  Duke  of 
BvccUuch  V.  Wakefield  (23  L.  T.  Rep.  102  ;  L.  Rep. 
4  E.  &  I.  App.  377)  and  Love  t.  Bell  (51  L.  T. 
Rep.  1 ;  9  App.  Gas.  286),  that  the  noble  Lords 
who  took  part  in  those  cases  thought  the  presence 
or  absence  of  a  provision  for  compensation  of  great 
importance  in  dealing  with  the  question  of  inten- 
tion and  construction;   and,  moreover,  thought 
that   a  provision  for  compensation   favoured  a 
construction  against  the  continuation  of  the  sur- 
face owner's  right  of  support  after  the  contract 
should  take  effect.    These  views  are,  however,  not 
easy  to  reconcile  with  Lord  Davey's  observations 
in  the  New    Sharhton    Collieriee    Company    v. 
Earl  of   Westmorland  {ttbi  sup.),  where  he  says 
he  does  not  accede  to  the  argument  that  the 
existence  of  a  covenant  for  payment  of  compen- 
sation for  letting  down  the  surface  is,  whether  it 
applies  wholly  or  partially  to  underground  opera- 
tions or  not,  in  any  way  inconsistent  with  the 
continuance  of  the  common  law  obligation.    He 
says :  "  It  does  not  seem  to  me  to  give  a  licence 
to  do  the  iajury  if  you  say  that  a  person  shall  pay 
compensation  if  he  does  it."    With  regard  to  the 
present    case,    I  will  look  first  at    the  powers 
granted  or  reserved  (I  cannot  think  myself  that 
on  the  present  question  of  construction  it  matters 
much  which)  to  the  mineral  owner.    I   do  not 
think  that  the  words  of  tbe  powers  taken  by 
themseltfes,  as  they  appear  in  the  Act,  extend  to 
letting  down  the  service.    I  think  that  the  powers 
teaerved  or  granted  are  reserved  or  granted  sub- 
ject to  the  obligation  which  existed  before  the 
statutory  contract  carae  into  operation  and  con- 
tinued aiter  it  came  into  operation — 8ie  utere  tuo 
ut  alienum  non  Isedas.     Then  we  come  to  the 
comp«siBation  clause.    Does  one  find  words  or 
provisions  in  that  clause  which  ought,  when  read 
in  conjunction  with  the  powers  clause,  to  make 
one  give  a  wider  construction  to  that  clause  and 
read  words  which  would  not  naturally  have  that 
effect  as  conferring  on  the  mineral  owner  the 
right  to  let  down  the  surface,  paying  compensa- 


tion therefor  ?    It  is  said  that  this  is  the  proper 
construotion  because  the  compensation  extends  to 
the  great  damage  to  be  done  to  particular  persons 
by  reason  of  searching  for,  winning,  and  working 
the  mines  and  quarries  within  and  under  their 
respective    allotments   by  the    Lord  Bishop  of 
Durham,  his    successors    and    assigns,    without 
making  or  paying  any  satisfaction  for  so  doing ; 
and  it  is  further  said,  and  truly  said,  that  Lord 
Esher  and  Lindley,  L.J.  both  held  in  the  case  of 
Consett  Waterworks  Company  v.  Ritson  (60  L.  T. 
Rep.  360 ;  22  Q.  B.  Div.  318,  708)  that  ■'  letting 
down "  the  sutfuce  is  almost  inevitably  the  only 
damage  which  could  be  done  by  working  the 
mines.    Thus  Lindley,  L.J.  says  :  "  As  a  practical 
question  it  is  impossible  to  see  what  damage  you 
could  do  to  the  surface  in  the  ordinary  course  of 
working  a  mine  under  it,  except  by  letting  it 
down."    It  is  argued  that  this  court  is  bound  by 
reason  of  its  own  earlier  decision  in  the  Consett 
case  {uhi  sup.)  to  hold  that  the  necessary  effect 
of  a  compensation  clause,  coupled  with  the  words 
"  without  making  or  paying  any  satisfaction  for 
so  doing,"  if  it  extends  to  working  under  the 
surface,  is  to  give  the  mine  owner  a  right  to  let 
down  the  surface.    But  it  seems  to  me  that  all 
that  the  Court  of    Appeal   were  doing  in  the 
Consett  case  {uhi  sup.)  was  to  construe  those  words 
in  that  case,  and  that  we  are  not  bound  to  put 
the  same  construction  in  this  case  if  we  find 
matters  in  the  present  statutory  contract  which 
were  not  present  in  the  Consett  case  {ubi  sup.) 
going  to  negati^  e  the  intention  to  give  the  lord  a 
right  to  let   down  the  surface.    Before  calling 
attention  to  these  differences,  I  would  like  to  call 
attention  to  the  fact  that  Lord  Esher,  at  all  evente, 
gave    his    judgment    upon  the    basis  that  the 
presence  of  a  compensation  clause  takes  away  the- 
fetter  put  upon  tbe  courts  as  to  construing  "  large 
words,     and  makes  it  the  duty  of  the  court  to 
construe  "  large  words  "  according  to  their  ordi- 
nary effect.    I  do  not  think  that  this  view  is  in 
accordance  with  the  decisions  in  the  House  of 
Lords.    It  may  be  that  the  presence  of  a  *'  com- 
pensation clause,"  especially  where  the  compen- 
sation is  to  come  from  others  than  those  who  do 
the  act  for  which  compensation  is  to  be  made, 
is  a  matter  to  which  considerable  weight  ought 
to  be  given  on  a  question  of  construction;  out 
I  cannot  think  that  there  is  no  fetter  on  construc- 
tion left.      The  presumption  in  favour  of  the 
common  law  right  of  support  should  still  prevent 
the  court    from    construing  "large   words"  aa 
freely  as  if  no  such  presumption  existed.    Now, 
the  words  of    the  compensation  clause  in  the 
present  Act  are  aa  follows :     [His  Lordship  read 
the  clause,   and  continued :]    It  appears,  there- 
fore,  that  any  person  who    suffers  damage  in 
his  allotment  by  the  "searching    for,   winning, 
and  working  of  the  mines  and  quarries  "  therein, 
or  by  the  laying  or  repairing  of  waggon-waye, 
and  a  number  of  other  maUers,  the  damages 
resulting    from    which    last-mentioned    causes 
wonld  be  obviously  small,  is  to  complain  to  one  or 
more  justices,  who  are  to  inquire  into  the  com- 
pensation in  a  summary  way,  and  to  finally  settle 
and  determine  the  damages  sustained   by  such 
person,  which  damages  are  to  be  borne  hy  the 
occupiers  of  the  several  allotments  rateably  in 
proportions  to  be  fixed  by  the  justices,  with  a 
liability  to  distress  in  default  of  payment.    It 
will  be  observed  that  the  damages  from  whatever 
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cause  are  to  be  paid  by  the  occupiers,  not  by  the 
owners  and  proprietors  of  the  allotments,  who  are 
mentioned  a  few  lines  later,  and  that  the  summary 
inquiry  before  the  justices  to  finally  settle  the 
damages  recoverable  from  the  occupiers  by 
distress  seem  very  unsuitable  to  the  fixing  of  the 
large  damages,  bat  suitable  rather  to  the  recovery 
of  small  damages.  Oompare  the  provisions  on 
pp.  45  to  49  of  the  Act  in  the  Coniett  case  (13 
GhBO.  3,  c.  Ixvii.).  It  is  true  you  find  the  same 
collocation  of  damages  from  various  causes ;  bnt 
these  damages  are  to  be  paid  primarily  not  by 
the  occupants  but  from  a  fund  resulting  from  the 
rents  of  lands  allotted  to  justices  as  trustees  for 
the  very  purpose  of  providing  compensation  to 
sersons  injured  by  the  working  of  the  mines.  It 
IS  true  that  there  is  a  provision  that  if  the  fund 
formed  by  the  clear  rente  and  profite  is  deficient, 
-the  deficiency  may  be  recovered  from  the  owners 
or  occupiers  of  all  the  several  allotments  rateably 
in  proportion  to  value,  and  may  be  recovered  by 
distress.  Bnt  it  is  provided  (p.  49)  "  that  every 
occupier  or  tenant  who  shall  have  paid  snch 
damages  as  aforesaid  shall  and  may  deduct  and 
retain  out  of  his  or  her  rent  or  rents  so  much 
money  as  he  or  she  shall  so  pay."  I  am  not 
saying  that  mere  inadequacy  of  the  statutory 
compensation  would  justify  a  limitation  of  the 
"  la^e  words  "  of  definition  of  damages.  Bnt  I 
think  that  the  consideration  of  the  class  of  persons 
on  whom  the  liability  to  pay  the  compensation  is 
thrown  may  make  it  right  to  put  a  narrow  meaning 
on  the  words  defining  the  damages  for  which 
compensation  is  to  be  given.  With  regard  to  the 
Conteti  case  {libi  «up.)  itself,  I  am  not  sure  that  it  is 
oonsistent  with  the  observations  of  LordDavev  in 
New  SkarUlon  CoUieriei  Company  v.  Earl  of 
Westmorland  {ubi  »up.),  to  which  I  have  already 
called  attention.  It  clearly  would  not  be  consistent 
with  those  observations  but  for  the  differences  in 
the  sources  from  which  the  compensation  is  to  be 
paid.  It  may  be,  however,  that  Lord  Davey's 
observations  as  to  the  payment  of  compensation, 
rather  importing  that  the  thing,  the  doing  of 
which  is  to  be  compensated  for,  is  wrong,  than 
-that  it  is  right,  only  apply  where  the  compensa- 
tion is  paid  by  the  person  that  acts.  Be  this  how 
it  may,  it  seems  to  me  that  the  finding  of  Lord 
Esher  that  the  only  damage  which  could  be  done 
by  underground  working  would  be  by  causing  a 
subsidence  of  the  surface  does  not  bind  us  to-day, 
because  it  is  a  finding  of  fact  in  a  particular  case 
arrived  at  by  consideration  of  the  words  of  a 
particular  instrument  which  had  to  be  constrned 
in  that  case,  and  is  not  a  judgment  laying  down 
a  canon  of  construction.  I  can  conceive  myself 
injuries  which  might  be  caused  by  underground 
working  other  than  "  letting  down  the  surface." 
It  seems  to  me  that  underground  working  might 
affect  the  springs  and  streams  and  wells  on  the 
surface,  and  I  am  not  sure  that  underground  work- 
ing might  not  afFect  the  surface  or  the  buildings  on 
the  surface  by  vibration  without  actually  letting 
the  surface  down.  The  case  is  near  the  border 
line;  but  I  am  not  prepared  to  hold  that  the 
terms  of  the  compensation  clause  are  sufficiently 
plain  and  unequivocal  to  make  it  right  that 
we  should  hold  that  there  is  by  necessary  im- 
plication power  given  to  the  mineral  owner  to 
let  down  the  surface  in  a  case  in  which  there  is 
no  express  power,  and  the  general  powers  con- 
strned by  them  selves  would  not  include  such  a 


power.    I  think  the  decision  of  Far  well,  J.  ooght 
to  be  affirmed. 

RoHES,  L.J. — I  have  felt  great  doubt  about 
this  case,  chiefly  because  of  certain  passages  in  ih» 
judgments  of  the  Court  of  Appeal  in  Cojuttt  Water- 
worki  Company  v.  Bitson  (uSt  mp.),  a  case  which, 
in  certain  of  its  features,  has  a  great  similaiify 
to  the  present.  The  principle  on  which  an  Allot- 
ment Act  such  as  we  have  to  consider  here  oaght 
to  be  construed  is  clear.  The  surface  owner  has 
presumably  a  right  of  support,  and  that  right  can 
only  be  taken  away  when  the  Act  does  so  neces- 
sarily or  by  plain  indication.  As  Baggallay,  LJ. 
said  in  Bell  v.  Love  (48  L.  T.  Hep.  592 ;  10  Q.  B. 
Div.  547,  at  p.  562),  "  It  is  essential  that  the  in- 
tention of  the  Legislature  should  be  expressed  in 
language  as  to  which  there  can  be  no  reasonable 
question  or  doubt "  ;  and  general  powers  of  work- 
ing conferred  on  the  mine  owner,  however  large, 
will  not  be  held  to  take  away  the  right  of  support 
if  the  general  powers  are  not  inoonsietent  with 
the  right.  As  the  Lord  Chancellor  put  it  with 
ref erence.to  a  colliery,  in  New  fiharUton  CoUierie$ 
Company  v.  Earl  of  Weitmorland  (ubi  tup.) :  "The 
mere  fact  of  giving  a  right  to  sink  pite  and  to 
work  or  to  get  coal  does  not  of  itself  establish  a 
right  to  get  rid  of  that  which  is  the  common  law 
right  of  the  surface  owner  to  have  his  surface 
undisturbed."  Applying  this  principle  of  con- 
struction to  the  case  before  me,  the  oondusion  I 
have  come  to  is  that  the  Act  in  question,  con- 
strued as  a  whole,  does  not  clearly  take  away 
from  the  surface  owners  their  right  of  support, 
and  that,  accordingly,  the  decision  of  Farwell,  J. 
must  be  affirmed.  The  passages  in  the  judgments 
in  Coneett  Waterworke  Company  v.  MitBon  [iibi 
tup.),  referred  to  above,  must  be  construed  with 
reference  to  the  special  provisions  of  the  Inclosnre 
Act  which  the  court  had  there  to  deal  with. 
Having  thus  stated  the  conclusion  I  have  come 
to,  I  need  only  consider  the  provisions  of  the  Act 
in  the  present  case,  and  make  a  few  brief  obse^ 
vations  on  some  of  the  more  important  clauses. 
Fiist,  as  to  the  reservations  and  powers  in  favour 
of  the  Bishop  of  Durham,  his  suooessors  and 
assigns  (pp.  11  and  12).  These  words,  no  doubt 
mention  large  reservations  and  powers,  bnt  they 
are  general,  and  can  be  given  effect  to  consistently 
with  the  allottees  having  the  right  of  supp<»t 
Such  reservations  and  powers  cannot  be  distin- 
guished in  substance  from  the  reservations  and 
powers  in  the  Act  considered  in  Bell  v.  Love  (48 
L.  T.  Bep.  592 ;  10  Q.  B.  Div.  547,  559,  562;  on 
appeal,  51  L.  T.  Hep.  I ;  9  App.  Gas.  286,  289), 
which  were  held  not  inconsistent  with  the  sarfaoe 
owner  having  the  right  of  support.  The  words 
"as  fully  and  freely  as  he  or  they  might  or 
could  have  had  and  enjoyed  the  same. in  cass 
this  Act  had  not  been  made  "are  similar  to 
those  used  in  the  Act  considered  in  Beli  v.  Lave 
(ubi  sup.),  and,  as  pointed  out  by  Baggallay,  L.J. 
and  also  in  the  House  of  Lords,  in  that  case 
those  words  must  be  constrned  bearing  in  mind 
the  fundamental  fact  that  the  allotments 
have  been  made  by  the  Act  in  favour  of  the 
surface  owners,  who  bare  prima  facie  the  right 
to  support.  So  far,  then,  I  consider  the  present 
case  covered  by  the  decision  in  Bell  v.  Love  («M 
sup.).  But  then  come  the  words  "and  that  withont 
making  or  paying  any  satisfaction  for  so  doing," 
and  it  is  with  reference  to  somewhat  similar— 
though  not  identical — words  in  the  Act  considered 
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in  Conieti  WaterworJca  Company  v.  Bitson  {uhi 
tup.)  that  Bome  of  tihe  passaKes  in  the  judgments 
occar  which  have  occasioned  me  difficulty  in  the 
present  case.    I  am  bound  to  say  that  I  cannot 
fully  follow  or  appreciate  the  force  of  some  of 
the  obaervations  in  the  pasBatjes  in  question.    I 
cannot  myself  see  why  the  words  in  question  ai-e 
not   quite  consistent    with   the   surface  owners 
having  the  right  of  support.      The  expression 
"  without  making  or  paying  any  satisfaction  for 
so  doing "  means  to  my  mind — after  I  find  that 
"  BO  doing  "  means  doing  something  not  invoMng 
the  right  to  let  down  the  surface — meraly  not 
making  or  paying  any  satisfaction  for  doing  any 
of  the  acts  authorised  or  enumerated,  and  is  not 
dealing  with  or  considering  the  act  of  letting 
down  the  surface.    At  any  rate,  that  is  the  con- 
clusion I  come  to  in  the  present  case,  notwith- 
standing what  was  said  in   Contetl   Wateneorlcs 
Company  t.  Sitton  {ubi  $up.).    That  being  so,  all 
that  remains  for  me  to  consider  is  the  compensa- 
tion clause  beginning  at  p.  12.    Again  there  are, 
I    admit,   some  passages  in  the  judgments  in 
Contett  Waterworks  Company  v.  RiUon  {uhi  lup.) 
with  reference  to  the  compensation  clause  there 
considered  which  have  caused  me  considerable 
difficulty,  for  those  judgments  are  of  the  Court 
of  Appml,  and  would  or  might  bind  me  if  the 
compensation  clause  there  had  been  identical  with 
that  in  the  present  case.    But  the  two  clauses  are 
not  identical.    I  need  not  enumerate  the  differ- 
ences.   Some  of  them  have  been  already  referred 
to  by  the  Lord  Justice  in  his  judgment  just 
delivered,  and  all  I  need  say  is,  after  a  careful 
consideration  of  the  compensation  clause  in  the 
present  case,  that  the  Legislature  has  not  made  it 
clear  that  it  was  contemplating  compensation  for 
damage  arising  from  letting  down  the  surface. 
The  words  "  searching  for,  winning,  and  working 
the  mines  and  quarries  within  and  under  their 
nepeotive  allotments "  are  quite  general,  and  I 
cannot  gather  from  the  use  ot  the  word  "  working  " 
— a  very  general  word  and  of  large  import — even 
coupling  it  expressly  with  the  word  "  under  "  the 
allotments,  that  the  Let^slature  must  have  con- 
templated damage  arising  from  letting  down  the 
snruoe.  This  view  is  fortified  by  the  provision  that 
the  persons  who  have  to  pay  the  compensation  are 
only  "  occupiers  "  of  the  allotments,  and,  more- 
over, occupiers  excluding  the    occupier  of  the 
allotment  damaged.    The  result  is  that,  in  my 
opinion,  the  appeal  must  be  dismissed. 
Cozbns-Hasdy,  L.J. — ^I  agree. 

Appeal  dismisied. 

Solicitors  for  ihe  appellants,  MUIcb,  Jennings, 
While,  and  Foster. 

Solicitors  for  the  respondents,  Meredith, 
Roberts,  and  Mills,  agents  for  O,  W.  Jennings, 
Bishop  Auckland. 


HIGH    COURT   OF   JUSTICE. 


OHANOEEY  DIVISION. 

April  19  and  20. 

(Before  Buckley,  J.) 

Be  South  Afbican  Supply  and  Cold 
Stobaqe  Company  Limited  ;  Wild  v.  The 
Company,  (a) 

Company — "  Winding-up  for  the  purpose  of  reeon- 
strueiton  or  amMgamation  " — Beconstruetion  or 
amalgamation — Meaning  of  words. 

Neither  of  the  words  "  reconstruction  "  nor  "  amal- 
gamation" has  any  definite  legal  meaning :  each 
is  a  commercial Jerm,  and  even  as  such  bears  no- 
exact  definite  meaning;  and  in  every  case  the 
question  is  whether  the  transaction,  regarded  a» 
a  whole,  is  one  which,  notviithstanding  the  absence 
of  any  formal  reference  to  the  words,  is  neverthc' 
less,  as  a  matter  of  substance-nnd  fact  and  in  the 
meaning  of  commercial  men,  comprehended  in- 
the  term  "  reconstruction  "  or  "  amalgamation." 

"  Beconstruetion  "  involves  the  carrying  on  of  tuh- 
stantially  the  same  business  by  substantially  the 
same  persons ;  but  it  does  not  necessarily  involve 
that "  all "  the  assets  or  the  liabilities  shall  pass 
over  to  the  new  or  resuscitated  company,  or  that 
"  all "  the  old  shareholders  shall  be  shareholden 
therein. 

"Amalgamation"  involves  the  blending  of  two 
concerns  into  one  :  "  substantially  "  the  whole  of 
the  two  undertakings  must  pass,  and  "  substan- 
tially "  all  the  corporators  mtist  be  parties ;  and 
it  m.ay  talce  place  by  the  transfer  of  two  under- 
takings to  a  new  corporation,  or  by  the  continu- 
ance of  both  undertakings  on  the  terms  that  the 
shareholden  of  one  shaU  become  shareholders  of 
the  other. 

The  question  involved  in  these  actions  and  sum- 
monses was  the  proper  meaning  to  be  attributed 
to  the  words  "  reconstruction  "  and  "  amalgama- 
tion "  as  used  in  the  articles  of  association  and. 
trust  deeds  of  the  respective  companies. 

The  South  African  Supply  and  Cold  Storage- 
Company  Limited  (hereinafter  called  the  Supply 
company)  was  incorporated  in  1899  witJh  a. 
memorandum  of  association  which  gave  power, 
among  other  things : 

To  aznugamate  with  any  other  company  having 
ohjeota  altogether  or  in  part  similar  to  those  of  this 
oompany  ;  To  aell  the  undertaking  of  the  company 
or  any  part  thereof  for  snoh  oonaideration  aa  the  oom- 
pany  may  think  fit,  and  in  particular  for  shares  or 
debentniea,  debenture  stock,  or  other  seanrities  of  any 
other  company  having  objects  altogether  or  in  part 
aimilar  to  those  of  this  company. 

The  initial  capital  of  the  company  was  450,0002. 
divided  into  150,000  7  per  cent,  cumulative  pre- 
ference shares  and  300,000  ordinary  shares,  all  of 
12.  each  ;  and  it  was  provided  that  the  preference 
shares,  in  addition  to  their  dividend,  should  have 
"  the  right  in  the  event  of  a  winding-up  for  the 
purpose  of  reconstruction  or  amalgamation  to  a 
bonus  of  15  per  cent,  on  their  par  value,"  and 
priority  as  to  dividend,  return  of  capital,  and 
bonus. 

Clause  159  of  the  articles  gave  power  in  the 
usual  form  to  the  liquidator   in   a  winding-up 

(a)  Reported  b;  A.  L.  Hobsis,  Era.,  Barriater-at-Law, 
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(whether  rolantarj  or  otherwise)  to  dtstribnte  any 
part  of  the  assets  in  specie. 

Shortly  after  its  inoorporation  the  Supply  com- 
pany made  an  issue  of  debenture  stock  to  the 
amount  of  1,000,0002.,  and  by  a  trust  deed  dated 
the  14th  July  1899  the  company  charged  certain 
assets  in  favour  of  the  Ocean  company  as  trustees 
to  secure  the  same.  By  clause  10  of  that  deed 
it  was  provided  that  the  security  should  become 
enforceable  {inter  alia)  "  If  an  order  shall  be  made 
or  an  effective  resolution  shall  be  passed  for  the 
winding-up  of  the  company";  and  the  first  con- 
dition indorsed  on  the  debentures  provided 
that :  "  Any  of  the  stock  not  previously  redeemed 
will  be  redeemed  when  and  so  soon  as  the 
security  hereby  constituted  becomes  enforce- 
able that  is  to  say,  at  the  rate  of  107i.  10*. 
for  eyery  1002.  of  the  stock  in  the  event 
of  the  said  security  becoming  enforceable  by 
reason  of  a  voluntary  winding-up  for  the  purpose 
of  reconstruction  or  amalgamation,  but  other- 
wise   .    .    ."  at  par. 

In  Feb.  1902  tbe  Imperial  Gold  Stora«e  and 
Supply  Company  Limited  (hereinafter  called  the 
Imperial  company)  was  incorporated  with  a 
capital  of  650,01)02.  in  ordinary  shares,  in  order  to 
carry  on  business  in  competition  with  the  supply 
company. 

Later  on  in  the  same  month  a  company  called 
the  South  African  and  Australasian  Supply  and 
Oold  Storage  Company  Limited  (hereinafter 
'  called  the  Australasian  company)  was  incor- 
porated with  a  capital  of  1,150,0002.  divided  into 
150.000  cumulative  7  per  cent,  preference  shares 
and  1,000,000  ordinary  shares,  all  of  12.  each.  Its 
objects  weie  (inter  <dia)  to  take  over  and  cany  on 
as  a  going  concern  tbe  business  of  the  Supply 
company  together  with  the  goodwill  and  certain 
assets  thereof,  and  it  took  the  usual  powers  tj 
amalgamate  with  other  companies  and  to  sell  its 
undertaking  or  part  thereof  for  shares  and  deben- 
tures. 

The  memorandum  also  provided  that : 

In  OMB  of  winding-up  for  the  pnrpose  of  reoonstraolion 
or  amalgamation,  there  shall  be  paid  to  the  holders  of 
the  nid  (preferenoe)  ehues,  in  addition  to  the  amonnt  of 
the  oapital  paid  up  thereon,  a  bonne  of  15  per  cent,  on 
their  par  value.    .    .    ." 

On  the  27th  Feb.  1902,  two  days  after  its 
incoi-poration,  the  Australasian  company  entered 
into  an  agreement  with  the  Supply  company 
to  buy  from  the  latter  its  business  and  premises 
and  certain  of  its  assets  at  the  price  of  1,(XK),0002., 
to  be  paid  and  satisfied  as  to  333,3332.  by  fully- 
paid  ordinary  shares,  as  to  150,0002.  by  fully-paid 
preference  shares,  and  as  to  116,6502.  by  detien- 
tnre  stock  of  tha  purchasing  company,  and  as  to 
the  balance  in  cash.  The  purchase  did  not 
include  assets  of  the  vendor  company,  couBisting 
partly  of  cash  and  investments  to  the  value  of 
over  one  million  and  a  half. 

In  May  1902  a  company  called  the  Cold  Storage 
Trust  Limited  was  incorporated  with  a  capiuil 
of  618,0002.  in  ordiuary  shares  of  12.  each,  which 
was  subsequently  increased  by  the  creation  of 
150,000  preference  shares  of  12.  each.  The  Supply 
company  had  meanwhild  increased  its  ordinary 
share  capital  from  300,0002.  to  309,0002.  j  bo  that 
the  preference  share  capital  of  the  Cold  Storage 
Trust  was  <  qual  to  and  its  ordinary  share  capital 
was  double  tliat  of  the  Supply  company. 


The  Australasian  company  subsequently  made  an 
issue  of  500,0002.  debenture  stuck ;  and  by  a  truit 
deed  dated  the  5th  Aug.  1902  tbe  company 
charged  part  of  its  property  in  favour  of  the 
Ocean  company  as  trustees  to  secure  the  same. 
The  deed  and  the  conditions  indorsed  on  the 
debentnies  were  to  the  same  effect  as  in  the  case 
of  tbe  Supply  company,  except  that  tbe  premiam 
payable  in  the  event  of  a  "  voluntary  winding-up 
for  the  purpose  of  reconstruction  or  amalgama- 
tion "  was  52.  ir  stead  of  72.  10s. 

The  Australasian  company,  having  under  the 
agreement  of  the  ?7th  Feb.  1902  become  the 
purchasers  of  tbe  business  and  part  of  the  assets 
of  the  Supply  company,  now  arranged  to  sell 
what  it  had  bought,  together  with  the  accretions 
thereto  and  its  cash  working  capital,  to  tbe 
rival  competing  Imperial  company  for  1,650,0002.; 
and,  in  pursuance  of  this  arrangement,  certain 
"  heads  of  agreement "  were  entered  into  on  the 
11th  Aug.  1902  which  were  afterwards  embodied 
in  a  more  formal  agreement  entered  into  on  tbe 
fSth  May  1903.  The  purchase  price  was  fixed  aa 
being  the  equivalent  of  the  share  and  debentnte 
capiUl  of  the  Australasian  company,  plus  a  sam 
of  150,0002.  which  by  the  pgreementa  was  to  be 
paid  to  certain  persons  interested  in  the  Imperial 
company,  and  which  was  to  represent  the  good- 
will of  that  company.  The  purchase  money  was 
payable  in  shares  of  the  Imperial  company, 
whereby  the  Supply  company,  through  its  holding 
in  tbe  Anstntlasian  company,  and  through  that 
company's  holding  in  the  Imperial  company, 
became  largely  interested  in  the  Imperial  com- 
pany, its  rival  in  business. 

The  "  heads  of  agreement  "  contained  a  provi- 
sion (clause  15),  reproduced  in  the  formal  agree- 
ment, that  the  Australasian  company  should  be 
entitled  to  retain  out  of  its  assets  n.  sum  of  5002. 
for  liquidation  expenses,  but  they  did  not,  nor  did 
the  formal  agreement,  specifica'ly  provide  for  that 
company  going  into  liquidation.  However,  at  a 
meeting  of  the  Australasian  company  heJd  in 
Sept.  1902,  speeches  were  made  by  the  chairman 
and  others  showing  that  the  directors  contem- 
plated that  the  sale  should  be  made  so  as  to  give 
shares  and  debentures  in  the  Imperial  company 
in  exchange  for  the  shares  and  debenture  stock 
of  the  Australasian  company. 

Similarly,  at  a  meeting  of  the  Supply  company 
held  in  Deo.  1902  the  chairman  referred  to  an 
agreement  (next  hereinafter  meutioned)  for  a  sale 
of  the  remaining  assets  to  the  Cold  Storage  Trust 
He  stated  that  that  was  the  last  annual  general 
meetincr  which  would  be  held,  and  that  the  next 
meetiog  would  be  for  the  purpose  of  formally 
putting  the  company  into  liquidation;  and  that 
the  contemplated  sale  would  give  to  the  share- 
holders of  the  Supply  company  shares  of  the 
Gold  Storage  Trust  in  exchange  for  their  present 
holdings. 

By  an  agreement  dated  the  26th  Feb.  1903  the 
Supply  company  agreed  to  sell  to  the  Cold  Storage 
Trust  the  assets  retained  on  the  sale  to  the 
Australasian  company,  including  the  shares  in 
that  company  received  as  the  purchase  price,  but 
excluding  a  sum  of  nearly  300,0302.  retained  to 
answer  the  debts  of  the  vendor  company  with  a 
considerable  margin.  The  consideiation  for  this 
second  sale  by  the  Supply  company  was  the  whole 
capital  of  the  Gold  Storage  Trust— viz.,  618,000 
ordinary  shares  and  I50,(^  preferenoe  shares 
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which'  woTiId  give  two  ordinaiy  Ciold  Storage 
Tmst  shares  for  each  ordinary  Supply  company 
share  and  one  preference  Gold  Storage  Tmst 
share  for  each  preference  Supply  company  share. 
The  Imperial  company  having  meanwhile  in- 
creased its  capital  to  2,000,000{.,  a  formal  agree- 
ment was  entered  into  on  the  28th  May  1903 
hetween  the  four  companies  to  carry  out  the  sale  by 
the  Aastralasian  company  to  the  Imperial  company 
of  what  it  had  bought  from  the  Supply  company, 
as  armnged  by  the  "  heads  of  agreement." 

In  May  and  Jnne  1903  a  special  resolution  was 
passed  and  confirmed  for  winding-ap  the  Austral- 
asian company,  -and  the  speeches  at  the  meetings 
were  to  the  same  effect  as  in  the  previous 
September. 

In  June  and  Jnly  1903  the  Supply  company  simi- 
larly went  into  voluntary  liquidation,  and  at  the 
first  meeting  the  chairman  explained  the  situation, 
and  said  that  the  shares  in  the  purchasing  com- 
pany would  be  available  for  distribution  in  the 
winding-up ;  and  this  was  followed  in  Nov.  1903 
by  an  extraordinary  resolution  authorising  the 
liquidators  to  distribute  these  shares  in  specie. 

Tbe  plaintiff  Wild,  a  debenture  stockholder  of 
the  Supply  company,  brought  an  action  on  behalf 
of  himself  and  the  other  stockholders  against  the 
company  and  the  Ocean  company  as  trustees, 
asking  for  a  declaration  that  the  stockholders 
were  entitled  to  be  paid  off  with  the  premium  of 
71.  10(. ;  and  a  debenture  stockholder  in  the 
Australasian  company  brought  a  similar  action 
against  that  company. 

The  liquidators  of  the  two  companies  also  took 
out  originating  summonses  raising  the  questions 
as  to  the  rights  of  their  respective  preference 
shareholders  to  receive  the  bonuses  of  15  per  cent. 

The  two  actions  and  the  two  summonses  thus 
involved  the  same  point — viz ,  whether  in  the 
case  of  each  of  the  liquidating  companies  there 
had  been  a  "  winding-up  for  the  purpose  of  recon- 
struction or  amalgamation  "  ;  and  they  were  all 
heard  together. 

Cave,  K.C.  and  Athton  Grots  for  the  plaintiffs 
in  both  actions. — Both  companies  went  into 
voluntary  liquidation  "  for  tbe  purpose  of  recon- 
struction or  amalgamation,"  and  the  debenture 
stockholders  are  therefore  entitled  to  the  premium 
referred  to  in  the  trust  deeds.  They  both  had 
express  power  to  sell  for  shares  and  securities  of 
another  company,  and  it  was  in  pursuance  of 
that  power  that  the  Supply  company  made  the 
two  sales  of  its  assets.  It  is  immaterial  that  the 
liabilities  were  not  taken  over,  bat  were  provided 
for  by  the  sum  retained  out  of  the  assets ;  nor 
does  it  make  any  difference  that  reconstruction 
is  not  mentioned  in  the  resolutions  to  wind-up. 
Tbe  intention  is  that  the  old  company  shall  come 
to  an  end,  and  that  its  shareholders  shall  become 
shareholders  in  another  company  ;  and  that  is 
sufficient.  In  the  case  of  the  Australasian  com- 
pany, the  effect  of  the  proceedings  was  perhaps 
to  bring  about  an  amalgamation  rather  than  a, 
reconstruction.  Neither  word  has  any  fixed 
technical  meaning,  and  it  is  really  a  question  of 
intention : 

Bookley  on  CompaoiM,  8th  edit.,  p.  446 ; 

Pklmer's  Company  Freoedenta,  part  1,  8th  edit. 
(Beconstraotion — Amtl^mation) ; 

Undley  on  Companies,  6th  edit.,  vol.  2,  pp.  1200, 
1211. 


They  also  referred  to 

Ntw  ZttUand  Oold  Ettraetion  Company  v.  Peacock, 

70  L.  T.  Bep.  IIQ ;  (1894)  1  Q.  B.  622  ; 
Boop*r    V.   Wtttem  Countta*    and  South    Wales 

Telephons  Company,  68  L.  T.  Bep.  78  ; 
Pulbrook  V.   New   Civil  Bervies   Corporation,  26 

W.  E.  11. 

Jenkins,  E.C.  and  C.  A.  Bennett  for  the 
preference  shareholders  in  the  Australasian  com- 
pany.— The  "  heads  of  agreement "  show  that  a 
lusion  of  the  Australasian  and  Imperial  com- 
panies was  intended  to  be  brought  about,  and 
that  amounts  to  an  "amalgamation  "  in  fact,  how- 
ever else  the  transaction  may  be  described.  The 
word  has  no  precise  meaning,  and  all  the  atten- 
dant circumstances  may  be  considered  to  show 
the  real  intention.    They  referred  to 

WaU  V.  London  and  Northern  Assets  Corporation, 
79  L.  T.  Bep.  249 ;  (1898)  2  Ch.  469. 

Buckmaster,  K.C.  and  Wilis,  for  preference 
shareholders  of  the  Supply  company,  adopted  the 
same  line  of  argument. 

Atthury,  K.O.  and  Vernon  for  the  ordinary 
shareholders  in  the  Supply  company.  —  The 
premiums  are  not  payable,  because  there  has  been 
neither  a  reconstruction  nor  an  amalgamation. 
The  word  "reconstruction"  properly  refers  to  t^e 
sort  of  transaction  dealt  with  by  sect.  161  of  the 
Companies  Act  1862,  and  in  this  case  th^re  was 
no  stipulation  that  the  old  shareholders  should 
have  any  right  to  acquire  the  new  shares :    - 

Fo$ter  V.    Borax  Company,  83   L.  T.   B^p.   638 ; 
(1901)  1  Ch.  326. 

A  reconstruction  necessarily  implies  that  the  old 
corporators  and  the  assets  should  substantially 
remain,  that  the  assets  and  liabilities  should  not 
be  divorced,  and  that  the  old  company  should 
not  continue.  In  this  case,  non  constat  that  the 
corporators  would  remain  the  same,  for  they  had 
no  rights  against  the  purchasing  company  to 
acquire  its  shares.  An  amalgamation  involves 
the  same  idea  as  a  reconstruction,  plus  the 
existence  of  two  companies,  who  intend  to  come 
together.  Neither  of  the  transactions  brought 
about  a  reconstruction  or  au  amalgamation ;  they 
were  sales  and  nothing  more. 

Norton,  E.C.  and  Kirby  for  the  liquidators  of 
both  companies. — There  has  been  neither  recon- 
struction nor  amalgamation  in  either  case.  On 
the  two  sales  by  the  Supply  company  a  very  large 
amount  of  assets  was  excepted,  and  the  liabilities 
were  not  taken  over,  which  is  inconsistent  with 
reconstruction ;  and  there  was  certainly  no  amal- 
gamation of  the  Supply  company  with  any  other. 
There  was  no  reconstruction  of  the  Australasian 
company,  because  the  Imperial  company,  which 
bought  it  up,  was  already  an  independent  existing 
company.  There  was  also  no  amalgamation, 
because  the  liabilities  were  not  taken  over,  and 
the  shares  given  as  the  purchase  consideration 
were  not  necessarily  distributable  among  the 
members  of  the  Australasian  company,  but  might 
have  been  sold  on  the  market;  so  that  two  essen- 
tial characteristics  of  an  amalgamation  were 
wanting. 

Qatey  for  the  Ocean  company. 

BucELBY,  J. — I  need  not  trouble  yon,  Mr. 
Cave.  There  are  here  four  matters,  two  in  each 
of  two  companies  —  first  a  summons  in  the 
winding-up  raising  a  question  as  to  the  rights  of 
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the  preference  shareholders  in  the  companies,  and 
^deoentare- holder's  action  raising  as  regards  the 
debantnre-holders  of  the  oompanj  in  each  case 
One  and  the  same  question.  The  whole  point 
inyolved  is  whether  the  preference  shareholders 
in  each  company  and  the  debentare-holders  in 
each  oompanv  are  entitled,  as  regards  the  share- 
holders, to  a  bonus  of  15  per  cent.,  and  as  regards 
the  debenture- holders  to  a  bonus  of  7^  per  cent., 
because  the  company  has  been  wound-up  for  the 

?nrpose     of    reconstruction    or    amalgamation, 
'he  whole  question  I  have  to  determine  is,  whether 
in  the  case  of  each  of  these  two  companies  there  has 
or  has  not  been  a  winding-up  for  the  purpose  of 
reconstruction    or  amalgamation.      As    regards 
those  words,  I  conceive    that  neither  the  word 
"  reconstruction "    nor    the    word   "  amalgama- 
tion" bears  any  definite  legal  meaning  at  all. 
It  is  not  a  legaU  it  is  a  commercial  expression, 
and  each  of  them  as  a  commercial  expression, 
I  think,  bears  no  exact  definite  meaning.    It  is  a 
matter  to  be  looked  into  in  each  case,  whether 
the  transaction  is  such  as  that,  in  the  meaning  of 
commercial  men,  the  action  is  one  which  is  com- 
prehended under  that  term  "  amalgamation  "  or 
"  reconstruction."    Beyond  that,  1  have  to  con- 
sider whether  the  winding-up  is  "for  the  purpose 
of  "  such  reconstruction  or  amalgamation.    Now, 
that  question  will  not  be  answered  simply  by 
reading  the  resolutions  for  liquidation  and  seeing 
whether  they  are  expressed  to  be  "  for  the  pur- 
pose "  I    have    referred    to.    I    must    examine 
whether,    as    a   matter   of     substance    and   of 
-fact,  the  liquidation  or  winding-up  was  arrived 
At  for  the  purpose  of  reconstruction  or  amal- 
gamation— whether  the  transaction  fell  within 
either  of    those    two    words.      The    facts    with 
which  I  have    to  deal  are  these  :   There    was 
a    company   incorporated    in   1899   called  the 
South  African   Supply  and  Cold  Storage  Com- 
pany    Limited,    whom     I    call     the     Supply 
company.     Their  capital  consisted  of   300,000(. 
in    ordinary'  shares   and   150,0002.   in    prefer- 
ence   shares,    all  of   12.  each,   but   at   a   date 
which    I  have  not  heard  detinitely  the  ordinary 
shares  were  increased  by  90002.  Therefore,  for  the 
purpose  of  all  I  have  to  say,  the  Supply  company 
was  a  company  with  309,0002.   in   ordinary  and 
150,0002.  in  preference  shares.    Its  memorandum 
of  association  provided  for  its  carrying  on  busi- 
ness in  the  supply  of  meat  and  cold  storage, 
supplying  it  to  countries  where  it  would  have  to 
be  carried  under  the  protection  of  cold  storage, 
and  a.  great  many  subsidiary  objects,  including  a 
power  to  amalgamate  with  any  other  company 
having  objects  altogether  or  in  part  similar  to 
those    of   this  company ;    and  clause  5    of  the 
memorandum  provides  that  the  preference  shares 
shall  confer  on  the   holders  the  right  "  in  the 
event    of    a    winding-up    for   the    purpose   of 
reconstruction    or    amalgamation"   to  a  bonus 
of  15  per  cent,  of  their  par  value.    The  articles  of 
association  provided,  by  lart.  159,  for  the  divi- 
sion of  assets  in  a  winding-up  in  specie  with  the 
sanction  of    an  extraordinary    resolution ;    and 
if  thought  fit — that  is  to  say,  if  the  resolution  so 
provided — such  division  might  be   made  other- 
wise than  in  accordance  with  the  legal  rights 
of  the  members  of  the  company,  except  where 
defined  by  the  memorandum  of  association.    The 
Australasian  company  was   incorporated  on  the 
25th  Feb.  1902  with  a  capital   of   1,000,0002.  in 


ordinary  shares  and  150,0002.  in  preference  shares, 
with   a   similar   provision   as   to   the  rights  of 
shareholders — not  in  identically  the  same  words ; 
it  is  there,  by  way  of  proviso,  "  provided  never- 
theless that  in  case  of  winding-up  for  the  purpose 
of  reconstruction  or  amalgamation,  there  shall  be 
paid  a  bonus  of  15  per  cent.,"  exactly  the  same 
in  substance  although  not  in  the  exact  collocation 
of  words  ;  and  art.  161  of  this  company  contained 
exactly  the  same  proviso  with  regard  to  specie. 
The  Supply  company  created  deMutnres  to  the 
extent  of  100,0002.,  which  were  to  be  enforceable 
if  an  effective  resolution  should  be  passed  for  the 
winding-up  of  the  company,  and  with  a  clause 
which  provides  that  when  the  security  becomes 
enforceable  the  stock  may  be  redeemed  at  1072. 10>. 
for  every    1002.,  in  the  event  of    the    security 
becoming  enforceable  by  reason  of  a  voluntaiy 
winding-up  of  the  company  for  the  purpose  of 
reoonstroction  or  amalgamation,  but  otherwise 
simply  at  par.  The  Australasian  company  oreated 
debentures  to  the  extent  of  500,0002.  with,  I  think, 
precisely  similar  provisions  as  to  a  72.  I0«.  bonus  to 
its  debeaiture-holders  in  the  event  of  a  winding-up 
tor  the  purpose  of  reconstruction  or  amalgamatioa. 
After  tbe  Supply  company  had  been  incorporated 
in  1899,  and  carried  on  business  for  some  time, 
there  was  incorporated  on  the  19fch  Feb.  1902  a 
rival  company,  the  Imperial  Gold  Storage  and 
Supply    Company  Limited,   with    a    capital  of 
650,0002.  in   ordinary   shares,  and  there  was  a 
prospect  of  competition.    In  that  state  of  things, 
on  the  27th  Feb.  1902,  the  Australasian  company, 
which  had  just  been  incorporated,  entered  into  an 
agreement  with  the  Supply  company  for  the  pur- 
chase of,  shortly  stated,  the  business  of  the  Supply 
company  and  the  business  premises  of  the  Supply 
company,  but  not  including  a  very  large  amount 
of  assets  of  the  Supply  company,  amoun4»n(^,  in 
fact,  to  1,665,0002.,  or  something  of  that  kind, 
which    were     investments,    cash    and     varioos 
things ;  and  the    consideration  which  was  to  be 
payable  by  the  Australasian  company  for  that 
was  1,000,0002.,  as  to  333,3332.  in  ordinary  shares, 
150,0002.  in  preference  shares,  116,6502.  in  deben- 
tures,  and    400,6172.    in  cash,  making    up   the 
1,000,0002.   As  I  say,  they  bought  the  business  and 
the    stock-in-trade  and  the   business  premises; 
they  did  not  acquire  this  very  large  amount  of 
outstanding  assets.    That  is  what  I  call  the  first 
sale  by  the  Supply  company.    The  result  of  it  was 
that  the  Australasian  company  got  the  business 
of  the  Supply  company,  but  as  to  a  very  large 
figure  did  not  get  the  asset's  of  the  Supply  com- 
pany.   On  the  26th  Feb.  1903  the  Supply  company 
entered  into  a  second  sale,  but,  before  statiiig 
exactly  what  that  was,  I  must,  although  it  is  a 
little  confusing  in  the  story  as  to  the  Supply 
company,   stete   what    had   taken  place  in  the 
interval  with  the  Australasian  company.    I  only 
wish  at  this  point  to  call  attention  to  the  fact 
that  I  have  not  finished  with  the  Supply  company's 
sale.    So  far  it  has  sold  its  business,  but  reserved 
a  very  large  amount  of  its  assete.    On  the  10th 
April  1902  there  ■was  executed  a  deed  under  which 
certain  incumbrances  of  the  Supply  company  were 
token  off  the  assete  of  the  Supply  company  and 
thrown  upon  a  particular  sum  of  60,0002.  which 
was   set   apart  to  answer  them.      Nothing  turns 
upon  that.     On  the  12tli   May  1902  there  was 
incorporated  another  company  called  the  Cold 
Storage  Trust  Limited,  and  it  was  inoorporatsd 
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with  a  capital  aimply  of  618,000Z.  in  ordinarf 
shares.  I  panse  for  the  purpose  of  pointing  out 
that  that  figare  is  ezactiy  twice  the  amount  of 
the  ordinary  shares  in  the  Sapply  company,  which 
were  309,000i.  The  Cold  Storage  Trust  had 
those  ordinary  shares  and  nothing  else.  Shortly 
afterwards,  on  the  17th  Feb.  1903,  the  Cold 
Storage  Trust  increased  its  capital  and  created 
130,000  preference  shares.  That  company  there- 
fore, witn  its  increased  capital,  had  now  got  a 
share  capital  which  was  exactly  double  the 
ordinary  capital  of  the  Supply  company,  and  share 
for  share  for  the  preference  capital  of  the  Supply 
company.  Why  it  was  incorporated  without  the 
preference  capital  in  the  first  instance,  I  do  not 
know — I  have  inquired  ;  no  one  knows ;  it  was 
obvioasly  a  slip,  but  it  was  formed  for  the  pur- 
pose of  the  transaction  which  I  am  going  to 
describe.  That  being  the  state  of  the  facts,  on 
the  11th  Anz.  1902  was  executed  the  heads  of 
agreement  which  were  more  formally  entered  into 
by  the  agreement  of  the  8th  May  1903,  the  effect 
of  which  was  this :  That  the  Australasian  company, 
which,  under  the  agreement  of  Feb.  1902,  had 
bonght  the  bnsiness  of  the  Supply  company,  sold 
that  which  it  had  bought,  and  its  stock-in-trade, 
and  what  is  caUed  its  "  <»sh  working  capital "  to 
this  rival  competing  company,  the  Imperial  Cold 
Storage  and  Supply  Company  LimitM,  and  the 
pnrohaae  price  was  1,650,0002.  That  was  equiva- 
lent, as  a  matter  of  fact,  to  this  l,000,000i.  which 
was  the  capital  of  the  Australasian  company, 
500,0002.  which  was  the  debenture  issue  of  the 
Australasian  company,  and  a  figure  of  150,0002. 
which  was  not  issued  so  far  as  that  is  concerned ; 
and  it  is  a  significant  fact  that  that  sum  in 
the  heads  of  agreement  of  the  lltb  Aug. 
1902  is  set  apart  and  provided  for  by  a 
schedule  to  those  heads,  and  is  to  be  applied 
in  payment  of  certain  firms  who  were  at 
this  date  interested  in  the  Imperial  com- 
pany, and  was  to  represent  the  goodwill  of 
the  Imperial  company  at  that  date.  The  effect 
of  this  transaction  was  that  the  Australasian 
company  now  sells  to  the  Imperial  company  the 
business  of  the  Supply  company,  which  the 
Australasian  company  had  previously  bought, 
and  the  stock-in-trade  and  so  on,  which  I  suppose 
they  had  added  to  the  business  of  the  Supply 
company ;  and  they  sell  it  to  the  Imperial  com- 
pany on  the  terms  that  the  Imperial  company 
shall  give  the  Australasian  company  a  figure  of 
1,000,0002.  in  shares  (which  exactly  reproduces  the 
capital  of  the  Australasian  company),  a  further 
figure  which  exactly  answers  the  debentures  of 
the  Australasian  company,  and  the  150,0002.  which 
is  to  represent  the  goodwill  of  the  persons  who 
were  then  interested  in  the  Imperial  company. 
Snbsequent  to  that  agreement,  was  executed  what 
I  call  the  second  sale  by  the  Supply  company.  The 
Supply  company,  under  the  agreement  of  the  29th 
Feb.  1902,  had  acquired  this  large  number  of 
shares  in  the  Australasian  company,  and  the 
Australasian  company  had  sold  its  business  to  the 
Imperial  company  for  shares  in  the  Imperial 
company,  so  that  the  Supply  company  through 
their  successive  derivative  titles  really  became 
interested  in  the  Imperial  company  because  it  was 
lar^ly  interested  in  the  Australasian  company, 
which  had  become  a  large  shareholder  in  the 
Imperial  company.  In  that  state  of  facts  the 
Australasian  company  sold  to  the  Cold  Storage 


Trust  Limited  all  those  assets  with  the  excep- 
tion of  what  is,  no  doubt,  a  substantial  sum 
—295,0852.  That  sale  therefore  was  of  all  the 
shares  in  the  Australasian  company  which  the 
Supply  company  had  got,  and  all  tne  assets  of  the 
Supply  company,  1,665,0002.,  which  had  not  been 
sold  in  Feb.  1902  to  the  Australasian  company  ; 
all  the  assets  of  the  Supply  company  with  the 
exception  of  the  295,0002.,  and  it  appears 
that  that  295,0002.  was  sufficient  to  answer  with  a 
margin  (which  many  of  us  would  consider  sub- 
stantial, but  in  these  figures  is  not  large)  of  _ 
about  40,0002.,  the  debts  of  the  Supply  com-  ' 
pany  which  were  not  to  be  taken  over  by  the  pur- 
chaser. In  substance  it  was  a  sale  by  the  Supply 
company  to  the  Cold  Storage  Trust  of  all  its 
assets  with  this  exception  for  this  purpose. 
Substantially  it  all  went.  The  consideration 
which  the  Cold  Storage  Trust  were  to  give  was 
the  whole  of  its  capital,  the  618,000  ordinary 
shares  with  which  it  was  originally  incorporated, 
and  the  150,000  preference  shares  which  had  been 
created  by  the  resolution  of  Feb.  1903.  On  the 
28th  May  1903  was  entered  into  the  formal  agree- 
ment, which  reproduced  or  ratified  or  finally 
carried  out  the  terms  evidenced  by  the  heads  of 
agreement  of  the  11th  Aug.  1902.  I  only  want  to 
add  as  an  indication — it  is  nothing  more,  no  doubt 
— that  those  heads  of  Aug.  1902  had  contained  a 
clause  (15)  that  the  Australasian  company  should 
be  entitled  to  retain  out  of  its  assets  agreed  to  be 
transferred  5002.  for  liquidation  expanses.  There 
is  nothing  in  the  agreement  or  in  the  heads  about 
going  into  liquidation,  but  there  is  that  indication 
that  they  were  thinking  of  liquidation  at  that 
time,  and  were  providing  how  the  expenses  of  the 
liquidation  were  to  be  paid.  I  have  to  go  back 
a  little  for  the  purpose  of  referring  to  the  meet- 
ings at  which  these  agreements  were  brought 
before  the  two  companies.  As  regards  the 
Australasian  company,  there  was  a  meeting  on  the 
19th  Sept.  1902 — Uiat  is  to  say,  after  the  heads  of 
August  had  been  entered  into,  and  before  the 
agreement  of  May  1903  was  executed — and  there 
was  a  speech  by  the  chairman,  Mr.  Dicken,  and 
by  Sir  James  Sievewright  detailing  the  trans- 
actions which  they  were  recommending  to  the 
Australasian  company  for  acceptance.  I  am  not 
going  to  read  it  at  length,  but  uie  whole  thing  is 
worked  out  in  detalL  Exactly  what  they  were 
contemplating  was  this  :  That  this  sale  should  be 
made  so  as  toprovide  share  for  share  for  the  Austra- 
lasian shareholders  the  1,000,0002.  capital  of  the 
Imperial  company  to  replace  the  share  capital  of 
the  Australasian  company,  and  that  the  500,0002. 
debentures  of  the  Imperial  company  were  to 
provide  for  the  150,000  preference  shares  and  the 
§50,0001.  debentures  of  the  Australasian  company. 
It  is  all  detailed  there  that  that  is  what  they  were 
contemplating  and  intending.  When  you  read 
the  agreement,  it  does  not  say  they  shall  do 
that,  I  agree,  but  that  is  what  they  were  contem- 
plating and  intending  and  purposing  when  they 
were  thinking  whether  they  would  enter  into  the 
agreement  or  not.  On  the  29th  Deo.  1902  there 
was  a  meeting  of  the  Supply  company.  They 
were  then  looking  forward  to  the  execution  of  the 
agp:«ement  of  the  26th  Feb.  1903  for  the  sale  to 
the  Cold  Storage  Trust,  and  that  is  as  plain  or 
plainer  than  the  Australasian  meeting,  because 
the  chairman  begins  by  saying,  "I  have  much 
pleasure  in  meeting  the  shareholders.  This  feeling 


Digitized  by 


Google 


452-Voi.  xci.] 


THE  LAW  TIMES. 


[Dec.  10, 1904. 


Ohait.  DiT.]    Be  South  African  Scpplt,  &c.,  Co.  ;  Wild  v.  The  Company.    [Chan.  Dit. 


is  pei'hapa   tinged  a  little  with  sadness  at  the 
reflection  that  this  is  the  last  annual  general 
meetini;  which  we  shall  hold,  as  the  next  time  you 
are  called  together  will  be  to  formally  pnt  the 
oompany  into  liquidation."    That  being   so,  be 
says  :  "I  am  going  to  ask  yon  to  consider  whether 
Ton  will  enter  into  an  agreement  of  the  20th  Feb. 
1903 ;  if  yon  do,  what  we  are  going  to  do  is  to 
liquidate  the  oompany — of  course,  for  the  purpose 
of  carrying  that  out."    He  ppeaks  of  "  merging  " 
the  companies,  details  exactly  how  the  618,000 
*  shares  are  to  go  share  for  share  to  represent  21. 
for  every  11.  in  the  Supply  company,  and  then  the 
150,000   preference    shares  are    to  answer   the 
150,000  preference  shares.     It  is  quite  unneces- 
saiy  for  me  to  read  any  of  it.    The  general  obser- 
vation on  it  is  that  it  is  quite  plain  they  were 
entering  into  an  agreement  for  the  purpose  of 
carrying  it  out  by  liquidation.    On  the  27th  May 
1903  the  resolutions  were  passed  to  wind-up  the 
Australasian  company,  and  those  were  confirmed 
on  the  11th  June.    There  are  the  speeches  at  the 
meeting  of  the  27th  May  1903  of  the  Australasian 
company,  when  the  resolution  was  passed,  which 
again  are  of  the  same  substance  and  purport  as 
those  which  I  have  referred  to  at  the  meeting 
of  the  19th  Sept.  1902.    The  resolution  passed  is 
simply  that  the  company  be  wound-up  voluntarily, 
not  "  for  the  purpose  of,"  or  any  words  of  that 
kind,  but  that  it  be  wound-up  voluntarily.    The 
Supply  oompany  met  for  the  purpose  of  winding- 
np  on  the  8th   June  1903,  and  their  scheme  is 
aniin  detailed.    I  will  only  read  this  passage ; 
"We  have  concluded  the  agreement.    As  soon  as 
the  transfers  are  completed,  the  618,000  ordinary 
and  the  150,000  preference  shares  will  be  handed 
over.    They  have  already  deposited  them.    Trans- 
fer of   the  property  will   not   occupy   long,  so 
that    the    snares   will   be    available    for   distri- 
bution   when   we  get    into    liquidation    in    the 
proportion  of  one  preference  share  for  one  pre- 
ference share  to  those  who  take  them,  and  the 
distribution  of  two    ordinary  shares  for  every 
ordinary  share  in  this  oompany."     It  is  quite 
plain  from  that  that  they  went  into  liquidation 
lor  the  purpose  of  doing  this  thing  which  is 
detailed  in  these  agreements,  and  they  did  not 
go  into  liquidation  for  the  purpose  of  winding-up 
in  the  sense  of  realising  their  assets  and  dividing 
the  proceeds  amongst  themselves.    They  went 
into  liquidation  for  the  purpose  of  giving  effect 
to  this  particular  form  of  enjoying  their  assets — 
namely,  getting  so  many  shares  in  another  com- 
pany for  them  and  dividing  them,  or  having  the 
potentiality  of  dividing  them,  if  proper  resolu- 
tions were  passed  by  the  several  companies,  among 
the  shareholders  in  the  way  that  is  detailed  in 
these  speeches.  I  think  I  have  said  enough  to  show 
that  in  my  judgment  the  words  "  for  the  purpose 
of "  are  satisfied.    Then  it  remains  to  consider 
whether  "  for  the  purpose  of  reconstruction  "  is 
within  the  words  "  reconstruction  or  amalgama- 
tion."   What  does  reconstruction  mean  P    To  my 
mind,  it  means  this :  There  is   an  undertaking 
being  carried  on  of  some  definite  kind.    You 
arrive  at  the  conclusion  that  it  is  not  desirable  to 
kill  that  undertaking ;  it  is  desirable  to  preserve 
it  in  some  form.    Then  it  involves  that  you  are 
not  going  to  preserve  it  by  selling  it  to  an  out- 
sider who  is  going  to  carry  it  on.    That  would  be 
a  mere  sale.    It  involves  that  in  some  altered  form 
the  undertaking  is  going  to  be  continued  so  as  that  I 


the  persons  now  carrying  it  on  will  substantially 
continue  to  carry  it  on.    To  put  that  in  the  con- 
crete form,  it  involves,  I  think,  that  substantially 
the  same  business  shall  be  continued,  and  sub- 
stantially the  same  persons  should  carry  it  on. 
It  does    not    involve  that  all   the  assets  shall 
pass    to    the    new     company    or    resuscitated 
company,  nor  that  all  the  shareholders  should 
be    shareholders    in  the  new   company  or  re- 
suscitated company ;  but  substantially  the  busi- 
ness and  the    persons  interested  must  be  the 
same.     Does  it  make  any  difference  that  the  new 
company,  or  reconstituted  company,  does  or  does 
not  take  over  the  liabilities  ?     I  think  not.     I 
think  it  is  none  the  less  a  reconstruction  because 
you  except  from  the  assets  taken  over  some  part, 
provided  that  substantially  the  business  is  left, 
and  it  is  immaterial  whether  the  liabilitiee  are 
taken  over  by  the  resuscitated  or  new  company 
or  are  provided  for  by  excepting  from  the  scheme 
of  reconstruction  a  sufficient  amount  to  answer 
them.  It  is  not,  therefore,  vital  that  either  the  whole 
assets  should  be  taken  over  or  that  the  liabilities 
should  be  taken  over.    Yon  have  to  see  substan- 
tially whether  the  same  people  carry  on  the  same 
business.   That,  I  conceive,  would  be  a  reconstruc- 
tion. Xow,  what  is  an  amalgamation  ?  An  amalga- 
mation   involves,    I    think,    to    some    extent  a 
different  idea.    There  you  have  got  to  have  the 
rolling  of  two  concerns  somehow  or  other  into 
one.     You  must  weld  two  things  together,  and 
arrive  at  an  amalgam — a  blending  of  two  under- 
takings.   It  does  not  necessarily  follow  that  the 
whole  of  the  two  undertakings   should  pass- 
substantially  they  wonld  pass  —  nor  need  the 
corporators    be    parties,   but  substantially  they 
must  be  parties.    The  difference  is  that  here  you 
must  have  in  some  sense  the   blending  of  two 
concerns,  one  with  the  other,  not  necessarily  the 
continuance  of  one  concern,  but  the  blending  of 
two  concerns.    An  amalgamation  may  take  place, 
it  seems  to  me,  either  by  the  transference  of  under- 
takings A.  and  B.  to  a  new  corporation  C,  or  it 
may  be  by  the  continuance  of  the  undertakings 
of  A.  and  B.  by  B.  upon  terms  that  the  share- 
holders of  A.  shall  become  shareholders  of  B.   In 
either  case  you  have  an  amalgamation.    It  is  not 
necessary  that  you  should  have  a  new  oompany. 
You  may  have  a  continuance  of  one  of  the  two 
companies  upon  the  terms  that  the  undertaking 
of  the  corporators  of  both  shall  substantially  be 
merged  in  the  one.     That  is  what  I  understand 
those  two  words  to  mean.     Let  us  see  what  has 
happened  in  this  case.      First,  as  regards  the 
Supply  company.    By  virtue  of  its  two  sales,  first 
to  the  Australasian  company  for  shares,  &C.,  in 
the  Australasian  company,  and  by  the  sale  of  all 
those  shares  in  the  Australasian  company  and  all 
its  other  assets  to  the  Cold  Storage  Trust  for  all 
the  share  capital  in  the  Cold  Storage  Trust,  the 
Supply  company  (by  which  I  mean  tnat  corpora- 
tion)  became  entitled  to   all  the  shares  in  the 
Cold  Storage  Trust,  which  represented  all  the 
assets  of  the  Supply  company,  with  the  trifling 
exception  (baving  regard  to  the  figures)  of  this 
295,0002.    The  Supply  company  had  the  power, 
by  using  art.  159  of  its  articles  of  association,  to 
hold  all  those  shares  in  the  Cold  Storage  Trust  as 
a  corporator,  and  to  distribute  them  among  the 
corporators  of  the  Supply   company ;    and,    in 

?oint  of  fact,  by  a  resolution  of  the  20th  Nov. 
903,  they  resolved  to  diride  the  618,000  shares 
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Amonest  their  ordinary  shareholders ;  bat  suppose 
they  had  not,  I  do  not  think  it  would  have 
made  any  difference.  Ther  would  hare  carried 
ont  the  transaction  nnder  which  the  undertaking 
which  they  theretofore  carried  on  is  found  repro- 
daoed  by  the  hand  of  another  corporation,  the 
Gold  Storage  Trust,  and  the  Supply  company  now 
kas,  and  by  virtue  of  its  powers  can  give  to  its 
corporators,  the  right  to  be  all  the  corporators  in 
the  Cold  Storage  Trust.  To  my  mind  that  is  a 
reconstruotion  of  the  Supply  company.  You 
cannot  say  it  is  an  amalgamation,  aa  it  seems  to 
me,  simply  for  this  reason :  that  the  Cold  Storage 
Tmst  had  nothing  with  which  to  amalgamate. 
It  had  not  a  business  of  its  own ;  it  was  acquiring 
its  business  under  this  sale.  The  Cold  Storage 
Trust  comes  into  existence  as  a  company  which  is 
a  reproduction  in  a  new  manner  of  the  Supply 
company.  I  think  that  is  a  reconstruction  of  the 
Supply  company.  Then  what  happens  with 
regard  to  the  Australasian  company.  The  Austra- 
lanan  company  having  become  entitled  to  the 
bosiness  of  the  Supply  company  by  virtue  of  its 
purchase,  sell  that  business  to  the  Imperial  com- 
pany, who  also  had  a  business  of  its  own.  The 
Imperial  people  were  taking  150,000!.  for  the  good- 
will of  that  business.  It  seems  to  me  that  this  is 
an  amalgamation.  Here  the  Supply  company's 
business  and  the  Imperial  company's  business 
become  blended  in  the  hands  of  the  Imperial 
company,  and  the  corporators  of  the  Australasian 
company,  are  contemplated  as  becoming  holders 
share  for  share  of  shares  in  the  Imperial  company 
to  replace  the  shares  of  the  Australasian  company. 
I  hav«  only  one  word  to  add  with  regard  to  the 
Supply  company — namely,  that,  inasmuch  as  by 
the  sale  of  Feb.  1903  the  shares  in  the  Australasian 
company,  which  the  Supply  company  had  become 
entitled  to,  passed  to  the  Gold  Storage  Trust,  and 
by  virtue  of  the  Sale  by  the  Australasian  company 
to  the  Imperial  company  they  are  reproduced  in 
the  form  of  shares  in  the  Imperial  company,  there 
is  again  a  blending  of  the  interest  of  the  Gold 
Storage  Trust  and  the  Imperial  company,  and  the 
result  of  the  whole  complicated  transaction  is 
that  everything  that  there  was  before  is  found 
either  in  the  Imperial  company  or  in  the  Cold 
Storage  Trust  holding  shares  in  one  or  tiie  other. 
I  think  in  the  case  of  each  of  the  two  companies 
there  have  been  satisfied  the  words  a  "  winding- 
np  for  the  purpose  of  reconstruction  or  amalga- 
mation." Briefly,  they  wound-up,  not  for  the 
purpose  of  reconstructing  or  parting  with  their 
undertaking,  bat  for  the  purpose  of  continuing 
to  be  the  owners  of  their  nndertakings  in  an 
altered  form.  The  result  is  that  the  15  per  cent, 
in  the  one  case  and  the  7. J  per  cent,  in  the  other 
is  payable  on  the  share  capital. 

Solicitors  for  the  debenture-holders  in  the 
Supply  and  Australasian  companies,  Gerruh  and 
Fo$Ur. 

Solicitors  for  the  preference  shareholders  in  the 
Supply  company,  Aahurtt,  Morris,  Crisp,  and  Co. 

Solicitors  for  the  preference  shareholders  in  the 
Australasian  company,  Bennett,  Chance,  and 
Ferris. 

Solicitors  for  the  ordinary  shareholders  in  the 
Snpply  company,  F.  Kimber  Ball  and  Duncan. 

Solicitors  for  the  liquidators  of  both  companies 
and  for  the  trustees,  Mellor,  Smith-Winby,  and 
Jfones, 
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(Before  Chaitnki,!.,  J.) 

MajITIN   (app.)  V.    COHHIBSIONBBS    OF    INLAND 

Bbvsnub  (resps.).  (a) 
Beveniie  —  Stamp  dvly — Conveyance  on  sale— 
Land  sold  for  htmp  sum  and  anmial  payment 
by  purchaser  to  vendor — Annual  payment  made 
by  purchaser  in  consideration  of  vendor  paying 
tithe — Whether  annual  payment  is  "part  of  the 
consideration  for  conveyance  on  sale  " — Stamp 
Act  1891  (54  &  55  Vict.  e.  39),  (.  56,  sub-s.  2  .- 
sehed.,  "  Conveyance  on  Sale." 
The  oumers  in  fee  simple  of  a  certain  piece  of  land 
offered  the  land  for  sale  in  lots  as  a  building 
estate,  and  by  an  indenture  which  recited  that 
the  vendors  had  agreed  with  the  purchaser  for 
the  sale  to  him  of  a  certain  lot  or  piece  of  the 
land  for  the  sum  of  oOl.,  the  vendors  granted  the 
lot  to  the  purchaser  in  fee  simple  in  considera- 
tion of  the  sum  of  502.  then  paid  by  the  pur- 
chaser (amongst  other  conditions),  subject  to  and 
charged  with  the  payment  to  the  vendors  and 
their  assigns  of  the  annual  sum  of  Is.,  in 
accordance  with  a  stipulation  providing  that  the 
piece  of  land  thereby  conveyed  wcu  in  considera- 
tion of  the  vendors  paying  the  whole  of  the 
tithe  in  respect  of  the  land  of  which  the  plot 
formed  part,  subjected  to  and  charged  with  the 
payment  to  the  vendors  of  the  perpetual  sum  of 
Is.  per  annum ;  and  the  purchaser  for  himself 
and  his  assigns  covenanted  to  make  this  anntuil 
payment  of  Is.  to  the  veridors  and  to  perform 
the  other  stipulations  of  the  agreement.  The 
payment  of  the  Is.  was  in  consideration  of  the 
vendors  paying  the  whole  of  the  tithe.  In 
assessing  the  stamp  duty  upon  the  indenture  : 
Held  (affirming  the  decision  of  the  commissioners), 
that  the  annual  payment  of  1«.  per  annum,  was 
part  of  the  consideration  for  the  sale ;  that  the  con- 
sideration for  the  sale  was  therefore  the  50/.  plus 
the  annual  sum  of  Is,,  and  that,  havin<j  regard 
to  sect.  56,  sub-sect.  2,  of  the  Stamp  Act  1891, 
the  whole  cojuideration  for  the  sale  was  bOl. 
plus  Is.  multiplied  by  twenty,  naniely,  512.,  and 
that  the  indenture  was  to  be  stamped  as  a  con- 
veyance on  sale  for  a  consideration  of  512., 
namely,  with  a  stamp  of  7s.  6d. ;  but  that  even 
if  the  annual  payment  was  not  part  of  the  con- 
sideration, the  stipulation  to  pay  it  would  be  a 
separate  collateral  covetMnt  which  would  require 
to  be  stamped  as  such. 
Cash  stated  by  the  Commissioners  of  Inland 
Rnvenne,  pursuant  to  sect.  13  of  the  Stamp  Act 
1891. 

On  the  13th  April  1904  an  instrument  was  pre- 
sented on  behalf  of  William  Martin  (the  appel- 
lant) to  the  Commissioners  of  Inland  Kevenne, 
under  the  provisions  of  sect.  12  of  the  Stamp  Act 
1891,  for  the  opinion  of  the  commissioners  as  to 
the  stamp  duty  with  which  the  instrumsnt  was 
chargeable. 

A  copy  of  the  instrument  was  set  out  in  the 
case. 

It  was  an  indenture  made  on  the  15th  March 
1901,  between  the  Exeter  Building  Estates 
Limited,  whose  registered  office  was  ia  the  city 
of  Exeter  (thereinafter  called  "the  vendors"),  of 
the  first  part,  Albert  Edward  Dunn,  of  the  city 

(a)  Beported  b;  W.  W.  Orb,  Eiq.,  BMTi(wr-at-La«. 
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of  Exeter,  t;entleman  (thereinafter  called  "  the 
iuortgaf^"),  of  the  second  part,  and  William 
Martm,  of  the  parish  of  Heavitree,  in  the  oonnty 
of  Devon,  builder  (thereinafter  called  "  the  pur- 
chaser "),  of  the  third  part. 

It  contained  the  following  recitals  : — 

It  recited  that  the  vendors  were  seised  or  entitled 
in  fee  simple  in  possession  of  or  to  a  piece  or  parcel 
of  gronnd  (tiiereinafter  referred  to  as  "  the  Mount 
lUMford  House  Building  Estate  ")  situate  in  the 
parish  of  St.  Leonard,  in  the  city  of  Exeter, 
subject  to  a  mortgage  in  fee  simple  of  the  same 
premises  (together  with  other  hereditaments)  to 
the  mortgagee  for  secnrini;  the  payment  to  him 
of  the  sum  of  48002.  and  interest,  created  by  an 
indenture  of  mortgage  dated  the  6th  June  1902, 
and  made  between  the  vendors  of  the  one  part 
and  the  mortgagee  of  the  other  part. 

It  recited  that  the  vendors  had  with  the 
approval  of  the  moTtgagee  recently  offered  the 
Mount  Radford  House  Building  Estate  for  sale 
as  a  building  estate  subject  to  the  stipulations 
specified  in  the  first  schedule  thereto  to  the 
intent  that  the  owner  for  the  time  being  of  any 
p«rt  of  the  Mount  Radford  House  Building 
Xistate  might  be  able  to  enforce  in  equity  the 
observance  by  the  owners  for  the  time  being  of 
tiie  other  part  of  the  same  estate  of  such  of  the 
stipulations  aforesaid  as  were  negative ;  and 

It  also  recited  that  "  the  vendors  have  agreed 
with  the  purchaser  for  the  sale  to  him  of  the 
hereditaments  hereby  assured  (being  part  of  the 
Mount  Radford  House  Building  Estate)  and  the 
inheritance  thereof  in  fee  simple  subject  as  here- 
inafter mentioned  for  the  sum  of  502. " ;  tiiat 
there  was  a  sum  due  and  owing  for  principal 
and  interest  to  the  mortgagee  on  the  securitv  of 
the  mortgage  largely  in  excess  of  the  purchase 
money,  and  that  it  had  been  agreed  that  the 
purchase  money  should  be  paid  to  the  mortgagee 
in  part  discharge  of  the  mortgage  debt,  and  that 
it  had  also  been  agreed  that  these  presents  should 
contain  such  covenants  and  conditions  as  were 
thereinafter  expressed. 

The  indenture  witnessed  that 

In  pnrsiuuioe  of  the  said  apreementi  and  in  oonaideiation 
of  the  turn  of  fit tjr  poondi  to  the  mortgagee  now  paid  b7 
the  pnrohaaet  at  the  leqneat  and  by  the  direction  of  the 
vendors  (the  receipt  whereof  the  mortgagee  doth  hereby 
acknowledge)  the  mortgagee  at  the  request  of  the 
vendors  and  as  mortgages  doth  hereby  grant  and  release 
and  the  vendors  as  beneficial  owners  do  hereby  grant 
and  confirm  onto  the  purchaser  all  and  singnlar  the  lot 
or  piece  of  land  part  of  the  Mount  Badford  Honse 
BnUding  Estate,  which  is  on  the  plan  of  the  said  estate 
(a  cedaoed  copy  of  which  is  hereto  annexed)  distin- 
gnishad  by  the  number  198  and  coloured  pink.  .  .  . 
To  hold  the  same  nnto  and  to  the  nse  of  the  parohaser 
in  fee  sunple  discharged  from  all  principal  moneys  and 
interest  secured  by  and  from  all  claims  and  demands 
under  the  said  indentoie  of  mortgage,  but  subject  to  the 
burden  of  the  covenants  already  entered  into  by  the 
vendors  with  the  purchaser  of  any  part  of  the  Mount 
Badford  Honse  Building  Estate  for  the  observance  of  the 
negative  stipulations  contained  in  the  first  schedule 
hereto  as  far  as  they  ought  to  be  observed  by  the  owner 
or  owners  for  the  time  being  of  the  lot  or  piece  of 
land  hereby  conveyed.  And  also  subject  to  and  charged 
with  the  payment  to  the  vendors  and  their  assigns  of 
the  annual  sum  of  one  shilling  in  accordance  with  the 
stipnlation  in  that  behalf  contained  in  clause  9  of  the 
first  schedule  hereto.  And  the  purchaser  for  himself 
and  his  assigns  hereby  covenants  with  the   mortgagee, 


his  heirs  and  assigns,  and  as  a  separate  covenant  with 
tlie  vendors   and  their  assigns,  owners  of  part  of  the 
Mount  Badford  House  Building  Estate  retained  by  the 
vendors  that  he  the  purchaser,  his  heirs  and  assigns, 
will  thenceforth  make  the  said  annual  payment,  and 
perform  uid  observe  such  of  the  stipulations  contained 
in  the  first  schedule  hereto  as  are  or  ought  under  the 
provisions  therein  contained  to  be  performed  or  observed 
by  the  purchaser  of  the  lot  or  piece  of  land  hereby 
assured.    And  the  vendors   for  themselves  and  their 
assigns  hereby  covenant  with  the  purchaser,  his  heir* 
and  assigns,  owner  or  owners  of  the  piece  of  land,  hereby 
assured  that  the  vendors  and  their  assigns,  owners  of 
the  part  of  the  Mount  Badford  House  Building  Estate 
retained  by  the  vendors,  will  perform  and  observe  snob 
of  the  stipulations  contained  in  the  first  schedule  haret» 
as  onght  to  be  performed  and  observed  by  the  vendon, 
.    .    .    And  it  is  hereby  declared  and  it  is  the  inten- 
tion of  the  parties   hereto  that  the    stipulations    and 
provisions  contained  in  the  first  schedule  hereto  so  far 
as  they  are  to  be  respectively  performed  and  observed 
by  the  purchaser,  his  heirs  and  assigns,  shall  enure  for 
the  benefit  of  the  vendors  and  their  assigns  (including 
nnder-aasigns,  the  mortgagee,  and  all  otiiers  deriving 
title  under  the  said  indnitaie  or  mortgage),  owners  for 
the  time  being  of  any  part  of  the  Mourn  Badford  House 
Building  Estate.     .     .     . 

The  first  schedule  contained  some  sixteen 
clauses,  and  No.  9  was  as  follows  : 

The  piece  or  plot  of  land  hereby  conveyed  is  in  con- 
sideration  of  the  vendors  paying  the  whole  of  the  tithe 
payable  in  respect  of  the  land  of  which  the  same  formB 
put  subjected  to  and  charged  with  the  piymant  to  the 
vendors  and  their  assigns  of  the  perpetual  sum  of  one 
shilling  per  annum  to  be  payable  to  the  vendors  and 
their  assigns  on  the  twenty-fifth  day  of  March  in  every 
year. 

Condition  No.  13,  which  was  referred  to  by 
Channell,  J.,  was  as  follows  : 

The  vendors  will  lay  the  service  pipe  from  the  water 
main  to  inside  the  kerb  fronting  each  lot,  and  provide 
and  fix  stop-cook  to  same.  The  purchaser  shall  pay  to 
the  vendors  on  completion  of  the  purchase  the  sum  of 
twelve  shillings  per  lot  as  his  proportion  of  the  expense 
of  such  work. 

With  reference  to  clause  9  of  the  first  schedule, 
by  which  the  perpatual  annual  sum  of  Is.  charged 
on  the  plot  conveyed  was  stated  to  be  so  charged 
in  consideration  of  the  vendoi-s  paying  the  whole 
of  the  tithe  in  respect  of  the  land  of  which  the 
said  plot  formed  part,  there  was  no  evidence 
before  the  commissioners  that  such  charge  was 
excessive,  and  in  assessing  the  duty  the  commis- 
sioners did  not  assume  that  it  was  excessive  for 
the  indemnity  given. 

The  commissioners,  being  of  opinion  that  the 
annual  sum  of  Is.  was  part  of  the  consideration 
for  the  sale,  assessed  it  with  duty  at  the  rate  of 
10s.  per  cent,  having  regard  to  sect.  5G,  sub- 
sect  2,  of  the  Stamp  Act  1891 — namely.  It.  Sd., 
being  duty  on  502.,  plus  Is.  multiplied  by  twenty— 
512. 

The  appellant  was  dissatisfied  with  the  assess- 
ment, and  required  the  commissioners  to  state  this 
case. 

The  questions  for  the  opinion  of  the  court  were 
(1)  Whether  the  instrument  was  liable  to  duty  as 
assessed  by  the  commissioners;  (2)  if  not,  to 
what  duty  it  was  liable. 

The  Stamp  Act  1891  (bi  &  55  Vict  c.  39) 
provides : 

Sect.  54.  For  the  purposes  of  this  Act  the  expression 
"  conveyance  on  sale "  includes  every  instrument,  and 
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«Terj  decree  or  order  of  any  conrt  or  of  any  commie- 
•ionera,  wbereby  any  property,  or  any  estate  or  intereit 
in  any  property,  upon  the  Bale  thereof  is  transferred  to 
or  Tested  in  a  pnrohaser  or  any  other  person  on  Ua 
behalf  or  by  his  direction. 

Sect.  56  (1),  Where  the  consideration,  or  any  part  of 
ihe  oonaideration,  for  a  conveyanoe  on  sale  consists  of 
money  payable  periodioally  for  a  definite  period  not 
exceeding  twenty  years,  so  that  the  total  amcnnt  to  be 
paid  can  be  previonsly  aaoertained,  the  convey anoe  is  <o 
be  oharged  in  respect  of  that  consideration  with 
ad  valorem  duty  on  sach  total  amount.  (2)  Where  the 
consideration,  or  any  part  of  the  consideration,  for  a 
«(niveyano«  on  sale  oonsisti  of  money  payable  periodi- 
oally for  a  definite  period  exoeeding  twenty  years  or  in 
(terpetnity,  or  for  any  indefinite  period  not  terminable 
with  life,  the  conveyanoe  is  to  be  charged  in  respect  of 
that  consideration  with  ad  valorem  duty  on  the  total 
«monnt  which  will  or  may,  aooording  to  the  terms  of 
eale,  be  payable  daring  the  period  of  twenty  years  next 
after  the  day  of  the  data  of  the  instmment. 

Then  in  the  first  aohedule  to  the  Act,  the  stamp 
-dutj  on  a  "  conveyance  or  transfer  on  sale,"  of 
any  property,  where  the  amount  or  value  of  the 
consideration  for  the  sale,  exceeds  502.  and  does 
not  exceed  75L — 7«.  6d. 

Dawskioerts,  E.G.  and  Vaughan  Hawkins  for 
the  appellant.  The  commissioners  were  wronfj  in 
holding;  that  the  li.  per  annum  was  part  of  the 
consideration  for  the  sale.  If  land,  which  ia  sub- 
ject to  tithe  or  land  tax,  is  sold,  the  land  remains 
subject  to  such  tithe  or  land  tax  in  the  hands  of 
the  purchaser ;  and  if  a  piece  of  land  upon  which 
tithe  is  imposed,  were  sold  as  a  whole,  then  there 
would  be  no  necessity  for  any  apportionment  of 
the  tithe  in  the  hands  of  the  vendee,  because  he 
and  his  assi^i^s  would  remain  liable  to  the  tithe  or 
{and  tax.  But  suppose  the  land  were  sold  in  lots, 
and  the  tithe  was  not  redeemed,  but  was  still  a 
common  law  burden  on  the  land,  then  there  would 
have  to  be  an  apportionment  of  the  tithe,  somehow 
«r  the  other,  between  the  owners  of  the  various 
plots.  One  way  of  providinf;  against  the  necessity 
of  an  apportionment  in  such  a  case  would  be  that 
somebody  undertakes  to  pav  the  whole  tithe,  and 
for  some  consideration  or  the  other  he  agrees  to 
indemnify  the  purchaser  against  being  called 
upon  to  pay  any  tithe.  That  is  one  way  of  doing 
it,  and  that  is  precisely  this  case.  Here  the  land 
was  put  up  in  plots  for  sale  for  building  purposes ; 
and  in  the  conveyance  there  was  a  condition  or 
term,  that  the  vendors  should  satisfy  the  tithe 
and  indemnify  the  vendee  or  the  purchasers  of 
the  plots  against  the  tithe,  in  consideration  of  a 
certain  fixed  annual  payment.  That  payment 
was  no  part  of  the  consideration  for  the  sale  of 
the  lana.  The  whole  of  the  consideration  for  the 
annual  payment  was  the  undertaking  of  the 
vendors  to  satisfy  the  tithe  and  to  indemnify 
the  vendee  against  being  called  upon  to  pay  any 
tithe,  because,  apart  from  apportionment,  the 
whole  of  the  land  would  be  liable  to  tithe.  What 
was  sold  here  was  land  without  saying  anything 
about  tithe.  In  selling  land  there  are  two  dif- 
ferent sab jeot- matters  of  sale,  according  as  the 
tithe  is  attached  to  the  land  or  not.  Land  tithe 
free  is  one  subject-matter  of  sale;  land  that  is 
stiU  liable  to  tithe  is  a  different  subject-matter  of 
sale,  and  here  the  vendors  did  not  sell  the  land 
tithe  free.  The  sale  of  the  land  was  for  50Z.,  and 
the  502.  is  the  consideration  for  the  sale.  The  1<. 
a  year  is  no  part  of  the  price  of  the  land.  It  is 
perfectly  dear  on  the  conreyance  that  what  the 


purchaser  gets  for  his  I«.  is  protection  against 
tithe,  and  he  covenants  to  pay  that,  not  as  part  of 
the  price  of  the  land,  but  to  be  relieved  from  that 
which  would  be  the  ordinary  incident  of  the 
burden  on  the  land.  The  substance  of  the 
transaction  is  that  the  purchaser  pays  the  1«. 
a  year  for  the  vendors'  obligation  or  contract 
to  indemnify  him  against  the  tithe.  The  con- 
sideration for  the  Is.  is  the  vendors'  undertaking 
to  indemnify  the  purchaser  against  the  tithe,  but 
it  is  no  part  of  the  consideration  for  the  sale  of 
the  land.  What  passes  to  the  purchaser  is  not 
the  land  tithe  free,  and  he  does  not  get  the  land 
tithe  free.  All  the  parties  agreed  to  do  was  to 
sell  the  land  subject  to  the  tithe,  with  a  covenant 
on  the  part  of  the  vendors,  in  consideration  of  1(., 
to  keep  the  vendee  indemnified.  The  case  of 
Swayne  t.  Commissioners  of  Inland  Revenue  (80 
L.  T.  Bep.  56,  81  L.  T.  Rep.  623;  (1900)  1  Q.  B. 
172)  is  verf  analogoiu,  thoush  it  is  not  quite 
identical  with  this  case.  [They  referred  to  the 
judgments  in  that  case  both  in  the  Divisional 
Gourt  and  in  the  Gonrt  of  Appeal  and  also  to 
Sugden's  Vendors  and  Purchasers.  14th  edit., 
ch.  8,  8.  2  (31),  p.  322,  as  to  the  liability  of  a  pur- 
chaser  of  land  to  tithe.] 

&i-c  Robert  B.Finlay  (A.-Q.)  (Bowlatt  with  him) 
for  the  commissioners.^The  oommissioners  were 
right  in  their  principle  of  assessing  this  li.  a 
year.  W^th  regard  to  the  appellant's  argument 
that  this  was  a  covenant  by  the  purchaser,  in 
consideration  of  the  vendor's  undertaking  to  keep 
down  the  tithe  on  the  property,  to  pay  1«.  a  year, 
which  was  separate  from  the  sale,  the  only  result 
of  that  argument  would  be  that  this  instmment 
would  need  to  be  taxed  as  a  bond  or  covenant  in 
respect  of  this  Is,  a  year.  A  second  tax  would 
be  payable,  and  there  would  be  two  taxable 
instruments  contained  in  one.  [GhankblIi,  J.— 
If  we  take,  for  instance,  condition  13,  that  is  a 
separate  matter.  You  would  not  say  that  that 
12s.  is  part  of  the  consideration  of  purchase.] 
True,  that  is  an  absolutely  separate  matter.  It 
could  not  be  said  to  be  part  of  the  consideration ; 
it  is  a  mere  provision  for  doing  certain  work,  and 
we  have  not  claimed  for  that.  [Ghannell,  J. — 
But  the  argument  in  substance  is  that  this  Is.  a 
year  is  substantially  the  same  as  the  12i.  payable 
under  condition  13^-4  matter  outside  the  contract, 
to  be  paid  as  a  separate  collateral  matter  outside 
the  contract,  and  just  as  independent  of  the  sale 
of  the  land  as  paying  the  128.  for  laying  the 
water.]  If  that  were  so,  then  this  would  be  a 
bond  or  covenant  for  paying  1».  a  year,  and  the 
appellant  would  have  to  pay  on  that.  We  aabmit 
that  this  Is.  is  really  part  of  the  consideration  of 
sale.  The  sale  is  of  the  land  free  from  the  liability 
to  pay  tithe ;  and  it  is  exactiy  the  same  as  if  the 
land  were  sold  tithe  free,  the  tithe  having  been 
redeemed.  The  case  of  Stcayne  v.  Commissioners 
of  Inland  Revenue  {ubi  sup.)  is  so  remote  that  it 
is  not  proposed  to  refer  to  it.  There  the  court 
were  dealing  with  the  liability  to  pay  the  rant 
subject  to  wMch  the  property  had  come  into  being 
and  it  might  have  some  possible  bearing  if  this 
case  were  the  case  of  the  vendee  covenanting 
with  the  vendor  that  he  would  bear  the  tithe  in 
respect  of  a  portion  of  land  that  he  was  taking. 
This  case  is  in  principle  exactiy  the  same  as  the 
following :  Land  is  sold  tithe  free  for  a  lump  sum, 
which  is  larger  than  would  be  the  sum  for  which 
it  would  be  sold  if  it  was  subject  to  tithe.    It  may 
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be  Bold  free  from  tithe  in  two  ways ;  either  that 
the  render  is  to  free  the  land  hj  redeeming  the 
tithe,  or  that  the  vendor  gives  a  satisfactory 
covenant  that  he  will  bear  the  tithe.  In  tither  of 
thoee  two  ways  exactly  the  same  resalt  is  reached. 
Take  the  case  pnt  daring  the  argument;  the 
price  of  land  is  10002.,  but  it  is  sold  for  10501. 
because  the  vendor  undertakes  that  it  shall  be 
free  from  tithe.  He  frees  it  from  tithe  by 
redeeming  the  tithe,  or  by  giving  the  purchaser 
a  covenant  that  be,  the  vendor,  will  bear  and  pay 
the  tithe,  and  the  result  arrived  at  would  be 
exactly  the  same.  In  that  case  it  could  not  be 
argued  that  the  10502.  would  not  be  the  amount 
to  De  taken  in  ascertaining  the  stamp  duty.  The 
present  is  that  case  with  this  single — but  wholly 
immaterial — difference,  that  instead  of  being  an 
addition  of  a  lamp  sum  to  the  price,  it  is  the 
addition  of  a  sam  to  be  paid  each  year,  and  pro- 
vision is  made  by  the  Stamp  Act  for  estimating 
the  stamp  where  it  is  an  annual  pavment  instead 
of  a  lump  sum.  The  conveyance  snows  that  the 
subject  of  the  sale  was  the  land  free  from  the 
liability  to  tithe,  that  freedom  from  liability 
being  secured  by  personal  covenant;  and  it 
matters  not  that  that  freedom  is  achieved  by 
redeeming  the  tithe,  or  by  giving  a  covenant — as 
in  this  case — which  the  purchaser  ronsiders  satis- 
factory that  the  tithe  will  be  borne.  Therefore 
the  consideration  for  the  subject  of  the  purchase, 
which  was  the  land  free  from  the  liability  to 
tithe,  was  the  price  mentioned  (the  502.)  plus  the 
Is.  a  year. 

Danehwerti,  E.G.  in  reply. 

Ghannbli.,  J. — I  think  it  is  quite  obvious  that 
if  this  payment  of  Is.  a  year  is  not  part  of  the 
consideration  for  the  sale,  the  only  ground  upon 
which  it  can  be  possibly  said  not  tol)e  a  part  of 
the  consideration  is  because  it  is  an  independent 
and  outside  covenant,  and  therefore  would,  as 
being  an  independent  covenant,  increase  the 
amount  of  the  stamp  duty  by  an  amount  which  I 
am  told  will  be  the  same  ;  but  whether  that  is  so 
or  not  would,  of  course,  have  to  be  looked  into. 
My  view  is  that  this  is  port  of  the  consideration 
for  the  property  sold.  I  quite  agree  that  the 
property  which  is  sold  is  in  one  sense  subject 
to  tithe.  There  has  been  no  apportionment  of 
it,  and,  as  between  the  purchaser  of  the  land 
and  the  tithe  owner,  the  land  is  still  undoubtedly 
Kubject  to  tithe.  Therefore  it  cannot  be  said  to 
be  property  sold  free  from  tithe ;  but  it  is  land 
sold,  as  between  the  parties,  cleared  of  tithe — 
the  parties  being  content,  the  one  to  give  and  the 
other  to  take  an  indemnity  against  the  tithe. 
That  is  what  is  sold.  The  price  that  is  ^iven  for 
it  is  502.  and  1«.  a^ear.  That  is  what  it  seems 
to  me  to  be.  It  is  quite  true  that  in  arriving  at 
the  amount,  as  often  is  the  case,  the  parties  may 
have  thought  that  502.  is  fair  for  the  price  and 
]«.  a  year  fair  for  the  other  matter — namely,  the 
tithe.  Bat  when  we  look  at  the  matter  it  seems 
to  me  that  here  we  have  property  conveyed  upon 
ppecial  terms  agreed  between  the  parties,  not  only 
t  tiis  particular  term  about  the  tithe,  but  also  a 
great  many  other  terms,  negative  stipulations  of 
all  kinds,  and  a  great  many  things  showing  the 
terms  upon  which  the  property  is  sold.  Those 
are  the  terms  upon  which  the  property  is  sold, 
and  to  a  certain  extent  they  are  previously 
existing  liabilities  of  the    land,  but  even    that 


liability  is  altered  ;  it  does  not  remain  as  it  was^ 
but  is  altered  by  the  special  agreement  between 
the  parties.  As  to  the  majority  of  the  stipula- 
tions, which  go  to  make  up  the  value  of  what  the 
purchaser  is  baying,  they  are  obligations  newly 
created  by  the  contract,  and  not  obligations 
existing  before  the  contract.  That,  to  my  mind, 
distinguishes  this  case  from  the  case  of  Swayne 
v.  CotnmUtionert  of  Inland  Revenue  {ubi  rup. ).  In 
Sioayne's  case  {ubi  svp.)  the  obligations  were  exist- 
ing obligations,  subject  only  to  this,that  the  appor. 
tionment,  which  was  a  mere  matter  of  arithmetic, 
had  technically  to  be  agreed  to  by  the  lessor, 
and  it  was  not,  and  the  mutual  covenants  which 
there  were  between  the  parties  were,  the  only  way 
of  carrying  oat  between  the  parties  the  proper 
and  necessary  arrangements  as  to  the  then  exist- 
ing liabilities  upon  the  property  sold,  and  those 
were  in  no  way  really  altered.  The  present  case 
differs  from  that,  because  it  seems  to  me  that 
here  the  whole  state  of  things  was  altered  by  the 
terms  of  this  contract.  The  purchaser  was  buying 
not  merely  a  piece  of  land,  but  a  piece  of  land  upon 
very  special  terms.  One  of  the  terms  was  that, 
although  the  land  sold  had  not  been  legally  freed 
from  tithe,  the  purchaser  was  not  to  pay  the 
tithe,  bat  was  to  be  indemnified  from  it  by  the 
vendors.  That  was  one  of  the  terms  which  went 
to  make  up  the  value  of  the  thing  he  bought, 
and  what  he  gave  for  that  thing  was  502.  and 
Is.  a  year.  I  think  that  is  the  true  way  of  looking 
at  the  matter.  But,  if  it  is  not,  the  only  possible 
ground  on  which  it  could  be  said  not  to  be  the 
case  is  that  this  was  a  separate  and  independent 
and  collateral  covenant,  jast  as  if,  having  bought 
a  piece  of  land,  the  purchaser  makes  an  outsids 
agreement  that  he  will  employ  the  vendor  to  do 
something  in  the  future,  to  do  something  on  the 
land — for  instance,  to  farm  it,  plough  it,  or  do 
anything  else  on  it.  That  would  be  a  separatA 
and  independent  contract,  which,  I  suppose,  woald 
have  to  be  stamped;  in  f<ict,  the  Attorney- 
General  suggested  in  this  case  that  it  might  be 
stamped  by  way  of  being  a  covenant.  If  it  i» 
possible  to  treat  this  matter  ao  being  a  separate 
contract  in  that  way,  the  land  beine  sold  subject 
to  tithe,  then  there  is  an  independent  coUaterat 
oataide  covenant  that  the  vendors  will  pay  th6 
tithe  for  the  purchaser,  on  the  terms  of  the  par- 
chaser  paying  to  the  vendors  Is.  a  year  to 
remunerate  them  for  the  amount  paid  out  of 
pocket  and  for  their  trouble  in  doing  it.  If  that  i» 
to  be  treated  properly  as  an  independent  outside 
collateral  contract,  then  the  resalt  would  be  that 
the  stamp  would  be  increased  by  the  same 
amount,  and  the  thing  would  stand  for  all 
practical  purposes  as  it  is.  But,  on  the  whole, 
as  I  have  said,  between  those  two  views,  I  t^ink 
the  proper  way  in  this  case  is  to  treat  this  ^y- 
ment  of  Is.  a  year  as  part  of  the  consideratioa. 
In  this  case,  therefore,  I  think  the  appeal  must  be 
dismissed.  j^^  dUmisnd. 

Solicitors  for  the  appellant,  Baker,  Baker,  and 
Co.,  for  Dunn  and  Baker,  Exeter. 

Solicitor  for  the  respondents.  Solicitor  oflnUmA 
Revenue. 
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June  29  and  30. 

(Before  Chankbli.,  J.) 

Tkustbes  of  thb  Mabt  Cl^bk  Homb  (apps.) 
V.  Akdbbson  (reap.)  (a) 

JSf oeniM  —  Income  tarn  on  property  —  Inhdbited 
horue  dwty — Exemptum$ — Home  for  persons  in 
reduced  eireitmstanees — Home  not  self-support. 
ing  —  "  Almthoiue  "  —  "  Hottse  provided  for  the 
reception  or  relief  of  poor  persons" — Income 
Tax  Act  1842  (5*6  Vict.  c.  35),  s.  61,  r.  6— 
House  Tam  Act  1808  (48  Geo.  8,  e.  55),  sehed.  B, 
Eaempiiont,  eate  4. 

A  n  institution  was  founded  and  conveyed  to  trustees 
in  fee  simple  as  a  home  for  ladies  in  redtteed 
circumstances.  Ladies  to  be  eligible  for  admission 
to  the  home  toere  required  to  be  fifty  years  of 
age  or  upwards ;  and  they  toere  to  be  possessed 
or  in  the  actual  evjoyment  of  a  fixed  yearly 
income  of  not  less  than  251.  and  not  more  than 
55{.,  trith  power  to  the  board  of  management  to 
vary  these  amounts.  Each  inmate  was  to  be 
entitled  to  the  use  of  the  common  room  or  rooms 
vnth  the  other  inmates  and  to  the  exelusive.use 
of  one  or  two  rooms,  unfurnished,  as  should 
from  time  to  time  be  assigned  to  her,^and 
was  to  be  supplied  toilh  coals,  gas,  ana  at- 
tendance/ree  of  cost ;  but  each  inmate  was  to  pro- 
vide her  own  furniture,  food,  clothing,  washing, 
and  mediccd  attendance ;  but  the  food  was 
cooked  and  served  by  the  staff.  The  founder 
furnished  the  home  generally  with  the  exception 
of  the  rooms  exclusively  tued  by  each  inmate, 
which  were  furnished  by  snch  inmate,  and  the 
founder  provided  the  cooJcing  and  household 
utensUs,  and  the  trustees  maintained  the  same. 
The  income  of  the  endowment  fund  was  applied 
in  paying  the  salaries  of  the  staff,  rates,  repairs, 
up-keep  of  fabric  and  of  cooking  and  household 
tUensus,  and  in  providing  gas  and  coals  for  the 
inmates  and  staff.  There  were  no  subscriptions 
to  the  home  from  the  public. 

Held,  that  the  institution  was  an  "  almshouse  " 
toithin  the  meaning  of  sect.  61,  No.  6,  of  the 
Income  Tax  Act  1842,  and  was  thereby  entitled 
to  exemption  from  income  tax  under  sched.  A  of 
that  Act ;  and,  further,  that  it  was  a  "  house 
provided  for  tlie  reception  or  relief  of  poor 
persons  "  within  the  meaning  of  48  Oeo.  3,  c.  55, 
sehed.  B,  Exemptions,  ease  4,  and  was  thereby 
eocemptfrom  iyihabited  house  duty. 

Two  oaees  stated  by  Commissionera  for  Greneral 
Parpoaea  of  the  Income  Tax  Acta,  acting  for 
the  division  of  Frescot,  in  the  connty  of  Lan- 
caster. 

At  a  meeting  of  the  corami^aioners  held  in 
Liverpool  on  the  15th  Oct.  1903,  William  Cooper, 
a  trnstee  of  the  institution  known  as  the  Mary 
Clark  Home,  appealed  against  the  assessments  of 
bl.  uoder  rched.  A  for  the  year  ending  the  5th 
April  1902,  and  72.  16«.  3d.  under  the  same 
schedule  for  the  year  ending  the  5th  April  1903, 
and  claimed  allowances  of  these  anms  under 
par.  2,  No.  6,  sect  61  of  the  Income  Tax  Act 
1842  :  "  For  the  duties  charged  on  any  hospital 
.  .  .  or  almshouse  in  respect  of  the  public 
btuldings,  offices,  and  premises  balonging  to  auch 
hospital  .  .  .  or  almshouse."  The  sum  of  52. 
for  the  year  ending  the  5th  April  1902  was  a  pro- 
portion of  the  income  tax  for  that  year  as  from 
IM  Beported  b;  W.  W,  Oaa,  Saq.,  hsrtlMUt-tMMw. 


the  29th  July  1901  (when  the  home  was  Tested  in 
the  tmateea)  to  the  5th  April  1902. 

The  Mai7  Clark  Home  was  an  institution 
founded  and  endowed  by  a  Mrs.  Eliza  Clark  in 
memory  of  her  mother,  Mrs.  Mary  Clark,  and 
was  conveyed  to  the  trustees  in  fee  simple  by  a 
deed  dated  the  29th  July  1901,  upon  trust  and  to 
the  intent  and  in  order  that  the  same  heredita- 
ments might  at  all  times  thereafter  be  appro- 
priated and  used  as  and  for  a  home  or  institution 
to  be  called  "  The  Mary  Clark  Home,"  for  ladies 
in  reduced  circumstances,  and  under  such  rules 
and  regulations  for  the  establishment  and  manage- 
ment thereof,  and  of  the  intended  endowment 
fund  mentioned  in  the  deed  as  the  trustees  or  the 
survivors  or  survivor  of  them  or  the  ezeontors  or 
administrators  of  such  survivor,  or  other  the 
trusiess  or  trustee  for  the  time  being  of  the  deed, 
or  in  case  of  difference  the  majority  of  them, 
should  from  time  to  time  ^but  during  the  life  of 
Mrs.  Eliza  Clark  with  her  concurrence)  approve 
of  and  frame,  or  create,  alter,  or  amend. 

A  copy  of  the  rules  was  annexed  to  this  case. 

The  material  rales  were  as  follows  : 

(1)  The  home  or  institution  ihkll  be  a  home  for  ladies 
in  redaoed  otroomatanoea  ;  (2)  a  penon  to  be  an  inmate 
must  be  ...  (c)  fif^  year*  old  or  upwards,  (d) 
The  nnmarried  daughter  or  siater  or  Ihe  widow  of  a  man 
who  has  been  eotraged  in  some  piofesaional  or  mercan- 
tile pnnnit.  (e)  Poaiessed  or  in  the  aotoal  enjoyment 
of  a  fizjd  yearly  inoome  of  aooh  amoont  as  the  board 
of  management  shall  from  time  to  time  determine,  and 
nnleas  and  nntil  the  board  of  management  determine  to 
the  oontrary,  a  fixed  yearly  inoome  of  not  leaa  than  251. 
or  more  than  551.  (No  determination  has  yet  been 
made  to  the  oontrary).  (3)  la  the  seleotion  of  inmates 
preference  shall  be  given  to  ladies  residing  in  Liverpool, 
or  being  unmarried  danghters  or  aisteia  or  widows  of 
men  who  have  been  engaged  in  a  professional  or  mer- 
oantile  pnranit  in  Liverpool.  (8)  Eaoh  inmate  shall  be 
entitled  at  the  diaoietion  of  the  board  of  management 
to  the  nee  of  the  common  room  or  rooms  with  the  other 
inmatea,  and  to  the  exolnaive  nee  of  anoh  one  room  (a 
bedroom  and  sitting-room  combined)  nnfnmiahed,  or  of 
two  snoh  rooms  (a  bedroom  and  sitting-room)  unfur- 
nished, as  ahall  from  time  to  time  be  aasigned  to  her, 
and  to  be  supplied  with  ooala,  gaa,  and  attendance  free 
of  coat,  while  occupying  anoh  room  or  rooms.  (10) 
Eaoh  inmate  shall  provide  her  own  furniture,  foody 
clothing,  and  washing  and  medical  attendance. 

The  endowment  fund,  consisting  of  India  Stock 
and  debenture  and  preference  stocks  of  Canadian 
and  English  railways,  brought  in  4222.  a  year, 
without  deducting  iocome  tax. 

There  were  seventeen  inmates,  and  a  staff  oon- 
sistiog  of  a  lady  superintendent,  four  female 
servants,  and  a  gardener  two  days  a  week. 

Mrs.  Eliza  Clark  furnibhed  the  hall  and  stair- 
cases, common  rooms,  the  lady  superintendent's 
and  servants'  rooms,  and  the  kitchens,  and  pro- 
vided linen,  glass,  china,  and  cooking  and  house- 
hold utensils,  and  the  trustees  maintained  the 
same. 

The  trustees  applied  the  income  of  the  endow- 
ment fund  in  paying  the  lady  superintendent's 
salary  and  board,  servants'  wages  and  board,  the 
gardener's  wagea,  rates,  repairs,  upkeep  of  fabrio 
and  of  the  articles  in  the  last  paragraph  meat- 
tioned,  and  in  providing  gas  and  coals  for  the 
inmates  and  staff. 

There  were  were  no  subscriptions  to  the  home 
from  the  public. 
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Each  inmate  provided  the  fumitnre  for  the 
room  or  rooms  asaitpiedto  her,  and  food,  clothing, 
crashing,  and  medical  attendance  out  of  the 
income  mentioned  in  rule  2  (e),  but  the  food  was 
cooked  and  served  by  the  staff. 

The  appellants  contended  that  as  the  object  of 
the  home  was  a  charitable  one,  and  as  it  was 
wholly  supported  by  the  endowment  fund,  it  was 
a  hospital  or  almshouse  in  the  fullest  and  most 
proper  sense  of  the  words  used  in  the  Income 
Tax  Act,  and  within  the  meanine  of  the  words 
"  hospital  or  almshouse  "  as  given  in  all  standard 
dictionaries,  and  therefore  came  within  the 
allowance  mentioned  in  par.  2,  No.  6,  following 
eeot.  61  of  the  Income  Tax  Act  1842. 

The  appellants  also  contended  that  the  home 
was  an  institution  which  was  practically  of  the 
character  of  a  hospital  and  was  of  an  eleemosy- 
nary character,  and  therefore  came  within  the 
exemption,  and  they  quoted  Cawse  v.  Nottineiham 
Lunatic  Soapiial  (65  L.  T.  Bep.  155;  (1891) 
1  Q.  B.  585),  where  Pollock,  B.,  in  giving_  judg- 
ment, said  that  "  When  the  word  '  hospital '  is 
nsed  in  rule  6,  it  intends  to  exempt  any  institu- 
tion that  is  practically  of  the  character  of  a 
hospital,  and  is  of  an  eleemosynary  character." 

The  appellants  also  contended  that  the  objects 
«f  the  institution  were  "  poor  " ;  that  this  latter 
word  was  incapable  of  accurate  definition,  and 
was  not  confined  to  persons  in  the  lowest  degree 
of  poverty;  that  there  are  none  so  poor  as 
those  who  have  seen  better  days  and  fallen  from 
comfort  and  easy  means,  and  that  the  institution 
supplied  these  aged  ladies  in  reduced  circum- 
stances with  a  home,  and  fire,  light,  and  attend- 
ance, and  was  therefore  a  hospited  and  of  an 
eleemosynary  character. 

The  surveyor  of  taxes,  on  behalf  of  the  Grown, 
contended  that  the  home  was  not  a  hospital 
within  the  meaning  of  the  exempting  clause  relied 
on  by  the  appellants,  having  regard  to  the  fact 
that,  although  it  was  erected  by  private  benevo- 
lence, yet  it  was  in  effect  m^ntained  by  the 
inmates  themselves,  the  endowment  sufficing  to 
keep  the  building  in  repair  and  to  provide  each 
inmate  with  coals,  gas,  and  attendance  only,  and 
having  regard  to  the  rules  laid  down  for  the 
management  of  the  home,  particularly  rules  2  (e), 
4,  5,  6,  and  7.  The  surveyor  also  contended  that, 
under  the  above-mentioned  rules,  it  was  evident 
that  this  home  was  not  a  hospital  in  the  sense  of 
a  place  appropriated  to  the  reception  of  persons 
sick  or  infirm  in  body  or  mind,  nor  an  almshouse 
for  the  reception  and  maintenance  of  poor  persons ; 
that  it  was  clear  the  inm  ates  were  all  able  to  supply 
their  wants  without  this  home — that  is,  those 
necessaries  of  life  which,  without  including 
luxuries,  would  suffice  to  maintain  them  in  com- 
parative comfort ;  that  the  inmates  were  not  in 
this  home  at  the  expense  of  charity,  but  by  virtue 
of  their  own  or  their  friends'  money ;  that  a  free 
building  did  not  per  «e  make  either  a  hospital  or 
an  almshouse,  and  that  the  inmates  of  this  home 
were  not  poor,  neither  were  they  mentally  nor 
physically  incapacitated. 

The  surveyor  referred  to  the  case  of  Miugrave 
V.  Dundee  Boyal  LunaUe  Atylum  (22  Rettie, 
784;  32  So.  L.  Bep.  579),  in  which  the  learned 
judge  observed  that  the  fact  that  a  building  was 
erected  by  private  benevolence  or  by  charitable 
contributions  was  an  element  only  —  literary 
societies  and   political    clubs  were  occasionally 


built  either  wholly  or  in  part  in  the  same  way^ 
and  that  it  was  impossible  to  maintain  that  the 
circumstance  that  two  lunatics  were  gratuitously 
boarded  was  sufficient  to  impress  upon  the 
building  as  a  whole  and  the  administration  as 
a  whole  the  character  of  a  charitable  institution, 
nor  did  the  argument  avail  that  because  the 
institution  maintained  paupers,  not,  however,  at 
the  expense  of  the  asylum,  it  was  in  terms  of  the 
exemption  a  hospital  or  house  provided  for  the 
reception  or  relief  of  poor  persons.  The  surveyor 
further  contended  that  the  Mary  Glark  Home 
was  not  an  institution  founded  for  the  necessitous 
poor,  siok,  infirm,  or  aged  simply,  but  rather  a 
home  for  ladies  of  limited  incomes,  in  which  they 
might  enjoy  greater  comfort  and  more  congenial 
society  than  if  they  were  living  separated  and 
alone. 

By  the  appellants  in  reply  it  was  contended 
that  the  case  of  Miugrave  v.  Dundee  Boyal 
Lunatic  Asylum  {uhi  aup.)  did  not  apply,  because 
in  that  case  it  was  found  that  the  institution  wag 
a  self- supporting  institution. 

The  commissioners  decided  that  the  appellants 
were  not  entitled  to  the  exemption  claimed,  and 
they  confirmed  the  assessments  at  the  sums  of  52. 
and  7l.  16s.  3d.  respectively. 

The  question  for  the  opinion  of  the  court  was 
whether  the  Mary  Glark  Home  was  a  hospital  or 
almshouse,  entitled  to  exemption  from  the  duties 
charged  under  sched.  A  of  the  Income  Tax  Acts, 
and  if  the  court  should  be  of  opinion  that  the 
allowances  claimed  should  be  made,  the  commis- 
sioners found  that  the  assessments  of  5{.  and 
71. 16s.  3d.  should  be  discharged. 

In  the  second  case  the  appellants  appealed 
against  assessments  of  SI.  178.  Id.  for  inhabited 
house  duty  on  the  Mary  Glark  Home  for  the  year 
ending  the  5th  April  1902.  and  52. 12s.  6(2.  for  the 
like  duty  for  the  year  ending  the  5th  April  1903, 
and  they  claimed  exemption  under  48  Greo.  3, 
c.  55  (the  House  Tax  Act  1808),  sched.  B, 
Exemptions,  case  4,  "  Any  hospital  ...  or 
house  provided  for  the  reception  or  relief  of 
poor  persons."  [The  case  set  out  the  same  facts 
as  in  the  previous  case.] 

The  appellants  contended  that  as  the  object  of 
the  home  was  a  charitable  one,  and  as  it  was  wholly 
supported  by  the  endowment  fund,  it  was  a  "  hos- 
pital or  house  provided  for  the  reception  or  relief 
of  poor  persons  "  in  the  fullest  and  most  proper 
sense  of  the  words  used  in  the  Inhabited  House 
Duty  Act,  and  within  the  meaning  of  the  word 
"  hospital,"  as  given  in  all  standard  dictionaries, 
and  therefore  came  within  the  allowance  mentioned 
in  sched.  B,  Exemptions,-  case  4,  of  the  Act  48 
Goo.  3,  c.  55. 

Also,  that  the  home  was  an  institntion  which 
was  practically  of  the  character  of  a  hospital,  and 
was  of  an  eleemosynary  character,  and  therefore 
came  within  the  exemption,  and  they  quoted 
Cawse  V.  Nottingham  Lunatic  Hotpital  (uH  tup.), 
where  Pollock,  B.,  in  giving  judgment,  titer 
holding  as  regards  the  exemption  from  income 
tax  under  the  Income  Tax  Act  1842,  s.  61,  No.  6, 
that  when  the  word  "  hospital "  is  used  in  rule  6 
it  intends  to  exempt  any  institution  which  is 
practically  of  the  character  of  a  hospital,  and  is 
of  an  eleemosjrnary  character,  held  also  that  the 
same  argument  applied  to  the  exemption  from 
inhabited  house  duty,  under  sched.  B,  Exemp- 
tions, case  4,  of  48  Geo.  3,  o.  55. 
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Also,  that  the  objects  of  the  institntion  were 
"  poor  persons,"  and  the  institution  was  a  home 
provided  for  the  reception  or  relief  of  poor 
persons,  that  the  words  "  poor  persons  "  were 
incapable  of  accurate  definition,  and  were  not 
confined  to  persons  in  the  lowest  degree  of  poverty ; 
that  the  institution  supplied  these  ladies  with  a 
home,  and  fire,  light  and  attendance,  and  was 
therefore  a  "  hospital,"  or  "  house  provided  for 
the  reception  or  relief  of  poor  persona,"  and  was 
of  an  eleemosynary  character. 

The  surveyor  of  taxes  contended  that  the  home 
was  not  a  "  hospital  or  house  provided  for  the 
reception  or  relief  of  poor  persons,"  within  the 
meaning  of  the  exemption  clause,  having  regard 
to  the  rules  for  the  management  of  the  house. 

Also,  that  the  word  "  hospital,"  followed,  as  it 
was,  by  the  words  "  charity  school,  or  house  pro- 
vided for  the  reception  or  relief  of  poor  persons," 
referred  to  an  institution  of  which  one  of  the 
OSes  was  the  entertainment  of  the  sick  and  infirm 
poor,  and  that  the  words  "  house  provided  for  the 
reception  or  relief  of  poor  person,"  simply  meant 
"  poorhouse  " :  (see  43  Geo.  3,  c.  161  (the  House 
Tax  Act  1803),  s.  17,  where  the  expression  ran : 
"  hospital,  charity  school,  or  poorhouse  " ;  and  that 
as  the  home  was  mainly  self-supporting,  the  dicta 
of  Denman,  J.  in  Blake  v.  Mayor  of  London  (18 
Q.  B.  Div.  437),  applied,  "  where  a  school  is  in  the 
main  self-supporting  we  do  not  think  it  could 
properly  be  called  a  charity  because  a  small  pro- 
portion of  the  scholars  derive  benefit  from 
the  charitable  fonndation  whence  it  originally 
spmng." 

The  surveyor  also  referred  to  the  case  of  Mus- 
grave  v.  Dundee  Boyal  Lunatic  Asylum  {ubi  (up.) 
and  also  to  the  case  of  Southwell  v.  Boyal  HoUo- 
way  College  (73  L.  T.  Bep.  183 ;  (1895)  2  Q.  B. 
487),  where  Grantham,  J.  observed  that  "  free 
buildings  do  not  make  a  charity  school." 

Also,  that  the  object  of  the  home  could  only 
be  attained  by  the  enforcing  of  the  rules  before 
mentioned,  that  there  was  no  charitable  contribu- 
tions for  these  purposes,  and  the  endowment 
snfSced  only  to  keep  the  building  in  repair  and  to 
supply  coals,  g^,  and  attendance  free ;  that  the 
home  was  made  habitable  as  a  home,  not  by  the 
founder  or  the  trustees,  but  by  the  inmates  them- 
selves, and  they  kept  it  habitable  as  such ;  and 
although  the  home  was  founded  by  charity,  it  was 
in  effect  maintained  by  the  inmates  who  were  in 
the  home,  not  at  the  expense  of  charity,  but  by 
virtue  of  their  own  or  their  friends'  money. 

The  commissioners  decided  that  the  appellants 
were  not  entitled  to  the  exemptions  claimed,  and 
thOT  confirmed  the  assessments. 

The  question  was  whether  the  Mary  Clark 
Home  was  a  "  hospital  or  house  provided  for  the 
reception  or  relief  of  poor  persons,"  entitled  to 
exemption  from  the  duties  charged  under  the 
Inhabited  House  Duty  Acts.  If  they  were  entitled 
to  the  exemptions,  then  the  assessments  were  to 
be  discharged. 

Rule  No.  6,  contained  in  sect.  61  of  the  Income 
Tax  Act  1842  (5  &  6  Vict.  c.  a5),  specifies  the 
allowances  to  be  made  in  respect  of  the  said 
duties  in  sched.  A,  which  allowances  are  (amongst 
others)  as  follows : 

For  tha  duties  charged  on  .  ;  .  any  hospital, 
pnblio  school,  or  almshooae  in  respect  of  the  public 
boildizigg,  offices,  and  premises  belonging  to  such 
hospital,  public  Bobool,  or  almshoase,  and  not  occupied 


by  any  individual  officer  or  the  master  thereof,  whose 
whole  income,  however  arising,  estimated  according  to 
the  mles  and  directions  of  this  Act,  shall  amoant  to  or 
exceed  150i.  per  annnm,  or  by  any  person  paying  rent 
for  the  same,  and  for  the  repairs  of  such  hospital,  pnblio 
school,  or  almshonse,  and  offices  belonging  thereto,  and  of 
the  gudena.     .     .     . 

By  the  House  Tax  Act  1808  (48  Geo.  3,o.  55), 
sched.  B,  Exemptions,  case  4,  exemption  from 
the  inhabited  house  duty  is  given  in  favour  of 

Any  hospital,  charity  school,  or  honse  provided  for 
ills  reception  or  relief  of  poor  persons. 

Au»t»n-Cartmell  for  the  appellants. — The  short 
point  is  whether  the  institution  is  a  "  hospital  " 
or  "  almshouse  "  in  the  first  case,  or  a  "  hospital " 
or  "  house  provided  for  the  reception  or  relief  of 
poor  persona  "  in  the  second  case.  It  is  submitted 
that  this  institution  comes  within  the  words  of 
these  exemptions.  The  up-keep  of  the  place, 
both  the  faorio  and  also  the  service,  as  well  as 
gas,  coals,  and  so  forth,  have  to  be  provided  out 
of  the  endowment  fund,  and  all  these  inmates 
who  find  a  home  in  this  house  do  is  to  provide 
their  furniture  and  pay  for  their  food.  Therefor© 
the  institution  cannot  in  any  way  be  said  to  be 
self-supporting,  and  the  cases  on  the  point  largely 
turn  on  the  question  whether  the  institution  is 
self-supporting  or  not  This  is  not  a  self-support- 
ing institution.  It  may  be  that  the  decision  will 
tnrn  on  the  meaning  of  the  word  "  poor "  in 
"  poor  persons "  in  48  Geo.  3,  c.  55.  The  word 
"  poor  is  not  here  used  in  the  sense  of  a  person 
being  an  absolute  pauper  or  requiring  parochial 
relief  (Attorney- General  v.  Wilkinson,  1  Beav. 
370) ;  and  though  "  poor  "  is  defined  in  the  Poor 
Law  Act  as  a  person  in  receipt  of  parochial  relief 
yet  in  these  Acts  it  must  be  given  a  wider  mean- 
ing. The  word  does  not  occur  in  the  Income 
Tax  Act,  but  it  does  occur  in  the  definition 
of  "  hospital "  or  "  almshouse  " ;  and  the  guiding 
principle  throughout  these  cases  is  that  the  word 
"poor"  is  a  relative  expression  and  has  to  be 
construed  in  its  wider  and  not  in  its  limited  sense. 
These  inmates  were  poor  persons  within  that 
wider  meaning  that^  ought  to  be  given  to  the 
word.  On  referring  to  the  definition  of  the  words 
"  hospital "  and  "  almshouse "  in  the  various 
dictionaries,  this  institution  comes  within  those 
definitions,  and  the  definition  of  hospital  as  given 
by  Channell,  B.  in  Lord  Colchester  v.  Kewney  (14 
L.  T.  Rep.  888,  at  pp.  889-90 ;  L.  Rejp.  1  Ex.  368), 
is  not  really  against  this  view.  With  regard  to 
the  cases  as  to  the  meaning  of  these  words,  the 
case  of  Needham  v.  Bowers  (59  L.  T.  Bep.  404 ; 
21  Q.  B.  Div.  436)  arose  like  the  present  case 
under  both  Acts,  and  there  it  was  held  that  the 
institution  was  not  exempt  as  a  hospital,  simply 
on  the  ground  that  it  was  wholly  self-supporting. 
The  sole  point  there  was  whether  the  fact  that 
the  institution  was  entirely  self-supporting  took 
it  out  of  the  exception  as  to  "  hospital "  in  that 
case,  and  it  was  held  that  it  did.  That  case  is 
clearly  distinguishable  from  the  present,  where 
the  institntion  is  not  self-supporting,  and 
Charles,  J.  there  says:  "But  we  think  the  lan- 
guage in  the  Income  Tax  Act  must  be  restricted 
to  hospitals  supported  whoUy  or  in  part  by 
charity,  and  that  it  does  not  apply  to  a  nospital 
which  is  self-supporting."  If  the  institution  is 
wholly  seU-supporting  it  would  be  outside  the 
exemption,  but  if  partly  self-supporting  and  partly 
supported  by  charity  it  would  he  witMn  it.     The 
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next  case  as  to  the  meaning  of  "  hospital  "  is  Oaw»e 
V.  Nottingham  Lunatic  Hogpital  (65  L.  T.  Bep. 
155  ;  (1891)  1  Q.  B.  585)  and  there  it  was  held  that 
the  inatitation  not  being  wholly  self-sapporting, 
but  being  supported  in  part  by  charity,  was  a 
"  hospital"  within  the  meaning  of  this  exemption. 
The  judgment  of  Pollock,  B.  m  that  case  clearly 
shows  that  this  home  comes  within  the  exemption. 
There  is  one  other  case  on  this  particular  section, 
the  Scotch  case  of  Musgrave  y.  Dundee  Soyal 
Xiunatie  Atylum  (22  Bettie,  784;  32  Sc.  L.  Bep. 
579),  and  there  precisely  the  same  principle  was 
applied — namely,  that  the  institution,  being  self- 
«apporting,  was  not  entitled  to  the  exemption. 
The  judgments  in  that  case  simply  follow  the 
reasoning  in  Needham  v.  Bowers  (u&t  sup.).  In 
Lord  Colcheiter  y.  Kewney  (ubi  sup.)  there  was  a 
dictum  to  the  effect  that  the  institution  there  in 
question,  which  was  an  institution  for  the  educa- 
tion of  the  children  of  soldiers  dying  on  active 
seryice,  was  a  "  hospital "  within  this  Act.  [He 
also  referred  to  Charterlumse  School  v.  Lamarque 
(62  L.  T.  Bep.  907 ;  25  Q.  B.  Div.  121),  to  the 
definitions  of  "almshouse"  and  "hospital"  in 
the  yarious  dictionaries,  and  of  "  hospital "  in 
Stroud's  Judicial  Dictionary,  p.  889,  for  the  pur- 

Sose  of  showing  that  the  Lome  came  within  those 
efinltions.1  If  the  appellants  are  right  with 
regard  to  toe  income  tax,  then,  a  fortiori,  they 
are  right  with  regard  to  the  inhabited  house 
duty,  as  there  the  words  are  "  house  provided  for 
the  reception  of  poor  persons,"  and  these  inmates 
were  poor  persons. 

Bowlatt  (Sir  Robert  B.  Finlay,  A-G.,  with  him) 
for  the  respondent. — The  commissioners  were 
right  in  holding  that  the  appellants  were  not 
entitled  to  either  exemption.  The  definitions  of 
"  hospital "  and  "  almshouse "  as  given  in  dic- 
tionaries do  not  avail  much,  as  dictionaries 
usually  collect  all  the  various  meanings  of  the 
words  that  can  be  attributed  to  them  under  any 
circumstances.  There  is  a  more  recent  case  than 
those  referred  to,  the  case  of  Motes  y.  Marsland 
(83  L.  T.  Bep.  740  ;  (1901)  1  K.  B.  668),  a  case 
iarising  under  the  London  building  Act,  where  it 
was  held  that  a  house  provided  as  a  permanent 
home  (but  not  as  a  school)  for  children,  who, 
by  reason  of  defect  in  intellect  or  physical 
infirmity,  required  a  separate  place,  was  not  a 
"  public  building"  within  the  meaning  of  the 
London  Building  Act,  which  included  a  "  hos- 
pital." There  it  was  contended  for  the  respondent 
that  the  place  was  a  hospital,  but  Bruce,  J.  clearly 
held  that  it  was  not  a  hospital.  He  says :  "  In 
modern  times,  however,  the  signification  has  been 
greatly  narrowed,  and  it  has  acquired  specially 
the  meaning  of  a  place  for  the  treatment  of  the 
sick  and  infirm.  [Channkll,  J. — He  was  there 
construing  the  London  Building  Act.]  Philli- 
more,  J.  also  points  out  that  the  word  "hospital " 
is  not  now  used  in  its  original  and  wider  sense, 
and  that  the  meaning  has  been  greatly  narrowed, 
and  he  held  that  the  building  was  not  a  hospital, 
but  a  home.  If  it  were  used  in  its  wider  sense  it 
would  include  "  almshouse,"  and,  if  it  is  not 
within  the  expression  "  almshouse,"  it  is  not 
within  "  hospital."  Here  it  cannot  he  said  that 
the  inmates  were  old  or  infirm,  as  they  were  to 
be  admitted  at  the  age  of  fifty.  It  is  quite  clear 
that  this  home  does  not  come  within  the  word 
"hospital"  so  far  as  that  relates  to  sickness  or 
infirm  old  age  ;  so  ^hat  the  real  point  is  whether 


it  is  an  "  almshouse  "  in  the  one  case  or  a  "  house 
for  the  reception  of  poor  persons  "  in  the  other 
case.  Some  light  is  thrown  on  the  words  "  house 
provided  for  the  reception  of  poor  persons  "  in 
this  exemption  in  48  Greo.  3,  c.  55,  by  referring  to 
the  previous  Act,  43  Geo.  3,  o.  161  (the  House  Tax 
Act  1803).  The  machinery  sections  under  tliat 
Act  are  still  in  f  oree,  but  the  exemption  under  the 
later  Act  has  been  substituted  for  that  under 
the  earlier  Act.  Sect.  17  of  43  Geo.  3.  c.  161. 
used  the  word  "  poorhouse,"  and  it  is  submitted, 
that  the  words  in  the  schedule  of  that  Act,  as 
in  the  present  Act,  "  house  provided  for  the  recep- 
tion of  poor  persons,"  simply  mean  a  poorhouse. 
In  Southwell  v.  Royal  Holloway  College  (73  L.  T. 
Bep.  183;  (1895)  2  Q.  B.  487)  the  question  was 
as  to  the  liability  of  the  institution  to  inhabited 
house  duty,  audit  was  held  that  that  depended 
on  the  character  of  the  institution,  and  the 
judgment  of  Charles,  J.  in  that  case  makes  it 
clear  that  the  home  in  this  case  was  not  an 
"  almshouse  "  or  a  "  house  provided  for  the  recep- 
tion of  poor  persons."  An  almshouse  is  neces- 
sarily a  house  of  an  eleemosynary  character,  and 
it  cannot  fairly  be  said  that  this  home  was  of 
that  character,  or  that  those  who  were  inmates 
were  "poor"  persons.  The  word  ''poor"  is  a 
relative  term,  and  it  cannot  be  said  that  persons 
who  have  some  private  income  of  their  own,  as 
these  inmates  were  required  to  have,  were  poor 
persons  in  the  sense  necessary  to  bring  the  case 
within  the  exemptions. 

Auslen-Cartmell  in  reply. 

Ghannbll,  J. — These  two  oases  raise  what 
has  been  argued  as  being,  and  what  I  think  is, 
practically  the  same  point.  The  question  is 
whether  this  institution,  which  is  called  the  Mary 
Clark  Home,  is  entitled  to  the  qualified  exemp- 
tion in  respect  of  income  tax  (property  tax  it  is 
more  commonly  called  on  buildings)  in  sect.  61, 
No.  6,  of  the  Income  Tax  Act  of  1842 ;  and  in  the 
second  case,  whether  the  same  institution  is 
entitled  to  the  exemption  from  inhabited  house 
duty,  which  is  in  sched.  B.  of  the  House  Tax  Act 
of  1808.  Those  exemptiocs  are  nearly  in  the 
same  words,  and,  so  far  as  regards  this  institution 
they  are,  I  think,  practically  identicaL  The 
income  tax  exemption  seems  rather  wider  than 
the  house  tax  exemption,  so  far  as  regards 
institutions  which  are  devoted  to  educational 
purposes.  They  are,  I  think,  identical  so  far  as 
regards  institutions  such  as  hospitals,  in  the 
present  modem  sense  of  the  word — namely, 
institutions  for  the  relief  of  the  sick.  Then 
passing  to  the  class  that  is  more  material  in  the 
present  case,  so  far  as  regards  institutions  for 
the  relief  or  assistance  of  persons  suffering,  not 

Ehysically  from  sickness  or  from  mental  infirmity, 
ut  simply  from  poverty,  they  seem  to  be  practi- 
cally the  same,  aathough  the  words  are  not  the 
same.  The  more  important  word  in  the  income 
tax  exemption  is  "  almshouse,"  and  in  the  house 
tax  exemption,  "  house  provided  for  the  recep- 
tion or  relief  of  poor  persons."  In  one  of  the 
various  definitions  which  Mr.  Cartmell  produced 
to  me  from  dictionaries  and  books  of  authority 
upon  the  interpretation  of  words, "  almshouse 
was  interpreted  precisely  in  the  words  that 
are  used  in  the  other  Act,  and  in  all  of  them 
words  were  used  extremely  similar.  Therefore 
I  am  justified  in  treating  "  almshouse  "  as  being 
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for  all  practical  pnrposes  equivaleiit  to  a  "  honse 
provided    for  the  reception  or    relief    of    poor 
persona."    If  tiiat  is  so,  then  the  words  become 
identical.    So    far    as    regards   anything   to  be 
feathered  from  the  objects  or  policy  of  the  Act, 
I  do  not  think  that    there  is  much  difference 
either.    It  is  perhaps  a  little  easier  to  get  some- 
thing like  a  principle  out  of  the  Inoome  Tax  Acts 
than  it  is  out  of  the  Honse  Tax  Act.    The  Income 
Tax  Acts  are,  speaking  generally,    taxes  npon 
inoome,  and  this  particular  form  of  inoome  tax 
(sched.  A.)  ia  a  tax  upon  income  arising  from  real 
property,  because  rents  are  taxable  under  that 
schedule,  and  it  includes  cases  where  the  owners 
of  real  property  enjoy  the  annual  value,  as  it 
were,  of  their  property  by  oconpying  it  themselves 
instead  of  taking  rent  for  it ;  they  take  the  value, 
as  it  were,  in  kind.      It  is  therefore   somewhat 
easier  to  get  a  principle  out  of  the  cases  of  exemp. 
tion  from  income  tax,  because  they  may  be  sup- 
posed to  include  and  cover  oases  where  practically 
there    is  no  income   or  anything  analogous  to 
income  arising  from  the  occupation.    There  may 
not  be  a  great  deal  in  that.   It  was  dearly  settled 
by  the  Mersey  Docks  case  {Jone$  v.  Mersey  Dock* 
and  Harbour  Board,  12  L.  T.  Rep.  643;  11  H.  L. 
Cas.  443)  and  other  cases,  that  the  mere  fact  that 
a  person  is  a  mere  trustee  and  bound  to  devote 
any  proceeds  that  may  arise  out  of  the  property 
of  which  he  is  trustee  to  particular  purposes  does 
not  prevent  the  property  from  being  taxable  or 
rateable,  as  the  case  may  be,  in  his  hands,  any 
more    than    if    he  were  a    beneficial    occupier. 
Although  that  is  the  case  as  regards  the  incidence 
of  the  tax,  I  think  when  we  come  to  consider 
express  exemptions   we  may  get   a  little  light 
from  the  fact  that  the  exemption  was  probably 
founded  with  the  intention  of  relieving  institutions 
from  such  a  tax  as  income  tax,  where  it  is  obvious 
that  the  persons  upon  whom  the  tax  will  fall — 
in  this  case  the  trustees  of  the  institution — will 
be  paying  it  out  of  funds  which  they  are  bound 
to   devote  to  charitable  purposes,  so   that  they 
would  thereby  be  diminishing  the  amount  which 
would  otherwise  go  to  those  charitable  purposes 
by  paying  the  tax,  and  therefore  they  would  be 
paying  it  out  of  the  pockets,  in  substance,  of  the 
objects  of  the  charity  and  diminishing  the  umonnt 
which  goes  to  them.    In  substance,  therefore,  in 
these  cases  where   there  is  clearly  a  charitable 
institution,  either  for  the  relief  of  poor  persons 
or  for  the  relief  of  sick  persons,  or  for  educational 
purposes,  it  really  comes  to  taxing  either  the 
poor  xwrsons  or  the  sick  persons  or  the  children 
being  educated,  and  I  suppose  that  it  was  thought 
that  it  was  not  desirable  to  do  so.    That  is,  I 
think,  all  that  can  be  said  in  reference  to  the 
objects  of  these  Acts.    I  make  these  observations 
because  where  we  have  ambiguous  words,  such  as 
we  undoubtedly  have  here,  the  proper  way  is  to 
see  what  Act  of  Parliament  they  are  in,  for  what 
purpose  they  are  used,  and  to  interpret  the  words 
accordingly ;  but  I  quite  think  that  "  hospital  " 
and  "public  school,     and  words  of  that  kind, 
would  Dear  auite  a  different  interpretation  in  an 
Act  such  as  tnis  than  in  such  an  Act,  for  instance, 
as  the  London  Building  Act,  which  was  referred 
to  incidentally  in  one  of  the  cases  broueht  to  my 
attention   during    the    argument.       Where   the 
point  is  the  character  of  the  building,  the  physical 
structure  for  building  purposes  is  what  we  have 
to   look   at,  and  we   treat   as   a   "  hospital/'  or 


"  public    school "  for   that   purpose    something 
different  in  all  probability  to    what  we  should 
treat    as    a    "  hospital  "    in    an    Act    passed 
for  totally  different  purposes,   where    the  words 
might    be  expected   to  bear  a    totally  different 
meaning.      So   much   upon   general  considera- 
tions in  reference  to    these    exemptions,  which, 
as    I    have    said,    do   not  throw   a  very^  great 
deal   of  light  upon  the  matter.     In  this  par- 
ticular case  I  am  bound  to  say  that  J  have  nad 
considerable  difficulty  in  coming  to  any  conclusion 
upon  the  matter.    I  cannot  help  feeling  that  it  is 
one  of  those  cases  in  which  one  could  give  almost 
equally   satisfactory  reasons,  or   nnsatisfactoiy 
reasons,  as  the  case  may  be,  for  coming  to  one 
conclusion  as  for  coming  to  the  other  conclusion. 
But  I  have  come  to  a  conclusion  on  the  matter, 
and   I   hope   I   have  arrived  at   it  upon  proper 
considerations  at   any  rate,  and   that   I  am  not 
going  to  take  into  account  anything  which  one 
would   be  rather  inclined  to   take  into  account, 
but  ought  not  to  take  into  account.    The  question 
turns  mainly,  J  think,  upon  the  word  "  almshouse." 
I   have  had  my  attention  drawn    to  the  word 
"  hospital,"  and  quite  properly,  but  it  does  seem 
to  me  in  this  case  that   it  is  not  necessary  to 
decide  whether  the  word  "  hospital "  in  either  of 
these   two  Acts   of    Parliament    has   the  older 
meaning,  which    was    undoubtedly   much  wider 
than   the   modem   meaning,  or   whether  it  has 
only  the  modern  meaning  which  it  usually  has  at 
the  present  time  when  used.     Undoubtedly,  at 
the  present  time,  the  word  "  hospital,"  in  all  ordi- 
nary parlance,  when  used  is  used  solely  in  reference 
to  an  institution  for  the  relief  of  the  sick,  either 
for  physical  ailments,  or  for  physical  injuries, 
because  there  are  hospitals  for  accidents  as  well 
as  hospitals  for  the  sick.    The  word  "  hospital " 
is  now  confined  in  ordinary  parlance   to  insti- 
tutions of  that  character.    No  great  while  ago, 
at  any  rate  in  the  time  of  Lord  Coke,  it  clearly 
included  institutions  for  the  relief  or  alleviation 
of  mere  poverty,  and  certainly  of  the  aged.  There 
is  an  older  meaning  which  is  even  wider  than 
that  referred  to  in  some  of  the  dictionaries  that 
were  quoted  to  me,  where  it  means  little  more 
than  a  resting  place,  or,  at  any  rate,  a  guest's 
place,  if  I  may  use  the  expression.    It  clearly  is 
not  used  in  that  very  wide  sense  here,  and  wheuier 
it  is  used  in  the  sense  of  including  institutions 
that  are  not  meraly  for  the  alleviation  of  physical 
suffering,  but  are  also  for  the  relief  of  poverty, 
does  not,  I  think,  arise    in    the  present  case, 
because  in  each  of  these  Acts  words  are  used 
which  do  cover  institutions  which  are  for  the 
purpose  of  relieving  poverty.    In  point  of  fact, 
in  each  Act  there  are  institutions   having  the 
three  different  objects  of  bounty  specially  referred 
to.    "  Hospital "  is  in  both  Acts,  which  clearly 
includes,  even  it  it  includes  something  else,  the 
institutions  for  the  relief  of  physical  ailments; 
"  charity  school "  occurs  in  one  Act  and  "  public 
school "  in  the  other,  which  words  clearly  apply 
to  educational  institutions  for  the  advantage  of 
the  young.    Those  I  have  not  to  deal  with  here ; 
and  then  in  the  one  Act  we  have  "  almshouse," 
and  in  the  other  we  have  "  house  provided  for 
the  reception  or  relief  of  poor  persons,"  so  that 
iiutitutions  for  the  relief  of  poverty  are  specially 
included.    It  seems  to  me,  therefore,  not  very 
material  to  consider  in  this  present  case  whether 
a  hospital  is  confined  to  physical  ailments  or 
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not,  or  whether  it  inoludea  inatitations  for  the 
relief  of  poverty  in  this  case  becanse  they  are 
specially  mentioned.    The  only  reason  why  the 
cases  as  to  hospitals  were  referred  to  was  beoanse 
we  happen  to  have  a  certain  amount  of  light  from 
eases  that  were  decided  in  reference  to  institu- 
tions which  clearly  were  hospitals  in  the  modem 
sense — namely,  inatitntions  mostly  for  lunatics. 
In  those  cases  it  has  been  decided  that  it  was  not 
necessary  that  the  institution  should  be  entirely 
snpported  by  a  charitable  endowment.    If  there 
was   a  substantial  endowment,  although   some 
money  was  received  either  from  the  recipients  of 
the  partial  charity  or  in  any  other  way  to  support 
the  institution,  that  did  not  prevent  the  insti- 
tution from  being    one  which  would  have  the 
benefit  of  these  exemptions ;  but  if  it  was  entirely 
self-supporting,  then  it  was  one  which  would  not 
have  that  benefit.  That  principle  has  been  clearly 
decided   in  two  or  three  cases  —  the  oases    of 
Needham    v.  Bowers  [ubi   sup.)  and    Cawae   v. 
Nottingham  Lunatic  Hospital  {ubi  tup.),  and  the 
case  I  in  Scotland  of  Mtugrav«  v.  Dundee  Boyal 
Lunatio  Asylum  (tibi  sup.),  which  followed  and 
commented  upon  the  other  two.    The  only  im- 
portance in  the  present  case  of  discussing  the 
word  "  hospital,"  is  becanse  it  is  suggested  un  the 
one  hand  that  those  same  considerations  would 
apply  to  the  word  "  almshouse  "  as  to  "  a  house  pro- 
vided for  the  reception  or  relief  of  poor  persons  " ; 
and,  on  the  other  nand,  it  is  suggested  that  those 
considerations  would  not  apply,  and  that  where  we 
have  to  deal  with  a  word  Uke  "  almshouse,"  we 
are  to  confine  it  to  institutions  which  are  entirely 
charitable.     I  do  not,  however,  think  that  that 
is    very  important,  becanse   this   institution  is 
entirely  charitable.    I  am  not  now  dealing  with 
the  point  of  real  doubt  in  this  case — namely, 
whether  the  objects  of  this  charity  can  properly 
be  described  as  poor  persons.    The  institution 
receives  no  money  other  than  from  the  olurit- 
able  endowment.    It  provides,  for  those  ladies, 
rooms,    firo,    light,    and   a    certain  amount    of 
attendance.      It    receives    no    payment    at    all 
from  them  or  from  anybody,  ao  that  the  entire 
annual  value,  the  entiro  liemefit  of    the    insti- 
tution,   is    devoted    to    assisting    the    inmates 
of    it.      It    does    not   get    any  partial   support 
from  them  at  all ;  it  does  leave  them  to  provide 
c«rtain  things  for  themselves,  and  they  have  to 
provide  their  food  and  clothing.    It  aeems  to  me 
that  there  is  no  possible  doubt  that  here  there  is 
a  substantial  charitable  endowment;  and  it  ia 
perfectly  clear  that  the  inatitution  is  not  self- 
supporting,  and  I  think  that  the  principles  that 
were  laid  down  in  the  oases  as  to  lunatic  hospitals 
would  apply  to  an  institution  of  this  kind ;  but  in 
any  event  the  diffionlty  which  arises  in  some  of 
those  oases  does  not  arise  here.    That  brings  me 
to  the  question  whether  this  can  be  called  properly 
an  "  almshouse,"  or  a  "  house  for  the  reception 
or  relief  of  poor  persons."    I  tried  to  get  some 
light  as  to  what  was  a  poor  person,  but  tiiero  is 
very  little  light  to  be  obtained  on  the  subject. 
Two  cases  wero  referred  to  during  the  argument, 
one  the  case  of  Attorney-General  v.  Wilkinson  {ubi 
sup.),  which  was  decided  as  long  ago  as  the  year 
1839.    That  case  proceeded  upon  the  view  that 
there  was  then  a  clearly  established  doctrine  of 
the  Court  of  Chancery  to  the  effect  that  where 
a  charity  was  for  the  benefit  of  poor  persons,  it 
was  wrong  to  devote  that  in  such  a  way  as  to  take 


poor  persons  ofE  the  rates,  because  then  you  were 
giving  the  benefit  of  the  charity  not  to  the  poor 
person,  but  to  the  ratepayer.      That  seems  to 
mean  that  "  poor  person    in  a  trust  for  the  benefit 
of  poor  persons  does  not  mean  the  very  poorest, 
the  absolutely  destitute.    I  do  not  think  it  is 
n  fair  meaning  of  the  word  "  poor  "  to  confine  it 
to  persons  who  are  absolutely  destitute.    It  is  a 
word  more  or  leas  relative.    The  difficulty  in  such 
a  case  as  this  is  to  see  from  what  point  of  view 
we  ara  to  look  upon  the  queation.     Obviously 
different  people,  according  to  their  own  podtion, 
look    very    differently   at  the    question    of  the 
poverty  of  other  persons,  and  what  is  riches  to 
some  is  poverty  to  others.    The  only  light  that  I 
really  get  from  the  cases  is  that  "  poor  "  is  not  to 
be  confined  to  the  very  poorest  or  to  the  destitute. 
This  institution  is  of  a  peculiar  character,  and  I 
agree  that  in  all  probability  such  institutions  are 
comparatively  modem.    I  do  not  suppose  that  in 
the  time  of  Lord  Coke,  when  he  tells  us  what  a, 
hospital  was  in  his  view,  such  an  institution  aa 
this  would  probably  be  in  existence.    Its  objects 
are  very  clearly  defined ;  its  objects  are  not  to 
keep  those  who  are  inmates  of  it  fro.'n  starvation. 
That  is  quite  clear.    The  object  is  to  give  them 
greater  comfort  than  with  their   limited  means 
they  could  otherwise  enjoy.    The  present  rulea 
are     subject   to     alteration    at    the    discretion 
of   the   trustees   from   time   to   time;  but  they 
indicate     the     character     of     the    inatitution, 
and  I  assume  that,  even  if  the  actual  amounts 
were  altered,  they  would  not  be  altered  so  as  to 
substantially  alter,the  character  of  the  institution, 
and  that  character  is  that  it  is  for  ladies  of  a 
certain  age ;  it  is  not  entirely  confined  to  old 
women,  because  the  limit  of  age  is  fifty.    It  is 
intended  for  persons  who  have  at  one  time  been  in 
a  better  position  of  life  than  what  they  are  in  at 
the  time  when  they  become  inmates.    There  ia  a 
present  limit  that  they  must  not  have  more  than 
552.  a  year,  a  little  over  12.  a  week.     If  a  person 
has  got  more  than  that  sum,  then  she  is  not 
eligible  at  all.    Then  there  is  a  limit  the  other 
way ;  they  must  have  252.  a  year.    That  means, 
no  doubt,  that  anyone  who  has  got  less  than  that 
could  not  really  have  the  b«iefits  that  are  intended 
to  be  conferred  by  this  institution,  because  the 
institution  does.not'give  them  any  food  or  clothing. 
It  gives  them  rooms  and  fire  and  light,  and  if  a 
lady  had  not  enough  to  provide  herself  with  food, 
she  could  not  really  avail  herself  of  the  institu- 
tion.   She  would  be  an  incumbrance  tg  othera, 
who  in  all  probability  out  of  their  charitable 
feelings  would    be'  sharing    their  small  means 
with     her,     and    it    would     break    down    the 
institution   altogether  if    they    were    to    admit 
people  who    were  not  secured    to  the  extent  of 
being  able  to  find  their  own  food  and  clothing.    I 
strongly  suspect  that  the  way  such  a  thing  would 
work  in  practice  would  be  that    it  would  not 
exclude  the  absolutely  destitute  lin  fact,  because 
if  a  person  who  was  absolutely  destitute  was  able 
to  persuade  the  trustees  to  admit  her,  she  would 
in  all  probability  appeal  to  other  charity  and  get 
the  necessary  252.  a  year  in  that  way.     Looking 
at  it  from  a  practical  point  of   view,  T  cannot 
regard  the  fact  that  to  get  in    there   the  lady 
must  aatisfv  the  trustees  that  she  has  the  means 
of  having  the  252.  a  year  as  having  the  operation 
in  practice  of   excluding  people   who  are  abso- 
lutely destitute.     I  believe  it  would  work  out  in 


Digitized  by 


Google 


Dec.  10,  1904.] 


THE  LAW  TIMES. 


[Vol.  XCI.-468 


KB.  DiT.]     AzjKVZL  Go.  Limited  (apps.)  v.  Bbli.  (Surveyor  of  Taxes)  (reap.).    [E.B.  Dit. 


that  way.    It  would  enable  the  person  to  get  from 
other  charitable  persons,  possibly  from  lier  own 
friends,  upon  whom  she  would  have   no  claim, 
but  who    would  be  quite    willing    to    go    that 
length,    that  sort   of    assistance    which    would 
enable  her    to  get   in.      So    I   cannot   regard 
that     stipulation     as     excluding    the    persons 
who    are    absolutely   destitute.      I    thinlc    such 
persons  could  get  there,  provided  they  could  get 
other  sufficient  charity  to  enable  them  to  avail 
themselves  of  the  institution.    Now,   is  this  an 
institution  for  poor  persons  'if    I  do  not  know  any 
standard  of  poverty,  nor  how  I  can  lay  down  any 
rule.    It  seems  to  me  the  only  guide  I  can  go  by 
is  this :  These  ladies  go  there  oecause  they  are 
poor  and  for  no  other  reason.     The  institution  is 
absolutely  charitable.      One  would  not  like  to 
hurt  the  feelings  of  those  who  are  there  by  calling 
it  in  common  parlance  an  almshouse,  but  I  think 
it  may  fairly  be  called  an  almshouse.     There  do 
not  seem  to  be  as  many  definitions  of  almshouse 
as  there  are  of  hospital ;  but  applying  one's  own 
knowledge  to  the  matter,  I  do  not  think  that  the 
almshouses    which    exist   in    very    considerable 
numbers  in  almost  all  old  towns  in  this  country 
are  confined  as  a  rule  to   absolutely  destitute 
persons.    It  is  sufficient  that  the  people  who  do  go 
there  go  there  as  a  matter  of  chanty,  and  these 
ladies  do  go  to  this  place  as  a  matter  of  charity. 
Thefonnder  of  the  institution  recognised  that  there 
was  a  large  number  of  ladies  who,  by  reason  of 
their  having  been  brought  up  with  certain  com- 
forts, would  feel  more  seriously  than  those  who 
had  not  had  that  advantage  the  deprivation  of 
thoce  comforts,   and  she  was   desirous  to  help 
them.    Whether  everybody  would  call  people  of 
that  sort "  poor  "  I  cannot  fay ;  but  I  do  say  that 
they  are  admitted  there,  and  their  chief  title  to  be 
admitted  there  is  that  they  are  deemed,  in  the 
estimation  of  the  founder  and  the  trustJRes,  and 
in  view  of  the  rules,  as  objects  of  charity,  and 
therefore  I  think  they  may  be  considered  to  be 
poor  unless  the  rules  show  that  it  is  impossible 
for    people  to  treat    them    as    poor.      1   think 
the  trustees  are  the  judges  as  to  whether  the 
people  are  poor,  subject  only  to  being  reviewed 
if  they  go  entirely  outside  anything  which  can 
possibly  be  considered  poverty.    If  that  is  a  fair 
test,  it  seems  to  me  that  I  may  hold  that  this 
institution  is  an  almshouse ;  and  is  a  house  pro- 
vided for  the  reception  or  relief  of  poor  persons. 
The  matter  is  one  entirely  of  degree,  and  depends 
eo  entirely  upon  the  person  who  is  to  make  the 
decision  that  it  is  very  difficult  to  arrive  at  a 
satisfactory  decision.    It  seems  to  me  primd  facie 
it  must  be  for  the  trustees  or  the  persons  who 
admit  the  inmates,  and  admit  them  solely  on  the 
ground  that  they  are  poor,  in  the  first  instance 
to  judge  whether  the  people  are  poor  or  not  in 
a  proper  sense,  and  that  any  judge  or  tribunal 
which  may  have  to  review  their  decision  ought  to 
say  that  they  are  admitted  there  because  they  are 
poor.    I  do  not  say  that  it  is  quite  clear  that  they 
are.    It  is  not  the  case  of  a  millionaire  saying 
that  in  his  judgment  everybody  who  has  not  got 
lOOOZ.  a  year  is  poor.    If  such  a  case  ever  did 
arise  I  think  the  judge  ought  to  say  that  that  is 
wholly  and  entirely  unreasonable  and  outside  the 
scope  of  anything  that  anybody  can  reasonably 
consider  to  be  poverty.    It  seems  to  me  that  in 
this  particular  case  the  limits  laid  down  of  the 
amount  of  income  which  make  a  person  ineligible 


are  not  such  that  it  can  be  said  that  it  is 
altogether  unreasonable  for  anybody  to  consider 
that  person  a  poor  person.  It  is  said  that  the 
great  majority  in  numbers  in  this  country  have 
not  so  much  as  that,  and  would  consider  that 
sum  to  be  riches  and  not  poverty.  I  should 
hardly  have  thought  that  it  was  such  an  over- 
whelming proportion  as  counsel  has  pat  it. 
However,  it  is  entirely  a  matter  of  the  point  of 
view  from  which  it  is  looked  at.  Upon  the  whole, 
I  have  come  to  the  conclusion  that  this,  being  an 
institution  the  objects  of  which  are  entirelv  and 
absolutely  charitable,  can  be  deemed  to  oe  an 
almshouse.  I  do  not  think  that  to  make  a  place 
an  almshouse  it  should  be  for  entirely  destitute 
people,  or  that  it  should  supply  all  the  wants  of 
its  inmates.  I  am  satisfied  that  a  large  number 
of  institutions  throughout  the  country  which  are 
popularly  known  as  and  called  almshouses  do  not 
m  point  of  fact  supply  the  entire  wants  of  their 
inmates ;  but  they  include  people  who  have  some 
other  means,  and  in  many  cases  people  who  must 
have  some  other  means,  otherwise  they  could 
not  avail  themselves  of  the  objects  of  the  insti- 
tution. On  the  whole,  I  have  come  to  the 
conclusion  that  I  may  hold  that  this  institution  is 
entitled  to  the  benefits  under  both  Acts,  there 
not   being    any  substantial    difference    between 

'"'■  Appeals  allowed. 

Solicitors  for  the  appellants,  Walker,  Son,  and 
Field,  for  Peacock,  Cooper,  and  Gregory,  Liver- 
pool. 

Solicitor  for  the  respondent,  Solicitor  of  Inland 
£«ven««. 


June  30  and  July  1. 
(Before  Ohanitell,  J.) 

ALIA.IIZA    GOHFANY    LiHITBD     (appS.)    V.    BELL 

(Surveyor  of  Taxes)  (resp.).  (a) 
Revenue — Income  tax — Deductions  —  Balance  of 
profit*  and  gaiTU— English  company  working 
property  abroad  in  nature  of  mine — Material  in 
mine  used  for  manufacture  —  Exhaustion  of 
material — Claim  for  allowance  for  raw  material 
worked  up  during  year  —  Disbursements  or 
expenses  for  trade — Income  Tax  Acts  1842  (5  &  6 
Vwst.  c.  35),  «.  100,  sehed.  D,  case  1,  rr.  1,  3 ;  and 
1853  (16  &  17  Viet.  c.  34),  •.  2,  sehed.  D. 

An  English  comT^ny  was  ineorporated  for  aequir. 
ing  certain  nitrate  grounds  in  Chili,  and  for 
carrying  on  the  business  of  manufacturers  of 
nitrates  and  working  the  nitrate  grounds  or 
deposits ;  and  they  purchased  the  nitrate 
grounds  and  erected  large  manufacturing  works 
on  the  property  for  the  manufactv/re  of  nitrates. 
The  raw  material  from  which  nitrate*  were 
produced — called  caliche — was  found  in  deposits 
on  the  nitrate  ground*  either  at  or  close  to  the 
surface  and  in  layers  under  the  surface,  and  the 
chief  valiie  of  the  nitrate  grounds  consisted  in 
the  caliche,  and  when  that  was  worked  cut  the 
land  was  comparatively  useless.  The  caliche  on 
the  nitrate  grounds  was  year  by  year  consumed 
and  worked  out,  being  the  raw  material  used  for 
the  production  of  nitrates,  and  the  company's 
gross  profits  were  wholly  derived  from  m«  sale 
of  nitrates. 


(u)  Beported  by  W.  W.  Oas,  Eiq.,  Baiiiatar«t-Law. 
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In  <u$ei*ing  the  profilt  of  the  eompany  to  ineonie 
tax  under  tched.  D,    the  eompany  claimed  a 
dedvetion  in  respect  of  the  cott  of  the  caliche 
eontwned  or  uied  up  during  the  year  in  the 
manufacture  of  nitraten,  as  being  the  pwchaee 
money  of  raw  material  worked  up  during  the 
year,  ancl  a  disbursement  or  expense  for  the  pur- 
poses of  their  trade. 
Held,  that  the  caliche  represented  capital  of  the 
company,  which  was  in  the  position  of  a  eompany 
formed  to  work  a  mine,  the  material  I'n  which 
was  the  caliche,  and  that  the  slock  of  caliche  in 
the  mine  was  part  of  the  capital  of  the  eompany ; 
and  that,  therefore,  the  claim  for  allowance  in 
respect    of   the    amount   of  ealiehe   consumed 
during  the  year  wa$  really  a  claim  for  deduc- 
tion for  exhaustion  of  capital,  which  was  not  a 
subject  for  which  deduction  could  be  made  under 
the  Income   Tax  Acts,  and  thM  no  aUowanoe 
could  be  made  in  respect  of  the  caiiehe  eon^ 
sumed  during  the  year. 
Case  stated  under  sect.  59  of  the  Taxes  Manage- 
ment Act  1880  (43  &  44  Yict.  o.  19)  by  Oommis. 
sioners  for  Greneral  Purposes  of  the  Income  Tax 
Acts  for  the  City  of  London. 

At  a  meeting  of  the  commissioners  held  at  the 
Guildhall,  in  the  city  of  Tiondon,  on  the  24th 
Jan.  1901,  the  Alianza  Company  (hereinafter 
termed  the  company)  appealed  against  an  assess- 
ment made  upon  them  under  sched.  D  of  the 
Income  Tax  Act  1853  (16  &  17  Vict.  o.  34)  for  the 
year  ending  the  5th  April  1901,  of  67,9502.,  based 
on  the  company's  printed  aooonnts  for  the  three 
preceding  years  ending  the  31st  Deo.  1899. 

The  appellant  oompany  was  an  Eaglish  com- 
pany, and  was  incorporated  on  the  llth  June 
1895  under  the  Companies  Acts  1862  to  1890, 
with  memorandum  and  articles  of  association, 
and  had  a  registered  ofSce  in  Gracechurch-street, 
in  the  city  of  London. 

The  appellants  were  the  owners  of  nitrate 
grounds  known  as  Alianza  in  the  province  of 
Tarapaoa  in  the  Republic  of  Chili,  contuning 
361  FeruTian  estacas  or  thereabouts  with  the 
buildings  and  machinery  thereon,  and  they  had 
erected  a  factory  and  acquired  for  refnse  ground 
other  lands  immediately  adjoining  the  nitrate 
grounds,  and  they  had  acnnii-ed  wells  on  grounds 
for  sources  of  water  supply  at  Pozo  Qninto  and 
elsewhere,  and  they  had  also  acquired  and  held  in 
connection  with  the  nitrate  grounds  lands  at  the 
port  of  Chucumata,  some  of  which  were  held  by 
them  absolutely,  and  other  parts  of  which  were 
held  for  terms  of  years. 

The  appellants  manufactured  from  caliche 
nitrates  and  iodine,  and  exported  the  same  for 
sale.  The  appellants  also  owned  and  used  for  the 
purposes  of  their  business  a  railway  about  four 
miles  in  length. 

The  objects  for  which  the  company  was  estab- 
lished were  as  stated  in  the  memorandum  to  be 
{inter  alia) : 

(a)  To  aoqaire  and  tkke  over  the  nitrate  gronndi 
known  as  AUanz»  in  the  proTinoe  of  Ttrapao*  in  the 
Bepnblio  of  Chili,  oontainio^  361  PeruTitn  eetaaas  or 
thereabout!,  with  the  boUdings  and  maohinerr  thereon, 
and  a  eite  for  the  erection  of  a  factory  and  fur  refuse 
ground,  also  other  lands  immediately  adjoining  the  nitrate 
grounde  and  certain  lande  at  the  port  of  Chncnmata 
together  with  all  rights  acquired  in  connection  therewith, 
being  the  property  of  Slessra.  Gibbs  and  Co.,  of  Iquique, 
Chili,  and  with  a  view  thereto  to  enter  into  and  carry 


into  effect  with  or  without  modiSoation  the  agreement 
referred  to  in  olaoae  5  of  the  artiolei  of  aseooiatian  of 
this  oompany.  (b)  To  oarry  on  the  bnainesa  of  mann- 
faoturers  and  exporters  of  and  dealers  in  nitrates,  iodine, 
and  other  prodnota,  oarriers  by  land  and  water,  ship- 
owners, warehousemen,  wharfingers,  barge  owners, 
lightermen,  forwarding  agents,  nnderwriters  and  in- 
surers of  ships,  gjods  and  other  property,  or  any  one  or 
more  of  such  bosinesies,  in  all  or  any  of  their  respeo- 
tive  branches,  (e)  To  purchase  and  take  on  lease  or 
otherwise  acquire  for  any  estate  or  interest^  any  build- 
ings, lands,  waters,  nitrate  grounds,  or  deposits,  mines, 
minerals,  oree,  machinery,  plant,  stock-in-trade,  utensils, 
patents,  and  patent  pririlcgei,  easements,  rights,  privi- 
leges, and  real  and  personal  property  of  any  kind, 
(d)  To  open,  work,  explore,  develop,  and  maintain  the 
nitrate  grounds  or  deposits  minerals,  and  other  pro- 
perties and  works  of  the  company,  (n)  To  raise 
capital  or  borrow  money  by  the  issue  of  any  mortgages, 
debentures,  debenture- stock,  bonds,  or  obligations  of 
the  company,  either  at  par,  premiam,  or  discount,  and 
either  redeemable,  irredeemable,  or  perpetual,  secured 
on  all  or  any  part  of  the  undertaking,  tevennss,  and 
property  of  the  company  present  and  future,  to. 

The  capital  of  the  company  was  1,000,0001. 
divided  into  200,000  shares  of  51.  each. 

By  art.  5  of  the  articles  of  association  it  was 
provided  that  the  company  should  forthwith 
enter  into  an  agreement  with  Messrs.  Gibbs  and 
Co.,  of  Iquique  (referred  to  as  the  vendors)  in  the 
terms  of  a  draft  agreement,  and  that  the  direc- 
tors should  carry  this  agreement  into  effect, 
with  fall  power  from  time  to  time  to  agree  to  any 
modification  of  the  terme  of  the  agreement ;  and 
the  basis  on  which  the  company  was  established 
was  that  the  company  should  acquire  the  property 
comprised  in  the  agreement  on  the  terms  therein 
set  forth,  subject  to  any  such  modification  as 
aforesaid. 

Arts.  81  and  82  related  to  the  powers  of  direc- 
tors, and  included  powers  as  therein  mentioned, 
of  issuing  debentures,  bonds,  mortgages,  deben- 
ture stooK,  and  other  securities. 

Art.  83  related  to  reserve  fund,  and  provided 
as  follows : 

The  directors  before  recommending  any  dividend  may 
oarry  to  a  reserve  fund  enoh  assets  as  they  think  proper, 
and  snoh  reserve  fund  shall  be  available  to  meet  oon- 
tingenoies,  or  for  dividends,  or  for  making  good  loss  or 
depreciation,  or  for  repairing,  improving,  and  maintain- 
ing any  of  the  property  of  the  oompany,  and  for  snoh 
other  purposes  as  the  directors  shsll  in  their  absolute  dis- 
cretion think  oondnoive  to  the  interests  of  the  oompany, 
and  subject  to  clanse  4  hereof  the  direotore  may  invest 
the  reserve  fund  upon  any  investments  which  are  or  may 
be  authorised  by  law  in  England  as  investments  for 
trustees,  and  the  directors  may  from  time  to  time  deal 
with  and  vary  snch  investments  and  dispose  of  all  or 
any  part  thereof  for  the  benefit  of  the  oompany,  and 
divide  the  reserve  fund  into  such  special  funds  as  they 
think  fit,  and  shall  not  be  bound  to  ktep  any  of  the 
assets  oonstitnting  such  reserve  fond  separate  from  th» 
other  assets  of  the  company. 

Art.  85  provided  that : 

The  directors  may  from  time  to  time  write  off  from 
the  amonat  standing  in  the  books  of  the  company  to 
the  credit  of  cost  of  any  assets  of  tfae  company  or  on 
any  other  aooonnt  such  sums  as  the  directors  may  con- 
sider reasonable  or  proper  either  for  depreoiation,  or  on 
account  of  bad  or  donbtfnl  debts,  or  otherwise  howso- 
ever. 

Art.  96  provided  that  : 

The  ooet  to  the  company  of  and  incident  <o  the  asqnisi- 
tion   of  any  property  miy  for   the    purposei    of    the 
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balanoe-tbcet  b«  takan  into  aooant  in  eitimating  the 
▼kloe  of  snoh  property,  «nd  mijr  be  spread  orer  a  sertea 
4kf  year*. 

Tbf  prii'^  of  the  memorandum  and  articles  of 
a880cita....uu  was  aonexed  to  ajid  formed  part  of 
this  case,  and  «aa  admitted  to  be  correct,  aad 
might  be  referred  to  as  part  of  the  case. 

The  ajT'eement  referred  to  in  art.  5  of  the 
articles  of  asjooiation  was  entered  into  and  duly 
executed  and  dated  the  14th  Juae  1895.  A  cor- 
rect print  of  this  agreement  was  annexed  to  and 
formed  part  of  this  case,  and  might  be  referred  to 
as  snch. 

In  pursuance  of  the  powers  and  to  enable  them 
to  cany  ont  the  objects  stated  in  the  memoran- 
dam  of  association,  the  company  purchased  and 
took  possession  of  the  property  or  nitrate  gronnds 
called  Alianza,  and  the  ocher  properties  referred 
to  in  the  agreement. 

They  erected  large  manafaotnring  works 
<termed  oficina  in  Chili)  on  the  property. 

The  raw  material  (caliche)  from  which  nitrate 
is  produced  is  fonnd  in  deposits  upon  the  nitrate 
grounds,  either  at  or  close  to  the  sui-faoe,  and  in 
layers  covering  the  nitrate  grounds  about  6ft.  in 
depth. 

The  chief  yaloeof  the  nitrate  grounds  consisted 
in  the  caliche,  which  is  foand  on  the  land,  and 
when  the  same  has  been  worked  out  and  ez- 
faansted,  the  commissioners  were  of  opinion  that 
the  land,  machinery,  and  plant  would  be  of  little 
Talne. 

Before  the  purchase  of  the  nitrate  grounds 
acquired  by  the  appellant  company,  they  had 
been  examined  and  tested  by  numerous  bore  holes 
for  the  purpose  of  ascertaining  the  presence  and 
extent  of  the  layers  of  caliche. 

The  process  of  manufacture  which  had  been 
and  was  still  followed  by  the  appellant  company 
yta.%  as  follows ; 

The  raw  material  (caliche;,  which  usually  con- 
tained about  30  per  cent,  of  nitrate  of  soda,  was 
loosened  in  the  ground  by  the  means  of  explo- 
sives, and  was  then  dug  up  and  carted  or  railed 
to  the  works.  It  was  then  crushed  and  anbjected 
"to  various  processes  of  manufacture,  and  was 
then  bagged  and  sent  by  rail  to  the  ports  and 
shipped. 

To  produce  nitrate  of  potash,  subject  to  certain 
modincations  of  detail  in  manufacture,  the  general 
treatment  was  the  same.  The  caliche  on  the 
nitrate  grounds  owned  by  the  appellant  company 
was  year  by  year  consumed  and  worked  out, 
being  the  raw  material  used  for  the  production  of 
the  nitrates  and  iodine.  The  exact  amount  of 
-caliohe  used  by  the  appellants  in  any  year  was 
«apable  of  being  ascertained  without  difficulty. 
The  appellants'  gross  profit  on  takings  were 
wholly  derived  from  the  sale  of  nitrate  and  iodine, 
the  raw  material  of  which  was  extracted  from  the 
gronnda  as  aforesaid. 

According  to  the  report  of  the  company  for  the 
year  1898,  it  was  stated  that  a  sum  had  been 
advanced  by  Messrs.  Antony  Gibbs  and  Sons  for 
working  capital,  which  sum  had  since  been  liqui- 
dated, principally  by  the  issue  in  Jan.  1898  of 
"2000  5  per  cent,  debenture  bonds  of  100^.  each 
<200,000i.),  which  issue  would  be  gradually  re- 
deemed by  annual  drawings  during  a  period  of 
about  fifteen  years,  or  sooner,  at  the  discretion  of 
the  directors. 


In  the  report  of  the  directors  submitted  to  the 
shai-eholders  at  the  sixth  annual  general  meeting 
of  the  company,  on  the  27th  June  1900,  the 
directors  stated  that  "  the  gross  profits  arising 
from  nitrate  and  iodine  shipped  during  the  year 
amount  to  101,6992. 17s.  2<2.,  and  the  balance  at 
credit  of  profit  and  loss,  including  the  balance 
brought  forward  from  1898,  amounts  to 
88,186/.  12«.  5d.,  of  which  total  83,000J,  is.  id. 
was  earned  during  the  year," 

The  balance  of  profit  and  loss  was  divided  as 
follows : 

A  dividend  of  6  per  oent.  on  the 
■hareoapital    ^80.000    0    0 

Bedemptioo  of  oapical  aooount 25,000    0    0 

Carried  forwaid  to  1900     3,186  12    S 


X88,186  12    5 


The  directors  are  of  opinion  that,  so  long  at  all  events 
as  any  debentures  of  the  oompany  are  ontstanding,  a 
fnnd  shonld  be  formed  to  meat  the  yearly  exhanation  of 
the  gronnda  and  to  redeem  the  capital  expended  on 
maohinery  and  plant,  whioh  will  be  of  bnt  little  valne 
when  the  gronnda  are  oomplately  ezhaoated.  The  tjoard 
therefore  propose  to  form  a  redemption  of  capital 
aooonnt  and  to  credit  thia  aoooant  with  25,0001.  oat  of 
the  earniogi  of  the  year  nnder  review. 

The  reports  and  accounts  of  the  company  for 
the  years  1897,  1898,  and  1899  were  put  in  evi- 
dence,  and  correct  prints  of  the  same  were  annexed 
to  and  formed  part  of  this  case. 

The  appellant  company  contended  that  the 
nitrate  grounds  not  being  situate  in  England, 
they  could  not  be  assessed  under  sohed.  A  of  the 
Income  Tax  Acts,  and  that  the  Crown  could  only 
assess,  and  had  in  fact  only  assessed,  the  appel- 
lants nnder  sched.  D,  case  1,  in  respect  of  profits 
produced  by  a  trade,  manufacture,  adventure,  or 
concern,  partly  carried  on  in  England  and  partly 
abroad,  according  to  the  case  of  San,  FavM 
(Bratilian)  Railway  Company  v.  Carter  (73  L.  T. 
Rep.  538;  (1896)  A.  C.  31),  and  London  Bank '^ 
Mexico  and  South  America  v.  Apthorpe  (65  L.  T. 
Ecp.  601 ;  (1891)  2  Q.  B.  378) ;  they  contended 
that  the  facts  showed  that  part  of  the  expenses  of 
the  trade  or  business  was  the  purchase  or  acqui- 
sition of  raw  material,  which  is  worked  up  into 
the  finished  article  for  the  purposes  of  sak  and 

E reduces  a  profit,  and  that  the  profits  ought  to 
e  ascertained  on  the  same  principle  as  those  of 
any  other  business  which  consists  in  the  purchase 
and  working  up  of  any  raw  material  so  as  to 
produce  profit,  and  that  in  estimating  the  balance 
of  the  appellants'  profits  and  gains,  a  deduction 
onght  to  be  made  for  the  actual  cost  of  the  raw 
material  worked  up  in  the  year,  as  being  a  dis- 
bursement or  expense,  being  money  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes 
of  the  appellants'  trade.  It  was  farther  con- 
tended that  the  fact  that  the  stock  of  raw 
material  required  for  a  series  of  years  was  pur- 
chased at  one  operation  could  make  no  difference 
in  principle,  and  the  caee  of  a  wine  merchant 
laying  in  a  stock  to  ripen  for  sale  was  referred  to 
as  being  analogous. 

The  surveyor  contended  (inter  alia)  that  the 
deduction  claimed  was  inadmissible,  inasmuch  as 
the  cost  or  value  of  the  nitrate  grounds  was 
treated  in  the  company's  balance-sheet  as  a 
capital  asset,  and  that  any  deduction  therefrom 
or  depreciation  thereof  must  necessarily  be  a 
capital  charge,  and  that  the  appellants'  claim  was 
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In  effect  a  claim  tor  exhaustion  of  capital.  He 
referred  also  to  the  case  of  Coltness  Iron  Com- 
pawn  ▼•  -B^e":  (^  I'-  ^-  ^.ep.  146 ;  6  A.pp.  Gas. 
315 ;  1  Tax  Gas.  287),  aad  specially  to  the  terms 
of  the  Lord  President's  jadgment  in  the  First 
Division :  (1  Tax  Gas.  at  pp.  307-9 ;  8  B«ttie,  at 
pp.  354-357). 

The  commissioners  considered  the  provisions  of 
the  Income  Tax  Acts,  and  {inter  alia)  the  follow- 
ing  cases — namely:  Miller  v.  Farie  (16  So.  L. 
B«p.  189 ;  6  Bettie,  270),  Forder  t.  Sandyiide 
(35  L.  T.  Rep.  62;  1  Ex.  Div.  233;  1  Tax  Gas. 
65).  KnoviUt  and  Son*  v.  McAdam  (37  L.  T.  Bep. 
795  ;  3  Ex.  Div.  23;  1  Tax  Gas.  161),  Wainey  and, 
Co.  V.  Musgrave  (42  L.  T.  Bep.  690;  5  Ex.  Div. 
241 ;  1  Tax  Gas.  272),  CoZedontaw  BaUway  Com- 
pany V.  Banks  (1  Tax  Gas.  487  ;  8  Bettie,  89 ;  18 
So.  L.  Bep,  85),  Coltneat  Iron  Company  v.  Black 
(tibi  tup.),  Oiilatt  and  WalU  v.  ColqtJioun  (33 
W.  E.  258;  2  Tax  Gas,  76). 

There  was  no  evidence  as  to  the  proportion  of 
the  purchase  money  or  consideration  applicable 
or  attributable  to  the  caliche,  as  distinguished 
from  the  nitrate  grounds  and  other  subjects  of 
pnrchase,  nor  was  there  any  evidence  as  to  the  • 
cost  or  quantity  of  the  raw  material,  or  of  the 
number  of  years  it  would  take  to  exhaust  the 
nitrate  fields. 

The  oommissionera  disallowed  the  claim  of  the 
appellant  company,  and  confirmed  the  assess- 
ment. 

The  appellants  thereupon  expressed  their  dis- 
satisfaction with  the  determination  of  the  com- 
missioners, as  being  erroneous  in  point  of  law, 
and  duly  required  them  to  state  and  sign  this 
case,  which  they  accordingly  did. 

Dandewerta,  K.C.  (Bremner  with  him)  for  the 
appellants. — This  was  an  English  company,  and 
it  was  formed  for  the  purpose  of  exploiting  in 
Ghili  these  deposits.     The  lands  on  which  these 
are  found  are  large  arid  wastes,  waterless,  and  of 
no  use,  except  for  this  deposit  of  caliche  under 
the  surface  of  the  ground  ;  and  the  short  point  is 
whether,  in  arriving  at  the  profits  of  the  company 
for  any  year  under  sched.  D,  the  company  may 
deduct  the  cost,  or  the  estimated  cost,  to  them  of 
the  caliche  used  up  during  that  year  of  assess- 
ment.   It  is  submitted  that  the  appellants  are 
entitled  to  deduct  the  cost  to  them  of  the  caliche 
used  up  during  the  year,  and  that  the  case  is  the 
same  as  the  buying  a  quantity  of  brick  earth,  or  a 
seam  of  coal,  or  anything  of  that  kind  tn  situ. 
If  these  beds  had  been  in  England  they  would  be 
liable  to  income  tax  under  sched.  A,  and  would 
probably  have  been  taxable  under  No.  3,  clause  3, 
(Dowell,   p.   66),  as  being    something    like   salt 
springs  or  ironworks.      Then  by  sect.  8  of  the 
Bevenue  Act  1866  (Dowell,  p.  312)  all  the  con- 
cerns mentioned  in  No.  3  of  sched.  A  of  the  Act 
of  1842  were  to  be  charged  and  assessed  to  the 
duties  granted  in  the  manner  mentioned  in  No.  3, 
according  to  the  rules   prescribed  by  sched.  D. 
The  House  of  Lords  have  held,  in  accordance  with 
the  Scottish  view,  that  the  result  was  that  it  left 
all  these  things  to  be  still  taxed  under  sched.  A, 
but  that  certain  formalities  of  sched.  D  were  to 
be  applied  to  these  concerns.     This  propei-ty  not 
being   in  the   United    Kingdom,    could  not   be 
assessed  under  sched.  A  of  the  Act  of  1853  ;  but 
they  do  assess  it  under  sched.  D,  on  the  ground 
that  it  is  a  company  which  is  resident  in  the 


United  Kingdom,  and  is  carrying  on  abroad  the 
business    of   manufacturing    this    caliche   into 
nitrates.    So  far  as  concerns  Sched.  D,  the  com- 
pany   admits  that  it  is  carrying  on  a  business 
taxable  under  sched.  D  ;  and  the  question  is,  how- 
are  the  profits  under  that  schedule  to  be  arrived 
at.    The  contention  of  the  company  is  that  the 
cost  of  the  caliche  used  up  every  year  should  be 
allowed  for ;  and  the  authorities  are  fairly  con- 
clusive   to  show    that    that    view    is   right,  as 
well  as  there  being  sound  reason  in  its  favour. 
The  Grown  object  on  the  ground  that  that  cost 
was  capital,  and  that  to  deduct  in  respect  of  it> 
would  be  deducting  capital.     It  is  of  the  essence 
of  the  Income  Tax  Acts  to  tax  income  and  not 
capital;    but  the  cost  of  this  caliche  was  not 
capital,  it    was    in  the  nature    of  cost  of  raw 
material,  and  merely  because  a  manufacturer  buys 
the    whole  of  his  material    at  one  time,  as  for 
instance,  the  case  of  a  wine  merchant  who  buys  » 
stock  of  wine  to    mature,    does  not  make  any 
distinction  between  that  case  and  the  case  where 
he  buys  it  as  he  goes  along.      In  each  case  it  is 
simply  cost  of  what  is  really  raw  material,  and 
works  out  the  same  over  a  series  of  years.    The 
principles  applicable  are  clearly  laid  down  in  the 
case  01  Scoble  v.  Secretary  of  State  for  Irulia  (88 
L.  T.  Rep.  144 ;  (1903)  1  K.  B.  494;  affirmed  by 
the  House  of  Lords,  89  L.  T.  Bep.  1 ;  (1903)  A.  G. 
299).    The  only  words  in  case  1,  r.  3 — setting  out 
the  deductions  not  to  be  allowed  under  sched.  D— 
which   could  possible  apply  would  be  :  "  Nor  on 
account  of  any  capital  withdrawn  therefrom  ;  nor 
for  any  sum  employed  or  intended  to  be  emploved 
as  capital  in  such  trade."     It  is  submittM  that 
this  sum  was  not  capital ;  bat  was  a  disbursement 
or  expense,  which  is  "  wholly  and  exclusively  laid 
out  or  expended  for  the  purposes  of  such  trade," 
within  the  meaning  of  the  Act  of  1842,  sched.  D, 
case  2,  r.  1  (rules  applying  to  both  preceding  cases, 
Dowell,  p.  152).     Therefore    upon    that  ground 
also,  as  being  such  a  disbursement  or  expense,  it 
may  be  deducted.     It  is  true  that  the  appellants 
have  not  spent  anything  on  the  purchase  of  caliche 
during  the  year  of  assessment;  but  they  have 
paid  beforehand  the  whole  cost  in  a  lump  snm, 
and  what  they  are  now  claiming  is  to  bring  in  and 
deduct  the  value  of  what  they  have  used  during 
that  ;ear,  and  they  are  entitled  to  deduct  that 
cost,  as  being  the  cost  of  the  raw  material,  and 
also  as  being    a  disbursement  or  expense  exclu- 
sively laid  out  for  the  purposes  of  the  trade : 
/Scoble  V.  Secretary  of  Btatefor  India  (ubi  »up.) ; 
Qreakam  Life  Aisuraiice  Society  v.  Styles,  67  L.T. 
Bep.  479;  (1892)  A.  C.  309. 
The  present  case  is  really  concluded  in  the  appel- 
lants' favour  by  Knoules  and  Sons  v.  McAdam- 
(37  L.  T.  Bep.  795  ;    3  Ex.  Div.   23),   because, 
although    it    was    overruled  by    the    House    of 
Lords    in     Coltness    Iron    Comvany    v.    Blaeh 
(45    L.    T.    Bep.  145;    6  App."  Gas.    316)    to 
the  extent  that  the  assessment   ought  to  have 
been  under  sched.  A,  and  not  under  sched.  D, 
the  judgment    and    reasonings    of    the  learned 
judges  are  perfectly  sound  on  the  assumption 
that  the  case  properly  came  under  sched.  D,  as 
the  present  case  admittedly  does.    In  the  Collne*» 
case  {ubi  sup.)  it  was  held  that    the  lessee  of 
minerals  could  not  deduct  in  respect  of  deprecia- 
tion in  the  shafts  during  the  year ;  and  the  com- 
missioners in  this  case  confounded  the  cost  of  the 
thing  with  depreciation. 
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Bowlatt  (Sir  Edward  Car$on,  S.-G.,  with  him) 
for  the  respondent. — The  assessment  was  right, 
and  was  upon  the  proper  basis.  The  commis- 
sioners took  the  profits  at  83,0002.,  before  the 
appellants  set  apart  this  redemption  of  capital 
acconnt  of  25,0002.,  which  inolndes  the  element 
in  dispnte.  and  npon  that  they  have  arrived  at 
67,0002.,  as  being  the  average.  They  have  not 
allowed  anything  in  respect  either  of  the  cost 
or  of  the  value  of  the  caliche  consumed.  [Chak- 
HRLii,  J. — Then  the  only  question  is  whether  snch 
cost  or  value  ought  to  be  allowed.]  The  company 
acqoired  other  things  as  well  as  the  caliche,  snch 
as  refuse  grounds  and  so  on,  and  we  lay  great 
etressontbe  finding  that  there  was  no  evidence 
as  to  the  proportion  of  the  purchase  money  that 
was  attributable  to  the  caliche,  as  distinguished 
from  the  other  properties  bought.  There  was  no 
«vidence  how  much  the  caliche,  aa  distinct  from 
the  other  subjects  of  purchase,  coat,  and,  as  there 
was  no  evidence  of  its  value  to  found  their  appeal 
in  the  first  instance,  this  appeal  must  fail  on  that 
ground.  The  appellants  must  prove  the  exact 
amount,  and  that  would  present  extraordinary 
difficulties.  The  assessment  was  under  sched.  D, 
and  what  was  assessed  was  the  trade  of  canning 
on  a  foreign  mine.  Foreign  poBsessions  were  a 
oase  by  themselves  (case  5),  and  at  first  they  were 
held  to  be  assessable  under  that  case  only  on  the 
amount  of  profits  brought  to  this  country : 

Colquhoun  V.  Brooks,  59  L.  T.  Bep.  661  ;  61  L.  T. 
Bep.  518  :  14  App.  Cas.  493. 
But  that  was  extended  by  the  decision  of  the 
House  of  Lords  in  San  Paulo  {Brazilian)  Railway 
Company  v.  CaHer  (73  L.  T.  Rep.  538;  (1896) 
A.  C  31).  The  company  in  that  case  occupied 
with  regard  to  the  railway  in  Brazil  precisely  the 
eama  position  as  the  company  in  the  present  case 
does  to  these  nitrato  grounds  in  Chili — that  is, 
they  were  a  company  in  London  working  this 
thing  abroad — and  the  House  of  Lords  held  that 
their  whole  profits  were  assessable  under  sched.  D, 
case  1.  This  is  really  a  mine,  and  the  appellants 
are  mine  owners  carrying  on  a  mine,  and  what 
has  to  be  assessed  is  the  profits  of  the  mine.  It 
is  true  that  the  company  manufacture  nitrates, 
and  to  that  extent  may  be  called  manufacturers ; 
but  their  business  is  not  entirely  that  of  manu- 
facturing. A  manufacturer  has  his  raw  material 
severed  from  the  earth  and  brought  to  him  and  he 
bays  it ;  but  the  mine  owner  is  in  an  entirely  dif- 
ferent position  with  regard  to  the  material  that 
is  in  his  mine.  When  he  is  buying  his  mine  he  is 
buying  a  thing  which  may  be  much  less  or  much 
more  in  value,  as  the  case  may  be.  The  material 
in  the  mine  which  he  buys,  whether  coal  or  caliche 
or  any  other  substance,  represente  capital  and  is 
capital,  and  the  very  nature  of  the  mine  owner's 
business  is  to  exhaust  that  material  in  the  mine — 
that  is,  to  exhaust  his  capital ;  whereas  the  manu- 
facturer's business  is  simply  to  buy  a  specific 
thing,  and  sell  it  again  in  a  manufactured  form. 
This  undertaking  falls  under  the  description  of 
"  mine "  because,  the  material  being  under  the 
soil,  the  appellante  cannot  tell  how  much  they 
buy  until  they  have  uncovered  the  soil.  Besides 
carryinz  on  the  business  of  the  mine,  the  appel- 
lants also  undoubtedly  carry  on  the  business  of 
manufacturers  as  well, and  the  commissioners  have 
a  right  to  assess  them  on  the  profits  of  both. 
They  are  not  entitled  to  deduct  the  caliche  used 
up  during  any  given  time;  that  would  really  be  a 


claim  for  allowance  in  respect  of  exhaustion  of 
capital,  which  is  not  permitted  under  the  Income 
Tax  Acte,  and  the  cases  show  that  it  is  not  a  raw 
material  or  a  disbursement  or  expense  for  their 
trade,  within  the  meaning  of  the  rule : 

Addia  and  Bont  v.  Solicitor  of  Inland  Bneniit,  1 

Tax  Cm.  1 ;  2  Bettie,  431 ; 
JTmoioIm  v.  McAdam  {libi  (up.) ; 
CoUnm  Iron  Company  v.  Black  (ubi  «up.)  ; 
GUlatt  and   Watt$  v.  Colquh(mn,  83  W.  B.  258  ; 

2  Tax  Cm.  76; 
City  of  London  ConUuet  Corporation  r,  Btylet,  2 

Tax  Cm.  239 ;  4  Times  L.  Bep.  51 ; 
Edinburgh  Southern  Cemetery  Company  v.Kinmont, 
2  Tax  Cm.  516 ;  17  Bettie,  154. 

Bremner  in  reply. 

Chanxell,  J. — ^In  this  case  I  have  to  deal  with 
an  appeal  by  the  Alianza  Company  from  an 
assessment  of  income  tax,  and  the  ground  of  the 
Hppeal  is  that  tbey  were  improperly  disallowed  a 
deduction  which  they  claimed  from  the  amount 
at  which  they  were  assessed,  in  respect  of  the 
cost  price  to  them  of  material  called  caliche, 
which  they  consumed  in  the  course  of  the  msnn- 
facture  of  nitrates,  npon  the  sale  of  which  nitrates 
there  are  substantial  profite,  and  from  which 
their  profits  come.  The  business  which  the  com- 
pany cany  on  appears  to  be  this :  thev  are  the 
owners  of  certain  property  in  Chili,  called  in  one 
part  of  the  case  "nitrate  grounds";  but  which, 
I  understand,  comprise  a  tract  of  ootmtrv  upon 
which  there  is  a  sort  of  deposit  of  this  substaiice 
called  caliche,  the  valuable  part  of  which  consists 
of  these  nitrates.  The  nitrates  have  to  be 
extracted  by  a  process  which  I  may  call  a  process 
of  manufacture;  it  is  snffioient  so  to  call  it, 
though  perhaps  it  is  not  quite  accurate.  They 
are  the  owners  of  this  tract  of  country  which 
was  purchased  apparently  by  their  predecessors. 
I  do  not  know  that  it  is  stated  in  terms,  or  that 
it  makes  any  difference,  but  I  assume  they  are 
what  we  should  call  the  freeholders  of  it — tiiat  is 
to  say,  the  holders  in  perpetuity.  But  it  does  not 
make  any  difference  if  they  have  only  in  point  of 
fact  a  long  term  like  a  mining  lease.  Their 
business  consists  in  digging  up  this  stuff,  carry- 
ing it  for  a  considerable  distance  on  a  private 
railway  of  their  own,  and  then  dealing  with  it  in 
snch  a  way  as  to  extract  the  valnabfe  products 
and  leave  a  considerable  amount  of  refuse,  which 
they  have  a  refuse  ground  for.  It  is  one  of  those 
cases  in  which  the  process  necessarily  exhauste 
the  material,  and  in  all  cases  where  you  have  to 
ascertain,  for  the  purpose  of  rating  or  for  the 
purpose  of  taxing  of  any  kind,  the  annual  value 
or  the  annual  income,  or  anything  of  that  kind, 
of  an  undertaking  which  necessarily  consumes  in 
the  course  of  ito  working  the  stock  upon  which  it 
starte,  there  is  always  a  problem  of  considerable 
difficulty.  It  arises  in  the  case  of  mines,  and 
quarries  and  brickfields,  and,  for  a  slightly 
different  reason,  in  the  case  of  cemetery  com- 
panies, which  have  been  dealt  with  in  the  same 
way,  and  there  are  a  considerable  number  of  such 
undertakings.  There  has  always  been  consider- 
able difficulty  about  it,  and  naturally  so,  because 
the  problem  is  an  extremely  difficult  one.  In 
most  cases  there  is  some  conventional  rule  by 
which  we  have  to  go.  In  the  case  of  income  tax, 
we  have  the  Income  Tax  Acts,  and  if  they  deal 
with  the  case  and  provide  a  mode  of  dealing  with 
it,  that  mode  is  the  one  that  must  be  followed. 
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Whether  in  point  of  fact  that  rule  gives  ns  that 
which,  if  we  had  not  that  conTentional  rule  to  ^o 
by,  we  should  come  to  the  conclusion  was  the 
annnal  valne  of  the  nndertalting  or  not,  we  have 
to  follow  it.  Income  tax  is  somewhat  peculiar  in 
some  respects.  It  is  quite  clear  that,  for  the 
purpose  of  income  tax,  an  income  is  assessed  in 
the  same  way  and  upon  the  same  basis  whether  it 
is  a  temporary  income  or  whether  it  is  a  perma- 
nent income.  A  man's  earnings,  although  tem- 
porary, are  dealt  with  for  purposes  of  income  tax 
exactly  as  an  income  from  some  permanent 
investment,  such  as  Consols,  or  somethinc^  else 
which  does  not  oome  to  an  end.  It  is  considered 
to  be,  and  with  some  reason,  rather  hard  in  some 
cases,  but  still  it  is  the  undoubted  law.  Equally 
in  other  things  which  are  not  permanent,  but 
temporary,  the  income  is  ascertained  according  to 
that  which  is  actually  received  in  a  year,  apart 
from  the  question  whether  or  not  it  is  permanent. 
As  to  income  arising  from  a  leasnLold  investment, 
for  instance,  when  there  is  a  lease  of  property  at 
a  ground  rent  and  it  is  let  at  a  higher  rent  so  that 
one  can  get  what  is  called  a  profit  rental,  then 
one  pays  upon  the  whole  of  that  profit  rental 
although  it  may  be  coming  to  an  end  next  year. 
It  is  a  different  kind  of  property  for  many  pur- 
poses, bnt  for  the  purposes  of  the  income  tax 
it  is  so  dealt  with.  I  think  that  circumstance 
affords  the  solution  of  difficulties,  which  otherniss 
it  would  be  extremely  difficult  to  solve,  in  refer- 
ence to  the  mode  in  which  we  assess  such  an 
undertaking  as  a  mine.  The  mine  owner  starts 
with  his  stock  of  coal,  or  whatever  it  is,  in  his 
mine,  and  he  works  it  out.  In  the  course  of  time, 
if  he  has  a  leasehold  interest  in  it,  his  term 
comes  to  an  end,  and  it  very  often  is  so ;  but, 
even  if  he  has  not  a  leaeehold  interest,  in  course 
of  time  his  seam  of  coal  gets  exhaustyed.  I  am 
now  dealing  with  cases  in  this  country,  and  am 

§oing  presently  to  consider  how  far  there  is  any 
ifference  in  this  case  owing  to  the  fact  of  this 
property  being  abroad.  But  in  this  country,  at 
all  events,  it  is  quite  clear  that  the  mine  owner 
pays  upon  what  he  gets  out  of  the  mine,  less,  of 
course,  the  current  expenses  of  getting  it,  but 
without  any  allowance  for  the  original  cost  price 
'"'  him  of   acquiring  the  mine.    So  it  is  with 


to 

other  undertakings  of  a  similar  character.  All 
of  those,  if  they  are  in  the  United  Kingdom,  ai« 
assessed  under  sohed.  A,  and  Mr.  Danckwert's 
argument  is  that,  although  that  is  the  rase  when 
the  properties  are  assessed  under  scbed.  A,  yet  it 
is  not  the  case  when  they  are  assessed  under 
ached.  D.  In  the  case  oi!  properties  assessed 
under  sched.  A,  Id  is  property  in  the  United 
Kingdom,  and  according  tq  the  terms  of  the. 
schedule  the  assessment  is  upon  the  annual  value 
of  the  property.  The  words  of  sched.  A  of  the 
Act  of  1853  are :  "  For  and  in  respect  of  the  pro- 
perty in  all  lands,  tenements,  hereditaments, 
and  heritages  in  the  United  Kingdom,  and  to  be 
charged  for  every  twenty  shilliTigs  of  the  annual 
value  thereof"  so  much.  The  annual  value  is 
taken  in  those  cases,  by  a  considerable  number  of 
decisions,  including  at  least  one  in  the  Kouse  of 
Lords,  to  be  measured  by  what  you  can  get  out 
of  the  property,  irrespective  of  any  charge  for 
having  acquired  the  property  in  the  first  instance. 
A  coaJ  mine  pays  upon  the  coal  brought  to  bank 
and  sold,  less  the  expenses  of  getting  it  there, 
and  less,  of  course,  any  royalties,  if  it  happens 


that  the  persons  are  working  upon  royalties,  but 
without  regard  to  any  sum  that  would  have  been 
paid  in  the  first  instance  for  the  acquisition  of 
the  mine.  That  is  the  case  clearly  where  the 
assessment  is  upon  a  particular  mine.  In  the 
case  of  properties  abroad  sched.  A  does  not  apply, 
the  words  being,  "lands,  tenements,  heredita- 
ments, and  heritages  in  the  United  Kingdom." 
But  sched.  D  does  apply,  and  sched.  D  of  the 
Income  Tax  Act  1853  is  :  "  For  and  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing  to 
any  person  residing  in  the  United  Kingdom  '— 
this  company,  of  course,  does  reside  in  the 
United  Kingdom  for  the  purposes  of  this  case,, 
and  is  admitted  to  do  so  —  "from  any  kind 
of  property  whatever,  whether  situate  in  the 
United  Kingdom  or  elsewhere,  and  for  and  in 
respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  in  the  United 
Kingdom  from  any  profession,  trade,  employment, 
or  vocation,  whether  the  same  shall  be  respectively 
carried  on  in  the  United  Kingdom  or  elsewhere," 
and  so  on;  and  there  are  other  words  which  I 
need  not  read.  It  is  suggested  that  where,  as  in 
the  present  case,  the  income  tax  is  not  assessed 
under  sched.  A  but  is  assessed  under  sched.  D, 
it  makes  all  the  difference,  because  what  we  have 
to  get  at  is  not  the  annual  value  of  propert}^,  bnt 
only  profits  or  guns.  It  is  said,  and  with  a 
certain  amount  of  plausibility,  and  quite  accurately 
in  my  view  as  to  certain  concerns,  that  we  cannot 
get  at  the  profits  or  gains  of  a  concern  which  gets 
its  money  by  selling  articles,  unless  we  take  into 
account  the  cost  price  of  the  raw  material  which 
produces  those  articles  which  are  so  sold.  As  a 
general  proposition  that  is  absolutely  correct. 
Strictly  speaking,  we  could  not  get  at  profits 
without  bringing  in  as  an  element  the  cose  price 
of  what  is  worked  up  and  consumed  in  order  to 
produce  the  article  which  is  sold.  The  matter 
was  dealt  with  rather  fully  by  Kelly,  C.B.  in  the 
case  of  Knowles  and  Sons  v.  MeAdam  {ubi  sup.), 
which  Mr.  Danckwerts  says  is  rtally  conclusive 
in  his  favour  upon  it  being  assumed  that  the  pro- 
perty is  to  be  assessed  under  sched.  D,  and 
personally  I  think  that  the  reasoning  of  the  Lord 
Chief  Baron,  given  at  great  length,  but  with 
great  clearness,  is  quite  conclusive  upon  the  point, 
provided  only  that  yon  have  an  undertaking  to 
which  it  applies.  Bnt  I  think  that  in  the  case  of 
Coltness  Iron  Company  v.  Black  {ubi  sup.),  in  the 
House  of  Lords,  their  Lordships  not  only  differ 
from  the  Exchequer  Division  upon  the  point  as  to 
whether  the  property  ought  to  be  assessed  under 
sohed.  A  or  under  sched.  D,  but  they  also  differ 
with  the  principle  adopted  by  that  court  as  to 
assessing  a  particular  property  of  this  sort,  even 
if  it  was  to  be  assessed  under  sched.  D.  I  think 
Lord  Blackburn  clearly  did  so,  and  on  the  whole 
I  think  the  other  learned  Lords  did  so  too.  The 
reason  of  it  really  is  this  :  When  we  go  on  with 
sched.  D,  we  get  to  certain  rules  under  which  the 
profits  are  to  be  ascertained,  and,  as  I  have 
already  said,  it  may  be  that  those  are  conventional 
rules  for  ascertaining  a  sum  which  the  Income  Tax 
Act  calls  profits,  but  which  really  are  not  in  the 
proper  sense  profits.  The  Legislature  might,  if 
they  so  chose,  say,  even  as  to  an  ordinary  manu- 
facturing concern :  "  We  assess  this  concern 
according  •to  what  we  call  profits,  bat  what  we 
call  profits  are  the  gross  returns  without  taking 
into  account  certain  of  the  current  expenses. 
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If   they    did    an,    the    resalt    would    be     that 
there    woald    be    a    ccnventional   thing   which 
they  chose  to  Call  profits,  which  wonld  not  be 
profits  in  any  ordinary  sense;  bnt  still  for  the 
purposes  of  the  income  tax  one  would  have  to 
follow  that  in  estimating  profits.    I  do  not  thinlc 
the  Legislature  have  gone    so    far   as  that  as 
regards  an  ordinary  manufacturing  concern.  I  find 
nothing  in  these  rules  to  say  that  if  the  business, 
which  has  to  be  assessed,  is  a  business  of  selling  an 
article  which  one  manufactures  and  no  more,  then 
the  cost  price  of  the  material  consumed  is  not  to 
be  taken  into  account  in  assessing  the  profits.    I 
agree  the  Legislature  might  say  so ;  but  we  want 
very  strong  and  very  clear  words  to  say  it,  and  I 
do  not  find  such  words  in  the  Act.    In  the  ordi- 
nary way  the  cost  of  the  material  that  is  worked 
up  m  a  manufactory  is  not  a  capital  expenditure. 
It  is  a  current  expenditure,   and    it    doej  not 
become  a  capital  expenditure  merely  because  'the 
material  is  provided  by  something  like  a  forward 
contract  under  which  a  person,  for  the  payment 
of  a  lump  sum  down,  secures  a  supply  of  the  raw 
material  extending  over  several  years.    It  still 
woold  be  a  current  expenditure.    There  might  be 
a  difScolty  in  ascertaining  its  amount,  possibly, 
bnt  I  do  not  know  that  there  would  be  such  diffi- 
culty in  the  simple  case  I  am  putting.    It  would, 
however,  only  go  to  the  amount,  and,  inasmuch 
as  in  such  a  business  as  that  the  supply  of  raw 
material  would  clearly  be  a  current  expense  and 
not  a  capital  expense,  I  do  not  think  it  would  be 
necessary  that  the  payment  for  it  should  be  in 
the  year  of  assessment,  or  even  in  the  three  years 
over  which  the  average  extends.    It  is  not  neces- 
sary to  deal  with  that  at  present,  and  I  do  not 
decide  it;  bat  I  merely  say  that  I  do  not  think 
it  would  be  necessary.    It  would  merely  create 
some  difficulty  iq  ascertaining  what  was    that 
current  expense  of  the  business,  but  still  it  would 
be  a  current  expense,  although  it  was  done  in 
that  way.    Everything  depends  on  what  is  the 
concern  or  the  adventure  in  respect  of  which  the 
profits  are  being  assessed.    The  rule  in  reference 
to  this  under  sched.  D  is  that  the  duties  are  to 
be  charged    in   respect  of    "any  trade,   manu- 
facture, adventure,  or    concern    in   the    nature 
of  trade."    I  think  there  can  be  no  doubt  that 
this  is  an  adventure  or  concern  in  the  nature 
of    trade.      If    an  adventure    is    to    deal  with 
a  particular  deposit,  like  a  seam  of  coal,  or  a 
bed  of  brick  earth,  and  to  work  it  out,  and  if 
the  company  or  concern  whose  business  or  adven- 
ture is  being  assessed  is  a  company  to  work  out 
that  deposit  and  to  turn  it  into  money,  then  that 
deposit  is  the  capital  of  that  business.    The  bed 
of  stnlf  is  bought  with  their  capital,  and  is  capital. 
It  is  capital  with  which  they  are  going  to  carry 
on  the  business,  which  business  is  the  turning  of 
that  into  a  profitable  commodity,  and  selling  that 
profitable  commodity.    It  seems  to  me,  therefore, 
if  I  had  to  deal  with  this  business  as  being  merely 
a  manufacturing  business,  that  this  procuring  of 
the  raw  material  wonld  be  a  current  expenditure 
and  not  a  capital  expenditure.    But  if  the  real 
concern  is  like  working  a  particular  mine  or  par- 
tionlar  bed  of  brick  earth,  and  turning  that  into 
a  commercial  commodity,  then  the  money  paid 
for  the  original  cost  of  what  is  to  be  dealt  with  is 
capital,  just  as  much  as  the  money  sunk  in  the 
machinery  or  in  buildings  or  the  money  necessary 
to  start  the  concern  is  capital.    The  rule  is  that 


you  must  not  make  any  allowance  in  respect  of 
capital.    That  is  contained  in  words  that  are  not 
perhaps  as  clear  as  they  might  be,  bnt  still  are 
fairly  clear.    There  is  not  to  be  any  allowance 
"  for  any  sum  employed  or  intended  to  be  em- 
ployed as  capital  in  such  trade,   manufacture, 
adventure,  or  concern."      Any  prudent    person 
managing  his  own  affairs,  who  desires  to  keep  his 
capital  intact,  and  who  carries  on  a  business  or 
gets   an  income  from   something  in  which  the 
capital  is  necessarily  wasting,  either  by  lapse  of 
time,  as  in  the  case  of  a  leasehold,  or  by  reason  of 
the  character  of  the  business,  as  where  the  working 
np  of  the  material  with  which  he  starts  is  capital, 
will  provide  for  such  a  case  as  that  by  a  sinking 
fnnd,  by  putting  apart  every  year  so  much  in 
order  to   meet  the  ultimate  exhaustion  of  the 
entire  capital,  and  in  order  to  keep  his  capital 
intact.     The    one  thing    that  is    clear  in   the 
Income    Tax   Acts    is    that    a   person    is    no& 
allowed  to  provide  a  sinking  fnnd,  or  to  get  any 
allowance  for  sums  put   apart  for  providing  a 
sinking  fnnd.    Even  in  the  very  clear  case,  one 
would  think,  of  depreciation  o{   machinery  used 
in  a  trade,  in  the  original  Acts  one  could  not  make 
any  deduction.    That  has  been  specially  provided 
for  now  by  statute,  and  the  fact  that  it  has  been 
specially  provided  for  in  a  particular  way  rather 
emphasises  than  otherwise  the  general  construe, 
tion  of  the  Act  of  Parliament — namely,  that  one 
is  not  entitled  to  deal  with  the  business  by  way 
of  putting  a  sinking  fund  apart,  although  it  would 
be  done  as  a  matter  of  prudence  and  of  business, 
and  as  a  matter  of  calculating  what  is  annual 
profit  and  what  is  expenditure  of  capital.   Proper 
articles  of  association  or  memorandum  of  associa- 
tion of  a  company  which  is  to  carry  on  such  a 
business  would  provide  for  a  sinking  fund,  and  we 
find  that  provision   in  the  constitution  of  this 
particular  company.    Although  that  is  so,  yet  it 
is,  I  think,  quite  clear,  and  it  has  not  been  argued 
to  the  contrary,  that  a  person  cannot  have  a 
sinking  fund  allowed  for,  or  profit  pat  by  for 
sinking  fund,  when  he  is  being  assessed  to  income 
tax.    it  has  been  attempted  in  reference  to  the 
cases  that  have  been  before  the  courts  for  sinking 
shafts  to  mines  and  things  of  that  kind,  and  it; 
has  been  invariably  disallowed,  and  I  think  there 
can  be  no  question  about  it.      That  being  so,  it 
seems  to  me  that  what  we  have  to  consider  in 
this  case  is  simply  and  solely  what  is  the  adven- 
ture or  concern  which  this  company  is  carrying  on. 
If  the  adventure  is  one  in  which  the  stock  of 
caliche  is  part  of  its  capital,  then  it  can  have  no 
allowance  for  the  portion  used  up  from  time  to 
time,  although  in    point   of  fact  it  is  thereby 
exhausting  its  capital,  and  is  being  charged,  if  it 
is  charged  without  such  deduction,  in  respect  of 
income  which  is    temporary    income   only,   and 
which  in  coarse  of  time  will  necessarily  come  to 
an  end.    I  think,  if  that  is  the  rule,  there  can 
be  no  question  that  this  really  is  a  business  in 
which   the  stock  started  with  is  capital  of  the 
business,  and  not  current  expenditure  from  time 
to  time.      Suppose  we  were  to  do  what  perhaps 
would  be  almost  as  favourable  to  the  company  aa 
anything  could  be,  that  is  to  look  upon  this  as  two 
businesses,  one  a  mining  business  extracting  the 
caliche  from  the  ground,  and  the  other  a  mann- 
facturing  business  in  which  the  raw  material — the 
caliche — is  dealt  with    and    manufactured    into 
nitrates ;  suppose  we   were  to    deal   with    it  in 
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that  way  and  treat  this  as  two  separate  busineBses, 
and  keep  the  accounts  separately  of  the  two  busi- 
nesses, the  result  would  be  that  the  mining  com- 
pany would  be  credited  with  receiving  the  price, 
which  might  be  agreed  upon  between  them  or 
which  might  be  fixed  in  any  other  way,  of  the  raw 
material  which  they  produced  and  handed  orer  to 
the  manufacturing  company,  and  the  manufac- 
turing company  would  be  debited  with  the  same 
sum  as  the  cost  of  material  bought  by  them  for 
the  purposes    of  their  manpfacture.      Then  the 
enms  would  be  the  same,  and  if  the  one  person  or 
the  one  company  carries  on  the  same  ousiness, 
and  the  profits  of  the  amalgamated  concern  are 
put  togeUier,  obviously  the  result  must  be  exactly 
the  same,  whether  we  have  that  sum  so  dealt  with 
in  account  or  not.    The  substance  of  the  case 
aeems  to  me  to  be  ihat  this  company  must  be 
dealt  with  as  a  company  which  is  formed  for  the 
purpose  of   dealing  with  that  bed  of  caliche  to 
work  and  develop  it ;  and,  if  so,  it  seems  to  me 
to  be  clearly  chargeable  under  the  Income  Tax 
Acts  with  the  annual  amounts  which  it  gets  out 
«f  that  bnainesB  of  working  that  bed  of  caliche. 
If  it  carried  on  a  general  business  of  purchasing 
properties  and  developing  the  properties  which  it 
did  purchase,  then  it  is  quite  possible  that  the 
matter  might   be  otherwise  ;    but  in  this  case  it 
seems   to  be  quite  clear  that  it  is  a  company 
formed    to  work  this  particular  bed.    I  do  not 
know  that  it  is  properly  called  a  mine,  but  I  will 
call  it  a  mine  because  it  is  a  convenient  word  to 
nseforit.     It  is  a  company  formed  to  work  that 
mine.      Where  a  company  works  a  mine,  it  seems 
to  me  that  the  mine  or  stock  of  ore,  or  whatever 
else  is  in  it,  is  its  capital  with  which  it  starts, 
and   it  ia  not  allowed   to    get    any  deduction 
for  diminution  of  capital.    I  do  not  say  that 
this   case   is    free   from    doubt.      In   fact   for 
&   long   time    I   was  in   a    difficulty   in   seeing 
the  answer  to  the  argument  of  the  appellants' 
counsel  ;  but   upon  the  whole    I    feel  no  doubt 
about    the    matter,    and    I    think    in  this  case 
the  decision  of  the  commissioners  was  right.    I 
do  not  myself  think  that  the  difficulty  of  ascer- 
taining what  the  deduction  should  be  has  very 
much  to  do  with  the  matter.    Counsel  for  the 
commissioners  made  a  point  of  it,  and,  if  he  were 
called  upon  to  defend  the  Legislature  in  making 
enactments  such  as  they  have  made,  it  might  be 
an  argument  to  say  that  it  would  be  very  difficult 
to  deal  with  the  matter  otherwise.    I  do  not, 
however,  base  my  judgment  upon  that.    I  know 
there  was  controversy  between  the  parties  as  to 
whether  any    evidence   was    formally    tendered 
about  the  amount  of  this  deduction,  and,  although 
counsel  for  the  appellants  say  that  it  would  be 
quite  simple  to  get  at  the  amount,  I  myself  think 
there  would  be  a  certain  amount  of  difficulty 
about  it.    I  do  not,  however,  think  that  signifies 
in  the  least.    It  is  quite  clear  that  the  stuff  has  a 
value,  and  that,  even  if  the  company  were  unable 
to  prove  down  to  a  penny  or  a  shilling  exactly 
what  it  had  cost  them,  they  would  be  able  to 
prove  that  it  had  cost  them  a  substantial  and  a 
considerable  sum,  and  that  there  was  a  substantial 
deductiv^n  to  be  made  if  that  deduction  ought  to 
be  made.    The  only  result,  as  it  seems  to  me,  of 
their  not  being  able  to  prove  the  exact  figures  as 
to  the  cost  is  that  they  would  be  entitled  to  such 
a  deduction  as   they  could  prove,  and,  if  they 
could  not  prove  any  more  than  that,  then  they 


would  not  g^t  any  more.  I  deal  with  that  point 
as  it  has  been  mentioned  and  relied  upon,  but  I 
do  not  think  it  is  of  any  importanee.  Toe  ground 
of  my  decision  is  that,  in  the  particular  company 
that  I  am  dealing  with,  this  was  an  exhaustion 
of  capital,  and  that  exhaustion  of  capital  is  not 
a  subject  for  which  deduction  can  be  made  under 
the  Income  Tax  Acts.  On  those  grounds  I  think 
that  the  appeal  must  be  dismissed. 

Appeal  diimi$$ed. 

Solicitors  for  the  appellants,  Ashurit,  Morru, 
CrUp,  and  Co. 

Solicitor  for  the  respondent,  BoUeitor  of  Itdand 
Revenue. 


Tuesday,  July  12. 
(Before    Lord    Alvebstonb,    G.J.,    Ebhnkst, 

AND  PHILLIHOBB,  JJ.) 

Kino  (app.)  v.  Spknceb  (resp.).  (a) 
Weights  and  measures — Scale — Fraiidulent  nte  0/ 
scale  —  Goods    weighed    wiOi  paper    wrapper 
included — Scale  just — Evidenee  of  custom   tn 
trade  to  weigh  goods  with  vrrapper — Admissi- 
bility of— Weights  and  Measures  Act  1878  (41  i 
42  Vict.  c.  49),  s.  26. 
A  person  went  into  a  groeer'i  shop  and  tuJud  for 
4oe.  of  tea.    The  grocer's  (umtonf,  o/eting  under 
the  instructions  of  the  grocer,  put  smne  tea  into 
a  paper  wrapper  and    weighed  hoth  tea    and 
wrapper   together  in   the  presence  of  the  pur- 
chaser, and  then  delivered  it  to  him.      Hie  tea 
thiu  supplied  was  less  than  the  4<».  asked  for  hfif 
the  weight  of  the  paper  which  was  included  in 
the  4(M.    The  scales  were  just  and  accurate,  and 
gave  the  gross  weight    of  the   tea   and  paper 
correctly. 
Upon  an  information  under  sect.  26  of  the  Weights 
and  Measures  Act  1878  against  the  grocer  for 
being  a  party  to  urilfully  committing  ajrauain 
using  the  scale  by  adding  the  paper  wrapper  to 
the  goods  pan  when  weighing  tne  tea,  the  justices 
refused  to  receive  evidence  tendered  to  show  that 
it  was  the  custom  or  usage  for  grocers  to  weigh 
tea  in  the  paper  wrapper  in  which  it  was  sold, 
and  convicted  : 
Held,  that  the  mere  fact  of  weighing  the  tea  with 
the  wrapper  included  would  not  necessarily  coti- 
stitute  the  offence  under  sect.  26  of  toilfully  com- 
mitting a  fraud  in  the  use  of  the  scales  if  the 
purchaser  knew  that  the  weight  of  the  wrapper 
was  included  in  the  weight ;  and  that,  having 
regard  to  the  fact  that  the  weighing  was  done  in 
the  presence  of  the  purchaser,  before  the  convic- 
tion   could    be    sustained    the     ease     required 
furtlier  consideration  as    to  whether  what  was 
done  amounted  to  a  wUfuUy  fraudulent  use  of 
the  scales. 
Held,  further,  that  evidence  of  the  alleged  custom 
ought  to  have  been  admitted,  as  having  a  bear- 
ing on  th'i  question  whether  there  mm  been  a 
wilful  commission  of  a  fraud  within  the  meaning 
of  the  lection. 
Ca.se   stated  by  justices  of   the  peace  for  the 
county  of  Lancaster  sitting  at  Liverpool. 

At  a  court  of  summary  jurisdiction  held  at  the 
County  Sessions-house,  Islington,  Liverpool,  an 
information  was  preferred  by  Edward  Spencer 
(the  respondent)  against  John  King  (the  appel- 
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lant),  imder  sect.  26  of  the  Wdghts  and  Measures 
Act  1878  (41  &  42  Yict.  c.  49),  chari^iDg  that  he 
(the  appellant)  on  the  3rd  March  1904,  at  the 
township  of  Litherland,  in  the  county  of 
Lancaster,  was  unlawfully  and  wilfully  a  party  to 
the  commission  of  a  fraud  in  using  a  certain 
scale  by  adding  paper  to  the  goods  pan  when 
weighing  tea,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

This  information  was  heard  and  determined  by 
the  justices  on  the  22nd  March  1904,  and  upon 
such  hearing  the  appellant  was  duly  convicted  by 
the  justices  of  the  offence,  and  they  adjudged 
him  to  pay  a  fine  of  10s.  and  Gs.  costs. 

The  facta  proved  or  admitted  were  as  follows  : — 

The  appellant  was  a  grocer  carrying  on  busi- 
ness at  Litherland,  in  tiie  county  of  Lancaster, 
and  the  respondent  was  an  inspector  of  weights 
and  measures  for  that  county. 

On  the  3rd  March  1904  one  Hopkins  went  to 
the  appellant's  shop  to  purchase,  amongst  other 
things,  for  and  on  behalf  of  the  respondent  4oz. 
of  tea. 

Hopkins  asked  for  4oz.  of  tea,  and  one  of  the 
appeUant's  assistants,  who  was  serving  in  the 
shop,  thereupon  put  some  tea  into  a  paper  wrapper 
and  weighed  the  tea  and  the  paper  wrapper 
together  in  the  presence  of  Hopkins,  and  then 
handed  it  to  him  with  the  other  artioles  which 
Hm)kins  purchased. 

The  gross  weight — that  is  to  say,  the  weight  of 
the  tea  and  the  paper  wrapper  in  which  it  was 
weighed — was  4oz.  20gr8.,  and  the  net  weight — 
that  is  to  say,  the  weight  of  the  tea  without  the 
paper  wrapper,  was  3drB.  less  than  4oz.  The 
difference  between  the  gross  weight  and  the  net 
weight  was  the  weight  of  the  paper  wrapper, 
which  weighed  3drs.  20gr8. 

The  scales  in  which  the  tea  was  weighed  in  the 
paper  in  the  presence  of  the  purchaser,  as  herein- 
before stated,  were  perfectly  just  and  accurate, 
and  gave  the  gross  weight  of  the  tea  and  paper 
wrapper  correctly.  When  the  purchaser  asked 
for  4oz.  of  tea  he  stated  that  he  expected  to  be 
served  with  4oz.  of  tea  net  weight,  and  not 
4oz.  20grs.  gross  weight  of  tea  and  paper,  and 
there  was  no  evidence  to  show  that  he  knew  of 
the  existence  of  any  trade  custom — namely,  that 
he  must  expect  that  the  weight  of  the  paper  would 
be  included  in  the  weight  of  the  tea  served  in 
accordance  with  his  order. 

The  appellant  stated  that  it  was  the  custom  or 
usage  in  the  grocery  trade  to  weigh  tea  in  the 
paper  wrapper  in  which  it  was  delivered  to  a 
purchaser,  and  there  was  no  intention  on  his  part, 
or  on  the  part  of  his  assistant,  who  sold  the  tea 
to  Hopkins,  to  defraud  the  purchaser. 

Evidence  was  tendered  on  behalf  of  the  appel- 
lant to  prove  that  it  was  the  custom  or  usage  in 
the  trade  for  grocers  to  weigh  tea  in  the  paper 
wrapper  ia  which  it  was  sold,  and  that  the 
paper  used  by  the  appellant  was  suitable  and 
proper  paper  for  that  purpose. 

The  justices  declined  to  allow  any  such  evi- 
dence to  be  given,  holding  that  the  respondent 
had  not  obtained  or  been  served  with  4oz.  of 
tea,  which  he  had  asked  for,  the  net  weight  of  the 
tea  which  was  served  to  him  being  3drs.  short  of 
4oz. 

It  was  admitted  by  the  appellant  that  when 
his  tea  was  sold  ia  packets  previously  made  up 
and  the  packets  were  marked  "  Tea,"  "net  weight 


without  the  paper,"  the  weight  of  the  paper  was 
not  included,  but  that  when  it  was  weighed  in 
one  of  his  shops  on  a  purchaser's  demand  he  had 
instructed  his  assistants  that  the  weight  of  such 
paper  was  to  be  included  as  a  portion  of  the  pur- 
chase or  weight. 

It  was  contended  on  behalf  of  the  appellant 
that  weighing  tea  in  the  paper  wrapper  in  which 
it  was  sold  and  delivered,  the  scales  being  just 
and  accurate  and  the  gross  weight — that  is  to 
say,  the  weight  of  the  tea  and  the  paper  wrapper 
— being  correct,  did  not  constitute  an  ofEenc» 
under  sect.  26  of  the  Weights  and  Measures  Act 
1878,  and  that  that  section  was  not  applicable  to 
the  facts  of  the  case ;  that  there  was  no  evidence 
at  all  of  any  fraud  wilfully  committed  in  using; 
the  scales ;  that  evidence  was  admissible  to  prove 
that  there  was  a  custom  or  usage  in  the  traide  to- 
weigh  tea  in  the  paper  wrapper  in  which  it  was 
sold,  and  that  the  paper  used  was  suitable  and 
proper  for  that  purpose. 

It  was  contended  on  behalf  of  the  respondent 
that  weighing  the  tea  in  the  paper  wrapper  ia 
which  it  was  sold  in  itself  constituted  an  ofEenc» 
under  sect.  26  of  the  Weights  and  Measures  Act 
1878,  and  that  whether  there  was  any  custom  or 
usage  in  the  trade  or  not  to  weigh  tea  in  th» 
paper  wrapper  in  which  it  was  sold  was  imma- 
terial, and  that  such  evidence  was  not  admis- 
sible. 

The  justices  were  of  opinion  that  evidence  of  a- 
custom  or  trade  usage  to  weigh  tea  in  the  paper 
wrapper  was  inadmissible,  and  under  any  circum- 
stances it  was  irrelevant  and  immaterial,  and 
they  therefore  declined  to  receive  any  such  evi- 
dence. They  held  that  weighing  the  tea  in  th& 
paper  wrapper,  notwithstanding  that  the  weight 
of  the  whole  or  gross  weight  was  correct,  and 
such  weighing  was  done  in  the  presence  of  the 
purchaser,  and  that  it  was  claimed  to  be  custo- 
mary in  the  grocery  trade,  and  without  any 
intention  to  defraud  the  purchaser,  constituted  a 
fraud  wilfully  committed  in  using  the  scales,  and 
they  therefore  convicted  the  appellant  of  being  a 
party  to  such  fraud  under  sect.  26  of  the  Weighta 
and  Measures  Act  1878. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Whether  the  justices  were  right  in  refusing  to 
admit  the  evidence  to  prove  that  it  was  a  custom 
or  usage  in  the  trade  to  weigh  tea  in  the  paper 
wrapper  in  which  it  was  sold,  and  that  the  paper 
used  was   suitable  and  proper  for  the  purpose. 

(2)  Whether  upon  the  facts  stated  the  justices 
were  right  in  law  in  convicting  the  appellant  of 
the  offence  charged. 

If  the  court  should  answer  both  questions  in 
the  affirmative,  the  conviction  was  to  stand ;  if 
the  court  should  answer  either  of  the  questions 
in  the  negative,  then  the  conviction  was  to  be 
quashed. 

The  Weights  and  Measures  Act  1878  (41  &  42 
Vict.  c.  49)  provides  : 

Sflot.  25,  Every  person  who  uses  or  has  in  bis  pos- 
session for  use  for  trade  any  weight,  meaenre,  scale, 
balance,  steelyard,  or  weighing  machine  which  is  falie 
or  TiDJast,  shall  be  liable  to  a  fine  not  exceeding  five 
poanda,  or  in  the  case  of  a  second  offence  ten  ponnda, 
and  any  oontract,  bargain,  sale,  or  dealing  made  by 
the  same  shall  be  void,  and  the  weight,  measnre,  scale, 
balanoe,  or  steelyard  shall  be  liable  to  be  forfeited. 

Sect.  26.  Where  any  frand  ii  wilfnlly  committed  in  the 
using  of  any  weight,  measoie,  scale,  balanoe,  steelyard. 
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or  weigbing  maohisa,  the  person  oommitUair  raeh  tnni, 
and  every  person  part;  to  the  fcaod,  ahall  ba  liable  to  a 
fine  not  ezoaedicg  fire  pouads,  or  in  the  oass  of  a  sesond 
oifenoe  ten  poandi,  and  the  weight,  meainre,  eoale, 
balanoe,  or  steelyard  shall  ba  liable  to  be  forfeited. 

Seat.  27.  A  parson  shall  not  wilfally  or  knowingly 
make  or  sell,  or  oauM  to  be  made  or  sold,  aay  fal«e  or 
unjnst  weight,  meatnre,  scale,  balance,  steelyard,  or 
weigbiog  machine.  Every  person  who  aots  in  oontra- 
vention  of  this  .section  shall  be  liable  to  a  fine  not 
exoeedisg  tan  pounds,  or  in  the  oase  of  a  second  offence 
fifty  pounds. 

Avory,  E.G.  (H'.  D.  Botiiey  with  him)  for  the 
appellant. — The  jastiees  were  wrong  in  convicting 
the  appellant  under  the  section.  The  question, 
which  is  a  new  one,  is  whether  an  offence  has  been 
oommitted  under  sect.  26  of  the  Act — that  in, 
whether  there  has  been  a  wilful  fraud  in  the  use  of 
the  scale.  Qaestions  as  to  the  weighing  of  paper 
with  the  goods  sold  have  generally  arisen  under 
the  Merchandise  Marks  Act.  Sects.  25  and  26  of 
this  Act  must  be  r«ad  together.  Sect.  25  makes 
it  an  offence  to  use  or  to  have  in  one's  possession 
forasea  false  or  unjust  scale  or  balance;  that 
is,  it  deals  with  the  case  where  the  scale  or 
the  balance  itself  is  false  or  unjust.  In  addition 
to  providing  for  that  case,  the  Legislature  thought 
it  necessanr  to  provide  for  the  case  where — the 
scale  itself  being  correct — the  person  oommits 
some  fraud  in  the  use  of  it.  That  is  what  is  pro- 
vided against  in  sect.  26 — namelj,  a  fraudulent 
use  of  or  a  fraudulent  tampering  with  a  scale 
which  is  in  itself  a  correct  scale ;  and  sect.  26  is  a 
corollary  to  sect.  25.  There  was  no  fraudulent 
intention  in  this  case.  In  order  that  the  appel- 
lant might  comply  with  the  Merchandise  Marks 
Act,  he  labelled  the  packets  that  were  made  up 
with  a  label  abowiog  that  the  paper  was  not 
included,  and  the  paper  was  not  included  in  such 
cases.'  But  when  he  sold  the  tea  in  presence  of 
the  customer,  then  he  sold  it  in  accordance  with 
the  oastom,  that  is,  with  the  paper ;  and  in  anch 
case  Harris  v.  Allicood  (57  J.  P.  7)  is  an  authority 
to  show  that  he  cannot  be  oommitted  of  a  fraud 
under  sect.  26.  Sect.  26  has  no  application  in  a 
case  like  the  present ;  it  was  only  intended  to 
apply  to  and  only  contemplates  a  wilfnl  fraud  in 
the  use  of  a  scale — that  is,  where,  although  the 
scale  may  be  a  good  scale,  some  contrivance  is 
used  to  bring  alont  a  fraudulent  result,  and  the 
provision  at  the  end  of  sect.  26  that  the  scale 
shall  be  forfeited  would  seem  to  imply  that 
under  that  section  the  Ecale  itself  may  be  wrong. 
Neither  under  this  Act  nor  any  other  Act  is  it  an 
offence  to  give  short  weight,  thoush  perhaps  it 
may  be  a  fraud  at  common  law.  [Lord  Alteb- 
BTONK,  C.J. — The  ordinary  purchaser  would  ask 
for  and  expect  to  get  so  much  tea,  and  not  so 
much  tea  and  paper ;  why  is  it  not  unjust  if  the 
seller  puts  the  paper  on  the  top  of  the  teaP] 
That  is  precisely  what  the  court  intended  to 
guard  against  in  Latie  v.  Rendall  (81  L.  T.  Aep. 
445,  (1899)  2  Q.  B.  673)  and  other  cases.  In 
that  oase  the  paper  was  put  underneath  the  scoop 
and  concealed  from  the  purchaser,  and  presumably 
concealed  for  the  purpose  of  fraud.  In  this  case, 
quite  apart  from  the  question  of  custom,  the  fact 
that  the  weighing  was  done  in  the  presence  of 
the  customer,  wlio  was  able  to  see  the  paper 
being  weighed  with  the  tea,  was  quite  enough  to 
negative  the  supposition  that  he  intended  to 
defraud  the  customer.    Upon  these  facts,  quite 


apart  from  custom,  it  is  impossible  to  say  that 
there  was  a  wilful  fraud  in  the  use  of  the  machine 
within  the  moaning  of  sect.  26. 

Gordon  Hewart  for  the  respondent.  —  The 
justices  were  right  both  in  convicting  the  appel- 
lant of  a  fraudulent  nse  of  the  scales  and  in 
refusing  to  admit  evidence  of  the  custom.  The 
facts  in  this  case  are  all  important;  it  is  admitted 
that  the.  purchaser  asked  for  4oz.  of  tea  and 
paid  for  it,  and  that  he  expected  to  be  served 
with  that  quantity  and  not  4oz.  less  the  weight 
of  the  paper ;  and  the  case  finds  that  there  was 
no  evidenoe  to  show  that  he  knew  of  any  such 
custom  as  was  alleged.  Moreover,  it  cannot  be 
said  that  this  was  done  inadvertently  by  the 
appellant,  as  he  told  his  assistants  so  to  weigh  the 
tea.  Under  these  circumstances  what  was  done 
amounted  to  a  fraud  in  the  use  of  the  scales,  and 
if  to  a  fraud,  then  it  comes  within  sect.  26. 
Sects.  25,  26,  and  27  ought  to  be  read  together. 
Sect.  25  deals  with  the  case  of  a  pertoa  using  a 
false  scale,  and  sect.  27  deals  with  the  making  or 
selling  a  false  scale.  Then  sect.  26  comes  in 
between  these  two  sections  and  deals  with  tha 
fraudulent  use  of  a  scale,  and  hits  the  person 
whose  scale  may  be  just,  but  who  uses  it  unjustly. 
It  is  true  that  in  Harris  ▼.  AUwood  (ubi  tup.), 
where  the  paper  was  weighed  in  with  the  article 
purchased  and  aj  part  of  that  article,  there  was 
held  to  be  no  fraud  under  sect.  26 ;  but  in  that 
case  there  is  the  distinct  statement  that  the  par- 
chaser  was  aware  that  it  was  the  practice  of 
grocers  to  weigh  the  paper  with  the  article  pur- 
chased, and  that  no  protest  was  made  by  him  on 
the  occasion  of  the  purohase.  Therefore,  all  that 
Harris  v.  AUwood  (ubi  tup.)  decides  is  that  if  the 
customer  knows  of  the  custom,  then  it  caimot  ba 
Slid  that  he  is  defrauded  ;  but  it  is  otherwise  if, 
as  in  the  present  case,  he  does  not  know  the 
custom.  In  Lane  v.  Rendall  (ubi  tup.),  where  the 
paper  was  put  underneath  the  scoop  in  which  the 
tea  was  placed,  it  was  held  that  the  machine  was 
"false  or  unjust"  within  sect.  25,  and  the  seller 
was  convicted.  So,  in  London  County  Council  r. 
Payne  (89  L.  T.  Kep.  632 ;  (1904)  1  K.  B.  194) 
under  similar  circumstanoes  the  seller  was  con- 
victed under  sect.  25  of  using  a  false  scale. 
[Lord  AiiVKESTONE,  O.J. — What  we  have  to 
oonbider  is  whether  there  is(  evidence  of  iraud 
when  the  seller  openly  and  in  the  presence  of  the 
purchaser  weighs  the  tea  with  the  paper  on  it.*) 
It  would  be  a  ridiculous  retult  if  a  person  were 
held  liable  under  sect.  ;25  if  he  puts  the  paper 
underneath  the  scoop,  as  in  Lane  v.  Rendall  (ubi 
tup.)  and  in  London  County  Council  v.  Payne 
(ubi  tup.),  and  yet  were  held  not  liable  under 
sect.  26  if  he  puts  the  faper  on  the  top  of  the 
scoop,  the  paper  in  each  case  being  weighed  in 
with  the  goods  sold ;  and,  there  can  be  no  stan- 
dard weight  and  no  criterion  as  to  the  weight  of 
the  paper  that  may  be  allowed.  Farther,  as  to 
the  alleged  custom,  if  there  were  such  a  custom 
it  would  be  a  custom  to  sell  for  a  pound  of  tea 
something  which  is  less  than  a  pound  of  tea. 
Such  an  alleged  custom  cannot  be  allowed  to 
override  the  express  words  of  the  statute.  In 
Lane  v.  Rendall  (81  L.  T.  Rep.  445 ;  (1899)  2  Q.  B., 
at  p.  677),  Ridley,  J.  said:  "I  entirely  disagree 
as  to  the  existence  of  any  such  custom.  If  a 
person  buys  a  pound  of  tea  he,  is  entitled  to 
have  a  pound  of  tea,  not  a  pound  of  tea  and 
paper.     But  even  if  tea  dealers  are  in  the  habit 


Digitized  by 


Google 


Dm.  17, 19M.] 


THE  LAW  TIMES. 


[Vol.  XCI.-473 


K.B.DIT.] 


KtSQ  (app.)  V.  Sfehcsb  (reap.). 


[K.B.  DiT. 


of  indndiiiK  the  wei«;bt  of  the  baf;  in  tho  weight 
«old,  and  people  sometimes  acqaiesce  in  the 
practice  for  the  sake  of  conrenisnoe,  that  could 
not  justify  the  nae  of  this  weiehing-machine  as 
the  respondent  used  it"  Evidence  of  such  a 
usage  is  not  admissible : 

Meytr  T.  Dreuer,  10  L.  T.  Sep.  612 ;  16  C.  B. 
N.  S.  646. 

Avory,  E.C.  in  reply. 

Lord  Alvbbbtonb,  G.J. — I  think   this    case 
mast  go  back  to  the  magistrates  for  further  con- 
sideration.   There  are  two  points  which  require 
to   be  further  considered.     The  summons    was 
under  sect.  26  only,  and  was  not  in  respect  of  any 
other  oSence,  either  at  common  law  or  under 
statute.    It  was  for  wilfully  committing  a  fraud 
in  the  using  of  a  scale  or  balance.    Now,  the  only 
facts  before  us  are  that  the  person   asked  for 
4cz.  of  tea,  and  saw  weighed  oefore  him  a  bag 
with  tea  in  it,  which  tamed  out  to  be  less  than 
the  4oz.  of  tea  when  delivered  to  him.    I  do  not 
wish  to  go  eo  far  as  to  say  that  there  can  be  no 
offence  because  what  is  done  is  done  before  the 
ejes  or  in  the  presence  of  the  purchaser.  It  seems 
to  me  that  that  might  depend  upon  how  the  scale 
was  used,  and  if  the  scale  was  used  so  as  to  make 
the  pnrohaser  believe  that  the  tea  and  nothing 
bat  the  tea  was  being  weighed,  whereas  in  fact 
the  tea  and  paper  were  being   weighed,   there 
might  be  an  offence  under  that  section.    I  do  nut 
thmk  it  is  necessary  that  the  scale  should  be 
actually  an  unjust  scale,  so  that  it  will  not  weigh 
fairly,   in   order  to   constitute  an  offence  under 
this  section,  because  I  think  that  the   section 
means  a  fraud  committed  in  the  using  of  any 
scale,  which  may  be  a  perfectly  proper  scale.    I 
do  not  think,  as  at  present  advised,  that  it  would 
be  enough  to  conaitute  an  offence  nnder   this 
section,  if  the  purchaser  knew  that  the  weight  of 
4oz.  was  put  in  the  one  scale  and  tea  and  paper 
into  another.    I  think  that  that  would   not  be 
snfScient  evidence  of  fraud,  because,  whether  the 
purchaser  is  an  ordinary  purchaser  cr  an  inspector, 
the  transaction    would    be    only    a  transaction 
before  his  eyes,  and  there  would  be  no  evidence  of 
fraud.  I  wish  to  say  upon  this  part  of  the  caee  that 
I  do  not  think  that  the  fact  that  the  purchaser  is 
on  inspector  makes  any  difference.    The  point  is 
what  an  ordinary  purchaser  would  have  judged 
from  what  was  going  on  nnder  his  eyes.    There- 
fore, upon  that  part  of  the  case  I  think  it  requires 
farther  consideration  as  to  whether  what  was  done 
amounted   to  a  wilfully  fraudulent  use  of  the 
scale.    Upon  the  other  part  of  the  case,  I  cannot 
see  why  the  evidence  of  custom  should  not  have 
been  admitted.    I  can  quite  understand  that  if 
the  demand  of  the  purchaser  had  been,  "  I  want 
to  have  4oz.  of  tea,  net  weight,"  then  a  question 
might  arise  as  to  whether  any  evidence  of  custom 
ie  admissible  at  all.    The  seller  is  then  asked  for 
net  wMght ;  but  if  a  purchaser  asks  for  '*  4oz.  of 
tea,"  and  in  a  sale  over  the  counter,  the  weights 
and  scales  beinir  right,  there  is  a  custom  recog- 
nised by  all  purooasers — so  universally  known  as 
to  be  taken  to  be  known  to  all  customers — that 
the  tea  is  weighed  in  a  bag  which  is  included  in 
the  weight,  it  might,  to  my  mind,  have  a  very 
material  bearing  on  the  question  of  whether  there 
lias  been  a  wilful  commission  of  a  fraud.    I  do 
not  for  a  moment  mean  to  say  that  a  person  may 
be  justified  in  insisting  on  delivering  paper  and 
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tea  if  the  purchaser  has  asked  for  net  weight  of 
tea ;  but  where  he  has  simply  asked  for  4oz.  of 
tea,  and  the  seller,  before  his  eyes,  has  weighed 
the  tea  and  the  paper,  and  it  is  not  suggested 
that  there  is  any  other  improper  use  of 
the  scales,  I  think  the  custom  as  to  the  way 
tea  is  weighed  may  be  material.  In  any  event  I 
think  that  the  case  must  go  back  for  those  two 
points  to  be  considered  before  this  conviction  can 
be  properly  affirmed. 

Ebknkdt,  J. — I  am  of  the  same  opinion,  and  I 
have  only  a  few  words  to  add.  It  seems  to  me 
that  it  may  be  veiy  difficult  to  make  out  the 
existence  of  any  custom  to  which  a  magistrate 
would  properly  attach  any  value,  because  we  have 
this  curious  state  of  things  in  this  case,  that 
where  the  tea  is  sold  in  packets  already  made  up, 
apparently  no  such  custom  prevails.  If  the  buyer 
is  lucky  enough  to  buy  a  packet  already  made 
np,  he  gets  one  on  which  it  is  said  :  "  This  is  tea 
net  weight,  without  paper  " ;  in  other  words,  he 
would  really  get  4oz.  of  tea.  But  if  the  packet  is 
not  at  hand  and  the  tea  is  weighed  out  across  the 
counter,  then  the  custom  which  is  apparently 
sought  to  be  set  up  is  that  if  the  tea  is  weighed 
at  the  time  of  being  sold  the  buyer  gets  4oz.  of 
tea  plus  paper.  At  any  rate,  for  what  it  is  worth 
I  agree  that  the  evidence  should  not  be  excluded 
for  this  reason,  that  if  it  is  a  worthless  custom, 
still  it  appears  to  me  possible  and  just  that  in 
oonsidering  a  question  of  wilful  fraud,  a  practice 
which  the  seller,  wrongly  perhaps,  thinks  to  be 
binding  upon  the  buyer  by  custom,  may  never- 
theless, if  its  existence  in  his  mind  is  proved,  go 
some  way  to  negative  fraudulent  intent  on  his 
part.  For  that  purpose  I  think  the  magistrates 
ought  to  have  heard  the  evidence  as  to  custom. 
With  regard  to  the  other  point  I  wish  to  guard 
myself,  as  my  L  ord  has  done,  from  expressing 
any  opinion  that  if  the  seller  either  said  or  did 
anything  equivalent  to  saying :  "  I  weighed  tea, 
4oz ,"  it  would  not  be  a  fraudulent  use  of  a  scale 
if,  as  it  were,  he  appealed  either  by  word  or 
gesture,  or  by  necessary  inference,  to  the  instrn- 
ment  he  was  using  as  one  that  he  had  been  using 
to  give  a  fair  weight — the  real  weight — of  the 
article  asked  for,  whereas  in  fact  he  had  only 
given  the  weight  of  the  article  leas  the  weight  of 
the  paper. 

Phillimobb,  J. — I  entirely  concur. 
Appeal  aUowed.    Cote  remitted  to  the  jwtieeB 
for  further  eontideralion.  (a) 

Solicitors  for  the  appellant,  Neve,  Beck,  and 
Kirby.tor  J.  W.  Wall,  Bootle. 

Solicitors  for  the  respondent,  Snow,  Fox,  and 
Riggineon,  for  W.  H.  Wilson,  Preston. 

(a)  The  oaie  on  being  remitted  came  before  the 
jastioee  lor  further  hearing  on  the  16th  Ang.,  when  they 
decided  not  to  oonviot,  on  the  ground  that  there  was 
tome  evidenoe  of  a  nsoge  or  praotioe  reqnirmg  ptyment 
by  the  oustomer  for  the  gross  weight  of  tea  and  paper  ; 
that  Buoh  practice  was  known  to  and  relied  npon  bj  the 
seller,  and  that  therefore  what  was  done  did  not  contti- 
tate  a  wilfully  frandnlent  nee  of  the  soales  viithin  the 
meaning  of  sect.  26. 
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COURT   OF   APPEAL. 

July  16,  18, 19,  20,  21,  and  26. 
(Before  YATTaHAN  Williams,  Bombs,  and 

GoZBNS-HABDr,  L.JJ.} 

Db   la   Coub   v.   Clinton;    Tbbchhann   «. 
Calthobfb;  Tait  «.  MacLbat.  (a) 

APPKAL8  FBOM  THB  CHANCBBT  SIYIBION. 

Company  —  Protpeeiu*  —  MitrepreteTitaHon  — 
Untrue  itatementt  —  Ominion  of  eoniraeU 
—  "  Waiver  elaute  "  —  "  Knowingly  iuue  "  — 
Liability  of  director* — CowpoMM*  Aet  1867  (30 
&  31  Vict.  e.  131),  «.  38— Directors'  Liability 
Aet  1890  (53  A  54  Viet.  e.  64),  •.  3. 

Upon  the  faith  of  the  ttaiement*  eoniained  in  a 
protpeetua  ittued  by  the  defendants  and  their 
co-direetors,  the  plaintiffs  became  shareholders 
in  a  company.  The  prospectus  contained  cer- 
tain untrue  statemerus,  and  cdso  omitted  to 
specify  the  dates  and  nain««  of  the  parties  to  a 
certain  contract  of  the  27th  Oct.  1898  that  had 
been  entered  into  by  or  on  behalf  of  the  com- 
pany. 

The  prospectus  contained  a  "  waiver  clause " 
referring  in  general  terms  to  "  other  similar  eon. 
tracts  "  which  "  might  teehnieaUy  he  held  tofaU 
within  sect.  38  of  the  Companies  Aet  1867,"  but 
there  was  no  express  reference  to  the  eontract  of 
the  21th  Oct.  im. 

Held,  that  that  eontract  was  material  and  should 
have  been  stated  in  the  prospectus;  that  the 
waiver  clause  was  a  "  tricky  one,  and  did  not 
protect  the  defendants ;  and  that  there  was 
enough  prim&  facie  evidence  of  damage  tojiutify 
an  inquiry  relating  thereto. 
•4\~  Decision  of  Joyce,  J.  (90  L.  T.  Bep.  6151  affirmed. 

One  of  the  defendants  pleaded  specially  that  at 
the  date  of  the  issue  of  the  prospectus  he  had 
forgotten  the  existence  of  the  contract  of  the 
27th  Oct.  1898,  and  did  not  therefore  know- 
ingly issue  the  prospectus  toith  the  omission  of  it. 

Held,  on  the  evidence,  that  the  defendant  knew 
that  there  toere  contracts  whiehmight  be  material, 
biU  made  no  inquiry,  and  left  the  matter  to  the 
company's  solicitor,  and  was  therefore  liable  ; 
and  that,  if  a  director  has  knowledge  of  the 
existence  of  contracts  which  may  fall  within 
sect.  33,  t{  t(  his  duly  to  inquire  what  those  eon- 
tracts  really  are. 

Decision  of  Kekewioh,  J.  affirmed, 

Db  la  Ooub  «.  Clinton  ;  Tsechmann  v. 
Calthobpb. 

Apfbal  by  the  defendants  from  a  deoision  of 
Joyce,  J.  (90  L.  T.  Bep.  615). 

Each  of  these  actions  was  brought  by  a  share* 
holder  against  two  directors  of  the  Standard 
Exploration  Company  Limited,  seeking  to  render 
them  liable  for  misstatements  in  the  prospeotus 
of  that  company. 

The  relief  claimed  in  each  action  was  identical 
with  that  in  the  other,  and  was  in  respect  of  the 
same  prospectus  as  that  which  was  the  subject  of 
the  action  in  MeConnel  ▼.  Wright  (88  L.  T.  Bep. 
431 :  (1303)  1  Ch.  546). 

(a)  Stported  by  E.  A.  SoaATOHLsr,  Eaq.,  B»rTliter'«tLaw. 


The  facts  of  the  case  as  found  by  Jc^ee,  J.  u» 
fnllv  set  forth  in  the  written  judgment  ddi*«nd' 
by  his  Lordship ;  and,  briefly  summarised,  they 
wera  as  follows : — 

The  company  was  incorporated  on  the  lltb 
Feb.  1898  with  a  capital  of  1,500,000!.  in  shares 
of  12.  each. 

A  prospectus  was  issued  on  the  12th  May  1899,. 
at  which  time  both  the  defendants  were  directors. 

The  plaintiffs  had  each  of  them,  on  the  faith  of 
the  statements  contained  in  the  prospectna, 
applied  for  and  obtained  an  allotment  <h  fifty 
shares. 

They  alleged  that  the  prospectns  contained 
yarions  material  misstatements  of  fact — inter 
alia,  tbe  following : 

Exploration  and  Finanoe. — la  this  department  th> 
direntors  have  already  aoqoired  several  valuable  optiou 
and  received  varions  flnanoial  propoeals,  bnt  reference' 
will  be  made  to  one  of  them  only  in  this  proepeotiu — 
viz.,  that  of  the  oontrolling  intezest  in  the  Pandi  Bimi 
.  .  .  the  direotora  of  this  oompany  have  aeonied  Ur 
q>tion  on  the  oontroUing  interest  in  the  Pand^  Btiia 
property. 

The  plaintiffs  alleged  that  the  directors  had 
not  then  already  or  at  all  secured  an  option  on  the- 
controlling  interest  or  on  any  interest  in  the 
Pand^  Basin  property. 

The  prospectus  further  stated  that  the  directora 
had  already  acquired  large  holdings  in  vaxioua 

S remising  companies,  and  that,  "  ^ken  at  this 
ay's  market  quotations,  these  shares  already 
show  a  profit  more  than  sufficient  to  pay  a  divi- 
dend of  10  per  cent,  on  the  total  capitsl  of  thia 
company  for  the  current  year,"  whereeas,  in  fact,afr 
the  plaintiffs  alleged,  the  directors  had  not  then 
acquired  the  holdings  referred  to,  and  the  shares 
did  not  show  the  profit  so  stated.  Further, 
under  the  heading  of  "  Properties  to  be  acquired," 
the  prospectns  stated  that  the  company  had 
already  entered  into  contracts  to  take  over  the 
properties  of  various  companies,  whereas,  in  fact, 
as  the  plaintiffs  alleged,  the  company  had  not 
entered  into  any  such  contracts. 

The  plaintiffs  also  complained  that  certsiik 
contracts  which  were  material  to  be  known  by 
persons  who  were  intending  to  subscribe  for  shares 
were  not  properly  specified  in  the  prospectus  as- 
required  by  sect.  38  of  the  Companies  Act  1867. 

The  most  important  of  these  omitted  contraot» 
was  an  agreement  dated  the  27th  Oct.  1898,  and 
made  between  the  company  and  the  London  and 
Globe  Finanoe  Corporation  Limited,  whereby  the 
company  agreed  to  allot  to  the  corporation 
40,000  fully-paid  shares  in  the  company  in  ex- 
change for  a  transfer  of  5000  deferred  shares  ia 
the  Austin  Friars  Finance  Syndicate  Limited. 

The  oompany  had  been  wound-up,  and  a  very 
small  dividend  only  had  been  paid  to  the  credi- 
tors, the  shareholders  having  lost  all  their 
money. 

Under  these  circumstances  eaoh  of  the  plain- 
tiffs claimed :  (1)  A  declaration  that  the  defen- 
dants respectively  were  liable  under  sect.  3  of  th» 
Directors'  Liability  Act  1890  to  pay  to  the  plain- 
tiffs respectively  compensation  for  the  loss  whiob 
they  had  sustained  by  reason  of  the  untrue  state- 
ments contained  in  the  prospectus ;  (2)  a  declara- 
tion that  the  prospectus  was  fraudulent  on  the 
part  of  the  defendants  within  the  meaning  of 
sect  38  of  the  Companies  Act  1867,  and  that  tha 
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defendants  respectively  were  liable  to  the  plaintiffs 
xespeotiyely  in  damages. 

The  defendants  denied  that  tJie  prospectus  was 
{raadolent  or  misleading,  and  alleged  that,  if  any 
•of  the  statements  in  the  prospeotas  were  false, 
they  had  reasonable  ground  for  believing  them 
to  be  true ;  and,  with  regard  to  the  claim  under 
«eot.  38,  they  relied  upon  a  waiver  clause  in  the 
prospectus,  which  was  as  foUows  : 

Tha  nndertakinga  acquired  by  tbe  oompsny  from  the 
«bove-raentioced  vendor  oompanieB  will  be  taken  over 
anbjeot  to  all  existintr  oontraots.  These  are  of  the  ordi- 
tmrj  ohataoter  and  inoident  to  the  working  of  the 
widertaldngi,  bnt  inoladingf,  as  they  do,  nnmerons 
-MOtnots  with  employa,  mannfaotnreiB,  and  others, 
they  eannot  be  speoi&ed ;  and  there  are  also  other 
'Oontiacts,  inolndingr  oontraots  for  the  aoqaisition  of  tbe 
above-mentioned  and  other  shares  and  for  the  gnarantee 
of  the  capital  above  mentioned,  whioh  may  teohnioally 
<all  within  seot.  38  of  the  Companies  Act  1867.  Appli- 
cants for  ifaares  are  to  be  deemed  to  have  had  notioe 
■ct  all  the  oontraots  referred  to  in  this  prospeotns,  and  to 
have  agreed  with  the  company  (oontraoting  on  behalf 
of  the  directors  and  other  persons  responsible)  to  waive 
their  rights  (if  any)  to  farther  particulars  as  to  the 
dates,  the  names  of  the  parties  or  otherwise,  and  mnst 
•ooept  this  notioe  as  soffieient  compliance  with  the  said 


The  action  came  on  for  trial  before  Joyce,  J. 
in  Feb.  1904,  when  his  Lordship  reserved  judg* 
ment. 

^  On  the  30th  If  arch  1904  his  Lordship  delivered 
judgment^  deciding,  as  regarded  tbe  untrue  state- 
ments, that,  even  though  they  constituted  material 
misrepresentations  and  remained  untrue  to  the 
^ate  of  notice  of  allotment,  yet,  the  defendants 
having  reasonable  ground  to  believe  that  the 
atatements  were  true,  the  plaintiffs  were  not 
entitled  to  oompensation  from  the  defendants 
under  sect.  3  of  the  Directors'  Liability  Act  1890 ; 
and,  as  regarded  the  omission  to  specify  the  dates 
«nd  names  of  the  parties  to  tbe  contracts,  that, 
the  contracts  being  material  to  be  known,  the 
prospectus  was  to  oe  deemed  to  be  fraudulent  on 
the  part  of  the  defendants  within  the  meaning  of 
«eot.  38  of  the  Companies  Act  1867 ;  and  that  the 
plaintiffs  were  entiued  to  damages  accordingly. 

From  that  decision  the  defendants  now 
appealed. 

Haldane,  K.C.  and  Qore-Brotone,  K.G.  (with 
ihem  Cment-Hardy)  for  the  appellants. — Those 
oontracta  only  need  be  disclosed  whioh  would 
deter  a  prudent  man  from  taking  shares  if  he 
knew  of  their  existence : 

BvXUtan  v.  Jfttcol/e,  44  L.  T.  Bep.  8  ;  5  C.  P.  Div. 

455; 
Bnokley  on  Companies,  7th  edit.,  p.  620. 

If  a  knowledge  of  tbe  existence  of  the  contract 
would  not  have  deterred  anyone  from  taking 
«liares,  no  damage  has  been  suffered;  and  the 
«uftering  damage,  and  proving  it,  are  necessary 
in  actions  of  this  kind,  since  the  plaintiff  must 
prove  that  he  has  been  misled  to  his  own  detri- 
auent: 

Bmith  V.  Chadwici,  50  L.  T.  Sep.  697 ;  9  A.  C. 
187. 
fCozxNS-HASDT,  L.J. — ^That  opinion  as  to  its 
Ibeing  only  necessary  to  disclose  contracts  which 
would  have  deterred  a  plaintiff  from  applying  for 
shares  was  not  adopted  by  Collins,  M.K.  in 
Broome  7.  Speak  (88  L.  T.  Rep.  680 ;  (1903)  1  Oh. 


586,  at  p.  620).]  In  that  case  the  contracts 
whioh  were  not  disclosed  were  contracts  involving 
the  p^ment  of  large  sums  of  money ;  and,  more- 
over. Lord  Lindley,  in  his  judgment  in  the  case 
when  it  came  before  the  House  of  Lords  {sub 
nom,  Shepheard  ▼.  Broome  (20  Times  L.  Bep.  540), 
lays  stress  on  the  fact  that  the  company  failed 
about  a  year  after  it  was  formed.  Here  the  company 
failed  nearly  three  years  afterwards,  from  reasons 
totally  unconnected  with  these  contracts;  and 
the  contracts  were  beneficial  ones,  which  would 
have  been  an  induceibent  to  take  shares  rather 
than  a  deterrent  if  they  had  been  disclosed,  since 
they  enabled  the  shareholders  to  get  the  property 
for  less  than  appeared  on  the  face  of  the  pro- 
spectus. The  plaintiffs  must  show  that  they 
applied  for  shares  on  the  faith  of  the  prospectus : 
Baty  V.  Ketwiclc,  50  W.  B.  14. 

The  case  for  the  appellants  is  made  still  stronger 
by  the  fact  that  there  was  no  fall  in  the  price  of 
the  shares  for  some  time  after  the  allotment,  and 
by  the  proof  afforded  by  the  new  evidence  that 
the  allotment  was  made  before  tbe  12th  May 
1899.  Joyce,  J.  ought  not  to  have  relied  on  the 
facto  as  they  were  before  the  court  in  lfoConn«Z 
V.  Wright  (88  L.  T.  Rep.  431 ;  (1903)  1  Oh.  546), 
for  the  full  facts  were  not  then  before  the  court. 
As  to  the  waiver  clause,  there  is  nothing  "  tricky  " 
or  misleading  in  it;  it  is  not  a  mere  general 
waiver  clause  like  that  in  Greenwood  v.  Leather 
Shod  Wheel  Company  Limited  (81  L.  T.  Bep. 
595  ;  (1900)  1  Oh.  421).  It  shows  clearly  that  there 
were  oontraots  for  the  purchase  of  other  shares. 

Sughet,  K.G.  and  W.  Higgins  for  the  respon- 
dents.—  The  prospectus  contains  misrepresen- 
tations as  to  the  "share  department"  which  the 
appellante  had  no  reasonable  ground  for  believing 
to  be  true,  the  point  on  which  the  learned  judge 
in  the  court  below  has  decided  in  their  favour. 
As  to  the  contracts,  they  were  material  ones  and 
ought  to  have  been  disclosed ;  and  "  other  con- 
tracts "  in  the  waiver  clause  must  be  referred  to 
shares  and  not  properties,  since  the  prospectna 
purports  to  state  all  the  properties  to  be  acquired. 
Either  under  the  Directors'  Liability  Act  1890  or 
under  sect.  38  of  the  Companies  Act  1867  the 
measure  of  damage  is  the  loss  sustained  by  being 
induced  to  take  shares.  The  plaintiffs  have 
taken  shares ;  the  company  has  been  wound-up, 
and  they  have  lost  all  the  money  which  they  put 
in.  That  is  prima  facie  evidence  of  loss  incntred 
by  them  through  taking  the  shares  on  the  faith 
of  the  prospectus,  and  to  lebut  it  the  appellante 
must  show  that  the  shares  were  worth  20«.  in  the 

Eound  at  the  time  of  the  allotment,  which  they 
ave  not  done. 

Gore-Browne,  K.G.  replied.       ^^^  ^^  ^^ 

July  26. — The  following  written  judgments 
were  delivered : — 

Yauohan  Williams,  L.J — This  is  an  appeal 
in  actions  against  two  directors  of  the  Standard 
Exploration  Company  brought  by  two  persons 
each  of  whom  subscribed  for  fifty  shares  in  the 
company  on  the  faith  of  a  prospectus  dated  the  12th 
liay  1899.  It  is  alleged  that  the  prospectus  was 
fraudulent  in  law  under  sect.  38  of  the  Companies 
Act  1867  by  reason  of  the  omission  to  specify 
the  dates  and  names  of  the  parties  to  certain 
contracts.    No  charge  of  actual  fraud  is  made. 
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or  suggested,  against  either  of  the  defendants. 
"  There  is,"  said  Joyce,  J.  in  his  jndgment,  "  no 
imputation  upon  their  personal  integrity  or 
honour ;  their  only  liability,  if  any,  is  under  the 
statutory  provisions  of  the  Directors'  Liability  Act 
1890  and  s:ot.  38  of  the  Act  of  1867."  Joyce,  J. 
further  finds  that  the  Standard  Company  was 
formed  for  yarions  objects,  obviously  of  a  highly 
specnlative  nature;  he  finds  that  each  of  the 
plaintiffs  took  his  shares  on  the  faith  of  the  pro- 
spectus as  a  whole,  and  .took  his  shares  as  a 
speonlation;  he  further  finds  that  the  financial 
failnre  of  the  company  was  not  in  any  sense 
due  to  any  matter  misrepresented  in  the  pro- 
spectus, and  that  it  was  brought  about  in  the  year 
1901  by  the  calamitous  result  of  enormous  specu- 
lations. I  wish  to  observe  with  regard  to  the 
finding  of  the  learned  judge  that  the  failnre  of 
the  company  was  not  due  in  any  sense  to  any 
matter  misrepresented  in  the  prospectus,  and  that 
it  was  brought  about  by  enormous  speculations 
undertaken  after  the  date  of  the  allotment  of 
shares  to  the  plaintiffs  respectively ;  that  the  fact 
that  the  failure  was  not  dae  to  any  matter  mis- 
represented by  the  prospectus  is  not  sufBcient  by 
itself  to  relieve  the  defendants  from  liability, 
because  even  on  this  assumption  it  may  well  be 
that  the  failure  of  the  company  was  due  to  some 
inherent  radical  defects  in  the  project  of  the  com- 
pany from  its  birth ;  and  that  the  defendants  will 
09  liable  if  the  plaintiffs  were  induced  by  the 
prospectus  as  a  whole  to  take  shares  in  an  un- 
sound company,  even  though  the  unsoundness 
was  not  concealed  by  any  misrepresentation  in,  or 
omissions  from,  the  prospectus,  because,  but  for 
the  inducement  of  the  prospectus,  the  plaintiffs 
might  never  have  taken  any  shares  in  such  an 
unsound  concern.  With  regard  to  the  finding 
that  the  failure  of  the  company  was  brought 
about  by  speculations  supervening  on  the  allot- 
ments, this  will  not  help  the  defendants,  unless 
the  learned  judge  meant,  as  I  am  inclined  to  think 
he  did,  that  the  company  has  failed  and  the  value 
of  the  shares  been  destroyed  or  diminished,  as 
the  case  may  be,  from  extrinsic  causes  to  the 
exclusion  of  any  defects  inherent  in  the  original 
project.  Lord  Cockbum,  C.J.,  in  his  judgment  in 
Twycroet  v.  Grant  (36  L.  T.  Bep.  812 ;  2  C.  P. 
Div.  469,  at  p.  541),  gives  the  bad  management 
of  those  who  Dad  the  conduct  of  the  affairs  of  the 
company  as  an  example  of  a  failure  from  extrinsic 
causes,  resulting  in  damages  for  which  the 
directors  who  issued  the  prospectus  would  not  be 
responsible,  if  the  failure  was  wholely  due  to  such 
extrinsic  causes  to  the  exclusion  of  inherent 
defects  in  the  original  project  as  a  cause  of  failnre. 
Now,  I  only  propose  to  deal  with  two  of  the 
matttrs  relied  upon  by  the  plaintiffs  in  respect  of 
their  allegations  that  the  propeotua  is  fraudulent 
within  the  meaning  of  sect.  3d  of  the  Act  of  1867, 
by  reaeon  of  the  omission  to  specify  therein  ma- 
lerial  contracts,  and  with  one  allegation  that  it 
contains  an  untrue  statement  within  the  meaning 
of  sect.  3  of  the  Directors'  Liability  A'3t  1890. 
The  first  of  the  alleged  omissions  is,  that  the 
prospectns  omitted  to  specify,  in  accordance 
with  sect.  38  of  the  Act  of  1867,  a  contract 
of  the  27th  Oct.  1898  made  between  the 
London  and  Globe  Finance  Corporation  and 
the  Standard  company,  whereby  the  corporation 
agreed  to  transfer  to  the  company  5000  "  deferred 
shares"  held  by  the  corporation  in  the  Austin 


Friars  Finance  Syndicate,  and  the  company  agreel 
to  allot  and  issue  to  the  said  corporation  40,000 
shares  in  the  company  in  exchange  therefor.  The 
second  of  the  alleged  omissions  is  the  omission  to 
specify  the  contract  or  contracts  whereby  the- 
directors  secured  the  option  of  the  oontrollinf; 
interest  in  the  Pande  Basin  property.  The 
alleged  misrepresentation,  rendering  the  defen- 
dants liable  under  the  provisions  of  sect^  3  of  the 
Directors'  Liability  Act  1890,  with  which  I  pro- 
pose to  deal,  is  the  statement  in  the  prospectus, 
that  the  directors  of  the  Standard  Company  had 
already  acquired  {inter  odia)  a  large  holding  ot 
shares  in  the  London  and  Grlobe  Corporation. 
Xow,  with  regard  to  the  omission  to  specify  th» 
contract  of  the  27th  Oct.  1898,  the  facts  seem  to 
be  these:  The  Austin  Friars  Finance  Syndicate' 
bad  an  issued  capital  consisting  of  60,000  ordinary 
shares  and  5000  deferred  shares,  which  latter 
shares  carried  the  right  to  take  half  the  surplus- 
assets  in  the  winding-up  which  should  remain 
after  the  payment  off  of  the  whole  of  the- 
paid-up  capital.  The  Standard  Company  had 
made,  before  the  i^sne  of  the  prospectos, 
contracts  for  the  acquisition  of  the  whole  of  the 
shares  of  the  Austin  Friars  Finance  Syndicate, 
as  well  the  5000  deferred  shares  as  the  60,00(K 
ordinary.  The  contract  of  the  12th  May  1899  for 
the  purchase  by  the  Standard  Company  of  the 
undertaking  and  assets  of  the  Austin  Friars  Fi- 
nance Syndicate,  entered  into  by  the  company  and 
the  syndicate,  i  s  referred  to  in  the  prospectus,  being 
one  of  the  contracts  of  the  12th  May  1899  as  to 
which  the  obligation  to  specify  the  dates  and 
names  of  the  parties  is  avoided  by  the  waiver 
clause  at  the  end  of  the  prospectus,  which  waiver 
clauEe  ha«  no  application  as  to  contracts  other 
than  those  referred  to  in  the  prospectus — i.e.» 
those  of  the  12th  May  1899.  In  clause  3  of  that 
contract  60,000  fully-paid  shares  of  the  Standard 
Company  are  stated  to  be  part  of  the  considera- 
tion, and  then,  in  par.  4,  the  release  of  the  500O 
deferred  shares  is  stated  to  be  a  further  considera- 
tion, and  such  release  is  stated  to  be  to  the  intent 
that  the  said  60,000  shares  should  be  the  property 
of,  and  distributable  among,  the  ordinary  share- 
holders in  the  syndicate  to  the  exclusion  of  the 
deferred  shareholders.  The  5000  deferred  shares 
are,  as  is  obvious  on  the  face  of  the  contract, 
dealt  with  as  part  of  the  property  of  the  Stendard 
Company,  but  there  is  nothing  on  the  face  of  the 
contract  of  the  12th  May  1899  to  show  how  the 
Standard  Company  became  the  owners  of  theie 
5000  shares.  In  fact  the  deferred  shares  had 
been  acquired  by  the  Standard  Company  from  the 
London  and  Globe  Corporation,  at  the  price  of 
40,000  Standard  shares  by  the  contract  of  the 
27th  Oct.  1898,  to  which  I  have  already  referred, 
and  the  total  of  775,000  shares,  stated  in  the  pro- 
spectus to  be  the  total  consideration  to  be  paid  for 
the  properties  to  be  acquired,  can  only  be  arrived 
at  by  including  as  a  factor  the  40,000  Standard 
shares,  the  consideration  for  the  purchase  by  the 
Standard  from  the  London  and  Globe  of  the  5000 
deferred  shares  under  the  contract  of  the  27th 
Oct.  1898.  The  London  and  Globe  were  ad- 
mittedly promoters  of  the  Standard,  and  it  was 
at  one  time  alleged  that  the  London  and  Globe 
made  a  secret  profit  by  this  contract ;  but  Joyce, 
J.  finds  there  is  no  foundation  for  this  sngt^- 
tion.  The  fact  remains,  however,  that  the  con- 
tract of  the  27th  Oct.  is  not  specified  or  referred 
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to  in  the  final  olanse  of  the  waiver  clauae,  and 
that  t.he  oontraots  of  the  12th  May  1899,  whioh 
are  referred  to  and  uovered  bj  the  waiver  clause 
in  8o  far  as  dates,  names  of  parties,  &o.,  are 
concerned,  do  not  account  for  more  than  735,000 
shares  out  of  the  alleged  consideration  of  775,000 
Standard  shares  for  the  acquisition  of  the  various 
properties  acquired  b^  the  contracts  of  the  12th 
Jlay  1899.  The  question,  of  course,  arises.  Is  this 
contract,  which  has  not  been  specified  in  the 
prospectus,  a  material  contract  P  Joyce,  J.  holds 
that  it  is  because  he  says  that  on  this  question 
of  materiality  of  the  contract  be  is  bound  to 
follow  the  decision  of  the  Court  of  Appeal  in 
MeGonnel  v.  Wright  (88  L.  T.  Rep.  431 ;  (1903) 
1  Ch.  646).  I  do  not  think  that  a  finding  of 
fact  in  another  action  between  different  par- 
ties on  different  evidence  did  bind  Joyce,  J., 
who,  after  holding,  on  this  ground,  that  the 
contract  of  the  27th  Oct.  1898  was  a  contract 
material  to  be  stated  in  the  prospectus,  goes  on 
to  s^  that  he  must  also  follow  the  Appeal  Court 
in  McCoimel  v.  Wright  (u6i  tup.)  in  holding  that 
the  omission  to  specify  the  contract  of  the  27th 
Oct.  1898  is  not  validly  waived  by  the  waiver 
olanee,  and  in  holding  that  the  plaintiffs  had 
sustained  loss  or  damage  entitling  them  to  relief, 
although  what  the  real  value  of  the  shares  was, 
as  it  appeared  to  the  le.imed  judge,  was  wholly 
unascertMned.  This  suggests  that,  but  for  the 
said  judgment  in  the  Court  of  Appeal,  Joyce,  J. 
might  have  arrived  at  a  different  conclusion.  I 
propose,  therefore,  to  deal  with  each  of  these 
points  separately.  First,  as  to  the  materiality. 
Frijnd/aeie  it  would  seem  plain  that  an  intending 
applicant  for  Standard  shares  would  desire  to 
know  the  terms  on  which  the  Standard  acquired 
the  5000  deferred  shares.  It  might  be  that  the 
price  was  extravagant  or  exceeded  the  price  at 
which  the  London  and  G-lobe  got  the  deferred 
shares  from  the  shareholders.  It  is  said  that  the 
London  and  Globe  merely  acted  as  brokers  in 
acquiring  these  shares  for  their  principals,  the 
Standard  Company.  This  is  net  confirmed  by  the 
form  of  the  contract,  which  purports  to  be  a 
vendor  and  purchaser  contract,  although  it  is  true 
that  the  price  at  w  jich  the  London  and  Globe 
got  the  shares  seems  to  have  been  the  price 
charged  to  the  Standard.  The  London  and  Globe 
did  not,  however,  carry  through  this  transaction 
without  reference  to  ultimate  gain.  Their  object 
was  to  promote  the  Standard  Company,  and  the 
amalgamation  of  the  various  companies,  and  this 
was  done  in  the  interest  of  the  London  and 
Globe.  It  is  also  urged  that  the  omitted  contract 
waa  a  beneficial  contract.  I  do  not  think  that 
this  relieves  directors  from  the  obligation  to 
specify  such  a  coutraot.  Then  as  to  the  waiver 
olanse,  it  has  been  read  so  often  I  do  not  propose 
to  read  it  again.  It  is  impossible  to  read  this 
clause  without  seeing  that  it  is  a  tricky  clause, 
intended  to  deceive,  and  especially  is  this  so  in 
vicv  of  the  fact  that  the  draft  of  the  prospectus 
undoubtedly  specified  the  contract  of  the  27ch 
Oct  1898.  When  and  how  the  contract  of  the 
27th  Oct.  1898  came  to  be  omitted,  and  the  waiver 
clause  came  to  be  so  worded  as  to  leave  no  doubt 
that  it  was  deliberately  drawn  so  that  it  might 
cover  the  contract  of  the  27bh  Oct.  18J8  as  being 
a  contract  which  might  technically  fall  within 
sect.  38,  is  left  very  uncertain  by  the  evidence. 
£nt  there  is  a  good  deal  in  the  evidence  to  sug- 


gest that,  after  the  draft  prospectus  had  been 
approved  by  the  board,  subject  to  the  indorse- 
ment of  the  solicitors,  the  draft  was  reconsidered 
by  the  solicitor  and  Mr.  Whitaker  Wright,  and 
subsequently  altered  by  counsel,  and  there  is 
nothing  to  show  that  the  draft  was  again  sub- 
mitted to  the  board.  However,  be  this  how  it 
may,  the  prospectus  on  which  the  applications 
were  based  was  in  the  form  which  I  have 
described,  and  I  do  not  think  that  the  waiver 
clause  can  protect  the  defendants.  There  remains 
the  question  of  the  damage.  Have  the  plaintiffs 
proved  substantial  damage  resulting  to  them 
from  the  purchase  of  the  shares  P  There  can  be 
no  doubt  that  this  must  b)  damage  aa  at  the 
time  of  the  allotment  of  the  shares  in  question, 
and  that,  unless  some  such  damage  was  proved 
of  a  substantial  character,  the  inquiry  as  to  the 
quantum  of  damage  ought  not  to  have  been 
ordered.  There  was,  unfortunately,  conBiderabl'» 
confusion  on  this  question  of  damage  at  the  trial. 
There  can  be  no  doubt  that  Joyce,  J.  expressed 
the  view  that  the  question  whether  there  was  any 
damage  might  be  left  to  be  determined  at  the 
inquiry,  and  the  fact  that  he  reserved  the  costs, 
not  only  of  the  inquiry,  but  also  of  the  action, 
would  seem  to  show  that  he  did  not  altogether 
give  up  this  view;  but  the  judgment  as  drawn 
assumes  that  there  was  damage  proved,  and  does 
not  say  the  damage  "  if  any."  The  evidence,  in 
fact,  given  at  the  trial  as  to  the  shares  being  of 
less  value  than  the  price  paid,  or,  indeed,  of  their 
being  of  that  value  is  not  strong.  On  behalf  of 
the  plaintiffs  it  is  proved  that  some  sixteen 
months  aiter  the  allotment  the  company  went 
into  liquidation  and  the  shares  proved  absolutely 
valueless,  and  that  the  liquidator  sold,  some  two 
years  and  a  halt  after  the  allotment,  the  property 
which  cost  775,000  1{.  shares  in  the  Standard  for 
30  0002.  Kow,  if  nothing  else  had  been  proved,  this 
evidence  would  have  been  sufficient  evidence  of 
substantial  damage.  But  it  was  also  proved  by 
witnesses,  including  the  liquidator  himself,  who 
proved  the  loss  on  the  realisation  in  the  liquida- 
tion, that  one  great  cause  of  the  failure  of  the 
Standard  Company  was  the  mismanagement  after 
the  allotment  of  those  who  had  the  management  of 
the  company  in  entering  upon  a  course  of  wild 
speculation.  It  is  this  evidence,  I  suppose,  which 
led  Joyce,  J.  to  find  that  "  the  financial  failure  of 
the  company  was  not  in  any  sense  due  to  any 
matter  misrepresented  in  the  prospectus.  It  was 
brought  about  in  the  year  1901  by  the  calamitous 
result  of  enormous  speculations,  in  particular  in 
Lake  Yiew  shares,  and  the  date  of  the  winding- 
up  order  is  the  16th  Jan.  of  that  year."  Taking 
this  evidence  as  a  whole,  can  it  be  said  that  there 
is  sufficient  evidence  that  the  failure  ought  to  be 
attributed  to  the  fact  of  the  plaintiffs  having 
been  induced  to  take  shares  in  the  company ;  or, 
ia  other  words,  to  inherent  defects  in  the  original 
project,  especially  when  one  takes  into  considera- 
tion the  evidence  which  showed  that  some  at 
least  of  the  mining  properties  were  valuable  pro- 
perties P  The  onus  of  proving  damage — that  is,  of 
proving  that  the  shares  when  purchased  were  of 
less  value  than  the  price  given — wae  undoubtedly 
initially  on  the  plaintiffs.  The  proof  of  the 
liquidation  and  miserable  realisation  many  months 
afterwards,  taken  alone,  would  shift  the  onus  of 
proof  and  constitute  prima  facie  evidence  of 
damage  resulting  from  the  plaintiffs  being  induced 


Digitized  by 


Google 


478— Vol.  xci.] 


THE  LAW  TIMES. 


[Dec.  17, 1904. 


App.]     Dk  la  GotTB  «.  Clinton  ;  Tskchmann  v.  Ca.lthokfb  ;  Tait  o.  MacLbat.      [App. 


to  take  shares  on  the  faith  of  the  prospeotna. 
Bat,  tiken  in  conjunction  with  the  evidence  of 
the  plaintiffs'  own  witness  as  to  reokl«88  specula- 
tion being  the  canse  which  brought  down  both 
the  Standard  Company  and  the  London  and 
Globe,  and  taken  in  conjunction  also  with  the 
evidence  of  the  same  witness  as  to  the  inherent 
value  of  the  properties  and  shares  purchased  hj 
the  Standard,  I  do  not  think  that  the  result  of 
the  evidence,  as  a  whole,  is  such  as  to  constitute 
prima  facie  proof  of  the  plaintiffs'  case,  or  as  to 
sluft  from  the  plaintiffs  the  onna  of  proving 
damage  resulting  from  the  shares  not  being  of  a 
valoe  equivalent  to  the  price,  end  to  throw 
opon  the  defendants  the  onus  of  proving  affirma- 
tively that  the  shares  were  of  equivalent  value 
with  the  price,  or  negatively  that  inherent  defects 
in  the  project  of  the  company  were  not  in  part 
the  cause  of  the  failure.  Assuming  that  the  onus, 
notwithstanding  the  loss  proved  on  the  liquida- 
tion, still  to  rest  on  the  plaintiffs,  I  will  presently 
deal  with  the  question  which  way  the  judgment 
onght  to  be  on  this  assumption.  The  second 
omisskm  was  that  the  prospectus  did  not  specify 
the  contract  under  which  the  Pande  Basin  option 
arose ;  but  I  do  not  think  that  this  option,  which 
threw  no  onna  on  anyone,  except  those  who 
granted  the  option,  is  a  contract  within  the  mean- 
ing of  the  38th  section.  The  only  other  matter 
with  which  I  propose  to  deal  is  the  alleged  mis- 
representation with  regard  to  the  acquisition  by 
the  Standard,  before  the  issue  of  the  prospectus, 
of  a  large  holding  in  the  London  and  Globe — 
viz.,  200,000  shares.  I  think  that,  taking  the 
evidence  as  a  whole,  which  I  may  observe  is  very 
different  from  the  evidence  which  was  before  the 
■Oonrt  of  Appeal  in  MeConnel  v.  Wright  (ubi  ttip.), 
-each  things  had  passed  between  the  two  boards  of 
■directors,  and  had  been  acted  upon  by  both  boards, 
that  it  was  impossible  for  either  company  to 
reaile  from  the  position  that  the  London  and 
-Globe  were  bound  to  allot,  and  the  Standard  were 
bound  to  accept,  these  200,000  shares.  And  I  do 
not  think,  therefore,  that  the  allegation  of  mis- 
representation is  sustained,  having  regard  to 
what  passed  between  the  boards  and  the  powers 
.of  allotment  vested  in  Mr.  Wright,  that,  even  if 
there  was  a  misrepresentation  in  this  respect  in 
tiie  prospectus,  the  defendants  had  reasonable 
ground  for  believing  it  to  be  true.  I  will  now 
.deal  with  the  question  whether  the  plaintiffs, 
taking  into  consideration  not  only  the  evidence 
of  the  liquidator,  to  which  I  have  already 
oalled  attention,  as  to  the  cause  of  the  failure 
-of  the  Standard  Company,  but  also  the  other 
{acts  proved  in  the  case,  have  satisfied  the 
onus  lying  on  them  of  proving  that  sub- 
stantial damage  aoorued  to  them  from  taking 
the  shares  on  the  faith  of  the  prospectus  by 
reason  of  inherent  defects  in  the  project  of  the 
standard  Company,  existing  at  the  time  when 
the  plaintiffs  took  their  shares.  On  the  whole,  I 
think  that  the  plantiffs  have  satisfied  this  onus, 
to  the  extent  of  proving  that  there  was  some 
substantial  damage  which  resulted  to  the  plaintiffs 
from  the  nature  and  value  of  the  property  at  the 
time  of  the  allotment  being  less  thw  the  price 
which  the  plaintiffs  respectively  paid.  1  have  come 
to  this  conclusion  with  some  hesitation,  and  that 
hesitation  has  been  considerably  increased  by  the 
f  aot,  to  which  I  have  aJi«ady  alluded,  that  the  trial 
was  conducted  to  a  large  extent  upon  the  assump- 


tion that  the  issue  as  to  the  difference  in  valoe 
between  the  property  itself  at  the  time  of  the 
allotment,  the  denoienoy  in  value  of  the  proper^ 
itself  at  the  time  of  the  allotment,  was  a  mattw 
which  could  not  be  gone  into  at  the  trial.    Bat 
I  wUl  now  state  shortly  what  it  is  has  induced 
me  to   oome   to   the  ooncluaion  that   there  is 
some    subsAjitial    damage    proved  such  as    to 
justify    an    inquiry    as     to    the    quantum    of 
damage.      Whether  that  damage  will   prove  to 
be    large  or  small,  I  cannot  say ;   but  I_  think 
sufficient  damage  has   been    proved    to    justify 
the   order  for  the    inquiry  into    the    quantum 
of   damage   on   the    finding  for  the    plaintiffs, 
which  is  pointed  out,  that  upon  the  realisation 
which  takes  place  some  year  and  a  half  after  the 
allotment  of  the  shares  the  property  turned  out 
to  be  of  so  little  value  when  realised  that  there 
was  absolutely  nothing  to  return  to  the  share- 
holders.   The  whole  capital  of  a  million  and  a 
half  was  lost.    It  is  said  by  the   defendants  in 
answer  to  this,  and  justly  said,  that  this  is  only 
a  proof  of  the  state  of   things  existing  a  ^ear 
and  a   half  after  the  allotment,  and   that  it  is 
no  proof  that  the  property  was  not  a  property  of 
the  full  value  and  price  at  which  the  Standard 
Company    acquired  it   at   the    time    when   the 
Standard   Company  issued   its   prospectus;  and 
they  further  say  that  the  depreciation  and  total 
loss  ought  to  be  attributed  to  the  wild  specula- 
tions which  undoubtedly  led   to  the    oompany 
going  into  liquidation,  the  liquidation  itself  also 
undoubtedly  proving  a  great  canse  of  deprecia- 
tion in  value  of  the  shares  and  property  which 
the  Standard  Company  had.     I  have  come  to  the 
conclusion  that  it  is  not  right  to  attribute  the 
total  loss  of  this  large  capital  of  a  million  and 
a  half  to  wild  specuUtions.     The  actual  loss  in 
respect   of  the  principal    piece  of    unfortunate 
speculation,  the  Lake  View  speculation,  was  only 
half  a  million.    That  still  leaves  a  million  of  loss 
to  be  accounted  for,  and  it  does  not  seem  to  me 
that  it  is  accounted  for  by  the  evidence  which 
Mr.   Bussell,  the  plaintiffs'  witness,  gave  as  to 
the  reasons   for  the  ridiculously  small  amount 
realised.      Under  those    circumstances,    I  have 
come  to  the  conclusion  that  this  appeal  cannot 
be  allowed.    It  must  be  dismissed.    It  is  very 
rarely  that,  speaking  for  myself,  I  have  had  to  give 
judgment  in  a  case  in  which  I  have  felt  so  much 
uneasiness  of  mind  as  to  whether  there  was  really 
at  the  trial  a  thorough   investigation   of  those 
matters  which  were  material  to  the  issue.    The 
result  will  be,  as  I  have  said,  that  the  appeal  will 
be  dismissed. 

BOKEB,  L.J. — On  the  facts  established  in  this 
case,  I  have  come  to  the  following  conclusion :  I 
think  that  the  contract  of  the  27th  Oct  1898  was 
a  material  one.  I  cannot  agree  with  the  argu- 
ments of  the  appellants'  counsel  tbat  it  was  one 
which  could  not  possibly  have  influenced  any 
person  to  contemplate  applying  for  shares  on  the 
faith  of  the  prospectus  in  deciding  whether  he 
should  or  should  not  apply.  I  think  it  was  a 
contract  which  came  within  the  provisions  of 
sect.  38  of  the  Act  of  1867  and  onght  to  have  been 
set  forth  in  the  prospectus.  Now,  undoubtedly 
in  this  case  the  defendants  knew  of  this  oontraot, 
bat  nevertheless  they  issued  a  prospectus  withont 
disclosing  the  contract,  and  without  complying 
with  the  provisions  of  sect.  38  in  respect  to  it. 
Under  these  circumstances  it  appears  to  me  that 
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they  "  knowingly  issued  "  this  prospectus  within 
the  meaning  of  that  phrase  as  used  in  sect.  38, 
and  are  consequently  liable  according  to  the  pro- 
risions  of  that  section,  and  are  not  protected 
merely  because  they  have  acted  in  not  disnlosing 
the  contract  in  question  under  wrong  legal  advice. 
That  brings  me  to  a  consideration  of  the  waiver 
clause  as  it  has  been  called.  Now,  as  I  have 
pointed  ont,  the  contract  in  question  was  a 
material  one.  Indeed,  there  cannot  in  this  case 
be  a  question  but  that  it  was  known  to  have  been 
material,  for  in  the  earlier  prospectuses  which 
were  prepared  it  was  expressly  set  forth.  There 
can  huTe  been  no  doubt  in  the  minds  of  the 
persons  who  prepared  those  earlier  prospectuses 
or  the  draft  prospectuses  about  the  materiality  of 
the  contract  in  question.  But,  neTertheiess,  the 
matter  came  before  the  solicitor  for  his  conside- 
ration, and,  as  appears  from  his  evidence,  he  seems, 
in  conjunction,  as  I  gather,  with  Mr.  Whitaker 
Wright,  to  have  decided  upon  the  contract,  the 
details  of  the  contract  being  omitted  from  the 
prospectus  and  no  express  reference  to  the  con- 
tract being  made  according  to  the  prospectus. 
When  that  was  done,  how  was  it  done  ?  It  is  said 
that  they  tried  to  protect  the  persons  issuing  the 
prospectus  from  the  obligations  of  sect.  38  by 
inserting  in  the  waiver  clause  some  words  which 
were  supposed  to  have  referred  to  or  covered 
this  particular  contract  The  words  were  these : 
"Theieare  also  other  contracts,  including  con- 
tracts for  the  acquisition  of  the  above-mentioned 
and  other  shares  and  for  the  guarantee  of  the 
capital  above  mentioned,  which  may  technically 
fail  within  sect.  38  of  the  Companies  Act  1867. 
It  is  said  that  the  words  "and  other  shares  "  were 
expressly  put  in  in  order  to  cover  this  ease,  and 
that  the  contract  in  question  is  included  in  the 
phrase  "  other  contracts,  including  contracts  for 
the  acquisition  of  .  .  .  other  shares."  Even 
assuming  that  was  the  object  of  the  insertion  of 
those  words,  and  even  assuming  that  they  would 
in  terras  cover  the  contract  in  question,  it  appears 
to  me,  when  this  waiver  clause  is  looked  at  and 
fairly  considered,  it  cannot  be  said  that  it  fairly 
calls  to  the  attention  of  an  ordinary  reader  the 
existence  of  such  a  contract  as  this  so  that  it 
could  be  fairly  said  that  it  must  be  taken  to  have 
expressly  waived  the  compliance  with  the  provi- 
sions of  sect.  38  in  respect  of  such  a  contract. 
For  even  apart  from  the  involved  way  iu  which 
this  waiver  clause  is  framed,  and  the  curious 
round-about  method  in  which  the  words  '*  and 
other  shares  "  are  inserted,  the  whole  of  the  clause 
is  covered  by  this  phrase,  "which  may  technically 
fall  within  sect.  38."  Now,  as  I  have  pointed  out, 
there  could  have  been  no  doubt  on  the  part  of 
those  who  were  concerned  with  the  initiation 
and  original  preparation  of  this  prospectus,  and 
those  who  were  ultimately  responsible  for  the 
final  settlement  of  this  prospectus,  that  the 
contract  in  question  was  a  material  one, 
and  certainly  it  appears  to  be  impossible 
for  this  court  to  say  that  the  defendants  can 
fairly  contend  that  was  a  contract  which  hcMl 
beeu  properly  referred  to  as  a  contract  which 
might  tecbnically  fall  within  sect.  38.  It  appears 
to  me  there  was  no  question  of  technicality  at  all. 
It  was  a  question  of  a  material  contract  which,  if 
considered,  would  undoubtedly  fall  within  the 
provisions  of  the  section,  and  I  thick  that  this 
clause,  this  waiver  clause,  is  what  has  been  called 


in  other  oases  a  "  tricky  "  clause,  which  will  not 
avail  the  defendants  in  saying  that  it  is  sufficient 
to  protect  them  from  liabiUty  under  sect.  38. 
That  being  so,  the  only  remaining  question  ia  . 
whether  the  plaintiSs  can.  prove  that  they  have 
suffered    some  substantial    damage    by    taking 
shares  in  the  company   on    the    faith  of    this 
prospectus  the    exact  amount  of   that  damage 
being  the  subject  of  inquiry.    Undoubtedly,  in 
order  to  succeed   in  such    actions  as  this,  the 
plaintiffs   were    bound    at    the   trial   to    prove 
damage.    Un  the  whole,  I  have  come  to  the  con- 
clusion that  the  evidence  adduced  is  sufficient  to 
establish  some  substantial  damage,  and  to  justify 
the  inquiry  directed  in  the  court  below.    I  regret 
that  there  was  no  clear  finding  of  the  judge  in 
the  court  below  upon  this  point.    He  seems  to 
have  thought  himself  bound  by  the  findings  of 
fact  of  the  Court  of  Appeal  in    another  case 
decided  between  other  parties  and  on  materially 
different  evidence — i.e.,  McConnel  v.  Wright  (w 
L.  T.  Bep.  431 ;  (1903)  1  Ch.  546).    But  I  protest 
against  the  idea  that  such  a  question  of  fact  aa 
we  have  to  deal  with  in  this  case  ought  to  be 
decided  by  the  consideration  of  a  decision  in 
another  case  on  a  similar  question  of  fact,  and 
then  by  a  further  consideration  to  what  extent  the- 
evidence  in  the  present  case    goes    beyond   or- 
differs  from  the  evidence  in  the  prior  case.    I 
think  the  only  true  and  proper  way  of  deciding- 
such  a  question  of  fact  as  arose  in  this  case  was  to- 
consider  the  evidence,  and  only  the  evidence,  in 
the  case  before  the  court  wholly  unaffected  by  any 
decision  in  any  prior  case.    Now,  my  reasons  for- 
coming  to  the  conclusion  in  the  present  case  that 
the  plaintiffs  have  discharged  the  onus  of  proving- 
some  substantial  damage  shortly  are  as  follows : 
The  plaintiffs  paid  for  their  shares;   they  hav»- 
received  nothing  back,  and  they  have  proved  that 
owing  to  the  company  being  wound-up  within  a 
year  and  some  months  after  the  allotment  of  their- 
shares,  owing  to  the  assets  in  the  liquidation 
being  insufficient  even  to  discharge  the  liabilities- 
of  the  company,  they  never  can  get  anything  back 
in  respect  of  their  shares.    That  to  my  mind  i» 
strong  evidence  of  damage  unless  there  is  other 
evidence  from  which,  taken  altogether,  the  court 
can  gather  that  the  shares  allotted  were  at  the 
dale  of  the  allotment  worth  as  much  as  the  sum 
paid  for  them.    Now,  under  sect.  38  this  pro* 
spectus  is  to  be  deemed  fraudulent  as  between  the 
plaintiffs  and  the  defendants.  That  being  so,  I  do 
not  think  the  court  is  entitled  to  assume  in  favour 
of  the  defendants  that  the  shares  are  to  be  taken 
ana  being  prima  facie  worth  what  they  were  repre- 
sented  to   be   in  the   prospectus,  or  worth  the 
moneys  paid  for  them  according  to  the  terms 
of  the  prospectus.     The  question  whether  they 
were  or  were  not  is  one  to  be  decided  on  the 
evidence.    That  brings  me  to  a  consideration  of 
what  other  evidence  there  is  in  this  case.    Now, 
there  is  evidence  that  the  winding-up  was  brought 
about  by  the  disastrous  speculations  in  shares, 
but  that  evidence  does  not  show  that  the  losses 
incurred  in  those  speculations  amounted  to  or 
would  at  all  account  for  the  total  loss  of  all  the 
capital  of  the  company.    On  the  other  hand,  there 
is    evidence  that    the    assets    of    the    company 
acquired  at  the  date  of  the  prospectus,  which  cost 
the  company  about  three-quarters  of  a  million, 
sold  for  about  300,0002.  in  the  winding-up.    There 
is   some   evidence    that   a   little   later  on   the 


Digitized  by 


Google 


480— Vol.  xci.] 


THE  LAW  TIMES. 


[Dec.  17,  19M. 


App.]     Dk  la.  Coub  v.  Clinton;  Tbbchma.nn  v.  Ca.lthokpe;  Ta.it  v.  Ma.cLeat.     [A.pp. 


purchaser  ol  those  assets  was  able  to  resell  for  a 
considerably  advanced  sam,  for  a  sam  made  up 
partly  in  cash  and  partly  in  shares.  Bat,  taking 
both  those  pieces  oc  evidence  together,  I  do  not 
think  that  the  effect  and  weight  of  the  piece  of 
evidence  as  to  the  small  sum  obtained  for  the 
property  which  cost  three-quarters  of  a  miUion  is 
to  be  pleaded  under  the  circumstances,  seeing  the 
comparatively  short  time  which  elapsed  between 
the  purchase  by  the  company  and  the  sale,  as 
wholly  removed  by  the  possibility  that  daring  that 
time  the  values  may  have  been  changed,  or  by  the 
obvious  fact  that  a  sale  in  a  liquidation  is  not  a 
favourable  way  of  realising  the  full  value  of 
assets.  And  this  is  especially  so  as  the  defen- 
dants have  not  given  any  evidence  either  to 
the  effect  that  the  value  of  the  assets  in  ques- 
tion had  in  fact  changed  between  the  allot- 
jnent  and  the  sale  or  any  satisfactory  evidence 
that  these  assets  were  in  fact  at  the  date  of 
<the  allotment  worth  three-quarters  of  a  million, 
•or  any  sum  at  all  approximate  to  it.  The 
result,  in  my  opinion,  is  that  the  appeal  must  be 
.dismissed. 

Cozens-Habdt,  L.J. — I  am  of  the  same 
opinion.  It  is  not  neoessary  for  me  and,  not 
being  necessary,  could  not  be  right  for  me  to  go 
at  length  into  all  the  facts  of  this  case,  but  I 
desire  to  say  a  few  words  upon  some  of  the 
branches  of  the  argument.  First  as  to  the 
Austin  Friars  Finance  Syndicate.  I  am  clearly 
of  opinion  that  the  agreement  of  the  27th  Oct. 
1898  was  a  contract  of  such  a  nature  as  to  fall 
within  sect.  38.  It  was  a  contract  between  the 
London  and  Globe,  who  were  the  promoters  of 
the  company,  and  the  company.  Such  a  contract 
is  beyond  ail  doubt  material,  in  this  sense,  that 
an  applicant  for  shares  ought  to  have  an  oppor- 
tunity of  considering  it.  To  say  that  it  was  a 
beneficial  contract,  and  that  it  can  be  made  out 
that,  in  the  resuU,  not  a  penny  profit  was  made 
by  the  promoters,  is  not  to  the  point.  Can  the 
defendants  rely  npon  the  waiver  clause  in  the 
prospectus  P  I  think  not.  As  a  matter  of  con- 
struction, I  think  the  clause  only  deals  with  con- 
tracts for  shares  in  the  share  department  as 
distinguished  from  oontiaots  relating  to  pro- 
perties to  be  acquired.  If,  however,  the  language 
IS  sufficiently  wide  to  include  the  agreement  of 
the  27th  Oct.  1898,1  think  the  waiver  clause  is 
"  tricky  "  and  affords  no  protection  to  the  defen- 
dants. I  repeat  what  I  said  in  Watts  v.  BueknaU 
(88  L.  T.  Rep.  845;  (1903)  1  Ch.  766,  at  p.  780), 
that  I  doubt  whether  a  waiver  clause  of  this 
nature  ought  ever  to  be  allowed  to  operate, 
except  upon  such  conditions  as  would  enable  the 
defendant  to  rely  upon  a  release  in  general  terms. 
It  is  to  my  mind  most  significant  that  this  agree- 
ment between  the  promoters  and  the  company 
was  mentioned  in  the  early  draft  prospectus,  and 
that  no  plausible  explanation  of  its  omission  has 
been  given.  The  evidence  of  the  solicitor  to  the 
company  on  this  point  was  most  unsatisfactory. 
The  attempt  to  justify  the  omission  by  the  inser- 
tion of  a  few  vague  words  in  the  middle  of  a 
waiver  clause  cannot  succeed.  As  to  the  200,000 
London  and  Globe  shares,  in  a  former  action  of 
McConnel  v.  Wright  (ubi  tup.),  in  which  the 
parties  were  different  and  the  evidence  was  dif- 
ferent, this  court  held  that  Mr.  Whitaker  Wright 
failed  to  make  out  that  there  bad  been  any  am>t- 
ment  of  these  shaies  before  the  25th  May.  Joyce,  J. 


seems  to  have  treated  this  finding  of  fact  as  con- 
clusive in  the  present  case.  I  only  mention  this  to 
protest  against  such  a  doctrine.  It  is  our  duty  to 
decide  this  case  upon  the  facts  proved  or  admitted 
in  this  case.  Now,  it  is  sufficient  to  justify  thia 
part  of  the  prospectus  if  ic  can  be  established 
that  there  was  before  the  allotment  to  the  defen- 
dant an  agreement  between  the  London  and 
Globe  and  the  Standard  that  the  former  should 
allot  to  the  latter  200,000  shares  at  par,  an  agree- 
ment which  was  carried  into  effect  by  the  actual 
allotment  of  the  25th  May.  Upon  the  whole,  I 
think  there  is  suSicient  evidence  of  such  agree- 
ment. The  prospectus  was  issued  by  the  London 
and  Globe.  It  was  approved  at  a  board  meeting 
of  that  company  on  the  12th  May,  the  day  ou 
which  the  prospectus  was  issued.  In  snbstanoe 
it  was  a  joint  statement  by  the  two  companies 
that  the  one  was  to  allot  and  the  other  was  to 
accept  this  block  of  shares.  It  accords  with 
statements  made  previously  from  time  to  time 
by  Mr.  Whitaker  Wright  to  persons  interested  in 
some  of  the  vendor  companies,  and  I  do  not 
think  the  London  and  Globe  ooidd  have  denied 
or  repudiated  the  transaction,  upon  the  faith  of 
which  various  partieshadchanged  their  position.  It 
is  obvious  that  to  the  vendor  companies  the  acqui- 
sition of  these  shares  in  the  London  and  Ulobe 
by  the  Standard  was  a  material  inducement.  As 
to  damage,  it  is  plain  that  fraud  without  damage 
gives  no  cause  of  action.  And  I  think  it  is  neces- 
sary for  the  plaintiffs  at  the  trial  to  prove  damage, 
though,  according  to  the  usual  and  convenient 
practice  of  the  Chancery  Division,  the  precise 
amount  of  damage  is  lett  to  be  ascertained  by 
directing  an  inquiry  in  chambers.  But  the  master 
is  not  at  liberty  to  find  that  there  has  been  no 
damage.  The  judge  must  find  that  the  plaintiff 
has  suffered  damage,  and  only  leaves  it  to  the 
master  to  quantify  the  damages.  I  have  felt 
embarrassed  by  the  course  taken  at  the  trial,  but, 
upon  the  whole,  I  think  the  plaintiffs  have  proved 
damage.  We  start  with  this  undoubted  fact, 
that  the  plaintaffs,  in  reliance  upon  a  prospectus 
which  is  to  be  deemed  fraudulent  under  sect.  38, 
have  parted  with  tJieir  money  in  exchange  for 
shares  which  on  the  winding-up  of  the  company 
have  proved  to  be  totally  worthless.  Not  oni* 
penny  is  coming  to  them.  It  is  true  that  there 
was  a  considerable  interval  between  May  1899 
and  Deo.  1900,  or  Jan.  1901,  when  the  winding-up 
took  place.  But,  in  considering  what  was  the  true 
value  of  the  shares  at  the  date  of  the  allotment, 
you  are  entitled  to  look  at  subsequent  events. 
Starting  with  this,  is  there  anything  sufficient  to 
counterbalance  it  P  I  think  not.  The  defendants 
have  not  gone  into  evidence  to  show  that  the 
shares  were  in  fact  worth  par  at  the  date  of 
allotment.  The  oiroumstance  that  they  were 
quoted  at  above  par  for  a  short  time  does  not 
weigh  greatly  with  me.  We  have  to  ascertain 
what,  assuming  all  the  facts  to  be  known,  was  the 
actual  value.  It  is  said  that  the  collapse  of  the 
company  was  due  to  gigantic  gambling  in  shares 
at  a  subsequent  date,  which  is  true.  But  I  am  not 
satisfied  that  that  affords  any  explanation  of  the 
total  loss  of  the  subscribed  car-^tal.  The  pro- 
perties to  be  acquired  for  \7hich  thiee- quarters  of 
a  million — if  not  more — was  paid,  were  ail  retained 
until  the  winding-up,  and  they  then  realised  only 
200,0001.  or  300,000i.  While  fully  i^ecognising 
that  a  sale  by  the  ofBcial  receiver  under  such 
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oironmstanoes  cannot  be  expected  to  prodnce  the 
fall  valne,  and  not  forgetting  the  lapse  of  time,  I 
think  the  difference  is  too  vast  to  be  acsonnted 
for  in  that  way.  I  only  desire  to  read  the 
passage  from  the  jadgrment  of  Lord  Lindley  in 
Shepheard  y.  Broome  (20  Times  L.  Bep.  540)  on 
this  part  of  the  case :  ''  It  was  then  contended 
that  there  was  no  evidence  that  the  plaintiff  who 
took  shares  on  the  faith  of  the  prospectus  had 
snstained  any  damage  by  reason  of  the  nntrne 
statement  contained  in  it.  The  company  failed 
aboat  a  year  after  it  was  formed,  and  the 
plaintiff  has  lost  the  money  ha  paid  for  his 
shares.  This  appears  to  me  to  be  sufficient 
primd  fade  evidence  of  some  damage  sus- 
tained by  the  plaintiff  by  reason  of  the 
untrue  statements  in  question.  All  that  has 
been  done  by  the  court  as  yet  has  been  to  decide 
that  the  plaintiff  has  proved  enough  to  entitle 
him  to  an  inquiry  as  to  the  amount  of  damages 
which  he  has  snstained  by  reason  of  such  state- 
ments. This  is  quite  in  accordance  with  the 
usual  practice  in  actions  of  the  kind  when 
brought  in  the  Chancery  Division,  and  it  is 
extremely  convenient.  It  saves  the  trouble  and 
expense  of  going  into  evidence  which  will  be 
useless  if  t£e  plaintiff  fails  to  establish  any 
liability  of  the  defendant  to  him."  In  my 
opinion  the  appeal  of  the  defendants  must  be 
dismissed.  And  on  the  defendants'  croas-notioe 
the  judgment  must  be  varied  by  ordering  the 
defendants  to  pay  the  amount  of  damages  which 
shall  be  ascertained  under  the  inqnii^  directed. 
In  other  words,  the  judgment  is  based  upon 
sect.  38,  and  not  upon  the  Directors'  Liability 

Appeal  dismissed. 

Tait  v.  MacLbat. 

Appeal  by  the  defendant  from  a  decision  of 
Kekewich,  J. 

This  action  was  brought  by  another  shareholder 
in  the  Standard  Exploration  Company  Limited 
against  another  director,  under  the  Directors' 
Liability  Act  1890  and  sect.  38  of  the  Companies 
Act  1867. 

The  mun  difference  between  this  action  and 
the  two  previous  actions  was  that  the  defendant 
sought  to  excuse  himself  from  liability  on  the 
ground  that  at  the  time  when  the  prospectus 
was  approved  by  the  board  and  issued  he  had 
forgotten  the  existence  of  the  contract  of  the 
27th  Oct.  1898. 

The  action  came  on  for  trial  before  Eekewich, 
J.  in  April  1904,  when  his  Lordship  decided  that 
the  plaintiff  took  his  shares  in  the  company  on 
the  faith  of  the  statements  in  th»  prospectus,  and 
that  the  statement  that  the  company  had  then 
acquired  the  shares  in  the  London  and  Globe 
Company  was  untrue;  that,  though  the  defen- 
dant had  taken  more  precautions  than  directors 
often  do  to  satisfy  himself  of  the  truth  of  the 
prospectus,  and  mid  acted  honestly,  yet  he  had 
not  reasonable  grounds  for  believing  that  the 
London  and  Globe  Company's  shares  had  been 
acquired  ;  and  that  therefore  the  defendant  was 
liable  under  the  Directors'  Liability  Act.  As  to 
the  non-disclosure  of  the  contract  of  the  27th  Oct. 
1898,  which  the  Court  of  Appeal  had  already  in 
MeConnel  v.  Wright  (ubi  sup.)  held  to  be  a 
material  contract,  his  Lordship  decided  that  the 
defendant  must  be  taken  to  have  "  knowingly 


issued  "  the  prospectus  which  omitted  to  mention 
that  contract — i.e.,  knowing  of  the  existence  of 
that  contract. 

His  Lordship  accordingly  gave  judgment  for 
the  plaintiff,  with  costs,  except  as  to  one  item  in 
respect  of  which  he  had  failed. 

From  that  decision  the  defendant  now  ap- 
pealed. 

Gore-Browne,  KC.  and  Ashton  Cross  for  the 
appellant. — The  Directors'  Liability  Act  1890 
merely  added  liability  for  wilful  omission  to  the 
previously  existing  liability  for  wilful  misstate- 
ment. A  man  cannot  be  said  to  put  out  a  pro- 
spectus wilfully  or  knowingly  omitting  a  contract 
the  existence  of  which  he  has  entirely  forgotten. 
The  word  "knowingly"  is,  indeed,  a  protection, 
inserted  for  such  cases  of  honest  forgetfulness. 
[Vatjqhan  Williams,  L.J. — Does  it  not  mean, 
that  the  director  is  expected  to  remember  facts. 
connected  with  the  history  of  the  company  which, 
it  is  his  duty  to  know  P]  No  case  goes  so  far  as 
that.  [Roues,  L.J.  referred  to  Watts  v.  Buck- 
nail  (87  L.  T.  Rep.  428;  (1902)  2  Oh.  628;  on 
appeal,  88  L.  T.  Rep.  845;  (1903)  1  Ch.  766).] 
That  applies  to  directors  who  make  no  inquiry 
and  take  the  statements  in  the  prospectus  as 
they  stand.  [Vauohan  Williams,  L.J.  referred, 
to  Ex  parte  Gordon ;  Be  Gomersall  (33  L.  T.  Rep. 
483 ;  1  Ch.  Div.  137 ;  affirmed  on  appeal,  sub  nom. 
Jones  V.  Gordon,  37  L.  T.  Rep.  477 ;  2  App.  Ois. 
616).] 

Hughes,  K.C.  and  W.  Riggins  for  the  respon- , 
dent. — Kekewich,  J.  was  not  satisfidd  that  the 
appellant  had  forgotten  the  existence  of  the  con- 
tract, nor  does  the  evidence  establish  that  he  had. 
The  case  is  exactly  within  the  law  as  laid  down 
by  Byrne,  J.  in  Watts  v.  Bucknall  (ubi  sup.). 

Gore-Browne.  K.O.  replied.       ^^^  ^^  ^^^ 

July  26. — The  following  written  judgments 
were  delivered : — 

Vauqhan  Williams,  L.J. — ^This  case  has 
been  argued  before  as  on  both  sides  on  the  basis, 
that  it  differs  from  the  two  cases  on  which  wa 
have  delivered  judgment  only  in  this,  that  Mr. 
MacLeay,  the  defendant  in  this  action,  ssts  up  a 
defence  which  was  not  set  up  by  the  defendants 
in  the  other  actions.  The  evidence  generally 
taken  in  the  two  first- mentioned  actions  was  taken 
bv  consent  as  if  given  in  this  action,  and  therefore 
aU  we  have  to  do  in  this  action  is  to  consider  the 
nature  of  this  additional  defence  and  the  evidence 
given  by  the  defendant  in  support  of  the  allega- 
tions contained  in  it.  Mr.  MacLe^y  pleads  (inter 
alia)  in  his  amended  defence  that :  "  In  any  case 
he  did  not  knowingly  issue  a  prospectus  not  dis- 
closing such  contracts  " — viz.,  the  contracts  men- 
tioned in  the  5th  paragraph  of  the  statement  of 
claim — and  in  the  argument  the  contract  of  the 
27th  Oct.  1893  was  treated  as  the  oaly  contract 
to  which  the  court  need  address  its  attention. 
Now,  in  his  evidence  the  defendant  says  that  on 
the  12th  May  1899,  at  the  tim)  when  the  board 
of  the  Standard  Company  discussed,  settled,  and 
approved  the  prospectus,  he  did  not  remember 
about  the  Austin  Friars  Syndicate  and  the  con- 
tract for  the  purchase  of  5000  deferred  shares  in 
that  syndicate.  He  says  that  on  the  12th  May 
1899  he  had  forgotten  all  about  the  contract  for 
the  purchase  of  the  5000  deferred  shares  in  the 
syndicate  which  he  as  a  director  of  the  Standard 
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Oompany  signed  on  the  26th  Oct.,  immediately 
after  he  became  a  director.  He  says  that  on  the 
12th  May  he  asked  the  solicitor  of  the  Standard 
Company,  who  was  present  at  the  meeting  and 
during  the  disonssion  of  the  draft  prospectus, 
whether  all  the  contracts  were  there,  and  that  he, 
the  solicitor,  said  "  Yes."  Defendant  went  on  to 
state  that  he  did  not  remember  the  particular 
contract  at  the  time.  These  statements  were  all 
made  in  ezamination-in-chief.  On  cross-ezamina. 
tion,  the  witness  farther  admitted  that  on  the 
12th  May,  before  the  prospectus  was  approved, 
the  minutes  of  the  27th  Oct.  1898  were  read  and 
confirmed,  and  that  those  minutes  contained  a 
statement  of  the  fact  of  the  agreement  to  pur- 
chase the  deferred  shares  by  the  Standard  Com- 
pany from  the  London  and  Olobe,  but  said  that  be 
paid  no  attention  to  the  reading  of  these  minutes, 
and,  after  stating  that  on  the  12th  May  the  pur- 
chase by  the  Stajadard  Company  of  the  deferred 
ehares  had  escaped  his  memory,  sud  that  if  the  fact 
of  such  purchase  of  the  deferred  shares  had  been 
known  by  him  he  did  not  think  it  would  have  made 
any  difference.  Later  in  his  cross-examination  he 
says,  when  asked  whether  he  made  any  inqiiiiy  to 
see  that  the  75,000  shares  were  covered  by  the 
agreement  of  the  12th  May,  "  the  solicitor  was 
asked  that."  The  witness  does  not  state  what 
answer  the  solicitor  gave.  He  only  said:  "It 
•yras  his  business  to  see  that  all  these  contracts 
-were  made  out.  He  was  asked  if  all  the  con- 
~tracts  were  in  order.  I  myself  asked  him  whether 
-every  agreement  and  oonti-act  was  as  set  out,  and 
his  answer  was  '  Yes '  to  me."  Again,  when 
..asked  whether  the  insertion  or  omission  of  a 
contract  was  asked  of  the  solicitor,  the  witness 
said  "  Yes,"  and  also  aa  to  the  number  of  the 
shares  he  wonld  be  asked.  This  answer  was 
given  by  the  witness  immediately  after  he  had 
said  that  Mr.  Wright  answered  as  to  matters 
of  fact,  but  a  question  like  this  as  to  a  legal 
matter  was  asked  of  the  solicitor.  As  the  result 
-of  the  answers  of  the  solicitor  the  witness 
said  he  was  satisfied  that  every  contract  had 
been  inserted,  and  that  he  thought  it  sufficient 
if  he  was  advised  by  the  solicitor  that  every 
material  contract  had  been  inserted.  Kow,  it 
is  common  ground  in  this  case  that  Mr,  MaoLeay 
it  is  to  be  considered  as  a  witness  of  truth, 
and  that  his  statements  are  to  be  accepted, 
as  far  as  they  go,  as  true  in  fact.  But 
what  is  the  substance  of  his  evidence  P-  I  do  not 
think  that  it  comes  to  more  than  this,  that  the 
particular  contract  of  the  27th  Oct.  1898  was  not 
present  to  his  mind  on  the  12th  May  1899.  He 
nowhere  states  that  it  was  not  generally  present 
to  his  mind  that  there  had  been  a  purchase  by 
the  Standard  Company  from  the  London  and 
Globe,  or  even  that  it  was  not  present  to  his  mind 
that  at  some  time  or  other  there  had  been  a  con- 
tract of  some  sort  between  the  Standard  and 
London  and  Globe  in  respect  of  the  Austin  Friars 
Syndicate.  Moreover,  Mr.  MacLeay  makes  it 
clear  that  he  contemplated  that  there  might  be 
some  contracts  which  might  not  be  inserted 
because  the  solicitor  did  not  consider  the  contract 
as  necessary  or  material.  Such  being  the  general 
knowledge  of  Mr.  MaoLeay,  I  am  not  prepared  to 
hold  that,  because  he  had  not  present  to  his  mind 
the  particular  contract  of  the  27th  Oct.  1898,  he 
had  not  present  to  his  mind  generally  that  there 
was  some  contract  between  the  Standard  and  the 


London  and  Globe  as  to  the  Austin  Friars  Syndi- 
cate and  its  property  or  shares ;  nor  am  I  pre- 
pared to  hold  that  he  was  not  content  that  that 
contract  should  be  omitted,  if  the  solicitor  was 
of  opinion  that  as  a  matter  of  law  it  was  not  so 
material  a  contract  as  to  necessitate  its  insertion 
in  compliance  with  sect.  38  of  the  Act  of  1867.  I 
therefore  came  to  the  conclusion  that  the  pro- 
spectus was  "  knowingly  issued"  by  Mr.  MacLeay 
with  a  general  knowledge  of  the  existence  of  con- 
tracts within  the  section,  and  that  he  was  content 
that  such  contracts  should  be  omitted  if  the 
solicitor  thought  for  any  reason  that  it  was  not 
necessary  to  insert  them  or  refer  to  them  in  the 
prospectus,  and  that  the  case  is  thus  brought 
within  the  definition  given  by  Cookbum,  C.-T.  in 
Tuiycron  v.  Grant  (36  L.  T.  Hep.  812 ;  2  0.  P. 
Div.  469,  at  p.  642)  of  the  word  "  knowingly," 
which  runs  thus ;  "  '  Knowingly  issuing '  means 
neither  more  nor  less  than  issuing  with  the  know- 
ledge of  the  existence  of  contracts  within  the 
section,  and  in  the  intentional  omission  of  them 
from  the  prospectus."  That  is  the  definition. 
It  is  not  necessary  that  there  should  be  conscioos 
f  laud  on  the  part  of  the  defendant  to  rend»r  him 
liable  to  be  sued  under  the  provisions  of  sect.  38 
of  the  Act  of  1867.  Omission  because  the  defen- 
dant was  advised  that  a  particular  contract  did 
not  require  as  a  matter  of  law  to  be  specified  will 
not  afford  ground  for  defence.  This  is  the  effect  of 
Tujycrois  v.  Grant  {ubi  eup.).  Neither  will  omission 
left  to  the  discretion  of  the  solicitor.  I  have  felt 
it  necessary  to  express  my  opinion  upon  this 
additional  defence  tnat.is  raised  b^  Mr.  MaoLeay, 
but,  as  a  matter  of  course,  the  judgment  given 
in  the  other  cases  applies  against  him.  The  only 
question  is  whether  he  can  escape  from  the  effect 
of  this  judgment  on  the  ground  of  having  for- 
gotten this  contract  of  the  27th  Oct  1898.  My 
judgment  is  that  he  cannot,  and  therefore  the 
appeal  must  be  dismissed,  and  in  effect  the  judg- 
ment delivered  in  the  other  oases  will  also  be 
judgment  in  this  case. 

Roues,  L.J. — This  case  is  governed  by  our 
former  decision,  except  as  to  one  farther  point 
raised  on  behalf  of  the  defendant.  That  point 
depends  upon  this :  that  he  says  that  at  the  time 
when  the  prospectus  was  settled  and  agreed  to  by 
him  on  the  12th  May  1899,  and  first  issued,  he 
did  not  remember  the  contract  of  the  27th  Oct. 
1898.  Now,  with  reference  to  that  point,  I  should 
like  to  make  a  few  observations  about  the  general 
effect  of  sect.  38.  If  that  section  is  looked  at,  it 
will  be  seen  that  it  is  divided  into  two  parts,  and 
the  earlier  part  says  that  "  every  prospectus  of  a 
oompany  and  every  notice  inviting  persons  to 
subscribe  for  shares  in  a  joint  stock  company 
shall  specify  the  dates  and  the  names  of  the 
parties  to  any  contract  entered  into  by  the  com- 
pany .  .  .  before  the  issue  of  such  prospectus," 
then  it  p^ves  partionlars  of  the  contract  men- 
tioned. Those  contracts  are  very  numerous  as 
stated.  Now,  with  regard  to  that  part  of  sect.  38, 
noticing  its  imperative  terms,  I  think  it  follows 
from  it  that,  so  far  as  concerns  a  director  who  is 
settling  and  issuing  a  prospectus  within  the 
section,  a  duty  is  cast  upon  him  to  see  that  the 
provisions  of  this  section  are  complied  with,  a 
duty,  at  any  rate,  to  take  reaaonable  care  to  see 
that  they  are  complied  with.  When  you  come  to 
the  second  part  of  sect.  38,  it  is  very  general 
indeed  so  far  as  the  mere  wordingof  it  is  concerned, 
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for  it  aays  that  any  prospeotas  or  notice  not 
specifying  the  same  contracts  I  have  referred  to 
shall  be  deemed  fraudulent  on  the  part  of  pro- 
moters, directors,  and  officers  of  the  company 
knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith 
of  snch  prospectus,  unless  he  shall  have  had 
notice  of  such  contract.  Now,  it  will  he  observed 
that,  BO  far  as  the  wording  of  that  second  part  of 
sect.  38  is  concerned,  it  only  speaks  of  knowingly 
issuing  the  same — that  is  to  say,  knowingly  issuing 
a  prospectus — so  that,  so  far  as  the  wording  is  con- 
cerned, the  effect  of  sect.  38  might  be  very  wide 
and  far-reaching  indeed  if  no  limitation  were 
put  upon  it,  for  a  man  who  issues  a  prospectus  of 
course  knowingly  issues  it  in  one  sense.  And  if 
the  mere  wording  of  the  section  were  looked  at,  it 
would  follow  that  if  the  prospectus  as  issued,  and 
knowingly  issued,  did  not  apply  in  the  earlier 
part  of  sect.  38,  then  it  would  be  deemed  fraudu- 
lent as  against  the  officer  issuing  it.  Bat  it  was 
soon  apparent  to  the  counts  that  the  very  lar^ 
wording  of  the  section,  if  I  may  so  express  it,  in 
part  2  of  the  section,  must  or  ought  to  receive 
in  some  case  some  narrowing  in  order  that  jastice 
might  be  done.  Take  a  typical  example  to  show 
this.  Take  the  case  of  a  director  who  really  does 
his  dutr  and  tries  to  comply  with  sect  38.  Take 
it  that  he  inquires  into  what  contracts  there  are 
which  might  fall  within  sect.  38,  and  properly  dis- 
charges his  duty  in  seeking  to  ascertain  what 
contracts  were  in  existence  'miich  ought  to  be  set 
forth.  But  suppose  that,  having  properly  done  his 
duty  in  that  respect,  the  result  is  that  he  is  not 
informed  of  and  does  not  ascertain  the  ezistenoe 
of  a  particular  contract.  It  could  not  be  that  the 
Legislature  intended  that  he  should  be  made 
liable  merely  because  the  prospectus  did  not  set 
forth  that  particular 'contract  under  the  circum- 
stances in£oated.  Now,  I  think  that  it  was  a 
consideration  of  cases  like  the  one  I  have  just 
mentioned  that  made  the  judges  in  some  cases, 
and  particularly  Oockbum,  G.J.  in  Tteyerosa  y. 
Grant  {ubi  rup.),  state  that  "  knowingly  issuing  " 
in  sect.  38  means  issuing  with  a  knowledge  of  tne 
existence  of  contracts  within  the  section,  and  the 
intentional  omission  of  them.from  the  prospectus. 
But  I  think  those  statements  of  tlie  Chief  Justice 
must  be  considered  with  reference  to  the  fact  that 
the  judges  who  made  them  had  before  them  in 
the  cases!  they  were  then  deciding  the  circum- 
stances presented  for  the  judgment  in  the  case 
that  was  before  them,  but  I  do  not  think  that  those 
statements  are  to  be  taken  as  giving  a  complete 
interpretation  of  the  section  applicable  to  all 
possible  cases.  Take,  for  example,  the  following 
case  to  show  what  I  mean.  Supposing  that  a 
director  knows  generally  that  there  are  contracts 
in  existence  which  have  been  entered  into  by  thu 
company,  and  which  may  or  may  not  fall  within 
sect.  38,  but  he  does  not  choose  in  the  discharge 
of  his  duty  under  the  earlier  part  of  the  pro- 
visions in  sect.  38  to  inquire  into  those  contracts 
at  all,  BO  that  he  may  truthfully  say  that  he  had 
no  knowledge  of  any  contracts  in  particular  that 
ought  to  be  set  forth  in  the  prospectus.  Would 
that  absence  of  inquiry  and  consequent  ignorance 
excuse  him  from  liability  under  sect.  38  if  it 
turned  out  that  some  of  the  contracts  of  which 
he  had  a  general  knowledge  were  contracts 
which  ought  to  have  been  set  out,  and  which  he 
would  have  ascertained  if  he  had  taken  the  trouble 


to  make  proper  inquiries,  and  to  discharge  his 
duty  under  sect.  38  P    In  my  opinion  he  would 
not  be  so  excused.    I  think  that  after  snch  a 
neglect  of  his  duty  to  try  and  comply  with  the 
provisions  of  the  early  part  of  sect.  38  he  could 
not  say  that  in  the  words  of  the  section  he  had 
no  knowledge  of  the  existence  of  the  contracts  in 
question  which  were  not  set  out,  so  as  to  hold 
him  free  from  liability  under  the  section.    Those 
general  considerations  bring  me  now  in  consider 
the  circumstances  and  evidence  in   the  present 
case.    Now,  it  is  clear  that  the  defendant  knew 
there  were  contracts  made  by  the  company  which 
might  be  material  to  set  forth  in  order  to  comply 
with  sect.   38.      What    did  he   do  under  those 
circumstances  ?      The  conclusion   I   have  come 
to    upon    the    evidence    is    that    in    substance 
he  made  no  inquiry  as  to  what  those  contracts 
really    were.      fie    left    it    to   the   solicitor    of 
the  company  to  say  which  of  the  contracts  in 
question  were  material  to  be  set  forth,  and  to  se& 
them  sufficiently  and  properly  set  forth  in*th» 
prospectus.    He  really  took  no  other  trouble  in 
reference  to  sect.  38.    It  is  to  be  noticed  that- 
when  he  attended  the  meeting  of  the  12th  May,, 
on    which    occasion    the    prospectus    was    con-^ 
sidered,  he  had  not  before  previously  made  any 
inquiry  into  the  details  of    the  proposed  pro- 
spectus, and  at  the  meeting  he  did   nothing  to 
discharge  his  duty  with  regard  to  sect.  38  except . 
to  ask  the  solicitor  or  to  hear  the  solicitor  asked 
by  the  other  co-directors  whather  he,  the  solicitor, 
had  taken    care  to  see   that   all  contracts  that 
ought  to  be   set  forth  in   the  prospectus  were 
there  properly  set  forth.    Now,   that  that  is  so,, 
let  me  show  shortly  by  referring  to  the  evidence 
of  the  three  persons  there  in  addition  to  the  evi- 
dence of  the  defendant  himself.    The  defendant 
gave  his  evidence  in  the  two  cases  we  have  pre- 
viously  decided,   the   evidence   in   those   cases, 
being  by  agreement  the  evidence  in  the  action 
against  Mr.  MacLeay :    "  Q.  Do  yon    remember- 
whether  you  or  Mr.  tipensley  asked  any  question 
of  the  soucitor  P — A.  Yes,  we  did.    We  constantly- 
referred  to  the  solicitor  to  know  whether  he  had 
verified  the    statements,    and    the   answer    was. 
'  Yes,'  and  at  the  end  of  the  sitting  Mr.  Spenslej 
and  myself  asked  the  solicitor  whether  he  had  veri- 
fied all  the  statements,  and  also  whether  all  the 
contracts  and  agreements  that  were  necessary  to 
be  set  out  in  the  prospectus  had  been  so  set  out, 
and   the    answer  was    'yes.'"     The  defendant 
Greneral  Calthorpe's  evidence  runs    thus :    "  Q. 
Do  you    remember    anything   being   said    with 
i-egard  to  contracts  being  mentioned  in  the  pro- 
spectus or  not  P — A.  I  think  Mr.  Spensley  asked 
some  questions  about  the  matter,  but  I  cannot 
recollect  them."    And  the  solicitor  gives  corrobo- 
rative   evidence  to    this    effect.     He    is    asked 
whether  he  prepared  the  draft  of  the  prospectus 
as  solicitor,  and  he  says  "Yes."    "Q.  Ail  the 
part  with  the  names  of  the  directors  and  such 
like  things  as  that,  and  at  the  end  the  part 
dealing    with    contracts  P — A.    Contracts    and 
waiver  clauses  as  we  understand  it  to  be.     Q. 
Exactly.    That  was  supposed  to  be  the  part  that 
was  important   for  the  solicitor  to  attend  to  P 
— A.  I  understood  so.    Q.  The  waiver  clause  P — 
A.  I  understood  so."    In  fact,  the  effect  of  the 
evidence  could  not  be  summed  up  better  than  it 
was  by  the  cross-examination  of  the  defendant  in 
the  action  against  him.    "  Q.  You  relied,  I  under- 
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Btand,  on  the  etatementof  the  solicitor  that  every 
necessary  contract  had  been  inserted  " — that  is 
to  »ay.  inserted  in  the  prospectas  P— "  A.  I  did. 
Q.  And  you  thought  thit  suffinient  P  You  were 
advised  by  the  solicitor  that  every  material  con- 
tract had  been  inserted? — A.  I  was.  Q.  You 
accepted  that  advice  P — A.  I  did,  knowing  that 
it  had  been  referred  to  connsel."  Now,  under 
these  circumstances  his  allegation  of  not  remem- 
bering appears  to  me  to  be  a  mere  irrelevant  and 
ueeless  excuse.  The  fact  is  he  made  no  inquiry 
into  the  contracts,  and  that  was  the  reason  why 
this  contract  was  not  set  forth.  If  he  had  in- 
quired into  the  contracts  for  the  purpose  of 
-complying  with  the  earlier  part  of  sect.  38  and 
doing  his  duty,  there  is  no  reason,  so  far  as  I  can 
see,  for  believing  that  this  contract  of  the 
27th  Oct.  1898  would  not  have  been  brought 
to  his  attention  for  consideration  in  connection 
with  that  section,  even  if  it  bad  not  been  pre- 
viously present  to  his  memory.  Bat  the  fact  was 
that  he  thought  everything  should  be  left  to  the 
solicitor,  and  accordingly  ne  never  exercised  his 
.memory  one  way  or  the  other ;  he  never  tried  to 
rememt>er.  He  can  no  more  be  said  to  have 
ceased  to  remember  this  particular  contract  of 
the  27th  Oct.  1898  than  he  ceased  to  remember 
any  other  of  the  contracts.  His  want  of  memory 
in  this  respect  had  nothing  to  do  in  fact  with  the 
form  this  prospectus  took  with  reference  to  the 
provisions  of  sect.  38.  He  left  it  to  his  solicitor 
entirely,  and  if  his  solicitor  did.  as  may  be  the 
case  after  conferring  with  Mr.  Whitaker  Wright, 
«hoose  improperly  to  keep  that  contract  out  of 
the  prospectus,  this  defendant  cannot  say  that 
he  was  excased  by  the  action  of  the  solicitor 
under  the  circumstances.  It  appears  to  me 
this  defendant  "  knowingly  issued "  this  pro- 
spectas within  the  meaning  of  those  words  as 
used  in  sect.  38  and  is  responsible  for  it,  and  that 
his  present  and  particular  excuse  wholly  fails, 
and  I  think,  therefore,  his  special  point  does  not 
avail  him. 

Cozens- Habdt,  L.J. — This  appeal  raises  all 
the  questions  which  have  been  dealt  with  in  De  la 
Cour  V.  Clinton  and  Trechmann  v.  CcUthorpe,  but 
iu  addition  one  point  was  strenuously  argued. 
The  defendant  Mr.  MaoLeay  was  actively  con- 
cerned with  Mr.  Whitaker  Wright  in  the  negotia- 
tions which  resulted  in  the  [taking  over  by  the 
Standard  Company  of  some  companies  of  which 
he  was  a  director.  He  was  one  of  the  first  direc- 
tors of  the  Standard  Company.  He  was  present 
.at  the  first  meeting  of  the  board  in  Oct.  1898, 
when  the  Austin  Friars  Syndicate  contract  was 
approved  and  adopted  on  behalf  of  the  Standard 
Company.  He  was  also  present  at  the  second 
hoard  meeting  at  which  the  40,000  shares,  the 
consideration  for  that  contract,  were  allotted  to 
the  London  and  Globe  or  its  nominees.    He  was 

? resent  at  the  third  meeting — namely,  on  the 
2th  May  1899  at  which  the  minutes  of  the  pre- 
vious meeting  were  read  and  confirmed.  But  he 
says  that,  although  undoubtedly  at  one  time  he 
knew  of  the  Austin  Friars  contract,  he  had  in 
truth  and  in  fact  forgotten  all  about  it  when  the 
prospectus  was  approved  on  the  12th  May,  and 
that  therefore  he  is  not  liable  because  he  did  not 
"knowingly  issue"  the  prospectus.  He  relies 
upon  this  passage  in  the  judgment  of  Cockbum, 
C.J.  in  Twvcroii  v.  Grant  (36  L.  T.  Eep.  812;  2 
C.  P.  Div.  469,  at  p.  542) :  "'Knowingly  issuing' 


means  neither  more  nor  less  (ban  issuing  inth  a 
knowledge  of  the  existence  of  contracte  within  the 
.section,  and  the  intentional  omission  of  them 
from  the  prospectus."  That  stetement  of  the  law 
was  entirely  adequate  for  the  case  then  before 
the  court,  though  it  may  not  be  an  exhaustive 
definition.  I  do  not  think  the  word  "  intentional " 
can  be  regarded  as  strictly  accurate,  if  it  imports 
that  a  director  cannot  be  liable  unless  his  atten- 
tion is  deliberately  and  consciously  directed  to  a 
particular  contract  which  he  then  purposely 
omito  to  mention.  I  accept  the  judgment  of 
Byrne,  J.  in  Wati$  ▼.  BueknaU  (87  L.  T.  Bep. 
428 ;  (1902)  2  Ch.  628,  at  p.  633)  as  correct  The 
evidence  satisfies  me  that  the  defendant,  who 
unquestionably  knew  there  were  some  contracte 
which  ought  to  be  mentioned,  left  all  matters 
relating  to  the  contracte  to  the  solicitor.  He 
made  no  inquiry  about  the  contracts.  He  did 
not  attempt  to  discharge  the  statutory  obligation 
imposed  by  the  first  part  of  sect.  38.  He  simply 
abstained  from  inquiry.  In  other  words,  he 
"  knowingly  issued "  the  prospectus  without 
addressing  his  mind  to  the  consideration  of  tiie 
question  what  contracte  ought  to  be  noticed.  A 
man  cannot  properly  be  said  to  forget  a  matter  to 
the  existence  of  which  he  has  not  directed  his 
attention.  I  think,  therefore,  that  the  judgment 
of  Kekewich,  J.  should  be  affirmed  in  substance, 
though  in  p./int  of  form  it  should  be  altered  in 
the  manner  stated  in  my  judgment  in  the  pre- 
vious case,  and  the  appeal  should  be  dismissed. 

Appeal  ditmiued. 
On  the  application  of  Oore-Browtie,  K.C., 
The    Court    steyed    the   prosecution    of    the 
inquiry  as  to  damages  in  all  three  cases,  pending 
appeals  to  the  House  of  Lords,  the  appeals  to  be 
presented  by  the  2nd  Nov.  1904. 

Solicitors :   Albert  Letter  and   Co. ;  Bum  and 
Berridge ;  Gilbert  Bybin*. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

June  17, 18,  and  20. 
(Before  Swinfen  Eadt,  J.) 

POBTEB  «.  MOOBB.  (a) 

Truttee  —  Notice   of  ineumbranee  —  Estoppel  — 
Misrepresentation. 

A  donee  of  a  power  appointed  14002.  to  E.  {an 
object)  in  1890,  who  mortgaged  it  to  W.,  who 
gave  the  trustees  notice  of  his  charge.  By  the 
donee's  will  20002.  was  appointed  to  E.,  but  it 
was  held  that  as  to  14002.  this  was  in  con- 
firmation hut  not  in  addition  to  the  14001.  E.  in 
1900  obtained  a  further  advance  of  20001.,  and 
the  trustees,  in  the  belief  that  they  were  acting 
on  their  solicitor's  advice,  signed  a  statement 
that  they  had  not  received  notice  of  any  charge 
on  E.'s  interest. 

Held,  that  this  statement  did  not  amount  to  an 
estoppel  so  as  to  prevent  their  setting  up  the 
prior  charge. 

Action. 
Thomas  Nield  by  his  will  dated  the  28th  Aug. 

1861  bequeathed  60002.  in  trust  for  his  daughter 

(«)  B«ported  bj  Q,  B,  Hahilios,  Eaq.,  BuTUter.«t-I«w. 
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PORTXB  «.  MOOBB. 


[Ohait.  Dit. 


Hary  Gordingley  for  life  with  remainder  to  bcr 
three  children  as  she  should  by  deed  or  will 
appoint. 

The  testator  died  on  the  10th  Oct.  1861. 

By  an  indenture  dated  the  16th  April  1880 
Sowe  and  Moore  were  appointed  trustees  of  the 
wiU,  and  the  securities  for  the  6000?.  were  vested 
in  them. 

Bt  a  deed-poll  dated  the  6th  June  1882  Mary 
Cordingley  appointed  lOOOI.  to  her  son  Charles 
Henry  Cordingley,  which  sum  was  raised  and 
paid  to  him. 

By  an  indenture  dated  the  10th  July  1890,  and 
made  between  Maiy  Cordingley  of  the  one  part 
And  her  son  Edward  Cordingley  of  the  other  part, 
Mary  Cordingley  appointed  14002.  to  Edward 
Oordingley  payable  two  months  after  her  decease. 

By  an  indenture  dated  the  23rd  Aug.  1890, 
and  made  between  Edward  Cordingley  of  the 
one  part  and  Whitla  of  the  other  part,  Edward 
Cordingley  mortgaged  the  14002.  to  secure  600Z. 
and  ipterest. 

Kotice  of  this  charge  was  giyen  to  the  trusteas 
«bont  the  3rd  April  1894. 

By  her  will  of  the  30th  Not.  1399  Mary 
Oordingley  appointed  20002.  to  Edward  Cord- 
ingley, 20002.  to  her  daughter  Emma  OUis,  and 
10002.  to  Charles  Henry  Cordingley.  She  died 
on  the  28th  Feb.  1900. 

Edward  Cordingley  applied  to  a  solicitor  for 
an  advance  upon  his  share,  without  disclosing 
Whitla's  mortgage. 

On  the  1st  May  1900  the  mortgagee's  solicitor 
told  the  managing  clerk  of  the  trustees'  solicitors 
that  the  trustees  must  sign  a  memorandum 
statins  that  they  had  received  no  notice  of  any 
prior  ^arge  on  Edward  Cordingley's  interest. 

The  managing  clerk  replied  that  hia  firm  was 
not  accustomed  to  advise  trustees  to  sign  such 
statements,  but  if  the  solicitor  would  state  his 
wishes  in  writing  he  would  submit  them  to  his 
principals. 

On  the  4th  May  the  mortgagee's  solicitor 
wrote  to  the  trustees'  solicitors  inclosing  two 
copies  of  the  memorandum  he  wished  to  have,  and 
asking  if  there  was  any  objection  to  his  calling  on 
Moore,  one  of  the  trustees,  for  the  purpose  of 
obtaining  a  statutory  declaration  ot  Edward 
Gordingfey's  identity  from  him. 

The  mortgagee's  solicitor  called  the  next  day,  a 
Saturday,  on  the  trustees'  solicitors  and  saw  a 
clerk,  who  was  not  identified,  who,  he  alleged,  gave 
him  authority  to  call  on  Moore. 

On  Monday  Edward  Cordingley  went  to  the 
office  and  asked  for  a  reply  to  the  mortgagee's 
solicitor's  letter  of  the  4th  May.  Edward  Cord- 
ingley saw  a  principal,  who  sent  back  a  meseage 
that  he  would  have  nothing  to  do  with  advising 
the  trustees  to  sign  the  memorandum.  Edward 
■Cordingley  again  called  asking  for  a  reply  in 
writing,  amd  the  principal  wrote  there  was  no 
objection  "  to  your  attending  on  Dr.  Moore  to 
obtain  from  him  the  declaration  of  identity  that 
you  require." 

The  mortgagee's  solicitor  then  sent  his  manag- 
ing clerk,  accompanied  by  Edward  Cordingley 
-and  a  commissioner  for  oaths,  to  Moore's  hnuE^, 
and  obtained  from  him  not  only  the  declaration 
of  identity,  but  also  the  memorandum,  on  the 
faith  of  the  statement  made  by  the  clerk  that  the 
trustees'  solicitors  had  been  communicated  with, 
and  that  everything  was  perfectly  right 


The  memorandum  was  dated  the  7th  May  1900, 
and  was  as  follows : 

We  have  not  reoeived  notiqe  nor  are  we  aware  that 
Edwud  Cordingley,  a  son  of  Mary  Cordingley,  has 
Bssigned,  settled,  charged,  or  otberniralDonmbered  the 
■hare  and  interest  appoiated  to  him  of  and  in  the  inm  of 
60002.  to  whioh  the  ohildren  of  the  aaid  Mary  Cordingley 
are  entitled  nnder  the  will  of  Thomoa  Nield  dated  the 
28th  Aug.  1861,  of  which  will  we  are  the  present 
tmatees. 

Howe,  the  other  trustee,  signed  the  memoran- 
dum on  the  following  day. 

The  mort  gagee's  solicitor  on  the  8th  May  1900 
wrote  to  the  trustees'  solicitors  asking  for  a  cote 
of  their  charges,  and  saying : 

Please  also  write  me  that  joo  have  not  reoelv(d 
notioe  of  Edirard  Cordingley  hevlog  assigned  or  dealt 
with  his  interest  under  this  will.' 

The  trustees'  solicitors  replied : 

We  never  give  any  snoh  oasnranoe  as  that  asked  by 
your  letter  jnst  to  hand,  nor  do  we  advise  trosteea  to 
do  so.  This  trust  has  existed  for  about  forty  years,  and 
in  oar  hands  for  more  than  ttrenty,  and  it  wonld  involve 
a  long  searoh  and  pemsal  of  oorrespondenos  before  we 
oonld  feel  any  oonfidenoe  in  making  any  snoh  state- 
ment, bat  we  hafe  no  hesitation  in  saying  that  we  have 
no  reoolleotion  of  having  reoeived  any  notioe  of  charge 
eifeoted  by  Mr.  Edtrard  Cordingley. 

The  mortg^agee's  solicitor  did  not  inform  the 
trustees'  solicitors  of  the  execution  of  the  memor> 
andnm. 

In  the  year  1901  the  trustees  found  that  formal 
notice  of  the  appointment  of  14002.  to  Edward 
Cordingley  and  of  the  mortgage  to  Whitla  had 
besn  given  them  some  years  before,  although  they 
had  forgotten  it. 

The  mort^gee's  solicitor  was  communicated 
with,  and  said  that  he  would  hold  the  trustees 
responsible  for  any  loss. 

The  trustees  presented  a  petition  to  the  Palatine 
Court  asking  what  was  the  true  construction  of 
Mary  Cordingley's  will,  having  regard  to  the 
two  appointments  to  Edward  Cordingley,  and 
it  was  declared  by  an  order  made  on  the 
6th  Aug.  1904  that  the  appointment  of  20002. 
ought  to  be  deemed  as  to  14002.,  part  thereof, 
to  be  in  confirmation  of  and  not  in  addition  to  th« 
appointment  of  1400/.  Edward  Cordingley's 
share  was  certified  by  the  registrar  to  be 
20912.  3«.  5d. 

After  paying  WhiUa's  mortgage,  interest,  and 
costs,  and  the  costs  of  the  petition,  and  of  a 
further  petition  presented  by  the  mortgagee,  only 
6362.  lOs.  3d.  was  left  to  meet  the  claim  of  the 
mortgagee. 

Edward  Cordingley  had  no  means  and  was  out 
of  the  jurisdiction. 

The  mortgagee  commenced  this  action  on  the 
25th  June  1903  asking  a  declaration  that  the 
trustees  held  Edward  Cordingley's  share  in  trust 
for  the  mortgagee,  and  that  they  were  estopped 
as  against  the  mortgagee  from  alleging  any  prior 
incumbrance  cr  setting  up  any  prior  incumbrance 
in  discharge  of  themselves. 

Howe  died  on  the  11th  July  1903,  and  the  pro- 
ceedings were  carried  on  against  his  executors. 

Eoe,  K.C.  and  A.  Grant  for  the  mortgagee. — 
The  memorandum  is  perfectly  clear,  and  the  mort- 
gagee was  justified  in  acting  upon  it.  The  trustees 
are  estopped  from  setting  up  Whitla's  mortgage : 
Low  V.  Bouverie,  65  L.  T.  Bep.  533  ;  (1891)  3  Ch. 
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Maenaghten,  K.C.  and  Muir  JUaeJeeniie  for 
Moore. — The  memorandnm  was  signed  in  the 
belief  that  the  solicitors  approved  of  it.  The  fact 
that  it  was  still  nnder  the  consideration  of  the 
solicitors  was  suppressed.  Under  the  cironm- 
stances  there  is  no  estoppel : 

George  Whitechureh,  Limited  v.  Cavanagh,  85  L.  T. 
Sep.  349;  (1902)  A.  C.  117. 

Ea$twood  and  A.  Herbert  for  Howe's  executors. 
Eve,  £.C.  replied. 

SwiHFXN  East,  J.,  after  stating  the  facts, 
said  :^It  seems  that  all  parties  had  forgotten 
the  mortgage  execnted  by  Edward  Gordingley, 
dne  and  formal  notice  of  which  had  beoi 
personally  served  on  each  tmstee  on  the  13th 
April  1894 ;  they  had  evidently  confused  him 
with  his  brother  Charles.  It  only  shows  what 
oare  and  caution  are  necessary  where  a  tmstee 
is  asked  to  give  such  an  assurance,  and  how 
imprudent  it  is  in  any  case  to  do  so  without 
looking  carefnlly  through  the  various  papers  of 
a  trus^  which  here  had  lasted  for  nearly  forty 
years,  to  see  whether  there  is  not  a  notice  of  some 
charge  or  some  settlement  or  some  dealing  which 
has  passed  away  altogether  from  the  mind,  but 
yet  of  which  there  is  a  record  among  the  papers. 
It  is  said  both  Howe  and  Hoore  are  per. 
sonally  liable,  and  that  the  circumstances  raise 
an  estoppel.  The  document  is  clear  and  nnam- 
big^ons  in  its  terms,  and  no  doubt  was  advisedly 
dnwn  by  a  lawyer  in  that  form.  [His  Lordship 
read  the  memorandum.]  The  question  is  whether 
the  mortgagee  can  rely  upon  it,  having  regard  to 
the  circumstances  nnder  which  the  signatures 
were  obtained.  In  Oeorge  Whitechurch  Limited 
T.  Cavanetgh  {ubi  sup.)  Lord  Brampton  said  :  "  I 
would  add  that  in  my  judgment  no  representa- 
tions can  be  relied  on  as  estoppels  if  they  have 
been  induced  by  the  concealment  of  any  material 
fact  on  the  part  of  those  who  seek  to  use  them 
as  such ;  and  if  the  person  to  whom  they  are 
made  knows  something  which,  if  revealed,  would 
have  been  calculated  to  influence  the  other  to 
hesitate  or  seek  for  further  information  before 
speaking  positively,  and  that  something  has  been 
withheld,  the  representation  ought  not  to  be 
treated  as  an  estopml."  And  in  Low  v.  Bouverie 
(uM  tup.)  Kay,  L.J.  said  :  "  The  essence  of  the 
plaintiffs  case  must  be  that  he  was  misled  by 
the  statement.  The  court  must  be  satisfied  of 
this.  If  there  was  fraud,  and  the  statement  was 
intended  to  mislead,  its  ambiguity  would  not 
be  a  defence ;  but,  where  no  fraud  is  alleged, 
it  is  essential  to  show  that  the  statement  was  of 
snoh  a  nature  that  it  would  have  misled  any 
reasonable  man,  and  that  the  plaintiff  was  in  fact 
misled  by  it."  In  my  opinion,  if  lioore  had  been 
told  that  the  form  had  been  sent  to  his  solicitors, 
and  their  managing  clerk  had  said  it  was  a  form 
they  never  advised  trustees  to  sign,  but  he  would 
consult  his  principals,  he  would  never  have  signed 
the  memorandnm.  He  wanted  to  consult  his 
solicitors,  and  only  signed  because  he  thought  he 
was  doing  so  with  their  approval,  and,  if  he  bad 
been  told  the  facte  as  they  were  known  to  the 
mortgagee's  solicitor  and  his  clerk,  he  would  not 
have  signed.  Can  it  be  said  nnder  these  circum- 
stances that  the  mortgagee's  solicitor  was  justified 
in  acting  on  a  document  so  obtained  ?  There  are 
not  only  the  circumstances  down  to  the  7  th  May, 
but  the  further  fact  that  before  it  was  acted  on 


the  letter  of  the  8th  May  had  been  received  from 
the  trustees'  solicitors,  so  that  the  mortgagee'* 
solicitor  knew  at  the  time  he  was  completing  the 
mortgage  that  the  trustees'  solicitors  never  gave 
such  an  assurance  and  would  never  advise  trustee* 
to  do  it.  and  this  had  reference  to  the  very  state- 
ment to  which  he  had  obtained  the  tmsteiee'  sig- 
nature without  the  knowledge  of  their  solidtors 
and  behind  their  backs.  No  intimation  of  any 
sort  or  kind  was  given  to  the  trustees'  solicitors 
that  the  mortgagee's  solicitor  was  about  to  obtain 
their  oliente'  signature  without  their  knowledge. 
Under  these  oironmstanoes  I  am  of  opinion  that 
a  document  so  obteined  cannot  be  set  up  as  aa 
estoppel ;  that  no  reasonable  person  could  have 
acted  upon  it  knowing  the  circumstances  as  the 
mortgagee's  solicitor  knew  them,  and  that  the 
oironmstanoes  attending  the  obtaining  the  docu- 
ment and  down  to  the  aa,te  when  it  was  acted  on 
are  such  as  to  estop  the  mortgagee  from  prayinp 
in  aid  any  estoppel.  The  result  is  the  action  fiuls, 
and  will  be  dismissed  with  coste. 

Solicitors  :  B.  8.  8.  Walker,  for  Robert  8ehoU$, 
Manchester  ;  Grant,  Btdcraig,  and  Co.,  for  Parher 
and  Ayre,  Manchester  ;  Bower,  Cotton,  and  Bower, 
for  Bylanee  and  Son,  Manchester. 


KING'S  BENCH  DIYISION. 
July  12  and  13. 
(Before  Lord  Altbbstonb,  C.J.,  Kennedy  and 
Fhillimobe,  JJ.) 
M0BBI8  (app.)  V.  Beal  (resp.).  (a) 
Faetory  Acts —  Underground  bakehouse — Structural 
aZt«raiton« — Expenses  of  allerationa  neeessarf 
to  secure  eertifieate— Covenant  by  lessee  to  pay 
all  "  outgoings  " — Liability  of  lessee  under  cove- 
nant to  bear  expenses  of  alterations — Jui-isdietion- 
of  magistrate  to  apportion  expenses  as  between 
owner  and  occupier — Factory  and  Workshop  Act 
1901  (1  Edw.  7,  c.  22),  s.  101,  sub-s.  8. 
The  lease  of  premises  used  as  an  underground 
bakehouse  contained  a  covenant  by   the  lessee 
that  he  would  during  the  term  pay  "  all  existing 
and  future   rates,  assessments,  and  outgoings 
of    every  description,  whether  Parliamentary, 
paroehitH,  or  otherwise."    The  district  council 
having  refused  to  grant  .the  certijieite  required 
under  sect.  101  of  the  Factory  and  Workshop  Act 
1901,  that  the  bakehouse  was  suitable  for  the 
purpose,  wnZeM  certain   structural    alterations 
were  made  in  the  premises,  and  the  lessee  having 
made  these  structural  alterations  : 
Held,  that  the  expenses  of  these  structural  aitera- 
tions  were  "  outgoings  "  within  the  meaning  ef 
the  lessee's  covenant,  and  that  the  lessee  was 
bound  to  bear  the  same,  and  that  therefore   a- 
court  cf  summary  jurisdiction  had  no  jurisdic- 
tion, under  sub-sect.  8  of  sect.  101  of  the  Act,  to 
apportion  the  expenses  between  the  owner  ani 
the  occupier. 
Case  stated  by  the  metropolitan  police  magis- 
ta-ate  sitting  at  the  Marylebone  Police-court. 

At  the  court  of  summary  jurisdiction  sitting  at 
the  Marylebone  Police-court  an  information  was 
preferred  by  Walter  Beal  (the  respondent)  nnder 
the  statute  1  Edw.  7,  o.  22  (the  Factory  and 
Workshop  Act  1901)  alleging  that  the  appellant 

(a)  Beport«d  by  W,  W.  O&B,  Eni.,  BarristerHLt-Law. 
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tras  tbe  owner  of  the  premises  No.  168,  Gam- 
bridge-road,  Eilbnm,  a  place  let  as  a  bakehonse, 
lot  which  a  certificate  required  by  sect.  101,  sub- 
sect.  8,  of  the  Factory  and  Workshop  Act  1901, 
'Ooold  not  be  obtained  nnlesB  Btmotural  alterations 
were  made,  and  alleging  that  the  whole  expenses 
of  the  I  alterations  ought  to  be  borne  by  the 
Appellant. 

This  information  was  heard  by  the  magistrate 
on  the  4th  Peb.  and  the  10th  March  1904,  when  he 
made  an  order  that  the  appellant  nbould  pay  to 
<he  respondent  70L  in  respect  of  the  expenses, 
«nd  21Z.  for  costs. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  before  the  magistrate : 

The  aforesaid  premiaes.  No.  168,  Cambridge-rokd, 
KQbnm,  were  demised  hj  one  Geor^  H.  Morris  to  one 
■Qeorge  Ashby  by  an  indentnre  dated  the  17th  April 
1886,  for  a  term  of  twenty-one  years  from  the  25th  Deo. 
1885,  npon  the  tetma  in  that  indentnre  contained.  The 
lessee  (Aahby)  was  therein  desoribed  as  a  baker,  and  he 
was  to  hare  the  nie  of  the  landlord's  fixtures  npon  the 
premises  including  thoae  mentioned  or  tpeoified  in  the 
«ohednIe  thereto,  amongst  wbioh  were  a  "briok-bnilt 
OTen  and  all  iron  fittings  belonging  thereto."  The  rent 
•was  701.  per  annum,  payable  on  the  usual  quarter  days, 
and  the  lease  contained  a  clause  tiiat  the  lessee  "  will  not, 
without  the  previous  written  consent  of  the  lessor,  carry 
-on  or  permit  to  be  oarried  on  upon  the  laid  premises  any 
trade  or  business  other  than  tliat  of  a  bread  and  biscuit 
taker." 

The  premises  were  by  an  indenture  dated  the  24th 
Uaroh  1899  aaaigned  by  Qeorge  Asbby  (the  lessee)  to 
the  respondent  for  the  then  unexpired  residue  of  the 
term. 

The  premiaes  were  by  an  indenture  dated  the  25(h 
-Jnly  1899  demised  by  the  'said  Oeorge  H.  Morris  to  the 
respondent,  who  was  therein  described  as  a  baker,  for  a 
^rm  of  twenty-one  years  from  the  24th  June  1899,  upon 
the  terms  in  auoh  indenture  contained,  together  with 
'"  the  use  of  the  landord's  fixtures  upon  the  said  premises 
dndnding  those  mentioned  or  spedfied  in  the  schedule 
hereunder  written."  Among  the  fixtures  spedfled  in  the 
schedule  were  a  "  brick-built  oven  and  till  iron  fittings 
belonging  thereto." 

By  the  said  indenture  the  lessee  covenanted  to  pay  on 
■the  usual  quarter  days  the  yearly  rent  of  701.,  "  clear  of 
■aM  deductions  whatsoever  (landlord's  property  tax  on 
the  said  rent  only  excepted)." 

The  lessee  alao  covenanted  that  be  would  "  daring  the 
SHud  term  pay  the  sewers  rate  and  all  existing  and  future 
taxes,  rates,  assessments,  and  oni^iiigs  of  every  desorip- 
iiion,  whether  Parliamentary,  parochial,  or  otherwise,  for 
the  time  being  payable  either  by  the  landlord  or  tenant  in 
Tespect  of  the  said  premises  (except  landlord's  property 
tax)."  He  also  covenanted  that  he  would  "  as  often  as 
■occasion  shall  require  at  his  own  expense  and  without 
being  thereunto  required  so  to  do,  well  and  substantially 
•xepaii,  uphold,  paint,  pave,  scour,  cleanse,  glsze,  main- 
tain, and  keep  the  said  premises  in  repair  and  all  out- 
<bnildings  upon  the  said  piece  of  land  hereby  demised 
•nd  at  the  Uke  expense  scour,  cleanse,  and  keep  in  good 
order  and  repair  all  the  sinks,  privies,  and  drains  belong- 
ing to  the  same  (damage  happening  to  the  demised 
^premises  by  fire  excepted)  " ;  and  that  he  wonld  "  not 
erect  or  build  or  suffer  to  be  erected  or  built  any  addi- 
tional erection  or  building  whatever  on  the  said  piece  of 
4:ronnd  or  any  part  thereof  nor  make  an  addition  to  the 
■aid  messuage  and  buildings  or  any  alteration  in  the  ele  va- 
"tionof  the  same  either  in  front  or  rear  "  ;  and  also  that 
he  wonld  not  "  without  the  previous  written  consent  of 
'the  lessor  oarry  on  or  permit  to  be  oarried  on  upon  the 
«iid  premises  any  trade  or  business  other  than  that  of  a 
4>resd  and  biscuit  baker  and  confectioner,"  There 
were  similar  covenants  in  the  lease  of  1886. 


For  upwards  of  sixteen  years  next  before  the  date  of 
the  information  an  underground  bakehonse  existed  and 
was  used  upon  the  premises. 

The  certificate  required  by  sect.  101  of  the  FMtory 
and  Workshop  Act  1901  could  not  be  obtained  in 
respeot  of  the  bakehonse  unless  the  work  indoded  in 
the  undermentioned  builder's  account  was  carried  out 
npon  the  prenuses.  The  account  was  an  account  of  one 
O.  Simmons  against  the  respondent,  dated  the  lat  Jan. 
1904,  for  a  sum  of  133i.  17a.  6d. 

The  work  included  in  the  account  was  oarried  out 
upon  the  premises,  and  the  amount  of  the  account  was 
paid  by  the  respondeuL 

On  the  part  of  the  appellant  it  waa  contended 
that  it  most  be  foond  that  the  premises  were  let 
as  a  bakehonse,  and  that  for  the  purpose  of 
ascertaining  whether  the  premises  were  so  let 
the  magistrate  ought  only  to  have  regard  to  the 
terms  of  the  current  lease  thereof,  being  the 
indentnre  dated  the  25th  Jnly  1899,  and  it  waa 
objected  on  the  appellant's  behalf  that  the  inden- 
tures dated  respectively  the  17th  April  1886  and 
the  24th  March  1899,  and  the  parol  testimony  of 
the  respondent  that  for  a  period  of  sixteen  years 
next  before  the  date  of  the  information  an  under- 
ground bakehouse  existed  and  was  used  upon  the 
premises,  were  not  admissible  in  evidence. 

On  the  part  of  the  respondent  it  was  contended 
to  the  contrary. 

The  magistrate  overruled  the  objection,  and 
received  in  evidence  the  two  last-mentioned  docu- 
ments and  the  parol  testimony,  and  fonud  as  a 
fact  that  tbe  premises  were  during  the  whole  of 
that  period  and  still  were  at  the  date  of  the 
information  used  as  a  bakehouse. 

On  the  part  of  the  appellant  it  was  fnrther 
contended  that  on  the  true  construction  of  the 
indentnre  dated  the  25th  July  1899,  the  premises 
had  not  been  let  as  a  bakehouse,  aud  that  unless 
so  let  the  magistrate  had  no  jurisdiction  to  make 
any  order  under  sect.  101,  sub-sect.  8,  of  the 
Factory  and  Workshop  Act  1901. 

On  the  part  of  the  appellant  it  was  also  con- 
tended that  by  the  covenants  on  tbe  respondent's 
part  contained  in  the  indentnre  dated  the  25th 
JuIt  1899,  he  became  and  waa  liable  to  bear  all 
such  expenses  as  were  in  the  information  referred 
to,  and  that,  regard  being  had  to  the  terms  of 
the  covenants,  it  was  not  just  and  equitable  under 
the  circumstances  of  the  case  that  an  order 
should  be  made  for  the  payment  of  any  part  of 
such  expenses  by  the  appellant,  on  whose  behalf 
the  attention  of  the  magistrate  was  called  to  the 
cases  of  Thompson  v.  Lamoorth  (17  L.  T.  Rep.  507 ; 
L.  Hep.  3  C.  P.  149),  Mdridge  v.  Feme  (17  Q.  B. 
Div.  212),  and  Croase  v.  Soto  (L.  Bep.  9  Ex.  209). 

On  the  part  of  the  respondent  it  was  contended, 
and  the  magistrate  was  of  opinion,  that  the 
covenants  did  not  impose  on  the  respondent  the 
obligation  to  pay  the  expenses,  and  that  it  was 
just  and  equitable  to  mcike  the  order  made  by 
him  as  hereinbefore  mentioned. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  magistrate,  npon  the  above 
statement  of  facts,  came  to  a  correct  determi- 
nation and  decision  in  point  of  law ;  if  not,  what 
should  be  done  in  the  premises. 

Sect.  101  of  the  Factory  and  Workshop  Act 
1901  (1  Bdw.  7, 0. 22)  deals  with  the  prohibition  of 
underground  bakehouses,  and  provides  : 

(1)  An  underground  bakehouse  shall  not  be  used  as  a 
bakehonse  unless  it  was  so  used  at  the  passing  of  this 
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'Aok.  (2)  SDbj«ot  to  the  tottgcing  proTisioo,  •fter  tbe 
first  day  of  JuiiuiTy  one  tboiuand  nine  bnndrsd  uid 
four,  an  nndergronnd  bakehoiue  shall  sot  be  need  nnlesa 
certified  by  the  district  ooonoU  to  be  snitabla  for  that 
porpose.  (3)  For  the  pnrpose  of  this  section  an  under- 
gronnd  bakebonse  shall  mean  a  bakehouse  any  bakintr 
room  of  which  is  so  situate  that  the  surface  of  the  floor 
is  more  than  three  feet  below  the  surface  of  the  foot- 
way of  the  adjoinint  street  or  of  the  ground  adjoining 
or  nearest  to  the  room.  The  expreuion  "  baicing  room  " 
means  any  room  used  for  baking  or  for  any  process 
Incidental  thereto.  (4)  An  underground  bakehouse  shall 
not  be  certified  aa  suitable  unless  the  district  council  ia 
satisfied  that  it  is  suitable  as  regards  construction,  light, 
TentilatioD,  and  iu  all  other  respects.  (5)  This  section 
shall  have  effect  aa  if  it  were  included  among  the  pro- 
visions relating  to  bakehouses  which  are  referred  to  in 
section  twenty-six  of  the  Public  Health  (liondon)  Act 
1891.  (6)  If  any  place  is  used  in  contravention  of  this 
Motion,  it  shall  be  deemed  to  be  a  workshop  not  kept  in 
conformitr  with  this  Act.  (7)  In  the  event  of  the  retosal 
of  •  oertifioate  by  the  district  council,  the  occupier  of  tbe 
bakehouse  may,  within  twenty-one  days  of  the  rafnaal, 
by  complaint  apply  to  a  court  of  summary  jurisdiction 
and,  if  it  appears  to  the  satisfaction  of  the  court  that 
tbe  bakehouse  is  suitable  for  use  as  regards  oonstruction, 
light,  ventilation,  and  in  all  other  respects,  the  court 
shall  thereupon  grant  a  certi&cate  of  suitability  of  the 
bakehouse,  which  shall  have  effect  as  if  gralited  by  tbe 
district  oooncil.  (8)  Where  any  place  has  been  let  as 
a  bakehouse,  and  the  certificate  required  by  this  section 
cannot  be  obtained  unless  structural  alterations  are 
made,  and  the  ocoapier  alleges  that  the  whole  or  par  < 
of  the  expenses  of  the  alterations  ought  to  be  borne 
by  the  owner,  he  may  by  complaint  apply  to  a  court  cf 
summary  jutiadiotion,  and  that  court  may  make  such 
order  concerning  the  expenses  or  their  apportionment  as 
appears  to  the  court  to  be  just  and  equitable,  under  the 
cironmstances  of  the  case,  regard  being  had  to  the  terms 
of  any  contract  between  tbe  parties  ;  or  in  the  alterna- 
tive the  court  may,  at  the  requeit  of  the  occupier, 
determine  the  lease. 

Barnard  LaUey  for  the  appellant — Tbe  magis- 
trate was  wrong  in  holding  that  the  appellant 
was  liable  to  these  expenses  under  the  section, 
and  he  had  no  jnriadiotion  to  impose  anj  part  of 
these  expenses  on  the  appellant.  In  the  first 
place,  it  is  a  condition  precedent  to  the  right  of 
the  magistrate  to  make  any  order  under  sect.  101, 
sub-sect.  8,  that  the  premises  should  be  let  as  a 
bakehouse.  The  words  of  the  sub-section  are 
express  upon  that  point :  "  where  any  place  has 
been  let  as  a  bakehouse  " ;  and  it  is  not  enough 
to  bring  the  section  into  operation,  that  the  pre- 
mises should  have  been  in  fact  used  as  a  bake- 
house. The  lease  itself  must  show  that  the 
premieea  were  let  to  be  used  as  a  bakehouse,  and 
for  no  other  purpose,  and  there  is  nothing  in  tbe 
present  lease  to  show  that  the  intention  of  the 

Earties  was  that  the  premises  should  be  used  as  a 
akehonne  and  nothing  else.  Upon  an  applica- 
tion made  between  the  same  parties  to  Farwell,  J. 
for  an  injunction  in  respect  of  these  very  same 
premises,  to  restrain  the  making  of  certain 
structural  alterations,  he  expressed  the  opinion 
that  the  premises  were  not  let  as  a  bakehouse. 
There  was  therefore  no  letting  of  the  premises  as 
a  bakehouse  to  bring  the  case  within  sect.  101, 
snb'Sect.  8.  In  the  second  place,  the  magistrate's 
jarisdiotion  was  subject  to  the  contract  between 
the  parties.  The  lease  in  this  case  imposed  upon 
the  lessee  (the  respondent)  the  obligation  to 
discharge  all  assessments  and  outgoings.  The 
covenant  is  in  tbe   widest  possible   terms ;   it 


impOBes  upon  the  respondent  the  obligation  of 
paying  "all  existing  and  future  taxes,  rates, 
assessments,  and  outgoings  of  every  description 
.  .  .  for  the  time  being  payable  either  by  tbe 
landlord  or  the  tenant."  The  expense  incurred  by- 
the  respondent  was  an  "outgoing"  within  the 
meaning  of  that  covenant,  which  the  respondent 
was  therefore  under  the  express  terms  of  the 
covenant,  liable  to  pay.  ITpon  that  point  this 
case  is  dearly  concluded  by  Oold§tein  v.  Holling§. 
worth  (91  L.  T.  Rep.  85 ;  (1904)  2  K.  B.  578)  and 
Fottlsrer  v.  Arding  (8(>  L.  T.  Rep.  488;  (1902> 
1  K.  B.  700.)  In  Ooldttein  v.  HollingtwoHh  (vbi 
$up.)  where  the  lessee  of  an  underground  bake- 
house had  covenanted  to  pay  "  all  existing  and 
future  .  .  .  assessments,  impositions,  and 
outgoings  of  every  description,"  it  was  held  that 
the  expenses  of  structural  altei'ations  ordered  to 
be  carried  out  under  the  sub-section,  were  "  im- 
positions "  or  "  outgoings  "  within  the  meaning 
of  the  covenant,  and  that  the  lessee  was  bound  to 
pay  the  same  under  his  covenant.  There  is 
absolutely  no  distinction  between  that  case  and 
the  present.  So,  iu  Foulger  v.  Arding  {ubi  tup.), 
the  Court  of  Appeal  held  that  an  expense  neces- 
sarily incurred  by  the  lessor  in  abating  a  nuisance 
on  the  premises  came  within  the  words  "  imposi- 
tions charged  or  imposed  upon  or  in  respect  of 
the  said  premises  on  the  landlord,  tenant,  or 
occupier  of  the  same."  With  reference  to  the 
case  of  Monk  v.  Arnold  (86  h.  T.  Rep  580  ;  (1902) 
1  K.  B.  761)  it  arose  under  a  different  Act — 
namely,  sect.  7,  snb-sect.  2,  of  the  Factory  and 
Workshop  Act  1891,  which  did  not  contain  any 
words  similar  to  the  words  in  the  present  sub- 
section, "  regard  being  had  to  tbe  terms  of  any 
contract  between  the  parties";  and  moreover, it 
was  decided  before  tbe  decision  by  the  Court  of 
Appeal  in  Foulger  v.  Arding  (ubi  tup.).  There- 
fore these  two  answers  may  be  given  to  the 
decision  in  Sfonk  v.  Arnold  (ubi  tup.) — namely, 
that  the  words  of  the  section  upon  which  it  was 
decided  did  not -contain  the  words  in  the  present 
sub-section,  that  regard  should  be  had  to  the 
terms  of  any  contract  between  the  parties,  and 
further,  that  since  it  was  decided  the  Court  of 
Appeal  have  held  similar  expenses  to  be  "out- 
goings." In  the  third  place,  that  the  magistrate 
has  no  power  in  suoh  a  case  to  make  the  order,  is 
emphasised  by  the  fact  that  the  magistrate  has 
power  to  determine  the  lease,  "  or,  in  the  alterna^ 
tive,  the  court  may,  at  the  request  of  the  occupier 
determine  the  lease."  Here  he  was  not  asked  to 
determine  the  lease,  but  the  existence  of  that 
power  negatives  the  power  to  make  an  order  for 
payment  of  these  expenses.  Upon  these  grounds 
the  magistrate  had  no  jurisdiction  to  make  tbe 
order. 

Danckwertt,  E.G.  (A.  Hutlon  with  him)  for  the 
respondent. — Tbe  premises  were  let  as  a  bake- 
house within  the  meaning  of  the  snb-section; 
They  were  let  to  the  respondent,  who  was  therein 
described  as  a  baker,  and  they  were  let  together 
with  the  use  of  the  landlord's  fixtures  upon  the 
premises,  including  those  mentioned  in  the 
schedule.  Then  turning  to  the  schedole,  amongst 
the  fixtures  therein  specified  we  find  "a  brick- 
built  oven  and  all  iron  fittings  belonging  thereto."' 
Then  the  lease  goes  on  to  say  that  the  lessee  cove- 
nants that  he  would  not  without  the  consent  of 
the  lessor  carry  on  upon  the  premises  any  tra^e 
or   basiness  "other  than  that  of  a   bread  aiMl 
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bkoait  baker."  That  is,  he  is  not  to  use  the 
premises  otherwise  than  as  a  baker.  There  is, 
therefore,  no  question  that  the  place  was  let  as  an 
nndergroand  bakehouse,  and  that  the  parties 
contemplated  that  it  should  be  so  used.  He 
sdso  corenanted  that  he  would  not  erect  or  build 
any  additional  building  or  ma!:e  an;f  alteration  in 
the  elevation  of  the  same.  What  was  complained 
of  was  some  alteration  in  connection  with  the 
elevation,  and  the  lessee  had  covenanted  not  to 
make  any  alteration  in  that  respect.  Ts  bring 
the  case  within  the  uection  it  is  not  necessary 
that  the  premises  should  be  let  in  express  terms 
for  a  bakehouse;  it  is  safficient  if  it  clearly 
appears  that  it  was  the  intention  of  the  parties 
that  the  premises  should  be  used  as  a  bakehouse. 
Then,  as  to  the  second  point,  the  expenses  of 
these  alterations  were  not  "  outgoings  "  within 
the  meaning  of  the  covenant  in  the  lease.  The 
word  "  outgoings  "  was  dealt  with  by  Farwell,  J. 
in  Valpy  v.  St.  Leonard's  Wharf  Company  (I  L.  G. 
Sep.  305),  and  (at  p.  809)  he  cites  with  approval 
tiie  passage  from  the  jadgment  of  Collins,  M.R. 
in  Foulger  v.  Arding  [ubi  sup.),  where  he  says : 
"  The  word  *  outgoings '  in  its  widest  sense  might 
cover  more  than  the  parties  to  such  a  covenant 
oould  possibly  have  contemplated.  But  it  was 
not  suggested  that,  because  it  might  cover  a  wider 
area,  it  could  not  be  construed  as  covering  an 
obligation  which  the  parties  might  reasonably  be 
supposed  to  have  contemplated."  Applying  that 
here,  it  could  not  be  supposed  that  the  parties  to 
this  lease  made  in  the  year  1899  could  ever  have 
contemplated  that  the  Legislatnre  would  in  1901 
impose  this  burden  on  the  premises,  and,  there- 
fore, such  a  condition  of  things  could  not  reason- 
ably be  supposed  to  have  been  within  the  contem- 
plation of  the  parties  when  they  entered  into  this 
lease.  It  is  important  in  this  case  that  the  lease 
was  made  in  1899,  before  this  provision  as  to 
structural  alterations  in  the  present  Act,  and 
after  the  provision  in  sect.  27  of  the  Factory  and 
Workshop  Act  1895,  which  contained  no  clause  as 
to  structural  alterations,  such  as  is  in  the  present 
Act.  Sect.  101  draws  a  distinction  between 
alterations  which  are  structural  and  those  which 
are  non-structural,  and  it  is  only  in  respect  of 
structural  alterations  that  the  magistrate  has 
power  to  apportion  expenses ;  and  it  is  submitted 
that  under  sub-sect.  8  the  magistrate  has  a  right, 
if  he  thinks  it  just  and  equitable,  to  disregard 
the  covenant  and  apportion  the  expenses.  The 
case  of  Ooldatein  v.  HoUingsworth  {ubi  sup.)  does 
not  conflict  with  this  view,  inasmuch  as  the  lease 
in  the  case  was  granted  in  1903,  and  therefore 
after  this  Act  of  1901  had  passed,  so  that  it 
well  might  have  been  in  the  contemplation  of  the 
parties  that  this  burden  would  have  been  imposed 
on  the  premises.  In  that  case  the  magistrate 
decided  that  he  could  not  disregard  the  covenant, 
and  the  only  point  was  whether  the  expenses  came 
within  the  covenant.  Monk  v.  Arnold  {ubi  sup.) 
is  in  the  respondent's  favour.  It  was  decided 
npon  a  section  which  did  not  contain  the  words 
"regard  being  had  to  the  terms  of  any  contract 
between  the  parties  "  ;  and  Lord  Alverstone,  C.J. 
there  said :  "  He "  (that  is,  the  County  Court 
judge)  "  is  bound,  I  think,  to  take  into  considera- 
tion the  contract  between  the  parties,  but,  unless 
its  terms  are  such  as  to  make  it  unjust  and 
inequitable  that  he  should  divide  the  amoant 
between  them,  I  think  he  has  jurisdiction  to  do 


so  " ;  and  Darling  and  Channell,  JJ.  agreed  with 
that  view.  The  court  there  held  that,  notwith- 
standing the  covenant,  there  was  jarisdiction  to 
divide  the  expenses,  and  the  judge  did  in  fact 
apportion  them.  So  that  Monk  v.  Arnold  {ubi 
sup.)  is  absolutely  dear  in  favour  of  the  respon- 
dent. [Lord  Alveestone,  O.J. — We  all  think 
that  the  real  point  you  have  to  meet  is  to  dis- 
tingaish  this  case  from  Ooldstein  v.  Hollingsxcorth 
(ubi  tup.).  The  covenant  did  not  impose  npon 
the  respondent  the  duty  of  paying  these  out- 
goings ;  and  even  if  the  covenant  did  cover  these* 
expenses,  sub-sect.  8  expressly  overrides  it,  and 
gives  the  magistrate  power  to  do  what  is  just  and. 
equitable.  The  case  is  not  covered  by  QoldsUin 
V.  Hollingiuiorth  {ubi  sup.) ;  it  rather  falls  under 
Monk  V.  Arnold  (ubi  sup.).  Upon  the  principlea 
laid  down  by  Farwell,  J.  the  parties  oould  not 
have  intended  that  the  structural  alterations,, 
necessary  to  enable  the  premises  to  be  carried  on 
as  a  bakehouse,  should  have  to  be  borne  by  th» 
tenant. 

'  Lailey  in  reply. 

Lord  Alvkestonb,  C.J. — The  real  point  ia 
this  case  is  whether  it  can  be  distinguished  fromt 
the  case  of  Ooldstein  v.  Hollingsworth  {ubi  *«p.), 
that  is  to  say,  whether  there  is  a  substantial  ais- 
tinction  between  the  two  cases.  It  may  be  that 
grounds  may  be  suggested  for  reviewing  that- 
decision ;  but,  at  all  events,  we  are  bound  by  it. 
If  the  present  case  should  go  further,  I  should 
wish  to  refer  to  my  judgment  in  Goldstein  v. 
Hollingsworth  (wW  sup.),  so  as  to  prevent  any 
mistake  as  to  the  grounds  of  my  judgment  in 
that  case.  It  is  perfectly  true,  as  has  been  pointed 
out  during  the  argument,  that  the  lease  in  that 
case  was  granted  after  the  passing  of  tho  Factory 
and  Workshop  Act  1901,  and  after  the  decision 
in  Foulger  v.  Arding  {ubi  tup.),  but  it  was  not 
npon  that  ground  that  I  held  that  the  lessee's, 
covenant  in  that  case  to  pay  all  "  impositions  and 
outgoings,"  included  the  expenses  which  were- 
then  in  question.  I  construed  that  covenant  a^ 
inclading  expenses  of  this  kind,  because  of  the- 
construction  which  the  Court  of  Appeal  put  upon: 
a  similar  covenant  in  Foulger  v.  Arding  {ubi  sup.),. 
and  without  any  reference  to  the  date  when  the 
lease  was  granted.  The  question,  therefore,  is 
whether  our  decision  in  wldstein  v.  HoUings- 
viorth  {ubi  tup.)  covers  this  case.  In  this  case 
there  was  the  lease  granted  in  1899  for  a  term  of 
twenty-one  years,  and  I  agree  with  the  contention  ' 
of  counsel  for  the  respondent  that  the  premises 
were  let  as  a  bakehouse,  and  under  conditions  by 
which  the  tenant  was  bound  to  keep  them  up  a» 
such,  and  they  are  therefore  prima  facie  premises 
to  which  the  provisions  of  sub-sect.  8  of  sect.  101  oC 
the  Act  apply.  Therefore  I  think  that  on  that 
point  the  magistrate  was  (juite  right,  and  the- 
judgment  of  Farwell,  J.,  which  has  been  referred 
to,  even  if  we  were  bound  by  it,  has  little  to  do- 
with  that  part  of  the  case.  In  GMdttein  v. 
HoUingsworlh  {ubi  sup.)  the  magistrate  held  that 
the  expenses  came  within  the  words  "  impositions 
and  outgoings,"  and  upon  that  ground  he  held" 
that  he  had  no  jurisdiction  to  apportion  the- 
expenses.  We  decided  that  the  magistrate  was 
right  in  so  construing  the  covenant,  and  we- 
accordingly  affirmed  his  decision.  That  brings  n't 
back  to  the  question :  Is  there  a  sufficient  ground! 
for   distinguishing    this    case    from    Ooldstein's 
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case  (ubt  «up.).  In  the  oase  now  before  us  the 
magistrate  says  that  he  was  of  opinion  "  that  the 
covenants  did  not  impose  on  the  respondent  the 
obligation  to  ya.j  the  expenses,  and  that  it  was 
jast  and  eqnitable  to  make  the  order"  for  the 
apportionment.  I  can  only  anderstand  that 
to  mean  that  the  magistrate  was  of  opinion 
that  the  covenant  in  this  case  did  not  pat  the 
bnrden  of  these  expenses  upon  the  tenant.  Connsel 
for  the  respondent  has  pressed  ns  to  say  that  the 
magistrate's  language  must  be  taken  as  meaning 
that,  even  if  the  covenant  applied  to  and  included 
these  expenses,  it  was  not  in  the  magistrate's 
opinion  ^ust  or  equitable  to  enforce  that  covenant 
withregard  to  these  particular  expenses.  That  does 
sot  seem  to  me  to  be  a  fair  construction  of  his 
meaning ;  but,  even  if  it  were,  it  would  not  help 
the  respondent,  because  I  think  the  magistrate 
would  have  no  jurisdiction  so  to  hold.  I  therefore 
think  that  the  principle  of  Qoldttein'g  case  (uhi 
«up.)  applies  and  is  binding  upon  this  court. 
Kennedy,  J.  there  says  that  wnere  there  is  a 
covenant  by  the  tenant  to  pay  all  outgoings,  the 
question  whether  it  is  just  or  equitable  to  make 
an  apportionment  on  the  landlord  does  not  arise ; 
«nd  Wills,  J.  says  the  same  thing.  Speaking  for 
myself,  I  think  a  strong  argument  in  favour  of 
this  view  is  to  be  found  in  the  fact  that  the  Act 
was  amended  and  the  provision  at  the  end  of  the 
«ub-seotion  added,  that  the  court  may  at  the 
request  of  the  occupier  determine  the  lease.  I 
think,  therefore,  we  are  bound  by  these  two  cases 
to  say  that  in  this  case  the  magistrate  was 
not  authorised  by  this  section  to  disregard  the 
covenants  in  the  lease  so  long  as  the  lease 
^sted.  In  my  opinion,  therefore,  the  magis- 
trate was  wrong  in  apportioning  the  expenses 
under  the  sub-section,  and  I  think  that  the  appeal 
must  be  allowed. 

Kennedy,  J. — ^I  am  of  the  same  opinion. 
Upon  the  question  whether  these  premises  were 
"  let  as  a  bakehouse  "  within  the  meaning  of  the 
«ub-section,  I  do  not  express  an  opinion,  as 
it  is  unnecessary  to  decide  that  pomt.  But, 
speaking  for  myself,  it  seems  to  me  that  for  the 
premises  to  be  "let  as  a  bakehouse "  within  sub- 
eect.  8  the  premises  must  be  let  as  a  bakehouse 
in  such  a  way  as  to  prevent  the  tenant  from  using 
the  premises  in  any  other  way  than  as  a  bake- 
house. If  the  premises  were  let  upon  the  terms 
that  the  tenant  not  only  may  use  them  as  a  bake, 
house,  but  must  so  use  them,  then,  if  the  district 
council  required  the  making  of  strnctni-al  altera- 
tions as  a  condition  of  granting  their  certificate, 
the  tenant  would  be  compelled  either  to  carry  out 
the  structural  alterations  at  his  own  expense,  or 
abandon  the  use  of  i  the  premises  altogether.  It 
was,  as  I  think,  to  remedy  that  possible  hardship 
to  the  tenant  that  sub- sect.  8  was  iatrodnced. 
Then,  with  regard  to  the  other  question,  I  think 
the  case  is  covered  by  Qoldttein  v.  HoUingtvoorth 
{uhi  sup.).  One  must  give  the  words  of  the 
covenant  their  plain  and  ordinary  meaning,  and 
the  magistrate  has  here  found  a  term  which  I  can 
only  read  in  one  way — namely,  that  "  outgoings  " 
did  not  include  these  expenses.  He  says  that  he 
was  of  opinion  "  that  the  covenants  did  not  impose 
on  the  respondent  the  obligation  to  pay  the 
expenses,  and  that  it  was  just  and  equitable  to 
make  the  order  made  by  him."  It  has  been  sug- 
gested that  one  ought  to  read  those  words  as 
Bho?ving  that  the  magistrate  thought  that  these 


expenses  may  have  been  outgoings,  but  that  it 
was  just  and  equitable  to  apportion  them.  I  can- 
not so  read  them.  From  what  the  magistrate  has 
said,  it  is  clear  that  the  ground  on  which  he 
made  this  order  was  that  in  his  opinion  the 
tenant's  covenant  to  pay  all  outgoings  did  not 
inclade  expenses  of  these  structural  alterations, 
and  in  that  I  think  he  was  wrong. 

Phillimobe,  J. — 1  am  of  the  same  opimon. 
I  have  a  difficulty  in  seeing  and  expressing  any 
distinction  between  this  case  and  Goldstein  v. 
HoUingtvxyrth  {uhi  tup.).  I  will  put  my  judgment 
in  the  following  propositions :  First,  I  refrain  from 
expressing  any  donot  as  to  the  correctness  of  the 
decision  in  Chldttein  v.  HoUingsworth  {uhi  sup.) ; 
it  is,  at  all  events,  binding  on  this  court.  Secondly, 
it  is,  in  my  opinion,  very  undesirable  to  allow  the 
construction  of  such  a  covenant  as  this  to  vai^ 
with  minute  variations  in  the  language  usea. 
This  covenant  has  been  fruitful  of  litigation,  and 
it  seems  to  me  that  the  best  way  to  deal  with  it 
is  to  put  a  broad  construction  upon  it,  and  to 
adhere  to  it.  Thirdly,  I  concur  with  my  brother 
Kennedy  in  reserving  the  question  whether  these 
premises  were  "  let  as  a  bakehouse."  Lastly,  before 
the  magistrate  can  put  in  force  the  provisions  of 
this  sab-section  as  to  equitable  apportionment,  he 
must  find  as  a  fact  not  only  that  the  premises 
have  been  used  as  a  bakehouse — as  he  has  done 
here — but  also  that  they  have  been  let  as  a  bake- 
house, and  he  should  state  that  finding  in  the 
oase,  which  he  has  not  done  here. 

Appeal  allowed. 

Solicitor  for  the  appellant,  G.  B.  Crook. 

Solicitors  for  the  respondent,  Young  and  Son*. 

Thursday,  July  14. 

(Before  Lord  Axvebstone,  O.J.,  Kennedt  and 
Phillisiobb,  JJ.) 

Bex  (on  the  prosecution  of  the  Board  of  Trade) 
(app.)  V.  GoLDBBBG  (resp.).  (a) 

Skipping — Offence— Going  on  hoard  ship  at  etid 
of  voyage  without  authority — Liahility  to  six 
months'  imprisonment — Offence  to  he  "prosecuted 
summarily  " — Bight  to  trial  by  jury — Merchant 
Shipping  Act  1894  (57  <fc  58  Vict,  e  60),  ss.  218. 
680,  sub-s.  1  (6) — Summary  Jurisdiction  Act  1879 
(42  &  43  Vict.  c.  49),  «.  17. 

Sect,  680,  sub-sect.  1  (6),  of  ihe  Merchant  Shipping  ^ 
Act  1894  provides  that  an  offence  under  the  Act 
made  punishable  with  imprisonment  for  a  term 
not  exceeding  six  months,  or  by  a  fine  not  exceeding 
1001.,  "  shall  be  prosecuted  summarily  in  inanner 
provided  by  the  Summary  Jurisdiction  Acts." 

Meld,  that  this  sub-section  does  not  exclude  sect.  17 
of  the  Summary  Jurisdiction  Act  1879,  under 
which  a  person  charged  before  a  court  of  summary 
jurisdiction  with  an  offence  in  respect  of  which 
he  is  liable  to  imprisonment  for  a  term  exceeding 
three  months,  has  a  right  to  be  tried  by  a  jury ; 
and,  consequently,  if  a  person  is  charged  under 
sect.  218  of  the  Merchant  Shipping  Act  with 
unlawfully  going  on  board  a  ship  which  has 
arrived  at  the  end  of  her  voyage,  whereby  he 
becomes  liable  under  that  section  to  a  fine  not 
exceeding  202.,  or,  at  the  discretion  of  the  court, 
to  imprisonment  not  exceeding  six  months,  suth 
person  has  the  right  upon  being  charged  before 

(■)  Bsportad  by  W.  W.  Oaii,  Eiq„  BurUter-khLaw. 
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the  court  of  $ummary  jwritdietion,  to  claim  to  be 
tried  by  a  jwry, 

Cabb  (stated  bj  the  aiipendiary  magistrate  for  the 
borongh  of  West  Ham. 

At  a  ooart  of  aummaiy  jorisdiction  held  at  the 
Police-court,  Stratford,  in  the  borough  ot  West 
Ham,  in  the  connty  of  Essex,  and  within  the 
metropolitan  police  district,  on  the  2nd  Jane  1904, 
an  information  preferred  by  the  solicitor  to  and 
on  behalf  of  the  Board  of  Trade  (hereinafter  called 
the  appellant)  against  Abraham  Groldberg  (herein- 
after called  the  respondent)  for  an  offence  against 
sect.  218  of  the  Merchant  Shipping  Act  1894 
(57  &  58  Yict.  c.  60)  was  heard  and  determined 
by  the  magisti«te,  and  npon  such  hearing  the 
magistrate  at  the  request  of  the  respondent 
pursuant  to  sect.  17  of  the  Summary  Jurisdiction 
Act  1879,  committed  the  respondent  for  trial  at 
the  adjourned  borough  sessions. 

The  facts  were  as  follows : — 

The  appellant  was  the  solicitor  to  and  on  behalf 
of  the  Board  of  Trade,  and  the  respondent  was 
Abraham  Groldberg,  a  tailor,  carrying  on  business 
at  Yiotoria  Dock-road,  £. 

The  information  laid  by  the  appellant  charged 
that  the  respondent,  on  the  30th  May  1904,  in  the 
borongh  of  West  Ham,  not  then  being  in  His 
Majesty's  service,  and  not  being  duly  authorised 
by  law  for  the  purpose,  did  unlawfully  go  on 
board  the  British  ship  AeatUhva,  lying  at  D. 
Jetty,  Victoria  Dock,  which  yessel  had  arrived  at 
the  end  of  her  voyaee,  wiiJaout  the  permission  of 
the  master  of  the  ship,  before  the  seamen  law- 
fully left  the  ship  at  the  end  of  their  engage- 
ment or  were  discharged,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  : 
(sect.  218  of  the  Merchant  Shipping  Act  1894). 

On  the  bearing  of  the  information  before  the 
magistrate,  on  the  2nd  June  1904,  as  it  appeared 
to  him  that  the  respondent  was  liable  on  summary 
conviction  of  the  offence,  to  be  imprisoned  in  the 
first  instance  for  a  term  exceeding  three  months, 
after  the  charge  had  been  read  to  him  and  before 
the  same  was  gone  into,  the  magistrate  addressed 
the  respondent  to  the  following  effect,  as  required 
by  sect  17  of  the  Summary  Jurisdiction  Act 
1879:  "You  are  charged  with  an  offence  in 
respect  of  the  commission  of  which  you  are 
entitled,  it  you  desire  it,  instead  of  being  dealt 
with  summarily  to  be  tried  by  a  jury.  Do  you 
desire  to  be  tried  by  a  jurf  ?  "  and  the  magistrate 
added  to  such  address  the  statement  suggested 
by  the  section. 

The  respondent,  who  was  not  represented, 
claimed  to  be  so  tried. 

Upon  this  counsel  for  and  on  behalf  of  the 
appellant  objected  to  the  option  bein^  given  to 
the  respondent,  of  being  tried  by  a  jury.  In 
support  of  his  objection  he  contended :  First,  that 
sect.  680,  sub-sect.  1  (b),  of  the  Merchant  Shipping 
Act  1894,  which  prescribes  the  manner  of  prose- 
cution of  offences  against  sect.  218  of  the  Act, 
required  that  the  charge  must  be  dealt  with 
summarily,  and  that  the  magistrate  ought  there- 
fore to  have  heard  the  case,  and  not  to  have  sent 
it  to  the  borough  sessions ;  and  that  uny  pro- 
visions of  the  Summary  Jurisdiction  Acts  which 
give  an  option  to  the  defendant  in  certain  cases 
to  claim  to  be  tried  by  a  jury  did  not  apply  to 
prosecutions  governed  by  sect.  680,  sub-sect.  1  (i>), 
of  the  Merchant  Shipping  Act  1894.    Secondly, 


that  sect.  17  of  the  Summary  Jurisdiction  Act 
1879  did  not  apply  to  a  charge  which  was  punish- 
able by  "  a  fine,  or.  at  the  discretion  of  the  court, 
to  imprisonment  for  a  term  exceeding  three 
montlis,"  such  as  a  charge  under  sect.  218  of  the 
Merchant  Shipping  Act  1894,  which  is  punishable 
with  a  fine  not  exceeding  202.,  or  at  the  discretion 
of  the  court  with  imprisonment  for  any  term  not 
exceeding  six  months. 

In  support  of  his  contention  he  quoted  the  cases 
of  Carle  v.  EUcington  (56  J.  P.  359)  and  WUlianu  v. 
Wynne  (52  J.  P.  343),  but  the  magistrate  con- 
sidered that  these  oases  were  not  in  point,  and  did 
not  sapport  the  appellant's  contention,  inasmnoh 
as  in  Carle  v.  EVkngton  (u2>i  (up.)  it  was  simply 
held  that  sect.  17  did  not  extend  to  a  case  where 
more  than  three  months'  imprisonment  could  be 
given  for  nonpayment  of  a  fine,  but  only  applied 
where  the  offence  was  punishable,  as  in  this  case, 
by  imprisonment  in  the  first  instance,  and  in 
WiUiame  v.  Wynne  (ubi  sup.)  the  punishment  by 
imprisonment  in  the  first  instance  only  extended 
to  three  months. 

The  magistrate  overruled  the  appellant's  first 
objection,  because  he  was  of  opinion  that  as 
sect.  680,  sub-sect.  1  (6),  of  the  Merchant  Shipping 
Act  directed  that  the  offence  should  be  prosecatea 
summarily  in  manner  prescribed  by  the  Summary 
Jurisdiction  Acts,  such  Acts  applied  in  their 
entirety  to  this  prosecution,  and  that  sect.  17  of 
the  Summary  Jurisdiction  Act  1879  laid  impera- 
tively on  him  the  duty  of  informing  the  respondent 
of  his  right  to  a  trial  by  a  judge  and  jury  (see 
Reg.  V.  Cockshott ;  Ex  parte  Rickaby,  62  J.  P. 
325),  and  he  overruled  his  second  objection  because 
he  was  of  opinion  that  such  last- mentioned  section 
applied  to  all  cases  in  which  he  had  the  discre- 
tion to  impose  in  the  first  instance  more  than 
three  months'  imprisonment  for  the  offence,  and 
he  therefore  ruled  that  the  respondent  was 
entitled  to  be  tried  by  a  jury. 

The  evidence  for  the  appellant  was  then  heard 
by  the  magistrate,  and  on  that  evidence  he  com- 
mitted the  respondent  to  trial  at  the  adjourned 
borough  sessions,  and  he  bound  him  over  in 
his  own  recognisances  in  201.  to  appear  at  the 
sessions. 

The  question  for  the  opinion  of  the  court  was  : 
Whether  upon  the  facts  stated  the  magistrate  was 
right  in  determining  that  the  respondent  was 
entitled  to  claim  the  right  to  be  tried  by  a  jury 
under  sect.  17  of  the  Summary  Jurisdiction  Act 
1879,  and  in  committing  him  to  take  his  trial  at 
the  adjourned  sessions  for  the  borough  of  West 
Ham,  or  whether  he  ought  to  have  heard  the  case 
summarily  without  giving  the  respondent  the 
option  to  go  for  trial. 

If  the  court  should  be  of  opinion  that  the 
magistrate  was  right,  then  the  committal  to  the 
sessions  was  to  stand ;  but  if  he  was  wrong  in 
determining  that  the  respondent  was  entitled  to 
be  tried  by  a  jury,  and  that  the  magistrate  ought 
to  have  heard  the  case  summarily,  then  the  court 
were  to  remit  the  case  to  the  magistrate  with 
such  directions  as  they  might  think  fit  to  give, 
or  were  to  make  such  other  order  in  the  matter 
as  the  court  might  think  fit. 

The  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60)  provides : 

Sect.  218.  Where  a  ship  ii  abont  to  arrive,  is  aiiving, 
or  has  arrived  at  the  end  of  her  voyage,  and  any  person. 
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not  being  in  Her  Majesty's  serrioe  or  not  being  duly 
aatborised  hy  law  for  the  pnrpote — (a)  goes  on  board 
the  ahip,  withont  the  permUiijn  of  the  maater,  before 
the  aeamen  lawfully  leave  the  ihip  at  the  end  of  their 
«iigagement,  or  are  disofaarged  (whiohev^r  last  happens) ; 
or  (b)  being  on  board  the  ship,  remains  there  after  being 
warned  to  leave  by  the  master,  or  by  a  pclioe  offloer,  or 
by  any  offioer  of  the  Board  of  Trade  or  of  the  Cnstoma 
^  that  person  (hall  for  each  offence  be  liable  to  a  fine 
not  exceeding  twenty  ponnds,  or,  at  the  discretion 
of  the  oourt,  to  imprisonment  for  any  term  not  ex- 
ceeding six  months;  and  the  master  of  the  ship  or 
any  offioer  of  the  Board  of  Trade  may  take  him  into 
oastody,  and  deliver  him  np  forthwith  to  a  constable  t  J 
be  iaken  before  a  oonrt  oapable  of  taking  cognisance  of 
the  offence. 

Sect.  680  —  (Under  the  heading  "  Proiecntion  of 
Offences  ") — (I)  Sabjeot  to  any  special  provisions  of  this 
Act,  and  to  the  provisions  hereinafter  contained  with 
respeot  to  Scotland — (a)  An  offenoe  under  this  Act  de- 
olared  to  be  a  misdemeanonr  shall  be  punishable  by  a 
fine  or  by  imprisonment  not  ezoseding  two  years,  with 
or  without  hard  labour,  but  may,  instead  of  being  pro- 
secuted as  a  misdemeanonr,  be  prosecuted  summarily  in 
manner  provided  by  the  Summary  Jurisdiction  Acts,  and 
if  so  prosecnted,  shall  be  punishable  only  with  imprison- 
ment for  a  term  not  exceeding  six  months,  with  or  with- 
ont hard  laboor,  or  with  a  fine  not  exoeedingone  hundred 
ponnds ;  (b)  an  offenoe  under  this  Act  made  punishable 
with  imprisonment  for  any  term  not  exceeding  six 
months,  with  or  without  hard  labour,  or  by  a  fine  not 
exceeding  one  hundred  pounds,  shall  be  proseouted 
■ommaiilyin  manner  provided  by  the  Summary  Jurisdic- 
tion Acts.  (2)  Any  offence  committed  or  fine  recoverable 
under  a  by-law  made  la  pursuance  of  this  Act  may  be 
proseouted  or  recovered  in  the  same  manner  ka  an  offence 
or  fine  under  this  Act. 

Sect.  681  (1).  The  Summary  Jurisdiction  Acts  shall, 
40  far  as  applicable,  apply — (a)  to  any  proceeding  under 
this  Act  before  a  oourt  of  summary  jurisdiction,  whether 
connected  with  an  offence  punishable  on  summary  oon- 
viotion  or  not ;  and  (ft)  to  the  trial  of  any  oase  before 
one  justice  of  the  peace,  where,  under  this  Act,  such  a 
justice  may  try  the  oase. 

The  Summary  Jurisdiotion  Act  1879  (42  &  43 
Vict.  c.  49)  provides  : 

Sect.  17  (1).  A  person  when  charged  before  a  oourt  of 
summaiT  jurisdiction  with  an  offenoe,  in  respect  of  the 
>oommission  of  which  an  offender  is  liable  on  summary 
conviction  to  be  imprisoned  for  a  term  exceeding  three 
months,  and  which  is  not  an  assault,  may,  on  appearing 
before  the  oourt,  and  before  the  charge  is  gone  into  but 
not  afterwards,  olaim  to  be  tried  by  a  jury,  and  there- 
opon  the  oourt  of  summary  jurisdiction  shall  deal  with 
the  case  in  all  respects  as  if  the  accused  were  charged 
with  an  indictable  offence  and  not  with  an  offence 
punishable  on  summary  conviction,  and  the  offenoe  shall 
as  respects  the  person  so  charged  be  deemed  to  be  an 
indictable  offenoe,  and,  if  the  person  so  charged  is  com- 
mitted for  trial,  or  bailed  to  appear  for  trial,  shall  be 
prosecuted  accordingly,  and  the  expenses  of  the  prose- 
cution shall  be  payable  as  in.  cases  of  felony.  (2.)  A 
oonrt  of  summary  jurisdiction,  before  the  charge  is  gone 
into  in  respeot  of  an  offenoe  to  which  this  section 
applies,  for  the  purpose  of  informing  the  defendant  of 
his  right  to  be  tried  by  a  jury  in  pursuanoe  of  this 
section,  shall  address  him  to  the  following  effect :  "  You 
are  charged  with  an  offenoe  in  respeot  of  the  commis- 
sion of  which  you  are  entitled,  if  yon  desire  it,  instead 
of  being  dealt  with  summarily,  to  be  tried  by  a  jury ; 
do  you  desire  to  be  tried  by  a  jury  P "  with  a  statement, 
if  the  oourt  think  such  statsment  desirable  for  the 
information  of  the  person  to  whom  the  question  is 
addressed,  of  the  meaning  of  being  dealt  with  summarily, 
and  of  the  aisizes  or  sessions  (as  the  oase  may  be)  at 
which  such  person  will  be  tried  if  tried  by  a  jury. 


The  Attomey-Oeneral  (Sir  Robert  B.  Finlsy, 
K.G.  (Henry  Buiton  and  H.  Stuart  Moore  with 
him)  for  the  appellant. — The  question  is  whether 
the  defendant  was  entitled  to  claim  to  be  tried  by 
a  jury,  or  whether,  as  the  Board  of  Trade  allege, 
he  was  liable  to  be  tried  summarily.    It  turns  on 
sect.   630  of  the  Merchant  Shipping  Act,  and 
sub- sect.    1    (6)    is    the   important   clause,   and 
sect.  681  also  throws  some  light  on  the  matter. 
The  offence  charged  against  the  defendant  was 
the  offence  under  sect.  218  of  the  Act,  known  as 
crimping.    The  right  to  a  trial  by  jury  is  claimed 
under  sect.  17  of  the  Summary  Jurisdiction  Act 
1879.     [Lord  Alvebstonb,  C.J. — There  being 
the  liability  to    imprisonment  for  a  term   ex- 
ceeding three  months,  why  is  the  defendant  not 
entitled  to  be  tried  by  a  jury  P]  Because  sect.  680, 
sub-sect.  1  (b),  says  that  the  offence  "  shall  be  prose- 
cuted summarily,"  and  in  the  "  manner  provided 
by  the  Summary  Jurisdiction  Acts."    Thi4  being 
a  case  in  which  it  is  vital  that  the  proceeding 
and  the  trial  should  be  taken  at  once,  the  Legis- 
lature has  provided  that  the  accused  shall  ba 
tried  summarily  and  at  once  in  the  way  provided 
by  the  Summary  Jurisdiction  Acts.    It  is  con- 
ceded that  there  being  a  liability  to  imprisonment 
for  six  months,  sect.  17  of  the  Summary  Juris- 
diction Act  1879  would  apply  apart  from  the 
provision  in  sect.  680  of  the  Merchant  Shipping 
Act>  which  is  substantially  the  same  as  tbe  corre- 
sponding provision  in  sect.  518  (3)  of  the  Merchant 
Shipping  Act  1854.    Effect  must  be  given  to  the 
words  "  shall  be  prosecuted  summarily  " ;  and  it 
is  essential  that  it  should  be  so,  as  otherwise  if 
the  ship  were  to  depart  there  would  be  a  failure 
of  justice.    It  is  important  for  shipping  purposes 
that  the  matter  should  be  quick.  In  sub-sect  1  (a) 
of  sect.  680,  under  which  the  accused  may  receive 
imprisonment  up  to  two  years,  the  word  "  may " 
is  used — the  offence  "  may  "  be  prosecuted  sum- 
marily ;  whereas  under  (6)   the  word  "  shall "  is 
used — the  offence  "  shall "  be  prosecnted   sum- 
marily.   The  use  of  the  word  "  may  "  in  the  first 
clause  makes    all    the   difference,  and  the  fact 
that  in  the  second  clause — olaase  (6) — the  Legis- 
lature change  the  language  into  the  imperative 
form,  and  say  that  for  offences  under  clause  (b) 
the   offenoe  "shall"    be  prosecuted  summarily, 
makes  all  the  difference.      Under  that  clause  tbe 
necessities  of  the  prosecution  are  more  in  view, 
and  it  would  not  be  giving  effect  to  the  whole  of 
the  language  and  to  the  difference  in  the  language 
in  these  two  clauses  to  uphold  the  magistrate's 
decision.    Sect.  681  also  tends  to  show  that  the 
intention  was  to  have  the  whole  proceeding  sum- 
marily disposed  of.    The  Act  has  said  that  the 
defendant  "shall"  be  dealt  with  summarily,  but 
the  magistrate  has  said  that  he  shall  be  dealt 
with  summarily  only  at  his  option ;  and  the  Act 
has  said  that  the    offence  shall  be  prosecnted 
summarily.    "  Prosecution  "  means  a  groat  deal 
more  thsm  charging  a  person,  as  the  magistrate 
has  found ;  it  includes  everything  np  to  tEe  final 
result.     [Lord  Alverstonk,  C.J. — If  your  con- 
tention is  correct,  then  I  do  not  see  the  necessity 
of  having  both  clauses  (a)  and  (b).]    There  are 
cases  on  this  point    as  to  the  summary  juris- 
diction, but  they  do  not  throw  much  light  on 
the  question,  as  the  word  used  is  "may";  bnt 
in  sect.  144  of  the  Factory  and  Workshop  Act 
1901,  we  have  an  instance  of  the  word  "shall" 
being  used. 
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Colam  for  the  respondent. — The  decision  of  the 
magistrate  was  right.  If  a  statute  merely  prohibits 
an  act,  then  the  pi-oceeding  is  by  indictment,  and 
not  by  summary  conviction,  as  summary  convic- 
tion is  merely  a  creature  of  statute.  There  is 
the  contrast  between  the  use  of  the  words  "  may  " 
and  "  shall "  in  clauses  (a)  and  (6),  and  whereas 
under  clause  (a)  the  proceedings  may  be  begun 
under  the  Summary  Jurisdiction  Acts,  under 
clauEO  (b)  they  must  be  begun  under  these  Acts. 
To  the  words  in  clause  (6) :  "  shall  be  prosecuted 
summarily  in  manner  provided  by  the  Summary 
Jurisdiction  Ants,"- the  learned  Attorney-Gteneral 
wants  to  read  in  the  words  "  with  the  exception 
of  sect.  17  of  the  Summary  Jurisdiction  Act  of 
1879."  If  the  Legislature  had  meant  or  intended 
that  sect.  17  should  not  apply  in  this  case,  then 
they  would  have  put  in  some  such  words  as  "  with 
the  exception  of  sect.  17  of  the  Summary  Juris- 
diction Act  1879,"  which  they  have  not  done.  [He 
was  stopped.] 

Lord  Altebbtonb,  G.J. — ^The  point  raised  in 
this  case  is  certainly  one  of  imjmrtance,  and  I 
can  see  many  grounds  for  supposing  that  it  is  a 
very  desirable  thing  to  legislate  from  the  point 
of  view  that  at  any  rate  many  of  the  ofEences 
under  the  Merchant  Shipping  Act  should  be  dealt 
with  in  a  summary  manner  ;  but  it  seems  to  me 
that  to  effect  that  object  requires  clearer  lan- 
guage than  is  used  in  this  section — sect.  680. 
There  existed  at  the  time  the  Merchant  Shipping 
Act  of  1894:  was  passed,  and  had  been  existing  for 
nome  fifteen  years  before  that  Act  was  passed, 
the  procedure  of  the  Summary  Jurisdiotion  Act 
of  1879,  which,  in  sect.  17,  gives  a  right  to  any 
person  charged  before  a  court  of  summary  juris- 
diction with  an  offence,  for  the  commission  of 
which  he  is  liable  on  summary  conviction  to  be 
imprisoned  for  more  than  three  months,  with 
certain  exceptions,  a  right  to  demand  trial  by 
jury.  Before  the  charge  is  gone  into  in  respect 
of  an  offence  to  which  that  section  applies,  the 
defendant  must  be  addressed  by  the  court  of  sum- 
mary jurisdiction  for  the  purpose  of  informing 
him  of  his  right  to  be  tried  by  a  jury  in  pur- 
suance of  that  section,  and  we  have  had  to  decide 
in  aiccordance  with  previous  oases,  that  if  the 
defendant  is  not  so  addressed  by  the  court,  and  is 
convicted  by  the  court  of  summary  jurisdiction, 
the  conviction  is  bad.  In  the  year  1894  the 
Legislature,  in  sect.  680  of  this  Act,  adopted 
somewhat  new  language,  because  I  do  not  think 
that  any  argument  can  be  founded  upon  the 
comparison  of  this  section  with  the  corresponding 
section — sect.  518,  sub-sect.  3— of  the  Merchant 
Shipping  Act  of  1854,  and  in  sub-sect.  1  (a)  of 
«ect.  680,  said  that  an  offence  under  the  Act, 
'declared  to  be  a  misdemeanour,  should  be  punish- 
able with  a  punishment  not  exceeding  two  years' 
imprisonment,  but  might,  instead  of  being  pro- 
secuted as  a  misdemeanour,  be  prosecuted  sum- 
marily in  manner  provided  by  the  Summary 
Jurisdiction  Acts,  in  which  case  the  punishment 
«honId  be  brought  down  to  a  term  of  imprison- 
ment not  exceeding  six  months.  Then  the 
section  provides  in  general  terms  in  clause  (b) 
that  an  offence  under  the  Act  punishable 
with  imprisonment  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  1002.,  shall  be  pro- 
eecated  summarily  in  manner  provided  by  the 
Summary  Jurisdiction  Acts;  or,  in  other  words, 
that  the  procee'^ings   in    such  cases    shall   be 


commenced  in  the  way  coatemplated  by  those 
Summary  Jurisdiction  Acts.  The  Attorney- 
General  has  pressed  upon  the  court  that  the 
words  "  prosecuted  summarily "  mean  that  the 
prisoner  or  the  person  charged  with  the  offence 
shall  be  prosecuted  summarily  to  the  final  result, 
and  shall  not  get  the  benefit  of  sect.  17  of  the 
Summary  Jurisdiction  Act  1879,  but  that  the 
prosecution  must  go  on  to  the  end  summarily. 
However  desirable  that  result  may  be,  and  I  do 
not  deny  that  it  may  be  desirable,  I  think  in  a 
matter  relating  to  a  code  of  criminal  prosecution 
or  procedure,  which  is  imported  by  reference,  and 
properly  so,  it  would  require  stronger  words 
than  are  used  in  sect.  680  to  deprive  a 
person  of  a  right  to  be  tried  by  a  jury, 
which  be  only  has  in  case  of  offences  where 
the  punishment  exceeds  three  months'  im- 
prisonment. I  cannot  myself  think  that  the  words 
in  sect.  681  enable  us  to  limit  or  rather  to  give 
to  the  word  "shsU"  the  meaning  which  the 
learned  Attorney- Greneral  contends  for;  but  I 
think  that  that  section  is  clearly  required  for  the 
purpose  of  applying  the  Summary  Jurisdiction 
Acts  to  certain  classes  of  offences  and  proceedings 
and  trials  which  require  special  legislation.  In 
my  opinion,  therefore,  the  language  of  sub- 
sect.  1  (6)  of  sect.  680  is  not  suflScient  to  prevent 
sect.  17  nf  the  Summary  Jurisdiction  Act  of 
1879  from  applying  to  summary  prosecutions' 
under  that  sub-section.  I  bear  in  mind  the 
answer  given  — no  doubt  properly  —  by  the 
Attorney- General  in  answer  to  a  question  put 
by  me,  that  sub-sect,  (b)  was  required  in  order  to 
make  these  offences  triable  by  a  court  of  sum- 
mary jurisdiction.  Therefore  I  think  that  the 
words  "  shall,  be  prosecuted  summarily  "  are  not 
sufficient  to  deprive  the  prisoner  of  the  right 
to  be  tried  by  a  jury,  whica  the  learned  magis- 
trate decided  he  had  in  this  case.  In  my 
opinion,  therefore,  the  case  has  been  properly 
dealt  with  in  being  sent  to  be  tried  at  quarter 
sessions. 

Ebnnedt,  J. — ^I  am  of  the  same  opinion. 

PHILUMOBB.J.-I  agree,   ^p^^^j  di.mt«.ei.    . 

Solicitor  for  the  appellant,  Solicitor  to  the  Board 
of  Trade. 

Solicitors  for  the  respondent,  C.  V.  Young  and 
Son. 


Thurtday,  July  14. 

(Before  Lord  Altbbstone,  C.J.,  Kennbdt  and 
Phillihobb,  JJ.) 

Soliciiob  to  the  Boabd  oi*  TBA.DB  (app.)  «. 
Abbahahs  (resp.).  (a) 

Shipping — Crimping  —  Foreign  ship —  Unautho- 
rised  person  going  on  board — Foreign  ship  arriv- 
ing at  British  port,  though  not  at  end  of  voyage— 
"End  (if  their  voyage" — Order  in  Couneil — 
Merchant  Shipping  Act  1894  (57  *  58  Viet. 
c.  60),  ««.  218,  219. 

Sect.  218  cf  the  Merchant  Shipping  Act  1894  mdket  ^ 
it  an  offence,  inhere  a  ship  is  about  to  arrive,  i$ 
arriving,  or  has  arrived  at  the  end  of  her  voyage, 
for  any  unauthorised  person  to  go  on  board  the 
ship,  vnthout  the  permission  of  the  master, "  before 
the  teamen  lawfuUy  leave  the  ship  at  the  end  of 

(a)  BaporMd  by  W.  W.  Obs,  Eaq.,  B»niiMt-«(-Lkw. 
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{heir  engotgemeni  or  are  diteharged " ;  and 
teet.  219  endbleB  the  Crown,  where  an  arrange- 
ment hat  been  made  between  this  country  and 
a  foreign  country  whose  government  U  deeirout 
that  the  provitioni  of  teet.  218  thould  apply  to 
unauthorieed  persona  going  on  board  ships  of 
that  foreign  country  loithin  the  British  terri- 
torial juntdietion,  by  an  Order  in  Council  to 
order  that  those  provisions  shall  apply  to  the 
ships  of  that  foreign  country,  and  have  effect 
"  as  if  the  ships  of  that  country  arriving,  about 
to  arrive,  or  having  arrived  at  the  end  of  their 
voyage,  were  British  ships," 
Held,  Mat  a  foreign  ship  to  which  the  above  pro- 
visions have  been  applied  by  an  Order  in  Council, 
arrives  at  the  end  of  her  voyage  within  the 
meaning  of  the  seetiion  and  comes  within  the 
above  provisions,  when  in  the  course  of  her 
voyage  she  arrives  at  any  British  port,  aUhovgh 
that  may  ruit  be  the  end  of  the  voyage  for  which 
the  crew  signed  articles. 

Gasb  stated  by  the  metropolitan  police  magia- 
trate  sittinf;  at  Thameg  Police-oourt. 

On  the  22ad  Deo.  1903  complunt  was  made  by 
the  Solicitor  to  the  Board  of  Trade  (hereioaiter 
called  the  appellant),  on  behalf  of  that  board, 
against  Frank  Abraliams  (the  respondent)  for 
(hat  the  respondent  at  the  Regent's  Canal  Dock, 
otherwise  known  as  the  Limehonse  Basin,  not 
then  being  in  His  Majesty's  serrioe  and  not  beint; 
duly  anthorised  by  law  for  the  purpose,  unlawfully 
did  go  on  board  the  Norwegian  ship  the  Sogne- 
dalen,  then  being  within  British  territorial  juris- 
diction, without  the  permission  of  the  master  of 
the  ship,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  proTided,  to  wit,  the  Merchant 
Shipping  Act  1B94,  ss.  218  and  219,  and  an  Order 
in  Council  dated  the  25th  Oct.  1881. 

The  cause  was  duly  heard  and  determined  by 
the  magistrate,  who  upon  such  hearing,  dismissed 
the  complaint. 

Upon  the  hearing  of  the  complaint  the  magis- 
trate found  the  following  facte : — 

(1)  The  Norwegian  ship  Sognedalen  of  Frederikatad 
arrived  from  that  port  at  the  Regent's  Canal  Dook,  or 
Limehonae  Basin,  in  the  port  of  London,  within  British 
territorial  jnriadiotion  on  the  18th  Deo.  1903. 

(2)  On  tiie  same  day  the  respondent,  who  was  not  a 
person  in  His  Majesty's  Berrios,  nor  was  dnly  anthor- 
ised by  law  for  the  purpose,  went  on  board  the  ship 
without  the  permisaion  of  the  master  before  the  seamen 
lawfully  left  the  ship  at  the  end  of  their  engagement, 
or  were  diaoharged. 

(3)  The  agreement  relating  to  the  serrice  of  the  orew 
on  board  the  ship  rendered  into  the  English  language 
was  as  follows :  "  Crew  list  for  barque  Bognedalen 
belonging  to  Frederikatad,  of  596  tons  register,  bound 
from  here  to  London  and  further." 

(4)  An  Order  in  Council,  dated  the  25th  Oob.  1881, 
reciting  aeota.  5  and  6  of  the  Merchant  Seamen  (Payment 
of  Wages  and  Bating)  Act  1880,  and  declaring  that  the 
5th  section  of  that  Aot  should  apply  to  S<rediah  and 
Norwegian  ships  was  proved.  A  oopy  of  the  order  was 
attached  to  and  was  part  of  this  case. 

(5)  By  aeot.  5  of  the  Merchant  Seamen  (Payment  of 
Wages  and  Rating)  Aot  1880,  it  was  enacted  as  follows  : 
"  Where  a  ship  is  about  to  arrive,  ia  arriving,  or  has 
arrived  at  the  end  of  her  voyage,  every  person  not  being 
in  Her  Majesty's  service,  or  not  being  duly  authorised 
by  law  for  the  purpose,  who  goes  on  board  the  ship 
withont  the  permisaion  of  the  maater  before  the  aeamen 
lawfully  leave  the  ahip  at  the  end  of  their  ecgtgement 
or  are  discharged,  shall  for  every  snoh  offence  be  liable 


on  snmnukiy  ocnviotion  to  a  fine  not  exoeeding  twenty 
poonds,  or,  at  the  discretion  of  the  ooort,  to  impriaanmsnt 
for  any  term  not  exceeding  six  months." 

(6)  Sect.  6  of  the  same  Act  was  as  followB :  "  Whn- 
ever  it  is  made  to  appear  to  Her  Majesty  (1)  that  the 
Government  of  any  foreign  country  has  provided  that 
unauthorised  persons  going  on  board  of  Britiih  ships 
which  are  about  to  arrive  or  have  arrived  within  its 
territorial  jurisdiction  shall  be  subject  to  proviaiau 
similar  to  the  provisions  contained  in  the  last  preceding 
section  as  applicable  to  persona  going  on  board  Britiah 
ahipa  at  the  end  of  their  voyages;  and  (2)  that  the 
Qovernment  of  such  foreign  country  is  deairoua  that  the 
provisions  of  the  said  section  shall  apply  to  nnanthoriaed 
persons  going  on  board  of  ships  belonging  to  snoh 
foreign  conntrr  within  the  limits  of  British  territorial 
jurisdiction.  Her  Majesty  may  by  Order  in  Connoil 
declare  that  the  provisions  of  the  said  last  preoeding 
section  shall  apply  to  ships  of  snoh  country,  and 
thsrenpon,  so  long  as  the  order  remains  in  force, 
those  provisions  shall  apply  and  have  effect  as  if 
the  ahips  of  snoh  ooontry  were  British  ships  arriving, 
about  to  arrive,  or  whidk  had  arrived  at  the  end  of  their 
voyage." 

The  Order  in  Council,  dated  the  25th  Oct  1881,  ws» 
as  follows : 

"  Whereas  by  sect.  5  of  the  Merchant  Seamen  (Paj- 
ment  of  Wages  and  Bating)  Aot  1880  it  is  proridel 
that  where  [the  section  was  then  set  out] 

"  And  whereas  bj  aect.  6  of  the  said  Act  it  is  further 
provided  that  [sect.  6  was  then  set  out.^ 

"  Aud  whereas  it  has  been  made  to  appear  to  Her 
Majesty — That  the  Government  of  Sweden  and  Norway 
has  provided  as  aforeaaid,  and  is  desirous  that  the 
provisions  of  the  said  fifth  section  shall  apply  to  nn- 
anthoriaed peraona  going  on  board  of  Swedish  and 
Norwegian  ahipa  within  the  limits  of  British  territorial 
jurisdiction ; 

"  Now  therefore.  Her  Majesty,  by  virtue  of  the  power 
veated  in  her  by  the  aaid  recited  Act,  and  by  and  with 
the  advice  of  her  Privy  Conncil,  ia  pleased  to  declare 
that  the  provisions  of  the  said  recited  5th  section  of 
the  Merchant  Seamen  (Payment  of  Wages  and  Bating) 
Aot  1880  shall  apply  to  Swediah  and  Norwegisa 
ships." 

(7)  The  above  recited  s3ations  have  besn  repealed  \>j 
the  Merchant  Shipping  Act  1894,  but  by  aect.  745 
thereof  the  aforeaaid  Order  in  Connoil  oontinnsa  in 
force  as  if  it  had  been  made  under  the  last  mentianed 
Act. 

(8)  Sects.  218  and  219  of  the  Merohant  Shipping  Act 
1894  are  to  the  same  effect  and  almost  in  the  same  words 
as  sects.  5  and  6  of  the  repealed  sections  of  the  aforessid 
Act  of  1880,  save  that  the  oondnding  words  of 
sect.  219  read :  "  Her  Majesty  in  Council  may  order 
that  those  proviaions  shall  apply  to  the  ships  of  that 
foreign  country  and  have  effect  as  if  the  ships  of  thst 
country  arriving,  about  to  arrive,  or  having  arrived  at 
the  end  of  their  voyage  were  British  ships." 

(9)  It  was  contended  on  behalf  of  the  respondent  thst 
as  the  crew  had  signed  for  a  voyage  to  London  and 
further,  the  Bognedalen  had  not  arrived  at  the  end  of 
her  voyage  within  the  meaning  of  sects.  218  and  219  of 
the  Merchant  Shipping  Aot  1894,  for  that  the  voyage 
therein  mentioned  must  be  oonstrned  to  mean  the  fall 
or  round  voyage  for  which  the  crew  had  agreed  to  serve, 
and  on  the  completion  of  which  they  would  be  paid  off 
and  not  as  the  ^p's  passage  from  one  port  to  another, 
and  that  therefore  no  offence  had  been  committed  by 
the  reapondent. 

(10)  It  was  contended  by  counsel  on  behalf  at  th» 
appellant :  (a)  That  the  word  "  voyage  "  munt  be  con- 
strued to  mean  the  voyage  or  passage  of  a  ship  from  one 
port  to  another,  and  that  the  arrival  of  a  ship,  whether 
British  or  foreign,  at  one  port  from  another  was  the  end 
of  the  voyage  contemplated  by  sects.  218  and  219  of  ths 
Merchant  Shipping  Aot  1894,  irrespective  of  the  voyage 


Digitized  by 


Google 


Deo.  17,  1904.] 


THE  LAW  TIMES. 


[VoL  xci.— 496 


K.B.  DiT.]      SoLiciTOB  TO  TRK  BOL&D  ov  TBA.DX  (app.)  V.  AsBi^HAMS  (resp.).      [K.B.  DiT. 


in  Telation  to  whioh  the  orew  bad  aipmed  artioles ; 
<b)  that  aa  regards  foreign  ships,  at  all  events,  the 
Legislatare  intended  the  word  "voyage "  to  have  the 
aforeaaid  meaning,  otherwise,  aa  a  foreign  ship  never  or 
larsly  finished  her  roond  voyage  within  the  territorial 
jniiediotion,  the  Aot  with  regard  to  them  wonld  be 
inoperative.  Further,  that  snch  intention  was  manifest 
from  the  words  of  the  aforesaid  Order  in  Council — to 
wit:  "  Those  provisions  shall  apply  and  have  effect  as  if 
the  ships  of  snch  oonntry  were  British  ships  arriving, 
•bont  to  arrive,  or  whioh  bad  arrived  at  the  end  of  their 
voyage."  (c)  That  having  regard  to  sect.  219  (a)  of  the 
Merohant  Shipping  Aot  1894,whsre  the  words  territorial 
jnrisdiotion  are  mentioned,  and  that  the  same  words 
appealed  in  seot.  6,  sub-seot.  1,  of  the  Merohant  Seamen 
<Payment  of  Wages  and  Batiog)  Act  1880,  and  also  that 
the  Aot  of  1894  was  one  for  consolidating  and  not  for 
•mending  the  Acts  relating  to  merohant  shipping,  and 
•a  by  the  aforesaid  Act  the  validity  of  the  aforesaid 
Order  in  Coancil  was  saved,  it  was  the  intention  of  the 
Iiegislatnre  to  have  re-enaoted  verbatim  the  oonolading 
words  of  sect.  6  of  the  Aot  of  1880 — to  wit,  the  words  "  as 
if  the  ships  of  that  conntry  were  British  ships  arriving, 
•boot  to  arrive,  or  which  had  arrived  at  the  end  of  their 
▼oyage,"  and  tiiat  the  oonolnding  words  of  sect.  219  of 
tlie  Aot  of  1894  should  be  oonstmed  aooordingly,  that  ia 
^  say,  by  reading  the  worda  "  were  British  ships " 
l)efore  the  word  "  arriving."  (c2)  That  the  respondent 
iiad  oommitted  an  offence  within  the  meaning  of 
«eot.  218  of  the  Merchant  Shipping  Aot  1894. 

The  magietrate  was  of  opinion  that  the  words 
'"  end  of  their  voyage  "  in  sect.  219  of  the  Merchant 
Shipping  Act  1894  mnst  be  held  to  mean,  both  as 
regards  British  and  foreign  ships,  the  completion 
of  that  voyage  for  which  the  crew  had  sieued 
articles,  and  on  the  completion  of  which  they 
wonld  be  paid  off,  and  as  the  crew  of  the 
Sognedalen  had  signed  articles  "for  a  voyage 
to  London  and  farther,"  the  arrival  of  that 
▼eesel  at  the  Regent's  Canal  Dock,  although 
within  British  territorial  jimsdiotion,  was  not  an 
arrival  at  the  end  of  her  voyage  within  the  mean- 
ing of  sect.  219  of  the  Merchant  Shipping  Act 
1E@4,  and  that  consequently  no  offence  had  been 
committed  contrary  to  the  provisions  of  sect.  218 
■at  that  Act,  and  he  accordingly  dismissed  the 
«omplaint,  as  hereinbefore  mentioned. 

The  question  for  the  opinion  of  the  oonrt  was 
whether  the  determination  of  the  magistrate 
based  on  his  oonstrnction  of  the  aforesaid  sections 
■of  the  Merchant  Shipping  Act  1894  was  correct 
in  point  of  law. 

If  the  court  should  answer  this  question  in  the 
«£Brmative,  his  determination  was  to  stand ;  other- 
wise the  case  waa  to  he  remitted  to  him  to  convict 
the  respondent. 

The  Merchant  Shipping  Aot  1894  (57  &  58 
"Vict  c.  60) — which  was  "  an  Act  to  consolidate 
Enactments  relating  to  Merchant  Shipping" — 
{irovides : 

Sect.  218.  Where  a  ship  is  abont  to  arrive,  is  arriv- 
iag,  or  has  arrived  at  the  end  of  her  voyage,  and  any 
fttBoa,  not  being  in  Her  Majesty's  servioe  or  not  being 
-duly  authorised  by  law  for  the  purpose,  (a)  goes  on 
4>oaid  the  ship,  withoat  the  permission  of  the  master, 
4>efoTe  the  seamen  lawfully  leave  the  ship  at  the  end 
•of  their  engagement,  or  are  discharged  (whichever  last 
■happens) ;  or,  (6)  being  on  board  the  ship,  remains 
<there  after  being  warned  to  leave  by  the  master,  or  by 
•  polio*  officer,  or  by  any  offioer  of  tiie  Board  of  Trade 
«r  of  tiie  oustoma,  that  person  shall  for  eaoh  offence  be 
liable  to  a  fine  not  exceeding  twenty  pounds,  or,  at  the 
diserelion  of  the  oonrt,  to  imprisonment  for  any  term 
■iet«Koeedug^  six  months;  and  the  master  of  the  ship 


or  any  ofBcer  of  the  Board  of  Trade  may  take  him  into 
onstody,  and  deliver  him  up  forthwith  to  a  constable  to 
be  taken  before  a  oonrt.capable  of  taking  cognisance  of 
the  offence. 

Beat.  219.  Whenever  ib  is  made  to  appear  it  Her 
Majesty  that  the  Government  of  a  foreign  ooantry  (a) 
has  provided  that  un  anchorised  persons  going  on  board 
British  ships  whioh  are  abont  to  arrive  or  have  arrived 
within  its  territorial  jurisdiction  shall  be  snbjeot  to 
provisions  similar  to  those  of  the  last  preceding  section 
which  are  applicable  to  persons  going  on  bou-d  British 
ships  at  the  end  of  their  voyages ;  and  (b)  is  desirous  that 
the  provisions  of  the  said  seotion  shall  apply  to  no- 
authorised  persons  going  on  board  ships  of  that  foreign 
country  wiUiin  British  territorial  jurisdiction,  Her 
Majesty  in  Connoil  may  order  that  those  provisions  shall 
apply  to  the  ships  of  that  foreign  oocmtry,  and  have 
effect  as  if  the  ships  of  that  oonntry  arriving,  abont  to 
arrive,  or  having  arrived  at  the  end  of  their  voyage 
were  British  ships. 

Sect.  745  (1).  TheActamentionedinthetwentr-seoond 
aohednle  to  this  Act — amongst  them  being  the  Merchant 
Seamen  (Payment  of  Wages  and  Bating)  Aot  1880 — are 
hereby  repealed  to  the  extent  specified  in  the  third 
column  of  that  schedule.  Provided  that  (a)  any  Order 
in  Cuunoil,  licence,  certificate,  by-law,  rale,  or  regula- 
tion made  or  granted  under  any  enactment  hereby 
repealed  shall  continue  in  force  as  if  it  had  been  made 
or  granted  nnder  this  Act.  (c)  Any  document  referring 
to  any  Aot  or  enactment  hereby  repealed  shall  be  oon- 
stmed to  refer  to  this  Act,  or  to  the  oorresp,ondii!g 
enactment  of  this  Act. 

The  Attomey-General  (Sir  Bobert  B.  Finlay. 
K.C.)  (Henry  Sutton  and  Howard  Smith  with 
him),  for  the  appellant. — The  case  raises  an  im- 
portant question  under  sect.  219  of  the  Merchant 
Shipping  Act  1894,  whioh  supplements  the  218th 
seotion,  for  the  purpose  of  applying  the  provisions 
of  the  latter  section  to  foreign  ships ;  and  also  a 
question  as  to  the  effect  of  an  Order  in  Council 
made  under  the  Merchant  Seamen  (Payment  of 
Wages  and  Bating)  Act  1880,  before  the  Aot  of 
1894  was  passed,  which  it  is  important  to  observe 
was  merely  a  consolidation  Aot.  It  is  necessary 
to  refer  to  the  terms  of  tiie  Act  of  1880.  of  the 
Order  in  Council,  and  of  the  Aot  of  1894.  The 
charge  was  one  of  improperly  boarding  a  foreign 
ship  and  crimping  on  board  a  foreign  ship ;  and 
if  the  contention  of  the  respondent  that  the 
offence  can  be  committed  with  regard  to  a 
foreign  ship  only  if  the  foreign  ship  is  going 
to  end  its  voyage  in  this  conntry  is  sustained, 
it  will  reduce  sect.  219  to  a  nulUty.  The  Act 
of  1880  was  repealed  by  the  Aot  of  1894, 
bnt  it  is  necessary  to  refer  to  sects.  5  and  6  of 
that  Act.  Sect.  5  simply  refers  to  British  ships, 
and  it  was  in  the  case  of  foreign  ships  that  the 
Order  in  Council  was  made  under  sect.  6,  and 
nnder  that  section  it  is  expressly  said  that  so 
long  as  an  Order  made  nnder  that  section  remains 
in  force,  the  foreign  ships  of  that  countrr  are  to 
be  treated  in  the  same  way  as  British  ships 
arriving  at  the  end  of  their  voyage.  Under  sub- 
sect.  1  of  sect.  6,  whioh  deals  with  British  ships 
arriving  in  foreign  countries,  it  is  obvious  that 
that  cannot  lelate  to  the  end  of  their  voyage;  it 
is  the  case  of  a  British  ship  going  to  a  foreign 
port,  and  the  words  of  the  sub-section  are,  British 
ships  which  are  about  to  arrive  or  have  arrived 
"  within  its  territorial  jurisdiction,"  and  under 
that  sub-section  British  ships  which  have  arrived 
"  within  the  territorial  j  urisdiction  "  of  the  foreign 
conntry  are  to  be  dealt  with  as  if  they  wei-e 
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British  ships  arriving  "at  the  end  of  their 
Toyaices,"  Which  are  the  words  nsed  in  sect.  5. 
The  Order  in  Connoil  being  made  under  sect.  6, 
it  is  perfectly  clear  that  nnder  that  Order,  nntil 
the  Act  of  1894,  as  soon  as  the  foreign  ships,  to 
which  the  Order  applied,  got  within  British  terri- 
torial waters,  they  were  dealt  with  as  if  they  were 
British  ships  arriving  at  the  end  of  their  voyage. 
Then  coming  to  the  Act  of  1894,  it  is  submitted 
that  the  Act  of  1894  has  not  altered  the  law  in 
this  respect.  The  title  of  the  Act  is  an  "  Act  to 
consolidate  enactments  relating  to  merchant 
shipping."  It  was  not  an  Act  to  consolidate  and 
amend,  bat  it  was  an  Act  to  consolidate  simply. 
Sect  218  is  for  all  purposes  identical  with  sect.  5 
of  the  Act  of  1880 ;  and  sect.  219  is  in  substance  the 
same  as  sect.  6  until  tbe  last  sentence  is  reached. 
The  last  sentence  runs  thus :  "  As  if  the  ships  of 
that  country  arriving,  .  .  .  at  the  end  of  their 
voyage,  were  British  ships."  The  last  sentence 
in  sect.  6,  sub-seot.  2,  of  the  Act  of  1880,  ran  thas : 
"As  if  the  ships  of  such  countir  were  British 
ships  arriving,  ...  at  the  end  of  their  voyage." 
There  is  thus  a  transposition  of  the  words  "  were 
British  ships  "  ;  and  instead  of  having  the  words 
"  as  if  the  ships  of  such  country  were  British 
ships  arriving  at  the  end  of  their  voyage,"  we 
now  have  in  the  Act  of  1894  "  as  if  the  snips  of 
that  country  arriving  at  the  end  of  their  voyage 
were  British  ships,"  tbe  words  "  were  British 
ships  "  coming  at  the  end  of  the  sentence.  It  is 
said  that  this  transposition  has  the  effect  of  pre- 
venting the  Order  in  Council  from  applying 
unless  the  foreign  ships  arriving  at  the  British 
port  are  there  ending  their  voyage.  It  is  sub- 
mitted that  the  transposition  of  those  words 
has  made  no  difference,  and  that  the  two  sen- 
tences mean  the  same  thing ;  and  the  Order  in 
Gonncil  baa  been  continued  in  force  by  sect.  745, 
sub-sect.  1  (a),  no  further  Order  in  Council  being 
made.  We  have  still  got  in  sect  219,  sub-sect.  (6) 
the  words  "shall  apply  to  unauthorised  persons 
going  on  board  ships  of  that  foreign  country 
within  British  territorial  jurisdiction."  Tbe  words 
"within  British  territorial  jurisdiction"  are  a 
governing  test  as  to  the  meaning  of  the  latter 
part.  It  is  impossible,  having  regard  to  what  is 
left  in  the  earlier  part  of  sect.  219,  to  read  that 
incidental  allusion  at  the  end  of  the  section  as 
having  entirely  emasculated  the  section,  and  as 
having  cut  down  the  effect  of  the  earlier  part  of 
the  section,  to  a  class  of  foreign  ships  which  were 
arriving  or  were  about  to  arrive  at  the  end  of 
^eir  voyage.  It  is  submitted,  first,  that  to  give 
BDch  effect  to  that  transposition  would  be  to 
nullify  all  that  has  gone  before  in  tbe  section, 
and  that  the  section  must  be  i-ead  so  as  to  make 
sense  of  it,  and  that  the  transposition  cannot  have 
the  far-reachiug  effect  attributed  to  it  in  contra- 
diction to  the  earlier  part  of  it;  and,  secondly, 
even  if  we  are  to  read  it  so  as  to  give  the  fullest 
effect  to  the  transposition,  we  are  forced  to  the 
conclusion  that  tbe  word  "  voyage  "  is  not  used  in 
this  section  in  the  sense  of  a  complete  voyage, 
but  merely  in  its  popular  sense,  say,  of  a  voyage 
between  two  places. 

Colam  for  the  respondent. — The  words  "  at  the 
end  of  their  voyage  at  the  latter  end  of  sect.  219, 
must  have  reference  to  sub-sect  (a)  of  sect.  218, 
which  creates  tbe  offence.  The  very  essence  of 
sub-sect,  (a)  is  that  the  person  is  unlawfully  going 
on  hoard  at  the  end  of  the  engagement  of  the 


seamen  and  just  before  the  seamen  are  paid  off,, 
and  are  therefore  about  to  receive  their  wages, 
and  so  going  on  board  to  induce  the  seamen  to 
enter  into  unfair  contracts.  Sub-sect  (b)  deals 
with  the  case  of  a  man  who  stays  on  board  and 
refoses  to  go  off  when  requested.  The  very 
essence  of  the  whole  of  these  provisions  is  that 
the  seamen  are  about  to  receive  their  wages  at 
the  end  of  their  engagement,  and  the  obje<S  was 
to  prevent  persons  from  unlawfully  going  on 
board  ships  at  the  end  of  their  voyage,  and  so 
obtaining  by  unfair  means  the  wages  of  the 
seamen.  In  this  case  we  have  to  bear  in  mind 
the  fact  that  these  seamen  were  not  being  paid  off 
in  London,  and  there  is  no  reason  why  in  the  case 
of  a  foreign  ship,  where  the  seamen  are  not  goin^ 
to  get  tbeii  wages  in  this  country,  the  seamen 
should  require  any  protection-  That  point  is 
quits  independent  of  the  Order  in  Council,  and 
that  was  the  point  which  the  magistrate  meant 
to  make.  The  words  "  end  of  the  voyage  "  mean 
the  place  where  the  seamen  are  going  to  be  paid 
off  and  discharged ;  and  seamen  do  not  need  pro- 
tection at  intermediate  ports  if  they  are  not  goin^ 
to  receive  their  wages  there.  The  object  of  the 
statute  is  perfectly  satisfied,  and  the  seamen  fully 
protected  by  the  construction  the  magistrate  baa 
pot  upon  it.  Tbe  offence  really  is  not  the  going 
on  board  at  the  end  of  the  voyage,  bat  unlawfully 
going  on  board  at  the  end  of  the  voyage  "  before 
the  seamen  have  left  the  ship  at  the  end  of  their 
engagement,  or  are  discharged";  and  what  th» 
statute  means  to  do  is  to  protect  the  seamen  at' 
the  end  of  the  voyage  where  they  will  be  dis- . 
charged,  and  where  the  crimps  can  have  power 
over  them.  If  British  ships  are  within  foreign 
jurisdiction,  and  if  the  seamen  are  there  paid  off 
and  discharged,  then  the  protection  of  the  statute 
applies,  but  if  they  are  not  discharged  there  they 
do  not  require  protection,  and  the  sections  do  not 
apply.  With  regard  to  the  Order  in  Council,  no 
doubt,  sect  745  has  kept  it  alive,  but  only  subject 
to  the  modification  or  the  transposition  of  the- 
language  in  sect.  219.  The  effect  of  the  section 
and  of  the  order  is  to  place  British  and  foreigni 
ships  on  tbe  same  footing,  and  as  regards  foreign 
ships  the  only  offence  is  going  on  Board  at  the 
time  when  the  men  are  about  to  be  discharged  at 
the  end  of  their  voyage. 

The  Attorney- Gteneral  was  not  called  upon  to 
reply. 

Lord  Altebstonb,  O.J. — I  am  of  opinion  that  - 
the  view  taken  by  the  learned  magistrate  in  this 
particular  case  is  too  narrow.  I  think  a  great 
deal  might  be  said  on  the  point  that,  whatever" 
view  we  might  take  with  regard  to  sect  219,  the 
Order  in  Council,  made  by  an  agreement  between, 
the  two  coontriea  under  a  statute  then  existing 
— namely,  the  Merchant  Seamen  (Payment  of 
Wages  and  Bating)  Act  1880 — and  kept  alive  by 
sect.  745  of  the  Merchant  Shipping  Act  1894,  was 
a  perfectly  good  Order  in  Council,  and  ought  to- 
be  applied  for  the  purposes  of  this  statute.  I  do 
not  understand  that  counsel  for  tbe  respondent 
really  did  contest  or  could  contest  that  point,, 
but  what  he  says  is  that  tbe  construction  of 
sect  219,  being  narrower  than  the  Order  in 
Council,  the  Oraer  in  Council  must  in  some  way 
or  other  be  construed  in  reference  to  the  narrower 
construction  in  sect  219.  I  am  desirous  of  not 
putting  my  decision  on  the  Order  in  Council  <»ly. 
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because  I  think  the  Attorney- General  is  right 
upon  the  construction  of  sect.  219.  Bat  at  the 
same  time  I  do  not  want  to  be  untierstood  as 
sayine  that  I  should  have  acceded  to  the  conten- 
tion that,  for  the  pur^MBe  of  applying  the  Act  of 
1880,  an  Order  in  Council  Talidly  made,  and 
having  the  effect  of  a  statute  when  made  for  the 

gurpose  of  dealing  with  foreign  ships,  would  be  a 
ad  Order,  because  there  had  been  sabeequent 
legislation  in  the  year  1894  dealing  with  the 
matter.  That  does  not  arise  on  this  case,  but  I 
only  wish  to  guard  myself  against  it  being 
thought  that  I  acceded  to  the  argument  that  the 
Order  in  Council  could  be  got  rid  of  in  that  way. 
If  the  language  of  this  section — sect.  219 — in  the 
Consolidation  Act  of  1894i  had  been  quite  dear, 
the  Attorney- Oeneral  does  not  contend  that  we 
are  allowed  to  construe  it  differently  because  the 
Act  is  a  consolidation  Act ;  bnt  what  he  says  is, 
and  to  that  extent  he  is  well-founded,  that  in  a 
consolidation  Act  you  are  entitled,  at  any  rate 
where  there  are  doubtful  expressions,  to  look  at  the 
previous  Act  of  Parliament  in  pari  materia,  and 
see  how  the  matter  was  there  dealt  with ;  and 
all  I  say  with  regard  to  sect  6  of  the  Act  of  1880 
is  that  I  do  not  think  there  is  any  doubt  about 
the  matter,  so  far  as  that  section  is  concerned, 
that  a  foreign  ship,  coming  into  British  terri- 
torial waters  was  to  be  deemed  to  be  a 
British  ship  which  was  ending  her  voyaee.  Now 
it  is  said  that  the  btter  part  of  sect.  219  of  the 
Act  of  1894  has  altered  that  view  of  the  law.  I 
need  not  read  sub-sect,  (a)  and  sub-sect,  (b)  of  that 
section,  because  they  correspond  to  sub-sects.  1 
and  2  of  sect.  6  of  the  Act  of  1880.  I  only  desire 
to  point  out  that  in  sub-sect,  (a)  we  have  still  got 
the  enactment  which  was  contained  in  sub-sect.  1 
of  sect.  6  of  the  Act  of  1880  as  to  a  foreign 
country  making  provision  that  unauthorised 
persons  going  on  board  British  ships  which  are 
about  to  arrive  or  have  arrived  within  its 
territorial  jurisdiction  should  be  subject  to  the 
provisions  of  the  preceding  section,  which  are 
applicable  to  persons  going  on  board  British 
ships  at  the  end  of  their  Voyages.  And  we  have 
{;ot  the  provision  in  sub-sect,  (b)  of  sect.  219  that 
tiie  foreign  country  is  desirous  that  "  the  pro- 
visions of  the  said  section  shall  apply  to  unautho- 
rised persons  going  en  board  ships  of  that  foreign 
country  within  British  territorial  jurisdiction." 
Those  being  the  governing  principles  of  both 
sections — sect.  6  of  the  Act  of  1880  and  sect.  219 
of  the  Act  of  1894 — tre  cannot  shut  our  eyes  to 
the  fact  that  vessels  go  to  and  call  at  various 
ports,  and  that  that  has  been  and  was  a  common 
incident  of  navigation  for  many  years  before  the 
years  1880  and  1894.  I  cannot  for  a  moment 
think  that  it  ever  could  have  been  supposed  that 
that  provision  was  only  to  be  appliea  in  the  case 
of  the  foreign  sbip  which  was  in  fact  to  end  that 
particular  voyage  in  the  United  Kingdom.  I 
ought  also,  perhaps,  to  say  that  I  do  not  accede 
to  the  argument  of  counsel  for  the  respondent 
that  there  are  no  evils  to  be  guarded  against, 
because  unauthorised  persons  get  on  board 
foreign  ships  that  are  only  going  to  sea  for 
*  few  days,  and  are  not  going  to  end  their 
voyage  at  the  particular  place.  Then  sect.  219 
goes  on :  "  Her  Majesty  in  Council  may  order 
that  those  provisions  shall  apply  to  the  ships  of 
that  foreign  country,  and  have  effect  as  if  the 
ships  of  Uiat  country  arriviEg,  about  to  arrive, 


or  having  arrived  at  the  end  of  their  voyage  were 
British  ships.  Sect.  219,  although  not  so  clearly 
stated  as  the  previous  section — sect.  6  of  the  Act  of 
1880 — still  means  again  to  say  that  the  foreign 
ship  coming  into  British  territorial  watery  is  to  be 
taken  as  a  British  ship  ending  her  voyage,  and, 
of  course,  it  is  quite  possible  also  to  read  the 
word  "  voyage  "  as  indicating  a  voyage  to  British 
territory,  notwithstanding  the  fact  that  whea  she 
goes  out  again  from  the  British  port  the  seamen 
will  go  under  the  same  contractual  regulation  as 
before.  But  whatever  view  we  may  take  of  the 
section,  whether  as  regards  the  arriving  of  a 
British  ship  within  foreign  territorial  jurisdiction, 
or  of  a  foreign  ship  within  British  territorial 
waters,  I  think  that  the  words  at  the  end  of 
sect.  219:  "the  ships  of  that  country  arriving, 
about  to  arrive,  or  having  arrived  at  the  end  of 
their  voyage,"  were  not  intended  to  show  that  the 
only  class  of  foreign  ships  intended  to  be  brought 
within  the  scope  of  this  legislation  were  foreign 
ships  which  had  to  end  their  voyage  in  a  BriUsh 
port.  I  therefore  think  that  the  construction  of 
sect.  219  of  the  Act  of  1894,  when  the  sectioo^  is 
fairly  construed,  is  the  same  as  the  construction 
of  sect.  6  of  the  Act  of  1880 ;  and  counsel  for 
the  respondent  candidly  said  that  he  did  not  dis- 
pute the  Attorney- Qeneral's  contention  with 
regard  to  the  construction  of  sect.  6.  I  think 
that  the  appeal  must  be  allowed,  and  the  case 
must  be  remitted  to  the  magistrate  with  a  direc- 
tion to  convict  the  respondent. 

Kbnnedy,  J. — I  am  of  the  same  opinion,  and  I 
only  desire  to  add  that  any  other  construction  of 
the  latter  part  of  sect.  219  than  that  which  we  are 
now  adopting  would,  as  it  seems  to  me,  practically 
nullify  the  earlier  parts  of  the  same  section — 
sub-sects  (a)  and  (6) — in  which  the  provisions 
are  to  be  made  applicable  to  ships  which  are 
about  to  arrive  or  have  arrived  in  territorial 
jurisdiction. 

Phillihobe,  J. — I  agree  in  the  decision  of  the 
court  and  in  the  expressions  of  my  Lord.  With 
regard  to  the  probable  continuance  in  force  of 
the  Order  in  Council,  it  is  not  necessary  now  to 
decide  that  in  this  case.  I  suspect  that  the  reasoK 
why  there  is  no  provision  of  this  kind  applicable 
for  British  ships  touching  at  British  ports,  but 
not  ending  their  voyage  there,  is  because  the 
other  sections  of  the  Act  enable  a  master  to 
reclaim,  if  necessary  by  force,  a  seaman  abandon- 
ing his  ship  improperly  during  a  voyage.  The 
law  will  always  protect  British  ships  during  their 
touching  at  British  ports,  but  there  is  probably 
no  similar  protection,  at  any  rate  equally  effica- 
cious, accorded  to  the  masters  of  foreign  ships, 
and  there  is  no  ^nal  protection  accorded  to  the 
mastera  of  British  ships  in  foreign  countries. 
Therefore  it  is  desirable  when  dealing  with  a 
British  shipmaster  touching  at  the  port  of  a 
foreign  country,  or  a  foreign  shipmaster  coming 
to  a  British  port,  that  this  provision  should  apply. 
The  end  of  tLe  voyage  means,  in  my  opinion,  for 
this  purpose,  the  end  of  the  voyage  into  British 
territory. 

Appeal  allowed.     Case  remitled  to  the  magi$- 
trate  loith  a  direction  to  convict. 
Solicitor  for    the    appellant,    Bolieitor  to  the 
Board  uf  Trade. 

Solicitors  for  the  respondent,  C.  V.  Young  and 
Son. 
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Mareh  2  and  3. 

(Before  Lord  Alvkrstone,  C.J.,  Wills  and 

Kbkkkdt,  JJ.) 

Preston  Uniok  (apps.)  «.  Lewishau 

Union  (rasps.),  (a) 

Poor    law — Pauper — Settiemeni  —  Divition    and 

amalgamaiion  of  parishes. 

A  pauper  having  acquired  a  settlement  5^  residence 
tn  the  parish  of  B.,  that  parish  was  by  the  Local 
Government  Act  1894  dtrt<2e<i,  part  remain- 
ing the  parish  of  B.  and  part  becoming  the 
parish  o/W.  The  pauper  had  resided  in  that 
portion  that  became  the  parish  of  W. 

Jn  1902,  by  a  provisional  order  made  by  the 
Local  Oovemment  Board  and  duly  confirmed 
by  a  statute,  the  parish  of  W.,  part  of  the 
parish  of  B.,  together  with  other  parishes,  were 
amalgamated  to  form  the  new  parish  of  W.,  and 
it  provided  that  "for  all  purposes  of  settlement 
aiia  removal  residence  prior  to  the  commence- 
ment of  this  order  in  any  part  cf  the  existing 
parishes  of  B.,  H.,  W.  T.,  or  W.  shaU  have  been 
deemed  to  have  been  residence  in  the  parish  in 
which  the  part  is  inehtded  by  this  order." 

Held,  that  the  settlement  of  the  pauper  tn  the  old 
parish  of  B.  having  been  destroyed  tn  1894,  it 
wcu  rn)t  revived  by  the  order  of  1902,  and  that 
the  pauper  had  not  euyuired  a  settlement  in  the 
new  parish  of  W. 

Oasb  stated  pnrBaant  to  sect.  11  of  ilie  statote 
12  &  13  Vict.  o.  45. 

On  the  24th  Jane  1903,  by  an  order  of  removal 
made  by  two  jnsticea  of  the  peace  acting  in  and 
for  the  county  of  London,  the  settlement  of 
Gharles  Ernest  Lindus,  aged  fifty-four  years  or 
thereaboDts.  a  pauper  then  chargeable'  to  the 
Lewisham  Union,  in  the  county  of  London,  was 
adjndeed  to  be  in  the  parish  of  Worthing,  in  the 
East  Preston  Union,  in  the  county  of  Sussex,  and 
he  was  ordered  to  be  removed  from  the  Lewisham 
Union  to  the  East  Preston  Union,  and  the 
guardians  of  the  last- mentioned  union  were 
thereby  required  to  receive  and  provide  for  the 
pauper  according  to  law. 

The  appellants  caused  due  notice  of  appeal  to 
be  given  to  the  then  next  general  quarter  sessions 
of  the  peace  to  be  holden  at  the  Sessions-hoiiBe, 
Newington,  in  and  for  the  ooanty  of  London 
against  the  order,  and  such  appeal  was  duly 
served  and  had  been  duly  entered. 

Afterwards  by  consent  of  the  parties  hereto 
and  by  order  of  Backnill,  J.  dated  the  20th  Oct. 
1903,  this  special  case  was  stated  between  the 
appellants  and  the  respondents,  the  parties  hereto 
agreeing  that  judgment  in  conformity  with  the 
decision  of  this  court  should  be  entered  on  motion 
by  either  party  at  the  sessions  held  next  or  next 
but  one  after  such  decision  should  have  been 
given. 

Charles  Ernest  Lindus  made  a  settlement  by 
residence  for  three  years  and  upwards — videlicet, 
from  about  1886  to  about  1891 — and  not  after- 
wards in  such  manner  in  each  of  the  years  as  to 
be  irremovable  at  Lenuox-road  and  Lyndhurst- 
road,  both  situated  in  the  then  existing  parish  of 
Broadwater  in  the  East  Preston  Union. 

Previous  to  the  passing  of  the  Local  Govem- 
ment  Act  1894  (66  &  57  Vict.  c.  73,\  and  from 
before  1886,  the  parish  of  Broadwater  was  partly 


(a) 


ItopocMd  b7  W.  DK  B.  Hibbebt,  £aq.,  BuTlM«r-M-I«w. 


within  the  nrban  district  of  Worthing  (which  in 
1890  became  with  the  adjoining  urban  oistrict  ud 
parish  of  Heene  the  borongh  of  Worthing)  and 
partly  within  the  rural  sanitary  diatrict  of  tbfr 
East  Preston  Union. 

On  the  passing  of  the  Act  by  virtue  of  th» 
oi>eration  of  the  provisions  in  sect.  1  (3)  and  other 
sections  the  respective  parts  of  the  parish  of 
Broadwater  became  separate  parishes. 

By  an  order  of  the  Local  Government  Act  1894 
committee  of  the  West  Sussex  County  Connd), 
dated  the  27th  July  1894,  it  was  provided  sb 

follows  : 

That  part  of  the  puish  of  Broadwater  whioh  is 
within  the  borongh  of  WoTthing,  and  whioh  will  becoiii» 
a  separate  pariah  by  the  operation  of  the  Looal  Ciovem- 
ment  Aot  1894,  shall  bear  the  name  of  "  Worthing,"  and 
that  part  of  the  said  paiith  of  Broadwater  whioh  i» 
without  the  said  boroogh,  and  whioh  will  becoma  %. 
separate  parish  by  the  operation  of  the  said  Act,  shatt 
bear  the  name  of  "  Broadwater." 

The  residences  of  Charles  Ernest  Lindus  at 
Lennox-road  and  Lyndhnrst-road  were  both  of 
them  in  that  part  of  the  original  parish  of  Broad- 
water which  under  the  Act  and  order  became  a 
separate  parish  bearing  the  name  of  Worthing. 

By  a  provisional  order  dated  the  5th  May  1902, 
made  by  the  Local  Government  Board  in  pur- 
suance of  sects.  54  and  59  of  the  Local  Government 
Act  1888,  cited  as  the  Worthing  (Extension)  Order 
1 902,  and  duly  confirmed  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  7) 
Act  1902,  a  part  of  the  then  parish  of  Bi-oadwater 
within  the  rural  district  of  East  Preston  wa» 
added,  with  a  part  of  the  parish  of  West  Tarring, 
to  the  then  existing  parishes  of  Heene  and 
Worthing,  so  as  to  form  a  new  parish  to  be  callecl 
the  parish  of  Worthing,  the  whole  forming  the  area 
of  the  borough  of  Worthing  as  extended  by  tho' 
provisional  order.  The  remaining  portion  of  th» 
then  parish  of  Broadwater  was  as  to  vaxt,  together 
with  a  part  of  the  parish  of  West  Tarring,  amal- 
gamated with  the  adjoining  parish  of  Durrington, 
and  as  to  the  remaining,  purt  of  the  then  parish 
of  Broadwater  amalgamated  with  the  adjoining 
pariKh  of  Sompting.  The  part  of  the  parish  of 
Broadwater  amalgamated  with  the  parish  of 
Sompting  was  separated  from  the  rnral  dietrictof 
Eust  Preston  and  the  Pi-eston  Union  and  added  t» 
the  rural  district  of  Steyniug  West  and  th» 
Steyning  Union. 

Prior  to  and  at  the  time  of  the  passing  of  the 
Local  Government  Act  1894  the  old  parish  of 
Broadwater  had  but  one  set  of  overseers,  and  one 
poor  rate  was  made  and  levied  for  the  entir» 
parish.  From  and  after  the  passing  of  that  Act 
and  prior  to  the  coming  into  operation  of  the 
provisional  order  in  1902  separate  overseers  weT» 
appointed  for  each  of  the  then  two  new  parishes 
of  Worthing  and  Broadwater,  and  a  separata 
poor  rate  was  made  and  levied  for  each  of  thoe» 
parishes,  and  from  that  ti  me — videlicet,  the  passing 
of  the  Local  Grovernment  Act  1894— overseers 
ceased  to  be  appointed  and  a  poor  rate  ceased  to 
be  made  for  the  old  parish  of  Broadwater. 

In  the  year  1902  the  parishes  of  Broadwater 
and  Worthing,  as  created  m  1894,  ceased  to  exist, 
and  a  new  and  extended  parish  of  Worthing, 
comprising  in  its  area  the  parinh  of  Worthing  as 
created  in  1894,  the  parish  of  Heene  and  J^rts  of 
the  parishes  of  Broadwater  and  West  Tarring 
came  into  existence. 
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Since  1902  septtrate  overseers  have  been  ap- 
pointed for  the  new  parish  of  Worthing,  and  a 
ueparate  poor  rate  made  and  levied  for  the 
pariah,  and  since  1902  overseers  have  ceased  to 
be  appointed  and  poor  rates  have  ceased  to 
he  maude  for  the  parishes  of  Broadwater  and 
Worthing  as  created  in  1894. 

Art.  31  of  the  Provisional  Order  was  as  follows : 

(1)  Every  penon  who  has  acqnind  or  who  on  or 
before  the  oommenoement  of  this  order  shall  aoqnire  a 
cettlement  in  an;  existing  parish  affeoted  by  this  order 
shall  he  deemed  to  have  acquired  a  settlement  in  the 
INuish  oomprising  the  area  in  which  the  acts  or  oircam- 
atanoes  conferring  anoh  eettlement  shall  have  been  done 
or  ooonrred,  or  if  snch  aots  or  oircamstances  shall  have 
been  done  or  occnrred  in  more  than  one  parish,  snob 
4Bett]ement  shall  be  in  the  parieh  comprising  the  place  of 
■esidenoe  of  sooh  person  at  the  time  of  aoqmring  inch 
settlement. 

(2)  Any  person  who  shall  have  acquired  a  statns  of  irre- 
movability from  any  existing  parish  affeoted  by  this  order 
«hall  be  deemed  to  have  acquired  a  status  of  irremova- 
bility from  the  parish  oomprising  the  area  in  which  he 
shall  have  resided  at  the  commencement  of  this  order, 
or  (if  he  shall  then  be  in  receipt  of  relief)  from  the 
faiish  oomprising  the  area  in  which  he  was  residing  at 
the  time  of  becoming  chargeable. 

(3)  For  all  purposes  of  settlement  and  removal  reri- 
dence  prior  to  the  commencement  of  this  order  in  any 
part  of  the  existing  parishes  of  Broadwater,  Heene, 
West  Tarring,  or  Worthing  shall  be  deemed  to  have 
been  residence  in  the  parish  in  which  the  part  is  included 
by  this  order. 

The  appellants  contended :  (a)  That  the  original 
parifih  of  Broadwater  as  above  described  having 
been  divided  into  two  separate  parishes  in  1894 
by  virtue  of  the  provisions  of  the  Local  Govern- 
ment Act  1891,  the  parish  thereupon  ceased  to 
'exist,  and  all  settlements  gained  in  the  parish 
prior  to  such  division,  including  the  settlement 
■of  Charles  Ernest  Lindus  (if  any)  ceased  to  exist 
Also ;  (b)  that  Charles  Ernest  Lindus,  at  the  time 
the  order  of  the  justices  was  made,  was  not  legally 
settled  in  the  parish  of  Worthing,  or  in  any 
parish  ia  the  East  Preston  Union ;  and  (e)  that 
the  settlement  of  Charles  Ernest  Lindus  (if  any) 
in  the  parish  of  Broadwater  prior  to  1894  was  not 
jrevived  or  made  good,  and  no  legal  settlement 
was  conferred  upon  Chai'les  Ernest  Lindus  in  the 
parish  of  Worthing  by  the  provisions  of  art.  31 
of  the  provisional  order. 

The  respondents  contended :  (a)  That  the 
parish  of  Broadwater  was  not  divided  for  poor 
law  purposes  by  the  Local  Government  Act  1894 ; 
^6)  that  the  parish  of  Broadwater  was  nut  divided 
for  poor  law  purposes  by  the  order  of  the  Local 
Government  Act  1894  Committee  of  the  West 
Sussex  County  Council,  dated  the  27th  July  1894 ; 
<c)  that,  inasmuch  as  both  parishes  of  Broadwater 
«nd  Worthing  were  in  1894  and  have  been  ever 
einoe  in  the  East  Preston  Union,  no  division  of 
«ither  of  the  parishes  affected  the  settlement 
therein;  (d)  that  if  the  settlement  of  Charles 
Jimeat  Lindus  ceased  for  the  time  to  exist  by  the 
operation  either  of  the  Local  Government  Act 
1894  or  of  the  Order  of  the  Local  Government 
Act  1894  Committee  of  the  West  Sussex  County 
Connoil  of  the  27th  July  1894  it  was  revived  or 
made  good  by  the  provisions  of  art.  31  of  the 
provisional  order  of  the  5th  May  1902,  confirmed 
by  the  Local  Government  Board  Provisional  I 
Ordera    Confirmation    (No.    7)  Act    1902;    and  { 


(e)  that  consequently  Charles  Ernest  Lindus  was 
at  the  time  of  making  the  order  of  removal  and 
is  still  settled  in  the  present  parish  of  Worthing 
by  virtne  of  his  residence  for  three  years  and 
upwards— ^t<Ie2ice<,  from  about  1886  to  abont  1891 
—in  such  part  thei-eof  as  was  then  part  of  the  parish 
of  Broadwater,  in  such  manner  in  each  of  the 
years  as  to  be  irremovable. 

The  question  for  the  decision  of  the  court  was 
whether  Charles  Ernest  Lindus  was  legally 
settled  in  the  parish  of  Worthing,  in  the  East 
Preston  Union,  at  the  time  of  the  making  by  the 
justices  of  the  order  of  removal  as  aforesaid. 

Maemorran,  K.C.  and  Naldrett  for  the  appel- 
lants. 

ClaveU  Salter,  K.C.  and  B.  Cunningham  Olen 
for  the  respondents. 

Lord  Alvbbstone,  C.J. — Upon  the  first  qnes- 
tion  I  think  the  decision  in  Dorkinq  Union  v. 
St.  Saviour's  Union  (1898)  1  Q.  B.  594)  is 
binding  upon  us,  and  it  shows  that  the  settle- 
ment in  that  part  of  the  parish  of  Broad- 
water which  in  1894  became  the  parish  of 
Worthing  was  destroyed,  and  that,  therefore, 
from  1894  to  1902  the  pauper  had  no  settlement 
in  Worthing.  It  was  contended  that  par.  3  of 
art.  31.  of  the  provisional  order  of  1902 
operates  not  only  to  continue  settlements  in 
existence  and  to  preserve  residence  in  respect  of 
.  settlements  growing  or  being  acquired,  but  chat  it 
revives  or  grants  afresh  settlements  in  the 
parish  of  Worthing.  I  cannot  think  that  that 
is  the  object  or  scope  of  the  art.  31  (3)  of 
the  order.  The  Legislature  was  dealing  directly 
or  indirectly  with  seven  parishes.  They  were 
taking  parts  of  parishes,  adding  one  to  another, 
and  altering  boundariea;  and  art.  31  contains 
also  two  earlier  paragraphs.  Residence  has  to  be 
dealt  with  which  was  begun  before  the  date  of  the 
commencement  of  the  order  and  concluded  after- 
wards, and  residence  begun  before  and  continuing, 
in  a  particular  pariah,  and  so  it  was  necessary  to 
insert  snch  a  paragraph  as  par.  3  in  order  to  pre- 
vent the  doctrine  in  Dorking  Union  v.  St. 
iSatnottr's  Union  (sup.)  being  appned.  But  Mr. 
Salter  contends  that  the  paragraph  was  intended 
to  go  further,  and  that  it  was  intended  to  pre- 
serve residence  in  the  parish  of  Broadwater  that 
was  divided  by  the  Act  of  1894,  and  so  give  a 
settlement  in  the  present  pariah  of  Worthing.  I 
cannot  agree  to  that,  for  the  settlement  acquired 
in  Broadwater  was  lost  and  destroyed.  I  do  not 
think  that  the  words  in  art.  31  (3j  are  sufficient  to 
revive  a  settlement  lost  according  to  the  case  of 
Dorking  Union  v.  St.  Saviour's  Union  {sup.)  This 
appeal  must  be  allowed. 

Wills,  J.— I  agree.  If  par.  3  had  stood  by 
itself  tbere  might  have  been  something  to  say  in 
support  of  Mr.  Salter's  argument.  But  it  cannot 
be  overlooked  that  par.  3  is  part  of  art.  31,  and  it 
is  necessary  for  two  purposes.  Where  the 
settlement  had  been  acquired  it  provided  that  it 
should  continue  in  the  parish,  and  where  the 
right  was  in  the  course  of  being  acquired  it  was 
not  to  be  interfered  with.  But  it  does  not  say 
that  a  lost  settlement  is  to  be  revived. 

Kennedy,  J.  concurred.        ^^^^j  ^„„„^j 

Solicitors:  Carter  and  Barber,  for  Earry  B, 
Piper,  Worthing ;  Callard  and  VuUiamy. 
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Wednuday,  June  22. 

(Before  Lord  Alvbrstonb,  O.J.,   Wills  and 
Kbhnkdt,  JJ.) 

Ckoss  and  Go.  v.  Matthews  and 

Wallack.  (a) 

Prineipdl  and  agent — Action — Election — Judg- 
ment against  agent — Setting  aiide — Beviving 
rights  against  principal. 

Two  defendants,  M.  and  W.,  having  been  sued  in 
the  High  Court  for  goods  sold  and  delivered, 
judgment  toas  entered  against  M.,  and  the  action 
as  against  W.  was  remitted  for  trial  to  the 
County  Court.  At  the  trial  it  was  found  that 
the  debt  was  contracted  by  W.  oZone,  and  that 
M.  had  merely  acted  as  hie  agent. 

Judgment  was  postponed,  and  the  judgment  against 
M.  was  set  a*ide.  The  learned  County  Court 
judge  then  entered  judgment  against  W. 

Beld,  that  the  judgment  tigainst  W.  was  wrong,  as 
the  plaintiffs  had  conclusively  elected  to  enforce 
their  remedy  against  M, 

Appeal  from  His  Honour  Jndge  Edge,  sitting  at 
the  Clerkenwell  County  Court. 

The  action  was  commenced  hj  the  plaintiffs 
against  the  two  defendants,  Matthews  and 
Wallace,  in  the  High  Court  to  recover  the  sum  of 
311. 15s.  Id.  for  goods  supplied. 

On  the  2l8t  Deo.  1903  judgment  was  signed 
against  the  defendant  Matthews  in  default  of 
appearance. 

On  the  6th  Jan.  1904  leave  to  defend  was  given 
to  the  defendant  Wallace  by  the  master,  and  the 
action  was  remitted  to  the  County  Court. 

The  case  came  on  for  hearing  on  the  29  th  Feb., 
when  the  judge  found  as  a  fact  that  the  debt  was 
contracted  by  the  defendant  Matthews  solely  as 
agent  for  the  defendant  Wallace,  and  that  the 
plaintiffs  had  giren  credit  to  the  defendant 
Wallace  alone,  taough  for  the  purposes  and  at 
the  request  of  the  latter  the  invoices  had  been 
made  out  in  the  name  of  Matthews. 

It  was  then  stated  that  judgment  had  been 
signed  against  Matthews  before  the  remission  of 
the  action  to  the  County  Court  by  the  master,  and 
under  these  circumstances  the  learned  j  udge  post- 
poned giving  judgment  to  allow  an  application 
to  be  made  to  the  High  Court  to  set  aside  the 
judgment  against  Matthews,  as  in  his  opinion 
it  was  not  just  or  equitable  that  the  judgmeot 
should  stand  against  him. 

An  application  was  accordingly  made  to  the 
High  Court,  and  an  order  was  made  by  the 
master  setting  aside  the  judgment  against 
Matthews  and  giving  him  leave  to  defend,  and 
again  remitting  the  action  against  both  the 
defendants  to  the  County  Court. 

On  the  30th  Mdrch  the  action  again  came  on 
for  hearing,  and  no  evidence  was  offered  by  the 
plaintiffs  against  the  defendant  Matthews,  and 
the  learned  judge  entered  judgment  against 
Wallace,  with  costs. 

From  this  decision  the  defendant  Wallace 
appealed. 

Symmans  for  the  appellant  Wallace. — Where 
judgment  has  been  entered  against  an  agent,  the 
principal  cannot  be  sued,  as  the  plaintiffs  must 
be  taken  to  have  elected.  The  signing  of  the 
judgment  is  the  election,  and  the  plaintiffs  cannot 

(a)  Bsported  b;  W.  vt  B.  Uirbebt,  £aq.,  Bknitter-at-Law. 


be  put  in  any  bettor  position  by  getting  that 
judgment  set  aside.    He  referred  to 

Morel  V.  Earl  of  Westmorland,  89  L.  T.  Bep.  702  ; 

(1904)  A.  C.  11 ; 
MeLeod  v.  Power,  79  L.  T.  Bep.  67  ;  (1898)  2  Ch. 
295. 

Cairns  for  the  plaintiffs,  the  reepondents. — The 
judgment  against  the  agent  was  signed  by 
mistake,  and  it  having  been  set  aside,  the  plaintiffs 
are  put  in  their  original  position.  This  is  not  a 
case  of  signing  judgment  against  one  of  two  joint 
debtors,  but  against  the  wrong  person.  That 
mistake  being  rectified  the  right  debtor  can  be 
sued.    He  referred  to 

Hamrnond  v.  Bchofield,  (1891)  1  Q.  B.  453. 

Lord  Altbbbtone,  G.J. — All  through  the  case 
I  have  leant  to  the  view  that  if  the  goods  in 
question  were  ordered  by  Matthews  as  Wallace's 
agent,  then  the  judgment  given  by  the  County 
Court  judge  would  give  effect  to  the  rights  of  the 
parties.  But  I  have  come  to  the  conclusion  that 
the  authorities  are  opposed  to  that  view,  and  that 
on  the  facte  the  plaintiffs  ought  not  to  be  able  to 
get  rid  of  tbe  judgment  signal  against  Matthews. 
The  writ  was  issued  agunst  both  defendants  for 
goods  supplied.  Matthews  did  not  appear,  and 
the  plaintiffs  signed  judgment  against  him.  After 
that  Wallace  obtained  leave  to  defend,  and  the 
case  was  remitted  for  trial.  It  seems  to  me  that 
it  was  not  inconsistent  with  the  previous  judg- 
ment that  that  order  for  trial  should  be  made, 
because  Wallace  was  not  debarred  from  raising 
both  the  defences  open  to  him.  He  might  set  up 
the  defence  that  Matthews  was  not  his  a«ent,  but 
if  it  turned  out  that  the  facts  were  as  u>und  by 
tiie  jndge,  I  do  not  see  anything  in  law  which 
precludes  Wallace  from  saying  that  if  he  was 
held  to  be  Matthews'  principal  tnen  the  plaintiffd 
had  lost  their  remedy  against  him  by  electing  to 
sign  judgment  against  Matthews.  The  case 
coming  before  the  judge  on  the  29th  Feb.  h» 
would  have  then  given  judgment  for  the  plaintiffs 
upon  his  findings  of  fact,  but  it  was  brought 
to  his  knowledge  that  a  judgment  had  been 
signed  against  Matthews.  That  being  so,  h» 
ought  to  have  given  judgment  for  the  defen- 
dant Wallace,  because  the  fact  of  a  judgment 
having  been  signed  against  Matthews  showed  an 
election  on  the  part  of  the  plaintiffs  to  accept  th» 
liability  of  the  agent.  He,  however,  adjourned  the 
case,  and  there  was  an  application  by  Matthews 
to  set  aside  the  judgment  against  him.  Upon 
that  application  before  the  master  I  think  that 
the  defendant  Wallace  would  be  entitled  to  say- 
that  the  master  conld  not  do  away  with  the  judg- 
ment against  Matthews  so  as  to  revive  the 
plaintiffs'  rights  against  him.  The  jcdgment  of 
Wills,  J.  in  the  case  of  Hammond  v.  Bchofield- 
(1891, 1  Q.  B.  453)  goes  a  long  way  to  enunciating- 
the  principle  that  1  am  trying  to  lay  down,  for  it> 
lays  down  the  principle  thac  where,  in  setting 
aside  a  judgment,  there  was  nothing  except  the 
consent  of  the  person  against  whom  the  judgment 
had  been  obtained  that  was  not  sufiSoient  to  allow  & 
plaintiff  to  revive  his  rights  against  third  persons, 
if  be  had  had  an  effective  judgment  against 
a  person  who  was  the  agent  of  a  principal  now 
sought  to  be  made  liable.  I  looked  to  see  whether 
the  provisions  of  Order  XIV.,  r.  5,  protected  in 
any  way  persons  who  had  obtained  juditment 
under  that  order,  but  the  case  of  Morel  t.  Earl  of 
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Werimt/rland  (89  L.  T.  Bep.  702;  (1904)  A.  0. 1) 
deoides  that  that  rale  does  not  apply  where  the 
right  of  action  can  only  be  altemative.  I  there- 
fore oome  to  the  concIuBion  that  the  Gonnty 
Ooart  jndge  ought  to  have  given  effect  to  the 
defence,  and  that  the  master  ought  not  to  hare 
aet  aside  the  order  made  for  the  parpose  of 
destroying  the  effect  of  the  plaintifb'  election  to 
proceed  against  Matthews.  I  am  of  opinion  that 
the  Oonnty  Goart  jndee  ought  to  nave  given 
judgment  for  the  defendant  on  the  ground  that 
the  plaintiffs  had  conclusively  elected  to  enforce 
tbnr  remedy  against  Matthews.  The  appeal  must, 
therefore,  be  allowed. 

Wills  and  Kennedy,  JJ.  concurred. 

Appeal  allowed. 

Solicitors .-  if.  Waikini;  F.  D.  Pannell. 


Thuriday,  June  23. 

(Before  Wills  and  Kennedy,  JJ.) 

Be  London  County  Coitncil  a.nd  the 

London  Buildinq  Act  1894.  (a) 

Metropolis — London  Building  Aet  1894 — General 
line  of  huildings'^Appe(d  from  superintending 
arehilect — Costs. 

Where  the  general  building  line  is  to  he  defined 
and  drawn  leiihin  sect.  22  of  the  London  Build- 
ing Aet  1894,  is  a  qiMsiion  of  fact  which  ought 
to  he  decided  with  reference  to  the  physical 
aspect  of  the  street  and  buildings,  &e. 

Therefore  on  an  appeal  to  the  tribunal  of  appeoA 
front  the  certificate  of  the  superintending  archi- 
tect, that  tribunal  infixing  the  buildifig  line  can 
take  different  points  from  which  and  to  which 
they  will  define  the  general  building  line,  to  those 
which  the  superinteriding  architect  has  chosen. 

The  tribunal  of  appeal  can  award  a  lump  sum  for 
costs  to  a  successful  appellant  instead  of  simply 
aieardirig  costs. 

Case  stated  by  the  tribunal  of  appeal  under  the 
London  Building  Act  1894. 

On  the  5th  Sept.  1903  Charles  Botterill.  aa 
agent  for  Robert  Boy  the  owner  of  houses  Nos. 
889  to  897,  Fulham-road  inclusive,  being  desirous 
of  building  upon  a  building  site  partly  occupied 
by  these  houses,  by  notice  in  writing  of  that  date, 
applied  to  the  Superintending  Architect  of  Metro- 

S>litan  Buildings,  under  sect.  22  of  the  London 
uildings  Act  1894,  to  define  the  general  line  of 
building  in  respect  of  the  land  occupied  by  the 
bouses. 

The  superintending  architect  thereapon  (as 
was  not  disputed)  gave  notice  to  all  the  persons 
mentioned  in  sect.  24  of  the  Act,  and  after  hear- 
ing such  persons  as  attended  before  him  issued 
his  certificate  of  the  3rd  Oct,  1903  with  plan 
annexed.  From  such  plan  it  appeared  that  he 
did  not  confine  himself  to  defining  the  general 
line  of  buildings  in  respect  of  the  land  occupied 
by  the  houses,  but  by  his  certificate  he  demied 
the  general  line  of  ouildings  on  the  southern 
side  of  Falham-road,  between  Munster-road  and 
Landridge-road.  It  was  not  disputed  that  due 
notice  of  his  certificate  was  served  upon  th3 
persons  mentioned  iu  sect.  24. 

Charles  Botterill  as  agent  for  Bobert  Boy  ap- 
pealed from   the  certificate  to  the  tribunal  of 

W  Baponed  bj  W.  di  B.  Hirbibt,'  Eaq  ,  Barrlat«r-M-Law. 


appeal.  The  tribunal  of  appeal  on  the  10th 
Nov.  1903,  having  viewed  the  building  site  in 
question  and  the  loo^ity  and  hnving  duly  heard 
tbe  parties  referred  to  in  the  order  of  the 
tribunal  of  appeal,  issued  their  order  dated  the 
10th  Nov.  1903,  with  a  plan  annexed,  which  deter- 
mined the  general  line  of  buildings  on  tbe  Eoath 
side  of  the  Fulham-road  from  a  point  A  at 
Munster-road  down  to  a  point  marked  B,  whicb 
was  beyond  Landridge-road  referred  to  in  tbe 
superintending  architect's  certificate. 

No  application  as  to  costs  was  made  by  either 
party. 

Fulham-road  is  a  pnblio  highway.  The  build- 
ings at  tbe  point  B  iu  tribunal  of  appeal's  order 
to  which  the  general  bailding  line  was  drawn  were 
Nos.  907  to  921,  Fulham-road  inclusive,  and  were 
built  up  to  the  highway.  The  shops  in  the 
Fulham-road  between  the  comer  of  Munster-road^ 
at  the  point  A  from  which  the  tribunal  of  appeal 
started  their  general  building  line,  and  No.  86{., 
Fulham-road  were  at  the  time  the  tribunal  of 
appeal  made  their  order  buUt  to  an  advanced  liner 
upon  the  site  formerly  occupied  by  No.  47, 
Munster-ro^  with  the  consent  of  the  London 
County  Council  dated  the  24th  March  1903,  and 
subject  to  the  conditions  of  such  consent. 

The  London  County  Council  contended  that 
the  tribunal  of  appeal  had  no  power  to  maka 
their  order  or  to  dehne  the  line  defined  by  them 
on  the  following  grounds :  (a)  The  line  so  defined 
by  them  from  Landridge-road  to  the  point  marked 
B  on  the  plan  purported  to  define  the  general 
line  of  buildings  for  a  portion  of  Fulham-road  in 
respect  whereof  the  superintending  architect  had 
not  defined  any  general  line  of  buildings ;  (6)  the 
line  defined  by  tbe  tribunal  of  appeal  which 
varied  the  certificate  of  the  superintending  archi- 
tect as  appeared  by  the  plan,  was  not  a  general  line 
of  buildings  within  the  meaning  of  the  London 
Bailding  Act  1894;  and  (c)  there  was  no  power 
in  the  tribunal  of  appeal  to  order  (in  the  absence 
of  consent)  a  lamp  sum  for  costs. 

If  the  contentions  of  the  London  County 
Council  were,  cr  if  any  one  of  them  was  correct, 
the  honourable  court  was  requested  to  make  such 
order  in  the  premises,  and  as  to  the  costs  of  this 
appeal  and  of  the  appeal  to  the  tribunal  of  appeal 
as  to  the  honourable  court  might  seem  fit. 

Bailhaehe  for  the  London  County  Council. 

Bartley  Dennis  for  the  rdspondents. 

Wills,  J. — This  is  a  case  of  considerable 
importance  undoubtedly,  and  one  not  free  from  a 
certain  amount  of  difficulty.  We  have  had  the 
advantage  of  having  it  very  well  argued,  and  I 
certainly  am  much  indebted  for  the  Bsaistance  I 
have  received  in  the  determination  of  the  question 
before  us.  The  question  is  whether  the  certiticite 
or  order  of  the  tribunal  of  appeal  or  the  superin- 
tending architect  is  erroneous — is  founded  upon 
some  mistake  in  point  of  law.  Of  course,  on  any 
question  of  fact  there  ij  no  appeal,  and  as  I 
understand  the  legislation  it  is  this :  By  sect.  2i 
of  the  Act  of  1894,  "  No  building  shall  without 
the  consent  in  writing  of  the  council  be  erected 
beyond  the  general  line  of  buildings  of  any  street 
or  part  of  a  street  or  place  or  row  of  houses  in 
which  the  same  "  —  that  is,  the  bailding  —  "  i» 
situate."  And  then:  Such  general  line  of 
buildiogs  shall  if  required  be  defined  by  the 
superintending  architect  by  a  certificate,  anoh 
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certificate  being  iasned  within  a  month  of  the 
date  of  the  applioatioa.     Now,  we  are  told  the 
application  in   practice   is  alwavs   made  by  the 
building  owner,  and  the  general  line  of  buildings 
here  in  this  section  is  not  defined  as  necessarily 
applicable  to  any  particular  length  of  the  street, 
bat  as  far  as  that  section  is  concerned,  is  left 
in  general.     Then  there  comes  sect.  24,  which 
eays    that  "the  saperintending    architect  shall 
within  fourteen  days  of  the  issue  of  the  certificate 
defining  the  general  line  of  buildings" — using  the 
«ame  language  as  before — "  cause  a  notice  of  his 
decision  to  be  served  on  the  local  authority  and 
on  the  owner  of  the  building  or  land  to  which  the 
certificate  relates."      Now,   "  owner "   is   in  the 
singular,  and  "  the  building  or  land  to  which  the 
oeruficate  relates "  I  think  means  the  building 
and  land  as  to  which  the  building  owner  asks  to 
have  the  line  defined,  "  and  on  the  owners  of  the 
houses  in  the  same  block  or  row  within  a  distance 
not  ezeeding  fifty  yards    on  either  side  of  the 
bnilding  or  land  to  which  the  certificate  relates  ; 
or  where  there  is  no  such  block  or  row  upon  the 
■owners  of  the  adjoining  land  on  either  side  of 
the  building   or   land  to  which   the  certificate 
relates."    Therefore  the  certificate  is  treated  as 
applicable  to  a  specific  building  or  a  specific  piece 
of  land,    and   I   think   there  can    be  no  donbt 
that  the  bnilding  or  land  which  is  referred  to  is  a 
linilding  which  it  is  proposed  to  erect  or  the  land 
upon  which  it  is  proposed  to  put  a  building.    It 
follows  from  the  language  of  sect.  22  that  some- 
t>ody  has  to  decide  whether  the  general  line  of 
bnilding  shall  be  ascertained  with  reference  to 
the  whole  of  the  street  or  part  of  the  street  or 
place,  or  row  of  houses.    The  application  does  not 
Apparently  make  any  such  request  as  that — viz., 
to  have  it  settled  with  regard  to  a  particular 
length  or  a  x>ortion  of  the  street  or  the  whole  of 
the  street,  and  it  therefore  rests  with  the  superin- 
tending architect  to,  as  we  understand  he  does  in 
fact,    decide   what   length  of   the  street,  what 
portion  of  the  street  or  place  or  row  of  houses 
ahall  be  the  one  in   respect  of  which  he  will 
fix    the    general  line    of   buildings;    and    it    is 
obyious  that  the  line  he  takes  may  vary  con- 
siderably according    as  one    length  or  another 
length  is  taken  as  the  standard  of  comparison  for 
the  respective  boundaries  going  backwards  and 
forwards  as  the  general  line  of  buildings.    That, 
it  seems  to  me,  therefore,  is  one  of  the  things 
which  the  superintending  architect  of  necessity 
must  decide ;  and,  having  decided  that,  he  then 
proceeds  to  ascertain  in  the  best  way  that  he  can 
what  he  thinks  to  be  the  general  line  of  the 
buildings  in  that  part  which  be  chooses  for  his 
standard.    It  is  quite  obvionx,  as  Mr.  Bailhache 
said,  that  there  may  be  difierences  of  opinion 
AS  to  what  would  be  the  correct  line  of  buildings 
to  draw  upon  a  plan  with  reference  to  the  build- 
ings which  ordinarily  stand  there ;  but  that  is  a 
difficulty  which  is  simply  incidental  to  the  deter- 
mination of  any  question  of  fact ;  and  there  may 
be  a  considerable   number   of    facts   which  go 
towards  proving  what  is  sought  to  be  proved  one 
way  or  the  other,  and  I  wish  to  point  out  at  once 
that  whei-e  the  general  line  of  buildings  is  to  be 
drawn  is  a  question  of  fact,  and  it  is  a  question 
of  fact  which  ought  to  be  decided  with  reference 
to  the  physical   aspect  of   the  street  and   with 
reference  to  the  buildings  in  it,  and  the  gardens 
in  it,  and  the  other  physical  peculiarities  which 


go  towards  showing  whether  the  general  line  of 
buildings  shall  be  taken  on  one  plan  or  the  other. 
I  wish  to  emphasise  that  because  a  part  of  Mr. 
Bailhache's  argument  touched  upon  what  seemed 
to  me  to  be  very  dangerous  ground,  because  he 
pointed  out,  and  I  rather  thought  almost  as  a 
thing  to  be  taken  into  consideration  in  fixing 
where  the  general  line  should  be,  the  advantages 
to  the  London  County  Council  as  representing 
the  public — I  do  not  mean  to  their  private  advan- 
tage but  the  advantages  which  would  accrue  to  the 
public  as  represented  by  them — according  as  they 
fixed  onelline  or  another,  because  he  very  properly 
pointed  out  that  when  the  building  line  is  onoe 
ascertained  a  man  cannot  build  beyond  it  without 
the  consent  of  the  London  County  Council,  and 
the  Act  of  Parliament  says  in  terms  in  sect.  26, 
and  it  i&  reasonable  enough  that  it  should  say  so. 
that,  where  a  man  applies  for  leave  to  build 
beyond  the  general  building  line,  the  London 
Connty  Council  may  take  into  consideration 
whether  they  can  induce  him  as  a  quid  pro  guo 
to  give  np  a  portion  of  his  land  for  the  public 
benefit.  If,  when  the  general  line  of  buildings 
has  been  once  ascertained,  a  man  wants  to  baud 
beyond  it,  then  that  section  operates,  and  very 
properly  operates,  and  it  may  be  very  convenient 
for  the  London  County  Council  as  representing 
the  public  to  make  for  the  public  advantage  that 
the  building  line  shall  be  fixed  in  one  place 
rather  than  in  another,  because  in  one  place 
the  landowner  may  not  be  likely  to  want  to 
build  beyond  it  and  in  the  other  place  he  may ; 
and  as  the  land  which  is  outside  the  building  line 
and  forms  the  street  does  not  cease  to  dkb  his 
property  because  the  building  line  has  been  estab- 
lished, unless  they  have  got  some  power  of 
patting  this  persuasion  upon  him  they  cannot  get 
land  which  they  may  want  and  may  want  very 
much  for  widening  the  footpath  or  widening  the 
road  without  paying  for  it.  Now,  that  is  a  very 
legitimate  matter  to  be  taken  into  consideration 
when  a  man  wants  to  build  beyond  the  building 
line.  Bat  it  seems  to  me  that  it  is  a  matter  that 
ought  not  for  one  moment  to  enter  into  the  con- 
sideration of  anybody  who  is  fixing,  by  looking  at 
the  street  or  by  hearing  any  evidence  that  may 
be  necessary,  and  so  on,  what  is  the  actual  general 
line  of  the  buildings.  It  may  be  that  I  misander- 
stood  Mr.  Bailhache's  argument,  but  it  was  only 
when  I  took  it  as  going  that  length  that  I  said 
what  I  do  not  withdraw  from,  that  I  think  that 
method  of  putting  the  screw  upon  a  landowner  is 
not  legitimate,  because  it  is  not  a  matter  that 
has  anything  whatever  to  do  with  what  is  the 
actual  general  line  of  buildings.  Having  got  so 
far  as  this  we  have  got  this,  that  the  superintend- 
ing architect  has  to  decide  first  what  length  of 
street  he  will  take  into  consideration  in  fixing  his 
general  line  ;  and,  secondly,  with  reference  to  the 
physical  features  of  that  part  of  the  street,  what 
shall  be  the  general  line  fixed.  Now,  the  appeal 
is  an  appeal  given  in  very  general  terms  from  his 
certificate,  and  the  provision  is  that  the  owner  of 
the  land  who  wants  the  certificate  shall  have 
notice  of  what  building  line  is  adopted  and  that 
people  who  own  properbf — I  am  putting  it  veiy 
shortly  and  concisely — u>r  50  yards  on  eaoh  side 
of  his  property  should  also  have  that  notice. 
That  defines  the  persons  who  have  notice  of  the 
decision  and  who  are  entitled  to  be  heard  when 
the  appeal  comes  on ;  and  Mr.  Bailhache's  argu- 


Digitized  by 


Google 


Deo.  17,  1901] 


THE  LAW  TIMES. 


[YoL  XCI— 508 


K.B.  Div.]     Be  London  County  Ooitncii.  and  London  Building  Act  1894.    [K.B.  Dit. 


inent  wonld  have  been  a  perfect  one,  that  we  muat 
take  the  appeal  to  apply  only  to  tiae  block  which 
the  enpenntending  architect  has  chosen  as  his 
standard,  if  it  were  a  correct  view  of  the  sect.  24 
Bnt  I  think  on  looking  at  sect.  24,  it  is  perfectly 
clear  that  that  is  not  what  the  section  says ; 
and  that  the  persons  to  whom  notice  is  to 
be  given  and  who  are  to  have  the  right  of 
being  heard  on  the  appeal,  are  expressly  and 
clearly  defined  and  consist  of  persons  who  will 
not  vary  according  to  what  standard  is  taken 
as  the  starting  point  as  to  which  the  architect 
determines  the  general  line  of  buildiilgs.  It  is 
the  person  who  applies  and  wants  the  certificate 
to  tell  him  how  far  he  may  bnild  on  his  land 
without  contravening  the  Act  of  Parliament  or 
by-laws  and  the  people  whose  property  extends  for 
50  yards  on  each  side  of  it.  Therefore  the  persons 
who  are  come  before  the  tribunal  of  appiaai  are 
left  in  DO  donbt  and  the  question  of  who  they 
shall  be  is  in  no  wise  affected  by  the  length  of 
the  street  that  is  taken  for  the  standard  of  com- 
parison. The  power  that  is  given  to  the  appellate 
tribonal  is  a  very  general  one — "to  confirm, 
reverse,  or  vary  any  decision,  and  make  snch 
order  as  they  may  think  fit."  I  cannot  for  the 
life  of  me  see  why  that  important  element  in  the 
determination  of  the  general  line  of  buildings 
which  consists  of  defining  what  the  place  from 
which  yoQ  start  shall  be  is  not  equally  within  the 
competence  of  the  tribunal  of  appeal  to  consider, 
to  decide,  to  confirm,  to  reverse,  or  to  vary  as 
well  as  any  other  part  of  the  decision  which  is 
undoubtedly  within  the  jurisdiction  of  the  super, 
intending  architect ;  and  if  that  be  so  it  seems  to 
me  to  remove  all  difficulty  from  this  case,  because 
if  I  am  right  in  saying  that  that  is  a  matter  of 
appeal,  a  matter  comprehended  in  the  appeal,  the 
appellate  tribunal  has  a  perfect  right  to  say, "  Yon 
have  not  taken  what  in  our  judgment  is  the  right 
standard  to  begin  with,  and  which  you  start  from, 
and  it  is  a  fairer  and  a  better  thing  to  take 
a  greater  length  of  the  road  and  to  lay  down 
the  general  line  along  that  bit  rather  than  the 
shorter  bit  which  has  been  taken  by  the  superin- 
tending architect."  The  superintending  archi- 
tect has  to  fix  that ;  it  is  the  point  f  mm  which 
bis  determination  starts,  and  if  that  is  so,  surely 
it  must  be  equally  within  the  competence  of  the 
tribunal  of  appeal  to  do  the  same  thiog,  and  then 
all  difBculty  in  this  case  vanishes,  because  the 
tribunal  have  said  they  think  the  portion  which 
they  have  marked  A  and  B,  including  a  much 
more  considerable  length  of  the  two  and  a  half 
miles  of  the  Fulham-road,  is  a  better  space  to 
take  when  yon  come  to  look  at  it ,-  and  in  their 
order  they  say  that  that  makes  fairer  starting 
plaoes  from  which  to  draw  your  general  line.  If 
that  be  80  I  can  see  nothing  that  can  possibly 
make  me  say  that  they  made  any  mistake  in  point 
of  law.  It  is  not  a  ver^  easy  thing  to  draw  a 
general  line  amongst  buildings  which  vary  very 
much,  and  some  of  which  project  towards  the  street 
much  further  than  others;  but  this  is  a  difficulty 
which  always  exists,  and  which  is  in  this  case 
intmsted  to  a  tribunal  consisting  of  persons  emi- 
nently qualified  for  the  porpose  of  such  tasks. 
In  my  view  there  was  amply  enough  before  the 
tribunal  to  justify  them  in  saying  that  from  A 
to  B  was  a  better  length  to  take  as  the  standard 
than  from  Munster.place  to  Landridge-road. 
The  only  thing  that  remains  for  me  to  uoniiider 


is  whether  there  is  anything  in  the  operation  of 
sect.  27,  upon  which  Mr.  Bailhache  has  founded  a 
considerable  part  of  his  argument,  which  wonld 
make  it  right  to  say  that  the  tribunal  of  appeal 
here  could  not  legally  have  done  what  they  have 
done.    Now,  it  seems  that  what  took  place  with 
regard  to  the  particular  property  as  to  whiclv 
this  objection  arises  was  that,  I  thmk,  in  1903 — ^it 
does  not  matter  when — but  some  time  or  other, 
the  London  County  Council,  without  laying  down 
where  the  general  line  was,  came  to  the  con- 
clusion, in  which  the  landowner  acquiesced,  that 
the  buildings  which  be  wanted  to  put  up,  and 
which  now  come  forward  to  what  has  been  mad» 
the  edge  of  the  line  of  buildings,  and,  that  being 
so,  he  got  permission  to  make  them  project  on 
the  terms  tbat  he  should  give  up  a  part  of  his 
land  for  the  footpath,  following  a  section  by  which 
the  London  County  Council  avniled  themselves, 
and  very  properly  availed  themselves,  of  sect.  26, 
sub-sect.  1.    Then  sect.  27  is  a  section  which  may 
be  open  to  some  donbt  as  to  its  construction,  bnt 
the  construction  of  which  for  the  present  purpose 
I  am  quite  willing  to  take  as  being  that  for  which 
Mr.  Bailhache  has  contended,  and  it  says  this : 
"The  consent  of  the  council  to  the  erection  of 
any  building  or  structure  beyond  the  general  line 
of  buildings  in  any  part  of  a  street  or  the  erection, 
of  snch  building  or  structure  shall  not  be  deemed 
to  aJSect  or  alter  in  any  other  part  of  the  street 
the  general  line  of  buildings  as  existing  at  th» 
time  of  such  consent."   That,  says  Mr.  Bailhache, 
throws  us  back  to  what  the  state  of  the  buildings 
was  before  they  were  altered  in  order  to  ascertain 
where  the  general  line  of  buildings  was.   I  do  not 
desire  to  be  understood  as  saying  definitely  that 
that  is  my  view  of  the  meaning  of  the  Act.    I 
wonld  rather  wait  until  it  becomes  necessary  to 
say  absolutely  what  it  is,  but  I  am  quite  content 
for  this  purpose  to  accept  the  contention   for 
which  Mr.   Bailhache  argued.    It  seems  to  m» 
that  that  simply  alters  somewhat  the  elements  of 
fact  which  the  tribunal  of  Appeal  would  have  to 
take  into  consideration  in  fixing  the  general  line 
of  buildings ;  and  there  certainly  is  nothing  in 
the  set  back  of  the  premises  as  they  existed  before 
their  alteration,  which  is  disclosed  to  us  by  th» 
plana  as  a  part  of  the  case  and  which  were  before 
the  appellate  tribunal — there  is  nothing  to  my 
mind  in  the  position  of  the  buildings  as  they  theu 
stood  to  make  it  at  all  extravagant  for  the  appel- 
late tribunal  to  have  come  to  the  conclusion  that 
they  could  draw  a  general  line  of  buildings  pass- 
ing through  the  property  as  it  stood  before  the 
alterations,  and  could  continue  it  to  where  they 
have  continued  it  and  put  it  in  the  place  in  which 
it  is.     There  is  nothing  to  my  mind  extravagant 
as  a  matter  of  fact,  and  when  I  come  to  look  at 
the  plans  and   to  translate  plan  B  into  a  plan 
showing  the  premises  as  they  were  before  tho 
alteration,  it  seems  to  me  that  they  might  per- 
fectly well  have  come  to  the  conclusion  that  they 
did:   and,  at   all  events,  I    do  not  hesitate  to 
say  that,  as  far  as  that  consideration  is  concerned, 
it  is  one  of  puie  fact  with  which  we  have  no 
right  to  interfere.    It  seems  to  me,  therefore,  that 
the  appeal  fails,  and  the  only  point  upon  which  I 
have  one  word  to  add  is  that  about  costs.    Objec- 
tion   is    taken    because  the    appellate    tribunal 
instead  of  simply  awarding  the  eosts  to  the  suc- 
cessful appelliuit,  fixed  the  very  moderate  sum  of 
ten  guineas  as  the  costs  which  he  should  receive. ' 
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Now,  the  Act  of  Parliament  contains  no  provision 
at  all  as  to  the  costs  except  the  general  one  that 
the  coats  shall  be  in  the  discretion  of  the  appel- 
late tribunal.  It  contains  no  provision  for  the 
taxation  of  costs,  and  the  result  would  be  if  tbej 
were  not  to  fix  the  costs,  that  some  exceedingly 
cumbrous  proceeding  such  as  Mr.  Bailhache  is 
liind  enough  to  tell  ns  was  once  actually  pat  in 
force  must  be  adopted — namely,  that  where  the 
appellate  tribunal  had  simply  awarded  costs  an 
action  was  brought  to  enforce  payment  of  the 
oosts,  and  then  the  bill  was  taxed  in  that  action 
by  the  taxing  ofBoer  of  this  court.  That  is  a 
most  cumbrous  proceeding,  and  it  cannot  be 
supposed  for  a  moment  that  anything  of  that 
aort  was  in  the  contemplation  of  the  Legislature. 
I  think  it  has  been  done  in  the  High  Court.  I 
do  not  think  I  have  done  it  myself  as  far  as  I  can 
recollect,  but  I  have  the  very  strongest  impression 
that  orders  of  this  kind  have  been  made  in  the 
High  Court  under  the  section  which  gives  discre- 
tion to  the  court  to  award  costs,  and  certainly 
tlr.  Bartley  Dennis  is  perfectly  well  founded  in 
saying  that  the  Summary  Jurisdiction  Acts  and 
a  vast  variety  of  Acts  which  are  administered  by 
magistrates  place  tfae  costs  in  the  discretion  of 
the  magistrates  ;  and  that  it  is  almost  the  invari- 
able practice  for  the  court  to  fix  the  amount  of 
costs  without  giving  the  parties  the  trouble  of 
going  to  taxation.  I  think,  therefore,  that  it  was 
well  within  the  power  of  the  appellate  tribunal 
to  name  a  sum  for  costs  instead  of  simply  award- 
ing costs  to  the  successful  appellant  and  leaving 
him  to  get  them  in  the  best  way  he  could.  For 
these  reasons  I  think  that  this  appeal  must  be 
dismissed. 

Kbnnedt,  J. — ^I  am  of  the  same  opinion,  and 
my  brother  Wills  baa  so  very  clearly  and  fully 
stated  the  views,  in  which  I  entirely  concur,  that 
I  shall  not  take  up  time  by  putting  the  same 
«onsideration  in  less  apt  language.  I  only  desire 
to  add  a  word  or  two  with  regard  to  sects.  26 
and  27,  becanse  so  much  of  Mr.  Bailbaohe's 
argument  seems  to  me  to  have  depended  upon  a 
certain  view  of  those  sections  being  applied  to  a 
portion  of  the  land  in  question,  which  has  been 
called  Ellis'  Shops,  as  to  really  make  his  argu. 
ment  almost  disappear  unless  that  view  is  finally 
adopted.  I  agree  with  what  my  brother  Wilb 
has  said  entirely.  In  this  case  there  in  nothing 
to  show,  there  is  nothing  which  ought  to  lead  us 
to  assume,  that  the  particular  view  of  sect.  27 
against  which  Mr.  Bailhache  has  argued  was  in  fact 
adopted  by  the  appellate  tribunal  in  coming  to 
the  conclusions  to  which  they  have  come,  and 
against  which  this  appeal  is  brought.  But,  as  it 
strikes  me,  I  will  just  say  this,  that  in  giving 
their  consent  to  the  erection  of  these  shops  to 
the  extended  front  no  doubt>  under  sect  26, 
the  consent  of  the  oonnty  council  (acting  as 
the  representative  of  the  public)  is  a  consent 
'which!  suppose  assumes,  from  the  language  of 
«ect.  26,  that  at  the  time  of  the  erection  of  these 
buildings  there  was  a  general  line  of  buildings 
in  the  street  or  part  of  a  street,  place,  or  row  of 
houses.  That  seems  to  me  to  necessarily  follow 
from  the  first  three  lines  of  sect.  26,  becanse  the 
consent  is  a  consent  to  be  given  for  the  erection 
of  a  buUdiug  or  structure  beyond  the  general 
line  of  buildings.  As  far  as  I  know  no  general 
line  of  building  had  at  that  time  been  fixed  under 
«ect.  22  at  all,  but  I  suppose  it  is  fair  to  assume 


that  the  London  Connty  Council  in  granting  the 
consent  were  consenting  upon  the  view  that  there 
was  a  general  line  of  buildings  which  would  not 
have  sanctioned  the  structure  oeing  placed  where 
it  was  without  their  special  consent.  Then  comes 
sect.  27,  and  I  desire,  with  my  brother,  not  to  be 
taken  as  expressing  definitely  the  arguments 
before  ns  which  have  been  fully  and  ably  deve- 
loped as  not  expressing  a  final  opinion  as  to 
what  the  section  means ;  but,  at  all  events,  I 
think  I  ought  to  say  this,  looking  at  the  promi- 
nence to  which  that  section  attains  in  the  argu- 
ment of  the  appellant's  counsel,  that  I  am  by  no 
means  satisfied  that  the  meaning  of  that  section 
is  the  meaning  that  he  placed  upon  it.  It  seems 
to  me  that  the  words  "  deemed  to  affect  or  alter 
the  general  line  of  buildings  as  existing  at  the 
time  of  that  consent "  would  be  satisfied  by  its 
meaning  that  supposing  that  without  consent 
(which  those  structures  have  g^t  by  consent) 
the  general  line  would  have  Men  found  to  be 
different,  the  mere  fact  of  the  extension  of  the 
houses  to  the  point  to  which  they  have  been 
built  under  the  consent  is  not  to  be  taken  neces- 
sarily as  altering  or  affecting  the  line.  It  is  not 
the  ground  upon  which  it  is  to  be  said,  if  any 
further  question  arises  as  to  parts  of  the  street 
in  the  neighbourhood,  you  cannot  take  the  build- 
ing line  as  taken  as  the  general  line  of  buildings, 
because  there  are  these  which  I  may  oall  "con- 
sent blocks  "  erected  further  into  the  street ;  and 
I  think  in  that  way  it  becomes  a  valuable  section 
both  as  protecting  the  public  from  an  interference 
of  that  kind,  a  necessary  intei-ference,  and  also  in 
oases  arising  nnder  sect.  23.  Here  the  building 
line,  the  general  line  of  buildings,  has  been 
taken  on  appeal  in>  a  different  way  ;  but  granted 
in  facts,  unless  there  were  no  such  facts,  and 
therefore  no  evidence  upon  which  the  appel- 
late tribunal  could  so  decide,  it  seems  to  me  we 
have  no  jurisdiction  or  call  to  reverse  the  decision 
which  has  been  given  upon  the  line  for  reasons 
which,  as  my  brother  has  pointed  out,  may  be 
conveniently  adopted  by  the  appellate  tribunal. 

Appeal  diemisied. 

Solicitors :  W.  A.  Blaxland ;  HUder,  Thomp$on, 
and  Dunn, 


Tueiday,  June  28. 

(Before  Chankell,  J.) 

Attoenbt-Gbnbbal  v.  London  County 
Council,  (a) 

Revenue — Income  taut — Bight  to  deduct  and  retain 
—Income  Tax  Act  1842  (6  A  6  Viet.  e.  35),  ».  60, 
No.  4,  r.  10 — Cuttom$  and  Inland  Revenue  Act 
1888  (51  &  52  Vict.  c.  8),  «.  24  (3). 

The  defendant!  having  borrowed  money,  created 
capital  stock  in  respect  thereof  charged  upon  all 
their  properly.  Their  income  was  derived  from 
interest  on  loans  made  bv  them  and  rents, 
and  they  occupied  certain  land  of  which  they 
were  possessed.  The  interest  payable  by  them 
in  respect  of  the  stock  exceeded  their  income  and 
the  deficit  was  raised  by  means  of  rates.  Income 
tax  was  deducted  from  the  interest  and  rents  pay- 
able to  the  defendants  before  such  interest  and 
rents  were  paid  over  to  them,  and  the  defendant* 

(a)  B«por««d  bj  W.  Da  B.  Hisbbkt,  Ek-  B*rrrliter-«t-L*». 
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paid  income  tax  under  tehed.  A  in  reipeet  of  the 
iands  which  they  themselvei  oeeupied. 

Held,  that  the  defendant*  had  no  income  upon 
which  they  were  liable  to  income  tax,  and  that 
ihey  were  justified  in  deducting  from  the  income 
tax  they  had'deducted  in  paying  the  interest 
on  their  tto<^  to  the  itockholderi  a  sum  equal 
to  the  amount  they  had  already  paid  in  respect 
of  the  loans,  rents,  and  lands,  so  as  to  recoup 
themselves. 

Information. 
By  the  Metropolitan  Board  of  Works  (LoanB) 

Act  1869  it  WEB,  amongst  other  things,  enacted 

as  follows : 

« 

Scot.  4.  The  board,  for  the  parpote  of  ruaing  enoh 
portion  of  the  loana  authoriMd  hj  the  Aots  mentioned 
in  the  first  lotaednle  to  this  Aot  for  the  purposes  of  thore 
Acta  as  the  Treasury  may  from  time  to  time  sanction, 
may  create  capital  stock  to  be  called  the  Mttropolitan 
Consolidated  Stock,  in  this  Act  referred  to  as  consoli- 
dited  stock,  and  ti  be  issued  in  such  amoanta  and 
manner  at  sach  price  and  times  on  such  terms  subject 
to  snoh  conditions  with  such  dividends  and  redeemable 
(at  the  option  of  the  board)  at  par  at  such  times  and  on 
■noh  eonditions  as  the  Treaaory,  before  the  creation 
thereof,  may  from  time  to  time  approye. 

Seot.  5.  No  holder  of  any  portion  of  consolidated 
■took  shall  have  any  priority  or  preference  by  reason  of 
the  prior  creation  of  such  stock  or  othermie,  a:id  all 
consolidated  stock  created  for  the  purposes  of  the  Acts 
mentioned  in  the  first  schedule  to  tliis  Act  or  of  any  Act 
hereafter  to  be  paaaed,  and  the  dividends  thereon  and 
the  anms  rtqoireid  for  the  redemption  thereof  aha.'l  be 
charged  indifferently  on  the  whole  of  the  land],  rents, 
•nd  propeity  belonging  to  the  board  uoder  the  Acts 
mentioned  in  the  first  sohednle  to  this  Act,  and  on  all 
moneys  which  can  be  raised  by  the  board  by  rates  under 
this  Act,  and  on  the  improTement  fund  subject  to  all 
charges  existing  at  the  psssiog  of  this  Act  on  such 
landa,  recti,  property,  moneya,  and  fundi  respeotirely, 
and  shall  be  a  firet  charge  thereon  after  those  ohargea; 
and  all  moneya  required  for  payment  of  thediridenda  on 
auoh  stock  and  the  snms  required  to  be  raised  for  the 
redemption  of  snoh  stock  as  mentioned  in  this  Act  shall 
be  raised  out  cf  the  improvement  fend  and  metropolitan 
consolidated  rate  as  in  this  Act  mentioned. 

Sect.  22.  The  board,  for  the  purpoae  of  paying  the 
dividends  on  and  redeeming  the  oonsolldated  stock,  and 
A^so  of  defraying  the  expenses  acthoiiied  to  be  incurred 
and  incurred  by  them  in  obtaining,  or  the  execution  of 
the  Acta  mentioned  in  the  first  schedule  to  this  Act,  or 
any  of  them,  and  of  defraying  the  sums  required  for 
the  payment  of  the  principal  and  interest  of  and  the 
funds  for  any  seonrities  granted  by  the  board  for  the 
purposes  of  those  Acbr,  or  any  of  them,  before  the 
passing  of  this  Act  shall  (in  lieu  of  all  rates  or  assess- 
ments authorised  at  the  passing  of  this  Aot  to  be  assessed 
by  thsm  generally  over  the  metropolis)  from  time  to 
time  asaeaa  and  raise  a  rate  to  be  called  the  Metro- 
politan Consolidated  Bate  in  this  Act  referred  to  as  the 
consolidated  rate.     .     .     . 

Every  precept  issued  by  the  board  for  the  purposea 
of  the  Metropolitan  Conaolidated  Bate  shall  specify 
firat  the  proportion  of  the  amount  named  in  the  precept 
which  is  required  for  the  purpose  of  piyirg  the  principal 
•nd  interest  of  and  ainking  fund  for  secarities  granted 
by  ihem  before  the  paaaing  of  this  Aot  and  the  dividends 
on  and  the  rams  required  for  the  redemption  of  con- 
•olidated  stock  under  this  Act ;  and,  secondly,  the  pro- 
portion of  anch  amount  which  ia  required  for  all  other 
pnrpoaea  of  the  Board.     .     .     . 

Seot.  26.  For  the  purpose  of  piyicg  the  dividends  on 

«id    redeeming    cmaoUdated  stock  created  under  this 

Act  there  shall  be  established  a  fund  to  be  called  the 

Consolidated  Loans  Fond  of  the  Metropolis,  in  this  Act 

ToL  XCI ,  2354. 


referred  to  as  the  Consolidated  Loana  Fond,  and,  subject 
to  the  provisions  of  this  Aot,  the  board  shall  keep  a 
aeparate  account  of  snch  fnnd. 

Ssot.  27.  The  hoard  shall  carry  to  the  Conaolidated 
Loans  Fnnd  the  moneys  foUowiog  (after  providing  for 
all  charges  on  snch  moneys  existing  at  the  passing  of 
the  Aot,  and  to  which  the  same  for  the  time  being  be 
applicable) ;  that  is  to  say :  (1)  All  moneys,  whether 
in  the  nature  of  capital  or  otherwise,  arising  from  the 
sale,  lease,  or  other  disposition  of  lands,  rents,  and 
property  belonging  to  the  board ;  (2)  the  residue  of  the 
improvement  fund  which  may  come  into  their  hands  in 
ihe  manner  mentioned  ia  this  Act ;  (3)  such  an  annual 
sum  in  every  year  out  of  the  consolidated  rate  and  out 
of  the  oontributiou  paid  to  the  biard  in  pnrsnanoe  of  the 
Fire  Brigade  Act  or  out  of  sach  sources  as  may  be  equal 
to  2  per  cent,  on  the  totil  amonnt  of  consolidated 
stock,  whether  it  has  been  cancelled  or  not;  or  (4) 
such  greater  or  leas  annual  sum  as  the  Treasury  may 
from  time  to  time  approve  aa  being  in  their  opinion 
necessary  in  order  to  pav  the  dividends  on  and  to  redeem 
all  the  consolidated  stock  in  six'y  y?ari  from  the  date 
of  tiie  creation  thereof. 

By  the  Act  and  divers  subsequent  Acts  of  Par- 
liament (Metropolis  Money  Acts)  the  board  and 
the  defendant  comity  council  were  empowered  to 
lend  to  divers  local  authorities  sums  of  money, 
and  by  the  Acta  it  was  and  is  directed  that  the 
interest  paid  and  principal  repaid  by  the  local 
authorities  in  respect  of  such  loans  should  be 
carried  to  the  Metropolitan  Consolidated  Loan 
Fund. 

The  defendant  conncU  succeeded  the  board  on 
the  Ist  April  1889. 

By  sect.  15  of  the  London  Council  (Money)  Aot 
1889  it  was  enacted  (in  lieu  of  certain  provisions 
in  that  behalf  in  sect.  28  of  the  Metropolitan 
Board  of  Works  (Loans)  Act  1869)  that  the 
Consolidated  Loana  Fund  should,  subject  to 
regulations  approved  by  the  Traasurjr,  be  first 
applied  in  the  payment  of  the  dividends  on 
consolidated  stocs,  and  then  ia  purchasing  and 
redeeming  consolidated  stock,  and  in  other  ways 
mentioned  in  the  section. 

Acting  under  the  powers  created  by  sect.  15  of 
the  London  County  (Money)  Act  1889,  the 
Treasury  on  the  19th  Feb.  1891  approved  certain 
regulations,  of  which  the  following  is  one : 

(1)  The  account  to  be  kept  by  the  council  of  the 
Conaolidated  Loan  Fund  ahall  be  divided  into  two  partr, 
an  income  a'soount  and  a  capital  aooount.  To  the 
income  account  ahall  ba  credited  all  interest  received 
by  the  council  on  loana  granted  and  on  investments 
made  by  them,  and  all  rent;,  interest  and  other  aanuil 
income  received  by  them  into  the  Consolidated  Loans 
Fnnd  ;  and  debited  all  payments  for  dividends, 
inteireat,  rents,  and  all  other  payments  properly  charge- 
able to  the  income  of  the  Conaolidated  Loans  Fund. 
To  the  capital  account  shall  be  credited  all  moneya 
received  by  the  council  (except  income)  applicable  to 
the  payment  or  redemption  of  debt,  iooluding  moneys 
received,  by  realisatioa  of  temporary  inveatmenta  of 
capital  money,  and  debited  all  moneys  paid  in  redemp- 
tion of  debt,  and  all  temporary  inveitmeata  of  capital 
money. 

By  thn  Customs  and  Inland  Revenue  Act  1888 
(51  &  52  Vict.  c.  8)  it  is  enacted : 

Sect.  24  (3).  TJpon  payment  of  any  interaet  of  money 
or  annuitiea  charged  with  income  tax  under  ached.  D, 
and  not  payable  or  not  wholly  payable  out  of 
profita  or  gain  a  brought  into  charge  to  auch  tax,  the 
person  ty  or  through  whom  such  annuitiea  shall 
be  pud,  ahall  deinot  thereout  the  rate  of  income  tax  ia 
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form  at  the  time  of  sach  payment,  and  shall  forthwith 
render  an  aoooont  to  the  Commiasionen  of  Inland 
Bevemie  of  the  amonnt  so  deducted  or  of  the  amonnt 
dednoted  out  of  so  mnoh  of  the  interest  or  annuities  as 
is  not  paid  ont  of  profits  or  gains  brought  into  ohatge  as 
the  oaae  may  be  ;  and  anoh  amonnt  shall  be  a  debt  from 
snoh  person  to  Her  Majesty,  and  reoorerable  as  snoh 
aooordingly ;  and  the  prorision  contained  in  sect.  8  of 
the  Act  of  the  13th  and  14th  years  of  Her  Majesty's 
reign,  c.  97,  now  in  foroe  in  relation  to  money  in  the 
hands  of  any  person  for  legacy  duty  shall  apply  to 
money  deducted  by  any  person  in  reipe  ot  of  income  tax. 

The  board  and  the  defendant  oonnoil  from  time 
to  time,  being  thereunto  anthorised  by  divers  Acts 
of  Parliament,  raised  large  sums  by  the  creation  and 
issue  of  consolidated  stock  in  accordance  with  the 
proTisions  of  the  Acts  hereinbefore  referred  to,  and 
have  paid  interest  on  such  stock  to  the  holders 
thereof  for  the  time  beins.  The  defendant 
council  hare  also  become  liable  to  pay,  and  have 
paid  interest  on  sundry  loans  transferred  to  them 
from  the  counties  of  Middlesex  and  Surrey.  The 
last-mentioned  interest  is  a  payment  properly 
chargeable  to  the  income  of  tbe  Consolidated 
Trust  Fund. 

The  defendant  council  have  also  lent  large  sums 
to  local  authorities,  the  interest  on  which  has 
been  paid  into  the  Consolidated  Loans  Fund, 
under  the  enactments  hereinbefore  referred  to 
and  credited  in  accordance  with  the  Treasury 
regulations  hereinbefore  set  out,  to  the  income 
account  of  the  fund.  The  interest  so  received 
from  local  authorities  as  aforesaid,  was  received 
alter  deduction  of  income  tax  on  the  same  by  the 
local  authorities  respectively  under  the  provisions 
in  that  behalf  contahied  in  the  Income  Tas  Acts. 

The  defendant  oonn<nl  have  also  received,  after 
similar  deduction  of  income  tax,  and  paid  into  the 
Consolidated  Loans  Fund,  and  credited  to  the 
income  account  of  the  fund  in  accordance  with 
the  Treasury  regulation  aforesaid,  divers  rents 
and  other  annual  income  properly  falling  to  be 
credited  to  the  said  income  account.  Further 
sums  derived  from  the  consolidated  rate  (now  in 
fact  called  the  county  rate)  and  not  charged  or 
chargeable  with  income  tax  were  also  paid  into 
the  Consolidated  Loans  Fund,  and  duly  credited  to 
the  income  account  thereof. 

During  the  year  the  Ist  April  1900  to  the  31st 
March  1901  the  defendant  council  paid  by  way 
of  dividends  and  interest  on  loans  the  sum  ot 
1,371,6332.  6>.  9i.,  on  which,  pursuant  to  the 
Customs  and  Inland  Revenue  Act  1888,  s.  24  (3), 
hereinbefore  set  out,  they  deducted  income  tax 
parUy  at  8d.  and  partly  at  1«.  in  the  pound, 
amounting  in  all  (after  allowing  for  non-deduc- 
tion in  the  case  of  exempted  holders,  and  in 
respect  of  fractions  of  a  penny)  to  the  sum  of 
63,722Z.  18».  9d. 

The  whole  of  the  1,371,6332.  6«.  9d.  was,  in 
accordance  with  the  Treasury  regulations  herein- 
before referred  to,  paid  out  of  the  income 
account  of  the  consolidated  fund,  and  was,  to 
the  extent  of  833,335i.  3(.  3d.,  paid  ont  of  the 
interests,  rents,  and  other  annual  income  paid 
into  that  fund  as  mentioned  above — that  is  to 
sajr,  ont  of  profits  or  gains  brought  into  charee 
to  income  tax  within  the  meaning  of  sect.  24  (3) 
of  the  Customs  and  Inland  Revenue  Act  1888,  but 
the  residue  of  the  sum  of  1,371,6332.  6«.  9d., 
amounting  to  538,2982.  3«.  6d.,  vas  not  paid  out 
of  profits  or  gains  so  brought  into  charge,  but  out 


of  money  paid  into  the  Consolidated  Loans  Fond 
from  the  consolidated  or  county  rate,  and  not  so 
brought  into  charge. 

Of  the  sum  of  63,7222.  18(.  9<i.  dednoted  for 
income  tax  by  the  defendant  council  as  above- 
mentioned,  the  sum  of  40,1622.  ISs.  3d.  and  no 
more  was  deducted  in  respect  of  the  interest 
amounting  to  833,3352.  3«.  3d.  paid  as  above- 
mentioned  out  of  profits  and  gains  brought  into 
charge  to  income  tax,  leaving  a  balance  of 
23,5602.  5«.  6(2.  out  of  the  sum  of  63,7222.  18*.  9i. 
for  which  sum  of  23,5602.  5s.  6c2.,  tiie  defendant 
council  became  and  were  liable  under  the  Cnstoms 
and  Inland  Revenue  Act  1888,  s.  24  (3)  to 
accoimt  to  the  Commissioners  of  Inland  Revenue, 
but  tbe  defendant  council  have  accounted  for 
and  paid  or  aro  ready  to  pay  the  sum  of 
17,6462.  15s.  4<2.  only,  leaving  a  balance,  for  which 
they  refuse  to  account,  of  59132. 10s.  2d. 

The  Attorney- General  charges  that  amcmgst 
others  the  following  questions  are  at  issue 
between  His  Majesty  and  the  defendant — ^vide- 
licet: (1)  Whether  any  and  what  part  of  tbe 
dividends  and  interest  paid  by  the  defendant 
council  were  paid  ont  of  any  and  what  profits  or 
gains  brought  into  charge  to  the  income  tax. 
(2)  What  part  of  the  dividends  and  interest  paid 
by  the  defendant  council  were  not  paid  ont  of 
profits  or  gains  brought  into  charge  to  the 
income  tax.  (3)  What  was  the  amount  deducted 
for  income  tax  by  the  defendant  connoil  on 
paying  the  dividends  and  interest  during  the 
year  from  the  let  April  1900  to  the  Slst  March 
1901,  and  for  how  much  of  such  amount  are 
they  liable  to  account  to  His  Majesty.  (4)  What 
inquiries  should  be  directed  aud  accounts  takea 
in  regard  to  the  premises. 

The  Attorney-General  on  behalf  of  His  Majesty 
prayed  as  follows :  (1)  An  order  for  the  payment 
by  the  defendant  council,  within  a  time  to  be 
limited  in  that  behalf,  of  the  sum  of  59132. 10«.  2d.,, 
with  lawful  interest  thereon.  (2)  If  neoessary,  bDi 
inquiry  as  to  the  dividends  and  interest  paid  by 
the  defendant  council  with  the  tax  deducted  by 
them  thereon,  and  as  to  the  fund  out  of  whicdt' 
they  were  paid,  and  how  far  they  were  paid  oat 
of  profits  or  g^ns  brought  into  charge  to  the 
income  tax.  (3)  Payment  by  the  defendant  oonnoil 
of  the  amonnt  which  shall  be  found  to  have 
been  deducted  by  the  defendant  council  out  of  so 
mnoh  of  the  dividends  and  interest  as  were  not 
paid  ont  of  profits  or  gains  brought  into  charge 
to  the  income  tax,  with  lawful  interest  thereon. 

The  defendants'  annual  income  from  interest- 
on  loans,  rents,  and  other  income  from  which 
income  tax  had  already  been  deducted  under 
scheds.  A  and  D  amounted  to  837,7282. 10s.  5<L, 
and  they  claimed  to  retain  such  sum  as  would 
recoup  them  for  that  income  tax,  and  farther  for 
the  sum  paid  by  them  as  income  tax  under 
sched.  A.  m  respect  of  land  in  their  occupation 
which  had  been  assessed  on  an  annual  value  of 
118,3062.  6».  Id. 

In  paying  the  dividends  on  their  consolidated 
stock  out  of  the  Consolidated  Loans  Fund  the 
London  County  Council  are  bound  under  sect.  24> 
sub-sect.  3,  of  the  Customs  and  Inland  Revenue 
Act  1888  to  account  to  the  Crown  for  the  income 
tax  which  they  deduct  from  the  dividends  so  far 
only  as  the  dividends  are  not  payable  ont  of  their 
income  which  has  already  been  charged  with 
income  tax.   Where  the  dividends  are  paid  partiy 
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out  of  rents  and  profits  from  their  lands  charged 
with  income  tax  nnder  sched.  A,  partly  ont  of 
interests  on  loans  to  local  aathorities  charged 
'with  income  tax  under  sched.  D,  and  (where  these 
receipts  are  insaffioient)  partly  out  of  moneys 
raised  by  rates,  the  connoil  contended  they  were 
«ntitled  to  retain  an  amount  of  tax  deducted 
from  the  dividends  equivalent  to  the  amount  of 
■tax  paid  on  the  annual  value  of  property  which 
1>eIoDgs  to  them  and  is  in  their  occupation. 

The  Attomey-Oeneral  (Sir  B.  Finlay)  and 
Itowlatt  for  the  Grown.— By  sect  24  (3)  of  the 
Customs  and  Inland  Revenue  Act  1888,  in  order 
to  justify  the  deduction  from  income  tax  by 
«  person  paying  annual  interost  and  a  retention 
■of  the  sum  so  deducted  for  that  'person's  own 
■nse,  the  interest,  must  not  merely  be  payable  oat 
of  the  profits  and  gains  brought  into  charge,  bat 
must  in  fact  be  paid  out  of  such  profits  and  gains. 
So  far  as  the  land  is  concerned,  there  has  been  no 
payment  out  of  moneys  chargeable  to  income  tax. 
If  the  defendants'  income  nad  been  sufficient 
to  pay  the  interest  on  this  stock  without  having 
to  make  up  the  deficiency  from  the  rates,  they 
■dearly  would  have  had  to  have  paid  over  the  tax 
on  the  interest  on  that  stock  without  any  deduc- 
tion, and  it  can  make  no  difference,  so  far  as  the 
Crown  is  concerned,  that  they  have  to  raise  the 
■deficit  by  means  of  rates.  If  this  deficit  had 
been  paid  out  of  capital,  thero  could  have  been  no 
■deduction.  Sect.  60,  No.  4,  r.  10,  of  the  Income 
Tax  Act  1842  does  not  apply  here. 

Sir  Edward  Clarice,  E.G.,  Diekent,  K.G.,  and 
Syde  for  the  defendants. — Sent.  60  applies  here. 
If  the  defendants  are  nnable  to  make  this  deduc- 
tion, the  Grown  will  be  getting  their  income  tax 
twice  over.  This  interest  is  paid  out  of  profits 
or  gains  brought  into  charge  within  sect.  24  (3) 
of  the  Customs  and  Inland  Revenue  Act  1888, 
-and  it  can  make  no  difference  to  the  right  of 
deduction  that  the  oonncdl  occupy  the  land 
themselves  and  have  not  let  it. 

Gbannkll,  J. — In  this  case  the  matter  which 
I  have  to  decide  seems  to  me  to  come  to  this : 
The  London  County  Council  have  property  which 

froduces  an  annual  income  receivable  by  them, 
at  upon  which,  of  course,  income  tax  is  paid,  in 
■some  cases  possibly  paid  beforo  they  receive  it 
4>y  way  of  deduction,  in  other  cases  paid  by  them, 
i>ut  at  any  rate  property  which  produces  an 
■annual  income  of  837,000!.  Those  figures  I  take 
from  the  account  set  ont  in  the  information, 
leaving  out  the  odd  figures  beyond  the  thousand 
pounds.  Eight  hundred  and  thirty-seven  thousand 
{tounds  is  uie  amount  of  their  available  income, 
upon  which  they  pay  tax,  in  addition,  of  course, 
to  what  I  suppose  is  practically  unlimited  — 
namely,  the  power  of  rating;  that  is  a  large 
«onroe  of  income  to  them.  Then,  in  addi- 
tion to  that,  they  have  property  which  they 
oocapy  themselves,  and  upon  which,  therefore, 
income  tax  is  paid  under  sched.  A,  the  aunual 
Talne  of  which  is  118,000!.,  again  leaving  out  the 
figures  less  than  the  thousand  pounds.  Kow, 
that  is  the  total  amount  of  the  annual  income  or 
annual  value  of  their  property  apart  from  the 
power  of  rating,  and  it  amounts  in  annual  value 
to  956,0002.  a  year.  That,  therefore,  is  the 
annual  value  of  their  property,  part  actually 
receivable  and  received  in  cash,  and  part  the 
annual  valoe  of  the  property  which  they  occupy. 


and  it  comes  altogether  to  a  taxable  income  of 
956,0002.  Then  they  have  borrowed  a  large  sum 
of  money,  and  the  annual  charge  for  interest  in 
respect  of  that  borrowed  money  is  1,371,0002,  as 
against  the  956,0002.  It  is  a  sum  which  exceeds 
substantially  the  total  amount  of  the  annual 
value  of  their  property.  Upon  that  1,371,0002. 
which  they  pay  by  way  of  interest,  the  metropo- 
litan consolidated  stock,  the  Crown  is,  of  course, 
entitled  to  income  tax,  and  as  to  the  portion  of  it 
which  exceeds  the  annual  value  of  their  property — 
that  is  to  say,  415,0002.  a  year — it  is  admitted  that 
the  London  County  Council  are  accountable  to 
the  Grown.  Theyl  deduct  income  tax  upon  the 
entire  interest  which  they  pay  (and  as  to  that 
amount — namely,  415,0002.  a  year — it  is  admitted 
they  are  tax  collectors  for  the  Crown),  and  as  to 
that  amonnt  which  they  receive  or  hEike  by  way 
of  deduction  from  the  interest  which  they  pay 
they  are  collecting  income  tax  due  by  the  stock- 
holders to  the  Crown,  and  for  that  the  London 
County  Council  are  accountable.  The  questions 
which  formerly  arose,  part  of  which  have  been 
decided  already  by  the  House  of  Lords,  and  the 
remaining  part  have  to  be  considered  by  me  now, 
are  as  to  whether  the  London  County  Council 
are  accountable  to  the  Crown  for  the  tax  on  any 
other  part  beyond  the  415,0002.  a  year.  The 
House  of  Lords  decided  in  London  County 
Council  V.  Attorney -General  (83  L.  T.  Rep.  605 ; 
(1901)  A.  C.  26)  that  they  were  not  accountable 
for  the  tax  upon  the  837,0002. — that  is,  the  pro- 
perty which  produces  the  annual  income  to  that 
amount,  which  annual  income  is  receivable  by  the 
London  County  Council,  and  upon  which  they 
pay  tax.  That  much  was  decided  by  the  House 
of  Lords.  Now,  I  have  to  decide  as  to  the 
remaining  portion,  the  118,0002.,  as  to  whether  the 
tax  upon  that  which  is  deducted  from  the  pay- 
ments made  to  the  stockholders — whether  as  to 
that  amount  the  London  County  Council  are 
accountable  to  the  Crown  as  having  collected  that 
for  the  Grown ;  or  whether  they  are  entitled  to 
retain  it  as  a  recoupment  for  the  tax  upon  that 
amount  which  they  themselves  have  paid  to  the 
Grown  by  reason  of  their  being  assessed  to  that 
amonnt  under  sched.  A.  That  is  the  point  I 
have  to  decide.  It  turns  to  a  certain  extent  (in 
fact  I  think  I  may  say  it  entirely  turns)  upon 
the  interpretation  of  the  various  sections  of  the 
statute,  but  the  House  of  Lords  has  indicated 
that  those  statutes  are  to  be  approached  from 
the  point  of  view  of  the  substance  of  the  matter, 
which  is  that  the  income  tax  is  a  tax  upon 
income,  and  that  all  income  is  taxable  onoo, 
or  almost  all  income— of  coarse  in  this  case  there 
is  the  special  and  peculiar  income  arising  from 
the  rates  which  is  not  taxable— but  with  rare 
exceptions  all  income  is  taxable  once,  but  is 
taxable  once  only.  Speaking  generally,  if  any 
individual  has  property  upon  which  in  one  sense 
he  gets  income  into  his  pocket,  but  in  another 
sense  he  does  not  get  it,  because  that  property 
is  incumbered  to  the  full  amount  of  its  value, 
then  the  person  who  has  property  of  that  descrip- 
tion really  pays  nothing.  He  pays  in  the  first 
instance,  but  he  dedncte  it  from  that  which  he 
pays  to  the  incumbrancer ;  and  therefore,  having 
no  income  really,  because  his  debts  exceed  his 
income,  he  pays  no  tax  in  the  end.  He  pays  tax 
in  the  first  instance,  but  gets  it  back,  recouping 
himself  by  deducting  it  from  what  he  pays  to  the 
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incambrancer.  Now,  that  is  the  general  prin- 
ciple -which  is  applicable  to  these  statntes,  and 
yon  expect  io  find  that  a  person  in  the  end,  after 
all  the  machinery  that  is  provided  by  the  Act  has 
been  applied,  who  has  no  income,  pays  no  tax. 
Now,  in  the  case  of  property  under  sched.  A  the 
tax  is  payable  npon  the  annual  value  of  the  pro- 
perty, if  the  owner  of  the  property  occupies  it,  or 
npon  the  net  annual  receipts  from  it  if  he  does 
not  occupy  it.  That  would  be  the  same  amount 
in  practice,  because,  of  course,  if  he  only  received 
the  ground  rent,  for  instance,  out  of  the  property, 
be  would  be  taxable  on  the  full  annual  value,  and 
it  would  be  adjusted  between  the  parties.  If  a 
person  has  property  taxed  under  sched.  A,  and  it 
is  mortgaged,  be  is  entitled  by  rule  10  of  sect.  60 
of  the  original  Income  Tax  Act  1842  to  deduct 
the  tax  npon  the  annual  charge  on  his  property 
if  he  has  property  which  is  incumbered.  He  is 
entitled  to  do  that  both  when  he  occupies  the  pro- 
perty himself,  and  when  he  does  not  oooopy  it, 
but  receives  rents  from  it ;  in  each  ease  ne  is 
entitled  to  deduct  the  tax  upon  the  annual  charge 
npon  his  pro;  erty.  When  he  occupies  the  property 
himself  it  is  obvious  that  he  cannot  pay  the  annual 
charge  out  of  the  actual  receipts  from  the  pro- 
perty, because  there  are  none.  He  theref o)  e  pays  it, 
if  he  pays  it  at  all,  from  other  sources.  I:ut  he  is 
entitled  to  deduct  the  tax  upon  the  annual  charge 
that  he  pays  independently  of  the  source  from 
which  he  finds  the  money  to  pay  it.  In  all  ordi- 
nary cases  that  must  be  something  which  is  taxed 
for  income  tax.  If  he  has  some  other  income 
outside  the  property  which  he  is  occupying  and 
which  he  has  mortgaged,  and  therefore  he  suc- 
ceeds in  paying  from  some  other  source  his  mort- 
gage interest,  that  other  source  in  all  ordinary 
cases  of  an  ordinary  individual  will  be  some 
income  whioh  is  taxed  in  some  way  so  that  no 
difficulty  arises.  In  the  present  case  the  difficulty 
arises  solely  from  the  fact  that  the  London 
County  Council  has  this  exceptiooal  power  of 
raising  income  for  itself  by  the  rates ;  that  source 
of  income  is  not  taxable,  and  that  is  what  causes 
tbe  difficulty.  The  point  that  strikes  me  with 
regard  to  the  matter  is  this :  that  under  this 
rule  10  the  deduction  is  authorised  from  the  pay- 
ment which  a  man  makes  to  his  mortgagee  entirely 
irrespective  of  the  question  of  where  he  gets  the 
money  from  to  pay,  and  the  reason  why  the  person 
who  deducts  that  from  his  mortgagee  is  entitled 
to  put  it  into  his  own  pocket  is  that  he  really  has 
no  taxable  income  out  of  the  property,  or  only  a 
taxable  income  out  of  the  property  to  the  extent 
by  which  the  value  of  the  property  exceeds  tbe 
value  of  the  charge.  So  that  he  is  allowed  to  re- 
tain that  money  because  the  real  person  who  has 
the  income  out  jf  that  property  is  the  mortgagee, 
snpposing  there  is  a  mortgage,  and  I  am  dealing 
with  a  case  of  a  mortgage  to  the  full  amount. 
He  has  the  right  to  the  annual  income  of  118,0002. 
as  in  this  case,  bat  if  there  is  a  charge  upon  it — 
to  tbe  amount  of  118,0002.  a  year — then  he  has  no 
taxable  income  out  of  that.  The  person  who  has 
the  taxable  income  out  of  it  is  the  person  who  has 
the  mortgage  on  which  the  annual  interest  is  the 
118,0002.,  and  is  the  person  who  ought  to  be  taxed 
in  respect  of  that  propei  ty,  not  the  person  who 
has  the  nominal  ownership  of  it — tbe  ownership 
of  it,  but  no  beneficial  income  out  of  it.  Now, 
applying  that  to  the  present  case,  the  position  of 
things  seems  to  me  to  be  this :  that  the  London 


County  Council  has  really  no  avmlable  income 
other  than  its  power  of  rating  the  metropolis. 
The  property  it  hsis,  the  property  which  it  receives 
in  the  way  of  cash  as  annual  income  received — 
namely,  the  amount  of  837,0001. — is  clearly  charged 
to  the  extent  of  1,371,0002.  a  year.  That  is  clearly 
charged,  and  that  is  paid  avay  in  fact,  becanse 
the  wty  in  which  it  is  appropriated  in  tbe 
accounts,  as  pointed  out  by  the  learned  Lsw 
Lords  in  the  case  which  has  already  g^ne  to 
the  House  of  Lords,  and  to  which  I  have  referred, 
is  this  :  It  is  the  duty  of  people  to  apply 
their  annual  income  in  the  first  instance  towards 
the  annual  charges,  and,  as  Lord.Macnaghten, I 
think  it  was,  pointed  out,  they  not  only  were 
bound  to  do  that  in  the  ordinary  way,  but  they 
were  directed  to  do  so  by  the  regulations  as  to 
the  way  of  keeping  two  accounts  of  this  f und— 
an  income  account  and  a  capital  aooonnt,  and 
they  were  directed  to  deal  with  it  in  that  way. 
So  that  as  to  that  837,0002.  a  year  that  is  clearly 
chargeable  with  a  sum  exceeding  the  total  amount, 
and  the  whole  of  that  goes  towards  payment  of 
the  portion  of  the  annual  interest  on  the  stock. 
That  is  agreed,  and  it  was  decided  by  the  House 
of  Lords  that  it  did  so.  But  as  to  tbe  118,0002. 
which  is  the  annual  value  of  this  property  oocn- 
pied,  I  have  to  consider  into  which  category  it 
falls.  I  do  not  say  that  there  is  no  difficult 
about  coming  to  a  conclusion,  because  there  is 
the  change  of  expression,  to  which  Lord  Ifac- 
nagbten  alludes,  in  the  24<th  section,  between  "  pay- 
able" in  the  first  part  of  tbe  section  and  "paid" 
farther  down.  That  does  undoubtedly  make  some 
difficulty.  In  this  case  I  do  not  see  that  I  can 
say  that  the  118,0002.,  which  is  paid  to  the  stock- 
holders, is  in  fact  paid  out  of  the  annual  value 
of  this  land ;  it  is  not  because  the  annual  value 
of  this  land  is  not  received  in  cash  because  the 
land  is  ocooupied.  It  is  received  in  kind,  if  I  may 
say  so,  because  if  the  London  County  Council  did 
not  occupy  the  property  or  land  they  own  them- 
selves (and  I  assume,  of  course,  that  they  require 
its  occupation  for  the  purposes  of  their  datiies) 
they  would  have  to  rent  the  property  for  the  pur- 
pose elsewhere,  and  would  have  to  pay  for  it,  and 
they  would  have  to  raise,  out  of  the  rates,  this 
118,0002.  In  point  of  fact  what  tbey  do  is  this  : 
they  pay  their  1,&71,0002.  of  interest  by  paying 
away  837,0002.  whioh  they  receive  as  income  and 
by  raising  533,0002.  out  of  the  rates.  That 
533,0002.  is  made  up  of  tbe  415,0002.  and  the 
118.000/.-  The  415,0002.  there  is  no  question 
about  in  this  case,  but  the  118,0002.  is  a  sum 
whioh  in  fact  they  raise  out  of  the  rates,  and 
having  raised  it  out  of  the  rates  they  apply  it 
in  payment  of  so  much  of  the  interest  on  their 
stock.  But  I  think  yon  have  to  look  at  the  sub- 
stance of  tbe  matter,  and  in  substance  they  raise 
118,0002.  out  of  the  rates  to  pay  for  their  occupa- 
tion of  the  land  in  question  for  the  purpose  of 
their  dnUes.  The  land  in  question  really  has  no 
value  to  them  if  ii  is  charged  to  its  full  amount. 
Now,  the  statutes  authorising  the  borrowing  of 
the  money  and  the  issue  of  this  metropolitan 
stock  clearly  do  charge  it  on  all  the  property. 
Consequently  it  seems  to  me  that  that  is  precieely 
the  position  of  an  ordinary  owner  of  propei  ty 
who  has  his  property  chained  with  a  certain  sum, 
but  which  sum  he  does  not  pay;  although  he 
pays  the  sum  annually  and  regularly  he  does  not 
pay  it  out  of  the  actual  proceeds  of  the  land 


Digitized  by 


Google 


Deo.  24,  1904.] 


THE  LAW  TIMES. 


[Vol.  xci,-509 


K.B.  DiT.] 


BiDOUT  «.  FOWLBB. 


[Ct.  or  App. 


because  he  ocoapies  the  land  himself  and  has  no 
proceeds  oat  of  which  to  pay  it.    I  do  not  see  any 
difference  in  this  case  from  the  ordinary  case  of  a 
mortgagor  in  possession  of  land  mortgaged  to  its 
full  annnal  value.    He  finds  the  money  elsewhere 
to  pay  the  mortgage  interest.    So  this  body,  the 
London  County  Council,  find  the  money  elsewhere 
oat  of  the  rates  to  pay  this   118,0002.   to  their 
stockholders.    It  seems  to  me  that  the  substance 
of  the  case  is  that  they  have  no  income  chargeable 
to  income  tax,  becauite  tbeir  whole  available  pro- 
perty is  charged  with  an  annnal  charge  exceeding 
the  total  of  its  snoaal  value.    The  Crown  are  en- 
titled to  get  the  tax  on  the  land.    They  do  get 
it.    They  get  the  tax  because  it  is  charged  under 
sched.  A,  and  they  get  it  at  once.    They  are 
claiming  to  get  it  twice,  because  they  are  claiming 
to  get  BO  much  of  it  as  is  collected  from  the  stock- 
holders, and  they  are  claiming  to  get  that  in  the 
same  way  as  they  do  get,  and  are  entitled  to  get,  the 
tax  on  the  415,0002.    Bat  if  they  get  it  they  are 
getting  it  twice  in  respect  of  that  same  income, 
nnless  yon  can  say  that  the  mere  fact  of  paying 
the  money  from  a  non-taxable  source,  the  rates, 
alters  the  case.  I  do  not  see  myself  why  it  should. 
The  power  of  taxing  is  only  to  tax  for  the  neces- 
sary amount  for  the  surplus ;   the  amount  by 
which  the  annual  interest  on  the  borrowed  money 
exceeds  the  annual  income  from  other  property ; 
or,  I  think  I  should  exprebs  it  more  accurately  by 
saying  the  annual  value  of  their  property;  and 
their  power  of  taxing  really  is  only  to  tax  for  the 
balance.    I  think  you  mast  look  at  this  matter  in 
the  way  in  which  the  House  of  Lords  looked  at  it 
— namely,  as  a  matter  of  substance.  The  substance 
of  it  appears  to  me  to  be  this :  That  the  London 
County  Council  have  no  income  upon  which  they 
are  liable  to  income  tax,  neither  in  respect  of  the 
income  which  they  actually  receive  and  pay  away 
as  interest  to  their  stockholders,  iior  the  annnal 
value  of  the  pioperty  which  they  occupy,  and 
which  is  charged  to  the  full  amount  of  its  annnal 
value,   but  which   they  find  the  money  for  by 
taxing.    I  think  they  must  be  taken  to  find  the 
money  to  pay  for  their  occupation  of  this  land 
cat  of  the  rates,  and  to  apply  the  value  of  it 
towards    the  payment    of    the  charge  upon  it. 
The  substance  of  the  case  seems  to  me  to  be 
that  they  have  no  really  taxable  income,  and, 
consequently,  they  are  entitled  to  retain  so  much 
of  the  tax  which  they  collect  from  their  stock- 
holders as  is  6u£Bcient  to  recoup  them  for  the 
entire  amount  of  the  income  tax  which  they  pay, 
including  that  which  they  pay  under  sched.  A  tor 
the  property,  as  well  as  including  that  which  they 
pay  nnder  the  other  schedule  for  the  837,0002. 
a  ^ear.      I  think  that  is  the  general  principle 
-which  mast  be  applied,  and  I  tlunk  that  follows 
from  the  principles  which   were   laid  down  in 
the  House  of  Lords  ;  therefore  I  do  not  think  it 
necessary  for  me,  under  the  circnmstances,  to  go 
through  the  words  of  the  various  statutes  which 
have  been  gone  through,  and  to  which  my  atten- 
tion has  been  fully  called  by  the  counsel  on  both 
sides.    I  say  1  do  not  think  it  is  necessary  to  go 
thioogh  them,  because  1  have  my  judgment  upon 
the  substance  of  the  matter,  and  it  seems  to  me 
that  the  substance  of  the  matter  is  that  as  to  this 
118,0002.  a  year,  the  London  County  Council  are 
not  tax  collectors  for  the  Crown  merely  collecting 
for  the  Crown  the  tax  to  that  amount  coming 
from  the  stockholders,  but  that  they  are  entitled 


to  retain  that  amount  to  recoup  themselves  for 
the  tax  which  they  have  paid  under  sched.  A  in 
respect  of  the  property  which  they  own,  but  which 
has  no  available  value  to  them  because  it  is 
charged  to  the  full  amount  and  more  of  its 
annual  value.  On  these  grounds,  therefore,  I 
give  judgment  for  the  London  County  Council. 

Judgment  for  the  defendants. 

Solicitors :  Solicitor  of  Inland  Revenue ;   W.  A. 
Blaxland. 


— ♦ — 

COURT   OF   APPEAL. 

Thursday,  June  16. 

(Before  Yaughan  Williams,  Bomeb,  and 

Cozkns-Hakdt,  L.JJ.) 

RiDOUT  V.  FOWLEB.  (o) 
APPEAL  FBOM   THE    CHANCEET   DIVISION. 

Vendor  and  purchaser — Land — Payment  of  deposit 
— Purchaser's  interest  before  completion — Judg- 
ment creditor  of  purchaser — Equitable  execution  • 
—Beceiver — Notice  to  vendor — Rescission  of 
contract  by  consent — Payment  by  vendor  to- 
purchaser. 

Q.  contracted  to  purchase  land  from  the  defen- 
dant, paid  a  deposit  of  3002.,  and  received 
immediate  possession. 

The  plaintiff  subsequently  became  a  judgment 
creditor  of  0.,  and  obtained  a  receiver  in  respect 
of  G.'i  interest  in  the  land.  Notice  of  the 
receivership  was  given  to  the  defendant. 

G.  failed  to  pay  the  purchase  money,  and  the  defen- 
dant gave  notice  of  rescission  to  0.,  who  there- 
upon commenced  an  action  for  the  return  of  the 
deposit.  That  action  was  settled  at  a  date 
subsequent  to  the  order  appointing  the  receiver, 
but  anterior  to  security  being  given. 

By  the  terms  of  the  consent  order  the  defendant  paid 
G.  1102.,  and  O.  agreed  to  give  up  possession. 

Held,  that  the  1101.  was  not  paid  to  G.  in  respect 
of  any  interest  which  O.  had  in  the  properly, 
but  on  the  basis  that  he  had  no  intercut ;  and' 
was  the  price  paid  for  the  purpose  of  getting  him 
out  of  possession. 

Decision  ofFarwell,  J.  (90  L.  T.  Bep.  147 ;  (1904)  • 
1  Ch.  658)  affirmed. 

In  June  1901  the  defendant  Fowler  sold  certain 
freehold  property  to  A.  E.  Green,  who  paid  a 
deposit  of  30u2.  and  was  allowed  by  the  defendant 
to  at  once  go  into  possession. 

The  plaintiff  Ridout  was  a  creditor  of  Green 
and  in  1901  had  commenced  an  action  against 
him  to  recover  certain  money,  and  on  the  Ist  July 
1902  obtained  judgment  for  552.  and  costs,  which 
on  taxation  amounted  to  1002.  7«. 

On  the  18th  Aug.  1902  an  order  was  made  in 
the  action  appointing  a  receiver,  upon  his  first 
giving  security,  to  receive  the  rents,  profits,  and 
moneys  receivable  in  respect  of  Green's  interest 
in  the  property  above  mentioned. 

Notice  of  this  order  was  given  to  the  defendant 
Fowler  on  the  9th  Aug.  1902,  and  on  the  12th 
Aug.  it  was  registered  under  the  Land  Charges 

(a)  Beponed  by  W.  U.  Bug,  £aq.,  Bkrriater.«t-l.«w. 
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B^^iration  and  S«arohe8  Act  1888  and  the  Land 
Charges  Act  1900. 

The  receiver  did  not  give  aecority  until  the  29  th 
May  1903. 

Meanwhile  Green  had  remained  in  possession 
of  the  property,  but  ref  nsed  to  complete. 

On  the  8th  March  1902  Fowler  gave  formal 
notice  to  Green  rescinding  the  Agreement  for  the 
eale  of  the  premises,  and  on  the  29th  May  1902  he 
commenced  an  action  against  Fowler  for  a  retnm 
of  the  deposit  of  3002.,  and  Fowler  counter- 
claimed  for  specific  performance. 

The  action  was  compromised,  and  on  the  16th 
-June  1903  an  order  was  made  in  the  action  by 
consent  which  directed  Green  to  deliver  up  pos- 
session of  the  premises  to  Fowler,  and  ordered 
Towler  to  pay  Green  llOZ. 

The  contract  for  the  sale  of  the  property  was 
rescinded,  and  all  further  proceedings  in  the 
action  and  counter-claim  were  stayed. 

Bidont  objected  to  the  payment  of  this  money 
to  Green,  and  demanded  payment  of  his  debt 
and  costs,  but  Fowler  denied  that  the  1102.  formed 
any  part  of  the  deposit  of  3002. 

This  action  was  commenced  by  Bidout  on  the 
3rd_May  1903,  claiming  a  declaration  that  he  was 
entitled  to  a  charge  or  lien  on  the  property  for 
*155Z.  7<.,  the  enforcement  of  such  charge  by  fore- 
dostire  or  sale,  and  payment  by  Fowler  of  the 
1561.  7«. 

Farwell,  J.  dismissed  the  action  with  costs,  and 
the  plaintiff  appealed. 

Bramwell  DavU,  K.O.  and  T.  K.  Crosufield  for 
the  appellant. — Immediately  on  the  payment  of 
the  deposit  Oreen  acquired  an  interest  in  the 
property.  That  interest  was  charged  by  the 
order  which  was  duly  registered  under  the  Land 
Charges  Begistration  and  Searches  Act  1888  and 
the  Land  Charges  Act  1890  : 

Ex  parte  Evam  ;    Rs  Watkint,  41  L.  T.  Kep.  565 ; 
13  Ch.  Div.  252. 

The  fact  that  the  contract  was  not  completed 
makes  no  difference  : 

Qreycoat  Eotfital    v.    Wettmituter  Imfrovsmtnt 

Commiitionen,  1  De  O.  &  J.  531 ; 
Sogrden's  Law  of  Vendors  and  Pnrohasers,  14th 
edit.,  p.  518. 

There  is  nothing  to  show  any  default  on  the  part 
of  Green  which  determined  uie  contract  and  put 
an  end  to  his  lien  and  his  right  to  have  the 
deposit  repaid  to  him : 

Roi»  T.  Watson,  10  L.  T.  Kep.  106 ;  10  H.  L.  Cu. 

672; 
Whiibrmd.  and.  Co.  r.  Watt,  86  L.  T.  Bep.  395 ; 
(1902)  1  Ch.  835. 

The  1102.  paid  to  Gieen  was  a  return  of  a  parb  of 
the  deposit. 

W.  F.  Webster,  for  the  defendant,  was  not  called 
upon. 

Vauqhan  WiLUAMS,  L.J. — ^The  appellant 
certainly  cannot  complain  that  his  case  has  not 
been  fully  araned  by  the  counsel  appearing  on 
his  behalf.  It  was  said  that  the  agreement  which 
was  made  when  the  1102.  was  paid  was  "an 
act  of  oblivion,"  bnt  we  cannot  shut  our  eyes  to 
the  real  facta  of  the  case.  It  was  said  that  on 
proof  of  the  existence  of  the  contract  for  the 
purchase  of  the  property,  the  payment  of  the 
deposit,  and  the  lapse  of  the  time  fixed  for 
completion  without    the  purchaser    either  com- 


pleting or  offering  the  balance  of  the  pmvhaae 
money,  in  an  action  for  the  retnm  of  the 
deposit,  a  purchaser  who  had  paid  the  deposit 
would  be  entitled  to  judgment,  as  the  onus  of 
proving  the  reason  for  the  non-completion  would 
be  on  the  defendant.  I  do  not  agree.  I  think 
that  on  proof  of  these  facts  there  would 
be  sufficient,  whatever  the  original  onus  was, 
to  throw  upon  the  purchaser  the  onus  of 
proving  the  cause  of  non* completion.  In  this 
case  the  plaintiff,  who  has  obtained  this  order 
and  registered  it,  says  that  he  is  entitled  to  have 
the  1102.  which  was  paid  under  the  agreement 
between  the  vendor  and  purchaser  treated  as  the 
price  of  an  interest  which  the  purchaser  had 
in  the  lands.  1  do  not  agree.  I  agree  that  if 
the  plaintiff  had  proved  that  the  purchaser  had 
an  interest,  and  that  this  1102.  was  a  sum  paid 
for  this  interest,  he  would  havu  been  entitled 
to  succeed  ;  bnt  he  has  not  proved  that.  So  far 
from  proving  that  the  1102.  was  paid  as  the 
price  of  an  interest  which  Green  had,  it  is 
perfectly  plain  that  the  settlement  took  plaoe 
upon  the  oasis  that  Green  had  no  interest  what- 
ever, that  he  had  no  right  to  a  return  of  the 
deposit  and  was  in  default,  and  that  the  vendor 
wished  to  regain  immedittte  possession,  and  the 
1102.  was  the  price  he  paid  for  getting  Green  out 
of  x>08se88ion.  The  appeal  fails,  and  most  be 
dismissed  with  costs. 

BoMKB,  L.J.— I  agree.  The  appellant  has 
utterly  failed  to  prove  that  the  money  paid  by 
Fowler  to  Green  was  paid  in  respect  of  any 
interest  that  Green  had  in  the  property,  and  on 
that  short  ground,  I  think  that  the  appeal  must 
fail 

Cozens-Habdt,  L.J. — I  agree. 

Solicitor  for  the  plaintiff,  A.  Pope. 
Solicitors  for  the   defendant,  Smith,  Fawdon, 
and  Low,  agents  for  E.  H.  Bone,  Bournemouth. 


Friday,  July  29. 

(Before  YAiraHAH  Williams,  Bomeb,  and 

Oozens-Habdt,  L.JJ.) 

Be  Ponsfoed  ;  Ex  parte  Ponsfobd.  (a) 

APFKAL  IN   BANKBUPTCT. 

Bankrupty  —  Practice  —  Adjudication — Notice  to 
debtor  —  Application  to  annul  on  ground  of 
absence  of  notice — Lapie  of  time — Bankruptcy 
Act  1883  (46  <fe  47  Vict.  c.  52),  at.  20  (1),  143  (1) 
—Bankruptcy  Buhi  27,  28, 190, 191, 192,  192a. 
350. 

A  receiving  order  having  been  made  againet  the 
debtor  on  the  Uth  Sept.  1903,  a  schmne  wot 
proposed  xohich  was  considered  at  a  meeting  of 
creditors  on  the  loth  Dec,  at  which  the  debtor 
was  present.  The  meeting  rejected  the  scheme 
and  resolved  on  adjudication  in  bankruptey. 
Immediately  after  the  meeting,  in  the  abiene* 
of  the  debtor,  the  order  of  adjudieaUon  va* 
made  on  the  application  of  the  official  reeeiver. 

On  the  Uth  AprU  1904  the  debtor  applied  to  th« 
registrar  to  annul  the  order  on  the  ground  that 
it  was  made  without  notice  in  his  absence.  The 
trustee  had  in  the  meanwhile  realised  a  portion 
of  the  estate. 


{»)  Beportad  by  W.  O.  Bus,  Ktq.,  BanlUarM-Law. 
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Held,  that  the  applieationwas  rightly  diamisied  on 
the  grovnd  that  it  woe  too  late. 

Decision  of  the  Divieional  Court  (Bigham  and 
J^      Darling,  JJ.,  ante,  p.  82)  affirmed, 

Althottgh  the  court  has  in  such  a  case  jurisdiotion 
under  sect.  20,  sub-sect.  1,  of  the  Bankruptcy 
Act  1883  to  make  an  adjudication  loithout  any 
previous  notice  to  the  debtor,  as  a  general  rule 
notice  should  be  served  on  the  debtor  of  an  appli- 
eaiionfor  adjudication. 

Affeax  from  a  decision  ot  a  divisioaal  conrt 
<Bigham  and  Darling,  JJ.)  refusing  to  rescind  a 
reo^iviog  order  and  annul  an  adjudication  of 
bankruptcy. 

A  bankruptcy  petition  was  presented  againet 
the  debtor  in  the  County  Court  of  Monmouth- 
shire holden  at  Newport,  and  was  heard  on  the 
14(h  Sept.  1903,  when  a  receiving  order  was  made 
by  the  registrar. 

The  debtor  was  prevented  by  illness  from  being 
present,  but  did  not  appeal  from  the  order. 

On  the  4th  Nov.  be  submitted  a  scheme  of 
arrangement  with  his  creditors,  which  was  con- 
sidered by  a  meeting  ot  the  creditors  on  the 
15th  Dec,  at  which  the  debtor  was  present. 

The  meeting  rejected  the  scheme,  and  resolved 
that  the  debtor  shonld  be  adjudicated  bank- 
rupt; and  after  the  meeting,  in  the  absence  of 
the  debtor,  the  order  of  adjudication  was  applied 
for  and  made. 

No  notice  bad  been  given  to  the  debtor  of 
the  intention  of  the  official  receiver  to  apply  for 
the  adjudication. 

On  the  5th  Jan.  1904  the  debtor  gave  notice  of 
appeal  from  the  receiving  order,  and  on  the 
23rd  March  the  appeal  was  dismissed  on  the 
ground  that  proper  notice  had  not  been  served 
upon  the  trustee  in  the  bankruptcy. 

On  the  same  day  the  debtor  gave  notice  of  an 
application  to  rescind  the  receiving  order  and 
annul  the  adjudication,  and  on  the  14th  April 
the  application  was  heard  by  the  registrar  and 
dismissed. 

The  debtor  appealed  to  the  Divisional  Court, 
contending  that  he  ought  to  have  had  notice  of 
the  application  for  an  adjudication  of  bankruptcy 
against  him,  but  the  appeal  was  dismissed  on  the 
ground  of  delay  in  making  the  application. 

Leave  to  appeal  was  refused  by  the  Divisional 
Gourti  bnt  on  the  18th  June  leave  was  given  by 
the  Oonrt  of  Appeal. 

Sect.  20,  sub- sect.  1,  of  the  Baakmptcy  Act 
1883  provides  as  follows : 

Where  a  reoeiving  order  is  made  sgainat  a  debtor, 
then,  if  the  creditors  at  the  first  meeting  or  any  ad- 
jonrnment  thereof  by  ordinary  resclntion  resolve  that 
the  debtor  be  adjudged  bankmt>t,  or  pass  no  resolation, 
or  if  the  oreditms  do  not  meet,  or  if  a  oomposition  or 
•cheme  is  not  sooepted  or  approved  in  pursuance  of 
this  Act  within  fourteen  days  after  the  oonoluaion  of  the 
examination  of  the  debtor  or  snoh  further  time  as  the 
oonrt  may  allow,  the  court  shall  adjudge  the  debtor 
bankmpt;  and  thereupon  the  property  of  the  bank- 
nipt  shall  become  divisible  among  his  creditors,  and  shall 
Teat  in  a  trustee. 

The  Bankruptcy  Rules  provide  as  follows : 

27.  Ever^f  application  to  the  court  (unless  otherwise 
provided  for  by  these  roles  or  the  oourt  ehall  in  any 
paitionlar  case  otherwise  direct)  shall  be  made  by 
motion  supported  by  affidavit. 

28.  Where  any  pari^,  other  than  the  applicant,  is 
affected  by  the  motion,  no  order  shall  be  made  unless 


npon  the  consent  of  snoh  party  ...  or  upon  proof 
that  notice  of  the  intended  motion  and  a  copy  of  the 
affidavits  in  support  thereof  have  been  duly  served  upon 
such  party.    .    .    . 

190.  At  the  time  of  making  a  receiving  order,  or  at 
any  time  thereafter,  the  court  may,  on  the  applioation 
of  the  debtor  himself,  adjudge  him  bankmpt.  Such 
applioation  may  be  made  orally  and  without  notice. 

191.  When  a  receiving  order  has  been  made,  and  a 
quorum  of  creditors  do  not  attend  at  the  time  and  plaoa 
appointed  for  the  first  meeting,  or  one  adjournment 
thereof,  or  where  the  official  receiver  satisfies  the  ooort 
that  the  debtor  has  absconded,  or  that  the  debtor  doesi. 
not  intend  to  propose  a  composition  or  scheme,  or  iur 
any  of  the  other  oases  mentioned  in  the  Aot,  the  court 
may,  either  on  the  applioation  of  a  creditor  or  of  the 
official  receiver,  forthwith  adjudge  the  debtor  bank- 
mpt. 

192.  Where  a  oomposition  or  scheme  is  not  accepted 
by  the  creditors  at  the  first  meeting,  or  at  one  adjourn- 
ment  thereof,  the  oourt  may,  on  the  applioation  of  the 
official  receiver,  or  of  any  person  interested,  adjadga 
the  debtor  bankrupt. 

198a.  Where  the  public  examination  of  a  debtor  is 
adjourned  tine  die,  and  the  debtor  has  not  previously 
been  adjudged  bankrupt,  the  oonrt  may  forthwith, 
and  withont  any  notice  to  thi  debtor,  adjudge  him  bank'< 
ropt. 

Muir  Mackenzie  and  8.  G.  Lxuhington  for  the 
debtor. — This  was  an  adjudication  under  sect.  20 
of  the  Bankruptcy  Act  1883,  and  it  ought  not  to 
be  made  withont  notice  to  the  debtor.  An  ad- 
judication not  only  deprives  the  debtor  of  his 
property,  bnt  it  aSects  his  personal  status: 
(secto.  31  and  32  of  the  Bankruptcy  Act  1883). 
He  ought  therefore  to  have  an  opportunity  of 
opposing  the  application  for  the  order : 

Dr.  BsntUy'i  case,  1  Str.  557. 
The  words  in  sect.  20,  "  shall  adjudge  the  debtor 
bankrupt,"  are  not  imperative ;  they  do  not  mean 
forthwith.  The  court  has  a  discretion  in  the 
matter,  and  has  power  for  a  sufficient  cause  to 
adjourn  the  proceedings : 

Be  Lord  Thurlovc;  Ex  parte  Official  lUceiver,  72 
L.  T.  Bep.  642 ;  (1895)  1  Q.  B.  724. 

Where  it  is  intended  that  an  adjudication  shall 
be  made  without  notice  to  the  debtor,  there  is  an 
express  provision  in  the  rules  to  that  effect : 

Bankruptcy  Sules  1886  and  1890,  rr.  190-192A. 
Where  there  is  no  express  provision,  notice  ought 
to  be  given  in  accordance  with  rule  28.  Form 
No.  49  in  the  Appendix  of  Forms  is  a  notice  to  a 
debtor  of  an  intended  application  on  behalf  of  the 
official  receiver  for  adjudication.  IHerbert  Beed, 
K.C  ,  for  the  trustee,  referred  to  Be  Pinfold  (65 
L.  T.  Rep.  683 ;  (1892)  1  Q.  B.  73)  and  sect.  143  of 
the  Bankruptcy  Act  1883  and  rule  350.]  The 
practice  in  the  High  Court  is  to  give  notice 
to  a  debtor  of  an  application  for  Mjudioation 
under  sect.  20,  and  Cave,  J.,  when  he  was  judge 
in  Bankruptcy,  gave  a  direction  to  that  effect,  (a) 

(a)  By  the  courtesy  of  Mr.  Begistrar  Linklater,  the 
reporter  was  enabled  to  see  a  copy  of  the  reference  above 
referred  to  made  on  the  25th  Feb.  1885  by  Mr.  Begistrar 
Hazlitt,  the  then  senior  registrar  of  the  London  Baak- 
mptcy Conrt,  on  behalf  of  the  registrars  of  that  conrt, 
to  Cave,  J.,  the  then  judge  in  Bankmptcy,  which 
was  as  follows : — "  Application  has  been  made  by  Mr. 
Aldridge  on  behalf  of  the  official  reoeiver  to  dispense 
with  any  notioe  to  a  debtor  on  an  applioation  to  adjudi- 
cate him  bankmpt  under  the  20th  section  of  the  Bank- 
mptcy Aot  1883.    Hitherto  the  registrars  have  required 
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It  the  bankrnptcy  is  an&nlled,  all  dispositions 
of  property  under  the  adjudication  and  all 
acts  of  the  official  receiver  or  trustee  will  be 
valid  under  sect.  35,  sub-sect.  2.  There  was  no 
undue  delay. 

Herbert  Reed,  K.C.  and  Corner,  for  the  trustee, 
were  not  called  upon. 

Vadghan  Williams,  L.J. — After  the  delay 
which  has  taken  place  this  application  is  hopeless, 
and  the  appeal  must  be  dismissed.  But  as  regards 
the  practice  under  sect.  20  of  the  Bankruptcy 
Act  J.883,  whether  notice  should  or  should  not 
be  given  to  the  debtor  of  the  intention  to 
apply  for  an  adjudication  of  binkruptcy  against 
him,  I  wish  to  say  that  I  have  no  doubt  that 
under  that  section  the  court  has  jurisdiction  in 
a  proper  case  to  make  an  adjudication  without 
any  notice  to  the  debtor.  But,  although  I  feel  no 
doubt  as  to  the  jurisdiction,  1  have  equally  no 
doubt  that  the  practice  which  has  been  adopted 
in  the  High  Court  since  1885  under  the  directions 
given  by  Gave,  J.,  of  giving  notice  to  the  debtor 
in  such  cases  is  the  most  convenient  practice  to 
adopt.  I  agree  with  what  Mr.  Lushington  said 
as  to  the  effect  of  an  adjudication  of  bankruptcy 
in  altering  the  status  of  the  debtor.  Therefore, 
although  I  think  the  court  has  jurisdiction  under 
sect.  20  to  make  an  adjudication  without  notice 
to  the  debtor,  I  thiok  it  is  the  most  convenient 
practice  that,  as  a  general  rule,  notice  should  be 
given.  I  doubt  whether  the  direction  given  by 
Cave,  J.  governs  the  practice  of  the  County 
Courts.  But  I  think  that,  generally  speaking, 
unless  there  is  some  reason  to  the  contrary,  the 
most  convenient  practice  is  that  adopted  in  the 
High  Court,  and  no  doubt  it  will  be  adopted  by 

notioa  to  ba  given  to  the  debtor  nnlesa  in  the  cms  where 
he  has  absoonded  or  otherwise  absented  bimielf.  Mr. 
Aldiidga  contends  tbat  upon  the  report  of  the  official 
receiver  alleging  any  of  tbegroandg  in  the  20th  ceotloc, 
the  court,  having  regard  to  the  difference  of  the  words 
•sh^U  adjadga'  in  the  20th  section  and  'may 
adjndge'in  the  16th  aeotion,  is  bound  to  adjadicate 
the  debtor  bankrupt.  The  registrars  think  that  the 
debtor  onght  to  have  an  opportuoity  of  objecting  to  an 
adjodication  cf  bankrnptoy.  He  miglit  contend  that 
the  resolution  of  oreditors  '  that  be  be  adjudged  bank- 
rupt '  bad  not  been  duly  passed,  inasmnch  as  certain 
creditors'  proofs  had  l)een  admitted  against  the  admission 
of  wbioh  be  desired  to  appeal,  or,  if  a  composition  had 
not  been  anoepted,  he  might  (as  has  been  the  cise) 
intend  to  apply  for  a  new  uMting  to  be  held  in  conse- 
qnence  of  some  informality  or  irregularity.  To  give  as 
little  trouble  as  possible  in  the  office  of  the  solicitor  to 
the  official  receiver,  the  legietrars  thick  that  two  days' 
notice  given  by  registered  letter  to  the  debtor  of  any 
application  might  l>e  sufficient  (sea  sect.  142  and  rule  92), 
and  that  snoh  notice  might  lie  given  for  any  diy  the 
ofBoial  receiver  might  appoint,  and  would  be  heard  at 
eleven  o'clock  by  the  registrar  in  ohaml>era  without  the 
necessity  of  procuring  an  appointment  from  the  registrar's 
clerk  or  other  formality.  The  debtor  might  frequently  be 
served  after  the  first  meeting  is  over  with  the  notice,  and  a 
memo,  signed  by  the  clerk  who  served  or  posted  the 
notice  might  be  auffioient  instead  of  a  formal  affidavit 
ot  service.  Mr.  Aldridge,  however,  desires,  if  possible, 
to  be  released  from  giving  any  notice  whatever  to  the 
debtor.  Under  these  cironmstanoes  the  registrars  have 
referred  the  matter  to  the  judge  for  his  directions  after 
hearing  Mr.  Aldridge  on  this  reference." 

At  Ote  foot  of  the  reference  the  learned  judge  wrote  : 
"  In  t^is  case  I  agree  with  the  registrars  in  the  view 
they  have  taken.— (Signed)  L.  C." 


the  County  Courts  in  future.  The  Divisional 
Court  decided  the  present  case,  not  on  any  ques- 
tion of  jurisdiction,  but  held  that  the  delay  ot 
three  months  was  fatal  to  the  b<inkrupt's  appli- 
cation, and  I  agree  with  that  view. 

Homes  and  CozENa-HA.EDT,  L.JJ.  concurred. 

Solicitors:  J3.  Carter;  Taylor,  Willeoekr,  and 
Co.,  agents  for  Gardner  and  Herbert,  Newport, 
Monmouthshire. 


Friday,  Nov.  U.  • 

(Before  Tauohan  Williams,  Bomer,  and 

Cozems-Hakdt,  L. JJ.) 

JBe  Solomons;  Ez parte  Sojjouo^a. (a) 

APPEAL   IN   BANKBUPTOY. 

Banhruptcy — Bight  of  debtor  to  inipeet  bookt  kept 
by  trustee — "Record  book"  —  Bankruptcy  Act 
1S83  (46  &  47  Vict.  e.  52),  «.  80— Bankruptcy 
Bales  188tj,  rr.  235,  293. 

A  debtor  hat  no  right  to  inspect  the  "  record  book  " 
kept  by  his  trustee  in  bankruptcy  under  sect.  80 
of  the  Bankruptcy  Act  1883. 

Decision  of  Bigham,  J.  (91  L.  T.  Btp.  321 ;  (1904)  -f 
2  K.  B.  760)  aflirmed. 

Appeal  by  the  debtor  from  a  decision  of 
Bigham,  J.  refusing  an  application  by  the  debtor 
for  an  order  permitting  him  to  inspect  the  "  record 
book  "  kept  by  his  trustee  in  bankruptey  under 
sect.  80  of  the  Bankrnptoy  Act  1883  and  rule  285 
of  the  Bankruptcy  Rules  1883. 

The  facts  are  fully  stated  in  the  report  ot  the 
case  before  Bigham,  J. 

The  Bankruptoy  Act  1883,  s.  80,  enacts : 
The  trustee  shall  keep,  in  manner  presoribed,  proper 
books  in  which  he  shall  from  time  to  time  cause  ta  !>• 
made  entries  or  minutee  of  proceedings  at  meetings,  and 
of  snob  other  matters  aa  may  Im  prescribed,  and  aojr 
creditor  of  the  bankruptoy  may,  anbjeot  to  the  oontrol 
ot  the  court,  persoLally  or  by  his  sgmt  inapect  any  snoh 
books. 

The  Bankruptcy  Rales  1883  provide : 
285.  The  official  receiver,  nntil  a  trustee  is  appointed, 
and  thereafter  the  trustee,  shall  keep  a  lxx>k  to  be  called 
the  "  record  book,"  in  which  he  shall  record  all  minntaa, 
all  prooeedinga  had,  and  resolutioaa  passed  at  any 
meeting  of  creditors,  or  of  the  committee  of  inspeotion, 
and  all  snoh  matters  as  may  lia  neoeasary  to  give  s 
correct  view  of  hia  adminiatration  of  the  estate,  but  he 
shall  not  be  bound  t3  ineert  in  the  reoord  any  doonment 
of  a  confidential  nature  (luoh  aa  tbe  opinion  of  oounsel 
on  any  matter  affecting  the  interest  of  the  creditora), 
nor  need  he  exhibit  such  document  to  any  person  other 
than  a  member  of  the  committee  of  inspection. 

292.  Upon  a  trustee  resigning  or  being  released  or 
removed  from  lii  office,  he  shall  deliver  over,  to  the 
official  receiver,  or,  as  the  case  may  be,  ti  the  new 
trustee,  all  books  kept  by  him,  and  all  other  books,  doon- 
menta,  papers,  and  aooounta  in  his  possession  relating  to 
the  office  of  trustee. 

Bigham,  J.  held  that  the  settled  practice  of 
the  court  does  not  allow  a  debtor  to  inspect  the 
books  kept  by  the  trustee  under  sect.  80  of  1;he 
bankruptcy  Act  1883,  and  the  fact  that  the 
debtor  was  seeking  iLformation  with  a  view  to 
making  grave  charges  against  the  trustee,  in 
order  to  explain  his  conviction  for  an  offence 
under  the  Debtors  Act  1869,  was  not  an  ezoep- 
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tional  oiroamstanoe  which  would  justify  a  depar- 
tnre  from  the  settled  praotioe. 

The  debtor  appeared  in  person. 

Muir  MacJeentie,  for  the  ofiBcial  roceirer,  was  not 
called  on. 

Tauohah  Williams,  L.J.— The  only  question 
which  we  have  to  consider  is  whether  the  debtor 
has  a  right  to  inspect  this  "  record  book, "  and, 
after  looking  at  sect.  80  of  the  Bankruptcy  Act 
1883  and  rules  285,  287,  and  292  of  the  Bank, 
raptoy  Rules  1886,  we  are  of  opinion  that  the 
debtor  has  no  right  to  inspect  the  book.  If  he 
desires  to  see  the  proceedings  of  the  court,  he  can 
do  that  by  obtaining  office  copies  under  rule  16, 
bnt  he  has  no  right  to  see  the  "  record  book." 

RouEB  and  Cozens-Habdy,  L.JJ.  concurred. 

Solicitor  for  the  official  receiver,  Solicitor  to  the 
Board  of  Trade. 


HIGH    COURT  OF   JUSTICE. 

CHANOERr  DIVISION. 
March  10, 11, 12,  U,  Jane  U,  15, 16. 17,  and  23. 
(Before  Pabwell,  J.) 
Mebcbb  «.  Denne.  (a) 
Custom — Fishermen — Custom  to  dry  nets  in  alieno 
solo — Change  in  manner  of  drying  nets — User — 
Land  added  to  coast  by  accretion — Land  added 
by  accretion  subject  to  custom — Evidence. 
The  fishermen  of  a  particular  parish  had    been 
accustomed  to  use  a  piece  of  land  belonging  to 
another  person  for  the  purpose  of  drying  their 
nets.    2%«  mode  in  which  the  nets  vsere  dried 
differed  at  different  periods. 
Held,  that  such  a  custom,  if  duly  established,  was 
valid,  notioithstaruling  the  fact  that  the  mode  of 
drying  nets  might  have  been  different  at  different 
periods. 
Where  land  is  subject  to  a  euitom,  and  land  is 
added  by  accretion  to  such  land,  the  land  so 
added  becomes  subject  to  the  custom. 
Documents  or  plans  submitted  to  or  viade  for  a 
Cfovemment  office  are  not  admissible  in  evidence. 
Thb  fishermen  of  the  parish  of  Walmer,  in  the 
county  of  Kent,  had  been  accustomed  at  all  times 
necessary  for  such  purpose  to  dry  their  fishinz 
nets  on  a  piece  of  open   ground  covered  with 
shingle,  eleven  acres  in  extent,  situate  near  to  the 
sea,  and  bounded  by  the  grounds  of  a  house  known 
as  Walmer  Place  on  the  north  side,  the  grounds 
of  Walmer  Castle  on  the  south  side,  the  foreshore 
on  the  east  side,  and  a  road  known  as  Wellington- 
road  on  the  west  side. 

The  piece  of  land  in  question  covered  eleven 

acres.    It  had  at  one    time  formed  part  of  a 

property  known  as  the  Leith  estate. 

On  the  23rd  Oct.  1895  the  owner  of  this  estate 

with  a  gentleman  named  Denne  to  sell 


this  land  to  him.  Under  this  agreement  Denne 
had  entered  into  possession  and  occupation  of 
this  land,  and  had  commenced  to  erect  buildings 
thereon.  He  haa  built  thereon  a  concrete  wall 
and  driven  stakes  into  the  ground  with  a  view  of 
developing  the  property  as  a  building  estate.  To 
this  action  on  his  part  many  of  the  fishermen  in 
the  locality  took  exception,  on  the  ground  that  it 

(lO  Beported  by  }.  Abtedb  Puoi,  Eaq.,  Barrlster-^t-Law. 


would  deprive  them  of  their  right  to  dry  their 
nets  there,  and  Joseph  Mercer,  Harry  Axon,  and 
Richard  Bulmer,  who  are  fishermen  and  inhabi- 
tants of  the  parish  of  Walmer,  brought  an  action 
on  behalf  of  themselves  and  of  all  other  persons 
engaged  in  the  fishing  business  against  Denne 
claiming  that  they  and  all  other  such  persons  as 
aforesaid  were  entitled  as  of  right  to  dry  their  nets 
at  all  reasonable  times  on  the  piece  of  ground,  and 
for  an  injunction  to  restrain  the  defendant,  his 
servants,  agents,  and  workmen,  from  inclosing, 
building  upon,  or  otherwise  dealing  with  the 
piece  of  ground  so  as  in  any  way  to  prevent, 
disturb,  or  interfere  with  the  exercise  or  enjoy- 
ment by  the  plaintiffs  or  other  such  inhabitants 
as  aforesiud,  or  any  of  them,  of  their  rights  over 
the  same. 

The  plaintiffs'  case  was  that  from  time  imme- 
morial there  was  and  of  right  ought  to  have  been  and 
still  of  light  ought  to  be  an  ancient  and  laudable 
custom  within  the  said  parish  that  all  inhabitants 
then  carrrtng  on  the  trade  or  business  of  fisher- 
men mignt  have,  use,  and  exercise,  and  that  all 
such  persons  as  aforesaid  had  from  time  imme- 
moriu  used  and  of  right  exercised  and  still  on^ht 
of  right  to  use  and  of  right  to  have  and  exercise, 
the  right  and  privilege  at  all  times  necessary  or 
proper  for  the  purposes  of  the  trade  or  business 
of  a  fisherman  to  ary  their  nets  upon  this  beach 
ground,  and  for  that  purpose  to  spread  their  nets 
thereon.  It  was  contended  that  this  piece  of 
beach  ground  had  from  time  immemorial  been 
open  and  uuinclosed. 

The  defence  was  that  no  such  custom  could  be 
legal  or  enforceable ;  that  if  any  fishermen  had 
ever  dried  their  nets  on  the  land,  which  was  not 
admitted,  they  had  done  so  occasionally  and  dis- 
continuonslv  only,  and  at  great  and  irregular 
intervals;  that  such  a  custom  (if  any)  was  un- 
certain, and  that  such  user  (if  aoy)  was  and  had 
always  been  general  and  not  in  any  way  limited 
to  inhabitants  in  or  fishermen  of  Walmer  or 
elsewhere,  or  to  any  other  class  of  persons ;  that 
the  right  or  privilege  claimed  was  not  in  any  way 
necessary  or  proper  for  the  purpose  of  trade  or 
business ;  that  the  persons  on  whose  behalf  it 
was  claimed  were  fluctuating,  uncertain,  and  un- 
aacertainable ;  that  the  alleged  right  had  never 
been  freely  or  peaceablv  exercised  without  the 
licence  or  consent  of  the  landowner,  and  was 
and  always  had  been  permissive  and  not  of  right. 
It  was  further  pleaded  that  the  alleged  right  was 
not  reasonable,  and  would  prevent  the  nser  of  the 
land  for  any  other  purpose. 

A  considerable  amount  of  evidence  was  called 
on  both  sides,  and  a  large  number  of  local  fisher- 
men were  put  into  the  witness-box. 

The  evidence  showed  that  for  a  space  of  seventy 
years  before  action  brought,  and,  so  far  as  reputa- 
tion went,  for  a  much  longer  period,  the  piece  of 
land  had  been  used  by  the  fishermen  of  Walmer 
to  dry  their  nets.  Three  fiaheriea,  it  appeared, 
were  carried  on  in  the  district — that  of  mackerel 
from  May  to  July,  of  herring  during  September 
and  October,  and  of  sprat  from  October  to 
March.  Up  to  about  thirty- five  years  ago,  herring 
and  mackerel  nets  were  catched  or  tanned  before 
the  fishing  season,  and  at  the  end  of  the  fishing 
season  they  were  spread  out  to  dry  on  the  piece 
of  land  in  question,  being  at  the  end  of  the 
season  brought  by  the  boats  close  np  to  this 
piece  of  ground,  or,  if  the  weather  did  not  permit, 
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the  neta  were  taken  in  carts  to  the  piece  of 
ground  and  spread  out  to  dry  before  being  taken 
and  pat  away  for  the  winter. 

At  that  time  the  sprat  nets  were  not  dried  at 
alL  Mackerel  nets  were  still  dried  in  the  old- 
fashioned  way.  About  thirty  or  thirty- five  years 
ago  the  practice  of  oiling  instead  of  cutching 
herring  nets  was  introduced,  and,  a  new  kind  of 
sprat  net  baring  been  invented,  they  were  also 
oiled  and  spread  on  the  land  to  dry.  The  time 
required  for  drying  nets  which  had  been  oiled 
was  longer  than  the  time  required  formerly. 
There  was  evidence  that  this  place  had  been 
known  as  "  Fishermen's  Corner,  although  nets 
had  been  dried  on  other  parts  of  the  shores. 

Upjohn,  K.C.  and  B.  J.  Parker  for  the  pliun- 
tiffs. — The  custom  is  a  good  one,  and  is  of  the 
nature  of  an  easement  in  gross.  It  is  a  custom 
that  tends  to  the  improvement  of  the  fishing 
industry,  and  is  "b^efioial  to  the  common- 
wealth and  to  the  sustenance  of  the  kingdom." 
It  does  not  affect  the  validity  of  the  custom  that 
it  has  been  exercised  at  different  times  in  different 
ways.  In  the  course  of  centuries  such  a  user  is 
bound  to  vary.    They  referred  to 

Year-books,  8  Gdir.  4,  o.  18. 19,  referred  to  in  BIuti- 
dell  V.  Catttrall,  1821,  5  B.  &  Aid.  268 ;  21 B.  £. 
353; 

Blundell  v.  CatUrall  (ubi  sup.) ; 

Baleer  y.  Brereman,  1636,  Cro.  Car.  418  ; 

Fitch  V.  Raxolings,  1795,  2  H.  B.  391 ;  3  B.  B. 
429; 

Tbe  case  of  Taniitry,  1607,  Davie's  Beports,  88  ; 

Mayor  of  Lyma  Regis  v.  Naylor,  1684,  3  Lev.  160 ; 

Paynt  v.  Patrick,  1690,  3  Mod.  289  ; 

Jfoufuey  V.  lamay,  1865,  3  H.  &  C.  486  ; 

Tyson  v.  Bmith,  1838,  9  Add.  &  Ell.  406 ; 

Loclaeooi  v.  Wood,  1841,  6  Q.  B.  31 ; 

Boce  V.  Ward,  4  £U.  A  Bl.  702. 

Eve,  E.G.,  Jenkins,  K.C,  Gatey,  and  Stuart 
Moore  for  the  defendant. — The  alleged  custom  is 
not  a  custom  within  the  Fi-escription  Act.  It  is 
not  of  the  nature  of  an  easement.  Sect.  2  of  the 
Prescription  Act  only  applies  to  rights  of  utility 
and  benefit.    This  is  a  right  of  recreation : 

Bailey  v.  Stephens,  1862,  12  C.  B.  N.  S.  91 ; 

Mounsey.T.  Ismay,  1865,  3  H.  &C.  486. 

The  point  was  not  decided  in  Shuttleworth  v.  Le 
Fleming  (1865, 19  0.  B.  N.  S.  687).  The  plaintiffs 
i-ely  on  a  mere  dictum.  The  right  claimed  can 
only  be  described  as  an  easement  in  gross — ^a 
thing  which  cannot  erist  in  the  eyes  of  the  law  .- 
RangeUy  v.  Midland  Railway  Company,  1868, 18 
L.  T.  Bep.  69 ;  L.  Bep.  3  Ch.  306. 

[They  referred  to  the  definition  of  "  custom  "  by 
Jessel,  M.B.  in  Hammerton  v.  Honey  (1876,  24 
W.  B.  603).]  Here  the  usage  alleged  is  unreason- 
able. It  deprives  the  owner  of  the  land  of  prac- 
tically all  his  rights,  at  any  rate,  for  weeks  at  a 
time.  In  any  case  the  user  goes  too  far.  The 
plaintiffs  claim  {inter  alia)  a  right  to  dry  sprat 
nets  of  a  kind  which  were  only  invented  thirty 
years  ago.  It  is  admitted  that  the  user  is  not 
continuous,  and  it  extends  for  too  long  a  period. 
A  few  days  before  and  after  each  fishing  season 
should  sufiSce.  The  nets  are  now  oiled  and  not 
dried,  and  the  oiling  of  nets  is  outside  the  custom. 
The  user  has  not  been  a  continuous  one : 

Dyce  V.  Hay,  1852,  1  Macqaees,  299, 
[Pabweli.,  J.  referred  to  Sail  v.  Nottingham 
(1875,  33  L.  T.  Rep.  697 ;  1  Ex.  Div.  1).] 


Upjohn,  £.0.  in  reply. — ^The  custom  is  not  un- 
reasonable, and  the  user  is  not  too  wide.  If  the 
fishermen  were  not  allowed  to  dry  sprat  nets  and 
were  otherwise  restricted  to  their  old  methods, 
the  custom  would  be  useless.  The  Prescription 
Act  (2  &  3  Will.  4),  B.  2,  has  a  wide  applica- 
tion : 

Dalton  V.  Angus,  1881,  41  L.  T.  Bep.  841 ;  6  App. 
Cta.  740 ; 

Bats  V.  Gregory,  1890,  25  Q.  B.  Div.  481 ; 

Dyce  V.  Hay  {ubi  sup.). 

The  custom  is  a  custom  to  dry  any  sort  o(  nets. 
If  the  defendant's  argument  is  correct,  Fiteh  v. 
Bawlinge  (1795,  2  H.  Bl.  393  ;  3  R.  R.  476) 
was  wrongly  decided.  There  the  question  was 
whether  a  custom  for  playing  lawful  games  in  a 
certain  close  was  a  good  one,  and  the  action 
turned  on  a  right  to  play  cricket,  and  the  custom 
was  held  to  be  good.  Cricket,  however,  was  a 
game  invented  within  the  time  of  legal  memory, 
and  in  the  course  of  time  has  been  much  altered. 
They  referred  to 

Article,  "  Crioket,"  Enyoloptedia  Brit.  578. 

Cricket  was  made  illegal  in  1477  by  17  Edw.  4, 
c.  3.  Football  was  also  made  illegal  in  1365 
(RoUs,  39  Edw.  4,  Minute  20)  and  in  1389  (12 
Rich.  2,  c.  6).  It  is  probable,  but  not  cnrtain, 
that  these  games  became  legal  in  1541  (33  Hen.  8, 
c.  9).  If  the  defendant's  argument  is  sound,  it 
follows  that  a  custom  to  play  cricket  or  football 
in  any  place  is  bad.  On  the  subject  of  prescrip- 
tion they  referred  to 

Cowling  v.   Higginson,  1838,  4  M.  &  W.  215 ;  51 

B.  B.  555; 
Wimbledon  and  Putney  Common  Commitsionert  t. 

Dixon,  1875, 33  L.  T.  Bep.  679 ;  1  Ch.  Div.  362. 

In  the  course  of  the  argument  the  defendant 
asked  leave  to  amend  his  pleadings  by  adding 
to  his  defence  a  plea  that  the  land  over  which 
the  right  was  claimed  had  been  covered  by  the 
sea  within  living  memory,  and  was  an  accretion 
to  the  soil  of  the  manor  of  the  defendant's  pre- 
decessors in  title,  and  was  not  subject  to  the  right 
claimed. 

Farwell,  J.  gave  both  parties  leave  to  amend 
their  pleadings,  and  the  case  stood  over  for  some 
time. 

The  plaintiffs  amended  their  statement  of 
claim  by  pleading  alternatively  that,  if  they  were 
not  entitled  to  the  right  from  time  immemorial, 
they  were  entitled  from  twenty  to  forty  years 
prior  to  action  brought. 

The  defendant  in  his  amended  statement  of 
defence  pleaded  that  in  and  prior  to  the  year 
1799  and  for  many  years  subsequent  thereto  the 
piece  of  land  over  which  the  right  was  claimed 
was  below  high-water  mark  and  subject  to  the 
flux  and  reflux  of  the  tide,  and  until  recent  years  , 
was  wholly  unsuitable  for,  and  in  fact  was 
incapable  of  being  used  for,  the  purposes  alleged, 
and  that  the  piece  of  land  in  question  was  formed 
by  gradual  accretion  and  the  receding  of  the  sea. 
The  case  came  on  again  for  argument  on  the 
19th  June. 

Faswell,  J. — On  the  point  as  to  prescription, 
I  consider  that  I  am  bound  by  Shuttleusoirth  v. 
Le  Fleming  (1865,  19  0.  B.  N.  S.  687)  and 
Mounsey  v.  Ismay  (1865,  2  H.  &  C.  786),  and  I 
need  hear  no  further  argument.  The  onus  is  on 
the  defendant  to  prove  his  allegations. 
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The  defendant  then  sought  to  put  in  the 
following  ancient  documents : 

1610.  Surrey  of  the  mrst  needful  reparttions  to  be 
done  to  Hia  Majesty's  outles  snrreyed  at  the  oammand- 
ment  of  the  Bight  Hon.  Lord  Zonoh,  Lord  Warden  of 
the  Cinque  Porta. 

1625.  Beparationa  needful  for  His  Majesty's  Castle  of 
Walmer. 

1625.  A  note  of  the  decays  o°  His  Majesty's  Castle  of 
Deal. 

1626.  Petition  of  Lysle  and  Byng  (Captains  of  Walmer 
and  Deal  Castles)  to  Mr.  Nioholas,  one  of  the  olerks 
of  His  Majesty's  Frivye  Connoell,  as  to  damage  done  by 
the  sea  to  the  nasties. 

1627.  Petition  by  the  same  to  Bight  Hon.  Sir  John 
Cooke,  one  of  His  Majesty's  Principal  Secretaries  of 
State. 

1627.  Petition  of  the  same  to  Prince  George,  Bake 
pf  Baokingham.  Petition  of  the  same  to  the  Privy 
Coonoil. 

1634.  Estimates  for  reparation  of  Sanddowne,  Dei^e, 
and  Walmar  Castles,  by  Lieutenant-Colonel  J.  P^rill, 
His  Majesty's  Engineer  for  the  Fortifloations. 

1639.  Exchequer,  King's  Remembrancer,  Attorney- 
Oeneral  t.  Hugeson  and  others,  (1)  Information  of  the 
Attorney-General ;  (2)  Answers  of  W.  Hugeson  and 
B.  Sladden ;  (3)  Answers  of  James  Hugeson ;  (4)  BepU* 
cation  of  the  Attorney-General ;  (5)  Depositions ; 
(6)  Decree. 

1641.  Certificate  by  one  Coningesbyd  and  others  pur- 
suant to  order  of  the  House  of  Parliament  of  cost  of 
repairs  to  Walmer,  Deale,  and  Sundowns  Castles. 

After    arguments    by    counsel,  his    Lordship 
delirered  judgment  on  these  documents. 
In  respect  to  the  doouments  dated  1610-1627. 

Fabwell,  J. — In  my  opinion  these  documents 
are  not  udmissible  in  eridenoe.  I  think  the 
nearest  ruling  I  can  find  is  that  statement  by 
Lord  Blackburn,  which  Mr.  Jenkins  has  read,  in 
Sturla  y.  Freceia  (1880.  43  L.  T.  Hep.  207  ;  5 
App.  Gas.  623,  at  p.  644).  The  first  one  is  a 
surrey  taken  by  someone  unknown  and  presented 
to  the  Lord  Warden  of  the  Cinque  Forts.  It  does 
not  appear  even  to  have  been  acted  upon,  and  I 
cannot  see  any  ground  upon  which  I  can  hold  that 
it  is  a  public  document,  as  Mr.  Jenkins  suggests. 
Suppose  that  the  present  Lord  Warden  Imd  a 
surrey  made  for  him  which  was  nerer  acted  upon, 
never  presented  to  Parliament,  nerer  paid  for  by 
anybody  but  himself,  I  cannot  conceive  how  that 
could  be  said  to  be  a  public  document.  The  test 
of  it,  as  put  by  Lord  Blackburn,  which  seems  to 
me  to  be  an  admirable  one  if  I  may  say  so,  is 
that  the  public  are  interested  in  it  and  entitled 
to  go  and  see  it,  so  that  if  there  is  anything 
wrong  in  it  they  would  be  entitled  to  protest.  In 
that  sense  it  becomes  a  statement  that  would  be 
open  to  the  public  to  challenge  or  dispute,  and 
therefore  it  has  a  certain  amount  of  authority.  A 
mere  report  to  the  Lord  Warden  of  the  Cinque 
Ports  in  1616  by  an  unknown  surreyor  seems  to 
me  to  be  absolutely  impossible  to  be  admissible. 
The  next  is  even  less  so.  It  is  headed,  "Note 
of  leparations  needful  for  His  Majesty's  castle  at 
Walmer  in  1625."  I  know  not  who  made  it,  or  for 
what  purpose  it  was  made.  The  next  is  rery 
much  the  same  thing  again,  a  note  of  the  decays. 
No  statement  is  made  as  to  who  signed  it,  or  to 
whom  it  is  made.  The  next  is  a  letter  written  by 
the  two  gentlemen  who  are  described  as  the 
Captains  of  Walmer.  Caatle  and  Deal  Castle 
respectively  to  Mi-.   Nicholas,  who  had  already 


been  called  upon  to  attend  the  Honourable  Board 
of  the  Priry  Council.  That  seems  to  me  to  be  a 
prirate  letter  by  them  asking  him  to  use  his  influ- 
ence to  get  some  money  spent  on  their  castles. 
That,  again,  seems  to  me  under  no  conceirable 
circumstances  to  be  admissible  in  eridence.  Then 
the  next  is  a  petition  by  the  same  two  gentlemen 
to  the  Priry  Council.  That  is  eridence  of  the 
fact  that  there  was  a  petition,  but  certainly  not 
eridence  of  the  truth  of  the  statements  in  that 
petition,  and  on  no  ground  that  I  have  heard 
suggested  is  that  admisuble.  The  same  applies, 
and  with  eren  more  force,  to  the  petition  to  the 
high  and  mighty  Duke  of  Buckingham  by  the 
same  gentlemen.  Then  the  next  is  the  petition 
to  the  heads  of  the  Priry  Council.  Then  the 
next  is  an  estimate  for  reparations,  and  how  that 
estimate  can  be  said  to  be  eridence  of  the  facts 
therein  stated,  I  fail  to  see.  That  disposes  of 
all  those  documents,  and  I  hold  that  none  of 
them  are  admissible. 

The  case  of  the  admissibUity  of  the  Exchequer 
documents  was  next  argued.  The  nature  of  the 
documentd^  so  far  as  affects  the  case,  sufficiently 
appears  from  the  judgment. 

FabwbU.,  J. — I  am  of  opinion  that  these 
d^poeitions  are  not  admissible.  I  will  assume 
without  deciding  it,  because  I  do  not  think  it  is 
very  clear,  that  this  was  in  the  nature  of  a  public 
right  which  the  Grown  Ls  attempting  to  enforce. 
It  is  not  very  easy  to  say  in  1625  whether  the 
King  or  His  Majesty's  Attorney- General,  who 
was  then  suing,  was  attempting  to  enforce  the 
prirate  right  of  the  Crown,  or  whether  he  was 
merely  sung  for  the  protection  of  the  public ; 
but  I  will  assume  it  was  a  public  matter.  The 
question  is  whether  the  depositions  of  witnesses 
taken  in  that  suit  are  admissible  in  the  present 
case  on  this  question  of  to  what  point  the  sea 
extended.  The  dejKisitions  of  deceased  wit- 
nesses in  the  other  actions  are  admissible  against 
strangers,  amongst  other  cases,  if  they  relate  to  a 
custom  when  reputation  would  be  eridence ;  but 
then  these  must  be  depositions  of  matter  of  repu- 
tation and  not  of  matters  of  fact.  It  appears  to 
me  to  be  well  settled  now  by  the  authorities  which 
are  referred  to  in  Mr.  Taylor's  book  on  eridence, 
9th  edit.,  p.  400,  pi.  617,  that  reputation  as  to  the 
existence  of  particular  facte  is  rejected,  and  the 
instances  that  he  gives  are  very  germane  to  the 
present  case.  Permips  the  one  most  particularly 
germane  being  when  the  question  was  whether  a 
turnpike-road  stood  within  the  limits  of  a  town, 
and,  though  eridence  of  reputation  was  receired 
to  show  tcuit  the  town  extended  to  a  certain  point, 
vet  declarations  by  old  people  since  dead  that 
nouses  formerly  stood  where  none  any  longer 
remained  was  rejected  on  the  ground  that  such 
statements  were  evidence  of  a  particular  fact. 
Now,  the  depositions  that  I  have  seen  and  par- 
ticularly read  in  connection  with  the  inter- 
rogatories show  that  all  the  witnesses  were 
speaking  to  particular  facts,  and  were  not 
epeaking  as  to  reputation  at  all.  The  older 
witnesses  who  remembered  it  spoke  to  the  exist- 
ence forty  years  before  they  made  their  depositions 
of  a  bank  which  had  since  been  undermined  by 
coneys  and  finally  washed  away  by  the  force  of 
the  waves.  The  younger  vritnesses  do  not 
answer  that  interrogatory  at  all.  The  only 
eridence  on  that  is  given  aseridenceo^ particalar 
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facts  and  not  of  reputation  at  all,  and  are  there- 
fore inadmiseible. 

Certain  -warrants  of  the  Board  of  Ordnance 
dated  1641, 1644,  and  1647  were  then  sought  to 
be  pnt  in  on  behalf  of  the  defendant. 

Farwbll,  J. — As  to  the  War  Office  plans,  they 
are  clearly  within  what  I  have  decided.  I  cannot 
f;o  back  so  soon  as  this  upon  my  jad{;ment. 
They  are  not  public  documents.  So  far  as  they 
can  be  treated  as  evidence  at  all,  they  are  evi- 
dence of  particular  facts  and  not  of  reputation. 
The  real  ground  is  that  I  think  it  would  be  most 
dangerous  to  admit  confidential  reports  made  to 
the  War  Office  or  to  the  Board  of  Ordnance  of 
those  days  as  evidence  of  public  rights.  The 
public  bad  certainly  no  voice  in  the  matter,  and 
the  whole  gist  of  the  rale  is,  as  I  understand  it, 
that  contemporaneous  publicity  means  such  pub- 
licity that  if  anything  were  wrong  some  of  the 
pubuc  would  see  it.  But  there  was  no  such 
publicity  here.    Therefore  I  must  rale  it  out. 

The  defendant  then  proposed  to  pnt  in  oeri^ain 
charts  to  show  that  part  of  the  land  in  question 
had  been  covered  by  the  sea  in  modem  times. 
Some  of  the  charts  were  admitted,  others  rejected. 
Evidence  was  also  called  on  the  same  subject. 
The  effect  of  the  evidence,  which  is  discussed  in 
the  judgment  on  the  whole  case,  was  to  show 
that  in  1799  and  also  in  1844  part  of  the  land  was 
below  high-water  mark. 

Eve,  K.C.,  Jenkint,  K.G.,  Oatey,  and  Staart 
Moore  for  the  defendant.  —  The  charts  show  a 
considerable  portion  of  the  land  was  covered  by 
the  sea  within  legal  memory.  If  they  are  correct, 
it  follows  that  the  plaintiffs  cannot  have  spread 
neta  there  from  a  period  prior  to  legal  memory. 
It  would  further  be  unreasonable  if  a  considerable 
space  had  been  added  to  the  manor  by  accretion 
if  the  fishermen  could  insist  that  it  should  only 
be  used  to  dry  their  nets.  Such  a  custom  would 
be  bad : 

Corporation  of  Truro  v.  Rowo,  85  L.  T.  Sep.  422  ; 
87  L.  T.  Bep.  386;  (1901)  2  K.  B.  870  ;  (1902) 
2  K.  B.  709. 

B.  J.  Parker  for  the  plaintiffs  on  the  whole 
case.  —  Assume  that  the  defendant  has  shown 
that  for  some  period  the  piece  of  land  was  covered 
with  water,  this  does  not  meet  the  plaintiffs'  case, 
as  it  is  no  evidence  of  abandonment  of  the 
custom.  To  succeed,  it  would  be  necessary  to 
show  that  the  piece  of  land  was  covered  by  the 
sea  in  the  time  of  Richard  I.  As  to  any  land  that 
mij  have  been  added  by  accretion,  it  will  be 
subject  to  any  custom  or  right  affecting  the  land 
to  which  it  is  added : 

Foiter  V.  Wright,  1878,  4  C.  P.  Div.  438  j 
Hindton  v.  Aihby,  74  L.  T.  Bep.  327;   (1896) 
2  Ch.  1, 12. 

Jerikini,  E.G.  in  reply  on  the  whole  oaae. — The 
defendant  has  shown  that  the  user  has  not  been 
continuous ;  therefore  the  onus  lies  on  the  plain- 
tiffs. It  is  possible  that  the  right  claimed  by  the 
plaintiffs  may  have  arisen  under  11  Geo.  3,  c.  31, 
an  Act  passed  for  the  encouragement  of  white 
herring  fishery,  which  allowed  fishermen  to  dry 
their  nets  on  waste  land  near  the  sea. 

Fabwbll,  J. — The  plaintiffs  claim  a  declara- 
tion that  they  and  all  other  the  inhabitants  of 
Walmer  carrying  on  the  trade  or  business  of 
fishermen  are  entitled  as  of  right  at  all  times 


necessary  or  proper  for  the  purposes  of  their  trade 
or  business  to  spread  and  dry  their  nets  on  a 
piece  of  shingle  or  beach  lying  just  above  high- 
water  mark  between  Walmer-place  and  Walmer 
GasUe,  and  an  injunction  restraining  the  defendant 
from  liuildmg  on  the  premises  so  as  to  interfere 
with  their  right.  The  piece  of  land  in  question 
in  this  action  is  ab)ut  eleven  acres  in  extent,  and 
is  of  little  (if  any)  value  except  to  the  fishermen 
for  drying  their  nets  or  to  the  defendant  for 
building  purposes— objiwts  which  are  unfortu- 
nately inconsistent  with  one  another.  Daring 
the  whole  of  living  memory  extending  over 
upwards  of  seventy  years  in  the  case  of  the  plain- 
tiffs' witnesses  (who  were  a  body  of  honest  and 
straightforward  seafaring  men,  whose  evidence 
appeared  to  me  to  be  deserving  of  entire  credit) 
and  by  reputation  for  many  years  before  their 
birth,  the  fishermen  of  Walmer  (by  which  I  mean 
the  inhabitants  of  the  parish  of  Walmer  who  are 
fishermen)  have  used  this  piece  of  ground  for  the 
purposes  of  drying  their  nets.  The  practice  has 
varied  somewhat  during  the  last  seventy  years. 
There  are  three  fisheries  now  practised  at  Walmer 
— the  mackerel,  the  herring,  and  the  sprat 
fisheries.  The  mackerel  season  is  from  May  to 
July  and  in  September  and  October,  the  herring 
fishery  from  October  to  Christmas,  and  the  sprat 
fishery  from  November  to  March.  Down  to  some 
thirty  or  thirty-five  years  ago  herring  nets  and 
mackerel  nets  were  cutched  or  tanned  at  the 
commencement  of  and  in  preparation  for  the 
fishery  season,  and  were  then  spread  out  to  dry 
on  the  piece  of  ground  in  question,  and  at  the  end 
of  the  season  the  boats  were  brought  up  close  to 
this  piece  of  ground  and  the  nets  were  taken 
directly  to  it  and  spread  out  on  it  or,  if  the  weather 
did  not  permit  of  that,  the  nets  were  landed 
nearer  the  town  and  were  then  brought  in  carts 
to  this  piece  of  ground  and  spread  ont  to  dry 
before  being  put  away  for  the  winter,  and  this 
practice  still  remains  with  regard  to  the  mackerel 
nets.  Down  to  the  same  period  the  sprat  nets 
were  not  spread  on  this  piece  of  ground  at  all. 
About  thirty  or  thirty-five  years  ago,  the  practice 
of  oiling  the  herring  nets  instead  of  cutching 
them  and  of  oiling  the  sprat  neta  came  into  use, 
and  these  nets  were  also  spread  on  the  same  piece 
of  ground  to  dry.  The  time  required  for  drying 
after  oiling  is  longer  than  was  required  for  the 
earlier  process,  and  sprat  nets  are  now  pnt  on  the 
land  at  a  period  daring  which  no  nets  used  to  be 
put  there  so  far  as  living  memory  goes.  The 
fishermen  have  occasionally  in  former  years  dried 
their  nets  in  different  places  along  the  beach,  bat 
this  piece  of  ground  in  question  is  that  which  has 
always  been  used,  and  to  the  extent  of  covering 
its  whole  area  at  times,  and  has  been  known  to 
the  fishermen  and  their  forefathers  and  spoken  of 
amongst  them  as  their  own  ground.  On  these 
facts  the  plaintiffs  claim  to  have  established  the 
existence  of  a  custom  for  all  inhabitants  of 
Walmer  being  fishermen  to  dry  their  nets  on 
this  piece  of  ground  at  such  periods  as  may  from 
time  to  time  be  necessary  for  the  due  prosecution 
of  their  trade  as  fishermen  according  to  the 
varying  exigencies  of  the  fishing  industry  and 
the  requirements  of  improved  nets.  The  defen- 
dant objects  (1)  that  there  is  no  reported  case  in 
which  a  custom  for  the  fishermen  of  a  parish  to 
dry  their  nets  on  a  particular  piece  of  land  has 
ever  been  decided,  and  that  such  a  custom  ought 
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Bot  now  to  be  held  good ;  and  (2)  that  a  cnstom 
for  any  variation  from  the  ancient  times  of  user 
or  ancient  kinds  of  nets  is  bad  for  uncertaintj. 
I  cannot  find  that  the  validity  of  a  custom  for 
the  fishermen  of  a  parish  or  town  to  drj 
their  nets  in  a  particular  close  has  ever  been 
expressly  decided,  but  this  is  probably  due  to  the 
feet  that  such  validity  has  never  been  questioned. 
Although  the  case  in  the  Year-book  8  Edw.  4, 
c.  18,  which  is  translated  by  Holroyd,  J.  in 
BlundeU  v.  Catterodl  (1821, 5  B.  i:  Aid.  296 ;  24  B.  R. 
353)  is  referred  to  aa  an  authority  on  the  point 
in  several  subsequent  books,  I  think  that  the  point 
was  assumed,  not  decided  therein ;  and  this  is  pro- 
bably due  to  the  fact  stated  by  Professor  Mait- 
land  in  his  admirable  preface  to  the  Year-books 
now  in  course  of  publication  by  the  Selden  Society 
(vol.  17,  p.  14),  that  the  reports  in  Year-books 
were  "  instmotionB  for  pleaders  rather  than  the 
trathoritative  fixation  of  points  of  Bubstantive  law." 
The  general  law  was  assumed ;  the  point  of  inter- 
est to  certain  "  sad  and  grave  men  "  who  reported 
was  the  form  of  pleading.  Thus  Hale  (De  Portibus 
Maris),  published  by  Mr.  Hargrave  in  1786.  says, 
at  p.  86 :  "  Look  at  the  book  of  8  Ed.  IV.,  18, 
f6r_  the  cnstom  of  Kent,  for  fishermen  to  dry 
their  nets  upon  the  land,  ihough  it  be  the  soil  of 
private  men,'.'  referring  to  the  Year-book  as 
stating  the  existenoa  of  a  well-known  custom. 
In  the  case  of  Tanistry  (1607,  Davie's  Rep.  78,  89) 
it  is  stated  by  counsel  as  an  instance  of  a  well- 
known  cnstom,  "  Eo  to  turn  the  plough  on  the 
headland  of  another  in  favour  of  husbandry  and 
to  dry  nets  on  the  land  of  another  in  favour  of 
fishery  and  navigation."  This  passage  is  set  out 
verbatim  in  Rolle's  Abr.  Custom,  F.  2,  as  a  correct 
statement  of  the  law.  In  Fiteh  v.  BawUng  (1795, 
H.  Bl.  393.  398;  3  R.  R.  425)  Buller.  J.,  in  1795, 
says :  "  With  respect  to  the  case  Bro.  Abr. 
Custom  (pi.  46),  where  the  custom  was  holden  to 
be  bad,  not  because  it  was  for  the  fishermen  of 
Elent  to  dry  their  nets  on  the  plaintiffs  land 
(whidi  the  case  in  Cro.  Car.  shows  to  be  good), 
bnt  atber  because  the  digging  in  the  soil  in  order 
to  pitch  stakes  to  hang  nets  on  was  unnecessary 
or  it  tended  to  the  disturbance  of  the  inheritance." 
Here,  again,  I  am  unable  to  verify  the  reference, 
for  Baker  v.  Brereman  (1636,  Cro.  Car.  418) 
appears  to  state  only  that  inhabitants  cannot 
prescribe  for  a  profit  d  prendre  in  alieno  solo 
"for    fishermen    to    dry    their     nets     for    the 

tublic  benefit  or  for  easement,"  and  I  can 
nd  no  other  case  in  Cro.  Car.  on  the  subject. 
In  Pain  v.  Patrick  (1690,  3  Mod.  289,  294) 
the  court,  in  holding  that  the  custom  in  that 
pase  was  well  alleged,  said:  "This  may  be  as 
well  alleged  as  a  custom  to  turn  a  plough  upon 
another  man's  land  or  for  a  fisherman  to  mend 
his  nets  there."  In  Bacon's  Abr.  Custom,  p.  566 
(the  first  edition  of  which  was  published  in  1736) 
this  custom  is  given  as  good, "  so  a  custom  to  dry 
nets  upon  the  land  of  another ;  for  this  is  in 
favour  of  fishing  and  navigation."  1  have  failed 
to  find  the  marginal  reference  which  he  gives  as 
his  authority — (5  Co.  84) — and  which  is  also  given 
by  Tindal,;  C.J.  in  Lockwood  v.  Wood  (1844, 
6  Q.  B.  50,  64),  bat  the  Lord  Chief  Justice  treats 
the  custom  as  of  known  validity  in  1844.  He 
says :  "  A  cnstom  which  has  existed  from  time 
immemorial  without  interruption  within  a  certain 
place,  and  which  is  certain  and  reasonable  in 
itself,  obtains  the  force  of  a  law  and  is  in  effect 


the  common  law  within  that  place  to  which  it 
extends,  though  contrary  to  the  general  law  of 
the  realm.  .  .  .  Thus  a  cnstom  for  all  fisher- 
men within  a  certain  district  to  diy  their  nets 
upon  the  land  of  another  might  well  be  a  good 
custom."  In  Tyton  v.  Bmilh  (1838,  A.  &  E.  40S, 
421 ;  48  R.  R.  539)  the  same  Lord  Chief  Justice 
says :  "  Kor  is  a  custom  unreasonable  because  it  is 
prejudicial  to  the  interests  of  a  private  man,  if  it  be 
for  the  benefit  of  the  commonwealth,  as  the 
cnstom  to  turn  the  plough  upon  the  headland  of 
another  in  favour  of  husbandry,  or  to  dry  nets  on 
the  land  of  another  in  favour  of  fishing  and  for 
the  benefit  of  navigation."  In  B^ee  v.  Ward 
(1855,  4  E.  &  B.  702)  Lord  Campbell,  at  p.  710, 
in  speaking  of  the  right  of  the  inhabitants  of  a 
district  by  custom  to  go  on  the  soil  of  another 
and  take  water,  says  that  in  15  Edw.  4,  29  A, 
Caiesby,  J.  treats  it  as  good  and  likens  it  to  a 
custom  for  all  the  fishermen,  inhabitants  in  a 
particular  vill,  to  dry  their  nets  on  a  particular 
close.  Althongb,  therefore,  I  have  failed  to  find 
any  express  decision,  there  are  so  many  opinions 
in  favour  of  the  validity  of  the  custom  expressed 
by  so  many  emiaent  lawyers,  that  it  would  be 
impossible  for  me  to  disregard  them,  and  on 
principle  the  custom  is,  in  my  opinion,  good.  A 
custom  must  be  certain,  reasonable  in  itself, 
commencing  from  time  immemorial,  and  con- 
tinned  without  interruption.  It  is  not  unreason- 
able because  it  is  prejudicial  to  the  interests  of 
a  private  individual  if  it  is  for  the  benefit  of  the 
commonwealth,  because  such  benefit  renders  its 
lawful  commencement  reasonably  probable.  As 
Lord  Cranworth  says  in  Salisbury  v.  Gladstone 
(1861,  4  L.  T,  Rep.  849  ;  9  H.  L.  Cas.  692, 
701) :  "  In  truth,  I  believe  that,  when  it  is  said 
that  a  custom  is  void  because  it  is  unreasonable, 
nothing  more  is  meant  than  that  the  unreason- 
able character  of  the  alleged  custom  conclu- 
sively proves  that  the  usage,  even  though  it  may 
have  existed  immemorially,  must  have  resulted 
from  accident  or  indulgence  and  not  from  any 
right  conferred  in  ancient  times  on  the  party 
setting  up  the  custom."  This  has  considerable 
bearing  on  Mr.  Eve's  argument  that  the  custom 
alleged  in  this  action  is  uncertain ;  his  contention 
is,  in  effect,  that  the  custom  must  be  to  drr  nets 
not  for  the  purposes  of  fishing  generallr,  but  at 
particular  times  and  for  particular  fisn.  But 
this  is  to  discard  the  kernel  for  the  shell,  and 
might  result  in  making  an  arrangement  that  was 
in  its  inception  reasonable,  because  of  public 
benefit,  become  actually  injurious  to  public 
intweats.  If  the  fishermen  of  Walmer  may  dry 
their  nets  only  on  the  condition  of  fishing  for 
such  fish  and  at  such  times  and  with  such  nets 
as  the  fishermen  in  the  reign  of  Richard  I.  used 
to  do,  all  improvements  and  progress  are  debarred. 
But  there  is  no  authority  or  principle  for  any  such 
contention.  A  custom  is  not  uncertain  because 
it  is  not  invariable  in  every  part.  Thus,  a  custom 
to  pay  a  year's  improved  value  for  a  fine  on  a 
copyhold  is  good,  though  the  value  is  a  thing 
uncertain,  for  the  value  may  be  at  any  time 
ascertained :  (Steph.  Comm.,  I.,  66).  Again,  the 
very  statement  that  a  custom  may  be  well  laid 
in  the  inhabitants  of  a  town  shows  that  the 
number  of  persons  entitled  to  enjoy  it  will  vary 
from  time  to  time.  In  Abbot  v.  Weekly  (1665, 
1  Lev.  176)  a  custom  for  all  the  inhabitants  of  a 
vill  to  dance  on  the  plaintiff's  close  at  all  times 
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of  tlie  year  was  held  good  ;  and  this  was  followed 
in  UaV.  v.  Nottingham,  (1875,  33  L.  T.  Eep.  697 ; 
1  Ex.  Dir.  1),  where  it  was  held  that  a  custom 
for  the  inhabitants  of  a  parish  to  enter  upon 
certain  land  of  the  plaintiff  and  erect  a  may- 
pole thereon  and  dance  round  it  and  other- 
wise enjoy  on  the  lajid  any  lawful  and  innocent 
recreation  at  any  time  of  the  year  was  held  good. 
In  DjM  V.  Hay  (1852, 1  Macqueen,  305)  Lord  St. 
Leonards  says  that  "  there  ia  no  rule  in  the  law 
of  Scotland  which  prevents  modem  inventions 
and  new  operations  from  being  governed  by  old 
and  settled  legal  principles.  Thus,  when  the  art 
of  bleaching  came  into  use,  there  was  nothing  in 
its  novelty  which  should  exclude  it  from  the 
benefit  of  a  servitude  or  easement,  if  such  servi- 
tude or  easement  on  other  legal  grounds  was 
maintainable.  The  category  of  servitudes  and 
easements  must  alter  and  expand  with  the 
changes  that  take  place  in  the  circumstances  of 
mankind.  The  law  of  this  countiy,  as  well  as  the 
law  of  Scotland,  frequently  moulds  in  practical 
operation  without  doing  any  violence  to  its 
original  principles."  Mr.  Upjohn,  in  his  ingenious 
rejuy,  pointed  out  that  this  is  fully  borne  out  by 
the  case  of  Fitch  v.  Bawling  (1795,  2  H.  Bl.  393 ; 

B.  B.  425),  where  a  ouetom  for  all  the  inhabi- 
tants of  a  parish  to  play  at  all  kinds  of  lawful 
games,  sports,  and  pastimes  in  the  close  of  A.  at 
all  seasonable  times  of  the  year  was  held  to 
justify  the  defendants  in  playing  cricket  there, 
although  it  is  reasonably  certain  that  cricket  was 
unknown  until  long  af  terthetime  of  Richard  I.  (see 
Strutt's  Pastimes,  edit  1801,  pp.  83-4),  and  that,  if 
it  came  within  the  description  of  any  of  the  newly 
imagined  games  in  the  reign  of  Edward  lY.,  it 
was  illegal  by  the  Act  of  17  Edw.  4,  o.  3,  which 
was  not  repealed  until  the  reign  of  Henry  YIII. 
It  is  clear  from  that  Act,  and  the  Act  of  12 
Bic.  2,  c.  6,  that  the  number  and  nature  of  the 
games  that  were  lawful  varied  from  time  to  time, 
but  it  has  never  yet  been  suggested  that  such 
variations  rendered  the  custom  to  play  all  lawful 
games  void  for  uncertainty,  and  I  can  see  no 
reason  for  holding  that  a  custom  to  dry  nets  at  all 
times  seasonable  for  fishing  is  bad,  although  the 
periods  and  numbers  and  sorts  of  nets  may  vary. 
Daring  the  trial  the  defendant  desired  to  set  up 
a  plea  that  the  beach  in  question,  or  a  great  part 
of  it,  had  come  into  existence  of  late  years,  and 
to  contend  that  it  followed  therefrom  that  no 
custom  to  dry  nets  thereon  could  have  existed 
for  the  requisite  period.  I  accordingly  allowed 
the  trial  to  stand  over,  and  gave  hoth.  parties 
liberty  to  amend  and  to  adduce  further  evidence. 
With  regnxd  to  the  plaintiffs'  amendments  to 
par.  3  of  the  statement  of  claim.  I  am  bound  by 
and  follow  Shuttleworth  v.  Le  Fleming  (1865,  19 

C.  B.  N".  S.  187)  and  Mountey  v.  Itmay 
(1865,  7  L.  T.  Bep.  717;  3  H.  L.  Gas.  486). 
The  defendant  has  amended  by  adding  these 
allegations :  "  In  and  prior  to  the  year  1799  and 
for  many  years  subsequent  thereto  the  beach 
ground  was  below  high-water  mark,  and  subject 
to  the  flux  and  reflux  of  the  tide,  and  until  com- 
paratively recent  years  was  wholly  unsuitable  and, 
m  fact,  incapable  of  being  used  for  the  purposes 
alleged  by  the  plaintiffs,  and  was  formed  by 
gradual  accretion  and  the  raceding  of  the  sea, 
and  is  now  above  high-water  mark  and  does  not 
now  form  any  part  oi  the  seashore  or  foreshore," 
and  I  have  had  a  considerable  amount  of  evidence 


relating  thereto.  I  have  rejected  a  number  of 
plans  as  inadmissible,  but  as  I  was  told  that  the 
case  was  likely  to  go  to  the  Court  of  Appeal,  I 
have  taken  evidence  concerning  them  as  though 
I  bad  not  excluded  them,  and  I  can  only  say 
that  if  I  had  not  rejected  them  as  inadmissible  I 
should  have  discarded  them  as  worthless.  [His 
Lordship  discussed  the  value  of  the  evidence  of 
some  of  the  witnesses,  and  continued :]  I  find 
the  facts  to  be  as  follows  :  The  beach  in  question 
is  a  ridge,  which  from  time  immemorial  has  acted 
ajs  a  barrier  against  the  sea  for  the  protection  of 
the  land  behind  it.  That  land  ia  on  so  low  a  level 
that  but  for  the  beach  it  must  have  been  sub- 
merged, but  it  has  never  been  so  during  historie 
times.  I  accept  the  opinion  of  Mr.  Whitaker 
(one  of  the  plaintiffs'  witnesses)  on  this  point, 
and  it  is  corroborated  by  the  nature  of  the  anb- 
soil,  as  proved  by  the  oontraotor,  who  excavated 
part  of  it  to  a  depth  of  5ft.  in  making  sewen, 
and  by  the  discovery  of  a  Homan-British  burying* 
place  in  the  grounds  of  Walmer  Lodge.  I  find, 
also,  that  the  coast  in  this  neighbourhood  has 
for  the  last  century  at  any  rate  oeen  subject  to 
fluctuations  by  way  of  increase  by  accretion  and 
of  decrease  by  demolition  owing  to  the  action  of 
the  winds.  When  the  prevailing  wind  blows  on 
shore  for  a  cycle  of  years,  the  process  of  accretion 
goes  on,  but  the  prevailing  winds  alternate  over 
long  aeries  of  years,  and  consequently  the  actual 
line  of  high- water  varies  according  to  the  duration 
of  such  prevailing  winds  and  their  aggregate 
action.  The  actual  ascertainment  with  certainty 
of  high-water  mark  at  a  given  date  is  a  matter  of 
difficulty  and  time,  and  cannot  be  effected  by  a 
mere  survey.  No  ancient  plana  or  maps  can  be 
relied  on  as  showing  high-water  mark,  and  no 
charts  prior  to  1795.  The  two  charts  which  hav» 
been  put  in  are  Spencer's  of  1795  and  Ballook'sof 
1844,  both  of  which  are  trustworthy.  But  with 
regard  to  Spencer's  chart  there  ia  a  difficulty  in 
ascertaining  which  of  the  three  lines  shown  on 
the  chart  is  intended  to  be  the  high-water  mark, 
and  which  the  low-water  mark.  I  accept 
Oommander  Jarrard's  (one  of  the  plaintiffs' 
witnesses)  opinion  that  the  two  dotted  lines 
represent  the  high  and  low  water  mark,  partly  on 
his  authority,  and  partly  because,  if  the  thick 
black  line  is  taken  as  the  defendant's  witnesses 
contend,  the  area  between  high  and  low  water 
would  be  590ft.,  an  area  much  too  large  to  be 
appropriate  to  anything  bnt'.the  beaoh  generally, 
and  one  of  the  two  dotted  lines  would  be  unac- 
counted for ;  for,  adopting  these  two  charts,  I  find 
that  in  1795  the  high-water  mark  was  aproxi- 
mately  in  the  same  place  as  at  present,  that  in 
1844  the  sea  had  advanced  50  or  60  yards,  and  that 
at  the  present  time  the  amount  of  beach  has  been 
regained.  The  defendant  has  thereby  proved 
that  in  1844  a  considerable  portion  of  the  beach 
in  question  (say,  three  acres)  was  beloir  high-water 
mark  and  was,  therefore,  inappropriate  for  drying 
nets,  and  he  argues  that  he  has  thereby  shown 
that  to  the  extent  of  that  portion  the  custom 
must  have  commenced  since  the  time  of  Richard  I. 
A  defendant  may,  no  doubt,  defeat  a  custom  by 
showing  that  it  could  not  have  existed  in  the  time 
of  Richard  I.,  but  he  must  demonstrate  its  impos- 
sibility, and  the  onus  is  on  him  to  do  so  if  the 
existence  of  the  custom  has  been  proved  for  a 
long  period,  as  was  done,  for  instance,  in  Simp- 
smi  V.  WeUs  (1872,  26  L.  T.  Rep.  163;  L.  Rep.  7 
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Q.  B.  214),  yrhere  the  claim  of  a  cnstom  to  set  up 
•tails  at  the  Statnte  Sessions  for  the  hiring  of 
servants  was  defeated  hj  showing  that  snch 
sessions  were  introduced  by  the  Statutes  of 
Labonrers,  the  first  of  which  was  in  the  reign  of 
Edward  111.  But  no  snoh  impossibility  is  shown 
in  the  present  case.  If  the  beach  was  of  its 
present  extent  in  1795,  why  am  I  bound  to  infer 
that  it  cannot  have  been  the  same  in  1186  from 
the  mere  fact  that  between  1795  and  1844  the 
«xt6nt  diminished  and  has  since  again  increased  F 
The  mere  non-user  daring  the  period  that  the 
eea  flowed  over  the  spot  is  immaterial,  for  it 
was  no  interruption  of  the  right,  bat  only  of  the 
posaesdon,  and  "an  interruption  of  possession 
only  for  ten  or  twenty  years  will  not  destroy  the 
cnstom  " :  (1  Bl.  Oomm.  77 ;  Oo.  Litt  1146).  Not 
only  ought  the  courts  to  be  slow  to  draw  an  in- 
ference of  fact  which  would  defeat  a  right  that 
has  been  exercised  during  so  long  a  period  as  the 
present  unless  such  inference  is  irresistible,  but  it 
ought  to  presume  everything  that  is  reasonably 
possible  to  preserve  in  favour  of  such  a  right: 
<see  Goodman  v.  Mayor  of  Saltash,  1882,  48  L.  T. 
Bep.  239 ;  7  App.  Gae.  633).  I  see  no  reason  why 
I  should  not  presume  that  this  beach  was  in  sab- 
fltantiaUy  the  same  state  in  1186  as  now.  The 
inland  limit  is  fixed  by  geological  considerations 
sad  the  Bomano-Britisn  burying-place ;  in  the 
reign  of  Henry  YIII.  the  Gastle  of  Walmer 
was  built  as  a  defence  for  the  coast;  it  must 
have  been  near  but  safely  above  high-water 
limit;  and  I  see  no  reason  from  which  I  can 
necessarily  infer  any  substantial  difference  in  this 
piece  of  beach  in  1186.  It  was  next  argued  that 
the  variations  in  the  beach  shown  by  the  two 
maps  of  1795  and  1844  and  the  present  state  of 
things  render  it  impossible  to  define  with  suffi- 
oient  certainty  the  land  affected  by  the  custom, 
and  therefore  render  the  custom  bad  for  uncer- 
tainty. But  it  cannot  be  necessary  to  define  the 
limits  of  land  affected  by  a  custom  more  dearly 
than  those  of  land  comprised  In  a  grant  for  the 
same  parpose.  I  think  that  the  same  prinsiple 
mast  apply,  the  difference  between  cnstom  and 

firesciiption  being  only  that  the  right  to  the 
ormer  must  be  claimed  by  or  in  respect  of  a 
locality,  and  to  the  latter  by  a  person  or  corpo- 
ration, but  the  rules  affecting  the  subject-matter 
are  in  each  case  the  same ;  and  I  have  no  doubt 
that  a  grant  of  land  which  in  facts  adjoins  the 
sea  would  be  well  defined  by  reference  to  high- 
water  mark  as  one  of  its  boundaries.  It  is  said 
that  it  is  uncertain  whether  this  means  high  water 
as  it  was  in  1186  or  high  water  now,  bat  I  have 
evidence  of  usage  and  that  the  nets  have  been 
spread  down  to  high-water  mark  for  the  time 
Ming.  This  is  quite  snfScient.  Thus,  in  Ben- 
nington  v.  Taylor  (1517,  2  Lutwych)  the  dean  and 
chapter  prescribed  for  a  double  stall  et  pro  /undo 
«ive  Bolo  prope  et  juxta  eandem  stallam,  and  the 
third  objection  taken  was  that  it  was  uncertain 
and  BO  void.  But  the  objection  fails  "  for  that 
shall  be  ascertained  by  the  common  usage  of  the 
fair."  The  argument  for  the  defendantia  on  this 
point  savoured  rather  of  the  agri  limitaii  of 
the  Bomans  (Digeet  41.  1.  16)  rather  than 
of  anything  known  to  the  English  law.  Then 
it  is  said  that  it  is  unreasonable,  because  the 
sea  may  recede  for  a  mile  or  more,  as  at  Sand- 
wich, and  it  is  impossible  to  suppose  that  any 
each  extent  of   ground  could  ever  have  been 


intended  to  be  appropriated  to  such  a  custom.  It 
is  enough  for  me  to  say  that  as  the  event  has  not 
happened  for  upwards  of  700  years  I  cannot  see 
the  unreasonableness.  The  period  for  ascertain, 
ing  whethei  a  custom  is  reasonable  or  not  is  its 
inception.  The  point  is  dealt  with  by  Tindale, 
G.J.  in  Tyson  v.  Smith  (1838,  9  A.  &  E.  406,  at 
p.  423 ;  B.  B.  839) : ,"  But  it  is  said  that  the  number 
of  these  victuallers  may  be  so  large  and  the  space 
ooonpied  by  each  so  great  as  that  the  whole  por> 
tion  of  the  common  set  out  for  the  fair  may  be 
taken  by  them  in  exclusion  of  the  rest.  .  .  . 
But  it  is  obvious  that  this  is  not  an  argoment 
against  the  custom  being  reasonable  in  its  com- 
mencement, or  against  the  prescription  of  the 
fair  being  a  reasonable  prescription.  It  is  an 
objection  only  as  to  the  mode  of  exercising 
the  right  so  claimed,  whether  under  the  cus- 
tom or  the  presciption."  I  sa^  in  this  case, 
as  Lord  Granworth  said  in  Salttbury  v.  Olad- 
stone  (1851,  9  H.  L.  Gas.  692,  at  p.  702): 
"  I  find  it  impossible  to  say  that  such  a  custom 
as  that  here  alleged  might  not  have  reBultedfrom 
an  agreement  between  the  lord  and  his  tenant 
before  the  time  of  living  memory."  But  the 
plaintiffs  have  raised  this  further  and  interesting 
point — that,  inasmuch  as  both  sides  agree  that 
these  three  acres  have  arisen  by  small  and  imper- 
ceptible degrees  (and  they  must  so  agree  in  order  to 
exclude  a  claim  by  the  Grown),  these  added  acres 
are  an  accretion  to  the  defendant's  land  and 
became  subject  to  the  same  custom  to  which  the 
land  to  which  they  were  added  was  subj<!ct. 
There  is  no  authority  exactly  in  point,  bat  I  nave 
come  to  the  conclusion  on  principle  and  on  the 
authority  of  an  analogous  case  that  this  conten- 
tion is  well  founded.  Blackstone  Gomm.  II., 
p.  262,  states  the  law  to  be  that,  "  if  the  gain  be 
by  little  and  little,  by  small  and  imperceptible 
degrees,  it  shall  go  to  the  owner  of  the  land 
adjoining.  For  de  mtntmM  non  curat  lex,  and 
besides  these  owners  being  often  losers  by  the 
breaking  in  of  the  sea  or  at  charges  to  keep  it 
out,  this  possible  gain  is  therefore  a  reciprocal 
consideration  for  such  possible  charge  or  loss." 
In  Attorney-General  v.  Chambers  (1859,  4  D.  &  J. 
68)  Lord  Ghelmsford  quotes  this  passage  and 
proceeds:  "I  am  not  quite  satisfied  that  the 
principle  de  minimis  non  ewrat  lex  is  the 
correct  explanation  of  the  rule  on  this  sabject, 
because,  although  the  additions  may  be  small  and 
insignificant  in  their  progress,  yet  after  a  lapse  of 
time,  by  little  and  little,  a  very  large  increase 
may  have  taken  place  which  it  would  not  be 
beneath  the  law  to  notice,  and  if  the  party  who  has 
the  right  to  it  can  clearly  show  that  it  formerly 
belonged  to  him  he  ought  not  to  be  deprived.  I 
am  rather  disposed  to  adopt  the  reason  assi^ed 
for  the  rule  by  Alderson,  B.  in  the  case  of  HvXL 
and  Selby  Bailway  Company  (1839,  5  M.  &  W. 
327),  viz.:  'That  which  cannot  be  perceived  in 
its  progress  is  taken  to  be  as  if  it  never  had 
existed  at  all.'  And  as  Lord  Abinger  said  in  the 
same  case : '  The  principle  as  to  gradual  accretion 
is  founded  on  the  necessity  which  exists  for  some 
such  rule  of  law  for  the  permanent  protection  and 
adjustment  of  property.'  It  must  always  be 
borne  in  mind  that  the  owner  of  lands  does  not 
derive  benefit  alone  but  may  suffer  loss  from  the 
operation  of  this  rule,  for  if  the  sea  gradually 
sleais  upon  the  land  he  loses  so  much  of  his  pro- 
perty, whioh  is  thus  silently  transferred  by 'the 
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law  to  the  proprietor  of  the  seashore."  Thia 
reasoning  applies  with  eqnal  force  to  the  persons 
entitled  to  exercise  rights  over  a  piece  of  land 
adjoining  the  sea.  If  it  is  washed  away  their 
rights  are  gone.  If  it  increases  their  rights  oaght 
to  extend  over  the  increased  area.  It  is  said  that 
it  wonld  be  absurd  to  apply  this  to  a  case  where 
the  sea  has  receded  for  a  mile  or  more ;  but  that 
is  not  this  case.  It  is  sufficient  for  me  to  say 
(following  Alderson,  B.)  that  this  accretion  is  to 
be  treated  as  though  it  had  occurred  in  1186.  If 
there  was  now  a  mile  or  more  of  such  accretion,  it 
wonld  hardly  be  possible  to  find  evidence  of  actual 
user  over  more  than  the  fringe  near  the  sea,  and 
the  extent  of  the  custom  could  be  limited  by  such 
user ;  or,  even  if  any  such  user  could  be  shown, 
the  landowner's  right  of  free  enjoyment  would 
only  be  limited  by  a  reasonable  exercise  of  cus- 
tomary rights,  or  it  would  probably  be  held 
nnreaaonable  to  insist  on  drying  nets  over  a  large 
tract  of  land.  Further,  I  have  the  authority  of 
the  analogous  case  of  Fatter  ▼.  Wright  (1878 
4  G.  F.  Div.  438).  In  that  case  the  river  Lnne 
had  gradually  changed  its  bed.  The  plaintiff 
had  a  free  nshery  in  the  ancient  river.  The 
defendant  owned  lands  which  originally  did  not 
abnt  on  the  river,  but  had,  by  means  of  the 
alteration  in  the  river  bed,  become  the  river 
bank.  The  question  was  whether  the  plaintiff's 
exclusive  right  of  fishing  extended  over  so  much  of 
the  water  as  flowed  over  land  which  was  identified 
as  formerly  part  of  the  defendant's  property,  and 
it  was  held  that  it  did.  Lindley,  J.,  at  p.  448, 
said :  "  I  am  wholly  unable  to  see  upon  what 
principle  a  change  in  the  course  of  a  river,  so 
sradnal  that  it  cannot  be  perceived  until  after 
uie  lapse  of  a  long  interval  of  time,  can  affect  the 
rights  of  those  entitled  to  use  it,  whether  for 
fisning  or  any  other  purpose ;  nor  is  there  any 
authority  for  holding  them  to  be  affected 
thereby."  And  Lord  Coleridge,  G.J.  held  that 
the  plaintiff  was  entitled  to  a  several  fishery,  and 
awd,  p.  449  :  "  And  such  a  fishery,  I  think,  wonld 
follow  the  slow  and  gradual  changes  of  a  river, 
such  as  the  changes  of  the  Lune  in  this  case." 
Further,  the  opinion  of  text- writers,  dealing  with 
the  analogous  cases  of  accretion  to  copyholds 
and  wasteis  of  manors,  are  to  the  same  effect. 
Thus,  Hall  on  the  Sea  Shore  (p.  113 ;  p.  789  of  Mr. 
Stuart  Moore's  edition)  concludes  that  the  land 
which  has  accreted  to  the  lord  as  freehold  must 
be  subject  to  the  copyhold  interest  of  the  tenant 
of  the  land  to  which  it  has  been  added,  or,  if 
waste,  to  the  local  customs,  common,  &c.,  pre- 
scribed for  by  the  tenants  in  respect  of  such 
waste.  Mr.  Phear  (Bights  of  Water,  p.  43n.) 
conjectures  that  "  the  land  which  gradual  accre- 
tion gives  to  adjoining  lands  assumes  their 
character  —  t.e.,  becomes  freehold  or  copyhold 
—  and  in  the  latter  cmc  waste  or  tenanted 
acoortUngly."  I  hold,  therefore,  that  the  land 
which  has  been  added  by  accretion  takes  the 
character  of  the  land  to  which  it  has  been 
added,  and  is  subject  to  the  same  customs  as 
affected  snch  land.  The  result  is  that  the 
plaintiffs  succeed,  and  I  grant  the  injunction 
as  asked.  The  defendant  must  pay  the  costs  of 
the  action. 

Solioitors  for  the  plaintiffs,  Hare  and   Co.,  for 
Hardman,  Deal. 

Solicitors  for  the  defendants,  MowU  and  MotoU, 
fcr  Motoll  and  MokU,  Dover. 


KING'S  BENGH  DIVISION. 

June  28  and  29. 

(Before  Ghahheli.,  J.) 

Fbusential  Assubancb  Gompant   Liiiitei> 

.  (apps.)       V.       GOMHIBSIONBBS       OF        IblAND 

Bbtbnub  (resps.).  (a) 
Revenue — Stamp — Endowment  policy — Policy  of 
life  aeturanee— Stamp  Act  1891  (54  &  55  Vict, 
c.  39). 
An   ineuranee    company    ittued    an    instrument 
lehereby  they  agreed  that  in  eontideration  of  a 
premium  of   6i.    a  toeek  they  would    on    the 
attured  attaining  the  age  of  tixty-five  yean  pay 
him  the  tum  of  952.,  and  in  the  aUemative  \f  him 
ehould  die  under  that  age  they  would  pay  hia 
executorg  or  administrators  the  sum  of  301. 
Held,  that  the  instrument  was  a   policy  of  Itfa 
asturariee  uiithin  sect.  98  of  the  Stamp  Act  1891, 
and  not  liable  to  a  stamp  at  a  "  mortgage  band 
debenture  covenant." 
Gasb  stated. 

On  the  13th  Jan.  1904  an  instrcment  was  pre- 
sented on  behalf  of  the  Frudential  Assurance 
Company  Limited  (hereinafter  called  "  the  appel- 
lants ")  to  the  Commissioners  of  Inland  Be  venue 
under  the  provisions  of  the  12th  section  of  the 
Stamp  Act  1891  (54  &  55  Vict  c.  29)  for  the 
opinion  of  the  commissioners  as  to  the  stamp 
duty  with  which  the  instrument  was  chargeable. 

A  copy  of  the  instrument  in  question  is  set  out 
below,  and  was  to  be  taken  as  part  of  this  case. 

In  calculating  the  sums  alternatively  payable 
under  the  instrument  regard  was  had  with  refer- 
ence to  the  payment  under  the  2nd  and  3rd 
schedules  of  the  instrument  to  the  probability  of 
Wilfred  Ancutt,  the  person  whose  life  was  thereby 
assured,  living  to  attain  a  given  age  and  with 
reference  to  the  payment  of  302.  on  death  to  the 
probability  of  his  dying  at  an  earlier  date.  These 
diverse  probabilities,  but  which  are  in  fact  com- 
plementary the  one  to  the  other,  were  estimated 
by  actuarial  calculations  based  upon  the  Table  of 
Mortality,  known  as  the  English  Life  Table  No.  3, 
which  is  a  table  showing  the  probabilities  of  the 
duration  of  human  life  founded  upon  the  observed 
rates  of  mortality  at  different  ages  in  England 
and  Wales,  and  is  the  table  used  by  the  appel- 
lants for  calculating  premiums  under  policies  of 
ordinary  "whole  life    assurance. 

The  appellants  stated  that  the  premium  pay- 
able at  the  usual  rates  for  payment  of  302.  on  the 
death  of  a  young  person  aged  fourteen  at  entry 
would  be  slighuy  in  excess  of  3d.  per  week, 
and  similarly  for  a  payment  of  952.  under  the 
same  conditions  would  be  slightly  in  excess  of 
three  one-sixth  times  3d.  per  week.  The  appel- 
lants would  not  in  fact  undertake  an  insurance 
on  so  young  a  life  for  so  large  a  sum  payable  on 
death.  The  appellants  were  also  asked  to  state 
the  premium  payable  to  secure  to  a  person  aged 
fourteen  at  entry,  a  sum  of  952.  at  the  age  of 
sixty-five,  in  the  event,  and  only  in  the  event,  of 
that  person  being  alive  at  that  date,  and  they 
stated  the  rick  was  not  covered  by  the  scope  tit 
their  present  tables,  the  premium  charged  by  the 
instrument  in  the  schedule  being  charged  for  am 
alternative  risk,  and  not  for  the  independent  risks. 
The  appellants  could,  however,  calculate  the  risk, 
but  the  result  would  not  be  applicable  for  the 

(a)  BeporMd  b;  W.  Di  B.  HiuBiaT,  B»n„  BarrlMar«t-la«, 
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purpose  of  dissecting  the  premtum  for  the  policy 
now  in  question. 

Instruments  commonly  known  as  "  endowment 
policies,"  assuring  snms  pavable  on  and  in  the 
event  of  the  assured  attaining  a  particular  age, 
have  been  issued  by  life  assurance  companies  for 
a  very  long  period,  and  in  fact  such  instruments 
were  in  nse  so  long  ago  as  1805  and  1806 — that  is 
to  say,  before  the  passing  of  the  Act  48  Greo.  3, 
c.  149,  by  which  a  special  stamp  duty  was  for  the 
first  time  imposed  on  "policies  of  assurance 
upon  any  life  or  lives,  or  upon  any  event  or 
contingency  relating  to  or  depending  upon 
any  life  or  lives."  Copies  of  two  policies  of  this 
nature,  issued  respectively  in  the  years  1805  and 
1806  by  the  Globe  Insurance  Company  (a  life 
insorance  eompanv),  and  a  policy  issued  in  1800 
by  the  Pelican  (also  a  life  insorance  company) 
could  be  referred  to. 

Many  kinds  of  instruments  purporting  to  be 
policies  of  assurance  are  now  issued  oy  life 
assurance  companies  under  which  sums  are  con- 
tracted to  be  paid  either  (a)  at  a  particular 
period  or  on  the  previous  death  of  the  assured,  or 
{b)  on  the  assured  attaining  a  particular  age,  or 
on  the  previous  death  of  the  assured  (in  each  of 
these  cases  where  the  same  amount  of  money  is 
payable  in  either  event  according  to  the  practice 
of  the  commissioners  life  policy  duty  is  char(^), 
and  in  the  case  of  some  instruments  snms  are 
thereby  contracted  to  be  paid  at  the  ezpiiation  of 
a  particular  period  if  the  assured  is  living  and  a 
farther  sum  at  death.  These  and  similar  forms  of 
^snrance  are  commonly  known  as  "  endowment 
assurances,"  and  of  recent  years  have  become 
increasingly  popnlar.  It  is  not  known  when 
policies  of  this  nature  were  first  introduced,  but 
they  are  now,  and  were  in  the  year  1870,  and  for 
at  least  seven  years  before  that  date,  very  common. 
At  the  present  time  their  issue  constitutes  by  far 
the  larger  part  of  the  business  of  the  companies 
-which  traosact  life  assurance  business  (other  than 
industrial  assurance). 

Under  the  Life  Aasnrance  Company's  Act  1870 
the  appellants  are  required  to  include  endowment 
assurances  in  the  return  of  their  life  assurance 
business  made  by  them  in  pursuance  of  that  Act, 
and  in  the  Act  "  policy  holder  "  is  defined  to 
inclnde  amongst  other  things  a  holder  of  a  policy 
for  securing  endowments  or  an  annuity,  or  other 
contract  with  the  company. 

The  commissioners  being  of  opinion  that  the 
main  part  of  the  contract  was  the  promise  to  pay 
the  sum  of  952.  upon  Wilfred  Ancatt  attaining 
the  age  of  sixty-five  years,  and  that  the  promise 
to  pay  the  lesser  sum  on  his  dying  before  that 
age  was  merely  incidental  thereto,  were  of 
opinion  that  the  instrument  was  not  as  contended 
b^  the  appellants,  a  policy  of  life  insurance 
within  the  meaning  of  the  definition  contained  in 
sect  98,  sub-sect.  (1),  of  the  Stamp  Act  1891,  and 
assessed  the  duty  thereon  under  the  heading, 
"Mortgage,  bona,  debenture,  covenant,"  in  the 
1st  schedule  to  the  Stamp  A.ct  1891  at  2«.  6d.,  as 
being  for  the  payment  of  money  not  exceeding 

loot. 

The  appellants  being  dissatisfied  with  the 
assessment  have,  in  pursuance  of  the  13th  section 
of  the  Stamp  Act  1891,  required  the  oommis- 
sionera  to  state  and  sign  a  case  setting  forth  the 
question  on  which  their  opinion  was  required  and 
the  assessment  made  by  them. 


The  question  for  the  opinion  of  the  court  wa9 
whether  the  instrument  is  properly  chargeable 
with  the  duty  so  assessed  by  the  commissioners, 
and,  if  not,  with  what  duty  the  instrument  is 
chargeable. 

The  Lnatrument  in  question  was  as  follows : 

Prndentuil  Aaanruica  Company  Lioiited. — Indostrial 
Brinoh. 

All  oammimioatioiiB  reipeotiog  this  poUoy  ahonld  be 
addreaaed  to  the  Chief  Office,  Holbom  B&ra,  London. 

Old  age  endoirmeiit  with  life  aaanruioe  from  entry  to 
aizty-five  yeara  of  age.  For  agea  from  eleven  to  fifteen 
next  birthday  after  entry. 

Whereas  a  propoaal  has  been  made  by  one  of  the 
parents  of  the  yonng  peraon  named  in  the  first  lobsdnle 
hereto  (whioh  young  persam  is  hereinafter  oilled  the 
aaanred)  to  effect  anoh  asanranoe  aa  ia  hereinafter 
mentioned  npon  the  life  and  for  the  nse  and  benefit  of 
the  aaaured  with  the  Prudential  Asanranoe  Company 
Limited  (hereinafter  called  the  compaiiy)  on  the  basis  of 
the  aforesaid  propoaal.  Now  these  ptesents  witneas 
that  the  company  hereby  agree  that  if  on  the  date  hereof 
and  on  or  before  or  within  twenty-eight  daya  after  every 
tnaoeediog  Monday  nntil  the  aaanred  iball  attain  the 
age  of  aixty-five  yeara,  cr  during  the  life  of  the  aasnred, 
a  weekly  premium  of  tizpencs  ahall  be  paid  to  the 
company  or  their  duly  anthorised  agent,  then  the  com- 
pany ahall  make  one  or  other  of  the  following  payments 
aooording  to  the  event  whioh  happens  ;  that  ia  to  say  r 
(i )  If  the  aaaured  ahall  attain  the  age  of  aizty-fiva 
yeara,  then,  mpon  proof  being  given  to  the  reasonable 
aatiafaotion  of  the  directors  of  the  company  of  the 
aasnred  having  attained  that  age,  the  company  shall  pay 
to  the  aaanred  anoh  sum  aa  aooording  to  the  age  of  the 
assured  at  entry  is  ascertainable  from  the  table  oontained 
in  the  second  schedule  hereto  as  payable  in  that  event ; 
or  (ii.)  in  the  alternative,  if  the  assured  ahall  die  under  the 
age  of  sixty-five  yeara,  then,  npon  proof  being  given  to 
the  reasonable  latiafaotion  of  the  said  directors  of  the 
death  of  the  aunied,  the  company  ahall  pay  to  the  exeon- 
tors  or  adminiatratora  of  the  aaaured  the  sum  of  301., 
ambject  to  the  proviaiona  oontained  in  the  oonditions 
indorsed  hereon  relating  to  the  event  of  anoh  death 
ooooning  within  twelve  calendar  montha  after  the  date 
hereof. 

At  any  time  after  thia  policy  has  teen  in  force  for  five 
yeara  the  company  will  in  exchange  for  the  aame  (if  and 
while  aubaisting)  grant  the  bent  fits  apecifitid  in  ti>e 
third  aohedule  hereto  corresponding  with  the  age  of 
the  atanred  at  entry  and  the  duration  of  the  policy,  and 
consiatisg  of  an  immediate  cash  payment,  and  in  the 
cases  where  a  further  payment  ia  therein  mentioned  a- 
free  endowment  policy  aseoring  auch  farther  payment 
only  on  the  attainment  by  the  asaured  of  the  age  of 
aizty-five  yean,  bat  upon  each  exchange  any  overdn» 
premiums  muat  be  paid  up.  Provided  alwaya,  that 
while  the  asaured  ia  nnder  the  age  of  twenty-one  years 
and  unmarried  the  parent  of  the  assured  or  Uie  personal 
representative  of  anoh  parent  may  efFeot  an  exchange  of 
this  policy  nnder  the  foregoing  provisions,  and  receive 
and  give  a  discharge  to  the  company  for  any  asm  pay- 
able herenndmr,  so  that  the  anm  ao  received  shall  be  held 
on  behalf  and  for  the  tiae  and  benefit  of  the  aaaured  or 
the  exccutora  or  adminiatratora  of  the  aaaured.  Pro- 
vided alwaya,  that  the  production  by  the  company  of  a 
receipt  for  any  anm  payable  hereunder  aigned  by  any 
person  being  either  an  execntor  or  administrator  or  the 
htuband  or  wife,  or  a  relation  by  blood,  or  oonneotion 
by  marriage  of  the  assured,  ahall  be  a  complete  diacharge 
to  the  company  for  the  aame,  and  every  receipt  under 
this  olanae  or  the  laat  preceding  clauae  shall  be  final  and 
oonolnaive  evidence  to  all  intenta  and  purpoaes  that  the 
anm  therein  referrtd  to  has  been  duly  paid,  and  has 
been  reoeived  by  the  peraon  or  persona  lawfully  and 
rightfully  entitled  to  the  same,  and  that  all  claims 
and  demands  whatsoever  againat  the  oompany  in  respect 
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of  this  polioy  h»T«  bMn  foUy  Mtisflad.  Pravidcd  slao, 
that  tbu  pdioj  ia  anbjeot  to  the  oonditioDi  indorsed 
faeiaoD,  and  to  the  ngnlationi  of  the  oompany  aa  eatab- 
Uahad  by  a  rpcoial  rasolation  of  the  oompany  paised  on 
the  28th  Feb.  and  oonflrmed  on  the  2lBt  Maroh  1878, 
and  aa  thenceforth  modified  np  to  the  date  hereof. 
Provided  alao,  that  this  polioy  ii  iuned  ont  of  the  indns- 
trial  branoh  of  the  oompany,  and  the  Indnatrial  Fond, 
together  with  the  oapital  itook  of  the  oompany,  shall 
alone  be  answerable  for  any  claims  nnder  this  polioy,  in 
aooordanca  with  the  99th  <danse  of  the  said  regnlations 
of  the  oompany.  ProTided  further,  that  this  polioy  is 
absolutely  nnaisignable,  and  is  granted  upon  the  ezpreaa 
condition  that  it  shall  beoome  absolntaly  yoid  and  all 
preminma  paid  thereon  be  forfeited  to  and  absolntely 
retained  by  the  company  if  default  shall  be  made  in 
payment  of  tba  aforesaid  premiums,  or  if  any  of  the 
conditions  indorsed  hereon  have  not  been  or  shall  not  be 
in  all  reapeota  performed  and  obserred,  or  if  a  polioy 
previously  efteeted  on  the  life  of  the  assured  with  the 
company  is  now  in  force,  unless  such  previous  policy  has 
been  indorsed  with  a  consent  by  the  company  to  the  issue 
of  this  policy,  or  if  thia  polioy  ahall  be  assigned,  sold, 
mortgaged,  or  otherwise  in  any  way  parted  with. 

Danekwerti,  K.O.,  Vaughan  Hawhint,  and  P.  S. 
Gregory  for  the  appellants. — This  instrnment  is  a 

Solicy  of  life  msnrance  within  sect.  98  (1)  of  the 
tamp  Act  1891,  for  it  is  a  polioy  of  insurance 
upon  any  life  or  lives,  or  upon  any  event  or  oon- 
tingenoy  relating  to  or  depending  upon  any  life 
or  uves.  The  endowment  part  of  the  instrument 
•tands  npon  the  same  footing  as  the  part  relating 
to  the  uFe.  In  the  Policies  of  Assorance  Aot 
1867  a  policy  of  life  insoraaoe  is  defined  as  any 
instrument  by  which  the  payment  of  moneys  by 
or  ont  of  the  funds  of  an  assurance  company  on 
the  happening  of  any  contingency  depending 
upon  the  duration  of  human  life,  is  assured  or 
secured.    They  referred  to 

Xaio  T.  London  Inditputdble  Life  Policy  Company, 
1  E.  ft  J.  223 : 

Bnnyon  on  Life  Insuranee,  p.  1. 
The  Attomey-Oeneral  (Sir  Robert  Finlay)  and 
RotolcUt  for  the  respondents. — This  instrument  is 
not  merely  a  life  policy,  it  is  an  old-age  endow- 
ment as  well,  and  is  so  headed  by  the  appellants 
themselves.  In  order  to  make  an  instrument  a 
policy  of  life  insurance,  or,  in  fact,  a  polioy  of 
insnrance  at  all,  something  must  be  insured 
against.  If  the  contention  of  the  appellants  here 
is  right  a  contract  to  pay  an  annuity  would  be  a 
policy  of  life  insurance,  because  sach  a  contract 
as  tfaiat  would  be  equally  dependent  upon  life. 

Danckwertt,  K.G.  in  reply. — A  life  policy  is 
an  insurance  against  an  event.  It  is  not  a  con- 
tract of  indemnity  like  a  fire  or  marine  insurance. 

Ohannell,  J. — In  this  case  the  question  which 
I  have  to  decide  is  whether  an  instrament — a 
contract — entered  into  by  the  Prudential  Assur- 
ance Company,  a  copy  of  which  is  set  ont  in  the 
eohednle  to  the  case,  is  a  polioy  of  insurance  upon 
any  life  or  lives  within  the  meaning  of  the  Stamp 
Aot  of  1891.  The  Commissioners  of  Inland 
Revenue  decided  that  the  document  was  to  be 
stamped  as  a  covenant,  and  it  is,  of  course,  a 
oovennnt.  It  is  under  seal,  and  it  contains  an 
undertaking  to  pay  certain  sums  of  money  in 
certain  events,  so  that  no  doubt  it  is  a  covenant. 
At  the  same  time,  it  is  agreed  on  both  sides 
that  if  it  comes  within  the  specific  and  particular 
definition  of  a  policy  of  life  insurance,  tnen  it  has 
to  be  stamped  as  a  policy  of  life  insurance,  because 


that  is  the  particular  thing  specified,  and  a  cove- 
nant is  general,    and,  of   course,  almoet  every 
police   of   life  insnrance,  whether  there   is  any 
doubt  about  it  being  a  policy  or  not,  would  also 
be  a  covenant    So  that  the  only  question  I  have 
really  got  to  see  is  whether  or  not  this  contract 
comes  within  the  definition  in  the  98th  section 
of   the  Stamp  Act   of  1891.    The  document  is 
called  in  a  sort  of  heading  to  it  "  Old  age  endow- 
ment with  life  insurance."    That  is  reUed  on  to 
a  certain  extent  by  the  Attorney-General  as  show- 
ing that  the  parties  do  not  call  it  a  life  insnrance, 
but  they  call  it  something  else  coupled  with  a  life 
insurance.   But  I  do  not  think  that  there  is  much 
real  importance  in  that.    That  is  a  sort  of  adver- 
tising heading  if  I  may  so  call  it.    It  is  to  induce 
people  to  enter  into  this  contract  by  describing 
it  as  an  advantageous  contract,  I  suppose,  and 
you  have  to  look  at  the  contract  itself  to  see  what 
it  really  is.    Now,  in  order  that  it  may  come 
within  this  definition  it  must  be  first  a  policy  of 
insurance,  and  then  if  it  is  a  policy  of  insurance 
it  has  got  to  be  either  upon  any  life  or  lives  or 
upon  any  event  relating  to  or  depending  upon 
any  life  or  lives.    The  first  question  is  whether 
it  is  a  policy  of  insurance,  and  I  think  really  the 
only  question  is  whether  it  is  a  policy  of  insurance, 
because  if  it  is  a  policy  of  insnrance  I  cannot 
help  thinking  that  it  is  free  from  any  doabt  that 
it  comes  within  these  words  as  to  life  or  lives ; 
but  the  real  question  is  whether  it  is  a  polioy  of 
insurance  at  all.    A  policy  of  insurance  is  also 
referred  to,  if  not  exactly  defined  in   the  91st 
section:    "For    the  purposes  of    this    Aot    the 
expression  '  policy  of  insurance '  includes  every 
writing  whereby  any  contract  of  insurance  is 
made  or  agreed  to  be  made,  or  is  evidenced,  and 
the  expression  '  insurance '  includes  '  assuranoe.' " 
No  one  can  tell  me  what  that  last  expression 
means,  because  it  is   generally  assumed    to  be 
identical  with    "  insurance "  except    so    far    as 
regards  spelling,  but  that  does  not  throw  any 
lignt  upon  it.    It  simply  says  it  is  to  be  a  contract 
of  insnrance.    What  in  a  oontract  of  insurance  P 
The  Attomey-Greneral  says  that  to  make  it  an 
insurance  at  all  it  must  be  an  insnrance  against 
something,  and  as  to  that  Mr.  Danokwerts  says 
that  may  be  true  as  regards  fire  policies  and 
marine  policies ;  but  it  is  not  true  as  regards  life 
policies.    Fire  policies  and  marine  policies  are 
indemnities,  and   in'  that  sense  are  insorances 
against  loss — ^loss  by  fire  or  loss  by  sea  perils,  or 
wnatever  it  may  be.    But  a  oontract  ol  life  in- 
surance is  not  a  contract  of  indemnity.    Now,  it 
is  quite  clear  that   it   is  not.    Authorities  were 
quoted  to  me  to  show  that  a  policy  of  life  insur- 
ance was  not  an  indemnity,  and  it  seems  to  me 
quite  clear  in  law  that  it  is  not.    But  the  question 
is  whether  that  makes  an^  real  differenoe,  and 
it   seems  to   me   that   it  is   necessary  to    go  a 
little  further  into  the  matter,  and  see  what  is  a 
contract  of  insnrance.    You  call  it  a  contract  of 
insurance  to  insure  a  ship,  a  house,  or  something ; 
but  what   you    must    begin  with    is  this :    Yon 
cannot  insure  that  a  fire  shall  not  take  place,  and 
you  cannot  insure  that  the  loss  of  a  ship  shall 
not  take  place.    What  you  do  insure  is  the  pay- 
ment of    a  sum  of    money,   or  some  beneint-— 
usually  the  payment  of  a  sum  of  money— to  be 
paid  upon  some  event  happening.    That,  to  b^^n 
with,  I  think  is  one  requirement  of  a  contract  to 
be  in  any  sense  a  contract  of  insurance.    It  must 
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be  a  contract  whereby  for  some  consideration  and 
nsnallj,  bnt  not  necessarily,  for  periodical  pay- 
ments called  premiums  you  secure  to  yourself 
some  benefit,  usually,  but  not  necessarily,  a  pay- 
ment of  a  sum  of  money  upon  the  happening  of 
some  event.  That  is  what  you  call  insuring 
against  something — insuring  that  you  shall  have 
a  sum  of  money  if  a  particular  event  happens. 
Then  the  next  thing  that  I  think  is  necessary  is 
that  that  event  should  be  one  that  involves  some 
amount  of  uncertainty.  There  must  be  either 
uncertainty  whether  the  event  will  ever  happen 
or  not ;  or  if  it  is  an  event  that  must  happen  at 
some  time  there  must  be  an  uncertainty  as  to  the 
time  that  it  will  happen.  It  seems  to  me  that 
the  idea  of  insarance  necessarily  involves  not 
merely  the  payment  of  a  sum  upon  the  happen- 
ing 01  some  event,  but  also  the  idea  that  there 
mast  be  some  uncertainty  about  that  event  in 
Order  to  call  it  in  any  sense  an  insurance.  Then 
(be  next  point  is  that  which  is  raised  by  the 
Attomey-Greneral  when  he  says  that  it  must  be 
an  insurance  against  something.  The  line  between 
things  that  are  mere  bets  or  wagers  and  things 
which  are  insurance  is,  of  course,  a  very  fine  one, 
and  a  thing  which  otherwise  might  be  a  mere  bet 
or  wager  may  become  an  insurance  by  reason  of 
interest  in  the  subject-matter  on  the  part  of  the 
person  who  occupies  the  position  generally  called 
the  assured.  That  seems  to  show  that  what  is 
involved  in  the  word  insurance  itself  is  this,  that 
the  event  which  is  necessary  to  make  it  an  insurance 
— and,  as  I  have  said,  I  think  it  must  be  an  event 
as  to  which  there  is  some  amount  of  uncertainty 
— must  also,  1  think,  b^  an  event  adverse  to  the 
interest  of  the  assured  in  some  way.  When  you 
talk  about  insuring  yon  insure  lor  a  sum  of 
money  to  meet  some  possibleloss  or  some  detriment 
which  you  will  suffer  upon  the  event  happening, 
or  which  yon  are  expected  to  suffer.  I  think, 
therefore,  that  the  Attorney- Gieneral,  if  that  is 
what  he  meant — and  I  think  that  is  quite  what 
he  meant  in  saying  that  the  insurance  involves 
the  idea  of  insuring  "  against "  something — I 
think  what  he  meant  was  that  you  must  insure  in 
reference  to  some  event  for  a  sum  of  money  or 
some  benefit  to  become  payable  npon  or  by  reason 
of  the  happening  at  any  rate  of  some  event,  and 
that  the  event  mnst  be  a  thing  which  at  any  i-ate 
is  prima  facie  adverse  to  your  interest  at  the 
time  that  you  make  the  contract.  I  think  those 
ideas  seem  to  me  to  be  involved  in  the  idea  of 
that  which  is  a  contract  of  insurance.  So  far  I 
think  the  proposition  is  maintained.  I  do  not 
think  that  it  is  fnlly  answered,  but  it  is  dealt 
with  to  a  certain  extent  by  Mr.  Danckwerts'  pro- 
position, which  is  undoubtedly  correct  in  fact,  that 
the  poli<7  of  insarance  npon  a  life,  an  ordinary  one 
—I  am  not  speaking  oi  a  complicated  contract 
such  as  this — is  not  an  indemnity,  and  that  loss 
by  reason  of  the  death  is  not  necessarily  to  take 
place  in  order  to  get  the  money,  I  mean  to  take 
place  at  the  time  the  death  takes  place.  By 
statute  it  is  necessary  that,  at  the  time  of  the 
making  of  the  contract,  there  should  be  an  insur- 
able interest ;  but  it  is  not  necessary — as  the  cases 
qnite  clearly  show — that  that  interest  should  con- 
tinue, and  the  loss  is  not  the  measure  of  the  amount 
recoverable  as  the  amount  of  the  loss  is  in  a  fire 
or  marine  policy.  So  that  the  argument  is  correct 
in  point  of  fact ;  bnt  still  I  cannot  help  thinking 
that  it  is  necessary  in  order  to  make  it  an  insur- 


ance that  the  event  should  be  primA  facie  what 
you  may  call  an  adverse  event,  and  it  is  indicated 
by  the  doctrine  about  insurable  interest — a  mere 
contract  depending  upon  the  dropping  of  a  life 
would  not  necessarily  be  a  contract  for  a  life 
insurance.  A  contract  in  which  two  people  agree 
to  become  joint  tenants  of  a  property  instead  of 
tenants  in  common,  so  as  to  have  the  benefit  of 
surrivorship,  or  a  tontine  with  many  persons,  are 
not  life  insarance,  although  they  are  contracts 
in  reference  or  relating  to  evento  dependent  upon 
lives  in  one  sense.  So  I  think  that  the  contract 
must  be  one,  to  make  it  a  contract  of  insurance  at 
all,  which  involves  a  contract  for  the  payment 
of  a  sum  or  some  corresponding  benefit,  such  aa 
the  rebuilding  of  a  house  or  the  replacing  of  a 
ship,  to  become  due  on  the  happening  of  an  event, 
which  event  mnst  have  some  amount  of  uncer- 
tainty about  it,  and  must  be  of  a  character  more 
or  less  adverse  to  the  interest  of  the  person 
effecting  the  insurance.  Otherwise  it  does  not 
seem  to  me  to  come  within  the  description  of  a 
contract  of  insurance  at  all.  So  far  I  go  with 
the  argnmeuus  of  the  Attomey-G^eral,  but  it 
seems  to  me  to  be  necessary  in  order  to  construe 
this  contract  to  consider  it  as  a  whole.  I  said 
yesterday  to  the  Attorney-General — and  I  hope  I 
thereby  did  not  stop,  as  one  sometimes  does  by 
interlocutory  observations,  any  argument  that  the 
Attomey-Greneral  would  have  desired  to  say  to 
me — that  I  thought  the  real  question  here  was, 
if  this  contract  had  been  simply  to  pay  the  sum 
of  951.  if  the  life  insured  attained  the  age  of  sixty- 
five  years,  that  if  it  had  been  that  and  nothing 
more,  whether  that  would  have  been  a  policy  of 
insurance,  and  that  that  was  the  only  question.  I 
am  not  qnite  sure  that  that  was  right,  I  am 
not  quite  sure  whether  that  would  have  been 
a  policy  of  insurance  within  the  meaning  of  this 
Act,  but  I  do  think,  having  thought  it  out  a  little 
more,  that  you  have  to  look  rather  at  the  whole 
contract  and  see  what  the  entire  contract  is.  I 
have  said  there  must  be  some  uncertainty  about  it. 
A  contract  in  consideration  of  certain  payments 
— ^periodical  payments  or  otherwise — to  pay  a  sum 
of  money  at  the  end  of  a  fixed  period  of  time,  and 
nothing  more,  would  certainly  not  be  a  contract 
of  insurance.  This  contract,  treating  what  has 
been  called  the  endowment  part  of  it  separately, 
is  a  contract  to  pay  952.  if  this  person  assured,  a 
boy  who  was  at  the  age  of  fourteen  at  his 
next  birthday,  lived  to  be  sixty- five  —  that  is 
to  say,  to  pay  it  in  fifty-one  years  from  that 
time.  The  time  of  payment,  if  it  ever  had 
to  become  a  payment  at  all,  is  a  fixed  time, 
and  necessarily  must  be  in  all  policies  in 
this  form,  because  the  age  is  given  to  start 
with  and  the  age  of  sixty-five  is  fixed  also. 
It  must  therefore  be  a  sum  of  money  which  is  pay- 
able at  a  fixed  and  definite  time,  but,  notwith- 
standing that,  there  is,  of  course,  the  nncertainty 
whether  the  952.  will  ever  become  payable  at  all, 
because  it  is  only  to  become  payable  if  the  person 
lives  to  that  age.  Therefore,  treating  this  event 
as  separate  and  apart  from  the  other  part  of  the 
contract  so  far  as  regards  the  point  of  verttunty 
or  uncertainty,  this  is  a  contract  to  pay  a  sum 
of  money  at  a  time  certain,  but  upon  an  uncertain 
event,  because  it  is  uncertain  whether  the  life  will 
be  alive  or  not.  Therefore  there  is  an  element  of 
uncertainty  about  it,  and  that  uncertainty  depends 
upon  the  duration  of  human  life.    Therefore,  so 
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far  aa  the  nnoertaintj  ie  concerned,  if  this  is  a 
policy  of  insarance  at  all  it  is  a  policy  of  life 
insurance  within  the  meaning  of  this  Act,  becanse 
of  the  uncertainty  in  that  event  —  as  well  as 
with  reference  to  the  other  event,  when  the  30Z. 
is  payable  —  depends  upon  the  duration  of 
life,  and  it  is  therefore,  in  my  opinion,  clearly 
a  policy  of  insarance  npon  any  event  or 
contingency  relating  to  or  depending  on  any 
life  or  lives.  Now,  in  substance,  wherever 
the  uncertainty  in  respect  of  which  you  insure 
is  an  uncertainty  depending  upon  human  life, 
then  it  seems  to  me  tb'.t,  if  it  is  a  policy  of 
insurance  at  all,  it  is  a  policy  oE  life  insurance 
within  the  meaning  of  this  clause.  So  that 
the  only  point  one  has  to  consider  is  whether 
this  is  a  policy  of  life  insurance.  Looking 
at  this  contract  as  a  whole,  it  is  a  con- 
tract that  in  consideration  of  certain  premiums 
that  have  been  paid— 6d.  a  week  it  is  in  this 
particular  case — if  the  person  on  whose  behalf 
it  is  made,  becanse  it  is  an  insurance  by  a 
father  in  this  particular  case,  should  die  under 
the  age  of  sixty-five,  then  302.  is  to  be  paid.  If 
he  lives  to  sixty-five  then  952.  is  to  be  paid.  That 
is  the  contract.  As  to  that,  is  not  that  an 
insurance  in  the  sense  of  its  being  a  contract  to 
pay  money  upon  events  which  are  prima  fasie 
adverse  to  the  interests  of  the  insured  P  I  sup- 
pose it  is  held  under  this  doctrine,  and  it  is  so 
with  the  ordinary  policies  upon  any  life,  that 
death  is  adverse  in  a  sufficient  sense  to  make  it 
to  the  interest  of  the  person  insured  to  insure. 
Every  person  has  an  insurable  interest  in  his  own 
life.  It  is  necessary  to  have  pecuniary  relation- 
ship of  some  sort  to  give  another  person  an 
interest  in  a  life,  but  a  person  has  himself  an 
interest  in  his  own  life  in  all  cases.  Notv,  here 
the  point  is  that  a  sum  of  money  is  to  bfl  paid  in 
the  event  of  death  before  sixty-five,  aud  a 
larger  sum  to  be  paid  in  the  event  of  no  death 
foeK>re  sixty-five,  but  his  surviving  to  sixty-five. 
Is  that  so  obviously  an  event  favourable  to  the 
person  insiring  that  it  cannot  be  considered  an 
event  upon  which  you  can  insure?  The  very 
object  of  these  particular  policies,  I  should  sup- 
pose, is  to  provide  for  the  event  of  old  age.  I 
suppose  in  the  case  of  a  person  whose  life  would 
be  likely  to  be  insured  at  6d.  a  week,  in  all  such 
«ases  what  is  being  provided  against  is  the 
sufficiently  adverse  event,  as  it  strikes  me,  for 
the  purpose  of  making  it  into  an  insu- 
rance of  living  to  a  time  when  there  is  more 
.difficulty  in  earning  a  living  that  there  was 
before.  Consequently,  assuming  the  proposition 
to  be  right  that  you  must  make  it  an  insurance 
by  insuring  against  an  event  in  the  sense  that  if 
you  insure  money  to  be  paid  to  you  if  something 
in  your  favour  happens  you  are  making  a  mere 
bet,  bat  if  you  are  securing  a  sum  of  money  to  be 
paid  to  you  in  the  event  of  some  adverse  event 
happening  you  are  making  an  insurance.  Assum- 
ing that  to  be  true,  is  it  clear  that  even  if  that 
stood  alone  it  would  not  be  an  event  which  would 
be  insurable,  or  which  might  be  insurable  P  Of 
course,  sixty-five  is  an  age  at  which  in  some 
employments  you  are  supposed  to  be  able  to  do 
work.  A  judge,  at  any  rate,  is  not  retired  at 
sixty-five,  and  I  hope  in  some  cases  judges  can  do 
useful  work  after  that  age.  But  in  the  great 
majority  of  cases  in  life  a  person's  ability  to 
support  himself  certainly  diminishes  at  the  ag^ 


of  sixty-five,  and  I  do  not  think,  therefore,  it  this 
purported  to  be  expressly  a  provision  against  old 
age  that  it  would  prevent  it  being  a  policy  of 
insurance.  But  when  you  take  the  whole  con- 
tract together  I  do  not  think  that  there  is  any 
real  difficulty  at  all.  A  contract  of  insurance  is  a 
contract  by  which  people  pay  their  money  so  as 
to  give  to  their  executors  for  distribution  among 
their  family  a  sum  of  money  in  the  event  of  their 
death.  The  objection  to  it,  of  course,  is  that  if 
you  live  beyond  the  average  period  of  life,  upon 
which,  of  course,  the  premiums  which  you  have  to 
pav  for  your  insurance  are  based,  you  have  made 
a  bad  bargain,  and  it  woold  have  been  better  if 
you  could  have  saved  your  money  and  Invested  it 
and  had  compound  interest  on  it.  Consequently 
it  is  natural  that  the  companies  should  give 
benefits  to  the  persons  who  do  live  beyond  the 
average  period  of  life.  Most  of  them  do  this  by 
way  of  bonuses  after  the  policy  has  been  in  exist- 
ence for  some  period,  and  such  a  thin^  as  that, 
of  course,  does  not  prevent  the  contract  being  a 
contract  of  insurance.  It  increases  it  to  a  certun 
extent.  Then  another  thing  is  common,  or  not 
uncommon,  that  the  same  amount  that  is  payable 
in  the  case  of  death  if  the  death  happens  at  any 
time  should  be  payable  in  any  event  on  attaining 
a  certain  age.  That  is  very  like  this  case.  The 
only  difference  between  this  and  that  case  is  that 
here  there  is  a  larger  sum  payable  when  you 
attain  sixty-five.  1  fail  to  see  that  a  policy 
is  prevented  from  becoming  a  policy  of  insurance 
becanse  it  says  your  executors  are  to  have  those 
benefits,  but  you  are  to  have  them  it  yon  live  to 
the  age  of  sixty -five.  If  that  is  so,  why,  of  course, 
it  covers  this  contract,  because  this  contract  only 
is  for  what  I  may  call  an  additional  bonus  at  the 
age  of  sixty-five.  It  is  an  instance  of  a  bargain 
between  the  parties,  of  course,  based  upon  the 
probabil  ities  of  life,  and  so  on.  All  those  elements 
of  the  matter  seem  to  me  to  be  satisfied.  The  only 
possible  question  is  whether  this  is  a  mere  invest- 
ment of  money,  which  I  think  would  not  be  an  insur- 
ance. If  the  company  were  to  say  to  an  individual : 
"  We  can  invest  your  money  better  than  yon  can ; 
trust  your  money  to  us  and  pay  us  a  sum  of  money 
from  time  to  time,  and  we  will  accumulate  it  for 
you,  and  at  a  fixed  time  pay  it,"  I  do  not  think 
that  that  would  be  a  contract  of  insurance.  It 
would  be  a  contract  of  investment ;  but  it  would 
not  be  a  contract  of  insm-anoe.  It  seems  to  me 
that  that  does  not  apply  to  this  case.  It  certainly 
does  not  apply  to  it  if  one  is  right  in  coming  to 
the  conclusion  that  in  this  case  the  age  of  sixty- 
five  means  the  attainment  of  an  age  at  which 
your  power  of  earning  money  wiU  have  been 
diminished.  If  it  means  that,  then  it  is  an  event 
adverse  enough  to  make  it  the  subject  of  an 
insurance.  Now  I  have  said  I  think  this  con- 
tract ought  to  be  considered  as  a  whole.  I  do 
so.  I  am  not  sure  that  the  commissioners 
were  right  in  the  inference  they  drew,  that  the 
main  part  of  the  contract  was  the  promise  to  pay 
the  952.,  and  that  the  sum  of  302.  to  be  paid  is 
only  incidental.  I  am  not  sure  that  that  is  the 
correct  inference;  but,  anyhow,  I  think  you 
have  to  consider  the  contract  as  a  whole,  and  to 
see  whether  the  events  upon  which  the  money 
was  to  become  payable  are  sufficiently  events 
adverse  to  the  interept  of  the  assured  at  the 
time  of  the  making  of  the  contract  to  make  it  a 
subject  of  contract  which  can  be  called  a  contract 


Digitized  by 


Google 


Deo.  24,  1904.] 


THE  LAW  TIMES. 


[Vol,  XCI.-525 


K.B.  Drr.] 


POLLKT  V.  FOBDHAM  (NO.  2). 


[K.B.  Div. 


of  inanrance.  On  tbe  whole,  I  have  come  to  the 
conoltision  that  this  contract  is  a  contract  o{ 
insurance  within  the  meaning  of  the  ordinary 
expression  "  policy  of  insurance,"  which  we  have 
got  to  fall  back  npon  in  this  case  so  f:<r  as  insar- 
ance  is  concerned,  and  not  so  far  as  life  insurance 
is  concerned.  Mr.  Danokwerts  quoted  me  a 
statute  about  the  assignment  of  life  policies  and 
80  on,  which  I  venture  to  think  had  not  a  great 
deal  to  do  with  it,  and  in  point  of  fact  he  said  so 
in  the  end,  because  so  far  as  regards  what  policies 
of  insurance  are  policies  of  life  insurance  that  are 
to  be  governed  by  the  definition  in  this  statute, 
which  says  that  the  expression  "policy  of  life 
insurance"  means  "a  policy  of  insurance  upon 
any  life  or  lives  or  npon  any  event  of  contingency 
relating  to  or  depending  upon  any  life  or  lives, 
one  is  driven  back  to  consider  whether  it  is 
a  policy  of  insurance  at  all.  The  Attorney- 
General's  argument  I  understand  to  be  that  a 
contract  of  insurance  is  a  contract  against  some 
event  that  you  insure  yourself  against;  that  means 
that  tbe  event  upon  which  a  sum  of  money  is  to 
be  payable  is  to  be  an  event  to  some  extent 
adverse  to  your  interest,  otherwise  it  cannot  be 
properly  called  an  insurance  at  all.  Still  acoept- 
m^  that  argument,  it  seems  to  me,  looking  at 
this  contract  as  a  whole,  it  sufficiently  comes 
within  what  one  would  understand  to  be  a  contract 
of  insurance,  and  then  if  it  is  so  I  really  think 
there  is  no  doubt  whatever  that  the  event — that  is 
to  say,  the  uncertainty  that  is  contained  in  it — 
depends  on  life  quite  sufficiently  to  make  it  within 
the  definition  in  tbis  section,  an  insurance  upon 
any  event,  that  means  upon  the  happening  of  any 
event,  or  a  sum  payable  if  and  when  or  by  reason 
at  any  rate  of  tbe  happening.  "  By  reason  "  is 
the  correct  expression,  because  it  may  not  be 
payable  immediately.  It  could  be  payable  at  a 
time  six  months  after  the  death,  or  at  any  defined 
time  after  tbe  death,  payable  by  reason  of  the 
happening  of  an  event,  or  a  contingency  relating 
to  or  depending  upon  any  life  or  lives,  and  admit- 
ting that  it  is  a  policy  of  insurance,  it  seems  to 
me  impossible  to  say  that  it  is  not  a  policy  of 
life  insurance  within  the  meaning  of  these  words. 
I    think,  therefore,  that    the    appeal    must    be 

Appeal  allowed. 

Solicitors:    W.   Gamble;    Solicitor  of  Inla,nd 
Revenue. 


July  1  and  4 

(Before  Lord  Altesstone,  G.J.  and 

Kknnbdt,  J.) 

POLLET  V.  FOSDHAM  (No.  2).  (a) 

Justice — Action  against — No  jurisdiction — Want 
of  jurisdiction  not  brought  to  notice  of  — 
Materiality — Justices  Protection  Act  1848  (11  & 
12  Vict.  c.  44),  s.  2. 

Where  it  appears  upon  the  face  of  a  summons 
that  a  justice  has  no  jurisdiction  to  entertain 
the  matter,  it  is  immaterial  that  the  want  of 
jurisdiction  was  not  brought  to  his  knowledge  at 
the  hearing  of  sxuih  summons,  inasmuch  as  by 
sect.  2  of  the  Justices  Protection  Act  1848,  where 
a  justice  of  the  peace  does  an  act  in  a  matter  of 
which  by  law  he  has  no  jurisdiction,  the  person 
injured  thereby  may  bring  an  action  without 

(a)  Beported  b;  W.  SK  B.  Hxebirt,  Esq.,  Barrlater-at-Law. 


alleging  malice  or  want  of  reasonable  and  prob- 
able cause. 

Appeal  from  His  Honour  Judge  Smyly,  sitting 
at  the  Shoreditch  County  Court. 

The  plaintiff  was  on  the  11th  Feb.  1903  con- 
victed by  Mr.  Fordham,  a  metropolitan  magis- 
trate, for  neglecting  to  have  two  of  his  children 
vaccinated,  and  was  fined  12.  and  16«.  costs  in 
each  case. 

It  appeared  npon  the  face  of  the  summons  that 
the  children,  being  twins,  were  at  the  date  of  the 
snmmona  eighteen  months  of  age;  but  as  the 
learned  magistrate  did  not  read  the  summons, 
and  the  plaintiff,  who  appeared  in  person  on  the 
summons,  did  not  point  oat  to  the  magistrate  that 
such  was  the  case. 

The  plaintiff  having  failed  to  pay  the  fines,  Mr. 
Fordham  on  the  11th  April  1903  issued  a  warrant 
of  distress  against  the  plaintiff's  goods. 

On  the  l7th  April  1903  a  distress  was  pnt  in 
on  the  plaintiff's  premises  and  was  paid  ont  by  the 
plaintis  under  protest  on  the  29th  April. 

On  the  8th  July  1903  a  divisional  court  made 
an  order  absolute  quashing  the  convictions 
against  the  plaintiff  on  the  ground  that,  the  cbil. 
dren  being  eighteen  months  of  age,  the  plaintiff 
had  been  improperly  convicted. 

On  the  26th  Aug.  1903  the  plaintiff  issued  his 
summons  in  the  County  Court  against  Mr. 
Fordham,  claiming  damages  for  illegal  distress. 

It  was  contended,  on  behalf  of  the  defendant, 
that  the  action  was  out  of  time  and  that  the 
defendant  was  protectel  by  the  Public  Authorities 
Protection  Act  1893. 

The  learned  County  Court  judge  held  that  the 
plaintiff's  action  was  barred  by  sect.  1,  sub- 
sect,  (a)  of  that  Act,  as  the  injury  was  suffered  by 
the  plaintiff  from  the  conviction  on  the  11th  Feb., 
more  than  six  months  before  action  brought,  and 
he  entered  judgment  for  the  defendant,  but  it  was 
held  on  appeal  (90  L.  T.  Rep.  755  ;  (1904)  2  K.  B. 
345)  that  the  learned  County  Court  judge  was 
wrong,  as  the  Act  complained  of  was  not  the  con- 
viction, but  the  distress,  and  that  therefore  the 
action  was  not  barred  by  the  Public  Authorities 
Protection  Act  1893,  and  the  action  was  remitted 
to  the  County  Court  for  a  new  trial. 

The  case  having  come  before  the  learned  judge 
and  a  jury  a  second  time,  and  evidence  having 
been  heard  on  either  side,  tbe  jury,  in  answer  to 
questions  _put  by  the  judge,  found  that  (1)  the 
want  of  jurisdiction  was  not  brought  to  the 
notice  of  the  defendant  at  the  hearing  of  the 
summons ;  (2)  tbe  age  of  the  children,  apart  from 
its  being  on  the  summons,  was  at  no  time  brought 
to  the  notice  of  the  defendant ;  (3)  damages  102. 

Upon  these  findings  judgment  was  entered  for 
the  defendant  with  costo. 

The  plaintiff  appealed  on  the  ground  that  the 
judge  was  wrong  in  leaving  questions  (1)  and  (2) 
to  the  jury,  and  that  as  the  defendant  in  convict- 
ing the  plaintiff  had  acted  in  excess  of  jnrisdic- 
tiou  there  was  no  defence  to  the  action,  and  that 
the  only  question  for  the  jury  was  as  to  the 
amount  of  damages. 

Kingsbury  for  the  plaiatiff.^Oa  the  face  of 
the  summons  it  is  clear  that  there  was  no  juris- 
diction, and  the  action  is  an  undefended  one,  the 
only  question  being  the  amount  of  the  damages. 
The  questions  (1)  and  (2)  left  to  the  jury  were 
quite  immaterial.  ^^-^  | 
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Robertton  for  the  defendant. — The  qnestions 
(1)  and  (2)  were  rightly  left  by  the  learned  judge 
to  the  jury,  for  they  were  the  two  points  of  fact 
to  be  decided  in  order  to  apply  the  authorities. 
It  was  not  allegod  that  the  acts  complained  of 
were  done  maliciously  and  without  reasonable  and 
probable  cause  pursuant  to  sect.  1  of  the  Justices 
Protection  Act  184S.  The  defendant  was  not 
aware  that  he  was  acting  outside  his  jurisdiction. 
It  is  not  clear  on  the  face  of  the  summons  that 
the  defendant  oould  not  have  had  jurisdiction,  for 
I  contend  that  under  certain  circumstances  he 
oould  have  had  jurisdiction.  The  summons  was 
brought  under  sect,  29  of  the  Yacoination  Act 
1867,  and  there  are  certain  provisions  in  the 
Yacoination  Acts  for  postponements.  He  re- 
ferred to 

Yaooination  Aot  1867  (30  ft  31  Viot  o.  81),  sa.  16, 

18  29  * 
Yaooination  Aot  1898  (61  &  62  Yiot.  o.  49),  s.  1  (4)  ; 
Langridgt  t.   Bobh;  84  L.  T.  Bap.  319;    (1901) 

1  K.  B.  497. 

With  regard  to  this  being  a  good  summons  he 
referred  to  the  Summary  Jurisdiction  Act  1879 
(42  &  43  Yict  c.  49),  s.  39  (2).  That  section 
covers  this  case.  The  magistrate  had  general 
jurisdiction  over  the  subject-matter  of  vaccina- 
tion, and  all  I  have  to  show  is  that  he  oould  con- 
ceivably have  jurisdiction  in  the  matter,  which  I 
submit  he  might  have  had.    He  referred  to 

Allen  V.  Worthy,  21  L.  T.  Bep.  665 ;  L.  Bip.  5 

Q.  B.  163 ; 
Knight  v.  BallivMll,  30  L.  T.  B»p.  359  ;  L.  Bep.  9 

Q.  B.  412. 

As  to  the  general  question  of  the  magistrate's 
liability.  It  was  decided  in  Johriston  v.  Meldon 
(30  L.  Bep.  Ir.  15)  that  where  means  of  know- 
ledge as  distinguished  from  knowledge  actual  or 
imputed  is  relied  upon  to  sustain  an  action 
against  a  justice  of  the  peace  acting  judicially 
for  an  act  done  without  jurisdiction  the  action 
will  lie  only  when  he  has  acted  maliciously  and 
without  reasonable  and  probable  cause.  He  also 
referred  to 

PeoM  V.  Ohaiftor,  5  L.  T.  Bep.  280 ;  3  B.  &  S.  620 ; 

BaU  V.  Parltimon,  20  L.  J.  208,  H.  C. ; 

Kendall  v.  Willeinson,  4  E.  ft  B.  680  ; 

Pike  V.  Carter,  8  Binjf.  78  ; 

BurUy  v.  Bsthune,  5  Taant.  580  ; 

Lowther  v.  Earl  of  Radnor,  8  Eut.  113  ; 

Fawcett  v.  Fowlis,  7  Ram.  ft  C.  394. 

Unless  actual  knowledge  can  be  shown  on  the 
part  of  the  magistrate  the  plaintifi  can  only 
succeed  if  he  shows  malice  or  want  of  reasonable 
and  probable  cause. 

Lord  Altesstonb,  O.J. — ^In  this  case  an  appeal 
has  been  brought  against  a  judgment  entered  for 
the  defendant  by  the  learned  County  Oourt  judge 
after  answers  to  all  the  questions,  which  I  will 
refer  to  in  a  moment.  The  action  was  brought 
against  Mr.  Fordham  in  trespass  because  he  had 
issued  a  distress  warrant  in  a  case  in  which  we 
held  the  conviction  must  be  quashed,  or,  rather, 
the  parties  did  not  contend  before  us  when  the 
case  came  up  that  the  conviction  could  be  sup- 
ported. The  summons  on  the  face  of  it  was 
a  summons  for  not  vaccinating  a  child  within 
six  months  of  its  birth.  The  date  of  the  birth 
appears  upon  the  summons,  and  the  expiration  of 
the  six  months  would  be  calculated  from  that, 
and  the  twelve  months  within  which  the  pro- 


ceedings must  be  taken  also  appear  to  have 
expired  some  four  or  five  months  before  the  issue 
of  the  summons.  The  learned  County  Court 
judge  asked  the  jury  two  questions :  "  Was  the 
want  of  jurisdiction  brought  to  the  notice  of  the 
defendant,  Mr.  Fordham,  at  the  hearing  of  the 
summons  ?  "  to  which  the  jury  answered  "  No  " ; 
and  "  Was  the  want  of  jurisdiction  at  any  time 
brought  to  the  notice  of  the  defendant?"  to 
which  the  jury  answered  "No."  Now,  if  the 
case  is  one  which  depends  upon  reasonable  and 
probable  cause,  or  depends  upon  the  magistrate 
having  acted  maliciously  or  carelessly  or  negli- 
gently, those  questions  might  be  of  considerable 
importance,  but  having  listened  to  Mr.  Robertson's 
most  able  argument  upon  the  question  of  the 
authorities  wluch  bear  upon  this  case  they  do  not 
seem  to  me  to  be  applicable  to  a  case  brought 
under  sect.  2  of  the  Justices  Protection  Act 
1848 — an  action  brought  which  is,  so  to  speak, 
within  sect.  2.  The  first  section  of  the  Act 
is  .■  "  That  every  action  hereafter  to  be  brought 
against  an^  justice  of  the  peace  tor  any  act 
done  by  him  in  the  execution  of  his  duty  as 
such  justice,  with  respect  to  any  matter  within 
his  jurisdiction  as  such  justice,  shall  be  an  action 
on  the  case  as  for  a  tort ;  and  in  the  declaration 
it  shall  be  expressly  alleged  that  such  act  was 
done  maliciously  and  without  reasonable  and 
probable  cause.'  Then  sect.  2  says :  "  That  for 
any  act  done  by  a  justice  of  the  jpeace  in  a 
matter  of  which  by  law  he  has  not  jurisdiction, 
or  in  which  he  shall  have  exceeded  his  juris- 
diction, any  person  injured  thereby  or  by  any 
aot  done  under  any  conviction  or  order  made  or 
warrant  issued  by  such  justice  in  any  such  matter 
may  maintain  an  action  against  any  such  justice 
in  the  same  form  and  in  the  same  case  as  he 
might  have  done  before  the  passing  of  this  Act, 
without  making  any  allegation  in  his  declaration 
that  the  Act  complained  of  was  done  malicionsly 
and  without  reasonable  and  probable  cause." 
Therefore  the  distinction  between  acts  done 
within  their  jurisdiction  and  acts  done  without 
their  jurisdiction  is  very  marked,  the  old  right 
being  preserved,  and  it  not  being  necessary  in 
that  case  to  allege  that  the  Act  was  maliciously 
done  or  done  without  reasonable  and  probable 
cause.  Now,  I  would  simply  note  in  passing 
that  that  would  seem  also  to  be  the  reason  for 
another  section  of  the  same  Act  of  Parliament^ 
which  says  that  where  the  "warrant  is  issued  by  a 
magistrate  other  than  the  magistrate  who  was 
a  party  to  the  conviction  that  the  action  should 
not  be  brought  against  him  in  respect  of  the 
issue  of  that  warrant.  Now,  I  think  it  convenient 
just  to  consider  for  a  moment  whether  or  not  Mr. 
Robertson's  point  is  a  good  one — namely,  that  upon 
the  face  of  this  summons,  even  as  it  was  framed, 
the  magistrate  might  have  had  jurisdiction.  The 
ground  on  which  he  bases  that  argument  is  that, 
although  it  is  true  that  the  summons  states,  as 
I  have  said,  that  the  child  was  born  on  the  19th 
April  1901,  and  although  it  alleges  that  Polley 
neglected  to  cause  the  child  to  be  vaccinated 
within  six  months,  and  although  he  is  summoned 
to  answer  the  said  complaint  and  be  further  dealt 
with  according  to  law,  and  that  summons  is  dated 
the  3rd  Feb.  1903,  Mr.  Robertson  contends  that 
the  magistrate  still  might  have  had  jurisdiction 
to  deal  with  the  case.  He  says  that  it  is  pos- 
sible that  there  might  have  been  two  extensions 
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of  time  of  two  months  each,  which  I  think 
wonld  be  enough,  or  three  if  necessary  under  the 
18th  section  of  the  Act  of  1867,  or  he  says  there 
might  have  been  a  certiftcate  given  under  snb- 
eeot.  4  of  sect.  1  of  the  Act  of  1898  that,  owing 
to  there  being  infectious  disease  about,  the  time 
is  extended,  or  the  child  need  not  be  vacci- 
nated. If  that  had  been  the  real  kind  of 
case  made,  and  if  upon  a  summons  upon  which 
snoh  a  matter  was  open  the  magistrate  had  bond 
fide  come  to  a  wrong  conclusion  of  law  upon  the 
facts  before  him,  then  I  think  many  of  the 
authorities  to  which  Mr.  Robertson  has  called 
our  attention  might  have  to  be  considered  and 
might  be  very  pertinent.  But  I  confess  it  seems 
to  me  extremely  difficult,  and  I  cannot  see  my 
way  to  hold  that  upon  summons  the  magistrate 
is  entitled  to  deal  with  it  as  though  there  had 
been  another  time  fixing  the  completion  of  the 
ofEence  than  that  which  was  mentioned  in  the 
summons.  Now,  Mr.  Robertson  relied  upon 
eect.  39  of  the  Summary  Jurisdiction  Act  of 
1879:  "Any  exception,  exemption,  proviso, 
excuse,  or  qualification,  whether  it  does  or 
does  not  accompany  in  the  same  section 
the  description  of  the  offence  in  the  Act, 
order,  by-law,  regulation,  or  other  document 
creating  the  offence  may  be  proved  by  the  defen- 
dant, but  need  not  be  specified  or  negatived  in  the 
information  or  complaint,  and  if  so  specified  or 
negativedno  proof  inrelationto  the  matter  so  speci- 
fied or  negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant."  I  can  quite 
imagine  that  if  on  the  face  of  the  summons  the 
jurisdiction  of  the  court  appeared,  it  was  not 
necessary  to  negative  the  existence  or  to  make 
any  statements  with  regard  to  any  matters  which 
might  subsequently  become  important  when  any 
particular  defence  was  raised.  But  I  cannot 
nelp  pointing  out  that  this  is  not  a  case  in 
which  the  summons  showed  it  to  be  possible 
ihst  the  magistrate  would  have  jurisdiction,  but 
it  is  a  case  which  on  the  face  of  it  the  summons 
showed  that  the  time  had  gone  by,  and  that  the 
court  had  no  jurisdiction.  I  do  not  think  it 
necessary  to  refer  to  all  the  cases  to  which 
our  attention  has  been  called,  although  I 
want  to  say  a  word  about  one  or  two  of 
of  them.  1  think  that  Mr.  Robertson  does  not 
quite  give  the  full  effect  to  my  brother  Wills* 
judgment  in  Langridge  v.  Hobbs.  In  Langridge 
T.  Hobbi  the  dates  appear  to  be  practically  of  the 
same  character  as  I  have  indicated  in  this  case, 
eighteen  months  having  elapsed  since  the  birth  of 
the  child,  and  it  was  argued  before  the  justices 
that  there  was  a  provision  in  the  Act  or  the  order 
given  under  the  Act  for  notice  to  be  given,  and 
that  whereas  notice  had  been  given  to  the  vaccina- 
tion officer,  the  offence  was  not  completed  until 
the  expiration  of  that  notice.  That  was  the  ground 
of  the  justices'  decision  as  stated  at  (1901)  I  Q.  B. 
p.  498.  Therefore,  in  one  sense,  although  I  do 
not  think  it  is  any  stronger  case  than  the  present 
one,  it  was  possible  that  the  justices  might  have 
thought  that  they  still  had  jurisdiction  to  deal 
with  the  matter.  But  my  brother  Wills  in  his 
judgment  pointed  out  that  the  Act  said  that  if 
the  vaccination  had  not  been  performed  at  the 
«nd  of  six  months  from  the  birth  of  the  child,  an 
offence  had  been  committed ;  so  that  in  that 
case,  the  child  having  been  bom  on  the  30th  Deo. 
1898,  iJie  offence  was  complete  after  the  30th 


June  1899,  and  as  the  proceedings  were  not  taken 
until  several  days  after  the  30th  June  1900  they 
were  out  of  time.  It  seems  to  me  that  the  very 
fact  that  the  summons  was  issued  under  sect.  16, 
and  that  the  matters  which  are  referred  to 
in  sect.  18  of  the  Act  of  1867  and  in  sect.  1, 
sub-sect.  4,  of  the  Act  of  1898  would  be  matters 
for  defence,  seem  to  me  to  show  that  the  offence 
in  respect  of  which  the  magistrate  issued  the 
summons  in  this  case  was  an  offence  for  not 
vaccinating  within  six  months.  Now,  one  of 
the  cases  on  which  Mr.  Robertson  relies  is  the 
case  of  Johnson  v.  Meldon,  in  the  Irish  court, 
and  nothing  that  I  say  in  any  way  militates 
against  the  authority  of  that  case.  There,  as  I 
understand,  a  question  of  bon^  fide  claim  to 
tiUe  having  been  raised,  the  justices  came  to 
the  conclusion  that  for  some  reason  or  other 
they  ought  to  entertain  the  matter,  and  the  court, 
Palles,  C.B.  giving  the  judgment,  are  really 
applying  to  that  case  the  principle  that  was  laid 
down  by  Lord  Blackburn  (then  Blackburn,  J.)  in 
Pease  v.  Chaytor,  and  if  Pease  v.  Chaytor  is 
looked  at  and  the  judgment  to  which  they  refer, 
I  think  it  will  be  found  that  what  Blackburn,  J. 
pointed  out  was  that  if  the  magistrates  have 
come  to  a  wrong  decision  upon  facts  which 
are  before  them,  which  would  have  given 
them  jurisdiction,  that  the  action  could  not 
be  maintained  against  them  in  respect  of  any- 
thing which  was  not  done  maliciously  or  without 
reasonable  and  probable  cause.  But  no  authority 
has  been  cited  before  us  to  show  that  that  rule 
ought  to  be  applied  in  cases  within  the  2ad  section 
or  in  cases  in  which  the  action  of  trespass  would 
have  laid  upon  the  ground  that  there  was  an 
absence  of  jurisdiction  altogether.  I  myself 
think  I  should  require  some  authority  binding  on 
me  before  I  came  to  the  conclusion  that  the 
doctrine  respecting  reasonable  and  probable  cause 
or  availing  yourself  of  reasonable  means  of 
knowledge  or  having  the  means  of  knowledge 
applied  to  a  case,  where  upon  the  face  of 
the  summons,  if  I  am  right  in  the  view 
I  have  already  expressed '  as  to  whether  the 
offence  was  contemplated  by  the  summons,  the 
summons  was,  so  to  speak,  bad  on  the  face  of  it. 
Mr.  Robertson,  who  has  done  his  utmost  to  assist 
one  in  this  case,  is  not  able  to  find  any  case  that 
goes  so  far,  and  I  think  on  principle  there  ought 
to  be  no  authority  to  go  so  far,  because  it  does 
seem  to'  me,  that  for  the  purpose  of  dealing 
with  this  (question  of  sect.  2,  the  acts  done 
without  jurisdiction,  the  dates  of  the  offence 
as  alleged  in  the  summons  ought  to  be  looked 
at.  I  do  not  understand  Mr.  Fordham  to 
have  taken  the  point  in  the  court  below  that 
he  considered  that  even  if  the  summons  was  as 
I  have  considered  it  he  still  would  have  juris- 
diction, and  as  I  read  the  passages,  although 
I  have  not  read  them  as  carefully  as  Kennedy, 
J.,  who  has  looked  at  the  shorthand  notes, 
has  done,  I  do  not  understand  him  to  have  said 
that  he  thousht  any  offence  other  than  that 
of  vaccination  oefore  six  months  was  before  him, 
but  he  practically  has  said  that  the  ages  of  the 
children,  the  date  of  the  summons,  and  the  expi- 
ration of  time  since  the  children's  birth  were  not 
sufficientiy  brought  to  his  attention  at  the  time. 
Of  course,  the  two  questions,  as  I  have  already 
said,  which  Judge  Smyly  left  to  the  jury  wonld 
have  been  very  material  questions  had  the  action 
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been  upon  the  case  or  to  be  treated  aa  one  apon 
the  case  in  which  it  was  nece88az7  to  allege  malice 
and  want  of  reasonable  and  probable  caase  ;  bat 
it  seems  to  me  that  in  the  case  of  a  proceeding 
where  apon  the  face  of  it  the  gammons  mast,  in 
my  opinion,  have  shown  the  magistrate  had  no 
jnrisdiotion,  they  are  questions  which,  in    my 
opinion,   are  not  material.     The  jary  found  a 
▼erdict  for  102.    I  do  not  express  any  opinion  as 
to  whether  in  some  cases,  where  the  matters  are 
small,  this  court  may  be  able  to  exercise  jurisdic- 
tion, which  I  think  Mr.  Kingsbury  is  right  in 
saying  Lord  Coleridge  and  Mathew,  J.  did  exer- 
cise in  the  case  of  Churehioard  t.  Johtuon  (54  J.  P. 
326) ;  bat  all  I  can  say  is,  I  think  this  is  a  case  in 
which  we  ought  not  to  do  it.    It  seems  to  me  that 
in  this  matter  there  certainly  is  no  ground  for  oar 
increasing  the  damages,  and  if  we  thoagbt  there 
was  any  ground  for  contending  that  the  damages 
ought  to  oe  dealt  with,  the  only  way  in  which  we 
ooald  have  dealt  with  them  would  nave  been  to 
order  a  new  trial ;  but  I  think  Mr.  Kingsbary 
▼ery  wisely  has  not  asked  for  a  new  trial,  and  he 
has  said  he  prefers  to  have  a  judgment  for  102. 
I  think  the  appeal  ought  to  be  allowed,  and  there 
should  be  judgment  entered  for  the  plantiSfor 
102.,    with    costs  of  this  appeal  and  the  costs 
below. 

Kestnkdt,  J.  —  I  have  come  to  the  same 
conclusion.  I  should  like,  looking  at  the  import- 
ance of  the  matter,  to  feel  that  I  have  not 
left  in  doubt  what  the  view  is  which  I  have 
formed  after  bearing  the  arguments  of  connsel, 
and  having  received  the  great  assistance  which 
we  have  received  from  the  arguments  by  Mr. 
Kobertson  on  behalf  of  the  defendant.  Now, 
what  are  the  undisputed  facts  in  this  case  ?  One 
fact  is  that  the  i'oundation  of  the  jurisdiction 
upon  which  the  defendant  acted  appears  upon 
the  sammons  that  was  taken  out.  I  have  gi  eat 
sympathy  with  those  who,  having  to  discharge 
mnltifarions,  difficult,  and  le^ponsible  duties, 
naturally  enough  rely  to  a  large  extent  upon  the 
services  of  their  clerks  and  assistants  and  the 
officials  whose  duty  it  is  to  bring  certain  classes 
of  illegally  before  the  magisterial  tribunal,  bat 
in  fact  as  I  understand  the  effect  of  the  evidence, 
which,  of  course,  Mr.  Tordbam  gave  frankly  and 
fairly,  if  he  had  seen  that  summons  this  trouble 
would  never  have  arisen.  I  am  sure  Mr.  Robert- 
son would  have  pointed  out  any  passages  in  Mr. 
Fordham'a  examination  or  cross-examination, 
which  I  need  nut  say  he  is  entitled  to  have  abso- 
lutely believed,  because  we  are  dealing  here  with 
the  findings  of  the  jury,  who  have  affirmed  his 
view  substantially  on  every  point,  and  I  do  not 
find  him  saggesting  the  ingenious  point  which  is 
made  by  Mr.  Robertson  for  him — namely,  that  on 
the  face  of  the  summons  if  he  had  seen  it  he 
would  have  imagined  that  he  had  jurisdiction. 
What  he  does  say  (and  it  is  the  truth  I  have  no 
doubt)  is  in  fact  these  summonses  when  brought 
before  him  by  the  proper  public  official  are  d«dt 
with  by  him  (he  does  not  use  that  expression,  but 
I  think  I  am  not  exaggerating  the  effect  of  his 
evidence),  as  so  far  matters  of  course  that  he 
affixes  his  rubber  stamp  to  them  with  confidence. 
That  point,  therefore,  that  he  thought  he  had 
jurisdiction  is  not  suggested,  and  therefore  he 
tells  us,  as  I  read  the  learned  judge's  note  of  his 
evidence,  in  more  passages  than  one  that  if  he 
had  had  his  attention  called  to  the  date  appear- 


ing on  the  summons  he  would  have  looked  into 
the  matter  and  inquired  into  it.    He  says  on  the 
first  point  to  which  I  have  referred,  "  The  sum- 
mons was  applied  for  in  the  ordinary  course  with 
a  number  of  others.    I  alwavs  ^rant  them  when 
asked  for  by  a  person  in  aataority,"  and  then  he 
said,  "When    Mr.  Polley  appeared   Mr.  Bower 
asked  him  if  he  admitted  he  had  not  had  his 
children  vaccinated  according  to  the  Vaccina- 
tion Acts.    Mr.  Follev  said, '  Yes.'    I  understood 
by  that  it   was   a  plea  of   guilty."     Then  he 
deals  with  the  point  as  to  whether  something 
was  Eaid  when  another  person  against  whom  a 
summons  had  been  taken  out — a  person  of  the 
name  of  Coppen — was  being  dealt  with,  and  he 
says :  "  I  am  sure  the  plaintiff  is  mistaken  when 
he  says  he  called  my  attention  to  the  age  of  the 
children."    Then  he  describes  how  he  first  heard 
of  any  question    of   jurisdioUon,  and   in  cross- 
examination  he  said  :  "  A  metropolitan  magistrate 
has  no  time  to  read  all    the   summonses.    The 
officer  comes  into  the  box  and  says, '  I  want  thirty 
summonses.'    I  say  he  can  take  them.   Then  sum- 
monses  are  made  out,   they  are  passed  by  the 
chief  clerk,  who  puts  a  tick  upon  them,  and  when 
I  see  a  tick  I  assume  they  are  right,  and  sign 
without  going  into  them.    I  do  not  sign,  but  pat 
a  rubber  stamp  upon  them.     No  one  uses  the 
rubber  stamp  except  myself."     Thereupon  as  to 
this  question  as  to  how  the  matter  was   ndsed 
before  him,  he    says :    "  The  statement  that  he 
called  my  attention  to  the  ages  is  untrue.      I  had 
no  discussion  as  to  the    raiding    of    the    29th 
section  in  either  of  the  cases — that  is,  C!oppen'a 
case  and  Policy's    case.      I    asked   Mr.    FoUey 
whether  he  objected  to  both  being  taken  togetbei' 
On  the  face  of  the  summons  I  would  not  ku>w  " ; 
that  is  all  he  says — that  he  would  not  know  that  - 
the  time  had  not  been  enlarged.    "  If  Polley  had 
told  me  the  children  were  eighteen    months  old 
I  should  have  verified  that  fact,  and  told  him  to 
withdraw  his  plea,  and  then  asked  if  he  had  any 
extension.    If  the  vaccination  officer  had  called 
my  attention  to    the  age    I  shoald  have  asked 
whether  there    was  any  extension.    From  that 
day  there  was  no  mention  of  age  of  the  children. 
The  age  certificates  were  not  produced  to  me. 
He  did  not  when  he  came  and  asked  for  time  tell 
me  the  children  were  over  age.      If  he  had  not 
pleaded   guilty    I  should  prooably    have  fcund 
out."    Found  out  what  ?    Found  out  that  he  had 
no  jurisdiction.    He  would  have  assumed,  if  he 
had  that  information,  that  he  had  no  jurisdiction 
quite  rightly,  unless  some  extension  was  given, 
directly  lie  knew  the  child  had  been  bom  eighteen 
months  before.     Then  if  that  is  so,  are  we  to 
hold  that  because,  assuming  the  finding  of  the 
jury,  he  was  not  informed,  nor  in  fact  was  he 
aware   of  the  childre&'s   age,   therefore,  that  he 
had  no  jurisdiction,  that  that  is  a  defence  to  him 
in  an  action  brought  against  him  by  the  plaintiiE 
after  the  execution  had  taken  place  under  the 
conviction  which  has  since  been  quashed  ?   I  con- 
fess I  am  quite  unable  to  see  sumcient  authority 
for  such  a  proposition  in  the   cases  cited,  and  it 
Boems  to  me  it  would  be  a  very  unreasonable  view 
to  take.    It  is  not  a  question  of  ousting  the  juris- 
diction by  reason  of  evidence,  before  ne  actually 
has  convicted,  but  he  has  at  any  rate   acueasible 
a  document  which  has  been  created  by  himself 
by  a  stamp,  and  which  on  the  face  of  it  iihowed 
I  he  had  no  jurisdiction.    He  may  not  hare  seen  it ; 
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it  may  not  hare  been  the  ordinary  conrse  for  him 
to  do  BO ;  bnt  it  seema  to  me  that  to  say  that 
becanse  the  person  bronght  before  him  did  not 
give  evidence  or  call  his  attention  to  the  faet  that 
therefore  he  can  be  held  ezonsed  for  the  sub- 
sequent iujury  to  that  person  would  be  to  start 
it  seems  to  me  a  very  questionable  theory  of 
administering  justice.  If  the  magistrate,  owing 
to  the  pressure  of  business  and  the  general  cor> 
reotness  of  the  information  he  receives  from  his 
ofBcial,  has  had  the  opportunity  of  knowing  he 
was  doine  an  illegal  thing,  or  directing  at  any  rate 
an  illegiu  thing,  it  seems  to  me  it  is  more  just 
that  there  should  be  no  sufficient  excuse  found  in 
that  on  which  Mr.  Robertson  relies,  and  on 
which  the  jury  apparently  have  been  asked  to 
find  for  the  defendant,  that  he  was  not  told 
afterwards  by  a  person  chaiged :  "Oh,  I  want  to 
point  out  you  have  no  jurisdiction."  There  are  a 
considerable  number  of  people  who  are  sum- 
moned, and  who  have  nothing  to  do  with  the  law, 
being  not  only  poor,  but  being  largely  illiterate, 
and  if  they  were  bound  to  point  out  to  the  magis- 
trate why  he  had  no  jurisdiction,  and  unless 
they  did  so  they  could  have  no  redress,  although 
the  magistrate  had  acted  without  jurisdiction, 
because  they  could  not  either  employ  an  advo- 
cate to  argue  the  point  of  law,  or  did  not  know 
the  law  so  well  that  they  were  prepared  to 
deal  with  such  propositions,  for  example,  as 
the  learned  counsel  Mr.  Robertson  has  so  reiy 
clearly  laid  before  us  to-day,  as  to  the  effect 
of  sect  39,  snb-sect.  2,  of  the  Summary  Jaris- 
diction  Act  1879.  It  would  reduce  the  thing 
practically  to  absurdity  if  it  was  an  answer  by  the 
the  magistrate  to  say  when  he  has  acted  without 
jurisdiction  :  "  Yes,  bat  it  was  not  called  to  my 
notice  that  I  had  no  jurisdiction  ;  it  is  true,  I  had 
no  foundation  for  the  summons,  it  I  had  looked 
at  it,  would  have  shown  I  had  no  jurisdiction,  and 
I  tell  yon  honourably  and  honestly  that  I  should 
have  asked  questions  if  the  matter  had  come  to 
my  knowledge,  bat  as  a  matter  of  practice  I  have 
no  time  to  look  at  these  documents.  It  is  not  the 
practice  of  the  court  to  do  it."  Is  there  any 
ground  for  saying  on  the  authorities  that  there  is 
the  defence  which  Mr.  Robertson  suggests  P  It 
aeems  to  me  that  the  suggestion  that  an  action 
cannot  be  bronght  against  the  niagistrate  for 
anything  done  in  the  discharge  of  his  duty  unless 
it  appear  that  his  attention  was  called  to  all  the 
facts  necessary  to  enable  him  to  come  to  a  right 
conclusion  may  be  possibly  applicable  (I  desire 
to  leave  that  open  as  my  Liord  has  done)  to  cases 
in  which — as,  for  example,  the  question  of  the 
ousting  of  the  jurisdiction  in  a  claim  cf  right, 
the  magistrates  have  to  deal  with  the  evidence 
bronght  before  them,  and  they  ought  to  know  all 
the  facts;  but  to  use  that  in  a  case  of  this 
kind,  it  seems  to  me,  is  in  substance  to  add  to 
sect.  2  of  Jervis'  Act,  which  inferentially  shows 
that  an  action  shall  lie  in  the  case  in  which 
a  person  has  been  injured  by  a  magistrate 
who  has  exceeded  his  jurisdiction,  or  in  a 
matter  in  which  by  law  the  magistrate  had 
not  such  jurisdiction,  the  condition  thbt  provided 
always  that  all  the  facts  are  bronght  to  that 
magistrate's  knowledge  before  he  acts.  That  is  a 
qniSifioation  which  does  not  exist  here.  I  would 
only  farther  say  this.  It  is  suggested  in  this 
Mrticular  case,  sect.  39,  sub- sect.  2,  of  42  &  43 
Vict.  c.  49,  applies.    With  great  respect  to  Mr. 


Robertson,  it  appears  to  me  to  have  no  application 
to  this  case  at  all.  Where  on  the  face  of  it  the 
charge  is  a  good  charge,  then  if  in  fact  the  person 
charged  is  not  guilty  by  reason  of  "  any  excep- 
tion, exemption,  proviso,  exouse,  or  qualification, 
whether  it  does  or  does  not  accompany  in  the 
same  section  the  description  of  the  offence  in  the 
Act  creating  the  offence  it  may  be  proved  by  the 
defendant,  but  need  not  be  specified  or  negatived 
in  the  information  or  complaint,  and  if  so  speci- 
fied or  negatived  no  proof  in  relation  to  the 
matter  so  specified  or  negatived  shall  be  required 
on  the  pai-t  of  the  informant  or  complainant." 
But  I  fail  to  see  in  reason  any  application  of  that 
section  to  a  charge  as  made  here,  which  on  the 
face  of  it  shows  that  the  person  included  in  that 
charge  is  not  liable  in  the  proceedings.  The 
section  is  intended  to  apply  to  a  case  in  which 
the  offence  was  prima  facie  rightly  charged,  but 
which  it  may  turn  out  in  the  facts  is  not  in  fact 
an  offence  committed  because  of  some  exception, 
proviso,  excuse,  or  qualification.  It  seems  to  me 
that  nobody  can  really  say  or  soundly  say  that 
this  charge  was  a  good  charge  on  the  faoe  of  it. 
I  mean  good  witbin  the  jurisdiction  of  the  magis- 
trate or  an  offence  really  committed  by  the 
person  charged.  Secondly,  when  it  is  said  that 
it  ought  to  have  been  brought  to  the  magistrate's 
notice,  I  say  that  that  is  not,  as  I  understand  it, 
the  law,  and  is  not  so  stated  in  the  cases  under 
sect.  2  of  Jervis'  Act;  and,  thirdly,  when  the 
magistrate,  ae  he  says,  took  the  answer  of  the 
man,  "Tliis  child  has  not  been  vaccinatad 
according  to  law  "  to  be  a  plea  of  "  Guilty,"  it 
appears  to  me,  with  great  respect,  that  he  was 
assuming  that  which  certainly  in  the  case  of  a 
man  of  this  sort  ought  not  to  be  assumed — 
namely,  that  he  was  laying  stress  on  the  words 
"according  to  law."  What  the  man  was  no 
doubt  answering  is  I  think  clear.  He  said,  "I 
admit  my  child  has  not  been  vaccinated."  It  is 
perfectly  true  he  was  bound  to  say  that,  and  he 
might  probably  have  added,  "  And  I  do  say  and 
I  Mlieve  the  law  to  be  generally  that  the  child 
ought  to  be  vaccinated,"  but  it  seems  to  me  he 
was  not  in  any  way  giving  an  answer  which 
could  justify  the  magistrate  in  saying,  in 
answer  to  this  action,  that  he  pleaded  guilty, 
and,  baring  pleaded  guilty,  it  is  a  defence  to  him, 
and  excuses  him  for  trespass.  I  am  unable  to 
follow  that.  I  do  not  think  what  he  said  did 
amount  to  a  plea  of  guilty  in  any  proper 
sense  which  affords  a  defence.  With  regard  to 
the  matter  of  damages  I  say  nothing.  The  jury 
ultimately  did  find  102,  and  the  counsel  for  the 
plaintiff  says  no  more  than  that  he  is  prepared  to 
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and  the  County  Court  hat  jurisdietion  to  try  an 
action  for  the  infringement  of  eueh  trade  mark. 

Affbal  from  His  Honour  Jndge  Selfe,  sitting  at 
the  Boohester  Oonnty  Court. 

The  action  was  brought  against  the  defendant 
for  infringing  the  plaintiff's  trade  mark,  and  the 
plaintiff  alaimed  an  injunction,  an  account,  and 
damages. 

The  trade  mark  was  duly  registered  on  the  24th 
July  1902. 

Before  trial  the  defendant  gave  the  plaintiff  the 
following  notice : 

Take  notice  that  on  the  hearing  of  this  action  the 
defendant  will  object  to  the  jnTiediotion  of  this  honoor- 
able  oonrt  to  try  the  plaintiff's  claim  herein,  and  aUo 
that  the  defendant  intends  to  contest  the  Talidity  of  the 
plaintiff's  trade  mark  in  the  particnlars  of  the  claim 
herein  mentioned,  and  to  apply  to  the  High  Court  to 
bare  the  same  expunged  from  the  register  of  trade 
marks. 

The  learned  Gonntj  Gout  jadge  declined  to 
^re  any  jndgment  on  the  following  grounds : 

I  donbt  whether  the  case  of  Reg.  t.  Halifax  County 
Court  Judge  (65  L.  T.  Bep.  104 ;  (1891)  2  Q.  B.  263) 
goTema  this  case,  as  I  do  not  think  registration  of  a 
trade  mark  is  a  franchise,  and  there  are  no  special  pro- 
▼iaions  asto  procedure  in  the  Patents,  Designs,  and  Trade 
Harks  Act  1883  in  trade  mark  actions  applicable  only  to 
the  High  Coort,  thoagh  leot.  18  of  the  Act  of  1888  (aa  to 
trade  marks)  points  strongly  to  the  oondoaion  that  actions 
for  infringement  of  trade  marks  can  be  brought  ooly 
in  the  High  Court.  Bat,  asanmiog  that  an  action  for 
infringement  of  a  trade  mark  could  be  brought  in 
tiie  County  Court,  where  no  question  aa  to  the  right 
of  the  plaintiff  to  the  use  of  the  trade  mark  is  in  issoe,  I 
hold  that  the  defence  raised  by  the  defendant  in  this 
case  does  put  the  plaintiff's  right  to  the  use  of  his  trade 
mark  in  issue,  and  that  a  decision  on  that  point  would 
in  effect  be  a  decision  as  to  his  right  to  haye  his  mark 
retained  on  the  register,  which  is  a  question  which  I  hare 
no  jnriadiction  to  decide.  I  therefore  make  an  order  as 
follows :  "  It  appearing  that  the  defence  to  this  action 
puts  in  issue  the  question  of  the  plaintiff's  right  to  the 
exdnsive  use  of  his  registered  trade  mark  and  his  right 
to  have  such  trade  mark  oontbinad  on  the  register,  wUoh 
is  a  qneation  which  this  court  has  no  jnriadiotion  to 
deoide,  I  do  not  think  fit  to  make  any  order  in  this 
action.  I  reeerre  the  qnestion  of  costs  pending  the 
decision  of  the  High  Court  on  any  applioation  which 
may  be  made  thereto." 

It  was  stated  that  no  application  had  been 
made  by  the  defendant  to  the  High  Court  to 
expunge  the  trade  mark. 

Spokee  for  the  appellant,  the  plaintiff. — The 
learned  judge  had  jurisdiction  to  try  the  case,  and 
to  grant  an  injunction.  A  trade  mark  is  not  a 
franchise  bo  as  to  come  within  the  words  of 
sect.  56  of  the  County  Courts  Act  1888.  A  trade 
mark  is  merely  a  right  of  property,  and  the  mere 
fact  that  a  County  Court  judge  has  no  jurisdiction 
to  giro  a  certificate  under  sect.  18  of  tiie  Patents, 
Designs,  and  Trade  Marks  Act  1888,  because  that 
jurisdiction  is  confined  to  the  High  Court,  can 
make  no  difference  to  the  jurisdiction  to  gprant 
an  injunction  under  sect.  56  of  the  County 
Courts  Act  1888. 

Beddall  for  the  respondent,  the  defendant.— 
There  was  no  jurisdiction  here,  because  a  trade 
mark  is  a  franchise  within  sect.  56  of  the  County 
Courts  Act  1888.  In  Beg.  v.  Halifax  County  Court 
Judge  (65  L.  T.  Bep.  104;  (1891)  1  Q.B.  793; 
(1891)  2  Q.  B.  263)  it  was  held  that  a  patent  was  a 


franchise,  and  so  that  the  County  Court  had  no 
jurisdiction.  A  trade  mark  confers  an  exclusiva 
right  or  monopoly  just  as  a  patent,  and  it  can 
make  no  difference  as  to  whether  or  not  it> 
is  a  franchise  that  the  one  is  granted  in 
pursuance  of  a  statute  and  the  other  by  th» 
Crown.  Sect.  26  of  the  County  Courts  Act- 
1888  gives  jurisdiction  to  the  Court  of  Chancery 
of  the  County  Palatine  of  Lancaster  with  regard 
to  trade  marks,  which  shows  that  that  court 
would  not  hare  had  jurisdiction  without  that, 
statutory  authority. 

Lord  Alvkbstonk,  C.J. — ^Tbe  point  raised  in 
this  case  is  one  of  very  considerable  importance^ 
and,  to  my  mind,  of  very  considerable  difBcolty  ^ 
and  1  should  be  extremely  glad  if  the  opinion  thati 
express,  as  I  intend  to  express  it,  that  the  County 
Court  had  jurisdiction,  should  be  reviewed 
further.  I  think  that,  in  strictness,  perhaps  th» 
learned  County  Court  jndge  has  not  put  the  cas» 
in  a  way  in  which  we  can  really  ascertein  whether 
he  meant  to  say  he  had  no  jurisdiction  or  not. 
He  says,  in  terms.  Beg.  v.  HiUifax  County  Court 
Judge  does  not  apply,  on  which  point  I  think  he 
is  richt,  but  he  points  out  that  sect.  18  of  the  Acb 
of  1888  is  very  analogous  to  sect.  31  of  the  Patent 
Act  of  1883,  in  which  respect  he  is  also,  I  think, 
right.  Then  he  simply  says  he  makes  no  order 
because  of  the  defence  raised  by  the  defendant 
impugning  the  trade  mark.  I  think  it  has  now- 
been  pretty  well  recognised  that  if  the  statute 
with  regard  to  an  Inferior  court  apparently  give» 
jurisdiction,  wide  effect  is  to  be  given  to  that.  It 
will  be  well  remembered  that  the  question  arose  in 
the  Admiralty  Court  oases,  in  whioti  it  was  pointed 
out  that  the  maxim  Boni  judicis  est  ampliare 
juritdietionem  certainly  applies  at  the  present 
time.  Sect.  56  of  the  County  Courts  Act  188S 
says :  "  All  personal  actions  where  the  debt> 
demand,  or  damage  claimed  is  not  more  than  50Z., 
whether  on  balance  of  account  or  otherwise,  may 
be  commenced  in  the  court,  and  all  snoh  actions 
shall  be  heard  and  determined  in  a  summary 
way  according  to  the  provisions  of  this  Act. 
Provided  always,  that,  except  as  in  this  Act  pro- 
vided, the  court  shall  not  have  cognisance  of  any 
action  of  ejectment  or  in  which  the  title  to  any 
corporeal  or  incorporeal  heraditaments  or  to  any 
toll,  fair,  market,  or  franchise  shall  be  in  question."' 
This  claim  was  brought  in  respect  of  an  alleged 
infringement  of  a  registered  trade  mark,  and  in 
the  defence  the  defendant  said  he  was  zoing  to- 
contest  the  validity  of  the  plaintiff's  trade  mark, 
and  to  apply  to  the  High  Court  to  have  the  sam» 
expunged.  Now,  the  first  question  which  arises 
is,  Has  the  County  Court  jurisdiction  ?  I  have 
asked  for  any  assistance  that  can  be  given  by  th» 
learned  counsel  as  to  whether  the  right  to  a  trado 
mark  is  within  the  word  "  franchise."  I  have 
never  myself  heard  it  contended  that  a  trade 
mark  was  a  franchise,  and,  looking  at  the  grounds 
of  the  decision  in  Beg.  v.  Halifax  County  Court 
Judge,  so  far  as  it  rested  on  "  franchise,"  1  should 
have  thought  that  the  reasons  given  by  Pollock,  B. 
and  concurred  in  by  Sir  Arthur  Charles  would  not 
have  included  trade  marks  in  the  word  "  franchise." 
It  seems  to  me  that  the  real  recognised  view  now> 
ia  my  opinion,  is  that  a  trade  mark  was  based  liq^n 

Eroperty  and  originally  on  the  right  of  persons  to 
ave  their  trade  name  or  mark  protected  and 
reguUted  by  statute,  and  that  it  is  not  based 
upon  any  question  of  grant  from  the  Crown  or 
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anything  analogous  to  francbiae.    Therefore   it 
seems  to  me  that  nnder  the  word  "  franchise " 
the  jnrisdiction    of    the  Coanty  Court   ici    not 
«xolnded.      A  point  which  has  really  giren  me 
Tery  considerable  anxiety,  and  in  respect  of  which 
I  am  not  satisfied  I    am  right  about,    is    the 
aeoond  ground  upon  which  it  was  held  that  actions 
tor    infringements   of    a   patent  could    not    be 
brought  in  a  County  Court.      Of  course  there 
was  a  very  clear  case  with  regard  to  patents  upon 
that  second  ground.    There  is  the  machinery  of 
particulars  of  breaches  being  given  with  the  state- 
ment of  claim ;  there  is  the  procedure  of  particulars 
of  objection  being  given  with  the  statement  of 
defence,   and,  as  Lop«B,    L.J.   pointed  out,  the 
whole  machinery  of  patent  litigation  is  inconsis- 
tent with  the  view  that  that  action  could  be 
brought  in  the  Coanty  Court    That  is  indepen- 
dent entirely  of  the  point  that   a   patent  was 
&    franchise^     and    therefore    was    within    the 
prohibition  of  the  County  Court   section.    The 
section    that    has    given    me    difficulty    is  one 
which  my  brother  Kennedy  has  more  than  once 
referred  to  in  the  course  of  these  proceedings — 
namely,  sect.  18  of  the  Act  of  1888,  to  be  read 
with  the  Act  of  1883.    That  section  says :  "  In 
«n  action  for  infringement  of  a  registered  trade 
mark,  the  court  or  a  judge  may  certify  that  the 
right  to  the  exclusive  use  of  the  trade  mark  came 
in  question,  and,  if  the  court  or  judge  so  certifies, 
then  in  any  subsequent  action  for  infringement 
the  plaintiff  in  that  action,  on  obtaining  a  final 
order  or  judgment  in  his  favour,  shall  have  his 
full  costs."    That  section  is  in  terms  the  same 
SB  sect.  31  of  the  Act  of  1888,  which  relates 
to    actions    for    infringement   of    patents,    and 
that,  no  doubt,  was  one  of  the  sections  referred 
to  by  Lopes,   L.J.    when   he  referred   to   the 
«peoial  machinery  with  re^ird  to  legal  proceed- 
ings.   I    have    had  some  doubt  as   to  whether 
or  not  that  is  not  almost  enough  to  show  that 
«pecial  machinery  for    deeding    with    questions 
oi  infringement  of  trade  mark  might,  to  a  cer- 
tain extent,  bring  in  the  second  ground  on  which 
it  was  thought  the  County  Court  had  no  jurisdic- 
tion ;  but,  on  the  whole,  I  do  not  think  it  is  strong 
enough.    I  do  not  give  much  effect  to  the  point 
that  Mr.   Spokes  urged,  that  the  plaintiff  could 
waive  that  right,  or  not  ask  for  it,  because  that 
■would  be  a  sort  of  way  of  giving  jurisdiction  by 
some  sort  of  consent.    But  there  is  this  serious 
onestion,  that  there  might  be  a  decision  in  the 
bounty  Court  with  reference  to  the  trade  mark  and 
a  different  decision  in  some  proceeding  taken  to 
«xpangein  the  High  Court,  and  there  is,  of  course, 
the  difficulty  of  sect.  90,  which  is  the  expunging 
section,  which  clearly  only  applies  to  the  High 
Court,  and   Mr.  Spokes   does  not  contend   that 
the  County  Court  has  any  jurisdiction  under  that 
section  to  expunge,  nor  does  he  contend  that  the 
Oonn^  Court  can  give  the  certificate,  to  which  I 
have   referred,  under   sect.  18  of    the  Act   of 
1888.     But  thinking  as   I  do  that  sect.   56  of 
the  County  Courts  Act  1888  does  not  exclude  an 
action  in  respect  of  infringement  of  trade  mark, 
and  that  the  argument  in  Beg.  v.  Halifax  County 
CouH  Judge    dees    not    apply   in    the    case    of 
trade  mark  except  to  the  limited  extent  to  whicb 
I  have  already  referred,  and  that  there  is  a  power 
in  the  High  Court  to  remove  out  of  the  County 
Court  a  case  in  which  such  a  defence  was  raised. 
I  maj  say  at  once    (and  I  do  not  think  it  is 


saying  too  much)  that  I  am  clearly  of  opinion 
that  if  the  defendant  really  does  mean  to  raise 
that  kind  of  defence,  and  goes  to  the  High  Court 
under  sect.  126,  the  judge  ought  most  certainly 
to  order  the  action  to  be  removed  on  the  ground 
that  effect  can  only  be  given  to  the  defence  raised 
by  the  judge  having  the  power  of  expunging, 
which  is  to  be  enjforced  by  motion  of  the 
defendant  in  an  ordinary  action.  On  the 
whole,  I  come  to  the  conclusion  that  the  County 
Court  judge  had  jurisdiction,  and  ought  to 
have  entertained  this  case,  but  if  any  applica- 
tion is  made  by  the  defendant  to  remove  it  to 
the  High  Court  on  the  ground  that  the  defence  he 
wishes  to  raise  cannot  be  raised  in  the  County 
Court.  I  think  certainly  effect  ought  to  be 
given  to  that.  It  is  a  case  of  great  import- 
ance, and,  of  course,  if  the  defendant  wishes  to 
carry  it  farther,  he  is  certainly  entitied  to  have 
leave  to  appeal.  For  the  reasons  I  have  given,  I 
think  that  in  this  case  the  County  Court  judge 
had  jurisdiction. 

Kknitbdt,  J. — I  am  of  the  same  opinion.  This, 
in  my  judgment,  is  not  a  "  franchise "  at  all. 
Not  being  a  case  of  a  franchise,  it  is  primdfaeie 
a  case  in  which  the  County  Court  judge  had 
jnrisdiction,  and  the  plaintiff  had  a  right  to  require 
the  County  Court  judge  to  hear  and  determine 
the  action.  The  defendant  then  says :  "  I  mean 
to  raise  the  qaestion  as  to  the  validity  of  this 
trade  mark.  I  cannot  do  what  I  want  under  any 
order  you  may  make,  and  therefore  I  suggest  to 
the  court  that  there  is  no  jurisdiction ;  that  it  must 
be. intended  that  the  legislation  with  regard  to 
trade  marks  was  legislation  which,  so  far  as  it  is 
liti^ous,  must  be  exercised  in  the  High  Court  of 
Justice  if  it  is  an  English  case."  I  think  myself 
we  most  leave  it  to  another  tribunal  to  say  that 
it  is,  because  there  is  primdfaeie,  under  the  legis- 
lation which  regulates  the  jurisdiction  in  the 
County  Court,  jurisdiction  to  hear  all  but  certain 
excepted  cases,  and  this  is  not  in  its  nature  one  of 
those  excepted  oases.  I  see  the  difficulty,  which 
is  obvious,  of  working  out  a  defence  such  as  is 
suggested  here  under  the  County  Court  pro- 
cedure. I  agree  entirely  with  what  my  Lord  has 
better  expressed  as  regards  the  duty  which  lies 
upon  us  where  there  is  express  statutory  jurisdic- 
tion prima  faoie  given,  namely,  that,  except  as  it 
were  upon  compulsion,  we  ought  not  to  take 
away  that  juris^ction  in  a  given  case,  because 
one  may  think  that,  if  it  had  been  brought 
to  the  notice  of  the  Legislature,  there  might 
have  been  provision  in  the  later  Act  to  confine 
the  jurisdiction  in  terms  in  all  those  cases  to 
the  High  Court  of  Justice.  I  see  the  difficulty  of 
a  conflict  of  jurisdiction  which  might  arise  if  the 
County  Court  judge  gave  judgment  in  a  case  in 
favour  of  the  trade  mark,  and  then  subsequentJj  the 
procedure  which  must  be  taken  to  the  High  Court 
is  taken  by  the  other  party  to  expunge  tiie  regis- 
tration. I  can  quite  see  that  a  difficulty  might 
arise  in  that  particular  case,  but  it  is  always  in 
the  power  of  the  defendante  to  apply  under 
sect.  126  of  51  &.  52  Vict.  c.  43  to  remove  the 
case  by  certiorari  to  the  High  Court,  and  most 
assuredly,  looking  at  the  fact  that  the  defendant 
can  only  get  that  which  the  law  has  given  him 
in  the  High  Court,  and  that  it  would  be  a  sufficient 
defence  and  perfectiy  relevant  to  the  plaintiff's 
claim  on  the  face  of  it,  I  do  not  think  any  court 
or  judge,  or  on  appeal,  if  necessary,  any  divisional 
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oonrt,  oonld  refuse  a,  eerliorari  under  those 
oiroumstances  in  the  ahsenoe  of  some  very  special 
grounds.  I  think  that  that  is  sufficient  to  recon- 
cile the  existence  of  a  County  Court  jurisdiction 
with  the  special  prorisions  of  the  legislation  with 
regard  to  ttie  registration  of  trade  marks. 

Appeal  allowed. 
Solioitore :   Carter  and  BtU;  Churchman  and 
Wiruer. 


Thursday,  July  7. 

(Before  Lord  Alyksbtone,  G.J.,  Eennedt  and 

Phillimobb,  JJ.) 

Booth  (app.)  ▼.  Weightman  (resp.).  (a) 

Club — Begittered — Betumt — Liability  of  retired 
seoretary — Licensing  Act  1902  (2  Edw.  7,  c.  28), 
«t.  25,  30. 

The  appellant  was  in  1903  the  secretary  of  a 
registered  club  and  no  return  was  made  daring 
Jan.  1904.  During  Jan.  1904  the  appellant 
resigned  the  secretaryship,  and  his  successor  teas 
appointed.  On  the  1st  Feb.  the  appellant  called 
(U  the  office  of  the  clerk  to  the  justices  for  the 
necessary  forms,  and  a  return  was  made  by  the 
appeliant  s  successor  on  the  ith  Feb. 

Held,  that  the  appellant  had  committed  no  offence 
in  not  making  the  return  in  proper  time,  as  at 
the  end  of  Jan.  1904  he  tcai  not  the  secretary,  nor 
was  he  performing  secretarial  duties  on  the 
Itt  Feb. 

Gash  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant,  under  2  Edw.  7, 
c.  28,  as.  23  and  30,  for  tliat  he,  then  being  the 
secretary  of  a  certain  registered  club  called  the 
Qneensbnry  Constitutional  Club,  had  failed  to 
make  a  return  to  the  clerk  to  the  justices  of  the 
West  Morley  Petty  Sessional  Division  giving 
(be  particulars  directed  to  be  givtn  by  the  Act. 
The  following  facts  wereproved  :— 
Mr.  John  Hargreaves  Knott,  a  clerk  in  the 
office  of  the  clerk  to  the  justices,  produced  the 
register  of  clubs,  and  proved  thereby :  (a)  That 
the  Queensbury  Constitutional  Club  was  a  club 
re<^uiring  registration  in  accordance  with  the  pro- 
visions of  the  Licensing  Act  1902 ;  (b)  that  the 
appellant's  name  appeared  on  the  register  as  the 
secretary  of  the  club  j  (e)  that  during  the  month 
of  Jan.  1904  no  return  as  required  by  sect.  25, 
sub-sect.  3,  of  the  Licensing  Act  1902  had  be^n 
furnished  to  the  clerk  to  the  justices  by  the 
seoretary  of  the  dub ;  (d)  that  John  Hargreaves 
Knott  nnder  cro8s.examination  produced  the 
cop^  rules  of  the  club,  which  formed  part  of  the 
register,  and  read  rule  47,  which  stated  that  the 
annual  meeting  in  each  year  should  be  held  iu 
January ;  and  he  stated  that  on  Monday,  the  1st  Feb. 
the  appellant  had  called  on  him  at  the  West  Biding 
Oourt-house  for  forms,  and,  on  being  informed 
that  he  had  committed  an  offence  in  failing  to 
make  the  return  during  the  month  of  January, 
the  appellant  stated  that  he  had  rehired  from  the 
secretaryship,  and  that  Thomas  Birkbeck  had 
been  appointed  as  his  successor  in  office. 

A  return  was  made  on  the  4th  Feb.  in  which 
Birkbeck's  name  appeared  as  secretary  of  the 
club. 

On  the  part  of  the  appellant  it  was  contended 
(a)  that  until  January  expired  no  offence  nnder 

(a>  li«port«d  b7  W.  SE  B.  Uiubsilt  Eaa.,  Builswr-kt'Law. 


the  Act  had  arisen  or  could  arise ;  (b)   that  oa 
the  evidence  and  admissions  of  the  respondent's 
witness  the  appellant  was  not  secretary  at  th» 
end  of  January;  (c)  that  the  retiring  secretary 
oould  not  be  held  responsible  for  the   acts  or 
omissions  of  the  club  and  other  its  officials  and 
other  the  successor  to  his  office  after  his  retire- 
ment, and  that  the  proceedings  were   miscon- 
ceived and  had  been  taken  agtunst  the  wrong 
party ;  {d)  that  the  register  produced  was  not 
conclusive  evidence  of  the  facts  therein  recited, 
and  that  the  recital  therein  contained  that  the 
appellant    was    the    secretary    was    admittedly 
incorrect;    (e)    that  the  obligation  (if  any)   t(> 
report  to  the  registrar  or  clerk  to  the  justices  a. 
change  in  the  office  of  secretary  to  a  olnb  was 
upon  the  successor  to  the  office,  and  not  on  the 
official  so  retiring;  (/)  that  the  Act  imposed  no 
obligations  on  a  person  who  had  ceased  in  fact  to 
be  seoretary  merely  because  the  register  con- 
tained an  inaccurate  recital  of  his  name  as  secre- 
tary ;  {q)  that  compliance  or  non  compliance  by 
the  dub  or  its  officials  with  the  requirements  of 
the  Act  eabsequent  to  the  retirement  of   the 
appellant  could  not  operate  retrospeotivdy  to 
f^ect  the  appellant,  who  at  the  date  of  his  retire- 
ment had  committed  no  offence  under  the  Act; 
(fc)  that  the  onus  of  proving  a  breach  by  the 
appellant  of  the  provisions  of  the  Act  was  on  the 
prosecutor,  and  that  he  had  failed  in  so  doing  ; 
(t)  that  the  evidence  showed  a  bond  fide  desire  on 
the  part  of  the  appdlant  to  assist  the  club  in. 
complying  with  the  provisions  of  the  Act,  and 
that,  unless  the  prosecution  could  show  that  tho 
appellant  had  been  party  to  an  attempt  by  bia 
successor  to  evade  the  provisions  of  the  Act,  he 
could  not  be  held  responsible  for  the  non-regis- 
tration of  the  club  between  the  22nd  Jan.,  on 
which  day  he  ceased  to  be  seoretary  of  the  club, 
and  the  1st  Feb. 

No  evidence  was  adduced  on  behalf  of  the 
appellant. 

Sect  25  (5)  of  the  Licensing  Act  1902  throws 
upon  the  clerk  to  the  justices  the  duty  of  keeping 
the  i-egisters  corrected  up  to  date,  and  the 
justices  submitted  there  must  therefore  be  a 
corresponding  duty  on  secretaries  of  registered 
clubs  to  notify  to  the  justices'  clerk  any  change  in 
the  matters  requiring  registration. 

By  fcect.32  of  the  Act,  the  expression  "secretary" 
includes  any  officer  of  a  club  or  other  person 
performing  the  duties  of  secretary,  la  the 
justices'  view,  the  appellant  was  performing 
secretarial  duties  on  the  Ist  Feb.  1904,  when  he 
applied  on  behalf  of  the  olnb  for  forms  for 
registration.  He  was  also  at  that  time  the 
registered  seoretary  of  the  club,  and,  if  he  did  not 
come  within  sect.  32,  the  door  would  be  opened  to 
such  serious  evasion  as  would  destroy  the  object 
of  the  statute. 

The  justices  weie  of  opinion  that  an  offence 
had  bsen  committed  under  the  section,  and  sub- 
mitted that  the  circumstances  before  them  war- 
ranted their  concluding  appellant  to  be  the 
secretary  of  the  club  within  the  meaning  of  the 
statute,  and  as  such  liable*  for  the  offence 
charged. 

Statham  for  the  appeliant. 

J.  A.  Compston  for  the  respondent. 

Lord  Alvebstone,  O.J. — I  think  this  con- 
viction was  wrong.    The  person  who  has  to  make 
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this  retam  is  not  liable  to  a  penaltv  for  failing  to 
do  so  until  the  end  of  the  month  of  Jaunary,  and 
this  return  must  be  made  by  the  secretary.  If 
the  magistrates  had  foand  that,  although  the 
appellant  had  resigned,  he  was  performing  the 
duties  and  doing  the  work  of  the  secretary,  they 
would  have  been  right  to  convict  him,  but  they 
do  not  doubt  that  be  had  resigned,  and  they 
say  :  "  In  our  view,  the  appellant  was  performing 
secretarial  duties  on  the  Ist  Feb.  1904,  when  he 
applied  on  behalf  of  the  said  club  for  forms  for 
registration."  But.  as  the  failure  to  make  this 
return' is  a  penal  oSence,  it  is  too  strong  to  hold 
that  because  a  person  applies  for  forms  for  regis- 
tration he  comes  within  the  Act  as  a  person  per- 
forming the  duties  of  the  secretary.  A  man  who 
really  is  secretary  is  the  secretary  although  he 
may  not  be  called  so,  but  I  think  here  the  appel- 
lant bond  fide  ceased  to  be  secretary  before  the 
time  when  he  would  be  liable  for  not  making  the 
return. 

Kennedy,  J. — I  am  of  the  same  opinion. 
Phili,imobe,J.-I  agree.       j^^^^i  „Uou,ed. 

Solicitors :  Padditon,  Trevor,  and  De  la 
Chapelle,  for  B.  E.  Fisher,  Halifax;  Clement 
Williams  and  Co.,  for  Trevor  Edwards,  Wake- 
field. 


Friday,  July  8. 

(Before  Lord  Alvbrstone,  G.J.,  Kennest  and 

Philliuobb,  JJ.) 

UxBBiDOE  Union  (apps.)  v.  Winchestes 

Union  (resps.).  (a) 

Poor  law — Settlement  of  pauper — Order  adjiidi- 
eating — Judgment  in  rem — Abortive  appeal — 
Condiuiveneu  of  order. 

An  order  adjudicating  on  the  settlement  of  a 
pauper  is  conclusive  as  a  judgment  in  rem  as  to 
the  settlement  of  such  pauper,  and  is  none  the 
less  conclusive  beeawee  an  abortive  appeal  has 
been  made  against  such  order,  which,  appeal 
failed  because  the  notice  of  appeal  was  out  of 
time  and  so  was  not  heard  on  its  merits. 

Case  stated  by  the  Recorder  of  Winchester  on 
an  appeal  by  the  appellants  against  the  order 
made  by  two  justices  for  the  removal  of  Bertha 
Forester  Timmins  from  the  respondents'  union  to 
the  appellants'  union  as  the  place  of  her  last  legal 
settlement. 

On  the  3rd  March  1898,  upon  complaint  made 
to  two  justices  of  and  for  the  county  of  Devon, 
they,upon  the  sworn  testimony  of  John  GhBmpion, 
the  clerk  to  the  guardians  of  St.  Thomas'  Union, 
showing  that  Harry  Timmins  acquired  a  settle- 
ment in  the  parish  or  precinct  of  Norwood,  in 
the  Uxbridge  Poor  Law  Union,  and  had  done  no 
subsequent  act  to  gain  a  settlement  elsewhere, 
adjudged  the  settlement  of  Bertha  Forester 
Timmms  to  be  in  the  parish  or  precinct  of  Nor- 
wood, and  directed  the  guardians  of  the  Uxbridge 
Union  to  pay  to  the  guardians  of  the  St.  Thomas' 
Union  the  sum  of  192.  17s.  2i.  for  past  mainten- 
ance and  for  examination  of  B.  F.  Timmins,  and 
the  weekly  sum  of  Ss.  6(2.  so  long  as  B.  F.  Timmins 
should  continue  to  be  maintained  in  the  Exminster 
Asylum. 

(a)  Uaponed  bj  W.  si  B.  UtBBciti,  E«q.,  Barriaier-at-Law. 


The  order  having  been  duly  served  upon  the 
clerk  to  the  Uxbridge  Guardians  on  the  lOtb 
April  1896,  he,  on  the  30th  April  1896,  being  the 
last  day  on  which  such  application  could  lawfully 
be  made,  applied  by  letter  for  a  copy  of  the 
depositions  upon  which  such  order  wau  made  to 
the  clerk  to  the  guardians  (he  being  the  person 
to  whom  such  applications  are  usually  made),  but 
on  the  following  day  received  back  his  applica- 
tion with  an  intimation  that  it  should  not  be  sent 
to  the  clerk  to  the  guardians,  but  to  the  clerk  to 
the  justices.  On  the  same  day  —  namely,  the 
1st  May — he  forwarded  such  application  to  the 
clerk  to  the  justices,  and  on  the  16th  May  1896 
notice  of  appeal  by  the  Uxbridge  Guardians 
against  the  order  was  duly  given. 

On  the  30th  June  1896  the  appeal  was  heard  at 
the  General  Quarter  Sessions  for  the  county  of 
Devon,  held  at  Exeter,  in  and  for  the  county,  and 
the  same  was  dismissed  for  want  of  form,  the 
ground  being  that,  inasmuch  as  the  application 
for  a  copy  of  the  depositions  was  made  to  the 
clerk  of  the  peace  of  the  county  one  day  late — 
namely,  on  the  1st  May  instead  of  the  30th  April 
1896 — the  notice  of  appeal  was  out  of  time,  and 
the  same  could  not  be  heard  and  dealt  with  upon 
its  merits,  and  the  same  was  not  so  dealt  with. 
But  the  learned  recorder  was  asked  to  assume  for 
the  purpose  of  argument  that  the  pauper's  legal 
proper  settlement  at  the  date  of  the  order  of  the 
3rd  March  1896  was  in  the  parish  of  St.  Luke's, 
in  the  borough  of  Ohelsea,  in  the  county  of 
London. 

On  the  16th  July  1896  B.  F.  Timmins  was 
transferred  to  the  asylum  of  the  Uxbridge  Union 
at  Wandsworth,  in  the  county  of  Surrey,  and 
remained  confined  there  until  the  9th  Deo.  1899, 
when  she  was  discharged  as  cured,  and  returned 
to  the  house  of  her  brother  Henry  John  Lambley, 
at  King's-road,  Ghelsea,  where  she  remained 
and  was  maintained  by  her  brother  until  the 
month  oE  Aug.  1900,  wben  she  again  became  a 
lunatic  and  wandered  from  the  custody  of  her 
brother. 

On  the  24th  Aug.  1900,  B.  F.  Timmins  having 
been  found  wandering  at  Winchester,  in  the 
county  of  Southampton,  an  order  was  made  for 
her  reception  into  the  county  asylum  at  Fareham 
within  the  county  of  the  union  of  the  respondent 
guardians,  and  she  was  received  and  kept  there 
until  the  28th  Nov.  1902. 

The  Winchester  Guardiins  having  heard  of  the 
order  made  by  the  Devon  justices  and  of  the 
abortive  appeal  above  referred  to,  applied  to  the 
Uxbridge  Guardians  to  accept  chargeability  of 
the  lunatic,  which  application  was  refused  on  the 
ground  that  B.  F.  Timmins  had  obtained  a  settle- 
ment as  a  deserted  woman  in  Ghelsea. 

On  the  13th  Nov.  1903,  upon  the  application  of 
the  respondent  guardians,  an  order  was  made  by 
two  of  the  justices  acting  in  and  for  the  city  of 
Winchester  adjudicating  the  settlement  of  B.  F. 
Timmins  to  be  within  the  district  of  the  appel- 
lant guardians,  upon  the  ground  that,  as  waa  duly 
proved  in  evidence  before  them,  the  same  had 
already  been  so  adjudged  by  the  above-mentioned 
order  of  justices  of  Devon,  dated  the  3rd  March 
1896,  against  which  order  no  appeal  was  success- 
fully prosecuted,  and  upon  the  ground  that  the 
pauper  was  not  shown  to  have  done  any  act 
subsequent  to  such  order  to  gain  a  legal  settlement 
elsewhere. 
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On  the  17th  Deo.  1903  notice  of  appe&l  against 
such  last- mentioned  order  was  duly  given,  and 
on  the  4th  Feb.  1904  such  appeal  was  heard, 
Mr.  Bicketts  appearing  for  the  appellants  and  Mr. 
Macmorran,  K.G.  for  the  respondents.  The 
appeal  was  argued  solely  upon  the  question  of 
law  whether  in  the  oircniustances  abore  set  out 
the  order  of  the  justices  of  Devon,  dated  the 
-Srd  March  1896,  was  effestive  as  a  judgment 
in  rem  and  conclusive  as  to  the  tebtlement  of  the 
pauper  at  the  time. 

The  learned  recorder  held  that  the  order  was 
€0  conclusive,  and  that  the  above-mentioned 
abortive  appeal  not  beard  on  its  merits  did  not 
rob  the  order  of  such  effect,  and  he  dismissed  the 
appeal. 

The  question  for  decision,  therefore,  was 
whether  the  order  of  the  justices  of  Devon, 
'dated  the  3rd  March  1896,  in  spite  of  the  fact 
that  notice  of  appeal  was  given  against  the  same, 
was  conclusive  as  to  the  settlement  of  the  pauper 
at  that  date,  and  stopped  the  appellants  from  show- 
ing that  B.  F.  Timmina  was  then  legally  settled 
in  the  parish  of  Ohelsea. 

If  the  court  should  be  of  opinion  that  the 
order  of  the  justioes  of  the  county  of  Devon, 
dated  the  3rd  March  1896,  was  conclusive  evi- 
dence under  the  above  olroumstances  of  the 
settlement  of  the  pauper  at  that  date,  then  the 
order  was  to  stand  confirmed. 

The  judgment  of  the  learned  recorder  was  as 
follows : 

Tbii  is  an  appeal  b7  the  Gaardiani  of  the  Poor  of  the 
Cxbridge  Union  against  an  order  made  upon  the  13th 
Nov.  1903,  b7  the  Winohester  jostices,  adjadgiog  the 
iMt  legal  aettlement  of  a  oertain  pauper  lanatio  named 
Emma  Lamb  (otherwise  Bertha  Timmina)  to  be  in  the 
pariah  of  Norwood,  in  the  Uxbridge  Union,  and  adjudging 
the  laid  guardians  therefore  to  be  liable  in  leapeot  of 
oertain  expenaes  already  inonrred  by  the  Winoheater 
Ooardiana  in  and  about  the  maintenanoe,  &o.,  of  the  taid 
Innatio  in  the  oounty  asylum,  and  also  in  respect  of 
«xpenae8  to  be  inonrred  in  future.  The  jnatioes  baaed 
their  deoiaion  upon  the  ground  that  the  pauper's  settle- 
ment had  been  adjudged  to  be  in  the  Uxbridge  Union 
by  an  order  of  juatiaea  acting  for  the  oounty  of  Devon, 
dated  the  3id  March  1896,  auoh  order  never  having 
been  sncceaafully  appealed  againat,  and  upon  the  further 
.ground  that  the  aaid  lunatic  had  not  been  ahown  to  have 
done  any  act  aubaequent  to  auoh  order  of  the  8rd  March 
1896  to  gain  a  legal  settlement  elaewhere.  The  present 
appeal  ia  based  upon  aeveral  grounds,  but  the  only  three 
to  which  I  need  refer  are  (6),  (7),  (8).  It  was  proved 
before  me  that  the  order  of  tiie  Devon  justioea  was  in  fact 
Attacked  by  an  endeavour  to  appeal  and  have  the  matter 
reheard  on  its  merits  at  quarter  aeaaiona ;  but  anch 
endeavour  failed  upon  a  preliminary  technical  objection, 
and  that  the  case  waa  not  reheard  or  argued  upon  its 
merita.  And  the  main  point  for  me  to  decide  (in  fact, 
by  the  mutual  nndergtanding  between  the  partiea,  piao- 
tioally  the  only  point  on  which  thia  appeal  atanda  or  falls) 
ia  whether  in  the  above  circumstanoes  the  order  of  the 
3rd  March  1896  ia  auch  an  order  as  to  be  cancluaive 
againat  all  the  world  as  to  the  aaid  panper'a  then  settle- 
ment. Does  it,  in  the  worda  of  EUenborougb,  C.J.  ia 
Bex  V.  Corsha/m  (11  Eaat,  390),  amount  to  a  statutable 
certificate  of  the  pauper's  aettlement.  The  proposition 
of  law  that  such  an  order  aa  the  one  we  are  dealing  with 
would,  in  the  absence  of  any  attempt  on  the  part  of  the 
Uxbridge  Union  to  appeal  the  aame,  be  nonduaive  in  rem 
was  accepted  by  the  counsel  on  both  aides,  and  upon 
the  decided  caaea  I  am  astiafied  that  is  so :  (see  Bea  v. 
Conham,  1809,  11  East,  388  ;  1788,  Sen  T.  Kanilworth, 
2  T.  B.  598;    Arch.  Poor  Law,  p.  734,  15th   edit.). 


Mr.  Macmorran  contended  that  the  fact  that  the 
Uxbridge  Quardiana  had  attempted  an  abortive  appeal 
which  failed  through  the  omiaaion  on  their  part  to  suffi- 
ciently comply  with  the  preliminary  atepa  neceaaary  to 
the  hearing  of  such  appeal  waa  immaterial,  and  no  more 
affected  the  value  of  the  order  so  attacked  than  if  there 
had  been  no  attempt  to  appeal  at  all.  Mr.  Bicketts,  on 
the  other  hand,  concended  that  auoh  attempted  appeal, 
which  was  never  thrashed  out  on  ita  merits,  piecloded 
the  eatoppel  otherwiae  ariaiog  out  of  the  order.  Anthori- 
tiea  were  cited,  but  none,  in  my  opinion,  directly  bearing 
upon  the  point.  Mr.  Maomorran's  oonolnsion,  aa  I 
underatand  it,  meana  that  auoh  an  order  as  this,  not 
reversed  on  appeal,  is  ooncluaive.  Mr.  Bicketts;  on  the 
other  hand,  would  maintain  that  snoh  oonoluaiveness  did 
not  attach  unleaa  auoh  order  were  paaaively  acquiesced 
in  and  not  attempted  to  be  upaet.  He  relied  upoa 
the  caae  of  Beg.  r.  Macclerfield  (13  Q.  B.  881)  oa 
establishiDg  his  proposition.  The  difficulty  ariaea,  I 
think,  through  the  eomewhat  ambiguous  expresaion, 
"  order  unappealed  againat  or  oonfirmed,"  which  is 
naed  by  the  judges  in  the  different  cases.  The 
appellants  contended  that  what  ia  meant  thereby  is 
that  an  order  is  not  unappealed  against  so  long  aa  an 
appeal  of  some  aort  has  in  fact  been  instituted.  But  it 
seems  to  me  in  accordance  with  principle  and  oommon 
sense  that  if  the  validity  of  the  order  is  onimpeachabls 
in  the  case  of  no  appeal  being  launched  at  all,  it  should 
not  be  any  the  leas  unimpeai^ble  merely  because  of  an 
attempt  at  an  appeal  though  the  same  may  have  failed 
by  reason  of  the  appellants'  irregularity,  whether  arisinfr 
from  carelesanesa  or  any  cause,  in  some  oases  possibly 
actual  intention.  Even  if  the  principle  involved  were 
one  of  estoppel  inter  parte*  only,  I  question  whether  an 
attempt  to  appeal  failing — e.g.,  through  lack  of  proper 
care  and  diligence — would  entitle  the  party  ao  at  fault  to 
escape  the  estopeL  .  .  The  estoppel  here,  however,  ia 
not  merely  inter  partes ;  it  is  an  estoppel  in  rem  (see  Bex 
V.  Corehant,  where  the  partiea  were  neither  of  them 
patties  concerned  with  the  order  in  question).  With  regard 
to  the  case  relied  upon  by  Mr.  Ricketts  as  concluding  the 
point  inhisfavour — i.e.,Beg.Y.  Macclesfield — the  queatiom 
there  was  whether,  seeing  that  one  attempt  at  appea 
had  failed  upon  technical  grounds,  the  appellants  were 
thereby  precluded  from  prosecuting  another.  That  caae 
was  decided  at  a  date  when  there  were  two  opportonitiea 
of  appeal  against  a  removal  order — one  within  a  limited 
period  after  the  order  (see  3  &  4  Will.  4,  c.  76,  s.  79),  the 
the  other  after  the  actual  removal  (see  14  Car.  2,  o.  12), 
and  what  the  court  decided  was  that  tsolmiaal  &iltire 
gud  the  first  did  not  preclude  proceeding  with  the  seoood 
— that  ia  to  lay,  the  court  was  not  fwtctut  officio.  This 
case  could  perhaps  have  been  more  appropriately  oitad 
in  connection  with  the  attempt  to  get  the  Devon  justices 
to  hear  a  second  appeal,  though,  as  the  law  now  stands, 
not  with  any  auccess :  (aee  Beg.  v.  Oundle,  3  Q.  B.  353  ; 
Bex  V.  TorJahire  Juttieet,  8  Times  L.  Bep.  776,  and 
11  &  12  Vict.  c.  31,  the  Act  now  regulating  auoh  appeal 
procedure).  I  am  unable  to  accept  this  authori^  •■ 
deciding  the  point  now  contended  for.  I  notice  that 
in  the  caae  of  CMlbury  v.  Chipptn^-Farrinj^don  (2 
Salk.  487 ;  12  WiU.  &  M.)  Holt,  C.J.  u  reported  to 
have  held  that  the  order  of  justices  for  the  removal  of  a 
pauper  is  a  determination  of  the  right  against  all  persons 
till  it  be  reversed.  Thoae  ate  the  worda  actually  repotted 
as  part  of  the  decision,  and  would  be  sufficient  to  cany 
Mr.  Macmorran'a  proposition.  But,  whether  that  case 
can  be  taken  as  itself  decisive  of  the  point  or  not,  I  am 
of  opinion  (after  carefully  oonaidering  the  various  autho- 
rities which  I  have  been  able  to  discover  upon  the 
matter)  that  an  abortive  appeal  not  heard  on  its  merits 
does  not  affect  the  original  order  ao  aa  to  rob  it  of  its 
in  rem  effect.  That  being  so,  the  appeal  Bubstantially 
fails.  I  am  asked,  however,  by  Mr.  Bicketts  to  oonsider 
the  question  whether  a  subsequent  settlement  has  not 
been  squired  in  the  Union  of  Chelsea.  This  necessitateB 
the  amendment  of  the  ground  of  appeal  and  to  the  extent 
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of  addinr  an  entirely  new  ground  (aee  lie;,  t.  Uangen  ny, 
82  L.  J.  265,  M.  C./,and  1  think  I  onght  so  to  do,  for  other- 
iriae  theeifeotmay  be  that  Uxbridgewill  be  oompelled 
to  aooept  for  the  future  the  burden  of  thia  pauper,  though 
in  fact  Chelaea,  perhaps,  ought  really  to  do  lo.  But  I 
think  I  can  only  allow  this  amendment  upon  the  terms 
of  the  Uzbridge  Union  paying  the  appellants  their  taxed 
oosta  already  incurred.  Had  this  question  of  a  late 
settlement  been  raised  at  an  earlier  period,  the 
Winchester  Guardians  might,  and  probably  would,  haye 
assisted  Uzbridge  in  locating  this  pauper  where  she 
rightly  and  properly  should  be,  and  so  the  expenses  in- 
Tolved  in  this  appeal,  fought,  as  I  said  before,  solely  upon 
thia  point  of  law,  in  which  the  appellants  hare  succeeded, 
would  have  been  saved.  I  am  asked,  I  understand, 
to  state  a  case  for  the  opinion  of  the  High  Court,  and  I 
readily  assent  to  do  so.  I  therefore  give  judgment  for  the 
respondents  and  confirm  the  order  with  costs  subject  to 
the  respondents  electing  to  amend,  which  amendment  I 
allow  upon  the  terms  I  have  stated,  and,  in  the  event  of 
snoh  leave  for  amendment  being  accepted,  the  parties 
will,  I  assume,  come  before  me  again.  I  consent,  if  still 
denied  so  to  do,  to  state  a  case  for  the  decision  of  the 
High  Court  upon  the  point  of  law  upon  which  this  appeal 
was  agreed.  I  will,  if  necessary,  adjourn  these  sesBions 
to  enable  the  parties  to  appear  before  me  again. 

BieketU  and  Todd  for  the  appellants,  the 
Uxbridge  Union. — The  original  order  of  March 
1896  has  never  been  accepted.  It  was  appealed 
against,  and  that  appeal  was  not  heard  on  its 
merits,  but  was  dismiaaed  on  a  technical  point. 
The  matter  is  not,  therefore,  res  judicata.  Thej 
referred  to 

Bex  V.  Corsham,  11  East,  388. 
There  is  no  estoppel  here.    The  decision  of  the 
Devon  jostioes  was  merelj  collateral,  and  was 
imperfectly  appealed  against,  beoanse  the  appeal 
was  out  of  time.    They  referred  to 

Rex  V.  CatterM,  6  M.  &  S.  83  ; 

Heath  v.  Weaverham  Oeeneen,  70  L.  T.  Bep.  729 ; 
(1894)  2  Q.  B.  108. 
In  Rex  T.  Woodehester  (Burr.  S.  Gas.  191)  it  was 
stated  that  "  an  order  of  removal  confirmed  by 
sessions  npon  the  merits  is  conclusive  against 
everybody,  but  that  is  not  the  case  here.  They 
also  referred  to 

Rex  V.  Silehetter,  Burr.  S.  Cas.  551 ; 

Reg.  V.  Maoelerfield,  13  Q.  B.  881. 

Here  there  was  no  acquiescence,  and  the  point 
sought  to  be  raised  is  quite  distinct  from  that 
iMsed  in  1896. 

Maemorran,  K.C.,  jB.  S.  Simondi,  and  W. 
Oranlham,  for  the  respondents,  the  Winchester 
Union,  were  not  called  upon. 

Lord  Altebbtonk,  C.J. — Mr.  Bioketts  has 
put  his  points  with  clearness,  but  it  seems  to 
me  that,  where  another  independent  right  exists 
which  has  not  been  dealt  with,  it  may  be  con- 
tended that  an  order  not  appealed  against  or 
unsuccessfully  appealed  against  is  not  conclasive, 
and  that  it  cannot  and  ought  not  to  be  of  binding 
effect  besween  other  parties.  But  that  is  not  the 
case  here,  and  I  think  Bex  v.  Catterall  shows  that 
an  order  made  is  a  judgment  m  rem.  Here  the 
order  originally  made  is  an  estoppel,  and  the  fact 
that  the  persons  against  whom  the  order  was 
made  have  indicated  that  they  desire  to  question 
it,  bnt  have  not  in  fact  been  able  to  question  it, 
makes  no  difference,  Bex  v.  Corsham  is  also  an 
authority  against  the  appellants'  contention,  for 
it  decides  than  an  order  of  removal,  nnappealed 
against,  is  conclusive  as  to  the  pauper's  settle- 


ment at  the  time  of  that  order,  even  as  against 
persons  not  parties  to  such  order.  That  case 
shows  that  the  order  gives  the  pauper  a  statutory 
status.  I  think  it  would  be  very  dangerous  t<> 
allow  orders  that  have  not  been  appealed  against 
to  be  reopened.  Therefore  I  think  the  view  of 
the  learned  recorder  was  right,  and  that  Bex  v. 
Corsham  shows  that  he  was  right.  The  point 
desired  to  be  raised  here  is  not'  with  regard  to 
anything  which  has  happened  since  the  oider  of 
1896.    r  think  the  appeal  must  be  dismissed. 

Ebitnbdy,  J. — ^I  agree. 

Phillihobe,  J. — ^I  agree.  I  would  point  out 
that  the  original  decision  of  1896  was  as  to  the 
status  of  the  pauper.  Appeal  dismissed. 

Solicitors :  Woodbridge  and  Sons ;  Church, 
Adams,  and  Prior,  for  Faithfull  and  Davy, 
Winchester. 


Friday,  July  8. 
(Before  Lord  Alvebstonb,  O.J.,  Ebniticdt  anci 
Fhillimobe,  JJ.) 
Bbooes  (app.) «.  Baoshaw  (resp.).  (a) 
Food  and  drugs — Institution  of  proceedings — Lay- 
ing information — Sale  of  Food  and  Drugs  Act 
1899  (62  <fc  63  Viet.  e.  b\),  s.  19. 
A  prosecution  is  instituted  within  sect,   19  (1)  of  r 
the  Sale  of  Food  and  Drugs  Act  1899  when  the 
information  is  laid,   and,  if  sttch  information  is 
laid  foithin  the  twenty-eight  days,ittsimmaterial 
that  the  summons  on  that  information  is  not 
issued  until  after  that  period. 
Gabb  stated  on  an  information  preferred  by  the' 
appellant,  an  inspector  under  the  Sale  of  Food 
and  Drugs  Acts,    against  the    respondent    for 
selling  milk  on  the  9th   Jan.  190'4  not  of  the 
nature,  substance,    and  quality    demanded,   the 
same  bung  then  adulterated  with  43  per  cent,  of 
added  water. 

At  the  hearing  the  respondent  took  a  prelimi- 
nary objection  that  the  prosecution  was  out  of 
time  as  not  having  been  instituted  before  the 
expiration  of  twenty-eight  days  from  the  time  of 
the  purchase,  as  required  by  the  Sale  of  Food  and 
Drugs  Act  1899,  s.  19  (1). 

The  information  was  laid  on  the  23rd  Jan,. 
1904,  and  a  summons  was  issued  on  the  same  day 
and  made  returnable  on  the  11th  Feb.  1904. 

This  summons  should  have  been  served  not 
later  than  the  27th  Jan.  to  comply  with  sect  19  (2) 
of  the  above  Act,  which  requires  that  the  sum- 
mons in  any  prosecution  under  it  shall  not  b» 
made  returnable  in  less  time  than  fourteen  days 
from  the  day  on  which  it  was  served. 

The  summons  was  not  served  till  the  29th  Jan., 
leaving  only  twelve  clear  days  between  the  service 
and  the  return  day  of  the  summons. 

By  reason  of  this  defective  service  the  case  was 
mot  proceeded  with  on  the  return  day,  bnt  on  the 
application  of  the  complainant  a  fresh  summons, 
dated  the  11th  Feb.  was  issued  upon  the  infor- 
mation of  the  23rd  Jan.  by  the  same  justice, 
retnmable  on  the  3rd  March. 

The  respondent,  appearing  in  answer  to  the 
last-mentioned  summons,  contended  that  the  pro- 
secution had  not  been  instituted  within  twenty- 
eight  days  as  required,  on  the  ground  that  the 

'(a)  Baported  by  W.  na  B.  HiaBiai,  Est)., Barrlsttr-at-Law. 
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laying  of  an  information  alone  was  not  the  insti- 
tution of  a  prosecution  under  sect.  19  of  the  Act, 
and  that  wbat  was  required  hj  the  section  was 
not  only  the  laying  of  an  information,  but  also  the 
service  of  the  summons  issued  upon  such  infor- 
mation within  twenty-eight  days  from  the  date 
of  the  alleged  oSence. 

It  was  contended  by  the  appellant  that  the 
laying  of  the  information  was  a  sufficient  institu- 
tion of  the  proceedings,  and  that  the  summons 
need  not  be  served  within  the  twenty-eight  days. 

The  justices  were  of  opinion  that  it  was  impera- 
tive to  serve  the  summons  as  well  as  lay  the 
information  within  the  twenty-eight  days,  an^  they 
therefore  dismissed  the  information. 

E.  E.  Wild  for  the  appellant.— It  has  been  held 
in  Beardtley  ▼.  Oiddingi  (90  L.  T.  Rep.  651; 
(1904)  1  K.  B.  847)  that  the  service  of  the 
summons  was  not  the  institution  of  the  prosecu- 
tion, and  in  Thorpe  v.  Priettnall  (1897)  1  Q.  B. 
159)  it  was  held  tnat  the  laying  of  an  informa- 
tion was  the  institution  of  the  prosecution.  One 
information  is  sufficient  for  several  summonses. 
That  is  clear  from  Ex  parte  Fielding  (25  J.  F. 
759).  Neither  the  issue  nor  the  service  of  the 
summons  have  anything  to  do  with  the  institution 
of  a  prosecution.  The  prosecution  is  instituted 
by  the  lading  of  the  information  or  complaint 
upon  which  such  summons  is  issued  by  the  jus- 
tices.   He  also  referred  to 

Beg.  r.  LaneatKire  Juiticet,  29  L.  T.  K<>p.  886 ; 
JlonU  V.  Duncan,  79  L.  T.  B«p.  379  j  19  Cox  C.  C- 

186  ;  (1899)  1  Q.  B.  4  : 
Dixon  V.  Well;  62  L.  T.  Hep.  312 ;  17  CoxC.  C. 

48  ;  25  Q.  B.  Div.  249  ; 
Batt  V.  MaltitiKn,  82  L.  T.  Bep.  800 ;  19  Cox  C.  C. 

532; 
Piclcavance  v.  Piciavance,  84  L.T.  E*p.  62  ;  (1901) 

P.  60; 
Simcox  V.  Hansiaorih  Local  Board,  8   Q.  B.  Div. 
39. 
The  respondent  did  not  appear. 

Lord  Alvkestoue,  O.J.— The  question  raised 
by  this  case  is  a  point  not  exactly  covered  by 
Beardeley  v.  Giddingi  (90  L.  T.  Rep.  651 ;  (1904) 
1  K.  B.  847),  and  we  have  to  consider  whether 
there  is  any  valid  objection  to  a  summons  being 
issued  more  than  twenty-eight  days  after  the  date 
of  the  alleged  oSence,  the  information  being  in 
time,  having  been  laid  within  the  tnenty-eight 
days.  Now,  sect.  19  (1)  of  the  Sale  of  Food  and 
Drugs  Act  1899  provides  that,  where  any  article  of 
food  or  drug  has  been  purchased  from  any  person 
for  test  purposes,  any  prosecution  in  respect  of 
the  sale  thereof  shall  not  be  instituted  after  the 
expiration  of  twenty-eight  days  from  the  time  of 
the  purchase.  In  Beardsley  v.  Oiddingi  (rup.)  the 
summons  was  issued  the  same  day  as  the  infor- 
mation was  laid,  and  we  held  that  the  com- 
mencement of  the  proceedings  was  the  govern- 
in  ▼  condition,  and  not  the  service  of  the  sum- 
mons. Wills,  J.  said  in  that  case  that  he  always 
understood  that  in  criminal  proceedings  the 
commencement  was  the  laying  of  the  informa- 
tion, and  he  stated,  "  the  institutioa  of  a  prosecu- 
tion Eeems  to  me  to  mean  ordinarily  the  com- 
mencement of  the  proceedings  by  which  a  person 
is  brought  before  the  court."  That  seems  to  me 
to  be  the  right  principle  to  apply.  Ever  since 
Ex  parte  Fielding  (25  J.  P.  759)  it  has  been  held 
that  on  a  proper  and  valid  information  a  seiies  of 


summonses  can  be  issued  unless  there  has  been  a 
determination  on  the  merits.  Cockbum,  C.J. 
there  said .-  "  The  justices  entertained  the  applica- 
tion in  due  time,  and  thereupon  issued  a  snm- 
mons.  That  summons,  however,  from  some  cause 
or  other  was  not  served,  and  dropped.  Why 
should  the  same  justice  not  issue  another  sum- 
mons or  a  series  of  summonses,  if  necessary, 
on  the  same  information  P  "  We  think  here  that, 
as  the  information  was  in  proper  time,  the  issue 
of  the  second  summons  was  valid  and  not  too  late, 
and  the  appeal  must  be  allowed. 

Kennest  and  Phillimore,  JJ.  concurred. 

Appeal  allowed. 
Solicitors :  Sharpe,  Parker,  and  Co.,  for  A.  H, 
Miller,  Norwich. 


Ifonday,  July  11. 

(Before  Lord  Alterstoke,  O.J.,  Kennedt  and 

Phillimore,  JJ.) 

Harris  and  others  (apps.)  v.  Scurfikld 

(resp.).  (o) 

Public  heallh — Drain  or  sewer — Premisee  vnthin 
the  lame  curtilage — Public  Sealth  Act  1875  (38 
&  39  Viet.  e.  65). 

Eighteen  hovtes  leparately  occupied  are  not  "pre- 
mises within  the  same  curtilage  "  merely  because 
they  have  a  common  access  and  a  certain  amount 
of  common  accommodation  in  the  way  of  ashpits 
and  water-closets. 

Therefore  an  open  channel  taking  the  slop  water 
from  such  houses  is  a  sewer  and  not  a  drain 
within  sect  4  of  the  Public  Health  Act  1875. 

Case  stated  on  an  information  preferred  by  the 
respondent,  the  medical  officer  of  health  for  the 
city  of  Sheffield,  under  the  Public  Health  Act 
1875,  against  the  appellants,  that  a  nuisance 
arising  from  certain  defective  surface  channels 
existed  at  Nos.  7  to  25  in  No.  1  Court,  Byre-lane, 
Sbeffield,  and  that  that  nuisance  was  caused  by 
the  default  of  the  appellants,  and  had  not  been 
abated  after  notice. 

The  following  facts  were  proved  or  admitted 
before  the  justices : — 

The  appellants  were  the  owners  of  eighteen 
houses.  Nos.  7  to  25,  in  No.  1  Court,  Eyre-lane, 
Sheffield.  The  houses  are  back  to  back  houses, 
and  Nos.  7  to  13  form  part  of  a  block  and  Nos.  14 
to  25  are  in  one  block.  Nos.  7  to  13  face  Nos.  14 
to  19,  and  between  them  is  an  open  space  of 
ground  with  a  pavement  on  either  side.  Nos.  20 
to  25  of  the  houses  face  the  boundary  wall  on  the 
south-east  side  of  the  court,  and  between  them 
and  the  boundary  wall  is  also  an  open  space  of 
ground  with  a  pavement  on  the  side  thereof.  The 
main  entrance  to  the  court  is  from  a  partially 
icclosed  space  of  ground  to  which  an  entrance  is 
obtained  from  one  of  the  main  thoroughfares. 
The  court  can  also  be  entered  by  means  of  two 
narrow  passages  made  between  certain  of  the 
numbers — 7  to  13^-cf  the  houses. 

There  are  two  ashpits  and  thirteen  water-closets 
in  the  court  for  the  usa  of  the  tenants. 

On  the  22nd  Jan.  1904  the  respondent  served 
notice  on  the  appellants  of  the  existenoe  of  a 
nuisance  arising  from  certain  defective  surface 
channels  and  requiring  them  to  abolish  them  and 
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•do  oertun  works,  which  notice  the  appellants  did 
sot  comply  with. 

The  surface  channels  are  open  and  not  covered 
on  or  inclosed  in  any  way.  The  slop  wat^r  from 
the  sinks  of  each  house  is  carried  oy  a  separate 
channel,  cut  in  the  pavement  at  rif^ht  angles 
to  each  house,  into  a  long  channel  at  the  side  of 
-the  pavements  in  the  court.  There  is  therefore  a 
eeparate  cross  channel  for  each  house,  and  a 
ziumber  of  these  cross  channels  drain  into  each 
.aide  channel,  and  the  drainage  is  by  these  side 
channels  into  two  gullies  in  the  court  and  thence 
into  the  main  sewer  outside  the  court.  The 
«ae  of  the  side  channels  and  cross  channels  con- 
stitnted  a  nuisance  within  the  meaning  of  the 
Public  Health  Act. 

The  side  channels  and  cross  channels  have 
«pparently  been  in  existence  for  many  years. 

The  respondent  contended  that  each  of  the 
«ide  channels  and  cross  channels  was  a  drain  as 
-defined  by  the  Public  Health  Act  1875,  by  reason, 
as  he  contended,  of  all  the  houses  being  premises 
within  the  same  curtilage,  and  that  the  appellants 
were  therefore  bound  to  do  the  work  required  by 
•the  notice. 

The  appellants  contended  that  each  of  the 
aide  channels  was  a  sewer  as  defined  by  the 
etatnte,  as  each  was  used  for  the  drainage  of 
more  than  one  building,  and  that  the  premises 
were  therefore  not  within  the  same  curtilage. 

The  justices  held  that  the  side  duumels, 
although  used  for  the  drainage  of  more  than  one 
boildinff,  were  drains  and  not  sewers,  and  they 
-were  of  opinion  that  the  houses  drained  were 
premises  within  the  same  curtilage. 

Danehwerts,  E.G.  and  Beddall  for  the  appel- 
lants.— These  channels  are  sewers  and  not  drains, 
■and  must  be  kept  in  repair  by  the  local  authority. 
'These  houses  are  not  premises  within  the  same 
■onrtilaffe,  which  is  the  only  way  in  which  these 
^hannds  can  be  said  to  be  drains  within  sect.  4  of 
the  Public  Health  Act  1875.  They  referred  to 
WHleinson  v,  Llandaff  and  Duioa  Powii  Rural 
Council,  89  L.  T.  Bep.  462 ;  (1903)  2  Ch.  695. 
A  decision  in  point  here  is  8i.  Martin-in-the' 
Fields  Yetlry  v.  Bird  (71  L.  T.  Rep.  868 ;  (1895) 
1  Q.  B.  428),  where  it  was  held  that  a  conduit 
jmnning  down  the  middle  of  an  arcade  into  the 
main  sewer,  receiving  on  its  way  the  drainage  of 
ibe  shops  and  bouses  on  each  side,  was  not  a 
■dnun  used  for  the  drainage  of  one  building  or  of 
premises  within  the  same  curtUage.  That  was  a 
■decision  under  sect.  250  of  the  Metropolis  Local 
Management  Act  1855,  but  it  is  in  point  in  this 
-case.  It  is  true  that  iu  Filbrow  v.  St.  Leonard's, 
£horediteh.  Vestry  (72  L.  T.  Eep.  136;  (1895) 
1  Q.  B.  433)  it  was  held  in  the  Court  of  Appeal, 
^igby,  L.J.  dissenting,  that  two  blocks  of  flats 
belonging  to  one  owner,  separated  by  a  causeway, 
open  at  one  end  and  closed  at  the  other,  were 
premises  within  the  same  curtilage,  but  that  is 
ivenr  different  to  the  present  case,  where  there  are 
eighteen  houses,  and  it  cannot  be  said  that  these 
'eighteen  houses  are  within  the  same  curtilage. 

M.  Lush,  E.G.  and  Waddy  for  the  respondent. — 
"When  one  looks  at  the  facts  of  this  case,  it  is  clear 
that  these  houses  are  within  the  same  curtilage 
just  as  mnch  as  the  two  blocks  of  flats  in  Pilbrou) 
▼.  8t.  Leonard's,  Bhorediteh,  Vestry  (tup.).  Both 
jBt.  Martin-in-the-Fields  Veslry  v.  Bird  (tup.) 
Jtnd    Wilkinsoa  v.  Llandaff  and  Dinas    Powia 

VoLXCI.  ivm 


Rural  Council  (sup.)  are  very  different  to  the 
present  case,  and  cannot  be  considered  in  point. 
Whether  or  not  premises  are  within  the  same 
curtilage  is  a  question  of  fact,  and  here  the 
justices  have  found  that  the  houses  drained  were 
premises  within  the  same  curtilage. 

Lord  ALYBBBTOirK,  C.J. — ^With  some  refp«t  I 
have  come  to  the  conclusion  that  the  decision  of 
the  justices  in  tliis  case  cannot  be  supported,  and 
I  say  with  some  regret  because  it  often  happens 
that  a  burden  is  put  on  the  local  authority 
in  respect  of  sewers  as  to  the  construction  of 
which  they  had  no  voice.  But  when  one  con- 
siders the  cases  which  have  been  cited'  on 
behalf  of  the  appellants  they  remove  from  my 
mind  any  doubt  as  to  wheuier  these  channels 
are  or  are  not  sewers.  The  justices  were  of 
opinion  that  the  houses  drained  were  premises 
within  the  same  curtilage,  but  no  decision  has 
been  cited  on  behailf  of  the  respondents  which 
shows  that  a  combination  of  honses  of  this  kind 
can  be  included  in  the  word  "  curtilage,"  and, 
apart  from  any  case  of  that  description,  we  cannot 
bold  that  these  eighteen  houses  can  be  said  to  be 
premises  within  the  same  curtilage.  There  is  no 
definition  of  a  curtilage  which  would  include  a 
number  of  houses  separately  occupied  by  different 
people  simply  because  there  was  a  common  access 
and  a  certain  amount  of  common  accommodation. 
I  think  8t.  Martin-in-the- Fields  Vestry  ▼.  Bird 
covers  this  case,  and  that  case  was  distingnished 
in  PUbrotD  v.  8t.  Leonard's,  8horeditch,  Vestry. 
Therefore  these  honses  cannot  be  said  to  be  within 
the  same  curtilage,  and  these  channels  are  not 
drains,  bat  sewers,  and  the  appeal  must  be 
allowed. 

Ebnhbst,  J. — I  agree.  I  think  this  case  is 
within  the  decision  in  Bt.  Martin-in-ihe'Fieldt 
Vettry  v.  Bird. 

Fhillihobb,  J. — I  agree.  I  cannot  see  how 
it  can  be  said  that  these  houses  are  within  the 
same  curtilage,  for  they  are  separate  houses 
occupied  by  different  people,  and  are  separate  and 
independent  dwellings.  Appeal  aUov,ed. 

Solicitors :  Colyer  and  Colyer  ;  Biehard  F.  and 
C.  L.  8mHh,  for  H.  Bayer,  Sheffield. 


^a\m  of  i^orHjS* 

May  13  and  16. 

(Before  the  Lord  Ghancbllor  (Halsbnry) 
Lords  Datbt,  James  of  Hbrbfobd,  and 
Robbrtbon.) 

ANDBBWS    AMD   OTUBRS  V.    MiTCHBLL.  (a) 

on  APPBAL  FROU  the  COURT  OF  APPBAX  IK 

ENGLAND. 

Friendly  toeiety — Friendly  Soeietiei  Act  1896 
(69  <e  60  Viet.  e.  25),  ».  68— Decwton  of  arbitra- 
tion committee^Power  of  court  to  review. 

The  Friendly  Bocietiet  Act  1896  does  not  give  to   * 
the  domestic  tribunals  of  the  societies  absolute 
power  to  pronounce  decisions  which  shali  be 
exempt  from  examination  in  courts  of  law.      To 
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(e  protected  from  review,  a  dedtion  miut  be  given 
in  aeeordanee  with  the  rtdet  of  the  eoeiety. 

Therefore  where  the  arbitration  committee  of  a 
friendly  society  proceeded  to  expel  a  member 
summarily  wttMut  first  making  a  charge 
against  him  in  the  manner  provided  by  the  rtdes  : 

£«Id,  that  he  could  bring  an  action  for  damages 
for  wrongful  expulsion. 

Judgment  of  the  court  below  c^med, 

Affbal  from  a  indgment  of  the  Court  of 
Appeal  (CollinB,  M.R.,  Stirling  and  Mathew, 
L.JJ.)  delivered  on  the  12th  May  1903,  affirming  a 
judgment  of  the  King's  Bench  Bivision  (Lord 
Alverstone  O.J.,  Wills  and  Ghaanell,  JJ.).  who 
had  affirmed  a  decision  of  Darling,  J.  at  chambers 
refusing  to  issue  a  writ  of  prohibition  to  the  judge 
of  the  County  Court  of  Carmarthenshire  holden 
at  Llanelly. 

The  action  was  brought  by  the  respondent 
against  the  appellants,  who  were  trustees  of  a 
friendly  society,  for  damages  for  his  wrongful 
expulsion  from  the  society. 

The  defendants  contended  that  by  the  pro- 
Tisions  of  sect.  68  of  the  Friendly  Societies  Act 
1896  (59  &  60  Yict.  o.  25)  the  decision  of  a  com- 
mittee of  the  society  expelling  the  plaintiff  was 
final,  and  that  the  court  had  no  jurisdiction  to 
hear  the  case. 

The  learned  County  Court  judge  held,  on  the 
authority  of  the  case  of  Paliser  v.  Dale  (76  L.  T. 
Bep.  14 ;  (1897)  1  Q.  B.  257),  that  he  had  jurisdic- 
tion to  hear  the  case. 

A  writ  of  prohibition  was  then  moved  for, 
and  refused,  aa  abore  mentioned,  the  judge  to 
whom  the  application  was  made,  and  the 
Divisional  Court,  and  the  Court  of  Appeal  holding 
that  the  case  was  governed  by  the  decision  in 
Paliser  v.  Dale. 

The  respondent  had  been  summoned  before  an 
arbitration  committee  of  the  society  to  answer  a 
charge  of  malingering  while  in  receipt  of  sick  pay. 
At  the  hearing  before  the  committee  a  charge  of 
fraud  was  made  against  him,  and  he  was  sum- 
marily expelled  from  the  society. 

Sect.  68  of  the  Friendly  Societies  Act  1896 
provides  that  "every  dispute  between  a  member 
and  the  so(^e^  .  .  .  shall  be  decided  in 
manner  directed  by  the  rules  of  the  society," 
and  that  the  decision  so  given  shall  be 
binding  and  conclusive  on  all  parties  without 
appeal,  and  shall  not  be  removable  into  any 
court  of  law,  or  restrainable  by  injunction. 

A.  T.  Lawrence,  E.C.  and  /.  Leslie  appeared 
for  the  appeUants,  and  contended  that  the  effect 
of  the  sbitute  was  ito  make  the  decision  of  the 
committee  conclusive,  and  that  the  court  had  no 
jurisdiction  in  the  matter,  at  all  events  until  the 
award  of  the  arbitration  committee  had  been  set 
aside.  The  decision  in  Paliser  v.  Dale  is  dis- 
tinguishable, or,  if  not,  it  was  wrongly  decided, 
and  should  be  overruled.    They  also  referred  to 

Prentice  v.  London,  33  L.  T.  Bep.  251 ;   L.  Bep.  10 

C.  P.  679; 
waits  V.  WeUs,  67  L.  T.  Bep.  316 ;    (1892)  2  Q.  B. 

225; 
Bache  t.  BilUngham,  69  L.  T.  Bep.    822 ;  (1894) 

1  Q.  B.  107. 

8.  T.  Evans,  E.C.  and  Ivor  Boxoen,  who 
appeared  for  the  respondent,  were  not  called  upon 
to  address  their  Lordships. 


At  the  oonclusimi  of  the  argument  for  !&» 
appellants  thdr  Lordships  gave  judgment  a» 
f oUowB  :— 

The  Lord    Chancellor    (Halsbury).  —  My- 
Lords  :  In  this  case  I  feel,  as  I  have  no  doubt  that 
all  your  Lordships  do,  tiie  extreme  inconveniano» 
of  allowing  disputes  between  friendly  sooietieB  andi 
their  members  to  come  into  a  court  of  law.    L 
feel  very  strongly  the  force  of  what  Mr.  Lawranoe 
said — namely,  that  we  must  not  insist  upon  a. 
minute  observance  of  the   regularity   of  forms- 
amongst  persons  who  naturally,  by  their  educa- 
tion and  opxwrtunities,  cannot  be  supposed  to  b» 
very  famiUar   with    legal   procedure,  and    may 
accordingly  make  slips  in  what  is  mere  matter  at 
form,  without  any  interference  with  the  subetaaoe- 
of  their  decisions.  I  should  be  anxious  myself,  as  I 
have  no  doubt  that  ail  your  Lordships  would  be^ 
to  give  every  effect  to  their  decisions.  On  the  other 
hand,  there  are  some  principles  of  justice  which  it- 
is  impossible  to  disregard,  and,  after  giving  evory 
credit  to  the  desire  on  the  part  of  this  arbitratioik 
court  to  do  justice,  I  think  it  manifest  that  they- 
proceeded   far  too  hastily  in   this    case;    aacU 
without  imputing  to  them  any  prejudice  or  any 
desire  to  do  wrong,  I  think  that  the  mode  in  which- 
the  whole  question  was  raised,  and  was  disposed 
of,  was  so  slipshod  and  irregular  that  it  might 
lead  to  injustice.    It  is  quite  possible  that  if  the- 
case,  instmd  of  being  disposed  of  in  the  summary 
way  in  which  it  was  disposed  of,  had  been  oon« 
sidered  by  them  somewhat  more  maturely,  and  not 
while   their  minds   were  inflamed    against    the- 
conduct  of  the  resx>ondent,  they  might  not  have- 
taken  the  extreme  measure  which  they  did  take. 
At  all  events,  treating  it  as  a  question  raised  in  a 
court  of  law,  we  cannot  say  that  this  charge  wa» 
a  charge  which  was  ever  made  against  the  respon- 
dent.   It  came  up  in  the  course  of  the  investiga- 
tion, and  they  then  and  there  proceeded  to  deal 
with  it  in  his  absence,  and  to  pronounce  a  verdict 
upon  it,  not  having  heard  him  except  in  the 
summary  way  alleged  by  theaiselves.    He  had. 
been  told  to  retire,  and  he  was  called  in,  not  for 
the  purpose  of  further  investigation,  not  for  the 
purpose  of  hearing  what  he  had  to  say  upon  the 
matter,  but  simply  to  be  told  that  the  result  of 
the  investigation  was  that  he  was  expelled-    Tha1> 
appears    to  me  to  be  a  course    of    procedure 
wluch,  as  a  matter  of  substance,  it  is  impossible  to 
support.    When  one  looks  at  what  the  course  of 
procedure  must  necessarily  be  to  justify  expul- 
sion, it  is  pointed  out  that  there  is  a  rule  which 
certainly  does   justify  expulsion,  but  with  tho- 
express  proviso  that  the  charge  has  been  made  as 
provided  by  the  rules.   In  this  case  the  charge  waa 
never  made  as  provided  by  the  rules,  and,  if  no- 
no  power  is  given  under  the  rules  to  expel  a 
member  except  upon  a  charge  made  and  tried 
according  to  the  rules,  there  is  no  power  to  expel 
in  a  case  like  this.    It  seems  to  me  that  under- 
these  circumstances  it  would  be  undesirable  to 
go  into    the   questions   which   were   raised   ia 
Faliser  v.  Dale  (ubi  sup.),  because,  in  my  opinion, 
this  most  important  principle  ought  to  be  brought 
home  to  the  minds  of  these  courts,  presided  over 
as  they  are  by  comparatively  uneducated  men, 
that  some  of  these  forms  are  matters  of   sub- 
stance, and  that  they  must  summon  s  man,  and 
give  him  time  to  consider  what  he  has  got  to  do, 
and  give  him  the  charge  against  him  in  writing. 
These  are  all  matters  of  substance,  and  not  mete 
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matters  of  form.  They  are  the  foundation  of  the 
subsequent  litigation  lietween  the  parties,  and,  if 
they  were  neglected  in  this  case,  it  appears  to  me 
that  there  -was  no  jorisdiotion  to  entertain  the 
-charge  at  that  time.  It  is  a  remarkable  thing 
that  when  the  seoretaiy  wrote  to  inform  the 
reapondent  of  his  expulsion,  he  put  into  his  letter 
that  which  shows  clearly  enough  what  in  his 
mind  was  necessary  in  order  to  establish  the 
charge,  because  he  states  in  plain  terms  that  the 
oharge  was  made  against  the  respondent  by  an 
officer  by  the  direction  of  an  arbitration  com- 
mittee, and  that  it  was  investigated,  and  that  he 
was  found  guilty.  I  do  not  impute  to  the  secre- 
-tary  any  intention  of  writing  what  was  false  when 
iie  wrote  that,  but  it  was  inaccurate.  It  shows, 
'howerer,  that  he  knew  what  the  regular  course  of 
procedure  ooght  to  have  been,  but  he  did  not 
jpursue  it.  The  result,  in  my  opinion,  is  that  the 
arbitration  committee  had  no  jurisdiction  to 
entertain  this  question,  and  under  those  cironm- 
atancea  I  think  that  the  County  Court  had 
jurisdiction  to  do  what  it  did,  and  therefore  this 
appeal  must  be  dismissed,  and  I  more  your  Lord- 
snips  a30ordingly. 

Lord  Bayet. — My  Lords :  I  desire  to  associate 
myself,  if  I  may  properly  do  so,  with  the  obser- 
Tations  which  were  made  by  Uie  Lord  Chancellor 
«t  the  commencement  of  his  judgment  as  to  the 
importance  of  upholding  these  domestic  tribunals 
of  friendly  societies,  and  not  lightly  interfering 
with  the  decisions  giren  by  them,  and  also  of  not 
•expecting  from  them  that  minute  and  exact 
-observance  of  regulations  which  one  would  expect 
in  the  ordinary  courts  of  law.  But  this  is  not,  in 
my  opinion,  a  question  of  irrmularity  or 
informality;  it  is  a  question  of  substance.  It 
as  a  serious  thing  to  expel  a  man  from  a  society 
of  which  he  has  been  a  member,  and  to  which  he 
has  paid  his  subscriptions,  for  a  long  period  of 
Tears ;  and  although  such  a  power  is  necessary 
for  the  due  administration  and  harmonious  and 
proper  working  of  the  society,  and  a  power  for 
that  purpose  is  therefore  properly  given  by  the 
Tulea,  it  ought  always  to  be  exercised  in  accord- 
-amoe  with  Quo  conditions  imposed  by  the  rules.  I 
-need  not  repeat  what  has  been  said  pointing  out 
that  in  this  case  the  rules  expressly  provide  that 
•expulsion  shall  only  take  place  on  a  charge  pro- 
perly made  according  to  the  rules.  It  is  not 
-contended  that  this  charge  was  properly  made 
-according;  to  the  rules,  bnt  it  is  said  that  it  may 
he  regarded  as  a  mere  informality  which  might 
be  set  right.  Bat  it  was  an  informality  wmch 
went  to  the  root  of  the  jurisdiction,  and  the 
•omission  to  follow  the  directions  of  the  rules  for 
preferring  charges  has  had  the  unfortunate  effect 
•of  making  the  resolution  which  was  come  to  for 
the  expulsion  of  the  respondent,  in  my  opinion, 
Altogether  invalid,  and  null  and  void.  Therefore 
I  think  that  the  County  Court  waa  properly 
•appealed  to  to  set  aside  that  reaolntion. 

Lord  Jaubs  or  Hesefobd. — My  Lords :  I 
concur. 

Lord  B0BBBT8ON. — ^My  Lords :  I  entirely  agree 
in  what  has  been  sMd  by  my  noble  and  leamnd 
friends.  The  Act  of  1896  has  not  given  carte 
blanche  to  the  tribunals  of  these  societies  to  pro- 
nounce decisions  which  shall  be  exempt  from 
examination  in  courts  of  law.  The  decisions  pro- 
tected from  review  are  constitutional  decisions — 


decisions  pronounced  according  to  the  rules  which 
are,  as  we  know,  registered  under  the  Friendly 
Societies  Acts.  Now,  the  rules  required  written 
notice  of  a  charge,  such  aa  the  one  with  which 
we  are  dealing  here.  In  proceedings  involving 
the  grave  issue  of  expulsion,  the  importance  of 
this  safeguard  stands  out  aa  salient.  What 
happened  in  this  case  shows  what  may  take  place 
if  tnis  rule  be  disregarded.  This  respondent, 
called  upon  to  answer  a  minor  accusation,  is,  on 
the  trial  of  that  charge,  then  and  there  accused  of 
another  and  graver  charge,  and  then  and  there 
expelled.  This  invasion  of  his  rights  most  clearly 
transcends  the  class  of  irregularities,  and  calls  for 
the  intervention  of  the  court. 

Order    appealed  from  affirmed,  and  appeal 
dismissed  toUh  costs. 

Solicitors  for  the  appellants,  Shaw,  Tremellen, 
and  Co.,  for  8.  Ward,  Dudley. 

Solictors  for  the  respondent,  Purkis  and  Co., 
for  H.  J.  King,  Wilton,  Salisbury. 


SuHicial  Committee  of  i^e  ^rl&g  Council. 

July  15  and  26. 

(Present:  The  Bight  Hons.  Lords  Datbt  and 

BoBEBTsoN,  Sir  Abthub  Wilson,  and  Sir  H. 

Tabchebbau.) 

City  of  Wellington  v.  Borough  of  Loweb 

HuTT.  (a) 

on  appbal  fbom  the  coubt  of  appeal  of 

new  ZEALAND. 

Law  of  New  Zealand — Munieipal  Corporations 

Act  1900,  •.  219—"  Ac^aoent "  borough. 
By  the  Municipal  Corporations  Act  1900  of  New 
Zealand,    s.    219,    where    the    eowneil    of    a 
borough   desires   to   eonstruet  a  public   work 
which  "  will  in  its  opinion  be  of  advaniage  and 
benefit  to  the  whole  or  any  eontiierahle  portion 
of  the  inhahUawts  of  an  adjaeenl  borough  or 
county  or  oOier  district,"  it  v%ay  obtain  an  order 
that  a  portion  of  the  cost  of  eonetruetion  shaU  be 
paid  by  such  other  local  authority. 
Held  {affirming  the  judgment  of  the  court  below), 
that  in  order  to  come  within  the  section  such 
"adjacent"    borough  or  district  need  not   be 
€LctuaUy  contiguous  to  the  borough  constructing 
the  work. 
Appbal  from  a  judgment  of  the  Court  of  Appeal 
of    New    Zealand    (Denniston,    Edwards,   and 
Cooper,  JJ.),  Stout,  C.J.  and  ConoUy,  J.  dis- 
senting, given  under  circumstances  which  appear 
fully  from  the  judgment  of  their  Lordships. 

Asquith,  K.C.  and  Bkerrett  (of  the  Colonial 
Bar^  appeared  for  the  appellants. 

Cohen,  EI.C.  and  T.  T.  Paine  for  the  respon- 
dents. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  conuder  their  judgment. 

July  26.  —  Their  Lordships'  judgment  was 
delivered  by 

Sir  Abthue  Wilson. — ^The  question  raised  by 
this  appeal  is  as  to  the  meaning  of  the  word 
"  adjacent "  as  used  in  sect.  219  of  the  Municipal 

(ft)  JtoporMd  by  0.  E.  Maldbn,  Baq.,  BuTl>tar«t-L»w. 
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CorporationB  Act  1900  of  N^ew  Zealand.  That 
section,  omitting  words  unnecessary  for  the 
present  purpose,  says :  "  la  any  case  where  the 
council  of  any  borough  desires  to  construct  .  .  . 
a  bridge  ...  in  any  position  that  will,  in  its 
opinion,  be  of  advantage  and  benefit  to  the  whole 
or  any  considerable  portion  of  the  inhabitants  of 
an  adjacent  borough  or  coonty  or  other  district, 
as  well  as  to  the  inhabitints  of  iti  own  district, 
and  where  it  is,  in  the  opinion  of  snch  council, 
reasonable  that  the  local  authority  of  such 
adjacent  district  should  oontribnts  to  the  C06t," 
the  council  may  iu  proper  manner  apply  to  the 
governor,  who  may  by  warrant  authorise  the  work 
to  be  done,  "  and  may  declare  that  a  proportion  of 
the  coat  thereof  to  be  mentioned  in  such  warrant 
shall  be  borne  by  any  other  local  authority."  The 
borough  of  Lower  Hutt  proposed  to  construct  a 
bridge  over  the  Hutt  river,  at  a  point  within  its 
own  boundaries,  and  gave  notice  to  the  city  of 
Wellington  of  its  intention  to  apply  to  the 
governor  for  power  to  construct  the  bridga,  and 
to  recover  a  proportion  of  the  cost  from  the  city 
of  Wellington,  alleging  that  the  case  fell  within 
the  section  which  has  been  cited.  The  city  of 
Wellington  opposed.  The  procedure  followed  in 
such  cases  was  parsned,  and  ultimately  the 
governor,  by  warrant  purporting  to  be  issued 
under  the  section,  authorised  the  construction  of 
the  bridge  by  the  borough  of  L3wer  Hutt,  and 
apportioned  20  per  cent,  of  the  cost  to  be  borne 
by  the  city  of  Wellington.  The  borough  of 
Lower  Hutt  claimed  payment  of  one  instalment 
of  the  20  per  cent,  of  the  cost  of  the  bridge.  The 
claim  was  resisted.  A  special  case  was  stated  for 
the  opinion  of  the  Supreme  Court,  which  was 
removed  by  order  into  the  Court  of  Appeal  for 
argument,  and  so  the  matter  came  before  the 
latter  court.  The  question  raised  by  the  special 
case  was  whether  the  one  borough  concerned  was 
adjacent  to  the  other  within  the  meaning  of 
sect.  219  of  the  Act.  It  is  enough  for  the  prr>8ent 
purpose  to  say  that  the  city  of  Wellington  does 
not  immediately  adjoin  the  borough  of  liower 
Hutt,  that  there  is  a  distance  of  over  six  miles 
between  their  boundaries,  and  that  three  other 
local  divisions,  Onslow  Borough,  Hutt  County,  and 
Fetone  Borough,  intervene.  A  majority  of  the 
learned  jadges  answered  the  question  raised  by 
the  case  in  the  affirmative,  holding  that  Wel- 
lington City  is  adjacent  to  Lower  Hutt  Borough 
within  the  meaning  of  the  section.  The  minority 
of  the  learned  judges  took  a  stricter  view  of  the 
meaning  of  the  word  "  adjacent,"  and  considered 
that  Wellington  City  cannot  be  called 
"  adjacent "  to  Lower  Hutt.  This  difference  of 
opinion  can  give  rise  to  no  surprise,  for  the 
question  is  one  of  difficnlty.  "  Adjacent "  is  not 
a  word  to  which  a  precise  and  uniform  meaning 
is  attached  by  ordinary  usa(,e.  It  is  not  confined 
to  places  adjoining,  and  it  includes  places  close 
to,  or  near.  What  degree  of  proximity  would 
justify  the  application  of  the  word  is  entirely  a 
question  of  circumstances.  There  is  not  much  in 
the  context  or  in  the  surrounding  circumstances 
to  throw  light  npon  the  sense  in  which  it  is 
employed  in  the  present  instance.  It  is  enough 
for  the  decision  of  this  appeal  to  say  that  their 
Lordshipii  could  not  properly  advise  His  Majesty 
to  'interfere  with  the  decision  appealed  against 
unless  thev  were  clearly  satisfied  that  the  view  of 
the  majority  of  the  learned  judges  as  to  the 


meaning  of  the  section  and  its  application  to 
the  present  case  was  wrong,  and  they  are  far 
from  being  so  satisfied.  Their  Lordships  will 
humbly  advise  His  Majesty  that  the  ^peal 
should  be  dismissed.  The  appellants  will  pay  th» 
costs. 

Solicitors  for  the  appellants,  Boaerman  and 
Forward. 

Solicitors  for  the  respondents,  Paines,  Blyth, 
and  Htixtable. 


July  U,  IS,  and  29. 
(Present:  The  Bight  Hons.  Lords   Datet  and 

BoBBBTSON,  Sir  AsTHUR  Wilson,  and  Sir  H. 

Taschbeeatj.) 
Pacific  Co-opbrativb  Steau  CoAt  Compant 

V.  Bailwat  Commissioners  of  Ne^jt  Soutk 

Wales,  (a) 

on  appeal  from  the  supreme  court  of 

new  south  wales. 

Law  of  New  South    Wales — Public    Worlce  Act 

1900,  $.  116— Compensation — Costs  of  arbitration- 

and  action. 

The  respondents  had  become  liable  to  pay  to  the 
appellants  compensation  for  preventing  them 
from  working  minerals  belonging  to  them,  and 
tendered  a  sum  which  the  appellants  refused 
to  accept.  The  matter  was  referred  to  arbxtra- 
tion  under  the  Public  Works  Act  1900  of  the 
colony,  and  the  arbitrators  awarded  a  sum 
smaller  than  the  appellants  claimed,  but  consider- 
ably larger  than  the  sum  which  the  respondents 
had  tendered.  The  respondents,  being  dissatisfied 
with  the  award,  gave  notice  that  they  desired  to 
have  the  compensation  settled  by  a  jury.  The 
jury  awarded  a  somewhat  smcMer  turn  than> 
the  arbitratori  had  awarded,  but  consider- 
ably more  than  the  respondents  had  originally 
tendered. 

Held,  that  under  sect.  116  (2)  (6)  of  the  Public 
Works  Act  1900  the  appellants  were  liable  for 
the  costs  of  the  action  and  also  of  the  airbitroHon' 
and  award. 

Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Court' 

of  New  South  Wales  (Stephen,  Owen,  and  Pring. 

JJ.)  setting  aside  a  judgment  in  favour  of  th<» 

appellants  with  costs. 
The  facts  are  set  out  in  the  headnote  above. 

and  in  the  judgment  of  their  Lordships. 

Cohen,  E.G.  and  T.  T.  Paine,  for  the  appellants^ 
contended  that  on  the  proper  construction  of 
sect.  116  of  the  Pablio  Works  Act  1900  the  appel- 
lants were  not  disentitled  to  their  costs.  To  compel 
them  to  pay  all  the  costs  of  the  action  and  the 
arbitration  would,  under  the  cironmstanoes,  be 
inequitable,  and  the  statute  should,  if  possible,  be 
so  construed  as  not  to  lead  to  such  a  result.    See 

Gr«v  V.  Pearson,  6  H.  L.  Cas.  61  r 

Sx  parU  Walton,  45  L.T.  Bep.  1 ;  17  Ch.  Div.  746 1^ 

Hill  V.  East  and  West  India  Dock  Company,  51 
L.  T.  Bep.  163 ;  9  App.  Cas.  448; 

Perry  v.  Bkinner,  2  M.  &  W.  471. 

Terrell,  K.C.  and  Vaughan  Hawkins,  for  the 
respondents,  argued  that  the  appellants  were 
deprived  of  their  costs  by  the  expresj  words  of 
the  statute.    "  The  sum  bo  awarded "  can  only 

(a)  Reported  by  0.  E.  UxLUiN,  Bk).,  liiRiiter-kt-Law, 
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mean  the  sum  awarded  bj  the  arbitrators.    They 
referred  to 

Caltdonian   Railway  Company  v.  North  Briliih 

Railway  Company,  6  App.  Ca3.  Ill  ; 
£x  parte  Coptland,  2  De  G.  M.  &  G.  914. 
Cohen,  E.G.  was  heard  in  reply. 

At  the  conolaaion  of  the  arguments  their 
liordahips  took  time  to  consider  their  judgment. 

July  29. — Their  Lordships'  judgment  was 
delivered  by 

Lord  RoBEBTSON. — The  question  raised  by  the 

S resent  appeal  is  whether  the  appellants  are  not 
able  in  the  costs  of  (1)  a  certain  arbitration,  and 
(2)  a  certain  action.  The  liability  asserted  against 
the  appellants  is  said  to  be  created  by  the  express 
terms  of  sect.  116  of  the  Pablio  Works  Act  1900 
of  New  Soath  Wales.  The  appellants  were  lessees 
of  coal  mines  in  New  South  Wales,  and  the 
respondents'  railway  came  to  be  constructed  in 
such  proximity  to  those  mines  that  the  respondents 
gave  the  appellants  notice  not  to  work.  It  is 
unnecessary  to  set  out  the  procedure  lead- 
ing up  to  this  notice,  all  that  is  relevant 
being  the  result — viz ,  that  the  respondents 
became  bound  to  pay  compensation  for  pre- 
venting the  appellants  from  working  the  minerals, 
and  tney  tendered  the  appellants  20002.  The 
appellants  having  refused  to  accept  this  sum, 
the  compensation  to  be  given  went,  under  the 
statute,  for  settlement  by  arbitrators.  Before  the 
arbitrators  the  appellants  claimed  25,0002.,  and 
were  awarded  18,4502.  The  respondents,  being 
dissatisfied  with  this  award,  and  desiring  to  have 
the  compensation  settled  by  a  jury,  gave  notice  to 
that  effect  to  the  appellants.  By  this  notioe  the 
appellants  were,  under  the  statute,  disabled  from 
enforcing  the  award  of  the  arbitrators,  and  had 
no  means  of  recovering  compensation  except  by 
an  action  in  the  Supreme  Court.  This  action 
accordingly  was  brought ;  the  case  was  tried  by 
Pring,  J.  anda  speciEd  jury,  with  the  result  that 
a  verdict  was  found  assessing  the  compensa- 
tion at  17,6091.,  being  less  by  8412.  than  the  award 
of  the  arbitrators.  The  appellants  signed  judg- 
ment for  17,6092.  and  costs  ;  but  the  Supi-eme 
Court,  on  the  28ch  Aug.  1903,  set  aside  tbe  judg- 
ment. The  sum  of  17,6092.  having  been  paid,  the 
only  question  is  as  to  coots,  including  both  costs 
of  action  and  costs  of  the  arbitration.  Now  the 
statute,  by  sect.  116  (2),  deals  with  the  question  of 
costs,  in  several  events,  and  the  respondents  main- 
tain that  head  (b)  ot  that  sub-section  is  in  terms 
applicable  to  this  case.  For  greater  clearness  the 
whole  of  sect.  116  is  here  set  out : 

Sect.  116  (1).  If  the  oompensatioii  awarded  by  tbe 
arbitrators  exceeds  the  Biun  of  three  hundred  pounds, 
and  either  party  is  digiatisfied  with  the  award  and 
desires  to  have  the  compensation  settled  by  a  jury,  and, 
within  foniteen  days  after  tbe  making  of  tbe  award  and 
notioe  thereof,  aignifiea  anoh  desire  by  notioe  in  writing 
to  the  other  party,  then  no  steps  shall  be  t&ken  to 
enforce  perfotmanoe  of  the  award,  but  the  party  olaim- 
iog  compensation  shall  proceed  by  action  in  the  Supreme 
Conrt,  in  the  usual  manner,  to  recover  from  the  oon- 
■traoting  anthority  the  compensation  to  which  he  may 
be  entitled  under  the  provisions  of  this  Act.  (2)  Upon 
tbe  trial  of  the  said  action,  if  tbe  verdict  is  (a)  for  a 
greater  sum  ttian  the  sum  previously  offered  by  the 
constraoting  anthority  and  awarded  by  tbe  arbitrators, 
all  the  ooits  of  tbe  ca'd  action  and  of  the  arbitration 
and  award  shall  be  borne  by  the  laid  constrnctiog 
•nthoti'y ;  (b)  for  a  less  sum  than  the  sum  so  awarded, 


all  the  costs  of  the  said  action  and  of  the  arbitration  and 
award  shall  bo  borne  by  tbe  claimant ;  (c)  for  the 
sum  awarded  by  the  arbitrators,  all  the  costs  of  the 
said  action  and  of  the  arbitration  and  award  shall  be 
paid  by  the  party  requiring  the  same  to  be  referred  to  a 
jory.  (3)  In  every  such  case  the  costs  of  the  arbitration 
and  award  shall  be  added  to,  and  be  recoverable,  as  tbe 
oostj  of  the  action. 

It  seems  to  their  Lordships  perfectly  clear  that 
by  "  sum  so  awarded  "  in  sub-sect.  (6)  is  meant 
simply  sum  "  awarded  by  the  arbitrators,"  those 
being  the  words  in  the  immediately  preceding 
context,  to  which  the  word  "so"  relates.  Their 
Lordships  find  it  impossible  to  introduce,  through 
the  word  "  so,"  the  words  "  previously  offered  by 
the  constructing  authority  and  "  which  occur  in 
head  (a).  The  sum  so  awarded  being  the  sum 
awarded  by  the  arbitrators  according  to  the  plain 
meaning  of  the  words,  there  is  an  end  of  the 
appellants'  case.  That  the  result  is  singular 
cannot  be  denied.  If  the  verdict  is  to  be  taken 
as  the  true  test  of  the  compensation  due,  tbe 
tender  of  the  respondents  was  inadequate,  and  it 
is  equally  clear  that  (apart  from  negotiation)  the 
appellants  had  no  means  of  getting  more  except 
by  going  to  the  arbitrators,  and,  when  the  respond 
dents  refused  to  pay  the  sum  awarded,  then 
raising  an  action  and  going  to  a  jury.  That  the 
appellants  should  bear  the  whole  costs  of  both 
proceedings  has  been  represented  with  much 
plausibility  as  surprising.  This  consideration, 
however,  cannot  be  allowed  to  operate  further 
than  to  induce  caution  in  accepting  the  interpre- 
tation which  involves  this  result.  Having  given 
due  weight  to  these  considerations,  their  Lord- 
ships find  the  language  of  the  statute  to  be 
unambiguous.  They  will  therefore  humbly  ad- 
vise His  Majesty  that  the  appeal  ought  to  he- 
dismissed  ;  and  the  appellants  will  pay  the  costs 
of  the  appeal. 

Solioitorn  for  the  appellants,  Paine»,  Blyth,  and 
Hwxtable. 

Solicitor  for  the  respondents,  George  M.  Light. 


July  14  and  Aug.  5. 
(Present:  The  Right  Hons.  Lords  Davby  and' 
RoBEBTSoir,  Sir  Abthub  Wilson,  and  Sir  H. 
Taschebbau.) 
Tobonto  Railway  Company  v.  Oobpobatiow 

of  Tobonto.  (o) 
on  appeal  fbom  thb  court  of  appeal  for 

ONTABIO. 

Law  of  Ontario  —  Atseaament  Aet  {Revised 
Statutes  of  Ontario  1897,  c.  224)— iJsal  estate— 
EUctrio  cars — Liability  io  assessment — Court 
of  Revision — Jurisdiction — Res  judicata. 

Cars  running  upon  a  system  of  electric  tramways 
are  not  liable  to  be  taxed  as  "  real  estate  "  or  as 
"fixtures,"  under  the  Assessment  Act  of 
Ontario. 

Judgment  of  the  court  below  reversed. 

Bank  of  Montreal  «.  Kirkpatrick  (2  Ont.  L.  Bep, 
113)  disapproved. 

The  jurisdiction  of  the  "  Court  of  Revision  "  under 
the  AssessTnent  Act  is  confined  to  the  question  of 
the  amount  of  the  assessment,  and  does  not 
extend  io  the  question  whether  the  property  is 
by  law  assessable  at  all.    Therefore  where  the 

la)  Beported  by  C.  E.  Mu-ssa,  Esq.,  B«rrlster«t-L»w. 
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tusetsment  it  ab  initio  a  nitUUy  they  have  no 
power  to  eonfirm  it  or  give  it  validity. 
Niclcle  V.  Donglas  (37  V.  C.  Q.  B.  51)  approved. 
Appkai.  from  a  judgment  of  the  Conit  of  Appeal 
for  Ontario  (Moss,  C.  J.,  Osier,  Maclennan,  Garrow, 
and  Maolaren,  JJ.),  who  had  affirmed  a  judg- 
ment of  Ferguson ,  J. 

The  question  was  whether  the  cars  used  \>y  the 
appellants  on  their  system  of  electric  tramways 
were  liable  to  be  taxed  as  real  estate  nnder  the 
Assessment  Act  (Revised  Sfcatntes  of  Ontario 
1897,  c.  224). 

The  courts  below  held  that  they  were  bonnd  by 
the  decision  in  the  case  of  Bank  of  Montreal  v. 
Kirkpatriek  (2  Ont.  L.  Bep.  113),  and  found  that 
thqr  were  liable. 

Ealdane,  K.C.  and  BieJmeU,  E.C.  (of  the 
Colonial  Bar)  argued  that  the  oars  were  not 
fiztnres,  and  were  not  real  estate,  nor  liable  to  be 
taxed  as  saoh.  The  decision  of  the  ReTision 
Court  affirming  the  assessment  is  only  limited  to 
the  amount  of  the  valuation.  It  has  no  jurisdic- 
tion to  decide  on  the  validity  of  an  assessment 
which  is  in  fact  illegal.  The  matter  is  sot  re« 
judicata.    They  refeired  to 

Cheat   Wettem  Railway    Company  r.   Roiut,   15 

U.  C.  Q.  B.  168  ; 
Toronto  Strett  Railway  Company  r,  Fleming,  37 

U.  C.  Q.  B.  116 ; 
NicKe  V.  Douytot,  35  V.  C.  Q.  B.  126 ;  37  U.  C. 

Q.  B.  51 ; 
Oovemore  of  Bristol  Poorr.  Wait,  1  A.  ft  E.  264 ; 
Oroenvelt  v.  BurwM,  4  lid.  Bajm.  571 ; 
£onii«U  T.  Btighton,  5  T.  B.  182 ; 
Weaver  v.  Price,  SB.*  Ad.  409  ; 
MOaard  v.  Caffin,  2  Wm.  Bl.  1330 ; 
City  oJLondmi  v.  Watt,  22  Sap.  Ct  Bep.  300. 
The  case  of  Bank  of  Montreal  v.  Kirkpatriek  (uhi 
■***P-)t  by  which  the  court  below  held  that  they 
-were  bound,  was  wrongly  decided.    See 

Wake  r.  Hall,  48  L.  X.  B«p.  834;  8  App.  Ca«.  195. 

Sobimon,  K.C.  and  FuUerton,  E.C.  (both  of  the 

■Colonial  Bar),  contended  that  the  decision  of  the 

Bevision  Court,  affirmed  on  appeal,  was  final,  and 

jnade  the  matter  re$  judicata.    See 

Ciuhing  v.  Dupuy,  42  L.  T.  Bep.  445;  5  App.  Cas. 

409; 
Niagara    Fall*  Btupention    Bridge    Company    v. 

Gardner,  29  U.  C.  Q.  B,  194  ; 
London   Mutual  Inmrance    Company  v.  City  of 
London,  11  Ont.  Bep.  592  ;  15  Ont.  App.  Bep.  629. 

'The  cars  are  of  the  nature  of  fixtures,  or  are 
constructively  affixed  to  the  real  estate,  and  are 
-assessable  as  such.  The  decision  is  in  accordance 
with  a  long  line  of  Canadian  decisions,  which 
-should  not  DC  disturbed.    See 

Luthington  v.  Bewsll,  1  Sim.  435. 

Bieknell,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Xordships  took  time  to  consider  their  judgment. 

Aug.  5. — Their  Lordships'  judgment  was 
delivered  by 

Lord  Davbt. — The  principal  question  on  this 
appeal  is  whether  the  cars  used  by  the  appellants 
on  their  system  of  electric  tramways  in  the  City 
of  Toronto  and  adjoining  municipalities  are  liable 
to  be  taxed  as  real  estate.  There  is  another  ques- 
tion whether  the  matter  is  res  judicata  between 
the  parties.  The  cars  are  the  ordinary  electric 
cars  used  on  electric  railways  and  receive  their 


motive  power  from  an  electric  cnrrent  passing 
through  an  overhead  trolley  wire.  The  power 
is  transmitted  to  the  motors  below  the  tincks 
by  means  of  a  wheel  at  the  end  of  a  trolley  pole 
on  the  top  of  the  car  body,  which  wheel  is  pressed 
up  against  the  trolley  wire  by  a  spring.  No  port 
of  the  car  is  of  course  fixed  in  any  sense,  either  to 
the  tram  rails  below  or  the  trolley  wire  above. 
The  Assessment  Act  which  was  in  force  in  the 
Province  of  Ontario  was  cap.  224  of  the  Revised 
Statutes  of  Ontario  1897.  By  sect.  39  (21  of  that 
Act  the  personal  property  of  the  appellant  company 
is  exempt  from  assessment ;  and  by  sect.  2  (9)  of 
the  same  Act  "  land,"  "  real  property,"  and  "  real 
estate  "  respectively  include  all  onildlngs  or  other 
things  erected  upon  or  affixed  to  the  load  and  all 
machinery  or  other  things  so  fixed  to  any  building 
as  to  form  in  law  part  of  the  realty.  By  the 
assessment  made  in  1901  for  1902  the  real 
property  of  the  appellants,  consisting  of  rails, 
polM,  tires,  wires,  cars,  and  other  plant  and 
material  being  part  of  its  railway  system  in  and 
upon  the  streets,  roads,  and  other  public  places 
and  elsewhere  in  the  City  of  Toronto,  was  assessed 
at  1,217,281  dollars.  It  is  admitted  that  the  oars 
in  question  are  included  in  this  assessment.  The 
council  of  the  respondents  in  June  1902  taxed  the 
appellaats  the  sum  of  8775  dollars  in  respect  of 
the  agreed  value  of  the  oars.  The  appellants 
refused  to  pay  this  tax,  and  commenced  the 
present  action,  in  which  they  claimed  a  declaration 
that  the  oars  were  personal  estate,  and  that  the 

SladntifFs  were  not  liable  for  the  above  sum  of  8775 
ollars,  and  an  injanotion  to  restrain  the  respon- 
dents from  taking  any  proceedings  for  the  oollec- 
tion  of  the  said  taxes.  The  respondents  pleaded 
that  in  1901  the  street  cars  were  legally  assessable 
as  real  estate  and  also  relied  on  a  decision  of  the 
Court  of  Appeal  dated  the  28th  June  1902  as 
r«*  judicata  between  the  parties.  The  action  was 
dismissed  by  Ferguson,  J.  and  an  appeal  from  his 
judgment  was  also  dismissed  by  the  Court  of 
Appeal  on  the  15th  May  1903.  The  present 
appeal  is  from  the  order  then  made.  No  reasons 
were  given  either  by  Ferguson,  J.  or  the  Court 
of  Appeal,  as  it  was  admitted  that  the  point  of 
law  as  to  the  assessability  of  the  cars  as  real 
estate  was  indistinguishable  from  thepoint  decided 
by  the  C  ourt  of  Appeal  in  the  previous  year.  That 
decision  appears  to  have  oeen  given  on  the 
authority  of  a  case  of  Bank  of  Montreal  v. 
Kirkpatriek  decided  by  the  same  Court  of 
Appeal  in  1901,  and  reported  2  Ontario  L.  B.  113. 
That  was  the  trial  of  an  interpleader  issue 
between  execution  creditors  of  an  electric  street 
railway  company  and  trustees  for  debenture 
holders  of  the  same  company.  The  property 
purporting  to  be  charged  by  the  debentures  in 
question  included  the  rolling  stock  of  the  com- 
pany, but  the  debenture  deed  was  not  duly 
registered  as  a  chattel  mortgage.  The  leamsd 
trial  judge  held  that  the  rolling  stock  was  an 
essential  part  of  the  railway,  the  latter  bmng 
useless  for  any  purpose  without  it,  and  therefore 
that  it  was  real  property  covered  as  such  by  the 
mortgage.  The  Court  of  Appeal  affirmed  this 
judgment.  Osier,  J.,  who  delivered  the  judgment 
of  the  court,  held  that  the  rolling  stock  of  the 
electric  railway  really  constituted  part  of  one 
great  machine  confined  to  a  particular  locality 
for  which  it  was  specially  constructed  and  fitted. 
Detached  from  the  rails,  he  said,  it  was  incapaUa 
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of  tiae,  and  upon  the  principles  laid  down  in  cer- 
tain -well-known  cases  on  the  law  of  fixtnres  he 
was  of  opinion  that,  as  regards  its  liability'  to  be 
taken  in  execntion,  it  may  properly  be  regarded 
as  part  of  the  oorpns  of  the  entire  machine, 
and  therefore  in  the  nature  of  a  fixtore  and  pass- 
ing with  the  land  over  which  it  ran.  In  their 
case  on  this  appeal  the  respondents  aabmit  that 
"  the  cars  are  so  actaallj  or  constrnctivelv  affixed 
to  land  or  buildings  as  to  render  them  real  pro- 
perty and  assessable  as  such,"  and  this  was  the 
point  argued  before  their  Lordships.  Kirk- 
pairit^B  case  is  not  a  direct  authority  in  this 
oase,  which  depends  on  the  construction  to  be  pat 
on  the  Assessment  Act,  but  the  court  below  evi- 
dently considered  that  the  reasons  given  for  the 
judgment  in  Kirlipairiek's  case  were  equally  applic- 
able to  the  present  one.  Their  Lordships  are 
always  disposed  to  treat  with  great  respect  an 
unanimous  decision  of  the  Court  of  Appeal  in 
Ontario  on  the  construction  of  one  of  their  own 
statutes ;  but  they  cannot  accede  to  the  argu- 
ment addressed  to  them,  or  adopt  the  reasoning  of 
Osier,  J.  in  Kirkpatrick's  oase  without  doing  vio- 
lence to  the  English  language  and  to  elementary 
principles  of  English  law.  It  does  not  appear  to 
them  to  advance  the  argument  to  describe  the 
appellants'  system  of  electric  traction  as  a  great 
machine,  or  by  any  other  metaphorical  expression. 
The  subject  of  assessment  is  not  the  appellants' 
^stem  or  undertaking,  but  only  that  part  of  it 
which  can  properly  be  described  as  real  estate 
The  cars  are  no  doubt  adapted  for  use  in  con- 
nection with  the  railway  and  trolley  wires,  but 
they  are  not  part  of  the  railway,  and  are  not 
fixed  in  any  sense  whatever  to  anything  which  is 
real  estate.  Their  Lordships  cannot  attach  any 
leg^  meaning  to  the  expressions  "  in  the  nature 
of  fixtures"  or  "constructively  affixed,"  except  as 
an  admission  that  the  articles  in  question  are  not 
in  fact  fixtures  or  actually  affixed.  They  are 
thei'ef  ore,  of  opinion  that  the  cars  remain  and  are 

Sersonal  estate  only  and  are  unassessable.  The 
ecision  of  the  Court  of  Appeal,  which  is  said  to 
be  res  judicata,  arose  out  of  a  proceeding  under 
the  sections  in  the  Assessment  Act  relating  to 
the  Court  of  Revision.  By  sect.  62  a  revision 
court  of  three  persons  is  constituted,  the  juris- 
diction of  which  is  defined  by  sect.  68  as  follows  : 
"  At  the  time  or  times  appointed  the  court  shall 
meet  and  try  all  complaints  in  regard  to  per- 
sons wrongfully  placed  upon  or  omitted  from 
"  the  roll,  or  assessed  at  too  high  or  too  low  a 
smn."  By  sects.  75  and  84,  there  is  an  appeal 
from  the  Court  of  Bevision  to  the  County  Court 
jndge,  or  where  a  person  has  been  assessed  to  an 
amount  aggregating  20,000  dollars,  to  a  Board 
consisting  of  the  judges  of  the  counties  which 
oonstititute  the  County  Court  district,  and  from 
that  Board  to  the  Court  of  Appeal.  The  Act 
provides  that  the  appeal  shall  be  heard  by  three 
or  more  judges  of  the  Court  of  Appeal,  and  the 
decision  of  such  judges,  or  a  majority  of  them, 
shall  be  final.  The  appellants  appealed  to  the 
Court  of  Bevision  against  the  assessment  of  1901 
on  the  ground,  amongst  others,  that  the  property 
enumerated  was  not  liable  to  assessment  as  real 
property.  The  Court  of  Bevision  dismissed  the 
M>pieal  and  their  decision  was  affirmed  by  the 
Cx>nnty  Court  judges  and  subsequently  by  the 
Court  of  Appeal.  It  appears  to  their  Lordships 
that  the  jurisdiction  of  the  Court  of  Bevision 


and   of   the   courts    exercising    the    statutory 
jurisdiction  of  appeal  from  tiie  Court  of  Bevision 
IB  confined  to  the  question  whether  the  assessment 
was  too  high  or  too  low,  and  those  courts  had  no 
jurisdiction  to  determine  the  question  whether  the 
Assessment     Commissioner    had    exceeded    his 
powers  in  assessing  property  which  was  not  by  law 
assessable.    In  other  words,  where  the  assessment 
was  ab  initio  a  nuUitjr  they  had  no  jurisdiction 
to  confirm  it  or  give  it  vaudity.    The  Order  of 
the  Court  of  Appeal  of  the  28ui  Jnne  1902  was 
not,  therefore,  the  decision  of  a  court  having  com- 
petent jurisdiction  to  decide  the  question  in  issue 
m  this  action,  and  it  cannot  be  pleaded  as  an 
estoppeL    This  point  was  not  argued  in  the  Court 
of  Appeal  in  the  present  case,  as  that  court  only 
followed    its  own  decision    in  the  appeal  from 
the  Bevision  Court  in  the  previous  year.    It.  is, 
therefore,  a   satisfaction  to   their  Lordships  to 
know  that  their  decision  is  in  accordance  with  the 
opinions  expressed  by  learned  judges  in  the  Court 
of  Appeal  tor  Ontario  and  in  the  Supreme  Court 
in  other  cases.    In  Nickle  v.  Douglas  (37  U.  C. 
Q.  B.  51)  the  exact  point  aroae.    The  appellant 
had   nnsnccessfnlly   appealed   to  the  Court  of 
Bevision,   and  it  was  held,  after  an  elaborate, 
examination  of  the  previous  authorities  in   the. 
English  and  Canadian  courts,  that  that  court  had 
no  jurisdiction  to  decide  any  question  whether 
particular  property  was  assessable,  and  also  that 
the  party  was  not  estopped  by  having  previously 
appealed  to   the   Bevision  Court.     In  London- 
MtUual  Insurance  Company  r.  City  of  London 
(15  Ont.  App.  Bep.  629)  the  decision  of  the  County 
Conrt  jndge  was  treated  as  final,  because  th^- 
question    was    within    the    jurisdiction    of    the 
asaeasor,   but  Hagarty,   C.J.   held    that    if    the 
property  had  not  been  assessable,  that  would  have 
shown  that  ah  initio  the  assessor  and  the  appellate 
tribunals  had  been  dealing  with  something  beyond 
their  jurisdiction  and  their  oonfirmation  of  the 
assessor's  act  would  go  for  nothing,  and  Faterson,. 
J.A.  expressed  himself  to  the  same  effect.    In  thfr- 
CUy  of  London  v.  Watt  and  Sons  (22  Sup.  Go. 
Can.  300)  bhe  Chief  Justice  said :  "  I  agree  with 
the  Court  of  Appeal  in  holding  that  the  65th 
section  of  the  Ontario  Assessment  Act  does  not 
make  the  roll  as  finally  passed  by  the  Court  of 
Bevision    conclusive    as    regards    question    of' 
jurisdiction.    If  there  is  no  power  conferred  by 
the  statute  to  make  the  assessment  it  must  be- 
wholly  illegal  and  void  ab  initio  and  confirmation 
by  the  Court  of    Bevision   cannot  validate  it.'^ 
Their  Lordships  will,  therefore,  humbly  advise. 
His  Majesty  that  the  Order  of  the  Conrt  of  Appeal 
for  Ontario  of  the  15th  May  1903   should  be 
reversed,  and  instead  thereof  a  declaration  should 
be  made  and  an  injunction  granted  as  claimed  by 
the    statement    of    claim,   and  the  respondents 
should  pay  the  costs  in  both  courts.    The  respon- 
dents will  also  pay  the  coats  of  this  appeal. 

Solicitors   for   the   appellanta,  Harrison   and 
Powell. 

Solicitors  for  the  respondents,  FreshfUlds, 
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July  22,  27,  and  Aug.  5. 
(Preeent :  The  Bight  Hons.  Lords  M^cnaohten, 
Davet,  Bobertson,  and  Likdley,  and  tiir 
Abthuk  Wileon.) 
Heslop    v.    Minister   of   Mines    for    New 
Zeaiand.  (a). 

ON  APPEAL  7B0M  THE  COURT  OF  APPEAL  OF 
NEW  ZEAI.AND. 

Law  of  New  Zecdand—Publie  Work*  Act  1894— 
Mining  Act  1898,  »«.  109,  233— CJatww  for  Com- 
pentaiion — Method  of  determining. 
The  effect  of  $ect.  233  of  the  Mining  Act  cf  1898  t< 
that  every  daim  for  compentaiion  in  respeet  of  a 
frodamation  made  under  »eet.  109  of  the  Act 
must,  if  Tiot  settled  by  agreement,  he  determined 
by  a  judge  or  magittrate,  and  cannot  be  treated 
a*  undisputed    under    sect.  44  of  the  PubUe 
Work*  Act  1894,  which  i$  incorporated  in  the 
Mining  Act,  even  if  no  notice  disputing  it  is 
served. 
Judgment  of  the  court  below  affirmed. 
Appeal    from    a    jadgment  of    the    Court   of 
Appeal    of   New  Zealand  (Denniaton,  Edwards, 
OonoUy,  and  Cooper,  JJ.},  who  had   reversed  a 
jadgment  of  Stoat,  O.J.  in  favoar  of  the  appel- 
lant, the  olaiaiant  in  the  proceedings. 

The  appellant  claimed  compensation  from  the 
Govemmeat  in  respect  of  lands  alleged  to  have 
been  injarionsly  afFected  by  the  isaoe  of  a  pro- 
clamation under  the  Mining  Act  1894  of  the 
colony,  permitting  mining  debris  and  waste  water 
from  mines  to  be  discharged  into  a  certain  river. 

The  facts,  which  were  not  in  dispute,  appear 
sufficiently  from  the  judgment  of  their  Lordships, 
in  which  the  sections  of  the  Act  upon  the  con- 
struction of  which  the  case  tamed  are  also  set 
out. 

Aiquith,  E.G.  and  Skerretl  (of  the  Colonial 
Bar)  appeared  for  tbe  appellant. 

Haldane,  KC,  H.  D.  BeU,  and  G.  B.  NoriheoU 
for  the  respondent. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

Aug.  5. — ^Their  Lordships*  jadgment  was  de- 
livered by 

Lord  LiNSLET. — The  question  raised  by  this 
appeal  tarns  on  the  constraction  of  some  sections 
of  the  New  Zealand  Mining  Act  1898,  which 
incorporates  Fart  3  of  the  New  Zealand  Public 
Works  Act  1894,  and  the  second  and  third 
schedules  thereto.  The  appellant,  Mr.  Heslop, 
claimed  compensation  under  the  Mining  Act  for 
lands  injuriously  affected,  and  having,  as  he  says, 
had  no  notice  that  his  claim  was  not  aldmitted,  he 
treated  it  as  undisputed,  and  obtained  judgment 
for  the  sum  claimed,  viz.,  392Z.,  under  the  pro- 
visions of  the  Public  "Works  Act.  The  Govern- 
ment contend  that  notice  was  given  him  that  his 
claim  was  not  admitted,  and  that  it  ought  to  have 
been  adjudicated  upon  as  provided  by  the  Mining 
Act,  and  that  the  jadgment  obtained  ought  to  be 
set  aside.  Stout,  C.J.,  has  decided  in  favour  of 
Mr.  Heslop,  but  the  Court  of  Appeal  have  taken 
s  different  view.  Hence  the  present  appeal. 
One  difficulty  in  the  case  is  raised  by  the  fact 
that  the  Public  Works  Act  is  adapted  to  a  pro- 
cedure somewhat  different  from  that  prescribed  by 
tbe  Mining  Act.    Only  one  claim  is  contemplated 

(a)  Baportad  by  0.  E.  Uau>ik,  Esq.,  Buriat«r-*t-Lav. 


by  the  Pablio  Works  Act,  whilst  the  Mining  Act 
requires  one,  aud  by  incorporating  the  Public 
Works  Act  suggests  another ; .  and  the  practice  ia 
to  send  in  two.  When  two  are  sent  in,  the 
question  is  raised  whether  the  first  or  the  second 
is  the  one  to  which  the  Pablio  Works  Act 
applies.  Both  courts  in  the  colony  agree  that 
two  claims  are  necessary  under  the  Mining  Act, 
and  although  their  Lordships  are  much  im- 
pressed with  the  argument  addressed  to  them  to 
the  effect  that  under  the  Mining  Act  only  one 
claim — viz  ,  the  first,  is  really  necessary,  they  are 
not  prepared  to  say  that  the  view  taken  in  the 
colony  on  this  point  is  erroneous.  If  one  clum, 
viz ,  the  first,  is  the  only  one  which  is  to  be  re- 
garded, then  the  course  taken  by  Mr.  Heslop  was 
dearly  wrong,  for  he  had  notice  that  his  first 
claim  was  disputed.  Their  Lordshipr,  however, 
will  assume  that  two  are  not  improper,  and 
that  if  two  are  necessary  the  second  is  the 
one  to  be  regarded.  Tbe  Mining  Act  1898 
(seots.  108  and  109)  in  effect  enacts  that  before 
any  proclamation  is  made  declaring  that  a  river  ia 
one  into  which  mining  debris  and  waste  water 
from  mines  may  be  turned,  an  application  for 
such  proclamation  must  be  made  to  the  Grovemor, 
and  be  publicly  notified.  Tbe  notice  requires  all 
persons  who  object  to  the  proclamation  beings 
made  to  send  in  full  particulars  of  sach  objec- 
tion, "  and  also  a  claim  in  the  prescribed  form 
setting  forth  full  particulars  of  all  compen- 
sation that  will  be  claimed  by  him  in  the  event 
of  such  proclamation  being  made,"  and  no 
one  who  omits  to  send  in  a  claim  as  thoa 
required  will  be  entitled  to  compensation. 
On  the  13th  Aug.  1900  a  notice  was  pub- 
lished that  application  had  been  made  for  a 
proclamation  that  mining  debris  and  waste  water 
from  mines  might  be  discharged  into  the  river 
known  as  the  Inangahua  Biver,  and  stating  that 
objections  were  to  be  sent  in  within  ninety  days. 
On  the  6  th  Nov.  1900  Mr.  Heslop  sent  in  hia 
claim  and  fall  particulars,  and  stated  that  in  the 
event  of  such  proclamation  being  made  he  should 
claim  3922.  in  respect  ot  some  building  allotments 
which  he  specified.  This  will  hereafter  be  referred 
to  as  his  first  claim.  On  the  13bh  Nov.  190}  he 
was  informed  that  his  claim  was  declined.  On 
the  1st  Aug.  1901  the  proclamation  was  issned. 
On  the  2lBt  of  the  same  month  Mr.  Heslop  wrote 
to  the  Under.  Secretary  of  the  Mines  Department 
declining  an  offer  of  702.  which  had  been  made  to 
him,  and  asking  that  his  claim  might  be  recon- 
sidered. On  the  10th  Sept.  he  received  an  answer 
that  more  would  not  be  given  him.  He  wrote 
another  letter  on  the  19th,  and  on  the  4th  Oct  he 
was  referred  to  the  answer  of  the  10th  Sept. 
Nothing  more  was  done  until  the  2nd  June  1902, 
when  Mr.  Heslop  sent  in  another  claim  (his 
second)  for  the  same  sum  as  before — viz.,  3922., 
in  respect  of  land  and  baildings.  The  land  here 
mentioned  omitted  some  of  the  allotments 
specified  in  the  first  claim,  and  the  mention  of 
buildings  was  new.  This  claim  was  made  lone 
after  the  expiration  of  tbe  ninety  days  mentioned 
in  the  notice  of  the  13th  Aug.  19O0.  On  the 
7th  July  1902  tbe  Under  Secretary  sent  to  the 
solicitors  of  Mr.  Heslop  and  a  number  of  other 
claimants  a  letter  acknowledging  the  receipt  of 
the  claims  which  they  had  sent  in,  which  had 
been  peisonally  handed  to  the  Minister  on  the 
4th  July.    No  further  notice  was  taken  of  these 
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claims ;  bat  the  solioitora  of  the  Minister  having 
been  informed  that  it  was  intended  to  treat  them  as 
nndispnted,  and  to  file  them  and  enter  np  judg- 
ment upon  them,  -wrote  to  Mr.  Heslop's  solicitors 
on  the  13th  Oct.  1902  remonstrating,  and  pointed 
ont  that  they  had  all  been  declined  shortly  after 
their  receipt.  The  claims  were  neTertheless  filed 
as  nndispnted,  and  judgments  were  entered  up  for 
the  full  amounts  claimed.  The  question  is  whether 
this  was  right.  The  Mining  Act  deals  specially 
witit  daims  rising  oat  of  the  authorised  pollutioa 
of  rivers,  and  sect.  112  provides  for  compensation 
for  such  cases,  and  the  claim  which  is  referred  to 
in  that  section  is  evidently  the  claim  referred  to 
in  sect.  109,  and  n;  quired  to  be  sent  in  before  the 
proclamation  is  made.  Sact.  113  puts  a  limit  on 
the  total  amoant  payable  in  respect  of  sach  claim. 
Sect.  114  contains  another  special  provision,  and 
sect.  115  says  in  effect  that,  subject  to  the  fore- 
going provisions,  all  claims  for  compensation 
against  the  Grown  rising  out  of  the  proclamation 
shall  be  "  assessed  and  disposed  of "  as  provided 
by  Fart  7.  Part  7  is  headed  "  Gompensation," 
and  begins  with  sect.  232.  Sects.  232  and  233  are 
as  follows : 

Seat.  232  (1).  Sabjeot  to  the  pTovi(ion«  heteinbefcie 
oontained,  all  olaima  against  Her  Majesty  for  oofflpen- 
■ation  in  reapect  of  any  matter  for  which  taoh  com- 
peniation  ia  expressly  provided  by  this  Aot,  wbtther  for 
the  valne  of  improvements,  the  taking  of  Isnd,  the  in  jnry 
to  land,  or  to  Tipatiaa  rights  or  otberwisa,  shali  be 
made  in  the  manner  provided  in  Fart  3  of  the  Pablic 
Works  Aot  1894.  and  the  2nd  and  3rd  schedules  thereto, 
as  modified  by  this  Aot,  nhioh  said  Part  3  and  the  said 
sohedu^es  shall  be  deemed  ta  be  Incorporated  with  this 
Aot,  but  for  the  purposes  of  such  incorporation  shall  be 
read  and  oonstrned  sabjeot  to  the  provisions  of  this  Aot. 
(2)  The  word  "  Minister  "  in  the  said  Fart  3  shall  for  the 
purposes  of  this  Aot  mean  the  Minister  of  Mines,  and 
not  the  Minister  for  Fublio  Works. 

Sect.  233  (1).  If  any  snoh  olaim  for  compensation  ia 
not  settled  by  agreement  between  the  olaimant  and  the 
Minister,  the  same  shall  be  beard  and  determined  by  a 
judge  of  the  Supreme  Court  if  it  exoeeds  2501.,  and  by  the 
magistrate  exeroisirg  jurisdiction  in  the  locality  where 
the  olaim  arose  if  ic  does  not  exceed  2501.  :  Provided 
that,  on  appUoatioa  in  this  behalf  by  either  ot  the  partiev, 
the  fnnolions  by  this  sub-seotion  conferred  npon  the 
judge  of  the  Supreme  Court  may  by  him  be  delegated  to 
a  judge  of  the  district  court.  (2)  Subject  to  the  pro- 
visions of  the  said  Part  3  relating  to  aasesaon,  1  he  judge 
or  magistrate,  as  the  case  may  be,  shall  be  deemed  to  be 
a  compensation  court  thereunder.  (3)  In  every  such 
olaim  the  Minister  shall  be  the  respondeat. 

Seat.  234  enacts  (inter  alia)  as  follows :  Every  claim 
for  compensation  shall  be  mide  in  writing,  addressed  to 
the  Minister,  and  except  when  by  this  Act  otherwise 
provided,  shall  be  served  on  him  within  the  period  ot 
twelve  months  from  the  date  when  the  same  arose,  or 
within  snoh  extended  period  as  a  judge  of  the  Supreme 
Court  by  order  may  allow ;  and  sect.  235,  That  no 
olaim  for  compensation  shall  be  allowed  unless  it  is 
made  and  served  in  the  manner  and  within  the  period  or 
extended  period  prescribed  by  this  A.ct. 

Their  Lordships  are  of  opinion  that,  having 
regard  to  the  clear  and  distinct  enactment  con- 
tained in  sect.  233,  every  claim  for  compensation 
in  respect  of  a  proolamation  tnade  under  sect.  109 
must,  if  not  settled  by  agreement,  be  determined 
by  a  judge  or  magistrate  as  directed  by  sect.  233, 
'  and  cannot  be  treated  as  undisputed  under 
sect.  44t  of  the  Public  Works  Act,  even  if  no 
notice  dispnting  it  is  served.  The  incorporation 
by  sect.  232  of   the  machinery  of  the  Public 


Works  Act  is  controlled  by  being  expressly  made 
subject  to  all  the  provisions  of  the  Mining  Act. 
The  words  at  the  end  ot  the  section  show  this, 
although  the  words  at  the  beginning  are  limited 
to  the  preceding  sections.  The  claims  for  com- 
pensation referred  to  in  sects.  232  and  233,  when 
made  in  respect  of  proclamations  authorising  the 
pollution  of  rivers,  are  the  claims  specially 
required  to  be  made  by  the  Mining  Aot,  and  not 
those  claims  which  are  only  reqaired  to  be  made 
by  the  Pablic  Works  Act ;  and  even  if  both  are 
necessary  the  summary  procedure  authorised  by 
sect  44  of  that  Act  is  quite  inconsistent  with 
sect.  233  of  the  Mining  Act.  Their  Lordships 
cannot  think  that  this  section  merely  alters  the 
court  which  under  sects.  49  and  54  of  the  Public 
Works  Act  is  to  decide  disputed  claims.  The 
language  of  sect.  233  is  too  wide  and  explicit  to 
be  so  limited.  Their  Lordships  will  therefore 
humbly  advise  His  Majesty  to  dismiss  this  appeal, 
and  the  appellant  must  pay  the  costs. 

Solicitors  for    the    appellant,    Blyih,   Button, 
Hartley,  and  Blylh. 

Solicitors  for  the  respondent,  Maekrell,  Maton, 
Godlee,  and  Qaineey. 


— « — 

COURT   OF   APPEAL. 

Titetday,  Aug.  9. 

(Before  Yauqhan  Williams,  Bombs,  ancT 

Gozens-Habst,  L.JJ.) 

Smith  v.  Law  Guarantee  and  Trust  Society 

Limited,  (a) 

APPEAL  from  THB  CHANCERT  DIVISION. 

Company— Debenture  Iruet  deed^Defieient  secu> 
rity — Payment  of  interett  and  principal — 
D^ault — Bealitation  of  teeuritiet — Appropria- 
tion by  payees  to  principal  and  interett— Income 
tax. 

The  truetees  of  a  debenture  trust  deed  were  thereby 
directed,  in  case  of  defaidt  by  the  trust  company 
which  created  it,  to  pay  the  principal  moneys 
and  interest  for  which  the  trust  company  should 
become  liable  under  its  debentures,  to  realise 
the  securities,  and  apply  the  proceeds  in  the  first 
place  in  or  towards  payment  of  aU  arrears  of 
interest  on  the  debentures,  and,  secondly,  in  or 
towards  payment  of  principal. 

The  trust  company  having  made  default,  a  diben- 
ture-holders'  action  was  brought,  and  an  order 
was  made  in  that  action  for  the  trusts  of  the 
debenture  deed  to  be  carried  into  execution. 
The  securities  were  gradually  realised. 

Under  numerous  orders  made  tn  the  action  certain 
sums  were  paid  to  tlie  debenture-holders  on 
account  both  of  interest,  after  deducting  income 
tax,  and  of  principal  and  interest  generally. 
The  realisation  having  been  practically  com- 
pleted, the  trustees  had  tn  their  hands  a  sum 
of  money  out  of  which  it  was  proposed  to  pay 
a  final  dividend  to  the  debenture-holders. 

Seld,  that  all  payments  hitherto  made  by  the 
trustees  on  account  generally  might  be  attributed 

(a)  Reported  by  E.  A.  SC3ATCBLSY,  Etq.,  Burlater-at-Law. 
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M  paym»nt$  on  oeeount  of  ptineipal ;  and  that 
no  ineonie  tax  wotdd  therefore  be  payable. 
•*   Order  of  Byrne,  J,  (90  L.  T.  Bep.  659)  varied. 

Bt  a  troat  deed,  dated  the  29t;h  Jane  1892,  and 
made  between  the  Jarvis  Conklin  Mortgrage  Trust 
Company  of  the  one  part  and  the  Law  Gaarantee 
and  Trust  Society  Limited  of  the  other  part,  a 
security  was  created  in  favour  of  the  society  upon 
property  of  the  company  to  secure  the  principal 
moneys  and  interest  for  which  the  company 
shoold  become  liable  under  its  debentures. 

By  this  deed  provision  was  made  by  clause  9 
for  realisation  in  case  of  default,  and  by  clause  II 
it  was  provided  that  the  society,  as  the  trustees 
of  the  deed,  should  hold  the  money  to  arise  under 
clause  9  from  the  realisation  of  securities  appro- 
priated for  each  series  of  debentures  upon  trust 
thereout,  after  payment  of  costs,  expenses,  and 
remuneration,  to  apply  the  residue,  first,  in  or 
towards  payment  of  all  arrears  of  interest  remain- 
ing unpaid  on  the  debentures  of  such  series; 
49eoondly,  in  or  towards  payment  of  the  debenture- 
holders  of  such  series  pari  pobtu,  in  proportion  to 
the  debentures  of  such  series  held  by  them 
respestively,  and  without  any  preference  or 
priority  on  account  of  priority  of  issue  or  other- 
wise howsoever,  of  all  principal  moneys  due  on 
such  debentures,  and  that  whether  the  same 
principal  moneys  shoald  or  should  not  then  be 
payable  according  to  the  tenor  of  the  same  deben- 
-tures ;  and,  thiraly,  to  pay  the  surplus  of  such 
moneys  to  the  company  or  its  assigns. 

Clause  13  was  as  follows  : 

Upon  any  payment  under  clanse  11  hereof  to  the 
regiatered  holder  of  •  debenture  on  aoooont  of  the  prin- 
oipal  moneys  or  interest  thereby  aecored,  the  tmateea 
slnll  be  entitled  to  require  the  produotion  of  any  deben- 
^nies  in  respeot  of  wUdh  they  are  malring  payment  to 
the  holder  of  any  principal  money  or  intereit  thereby 
eeonred,  and  the  tmsteee  shall,  in  the  event  of  produo- 
tion, oaose  a  memorandnm  of  the  amonnt  and  date  of 
payment  to  be  indoraed  thereon,  bat  the  reoeipt  of  the 
ragistered  holder  of  eaoh  of  the  debentnrea,  or  in  the  case 
ot  Joint  holders  of  any  one  of  the  registered  joint 
holders,  as  regarda  the  prinoipal  money  expressed  to  be 
thereby  aeonred,  and  the  delivery  to  the  tmateea  of  each 
of  the  interest  conpona  as  regards  the  interest  therein 
mentioned,  shall  be  a  good  diaoliarge  to  the  tmateee, 
who  shall  be  entitled  in  their  reasonahle  diaoretion  to 
diapenae  with  the  prodnotion  of  the  debentnre  npon  a 
proper  indemnity  being  given,  bnt  ahall  not  be  entitled 
to  dispenae  with  the  prodnotion  of  the  conpona. 

By  clause  14  the  company  were  to  pay  the 
prinoipal  moneys  and  interest  secured  by  the 
debentures  in  accordance  with  the  tenor  thereof 
respectively. 

By  the  judgment  in  this  action,  dated  the  8th 
Dec.  1893,  the  society  undertaking,  until  further 
order,  not  to  part  with,  or  dispose  of,  without  the 
leave  of  the  court,  any  of  the  securities  still  in 
their  hands  in  England,  or  which  should  there- 
after come  to  their  hands  in  England,  comprised 
in  the  trust  deed,  it  was  declared  that  the  mort- 

fage  debentures  of  the  series  "  C  "  constituted  a 
rst  charge  npon  all  property  and  effects  com- 
prised in  the  deed,  and  that  the  trusts  of  such 
deed  ought  to  be  performed  and  carried  into 
execution ;  and  the  usual  accounts  and  inquiries 
in  a  debenture-holders'  action  were  directed,  the 
first  being  on  account  of  what  was  due  for  prin- 
cipal and  interest  to  the  holders  of  the  "  C  "  series 
of  debentures. 


By  an  order  of  the  6th  Aug.  1894  it  was  ordered 
that  the  society  should  be  at  liberty  to  pay  2  per 
cent,  on  the  amount  of  the  debentures  of  the  "  C  " 
series  on  account  of  interest  in  arrear. 

By  an  order  of  the  2nd  April  1895  it  was 
ordered  that  the  society  should,  out  of  the  funds  in 
their  hands  to  the  credit  of  income,  pay  on  actsoont 
of  arrears  of  interest  due  on  debratures  a  further 
dividend  of  2  per  cent,  on  the  capital  amount  of 
the  debentures ;  and  that  the  trustees  should  be 
at  liberty  to  pay  the  income  tax  thereon,  and  on 
the  last  payment  under  the  order  of  the  6th  Aog. 
1894. 

These  orders  were  duly  acted  upon  and  pay* 
mente  made  accordingly. 

The  certificate  was  filed  on  the  24tli  April 
1895,  whereby  it  was  found  that  there  was  due  to 
the  holders  of  the  "  C "  debentures  the  sum  of 
123,0002.  for  principal,  and  a  sum  of  8702L  68.  5<I. 
for  interest,  calculated  up  to  the  1st  Oct.  1894. 

This  date  was  the  last  half-yearly  date  prior  to 
the  making  of  the  certificate  for  payment  of 
interest  under  the  debentures. 

The  schedule  to  the  certificate  sliowed  the 
names  of  the  then  holders  of  the  debentures,  and 
the  amounts  respectively  due  to  them  for  principal 
and  interest  to  the  same  date. 

In  pursuance  of  an  order  of  the  14th  Jnne  1895, 
a  farther  sum  was  paid  on  account  of  interest, 
income  tax  being  dnly  deducted  and  paid  by  the 
society. 

On  the  15th  June  1896.  upon  a  summons  taken 
out  by  the  plaintiff,  which  came  before  the  judge 
in  chambers  personally,  an  order  was  made  whereby 
it  was  ordered  that  the  society  should  be  at  liberty 
out  of  the  cash  in  their  hands  to  pay  the  balanoe 
of  interest  found  due  on  the  1st  Oct.  1894  by  the 
chief  clerk's  certificate,  and  then  out  of  any 
surplus  to  pay  a  dividend  of  1  per  cent,  on  account 
of  what  was  due  on  the  debentures. 

In  fact,  under  this  order  the  actual  amoont 
paid  in  respect  of  interest  appeared  to  have 
exceeded  (with  the  amounts  previously  paid)  tiie 
amount  found  due. 

Income  tax  was  duly  paid  on  this. 

By  an  order  of  the  21st  July  1897  it  was  ordered 
that  the  society  should  be  at  liberty  ont  of  cash 
in  hand  to  pay  a  dividend  of  10  per  cent.,  caico- 
lated  on  the  face  value  of  the  debentures,  on 
account  generally  of  what  was  due  on  the  deben- 
tures for  principtd  and  interest,  and  having  regard 
to  the  fact  that  the  registers  of  the  company  had 
been  removed  to  New  York  and  were  not  open  to 
inspection,  and  having  regard  to  the  chief  derk^s 
certificate  and  to  the  notices  received  by  the 
society  ot  devolution  of  inteneat  in  debentures 
since  the  certificate,  the  society,  as  the  trustees, 
were  to  be  at  liberty  to  continue  to  make  such 
payments  to  the  debenture-holders  mentioned  in 
certain  lists  therein  referred  to. 

Further  orders  were  from  time  to  time  subae- 
quently  made  on  similar  terms  to  that  last  men- 
tioned; and  in  all  there  had  been  paid  to  the 
debenture-holders  a  sum  of  104,5502.  on  account 
generally  of  principal  and  interest.  These  moneys 
arose  from  realisation  from  time  to  time  of 
securities  included  in  the  trust  deed  by  the 
society. 

In  April  1897  there  was  a  dividend  paid  direct 
from  the  general  assets  of  the  company  nnder  an 
American  decree  without  any  express  direction 
as  to  its  application  for  principal  or  for  intwest. 
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The  lealiaation  had  now  been  completed,  except 
to  an  amonnt  which  was  not  likely  to  exceed  40002., 
and  the  societr,  as  the  trasteea,  had  in  hand  a  sum 
of  about  19002. 

It  was  estimated  that  the  final  cUvidend  avail- 
able for  the  debentnre-boldera  would  probably 
not  exceed  5  per  cent.,  oalcolated  on  the  face  value 
of  the  seonritiea,  and  it  was  also  admitted  that  if 
the  whole  of  the  past  payments  which  had  been 
made  generally  on  account,  and  any  further  sums 
available  for  the  debentare-holder8,were  attributed 
and  applied  solely  in  payment  of  principal,  they 
would  be  insufficient  to  discharge*  the  whole 
amount  thereof. 

The  Inland  Revenue  Gommissioners  claimed 
income  tax  on  all  the  amounts  paid  generally  on 
account  of  principal  and  interest. 

Thereupon  a  summons  was  taken  oat  by  the 
society  asking  for  the  direction  of  the  court  as  to 
whether  the  payments  already  made  by  them  to 
the  holders  of  the  "  G  "  debentures  on  account 
under  the  order  of  the  court  of  the  15th  June 
1896  (so  far  as  it  directed  a  payment  of  1  per 
cent.)  and  under  the  orders  of  and  subsequent 
to  the  2l8t  July  1897,  and  any  further  payments 
to  be  made  not  exceeding  in  all  the  principal 
moneys  secured  by  the  debentures,  were  to  be 
treated  as  payments  in  respect  of  capital,  or 
whether  any  and,  if  any,  what  parts  thereof  ought 
to  be  treated  as  payments  in  respect  of  interest, 
and  whether  any  and,  if  any,  what  provision  ought 
to  be  made  for  income  tax  thereon. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Byrne,  J.  in  July 
and  Nov.  1903,  when  his  Lordship  reservnd  judg- 
ment. 

On  the  12th  Feb.  1904  his  Lordship  delivered 

Sdgment,  in  which  he  decided  that  all  payments 
therto  made  by  the  trustees  on  account 
generally  might  be  attributed,  at  the  option  of 
the  payees  as  between  themselves  and  the  trus- 
tees at  their  election,  as  payments  on  account  of 
principal  or  intorest,  without  prejudice  to  any 
question  whether  or  not  such  payments  should  b« 
treated  in  the  hands  of  the  payees  as  principal 
or  interest ;  and  that  income  tax  would  be  payable 
upon  so  much,  if  anything,  as  should  be  paid  to 
debenture-holders  as  for  interest. 

Minutes  of  the  order  as  finally  settled  were  as 
follows : 

"  The  court  declares  that  all  payments  hereto- 
fore made  by  the  applicants  to  the  holders  of  the 
debentures  of  the  '  G '  series  in  the  defendant 
company  '  on  account  generally '  of  what  was  due 
thereon  ought  to  be  attributed,  at  the  option  of 
the  holders  of  the  said  debentures  as  between 
themselves  and  the  applicants,  as  payments  on 
account  of  principal  or  of  interest,  and  no  income 
tax  is  payable  in  respect  of  so  much  thereof  as  is 
attributed  to  capital;  but  this  declaration  is 
without  prejudice  to  the  question  whether 
or  not  such  payments  or  any  part  or  parte 
thereof  ought,  in  the  hands  of  the  persons  to 
whom  paymente  have  been  made,  to  be  treated 
as  capital  or  interest.  And  in  case  any  of  the 
holders  of  the  said  debentures  shall  elect  to  treat 
the  said  paymente  heretofore  made  '  on  account 
generally  '  of  what  was  due  on  the  said  debentures 
as  having  been  made  in  discharge,  first,  of  interest 
then  due  and  as  to  the  balance  in  discharge  of 
capitel,  let  an  account  be  token  to  ascertein  how 
much   out  of   the  amounts  paid  'on   account 


generally '  as  aforesaid  ought,  in  accordance  with 
such  election,  to  be  treateid  as  having  been  paid 
in  respect  of  interest,  and  how  much  in  respect  of 
capital ;  and  out  of  any  moneys  now  or  hereafter 
to  become  distribnteble  in  respect  of  the  said 
debentures  whose  holders  should  have  so  elected, 
let  the  applicante  first  pay  the  income  tex  pay- 
able in  respect  of  the  amounte  found  to  have 
been  paid  in  respect  of  interest  as  aforesaid. 
And  it  is  ordered  that  subject  as  aforesaid  any 
moneys  now  or  hereafter  to  become  distributable 
amongst  the  holders  of  the  aaii  debentures  of  the 
'  C '  series  in  the  defendant  company  may  be  paid, 
at  the  option  of  the  holders  of  the  debentures  as 
between  themselves  and  the  applicante,  on  account 
of  principal  and  interest,  but  so  that  (inclusive  of 
paymente  already  made  on  account  of  principal) 
no  more  than  20«.  in  the  pound  be  paid  on  account 
of  principal  secured  by  any  of  the  said  deben- 
tures ;  and  income  tax  is  to  be  paid  on  such  part 
thereof  (it  any)  as  shall  be  payable  on  account  of 
interest." 

From  that  order  the  Gommissioners  of  Inland 
Bevenne  now  appealed. 

Vaitghan  Hawkins  (Sir  Edward  Car$o»,  S.-G. 
with  him),  for  the  appellante,  referred  to 

London   County   Council  v.  Attomey-Oeneral,  83 

L.  T.  Bep.  605  ;  (1901)  A.  C.  26  ; 
Bowgr  V.  ilarru,  Cr.  &  Ph.  351 ; 
Inooma  Tax  Aot  1853,  lohed.  D  ; 
Castoms  and  Inland  Bevenne  Aot    1E88,  s.  24,. 
aob-i.  3. 
Levett,   K.G.  and  A.  d-Bedeett  Terrell  for  the 
plaintiff  in  this  action. 

H.  Whitton,  a  debenture-holder  having  liberty 
to  attend,  appeared  in  person,  and  supported  the- 
argument  addressed  on  behalf  of  the  plaintiff. 

Ward  Coldridge,  for  another  debenture-holder, 
and  E.  Beaumont,  for  the  society,  took  no  part  in 
the  argument. 

Vaitghan  Hawkins  replied. 

Vauqh  AN  Williams,  L.  J. — ^This  is  a  somewhat 
difficult  case  to  deal  with,  because  it  is  a  little  diffi- 
cult  to  ascertain  for  certtdn  what  the  view  of  the 
court  was  when  it  made  the  several  orders  which 
have  been  referred  to  in  the  argumente  here. 
But  the  real  question  which  we  have  to  decide  is 
a  question  which  has  to  be  determined  principally 
in  reference  to  two  orders  of  the  15th  June  1896 
and  the  !?lst  July  1897.  The  question  is  whether 
we  ought  to  treat  the  payments  made  under  those 
two  orders  as  payments  made  on  the  basis  of 
clause  11  of  the  debenture  trust  deed,  or  whether 
we  ought  to  treat  those  orders  as  orders  given 
outeide  the  provisions  of  clause  11.  I  had  Mtter 
first  read  what  clause  11  says.  [His  Lordship 
read  that  clause,  and  continued :]  I  do  not  think 
that  it  is  in  any  wa^  disputed  by  the  respondente 
here,  that  if,  according  to  the  true  construction  of 
the  orders  to  which  I  have  referred,  the  same  must 
be  taken  as  ordering  payments  on  the  basis  of  the 
provisions  of  clause  11,  this  appeal  ought  to 
succeed.  But  the  whole  question  is  whether  one 
ought  to  treat  those  orders  as  being  orders  made 
upon  the  basis  of  the  traste  as  defined  by  clause  11. 
It  is  as  well  now  to  read  the  order  of  the 
15th  June  1896.  It  is  very  short.  [His  Lordship 
read  that  order,  and  continued :]  Then  there  is 
the  order  of  the  21st  July  1897,  which  is  as 
follows :      [His  Lordship  read  that  order,  and 
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continued :]  I  may  as  well  at  once  dispose  of  one 
argument.  The  order  of  the  15th  June  1896, 
although  it  is  an  order  expressly  giving  liberty 
to  pay  out  of  the  cash  in  hand  the  balance  of 
interest  found  to  be  due  on  the  1st  Oct.  1894  by 
the  chief  clerk's  certificate  does  not  in  fact  make 
any  provision  for  the  deduction  of  income  tax. 
Therefore  any  argument  that  is  based  upon  the 
omission  to  make  provision  for  the  deduction  of 
income  fax  clearly  is  fallacious.  Having  read 
those  two  ordera,  I  wish  to  mention  what  was  the 
state  of  things  anterior  to  the  drawing  of  those 
orders.  In  the  first  place,  there  was  the  judg- 
ment in  the  action,  which  begins:  "And  this 
court  doth  declare  that  the  trusts  of  the  said 
deed  of  trust  of  the  29th  June  1892  "—that  is,  the 
debenture  trust  deed — "ought  to  be  performed 
and  carried  into  execution,  and  doth  order  and 
adjudge  the  same  accordingly  "—so  far  that  harmo- 
nises with  the  proposition  that  clause  11  ought 
still  to  have  effect  given  to  it — "  And  it  is  ordered 
that  the  following  accounts  and  inquiries  be  taken 
and  made — that  is  to  say :  (1)  An  account  of  what 
is  due  for  principal  and  interest  to  the  plaintiff 
and  all  other  holders  of  the  '  G  '  series  of  deben- 
tures ;  (2)  an  inquiry  as  to  what  the  property  and 
effects  now  subject  to  the  trusts  of  the  said  trust 
deed  dated  the  29th  June  1892  consist  of ;  (3)  an 
account  of  the  property  and  effects  coming  or 
nhich  may  come  into  the  hands  of  or  received  by 
the  defendants  the  Law  Guarantee  and  Trust 
Society  Limited,  or  by  any  other  person  or  persons 
by  the  order  of  or  for  the  use  of  the  said  defen- 
dants as  trustees  of  the  deed  of  trust  dated  the 
29th  June  1892,  distinguishing  in  such  account 
between  capital  and  income."  So  up  to  that  time 
one  has  the  order  for  this  inquiry  to  be  taken 
distinguishing  capital  from  income.  Then  follows 
the  order  on  further  consideration,  which  is  dated 
the  2nd  July  1895.  When  one  looks  at  that,  one 
first  finds  that  there  is  an  order  made  in  respect 
of  costs  which  my  brethren  tell  me — I  know 
nothing  about  it — is  an  order  which  would  only  be 
made  it  it  was  present  to  the  court  that  there 
was  an  insolvency  and  that  the  securities  were 
insufiScient  to  meet  the  principal.  Then  when  one 
goes  on  to  the  order  on  further  consideration,  one 
finds  that  the  inquiry  with  regard  to  which  it  was 
said  there  was  to  be  a  distinction  in  the  account 
between  capital  and  income  drops  out.  It  seems 
to  me  that  it  is  impossible  to  doubt  that  it  drops 
out  because,  having  regard  to  the  insolvency  and 
having  regard  to  the  fact  that  there  was  not 
enongn  to  pay  the  principal,  it  really  was  quite 
unnecessary  and  was  a  useless  expense  to  have  a 
further  account  taken  which  should  distinguish 
between  capita]  and  income.  That  being  so,  what 
farther  provision  is  made  P  The  further  provision 
is  that  the  trustees  are  to  be  at  liberty  from  time 
to  time  to  apply  as  to  the  distribution  between  the 
debenture-holders  in  the  certificateof  theohief  clerk 
named,  and  any  person  claiming  under  or  through 
them,  of  any  money  for  the  time  being  in  their 
hands  as  trustees  of  the  trust  deed,  and  there  is  a 
general  liberty  to  apply.  I  think  I  have  now 
been  through  all  the  matters  which  go  to  assist 
one  in  construing  the  two  orders  of  the  15th  June 
1896  and  the  21st  July  1897.  I  want  to  say  this  : 
I  suppose  it  would  not  be  denied  that,  if  it  was 
present  to  the  learned  judge  before  whom  this 
matter  came  that  it  was  perfectly  hopeless  to 
expect  the  payment  of  the  principal  in  full,  it 


would  be  open  to  the  learned  judge  to  make  an 
order  under  which  he  might  direct  the  moneys  to 
be  paid  and  distributed  on  account  of  principal. 
To  that  extent  clause  11  would  cease  to  apply. 
The  fact  of  the  matter  is,  as  I  read  it, 
clause  11  is  a  clause  so  drawn  that  it  is  only 
intended  upon  the  face  of  it  to  be  applicable  so 
long  as  there  is  solvency — that  is  to  say,  so  long 
as  there  is  enough  to  pay  the  principEd  and  some- 
thing beyond.  Here  we  have  had  the  affidavits 
read  to  us  which  brought  the  insolvency  or 
alleged  insolvency  to  the  notice  of  the  court.  The 
figures  are  not  such  as  strike  one  that  the  defi- 
ciency would  amount  to  anything  like  a  total  loss 
or  approximate  to  total  loss.  That  is  to  say, 
87  per  cent,  available  immediately,  and  a  smdl 
sum  beyond  which  would  eventually  come  up  to 
94  per  cent.  Therefore,  in  all  probability,  at  the 
moment  when  these  orders  were  made,  all  that 
could  be  said  was  that  it  was  then  extremely 
probable  that  there  would  be  a  deficiency  in 
the  securities  such  as  would  make  it  impossible 
to  pay  the  principal  at  the  rate  of  20«.  in  the 
pound,  and  that  under  the  circumstances  it 
would  probably  be  better,  instead  of  making  any 
definite  order  at  the  moment,  to  leave  the  moneys 
unappropriated.  It  obviously  in  that  state  of 
oircnmstances  would  have  been  against  the 
interest  of  the  debenture-holders,  and  against  the 
interest  of  everybody  concerned,  to  make  an  order 
that  the  moneys  paid  should  be  distributed  as 
and  for  interest.  On  the  other  band,  having 
regard  to  the  affidavits,  it  might  not  be  desirable 
immediately  to  make  a  payment  on  account  of 
principal.  It  seems  to  me  that  in  this  state  of 
things  these  orders  of  the  15th  June  1896  and 
the  2lBt  July  1897  were  made.  The  case  is 
really  not  like  a  case  in  which  there  has  been 
simply  a  payment  on  account,  generally  by  a 
mortgagor  to  a  mortgagee  without  any  appro- 
priation, which  no  doubt  would  fall  within  the 
decision  in  Bower  v.  Marrii  (Or.  &  Ph.  351),  which 
was  cited  to  us  by  Mr.  Yaughan  Hawkins.  But 
this  is  a  case  in  which  it  may  be — I  do  not  con- 
sider for  the  moment  whether  it  is  so— that  the 
court  deliberately,  made  the  order  in  such  a  way 
that  the  payment  should  not  be  immediately 
appropriated.  Of  course,  if  the  payments  had 
been  made  simply  generally  on  account,  it  might 
very  well  be  said,  as  Mr.  Yaughan  Hawkins  said, 
that  the  case  of  Boukt-t.  Marrit  (ubt  tup.)  woold 
apply.  In  my  view,  taking  all  these  circam- 
stancea  into  consideration,  I  t£ink  that  we  ought  to 
read  these  orders  as  orders  made  deliberately,  not 
appropriating  the  money  at  all,  but  withholding 
any  appropriation  until  there  should  be  a  farther 
application  to  the  court,  and  giving  liberty  to 
apply  so  that  these  moneys  should  be  appro- 
priated. I  think  that  that  view  is  a  view  which 
accords  with  what  Byrne,  J.  has  said  in  his  judg- 
ment, and  under  these  circumstances  I  have 
nothing  farther  to  say,  excepting  that  I  should 
like  to  refer  to  some  words  of  Byrne,  J.,  where  he 
is  dealing  with  the  question  of  what  reaUy  the 
interest  of  the  debenture-holders  is.  Kow  that  it 
has  been  absolutely  ascertained  that  there  cannot 
be  sufficient  to  pay  the  principal,  you  do  not 
require  to  ask  people  whether  they  would  prefer 
that  these  moneys  should  be  appropriated  to 
interest  or  appropriated  to  capital,  because 
obviously  it  is  the  interest  of  eveiyone  that  the 
payments  should  be  now  attributed  to  capital. 
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That  being  so,  I  think  that  the  jadgment  of 
Byrne,  J.  ought  to  be  affirmed,  but  that  there 
ought  to  be  some  slight  variation  in  his  order, 
which  runs  thus — I  only  read  sufficient  for  my 
present  pnrpose — "  The  court  declares  that  all 
payments  heretofore  made  by  the  applicants  to 
the  holders  of  debentures  of  the  '  0 '  series  in  the 
defendant  company  'on  acoonnt  generally'  of 
what  was  due  thereon  ought  to  be  attributed 
.  .  .  as  payments  on  account  of  principal." 
It  will  be  observed  that  I  have  omitted  the  words 
"  at  the  option,"  and  so  on,  and  I  have  omitted 
the  words  "  or  of  interest  and  no  income  tax  is 
payable  in  respect  of  so  much  thereof."  You  do 
not  want  "  in  respect  of  so  much  thereof  as  is 
attributable  to  capital,"  because  it  is  all  attri- 
buted to  capital.  Then  I  think  yon  want  the  next 
part,  "  but  this  declaration  is  without  prejudice 
to  the  question  whether  or  not  such  payments,  or 
-any  part  or  parts  thereof,  ought,  in  the  hands  of 
the  persona  to  whom  payments  have  been  made, 
to  be  treated  as  capital  or  interest."  Then  I 
think  yon  might  leave  oat  the  next  passage, 
because  we  have  got  rid  of  the  option,  and  go 
down  to  the  passage  -where  it  begins,  "And  it  is 
ordered  that  subject  as  aforesaid."  You  will 
begin  that  sentence  "  subject  as  aforesaid  any 
moneys  now  or  hereafter  to  beoome  distributable 
amongst  the  holders  of  the  said  debentures  of 
the '  C  '  series  in  the  defendant  company  may  be 

faid  at  the  option  of  the  holders  " — as  this  is  a 
utnre  matter — "of  the  debentures  as  between 
themselves  and  the  applicants  on  account  of  prin- 
cipal and  of  interest."  Subject  to  those  variations 
I  think  that  this  appeal  ought  to  be  dismissed,  and 
dismissed  with  costs. 

BoMER,  L.J. — I  also  think  that  in  substance 
the  conclusion  arrived  at  by  Byrne,  J.  in  this 
case  is  the  right  one.  It  does  not  appear  to  me 
that  the  question  which  we  have  to  decide  in  this 
case  is  one  involving  any  general  principle,  but 
merely  turns  upon  the  true  construction  of  the 
two  orders  of  the  15th  June  1896  and  the  21st  July 
1897.  If  those  orders  in  effect  definitely  and 
finally  order  payment  of  some  part  of  the  moneys 
dealt  with  by  them  in  or  towards  payment  of 
interest  on  debentures,  then,  of  course,  income 
tax  became  payable  on  those  moneys  that  had  to 
be  BO  paid  towards  the  interest.  And  after  the 
order  was  made  and  payment  received  on  the 
footing  of  it,  the  debenture-holders  conld  not  be 
heard  to  say  that  they  wished  to  receive  the 
moneys  so  paid  on  account  of  interest  as  if  they 
liad  been  paid  on  account  of  principal.  But  the 
question  is,  Did  the  orders  have  such  a  final  and 
definite  effect  ?  I  cannot  say  that  the  question  is 
free  from  difficulty.  I  do  not  think  it  is.  But, 
on  the  whole,  I  come  to  the  conclusion  that  they 
liad  not  the  effect  contended  for  by  the  Commis- 
sioners of  Income  Tax  in  this  case.  It  has  to  be 
borne  in  mind  that  before  those  orders  were  made 
the  court  had  heard  the  debenture-holders'  action 
on  farther  consideration.  By  the  original  jadg- 
ment in  this  action  the  usual  account  was 
directed  of  what  was  due  for  principal  and  interest 
on  the  debentures,  and  there  was  an  account 
directed  of  what  parts  of  the  security  for  the 
debentures  were  received  by  the  defendant  society, 
and  they  were  ordered — no  doubt  for  some  pur- 
pose— in  rendering  their  accounts  to  distinguish 
between  capital  and  income.  But,  when  the 
action   came    on    upon    farther   consideration, 


evidence  was  filed,  to  the  effect  that  the  assete 
applicable  for  payment  of  the  principal  and 
interest  of  the  debwtnres  were  insufficient  to  pay 
what  was  due  in  full.  That  the  court  acted  on 
that  view  it  is  clear,  for,  a»  pointed  out  by  my 
Lord,  the  plaintiff  received  on  the  order  on 
farther  consideration  his  costs  of  the  action  as 
between  solidtor  and  client.  The  order  on  further 
consideration  did  not  proceed  to  continue  the 
account  distinguishing  principal  and  interest  due 
on  the  debentures,  and  dischsrged  the  account  or 
inquiry  numbered  3  directed  by  the  order,  which 
was  the  account  as  against  the  Trust  society,  and 
simply  said  that  they  would  have  to  pass  their 
accounts,  and  that  they  had  not  to  distinguish 
between  capital  and  income,  and  then  proceeded 
to  give  liberty  to  the  debenture-holders  or 
trustees  to  apply  as  to  the  distribution  of  any 
moneys  for  the  time  being  available  for  the 
payment  of  what  was  due.  That  order  on  further 
consideration,  therefore,  was  clearly  based  upon 
this:  That  as  matters  stood  the  estate  was 
to  be  treated  as  insolvent,  and  accordingly 
it  was  not  necessary  thereafter,  unless  some- 
thing nnforeseen  occurred  or  cironmstances 
changed,  to  bear  in  mind  any  distinction  as 
between  principal  and  interest.  There  would  be, 
as  I  need  scarcely  say,  when  the  estate  was 
insolvent,  no  necessity  of  any  kind  for  adhering 
to  the  form  of  the  order  of  payment  of  interest 
and  principal  provided  for  by  clause  11  of  the 
deed  of  trust.  So  long  as  the  estate  was  insol- 
vent, the  debenture-holders  were  entitled  to  say : 
"  It  is  immaterial  as  between  us  and  the  mort- 
gagors as  to  any  order  of  payment  at  all ;  if  there 
is  insufficient  tor  payment  in  fall,  it  is  a  matter 
of  perfect  indifference,  so  far  ai  regards  any  ques- 
tion between  as  and  the  mortgagors,  as  to  any 
order  of  payment."  Therefore  it  became  unneces- 
sary to  regard  any  question  of  order  of  payment, 
and,  accordingly,  as  I  have  pointed  out,  the  order 
on  further  consideration  does  not  direct  any  con- 
tinuance of  accounts  distinguishing  principal  and 
interest,  bat  proceeds  to  act  on  the  footing  that 
thenceforth,  unless  something  should  occur,  the 
mortgagees,  the  debenture-holders,  were  entitled 
to  treat  all  the  assets  as  one  for  their  purpose, 
and  had  not  to  regard  or  consider  any  question 
of  principal  or  interest.  Accordingly,  after  the 
order  on  further  consideration,  yon  find  a  change 
made  in  the  orders  for  payment  and  for  distribu- 
tion of  the  particular  moneys  for  the  time  being 
available.  Previously  when  the  orders  have  been 
made  for  payment,  care  was  teken  to  see  that  tho 
paymente  were  made  for  interest  expressly  where 
interest  was  due.  The  interest  had  been  calcu- 
lated np  to  a  particular  date — Oct.  1894 — as 
appears  by  the  chief  clerk's  certificate.  Accord- 
ingly, the  previous  orders  directly  referred  to  the 
interest  which  had  to  be  paid  as  found  by  that 
certificate.  But  after  the  order  on  further  con- 
sideration you  find  the  orders  change,  and  they 
then  take  the  form  that  we  have  to  consider  in 
these  two  orders.  The  first  was  the  order  of  the 
15th  June  1896,  an  order  for  paying  the  balance 
of  interest  found  due  by  the  chief  clerk's  certifi- 
cate on  the  let  Oct.  1894,  and  then  the  order  pro- 
vided that  oat  of  any  surplus  moneys  available 
there  was  to  be  paid  a  dividend  of  1  per  cent,  on 
account  of  what  is  due  on  the  debentures ;  and 
then  the  order  of  the  21st  July  1897  orders  the 
Trust  society,  the  defendants,  "to  be  at  liberty 
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oat  of  cash  in  hand  to  pay  a  dividend  of  10  per 
cent,  oaloulatnd  on  the  face  valne  of  the  above- 
mentioned  debentnres  on  acoonnt  generally  of 
what  is  dne  on  the  debentures  for  principal  and 
interest."  Now,  under  the  circamstanoes,  what 
is  the  meaning  of  those  orders  ?  Did  those  orders 
in  effect  appropriate  any  portion  of  the  1  per 
cent  and  the  10  per  cent,  respectively  towards 
payment  ot  interest  P  Was  the  court  in  effect 
sajrins  that  it  ordered  these  aoms  to  be  paid 
stricuy  according  to  the  provisions  of  the 
deed  of  tmst  or  strictly  according  to  the 
rights  which  the  mortgaeees  might  have  had  if 
th«r  opinion  had  been  asked — that  is  to  say,  pay- 
ment of  interest  first  and  afterwards  of  principal  ? 
In  my  opinion,  they  were  not,  havine  regard  to 
the  circumstances  and  wording  ot  these  orders. 
Gertainlv  I  am  also  of  opinion  that  they  did  not 
provide  for  payment  of  these  moneys  as  between 

SrincipaJ  and  interest  pari  passu.  What  they 
id,  I  think,  was  in  effect  to  reserve  the  power  of 
the  ooort  to  deal  with  these  payments  as  oetween 
principal  and  interest  should  there  ever  thereafter 
be  a  necessity  for  doing  so,  and  not  otherwise, 
and  that  then,  when  they  had  to  do  it,  and  not 
before,  there  would  be  an  opportunity  of  saying 
how  those  mouOTS  should  be  finally  appropriatep 
and  dealt  with.  To  my  mind,  this  view  is  borne  out 
by  looking  at  two  little  details  connected  with  the 
ordors  themselves.  Take  first  the  order  of  the 
15th  June  1896.  It  is  noticeable  that  the  1  per 
cent,  that  has  to  be  applied  was  a  sum  calculated 
on  the  capital  sum  only  due  on  the  debentures. 
When  you  oome  to  the  order  of  the  2lBt  July 
1897  it  is  noticeable  that  at  that  time  there  was 
far  more  due  for  interest  alone  on  the  debentures 
than  10  per  cent,  on  the  value  of  the  deboitnres. 
Yet  the  order  provides  that  the  10  per  cent, 
should  be  applied  generally  on  account  of  what 
was  due  on  the  debentures  tor  principal  and 
interest.  If  it  had  meant  that  it  was  to  be  applied 
strictly  according  to  the  trusts  of  the  trust  deed 
or  strictly  according  first  to  interest  and  then  to 
principal,  it  is  impossible  to  suppose  that  the 
court  would  have  made  an  order  in  that  form, 
because  on  the  face  of  it  there  was  far  more 
interest  due  than  would  have  consumed  the  10 
per  cent.  The  conclusion  I  have  come  to,  there- 
fore, is,  as  I  have  said,  that  these  orders  did 
not  finally  or  completely  appropriate  any  portion 
ot  the  sums  dealt  with  to  the  payment  of  interest, 
bat  left  it  open  to  the  court,  after  hearing 
the  debenture- holders,  finally  to  say  how  those 
sums  should  be  dealt  with  when  the  necessity 
arose.  Now,  the  necessity  does  arise,  for  the 
Commissioners  of  Income  Tax  raise  a  question 
about  it,  and  thereupon  I  think  the  debenture- 
holders  are  entitled  to  say :  "  This  estate  is  in- 
solvent ;  it  is  to  our  interest  now  to  have  this 
sum  appropriated,  as  it  is  to  be  appropriated  if  it 
has  not  been  appropriated  before,  to  capital. 
It  is  to  our  interest,  and  we  ask  the  court  to  do 
it."  I  think  that  the  court  under  these  circum- 
stances is  bound  to  do  it,  and  to  make  the  order 
that  is  indicated  by  my  Lord.  I  do  not  think 
under  these  circumstances  that  there  was  any 
necessity  for  reserving  a  right  on  the  part  of  the 
debenture-holders  to  elect,  because  it  is  to  their 
interest  that  the  order  should  be  made  in  this 
form.  The  debenture-holder  who  represents  them 
— the  plaintiff — comes  and  asks  for  the  order, 
and  I  think  that  the  court  ought,  under  these 


circumstances,  to  make  the  order,  and  not  leave 
it  to  the  election  of  the  debenture-holders  indi- 
vidually. Therefore  I  agree  to  the  amendments 
in  the  order  proposed  by  my  Lord.  In  substance 
the  decision  of  the  learned  judge  in  the  court  below 
was  oorrect,  and  I  think  that  the  appeal  should 
be  disntissed  subject  to  the  alteration  in  the  form 
of  the  order,  though  that  alteration  ought  to 
make  no  alteration  in  the  coste. 

Cozens-Habdt,   L.J.  —  I    agree,    and    have 

nothing  to  add.  /-.  j  .  , 

"  Order  vaned. 

Solicitor  for  the  appellants.  Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  respondente,  Oribhle,  Oddie, 
Sinclair,  and  Johnson ;  W.  H.  Smith  and  Bon ; 
Bennett  and  Chance. 


HIGH   COURT   OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Monday,  July  11. 
(Before  Lord  Ax-vksstone,  C.J.,  Kbhnbdt  and 
Phiujmosb,  JJ.) 
FoPLAB  Union  (apps.)  v.  Mabtin  (reap.),  (a). 
Poor  law — Pauper — WUfuUy  refusing  or  neglect- 
ing to  maintain  himself—  Vagrancy  Act  1824  (& 
Geo.  4,  c.  83),  8.  3. 
In  censideririg  whether  or  not  a  person  being  ahU 
wholly  or   in  part   to  maintain    himself  has 
wilfuUy  refused  and  neglected  so  to  do  roithin 
sect.  8  of  the  Vagrancy  Act  1824,  because  he  has 
refused  work  outside  the  workhouse  for  which  he 
would  receive  board  and  lodging  and  a  small 
weekly  wage,  the  court  must  consider  the  condi- 
tion* upon  which  the  work  has  been  offered,  and 
whether  the  refusal  to  accept  such  work  or  suck 
conditions  was  reasonable  or  not. 
Cask  stated  on   an    information   charging  th» 
respondent  for  that  he  being  a  person  able  wholly 
or  in  part  to  maintain  himself  by  work  or  other 
means  did  wilfully  refuse  or  neglect  so  to  do, 
by  which  refusal  or  neglect  he  became  chargeable 
to  the  common  fund  ot  the  Poplar  Union. 
The  facte  were  as  follows : — ■ 
The  respondent  was  an  able-bodied  man    ot 
thirty-nine  years  of  age,  and  on  the  23rd  Feb. 
1904  was  admitted  to  the  Poplar  Workhouse,  and 
on  the  13th  April  following  he  and  ten  other  pauper 
inmates  were  taken  by  the  labour  master  to  the 
farm  colony  esteblished   by    William   Booth  at 
Hadleigh,  in  Essex,  for  the  reception  and  employ- 
ment of  destitute  men. 

Under  the  terms  of  an  agreement  between  the 
appellante  and  William  Booth  the  respondent 
could  have  started  work  at  the  colony  on  proba- 
tion, receiving  as  remuneration  his  food  and 
lodging  free  and  6d.  a  week  in  the  nature  of 
pocket  money,  and  if  the  respondent  had  after 
two  or  three  weeks  been  employed  upon  brick 
work  he  could  have  earned  4Ji.  a  yard  for  digging 
clay,  at  which  rate  of  pay  it  is  possible  for  some 
men  to  earn  30s.  a  week.  He  was  told  to  go  to 
work  in  the  brickfield  at  the  colony.  It  was  not 
possible  to  do  more  than  guess  at  the  remunera- 
tion which  he  might  have  earned  later  on. 

(a)  B«portea  by  W.  db  B.  Uibbut,  Eaq.,  BarrUtaMtt-Law. 
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These  terms  were  explained  to  the  respondent, 
«nd  he  iras  asked  to  sign  an  undertaking  to  con- 
form to  the  rales  of  the  colony,  hut  he  refused  to 
work  apon  the  terms  or  to  sign  such  undertaking, 
And  left  the  colony. 

On  the  18th  April  1904  the  respondent  returned 
io  the  Poplar  Workhouse,  and  again  became 
-chargeable  on  the  rates. 

It  was  contended  on  behalf  of  the  appellants 
ihat  the  respondent  had  rendered  himself  liable 
to  conviction  as  an  idle  and  disorderly  person 
vnder  sect.  3  of  5  Geo.  4,  c.  83. 

The  mt^istrate  decided  against  this  contention 
■on  the  KTOund  that  the  respondent  could  not 
legally  be  required  to  work  for  any  one  on  the 
terms  offered,  which  as  to  the  money  wages  were 
ior  a  time  no  wages  at  all,  and  as  to  the  food,  &o., 
«  violation  of  the  Truck  Acts.  He  was  of  opinion 
that  the  words  of  the  section  above  referred 
to  ought  to  be  conEtrued  with  reasonable  limita- 
tions and  reasonable  regard  to  the  class  of  work 
to  which  the  person  charged  had  been  accustomed, 
and  also  to  the  rate  of  wages  ordinarily  to  be 
«amed  by  persons  engaged  in  similar  employ- 
ment, and  he  therefore  held  that  the  respondent 
had  not  been  proved  to  be  a  person  able  wholly 
-or  in  part  to  maintain  himself.  The  facts  proved 
did,  indeed,  bring  him  within  the  literal  meaning 
of  the  words  of  the  statute,  but  the  consequences 
of  construing  the  statute  literally  seemed  to  him 
to  be  such  that  a  limited  interpretation  must  be 
put  upon  the  statute. 

He  appended  some  of  the  possible  consequences 
which  influenced  his  decision  inasmuch  as  the 
teepondent  would  not  be  represented  on  the  hear- 
ing of  this  case : 

(a)  Any  Mnplojer  of  labonr  outside  ths  workhonw 
«oiild  nnder  threat  of  prooeedings  nnder  this  atatate 
compel  persona  who  had  entered  the  workhonae  to  work 
for  him  at  merely  nominal  wages  or  even  for  half  their 
food,  inasmaoh  as  the  remnneration  offered,  however 
small,  mnst  be  suffioient  to  maiiitaiii  the  person  "hi 
part." 

(&)  If  men  are  lent  ootiide  the  workhonse  to  work 
for  any  employer  on  any  work,  no  matter  how  nnsnitable 
to  them,  they  wonid  be  liable  to  oonviotion  imder  this 
«tatiite  as  idle  and  disorderly  on  refosing  or  neglecting 
to  do  enoh  work,  whereas  in  the  workhoase  they  can 
only  be  oonvioted  for  refusing  to  work  if  the  work  is 
snob  as  is  snited  to  their  age,  strength,  and  o«ps(sity. 
They  have  also  in  the  workhonse  the  benefit  of  the  rega- 
lationi  laid  down  by  the  Local  Government  Board, 
whereas  ontiide  the  workboos*  these  cannot  be  applied. 

(c)  A  man  to  wliom  employment  might  be  offered 
•broad  or  in  a  colony  might  similarl j  be  liable  on  refusal 
to  conviction  under  this  statute. 

The  question  on  which  the  opinion  of  the  court 
was  desired  was  whether  the  magistrate  upon  the 
above-mentioned  statement  of  facts  came  to  a 
correct  determination  and  decision  in  point  of 
law,  or  whether  he  ought  to  have  convicted  the 
veapondent  and  dealt  with  him  as  an  idle  and 
-disorderly  person  under  sect.  3  of  5  Geo.  4,  c.  83. 

Golam  for  the  appellants.  —  There  was  here  a 
■wilful  refnsal  or  neglect  on  the  part  of  tiie 
panper,  and  by  such  rafusal  or  neglect  he  became 
again  chargeable  to  the  parish.  In  the  work- 
bonae  he  would  have  had  to  work  for  nothing, 
and  really  the  arrangement  that  was  made  was  in 
his  favour.  In  Aitomey-Oeneral  v.  Merthyr  Tydfil 
JJnim  (82  L.  T.  Bep.  662)  Lindley,  M.B.  said: 
"  The  poor  laws  impose  ou  the  comparaiavely 


well-to-do  the  duty  of  supporting  those  who  by 
reason  of  their  poverty  cannot  maintain  them- 
selves. This  bein^  so,  the  inability  to  maintain 
himself  which  justifies  an  able-bodied  man  in  re- 
quiring relief  from  the  poor  law  authorities  must, 
I  apprahend,  be  a  real  actual  inability  to  support 
himself  on  any  terms  which  he  can  in  fact 
comply  with,  and  which  as  between  him  and  the 
ratepayers  do  not  justify  him  in  refusing  to  sup- 
port himself.  He  cannot,  in  my  opinion,  lawfully 
3ustifv  such  a  refnsal  on  the  grotmd  that  he  can- 
not obtain  work  on  terms  which,  as  between  him 
and  his  employer,  he  does  not  consider  reason- 
able." This  case  does  not  come  within  the  Truck 
Acts.   He  also  referred  to 

Carpentm  v.  BUmlvy,  33  J.  P.  37. 
The  respondent  did  not  appear. 

Lord  Alvhbstonh,  C.J.— If  the  only  course 
open  to  us  had  been  that  we  must  direct  a  convic- 
tion in  this  case,  I  certainly  should    have   had 
the  greatest  possible  difficulty  in  dealing  with  it. 
Speaking  only  for  mjrself ,  I  cannot  think  it  is  suffi- 
cient to  satiny  the  obli(»tion  of  a  person  able  to 
maintain  himself  by  work  or  other  means  wilfully 
refusing  and  neglecting  so  to  do   wholly  or  in 
part  to  prove  somebody  has  offered   him  some 
kind  of  work  on  some  terms  which  he  is  not 
wUling  to  accept,  without  the  magistrate  going 
on  to  consider  whether  or  not  the  refnsal  nnder 
the  circumstances  to  take  the  terms  that  were 
offered  to  him  was  sufficient  evidence  to  show 
that  his  refusal  was  unreasonable.    I  do  not  want 
to  criticise  the  learned  magistrate's  reasons,  but 
I  think  certainly  some  of  them  with  regard  to 
the  opportunity  that  would  be  nven  to  persons 
outside  to  stand  and  compel  labourers  to  come 
and  work  for  them  at  certain  terms  seem  rather 
far  fetehed.    On  the  other  hand,  if  under  the 
words  "ought  to  be  construed  with  reasonable 
limitations  and  reasonable  regard  to  the  class  of 
work  to  which  the  person  charged  had  been  ac- 
cnstomedal  and  so  to  the  rate  of  wages  ordinarily 
to  be  earned,"  if  he  has  considered  those  matters 
solely  in  connection  with  the  refnsal  by  the  man 
to  accept  those  terms,  not  being  unreasonable — in 
other  words,  it  not  bong  a  wilful  refusal  because 
the  terms  imposed  on  Urn  were  not  fair  terms — 
then  I  think  those  are  considerations  he  may  have 
in  his  mind  in  dealing  with  the  particular  ques- 
tion I  have  indicated.    I  think,  therefore,  the 
case  mnst  go  bwk  to  the  magistrate  in  order  to 
decide  whether  or  not  there  has  been  a  wilful 
refusal  or  neglect  on  the  part  of  this  man  to 
maintain  himself  wholly  or  in  part.    He  mnst 
consider    whether    or    not,    under   those    cir- 
cumstances, the  offer  made  to  such  a  man  is 
an  offer  the  refnsal  of   which  shows  a    wilful 
determination  not  to  maintain  himself  in  part. 
I   should  like  to  say  that  I  entirely  concur  in 
what  my  brother  Phillimore  has   said,  that,  if 
the  condition  of  work  is  that  a  man  must  bind 
himself  for  a  definite  time  so  that  he  would  not 
be  able  to  go  away  and  take  work  elsewhere,  or 
that  he  should  have  to  submit  himself  to  matters 
that  a  man  may  properly  take  objection  to,  those 
should   be   regarded  with  regard  to  the  ques- 
tion of  whether  there  has  been  wilful  neglect  to 
maintain.    The  case  must  go  back  to  th^  manris- 
trate  to  rehear  with  this  direoHOT;'  iTnecessary,   i 
thu  pFUtecution  can  bring  furCHer  evidence  before 
him ;  but  I  certainly  do  not  think  that  the  magis- 
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trate  should  have  ordered  a  conviction  njpon  the 
eridence,  it  being  only  that  he  'wonld  not  accept 
the  Salvation  Army's  terms. 

Kbnkbdt,  J. — 1  am  of  the  same  opinion,  and  I 
qnite  share  my  Lord's  views  of  the  impossibill^ 
of  convicting  upon  the  evidence  before  ns.  It 
seems  to  me,  with  the  greatest  respect  to  the  learned 
magistrate,  the  statute  has  not  imposed  any  very 
great  difficulty  npon  those  who,  like  the  learned 
magistrate,  have  great  experience  in  these  matters 
of  life  in  saying  that  the  test  is  to  be.  Can  the 
man,  being  able  wholly  or  in  part  to  maintain 
himself,  be  &aid  wilfally  to  have  refused  or 
neglected  to  do  so  P  That  is  the  condition  of  con- 
viction. There  are  many  circumstances — it  wonld 
be  absurd  to  try  to  enumerate  even  the  majority 
of  them — which,  to  my  mind,  would  justify  a 
magistrate,  although  the  man  is  able-bodied,  in 
saying,  "  I  refuse  to  convict  this  man  of  wUfally 
refusing  or  wilfully  neglecting."  One  of  them,  I 
think,  would  be,  speaking  for  myself — and  I  un- 
derstand my  Lord  takes  entirely  the  same  view — 
if  a  man,  being  put  in  the  pinch  of  a  particular 
necessity  to  ask  for  poor  relief,  was  met  by  an 
alternative  of  signing  an  agreement  of  service  for 
any  length  of  period  at  a  rate  of  wage  which  it 
might  be  possible  to  say  would  help  to  maintain 
him  and  not  charge  the  ratepayers  with  his  keep, 
but  which  would  bind  him  to  serve,  possibly  at  an 
uncongenial  trade  and  occupation,  for  an  indefinite 
time  and  lose  chances  of  bettering  himself ;  if  a 
man  declines  under  those  circumstances  to  sign 
such  an  agreement,  if  I  were  the  magistrate  I 
should  be  slow  to  say  he  was  wilfully  refusing  or 
neglecting.  In  the  same  way,  if  it  were  a  condition 
of  the  employment  that  he  should  go  to  religions 
or  other  services  to  which  by  conscience  he  was 
averse,  I  shonld  think  it  would  be  very  good 
grounds  indeed  for  saying,  "  I  decline  to  convict 
yon  if  the  only  opportunity  of  work  shown  you 
is  work  under  those  conditions."  Thirdly,  suppose 
a  man  whose  ordinary  occupation  had  beisn  some- 
thing of  delicate  manual  industry  had,  by  stress 
of  that  industry,  or  otherwise,  been  obliged 
to  come  on  the  rates ;  if  to  that  man  was  offered 
some  employment  which  would  practically  destroy, 
or,  at  any  rate,  practically  injure,  his  opportunity 
of  earning  his  livelihood  in  the  skilled  industry 
to  which  he  was  accustomed — which,  in  fact,  would 
ruin  his  chances  for  the  future — I  think  that  is  a 
matter  again  that  might  properly  be  considered 
by  the  magistrate.  With  great  respect,  I  should 
not,  as  stated  by  him,  feel  myself  pressed  by  the 
suggestion  that  the  work  was  merely  novel  work- 
work  to  which  he  had  not  been  accustomed — nor 
even  by  the  suggestion  that  the  rate  of  wages  was 
less  than  that  ordinarily  earned  by  persons  in 
similar  employment.  As  Lindley,  M.R.  pointed 
out  in  Attorney-General  v.  Merlhyr  Tydfil  Union 
(82  L.  T.  Rep.  662),  which  was  cited  by  the  learned 
counsel  who  has  appeared  before  us,  it  is  not  a  case 
entirely  between  a  man  and  his  own  interest  in 
getting  the  same  wage  as  the  other  persons — the 
man  must  be  regarded  as  a  person  who  is  coming 
upon  the  rest  of  the  folks  in  the  form  of  the  rate- 
payers to  support  him,  and  therefore  mere  novelty 
and  mere  gettiug  a  low  wage  in  itself  I  should 
be  slow  to  consider  circumstances  which  would 
prereat  my  sayiug  that  the  refusal  to  accept  the 
work  was  a  wilful  refusal  within  the  statute.  It 
seems  to  me  the  magistrate  ought  to  consider  all 
the  circumstances,  and  if  you  look  at  some  of  the 


reasons  given  for  the  result  by  the  learned  magis- 
trate,  and  if  you  read  the  statute,  as  it  seems  to- 
me it  ought  to  be  read,  as  asking  the  magistrate 
to  say  on  the  facts.  Did  this  man  wilfully  neglect 
or  r^Qse  P  I  cannot  conceive  how  any  conseqnenoe- 
snoh  as  is  suggested  could  follow,  that  a  man, 
being  sent  to  work  outside  the  workhouse,  no 
matter  how  unsuitable  the  work  might  be,  wonld 
be  liable  to  conviction  under  the  statute  if  he 
refused  to  do  such  work.  If  the  work  from  any 
reason,  either  inherent  in  the  work  itself  or  in  its' 
condition,  was  work  which  a  man  might  reason- 
ably refuse,  von  could  not  say  he  was  irilfally 
refusing  so  tnat  the  magistrate  wonld  be  entitled 
to  convict.  As  it  is,  I  am  not  satisfied  that  the 
magistrate  has  considered  the  matter  in  the  plain 
and  simple  aspect,  but  I  think  he  has  brought  in 
some  considerations  which  I  should  not  treat  as 
proper  considerations,  or  as  decisive  of  this  matter- 
agamst  a  conviction. 

Phillimobe,  J.— I  am  of  the  same  opinion. 
What  the  magistrate  had  to  determine  was 
whether  this  man  wilfully  neglected  or  refused  to 
maintain  himself.  The  fact  that  he  was  offered' 
work  by  which  he  could  have  earned  food  and 
shelter  and  some  small  amount  of  money  besides 
is  not  enough  proof  that  he  has  refused  to  main- 
tain himseu,  oecause  the  work  may  have  been 
offered  on  unreasonable  terms.  But,  if  the  work 
is  offered  on  reasonable  terms,  his  refusal  to  accept 
it  may  have  been  very  good  evidence  on  which  » 
magistrate  can  hold  that  it  is  a  refusal  to  main- 
tain himself  wholly  or  in  part.  I  do  not  want  to 
go  into  unnecessary  details  fettering  the  magistrate, 
but  it  would  seem  to  me  that  to  a  person  in  the 
condition  of  a  pauper  in  the  charge  of  the  parish 
any  remuneration  which  would  give  that  man 
shelter  and  food  and  the  possibility  of  renewing' 
his  clothes  when  worn  out,  if  not  coupled  witK 
extraneous  objectionable  terms,  would  be  work 
offered  on  reasonable  terms.  Any  extraneous 
objection  to  the  terms,  such  as  undue  length  of 
tenure,  rigorous  conditions  of  conduct,  or  any- 
thing of  that  kind,  might  be  very  good  ground  on 
which  the  magistrate  could  find  the  terms  offered 
were  unreasonable.  Finally,  I  should  like  to  say 
(we  have  only  heard  the  case  out  upon  one  sideX 
that  I  have  been  utterly  unable  to  see  for  mysel£ 
how  the  terms  offered  to  the  respondent  in  thia 
case  could  be  said  to  be  a  violation  of  the  Track 
Act. 


Goue  remilted. 


Solicitors :  0.  V.  Young  and  Son. 


Monday,  July  II. 

(Before  Lord  Altbbstonb,.  G.J.,  Kbxnbdt,  and 
Phillihobb,  JJ.) 

Ghenbt  (app.)  V.  Tallowin  (reap.),  (a) 

Batinff — Poor  rate — Application  for  distress  loar- 
rant — Objection — Retrospective  rate — Jurisdie- 
iion  of  justices — Title  of  rate — Poor  Bate  Assets- 
ment  and  CoUeciion  Act  1869  (32  &  33  Vict. 
0.  41), ».  14. 

An  objection  to  a  rate  that  it  is  retrospective 
oantiot  be  taken  on  an  application  for  a  distress 
warrant  to  enforce  payment. 

(a)  Baported  b;  W.  DK  B.  Hesbikt,  Eaq.,  BuriMar-M-LkW. 
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The  mU  of  a  rate  eompliee  with  seet.  14  ^  the 
Poor  Bate  Atteitment  and  CoUeetion  Act  1869  if 
it  ttatea  the  date  of  the  making  of  the  rate  and 
the  date  up  to  which  the  eupenaes  thcU  it  is 
ettimated  to  meet  wiU  be  ineurred. 

Case  stated. 

At  a  oonrt  of  summsry  jarisdiciion  held 
for  the  Dirision  of  Swainsthorpe,  in  the  ooonty 
of  Norfolk,  on  the  4th  March,  a  complaint 
dated  the  27th  Feb.  1904  was  preferred  by 
the  appellant,  acting  as  assistant  overseer  of 
the  ^rish  of  Bramerton,  Norfolk,  that  the  re- 
spondent, described  as  of  Bramerton,  being  a 
person  duly  rated  and  assessed  to  the  relief  of 
the  poor  of  the  parish  in  and  by  a  certain  poor 
rate  made  on  the  6th  Nov.  1903  in  respect  of  a 
house  and  farm  land  in  the  sum  of  5b.  4i<I.,  had 
not  paid  the  sum  or  any  part  thereof,  bnt  had 
refused  so  to  do. 

The  following  facts  were  proved  or  ad- 
mitted :— 

The  respondent  was  summoned  to  appear  on 
-the  4th  March  1904  to  show  canse  why  he  had 
not  paid  the  rata  mentioned  in  the  complaint 
hereinafter  set  forth. 

The  sum  in  qnestion,  5«.  4ii.,  was  part  of  a 
large  snm,  the  balance  of  which  had  heen  duly 
paid  by  respondent  without  demur. 

The  following  is  a  oopy  of  the  heading  of  the 
rate: 

Pariah  of  Bramerton,  Norfolk. — Kate  made  the  6th 
Not.  1903. — An  aaseument  for  the  relief  of  the  poor  of 
the  pariah  of  Bramerton,  in  the  oonnty  of  Norfolk,  and 
for  other  pnrpoaes  chargeable  thereon  aooording  to  law 
made  the  6th  Nov.,  in  the  year  1903,  after  the  rate  of 
la.  6d.  in  the  pound  on  buildings  and  other  heredita- 
ments not  being  agrioultural  land,  which  ia  estimated  to 
meet  all  the  expenses  for  the  above  purposes  which  will  be 
ineoired  before  the  25tb  March  next,  and  which  rate 
we  declare  to  be  payable  by  two  equal  instalments — 
that  is  to  aay,  in  November  and  Febroary  next. 

At  the  hearing  of  the  summons  the  appellant 
appeared  and  proved  his  authority  to  take  proceed- 
ings, and  produced  the  rate-book  for  Bramerton 
showing  the  making  and  publication  of  the  rate. 
He  also  proved  the  rating  of  the  respondent  and 
nonpayment  after  demand  for  seven  days  previous 
to  the  summons. 

The  appellant  gave  evidence  on  oath  that  he 
was  present  when  the  rate  was  made  by  the 
overseers  in  Bramerton  parish ;  that  the  overseers 
met  for  that  purpose,  and  that  precepts  on  con- 
tribution orders  from  the  guardians  of  the 
Henstead  Union  were  produced,  each  dated  the 
.  8th  Oct.,  being  the  contributions  required  by  the 
gnardians  from  the  parish  of  Bramerton,  and  that 
the  meeting  was  certainly  held  after  the  8th  Oct. ; 
that  the  rate  was  daly  allowed  by  the  justices  on 
the  6th  Nov.  following ;  that  the  respondent  came 
into  occupation  of  his  premises  on  the  11th  Oct. 
1903,  and  that  he  refused  to  pay  the  5«.  4id, 
because  he  was  not  the  occupier  from  the  29th 
Sept.  1903  up  to  that  day;  that  the  rate  was  in 
respect  of  expenses  to  be  incurred  by  the  guardians 
up  to  the  25th  March  1904 ;  that  the  period  from 
which  the  rate  was  to  start  was  not  set  out  in  the 
heading  of  the  rate  because  it  was  not  the  custom, 
and  the  appellant  had  never  heard  it  was  his  duty 
to  do  it.  The  appellant  would  not  admit  it  was 
a  six  months  rate,  though  he  produced  on  request 
the  contribution  orders  served  on  him  in  the 


previona  half  year  which  mentioned  expenses  to 
be  inonrred  by  the  guardians  up  to  the  29th  Sept. 
1903.  The  appellant  contended  that  though  the- 
respondent,  if  he  had  quitted  the  day  before  th» 
6th  Nov.,  the  date  of  allowance,  could  nnd<>r  th» 
decision  in  Beg.  v.  Tempett  (14  Times  L.  ilep. 
199)  have  escaped  all  payment,  he  by  staying  on 
and  his  name  appearing  in  the  rate-book,  now 
became  liable  to  the  entire  rate,  and  that  it  was 
no  concern  of  the  overseers  whether  he  had  or 
had  not  been  in  occupation  between  the  29th  Sept. 
and  the  11th  Oct.  19D3,  and  that  in  fact,  so  far  as 
the  overseers  were  concerned,  there  was  a  blank 
time  between  the  29th  Sept.  and  the  date  of 
allowance,  but  that  as  soon  as  the  allowance  took 
place  the  persons  rated,  if  they  were  then  in  occu- 
pation, became  liable  in  regard  to  the  entire  rate. 

There  was  no  dispute  as  to  the  sending  of  th» 
demand  notes  for  the  rate.  Correspondence  wa» 
put  in  on  both  sides  showing  that  the  respondent 
had  declined  to  pay  the  proportion  of  the  rate 
demanded,  which  the  respondent  found  to  be 
5«.  4id.,  for  the  period  from  the  29th  Sept.  to  th» 
11th  Oct.  when  he  took  possession. 

The  respondent  then  gave  evidence  on  oath 
that  he  had  paid  the  whole  of  the  first  instalment 
of  the  rate  demanded,  less  5«.  4^^.,  the  proportion 
for  the  period  between  the  29th  Sept.  and  th» 
11th  Oct.  1903,  on  the  assumption  that  the  rat» 
was  a  six  months  one  fi-om  the  29th  Sept.  1903 
to  the  25th  March  1904 ;  that  liis  tenancy  only 
began  on  the  11th  Oct.  1903,  and  he  objected  to- 
pay  rates  for  a  period  when  he  could  not  have 
been  in  possession. 

It  was  contended  on  behalf  of  the  respondent ; 
(a)  That  under  32  &  33  Yiot.  o.  41,  s.  14,  overseer» 
were  required  to  set  forth  in  the  title  of  the' 
rate  the  period  for  which  the  same  is  estimated, 
and  this,  by  giving  no  starting  date,  they  had 
failed  to  do ;  (6)  that  under  sect.  17  of  the  same 
Act  a  poor  rate  shall  be  deemed  to  be  made  on 
the  day  when  it  is  allowed  by  the  justices,  and 
that  liability  to  pay  a  rate  is  incurred  between 
the  time  when  it  is  made  and  a  given  date  (in 
this  case  the  25th  March  1904),  and  that  tho 
period  for  which  the  rate  is  made  is  the  period 
between  these  two  dates,  and  consequently  that 
the  respondent,  had  he  wished,  could  have  refused 
to  pay  the  whole  proportion  up  to  the  date  of 
allowance  (the  6th  Nov.  1903),  whereas  he  had  only 
exercised  his  rights  as  regards  the  few  days  pre- 
vious to  the  commencement  of  his  tenancy  (see- 
Daws  V.  Woodfield  (81  L.  T.  Rep.  782) ;  (e)  that  it 
was  absurd  to  say,  as  appellant  had  done,  the  rat» 
was  not  a  six  months  rate  beginning  on  the 
29th  Sept.  and  only  dated  from  the  day  <A 
allowance ;  (d)  that  guardians  as  regards  contri- 
bution orders  and  overseers  as  regards  prepara- 
tion and  obtaining  allowance  of  rates  were  guilty 
of  laches  and  delay,  and  should  get  their  ratea 
allowed  at  the  beginning  of  the  half  year. 

It  was  contended  by  the  appellant,  supple- 
menting his  before- mentioned  argument  and 
answers  to  cross-examination  :  (a)  That  the  rate- 
and  heading  had  been  made  in  accordance  with 
the  form  prescribed  by  art.  16  of  the  order  made 
under  the  Agricultural  Bating  Act  1896,  and  the- 
form  in  sched.  Y  to  that  order,  and  that  the 
order  requires  every  poor  rate  to  be  made  in  such 
form ;  (6)  that  sect.  14  of  32  &  33  Vict.  c.  41 
must  be  read  as  amended  by  the  Agricultural 
Bates  Order  1896,  the  effect  of  which  is  to  render 
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the  statement  of  the  date  preyioiiBly  to  which  the 
«zpen8eB  which  the  rate  is  made  to  meet  will  he 
incurred  a  sufficient  oomplianoe  with  sect.  14  of 
32  &  33  Yiot.  c.  41 ;  (e)  that  it  had  been  the 
invariable  cnstom  for  the  oontribntion  orders  to 
be  made  out  by  the  guardians  at  their  first 
meeting  in  the  half  year,  in  this  case  the 
Sth  Oct.,  and  that  it  was  not  possible  for  the  rate 
collectors  as  a  body  (some  being  uneducated  men) 
to  get  their  rates  read^  for  allowance  before  the 
first  fortnightly  meeting  of  the  magistrates  in 
the  following  month  (in  this  case  NoTemb«r). 

The  justices  found  as  a  fact  that  the  respon- 
dent only  came  into  occupation  on  the  11th  Jot. 
1903 ;  that,  though  not  stated  at  the  head  of  the 
rate,  the  rate  was  intended  and  was  generally 
known  to  be  meant  to  cover  the  period  of  six 
months  from  the  29th  Sept.  1903  to  the 
25th  March  1904 ;  and  that  the  respondent,  under 
Beg.  T.  Tempest  (14  Times  L.  Bep.  199}  and  Davis 
T.  WoodfiM  (81  L.  T.  Hep.  782)  could,  had  he 
wished,  nave  declined  to  pay  the  entire  propor- 
tion of  such  six  months  rate  previous  to  the  date 
of  allowance  (the  6th  Nov.  191)3),  and  was  there- 
fore d  fortiori  not  liable  for  the  S«.  4^(2.,  the  pro- 
portion from  the  29th  Sept  1903  to  the  llth 
Oct.  1903,  the  period  previous  to  his  occupation, 
and  they  thereaore  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court  was 
whether  in  the  circumstances  aforesaid,  as  the 
respondent  admitted  that  at  the  date  when  the 
rate  was  allowed  he  was  in  occupation  of  the 
premises  for  which  he  was  rated  in  the  rate,  and 
«s  the  rate  had  been  duly  allowed,  the  justices 
were  bound  to  issue  a  distress  warrant  for  the 
unpaid  balance  of  the  sum  at  which  the  respon- 
dent was  rated  in  the  rate. 

Byde  for  the  appellants. — The  jnstioes  here 
had  no  jurisdiction  to  enter  upon  an  inquiry  and 
to  consider  whether  the  xvspondent  was  in  occu- 
pation before  the  rate  was  made.  If  the  respon- 
dent was  in  occupation  at  the  date  of  the  rate, 
which  was  in  fact  admitted,  and  the  rate  was  in 
proper  form  and  was  not  bad  on  its  face,  the  dutj 
of  the  jnstioes  was  purely  ministerial  unless  it 
was  shown  that  there  was  no  jurisdiction  to  make 
the  rate  at  all,  as,  for  instance,  if  ithe  respondent 
had  no  property  in  the  parish.    He  referred  to 

Witimiiuttr  City  Ooitnotl  v.  Army  and  Jfavy 
AnaiUary  Co-operative  Supply,  87  L.  T.  Bep.  78  ; 
(1902)  2  K.  B.  125  ; 

Keg.  T.  KingtUm  Jiutieet,  E.  B.  &  £.  256 1 

Dvrrant  v.  Boyt,  6  T.  E.  580 ; 

Sx  parte  May,  2  B.  &  S.  426 ;  3  L.  J.  161,  M.  C. 

If,  however,  the  justices  had  jarisdiction  to  go 
behind  the  rate,  they  were  wrong  in  the  conclusion 
to  which  they  came,  for  although  if  the  respon- 
dent's tenancy  had  terminated  before  the  date 
of  the  allowance  he  would  not  have  been  liable, 
as  his  tenancv  was  in  existence  after  tiiat  day  he 
is  liable  for  the  whole  amount  of  the  rate.  The 
period  for  which  the  rate  is  made  does  not  com- 
mence at  the  end  of  the  half  year,  but  from  the 
date  of  the  making  of  the  rate,  which,  by  sect.  17 
of  the  Poor  Bate  Assessment  and  Collection  Act 
1869,  is  the  date  of  the  allowance  by  the  justices. 
He  also  referred  to 

Beg.  T.  Tempeet,  14  Timea  L.  Bep.  199 ; 

Davie  r.  Woadfield,  81  L.  T.  Bep.  782. 

The  mere  fact  that  the  title  of  the  rate  does  not 
state  on  ite  face  from  what  date  the  rate  com- 


mences does  not  render  it  invalid.  It  is  enoagb 
that  it  states  the  date  previous  to  which  the 
expenses  to  be  inonrred  are  to  be  met  by  the  rate 
in  question.    He  referred  to 

Poor  Bate  ABaesBmsnt  and  Colleotion  Act  1869 

(82  ft  33  Viot.  c.  41),  b.  14 ; 
Agtisiiltiml  Bates  Order  1896,  art.  16,  aohed.  T. 

Stevenson  for  the  respondent. — The  rate  is  bad 
on  ite  face,  because  it  does  not  follow  sect.  14  of 
the  Poor  Bate  Assessment  and  Collection  Act 
1869,  which  provides  that  the  overseers  of  every 
parish  when  they  make  a  poor  rate  shall  set  forth 
in  the  title  of  the  rate  the  period  for  which  the 
same  is  estimated,  and  here,  although  the  date 
when  the  rate  is  to  end  is  stated,  the  date  of  its 
commencement  is  not  so  steted.  The  justices 
have  jurisdiction  to  entertain  this  matter  becanse 
the  rate  is  bad  on  ite  f  aoe. 

Lord  AxTBBSTONB,  O.J. — In  oases  which  have 
been  before  ns  on  distress  warrante  for  rates  we 
have  said  more  than  once  that  we  do  not  pretend 
to  give  an  exhanstive  enumeration  of  all  the  ob- 
jections that  can  be  teken  on  an  application  for 
snoh  a  warrant,  and  of  all  the  grounds  on  which 
magistrates  may  have  adiscrrtMn  whether  or  not 
they  will  enforce  payment  of  the  rate  by  the  issue 
of  a  distress  warrant  But  there  are  certain 
things  which  cannot  be  raised  on  such  on  appli- 
cation. Here  the  precept  of  tiie  guardians  was 
made  on  the  8th  Oct,  and  the  rate  was  made  and 
allowed  by  the  justices  on  the  6th  Nov.  for  ex- 
penses from  the  29th  Sept.  to  the  25th  March. 
The  respondent  went  into  occupation  of  the  pre- 
mises for  which  he  was  rated  on  the  llth  Oct, 
and  he  says  that  this  rate  was  made  in  respect  of 
expenses  incurred  from  the  29th  Se^t,  and  he 
objeoto  to  pay  that  part  of  the  rate  wmoh  appUes 
to  tiie  expenses  incurred  from  that  date  to  when 
he  went  into  occupation.  I  think  the  rule  in 
Davi*  T.  Wood^eld  (sup.)  is  right  that  if  a  person 
is  in  ooonpation  at  the  date  of  the  aUowanoe  of 
the  rate  he  is  liable  to  the  rate,  for  the  date  of 
the  allowance  is  to  be  taken  as  the  date  of  the 
commencement  of  the  period  for  which  the  rate  is 
made.  That  also  seems  to  be  the  principle  acted 
on  in  Reg.  v.  Tempest  (itw.).  It  may  be  that  an 
objection  ma^  be  taken  to  a  rate  as  being  retro- 
spective if  it  IS  intended  to  cover  antecedent  ex- 
penses incurred  before  it  is  allowed,  but  that  is  a 
matter  for  appeal  to  quarter  sessions  ( Wciddington 
V.  City  of  London  Union,  E.  B.  &  E.  370),  and  it  is 
no  answer  to  an  application  for  a  stress  warrant : 
(Beg.  V.  Kingston  Justices,  E.  B.  &  E.  256).  It 
has  been  suggested  that  the  law  has  been  altered 
by  sect  14  of  the  Poor  Bate  Assessment  and 
CTollection  Act  1869  which,  when  it  says  that  the 
tiUe  of  the  rate  is  to  specify  the  period  for  which 
the  same  is  estimated,  means  that  it  must  give 
both  the  terminus  a  quo  and  the  teminus  ai 
quern  the  rate  was  made,  and,  as  that  was  not 
stated,  the  rate  was  invalid  on  ite  face  and  the 
justices  were  entitled  to  take  that  into  account.^  I 
think,  however,  that  section  was  passed  with 
r^;ard  to  the  existing  law,  and,  as  the  date  of  the 
rate  was  ite  starting  point  and  that  date  is  given 
here,  there  is  nothi^  on  the  face  of  the  rate  to 
show  that  it  was  bad.  In  my  opinion  the  respon- 
dent is  wrong,  and  the  distress  warrant  ought  to 
go  for  the  full  amount 

Kknniidt,  J. — ^I  am  of  the  same  opinion. 

Philliuose.  J.— I  agree.      Appevtl  allowed. 
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UoNair  v.  Hoban — London  Gountt  Council  v.  Datis. 


rK.B.  DiT. 


Solicitora :  Orowders,  Vizard,  and  Oldham,  for 
MUls  and  Reeve,  Norwich;  Eawlmgt  and  BiUt 
for  W.  E.  Keefe,  Norwich. 


Monday,  July  11. 

(Before  Lord  Altesstonb,  C.J.,  Ebnnbdt  and 

Fhillimobb,  JJ.) 

McNaib  (app.)  V.  Hoban  (reap.),  (a) 

Food   and  drug$ — Margarine   in   tub  in  $hop— 

Package— Margarine  Act  1887  (50  &  51    Vict. 

e.  29),  8.  6. 
A  Htfr  etanding  at  the  badi  of  the  counter  from 

wfctcA  margarine  i»  eeooped  to  be  eupplied  to  a 

euetomerie  a  "package"  within  $ect.  6 of  the 

Margarine  Act  1887,  and  must  be  marked  in 

aeeordanee  with  thai  tection. 
Case  stated  on  a  complaint  preferred  by  the 
appellant  aijainst  the  respondent  for  unlawfully 
exposing  for  sale  certain  margarine  contained  in 
an  open  package  which  was  not  branded  or 
dnrably  marked  "  Margarine  "  in  printed  capital 
letters,  contrary  to  the  Margarine  Act  1887. 

Upon  the  hearing  of  the  anrnmons  the  following 
iaots  were  proved  : — 

The  appellant  is  a  sanitary  inspector  appointed 
by  the  mayor,  aldermen,  and  councillors  of  the 
ci^  of  Westminster. 

The  respondent  keeps  a  shop  at  41,  York-street, 
and  is  a  dealer  in  margarine  by  retail  at  sach 
sh^. 

The  respondent  on  the  8th  Deo.  1903  had  in 
his  shop  at  the  back  of  his  connter,  in  fall  view 
of  anyone  entering  the  shop,  several  tabs  open  at 
the  top  containing  margarine^  As  the  respon- 
dent sold  the  margarine  he  scooped  tt  from  the 
tubs  for  the  pnrpoee  of  delivering  the  same  to 
his  castomers. 

The  tubs  containing  the  margarine  were  not 
branded  or  marked  "Margarine "  in  accordance 
with  sect.  6  of  the  Margarine  Act  1887  or  in  any 
way. 

The  appellant  on  the  8th  Dec.  1903  obtained 
a  sample  from  one  of  the  tubs  of  margarine,  and 
duly  fulfilled  his  obligations  in  dealing  with  such 
sample  in  compliance  with  the  provisions  of  the 
Margarine  Act  1S87. 

On  the  part  of  the  appellant  it  vras  contended 
that  the  tub  from  which  the  margarine  was  taken 
was  a  package  containing  margarine,  and  that, 
the  same  not  being  branded  or  marked  in  accord- 
ance with  sect.  6  of  the  Margarine  Act  1887,  the 
respondent  was  guilty  of  the  ofEence  with  which 
he  was  charged. 

The  magistrate  was  of  opinion  that  the  tub 
contained  margarine,  but,  having  regard  to  the 
mode  in  which  it  was  used,  it  being  only  used  as 
a  store  for  the  margarine,  it  was  not  a  package 
within  the  meaning  of  sect.  6  of  the  Margarine 
Act  1887,  and  he  therefore  dismissed  the 
summons. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether,  upon  the  above 
statement  of  facts,  the  magistrate  came  to  a 
correct  determination  and  decision  in  point  of 
law. 

D.  C.  Bartley  for  the  appellant. 

The  respondent  did  not  appear. 

(a)  Beporttd  bj  W.  db  B.  H^bbibt,  Esq.,  BanlBter-tt-Law. 


I 


Lord  Alvebstone,  O.J.— Knowing  the  object 
of  tills  Act  is  to  make  sure  that  when  a  person 
asks  for  butter  he  shall  get  butter,  and  when  ho 
asks  for  margarine  he  will  get  margarine,  I  think 
this  case  is  clear,  and  it  must  go  back  to  the 
magistrate  to  convict. 

Kennedy  and  Phillihobb,  JJ.  concurred. 

Appeal  aUowed.. 

Solicitors :  Allien  and  Bon. 


July  8  and  12. 
(Before  Lord  Alvebstone,  G.J.,  Kennedy  and 
Phillihobe,  JJ.) 
London  County  Council  (apps.)  v.  Davis 
(reep.).  (a) 
Metropolie — Street — Commencing  to  form  or  lay 
out — Paesage   to  ihope — London  Building  Act 
1894  (57  Jt  58  Vict,  e.  eexiii.),  $.  7. 
A  passage-way,  thoroughfare,  or  courtyard  leadine^ 
to  shops,  even  although  some  part  of  the  user 
may  be  restricted  to  certain  tim^s,  which  i» 
intended  and  used  as  a  market  or  bataar,  may 
be  a  "  street "  within  the  meaning  of  the  London 
Building  Act  1894,  and  the  person  responsMe 
therefore  may  be  convicted  under  sect.  7  of  that 
Act  for  com/mencing  to  form  and  lay  out  a  street. 
Case  stated  on  an  information  preferred  by  the 
appellants  against  the  respondent  for  unlawfully 
commencing  to  form  and  lay  out  a  street  without 
having  first  obtained  the  sanction  of  the  appel- 
lants, under  sect.  7  of  the  London  Building  Act 
1894,  whereby  he  became  liable  to    a  pooalty 
prescribed  by  sect.  200  (1)  (a)  of  that  Act. 

Upon  the  hearing  of  the  information  the 
following  facts  were  either  proved  or  admitted 
by  both  parties : — 

In  or  about  May  1902  the  respondent,  who  is  a 
builder,  was  proposing  to  pull  down  a  row  of 
small  houses  on  the  eastern  side  of  Morgan-street^ 
and  to  build  six  blocks  of  dwellings  on  the  site  of 
such  houses. 

At  the  back  of  the  yards  of  the  small  houses 
in  Morgan-street,  there  was  at  one  time  another 
row  of  small  houses  called  London-terrace,  which 
had  been  almost  entirely  pulled  down  about  1896. 
Beyond  London-terrace  was  a  footway  leading 
from  Commercial-road  to  James-street,  and 
beyond  this  footway  were  the  back  walls  of  the- 
houses  and  premises  in  Cannon- street- road.  The 
footway  was  carried  on  brick  arches,  the  spaces 
under  such  arches  serving  as  cellars  for  tho 
London-terrace  houses.  The  front  walls  of  the 
London-terrace  houses  came  up  to  the  footway, 
which  was  the  only  means  of  access  to  them. 
Access  was  also  given  by  the  footway  to  the  rear 
of  some  of  the  houses  in  Cannon-street-road. 

On  the  3rd  Nov.,  and  before  commencing  to 
erect  hia  blocks  of  dwellings,  the  respondent  duly 
gave  to  the  district  surveyor  a  building  notice. 

The  respondent  proceeded  to  erect  the  blocks 
of  dwellings  with  basements.  The  basements  at 
the  back  of  the  blocks  were  ultimately  co  mpleted 
as  shops,  twenty-four  in  number,  with  entrances 
from  the  open  space  next  hereinafter  described. 

In  order  to  provide  tbe  necessary  air  space  at 
the  basement  level  of  the  blocks  of  dwellings, 
which  was  about  8ft.  Gin.   below  the  level    of 

(a;  Beported  by  W.  OS  B.  Hibbxbt,  Eiq.,  Bwri>tai-*t-L»w. 
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Horf^an-Btreet,  it  was  neceasary  to  excavate  the 
ground,  formerlj  the  site  of  the  old  honaes  in 
London-terrace,  and  the  reapondent  originallj 
intended  to  extend  the  apace  up  to  the  wall  in 
rear  of  the  Cannon-atreet-road  housea,  clearing 
away  the  arches  over  which  the  footway  ran,  and 
80  doing  away  altogether  with  the  footway.  He 
found,  however,  that  the  wall  at  the  rear  of  the 
Cannon-atreet-road  houaea  would  not  atand  with- 
out the  aupport  whioh  it  received  from  the 
archea.  He  waa  also  aerved  with  a  writ  at  the 
suit  of  one  Silverman,  the  occupier  of  premiaea  in 
Cannon- street- road,  who  claimed  to  be  entitled  to 
a  right  of  way  from  the  rear  of  hia  premiaea 
along  the  footway.  In  these  circumstancea  the 
reapondent  decided  to  replace  the  old  archea  or 
cellars  under  the  footway,  which  were  in  a 
dilapidated  condition,  by  the  erection  deacribed  ia 
the  following  paragraph,  whioh  served  to  carry 
the  footway,  and  thia  work  waa  executed  by  him 
in  and  after  Jane  1903.  The  level  of  the  footway, 
when  replaced,  was  about  9in.  or  lOin.  above  the 
level  of  Morgan-street,  and  there  was  no 
evidence  that  this  was  not  the  lerd  at  which  it 
originally  stood. 

The  erections  are  fifty-five  in  number.  Each 
of  them  ia  separated  from  the  adjoining  one 
by  a  vertical  brick  wall  Gin.  thick.  A  bed  of 
concrete  resting  on  iron  girders  supported  on 
the  topa  of  the  walla  forma  a  covering  or  roof  to 
the  erectiona,  and  at  the  time  forms  the 
surface  of  the  footway.  Each  of  them  is  about 
6ft.  wide  and  4ft.  Gin.  deep  and  9ft.  high,  and  has 
a  door  or  doors  opening  on  to  the  apace.  Moat  of 
them  have  in  front  amall  gables  projeciag 
slightly  above  the  level  of  the  footway.  The 
erections  aerve  not  only  to  carry  the  footway, 
but  alao  as  buttresses  or  supporta  to  the  wall  at 
the  rear  of  the  Cannon-atreet-road  premiaea. 

The  apace  waa  paved  by  the  respondent  with 
granolithic  cement  paviag,  having  a  fall  of  about 
4in.  from  the  Cannon-atreet-road  side  of  the  space 
towards  the  Morgan-street  side.  The  surface 
water  runs  off  into  gulleys  running  along  the 
backs  of  the  blocks  of  dwellinga,  and  thence  into 
a  gulley  running  through  the  centre  of  the  blocks 
of  dwellinga  into  the  main  aewer  in  Morgan- 
street.  It  ia  lighted  and  cleansed  at  the  respon- 
dent's expense. 

On  the  10th  Sept.  1903,  when  the  information 
was  laid,  the  twenty-four  basements  on  the 
Morgan-street  side  of  the  apace,  and  the  fifty-five 
erectiona  on  the  Cannon-street-road  side  of  the 
space,  had  all,  or  nearly  all  of  them,  been  let  by 
the  respondent  to  weekly  tenants,  chiefly  of  the 
Jewish  faith,  and  were  being  uaed  for  the  aale  or 
storage  of  goods.  The  apace  was  in  fact  a  kind  of 
market  or  bazaar,  and  was  frequented  by  a  large 
number  of  persona. 

The  means  of  approach  to  the  space  at  the  time 
of  laying  the  information  were  as  follows :  (a)  A 
main  entrance  from  Morgan-street,  through  the 
middle  of  the  blocks  leading  down  steps  into  the 
«aid  space,  and  having  iron  gates  at  Morgan-street 
'Ond.  (b)  Each  of  the  blocks  is  entered  by  a  passage 
from  which  there  are  stairs  leading  to  the  upper 
part,  and  alao  stairs  leading  down  into  the  apace, 
from  which  alone  there  is  access  to  the  baaements. 
The  ataira  leading  downward  give  acceas  to  the 
space  for  the  occapiera  of  each  block,  but  there 
waa  nothing  to  prevent  persons  passing  from 
Morgan-street  down  these  stairs  into  the  space. 


Between  the  laying  of  the  information  and  the 
hearing  wooden  gates  were  placed  by  the  respon- 
dent to  all  these  entrances  at  the  Morgan- street 
end.  (c)  A  flight  of  steps  at  the  southern  end  of 
the  space,  having  a  gate  at  the  top,  through 
which  access  was  obtained  to  the  old  footway, 
and  thence  into  James-street,  or  eastward  through 
the  old  passage-way  of  Bowyer'a-buildings  into 
Cannon-street-road.  After  the  laying  of  the 
information  the  respondent  cut  off  all  means  of 
access  to  the  space  at  this  point  by  building  a 
wall,  (d)  A  flight  of  steps  with  a  gate  at  the  top, 
leading  up  from  the  space  on  to  the  old  footway 
between  the  erections  numbered  31  and  32. 
Facing  the  top  of  the  steps  there  was  a  door  ia 
the  wall  forming  the  rear  of  the  premises  in 
Cannon-atreet-road  for  whioh  the  respondent  had 
acquired  by  deed  a  licence  to  use,  thus  gaining 
acceaa  into  a  yard  in  which  there  waa  a  place 
aanctioned  by  the  Jewiah  authorities  for  the 
killing  of  poultry.  From  this  yard  there  was  a 
passage  leading  into  Cannon-street-road,  (e) 
After  paaaing  through  a  gate  at  the  top  of  the 
ateps  described  in  the  last  paragraph,  there  is  a 
gate  on  either  side  across  the  old  footway. 
Passing  through  that  on  the  southern  side,  access 
ia  obtained  to  the  old  footway,  and  thence  throngh 
another  gate  at  a  point  between  the  erectiona 
numbered  51  and  52,  and  ao  into  Jamea-street,  or 
through  Bowyer'a-buildings  into  Cannon-atreet- 
road.  After  passing  through  the  gate  on  the 
north  aide  of  the  ateps,  access  is  obtained  to  the 
old  footway,  but  the  entrance  in  Commercial-road 
has  been  for  some  years  prior  to  the  date  of  the 
information  blocked  up  by  some  person  or  persons 
other  than  the  respondent,  and  was  then  still 
blocked  up.  The  respondent  kept  the  door  in  the 
wall  and  all  the  gates  mentioned  in  this  paragraph 
under  his  control,  but  whether  he  had  any  right 
to  place  any  gates  across  the  old  footway  it  is  not 
material  to  this  case  to  inquire. 

The  iron  gates  at  the  main  entrance  in  Moraan- 
street  above  referred  to  were  closed  at  night  m>m 
about  10.30  p.m.  or  11  p.m.  for  Jewish  Sabbaths 
and  festivals.  No  business  whatever  is  permitted 
on  Jewish  Sabbaths  acd  festivals.  All  other 
means  of  aocesa  to  the  apace  were  entirely  under 
the  control  of  the  reapondent.  There  waa,  how- 
ever, at  the  date  of  the  information  nothing  to 
prevent  peraons  pasaing  from  Morgan-street 
throngh  any  one  of  the  paaaagea  in  each  cf  the 
blocks  when  the  iron  gatea  were  so  closed. 

The  blocks  of  dwellings  accommodate  some  800 
peraona,  who  naturally  form  the  majority  of  those 
who  frequent  the  space  and  deal  at  the  basement 
shops  and  the  erections  there,  but  other  persons 
are  not  prevented  by  the  respondent  from  using 
the  apace  for  the  same  purpose,  and  it  is  to  his 
interest  that  as  many  persons  as  possible  should 
so  use  it. 

The  respondent  laid  out  the  space  in  the  cir- 
onmatancea  and  to  the  extent  above  deacribed  and 
no  further,  and  he  had  not  made  any  such  appli- 
cation to  the  Council  nor  received  any  such 
sanction  for  forming  or  laying  out  a  street  aa  is 
required  by  sect.  7  of  the  London  Building  Act 
1894. 

The  appellants  contended  that  the  respondent 
had  commenced  to  form  and  lay  out  a  street  for 
foot  traffic  within  the  meaning  of  sect.  7  of  the 
London  Building  Act  1894,  and  sect.  200  (1)  (a) 
of  the  same  Act  as  amended   by  the   London 


Digitized  by 


Google 


Dec.  31,  1904.] 


THE  LAW  TIMES. 


[Vol.  xci.— 557 


K.B.  Div.] 


London  Countt  Council  (apps.)  v.  Davis  (rasp). 


[KB.  Bit. 


Building  Act  1894  (Amendment)  Aot  1898,  and 
they  cited  the  ease  of  Armstrong  t.  London 
County  Council  (81  L.  T.  Rep.  638 ;  (1900)  1 Q.  B. 
416). 

The  respondent  contended  that  the  spaee  in 
question  was  a  Jewish  market  or  bazaar,  and  was 
not  a  street  within  the  meaning  of  the  Acts. 

The  magistrate  was  of  opinion,  upon  the  facts 
as  above  stated,  that  the  respondent  had  formed 
a  market  in  the  space,  but  that  it  was  not  a 
"street"  within  the  meaning  of  the  Act,  and  he 
'dismissed  the  information. 

Avory,  E.G.,  Daldy,  and   Bohertson   for   the 

appellants. 

Macmorran,  E.C.  and  Harold  Brandon  for  the 

respondents. 

Lord  Alvbbstose,  C.J. — Upon  the  point 
raised  in  the  case  by  the  learned  magistrate  I 
really  have  had  no  doubt  from  the  time  that  I 
understood  the  facts.  The  learned  magistrate 
has  decided  in  favour  of  the  respondent's  con- 
tention that  the  space  in  question  was  a  Jewish 
market  or  bazaar,  and  not  a  street  within  the 
meaning  of  the  Act,  and  he  was  of  opinion,  upon 
the  facts  as  stated,  that  although  the  respondent 
had  formed  a  market  in  the  said  space  it  was  not 
a  street  within  the  meaning  of  the  Act,  and  he 
iherefore  dismissed  the  information.  After 
listening — as  I  ought  to  do,  and  did — to  all  the 
learned  magistrate's  judgment,  it  is  quite  plain 
to  me  that  he  has  embodied  in  one  sentence  the 
ground  of  his  decision,  and  that  is,  that  as  the 
place  was  described  to  him  as  existing  on  or  about 
the  22nd  June,  it  was  not  a  street,  but  was  a 
market.  Whether  or  not  any  point  could  be 
raised  upon  the  state  of  things  which  existed 
-earlier  and  might  have  made  it  a  street  is 
a  matter  which  we  need  not  consider  new, 
because  ic  was  not  raised  before  the  learned 
magistrate.  I  think,  for  the  purposes  of 
ibis  case,  the  answer  which  Mr,  Avory  has 
given  ns  is  a  good  one  and  a  correct  one :  "  It  may 
be  that  I  might  even  have  come  earlier,  but  I 
contend  that  what  was  being  done  on  the 
22nd  June  was  at  any  rate  the  commencing 
to  form,  or  lay  out,  a  .  street  within  the 
meaning  of  the  7th  section."  I  can  see  now 
that  there  might  have  been  some  contention 
raised,  although  I  think  it  is  very  likely,  on  the 
facts,  that  it  would  not  prove  a  well-founded  one, 
that  the  twenty-four  basements  might  be  used  as 
workshops,  or  shops  in  connection  with  some 
trade  which  might  be  carried  on  by  the  occupants 
of  the  houses.  But,  looking  at  the  place  and 
seeing  the  character  of  the  buildings,  I  do  not 
think  there  is  very  much  likelihood  of  these  stores 
being  used  in  connection  with  the  rooms  in  the 
places  above.  As  I  understand  the  plan,  the 
passage  is  ntilised  in  the  manner  shown,  and  opens 
out  in  six  places  on  this  court,  and  there  is  a  big, 
broad  staircase ;  there  are  also  ways  out,  which  I 
need  not  describe  again,  whereby  at  certain  points 
people  can  get  out  into  Cannon-street-road.  At 
any  rate,  if  it  was  possible  to  put  a  differeni 
construction  upon  the  matter,  as  it  was  originally 
designed  and  contemplated,  Mr.  Davis  was  minded 
to  erect  the  fifty-five  shops  on  the  other  side,  to 
which  no  access  can  be  got  at  all  except  by  going 
^own  the  passage,  and  therefore  it  seems  to  me 
that  there  is  no  doubt  about  it.  Now,  sect.  7  states 
that  before  any  person  commences  to  form  or  lay  i 


out  any  street,  whether  intended  to  be  used  for 
carriage  traffic  or  for  foot  traffic  only,  application 
shall  be  made ;  and  "  street "  is  deemed  by  the 
definition  clause  to  include  any  highway,  footway, 
square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not.  Mr.  Macmorran  has  con- 
tended, or,  at  any  rate,  indirectly  contended,  that, 
in  order  to  lay  out  a  street  within  the  meaning  of 
sect.  7,  the  person  must  be  doing  something  of  a 
character  indicated  in  sebt.  8.  1  do  not  take  that 
view,  and  I  have  expressed  this  opinion  before. 
Sect.  8  is,  in  my  opinion,  a  section  which  has  been 
enacted  in  order  to  enable  persons  to  come  from 
the  commencement  of  certain  work,  and  if  as  a 
matter  of  fact  those  acts  are  done,  and  they  are 
acts  <done  in  the  course  of  forming  or  laying  out 
a  street,  proceedings  can  be  taken  although  the 
street  is  not  finally  formed,  obviously  for  the 
reason  that  it  was  in  the  interests  of  the  person 
himself  that  he  should  be  told  that  he  was 
beginning  to  do  work  which  he  would  not  be 
all9wed  to  do.  That  is  the  construction  which 
we  put  upon  that  section  when  the  point  arose 
in  another  case.  Now,  as  the  matter  stood  in 
June  last,  what  was  the  condition  of  things  P 
Here  is  a  court,  or  passage,  or  alley,  some  20ft. 
wide,  with  fifty -five  places  of  business  on  one  side 
which  have  no  connection  whatever  with  the 
houses,  physically  or  structurally,  but  they  are  let, 
some  to  tenants  and  some  to  outsiders,  and  on  the 
other  side  twenty-four  independent  shops.  That 
was  the  state  of  things  when,  at  any  rate,  the 
London  County  Council  thought  that  what  was 
shown  indicated  that  the  respondent  was  laying 
out  this  place  to  be  so  used.  I  do  not  want  to 
go  all  through  the  facts  again,  bat  there  were  no 
less  then  six  or  seven  modes  of  access  through 
those  buildings,  designed,  and  designed  only,  for 
the  purpose  of  gettine  to  them,  and  there  is  aljo 
some  means  of  access  from  the  Cannon-street-road 
side.  Looking  at  the  plan,  and  looking  at  the 
statements  in  the  case,  I  have  no  hesitation  in 
coming  to  the  condnsion  that  the  learned 
magistrate  has  applied  a  wrong  test.  It  is  not  a 
question  of  whether  the  respondent  has  established 
a  market  here  or  whether  he  has  established  a 
bazaar.  The  question  is  whether  or  not  he  has  laid 
it  oat  so  that  people  shall  be  free  to  come  and  go  and 
pass  in  and  out  and  through  this  place  by  means 
of  the  passage,  and  also  by  means  of  going  to 
these  stairs.  I  think  the  learned  magistrate 
ought  to  have  come  to  the  conclusion  that  on 
those  facts  there  was  a  commencing  to  lay  out  a 
street.  I  desire  to  say  that  I  cannot  on  these 
facts  come  to  any  other  conrlnsion  without  prac- 
tically disagreeing  with  the  reasons  of  the  decision 
in  Armstrong  v.  London  County  Council  (81  L.  T. 
Rep.  638 ;  (1900)  1  Q.  B.  416),  which  expressly 
deiils  with  the  matter,  and  which  seems  to  me  to 
be  the  governing  case.  It  does  not  cease  to  be  a 
street  simply  because  some  part  of  the  user  may 
be  at  certain  times.  Under  these  circumstances 
it  seems  to  me  that,  had  the  learned  magistrate 
really  applied  his  mind  to  the  question  of  what 
this  really  was,  a  passage-way,  or  thoroughfare,  or 
courtyard  leading  to  shops,  lie  must  have  come 
to  the  conclusion  that  within  the  definition  of  the 
section  it  was  a  commencing  to  form  and  lay  out 
the  street.  But  he  has  for  the  moment  allowed  his 
mind  to  consider,  not  what  the  respondent  was 
laying  out  and  doing,  but  what  was  the  purpose  in 
his  mind  of  creatin^'  what  he  is  pleased  to  call  a 
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bazaar  or  a  market,  which,  if  it  be  la  a  street, 
does  not  prevent  it  being  a  street.  I  therefore 
think  that  this  case  mast  go  back  before  the 
learned  magistrate  for  a  conviction. 

Mr.  Josttoe   Kennbdt. — I  am  of   the  same 
opinion,  and  I  have  nothing  to  add. 
Mr.  Justice  Fhillimobe. — I  also  agree. 

Appeal  allowed. 
Solidtors :  W.  A.  BlaxUmd ;  D.  A.  Bomain. 


Wednesdcty,  Jviy  13. 

(Before  Fhillisiobe,  J.) 

Matob,  &c.,  of  Nobwich  v.  Nobwich 

Elxctbio  Tbamwats  Coup  any.  (a) 

Tramway — GoiuirueHon  of  Act — Maintain   and 

Iteep  in  good  condition  '*  junction  "  of  company'* 

paving  and  corporation's  turf  ace. 

By  the  Norwich  JEleetric  Tramwaye  Act  1897  the 
defendant  company  were  to  maintain  and  keep 
in  good  condition  "  the  junction  of  the  paving 
laid  and  maintained  by  the  company  with  the 
surface  laid  and  maintained  by  this  corpora- 
tion." 
Held,  that  the  word  "junction"  could  not  only 
mean  the  mere  point  or  place  where  the  two 
surfaces  met,  but  that  the  defendant  company 
had  to  maintain  the  even  contour  of  ike  road 
at  the  junction  of  the  two  surfaces. 
Action. 

The  plaintiffs  songht  to  recover  531. 13s.  lOd. 
repairs  to  roadways,  and  claimed  a  declaration  as 
to  their  rights  under  the  Norwich  Electric  Tram- 
ways Act  1897,  B.  57,  sub-s.  5. 
The  material  part  of  sect  57  was  as  follows : 
If  the  oompany  fail  to  maintain  and  keep  in  good 
oondition  to  the  satiBfaotion  of  the  oorporation 
...  (5)  the  jnnotion  of  the  paving  laid  and  main- 
tained by  the  company  with  the  mrfaoe  laid  and  main- 
tained by  the  oorporation,  the  oorporation  may,  if  they 
think  fit,  themselvea,  at  any  time  after  seven  days' 
notice  to  the  oompany,  do  ^e  work  neoessary  for  Uie 
repair  and  maintenanoe  of  the  road,  and  the  expense 
reasonably  inooired  by  the  oorporation  in  so  doing  shall 
be  repaid  to  them  by  the  oompany  with  the  addition  of 
5  per  centnm  of  snoh  expense. 

The  facts  of  the  case,  as  stated  in  the  learned 
judge's  judgment,  which  gave  rise  to  the  action 
were  as  follows  : — 

The  defendant  company's  tramways  in  some 
oases  are  laid  in  granite  setts,  or  in  wood  edged 
with  a  line  of  granite  setts,  the  roadway  on  either 
sides  being  of  macadam.  The  life  of  a  granite 
sett  is  about  twenty  years,  but  macadam  under 
ordinary  trafiSc  will  not  last  more  than  four  years. 
The  evidence  given  at  the  trial  showed  that  the 
effect  of  the  above  was  to  produce,  as  the  macadam 
wore  away,  a  sort  of  descent  or  step  from  the  setts 
on  to  the  macadam.  Then  the  line  of  setts  tended 
to  form  a  guiding  ridge  alonK  which  the  wheels  of 
vehicles  ran,  forming  a  trough  which  accumulated 
water,  softening  the  macadam  road,  and  further 
increasing  the  depth  of  the  trough  to  2in.  to  2^in.  It 
was  also  proved  in  evidence  that  this  defect  in  the 
roadway  could  be  made  good,  if  taken  in  time,  by 
the  picking  up  of  the  old  macadam,  and  putting 
in  of  new  metal  over  a  space  of  about  3in.  in 
breadth  from  the  setts. 

(a)  BeporMd  by  W.  OB  B,  UEaBEBT,  Esq.,  Buristor-at^w. 


The  corporation  contended  that  it  was  to  meet 
this  expense  and  trouble  and  to  throw  it  upon  the 
oompany  that  sub-sect.  5  of  sect.  57  oE  the 
Norwich  Electric  Tramways  Act  1897  was 
passed. 

Maemorran,  K.O.  and  E.  E.  Wild  for  the 
plaintiffs. 

JP*.  Low,  E.G.  and  Senle  for  the  defendants. 

Phillimobb,  J. — In  this  action  the  plmtiff 
corporation  seeks  to  recover  from  the  tramways 
company  a  sum  of  53Z.  13i.  lOi.  and  interest ;  and 
both   parties   seek    a    declaration   as   to  their 
respective  rights  under  sect.  57,  sub-sect.  5,  of 
the  Norwich  Electric  Tramways  Act  1897  (60  k 
61  Vict.  c.  254).    Bv  the  Tramways  Act  1870  (33 
&  34  Vict.  0.  78),  s.  28,  a  tramway  company  has 
to  maintain  and  keep  in  good  condition  and  repair 
to  the  satisfaction  of  the  road  authority :  (1)  So 
much  of  the  road  as  lies  between  the  rails  of  the 
tramway ;  (2)  if  there  are  two  tramways  belongii^ 
to  the  same  tramway  company  within  4ft.  of  each 
other,  the  portion  of  the  road  between  these  two 
tramways ;  (3)  so  much  of  the  road  as  extends  on 
either  side  ISin.  beyond  the  rails  of  the  tram- 
way.     By    the  same  section,    if    the    tramway 
company  fails  to  comply,  the  road  authorities  may, 
after  seven  days'  notice,  open  and  break  up  the 
road  and  do  the  neoessary  works  at  the  expense 
of  the  tramway  company.    The  Norwich  Act  by 
sect.  2    incorporates   Part    2    of   the    G-eneral 
Tramways  Act.  except  when  expressly  varied. 
Sect.  28  is  in  Part  2.    The  Norwich   Act  has, 
however,  certain  special  provisions  which  probably 
were    the    results  of    a   Parliamentary  bargain 
between  the  Gity  of  Norwich  and  the  Norwich 
Electric  Tramways  Gompany.    Sect.  53  prorides 
that  whenever  the  road  authority,  wbion  is  for 
this  case  the  corporation,  altera  the  level  of  any 
road  on  which  a  tramway  is  laid,  the  oompany 
shall  at  the  same  time  cdter  its  rails  so  that  the 
uppermost  surface  shall  be  on  a  level  with  the 
altered    surface    of    the    road,  and  shall  make 
corresponding  alterations  to  level  with  regard  to 
the  portion  of  road  between  the  rails  and  to  the 
18in.  space.    Sect.  56  imposes  a  penalty  of  51.  a 
day  in  case  the  rails  of  the  tramways  or  the  sab- 
structure  are  or  is  out  of  repair   so  as  to  be  a 
danger  or  annoyance  to    ordinary    traffic,    and 
fiirtber  provides  that  where  a  street  is  so  narrow 
that  there  is  lens  space  than  3ft.  between  the 
footpath  and  the  nearest  tramway  rail  the  com- 
pany shall  pave  and  maintain  the  street  right 
across.      This  imposition  of    penalty    and  this 
obligation  in  the  case  of  narrow  streets  is  an 
addition    to   the    law  nnder    tbe    general    Act. 
Sect.  57  has  provisions  which  are  very  like  tho8» 
contained  in  eect.  28  of  the  general  Act,  and  must, 
I  suppose,  be  taken  to  be  in  substitution  for  those 
contained  in  sect.  28.    I  qnote  them :    "  If  the 
company    fail    to    maintain    and  keep  in  good 
condition  to  the  satisfaction  of  the  corporation : 
(1)  So  much  of  any  road  whereon  any  tramway 
belonging  to  them  is  laid  as  lies  between  the  lines 
of  the  tramway ;  (2)  the  portion  of  the  roadway 
between  tbe  tramvrays  where  two  lines  of  tram- 
way are  laid  by  the  company  in  any  road ;  (3)  so 
much  of  tbe  roadway  as  extends  18in.  beyond  the 
rails  of  and  on  each  side  of  any  snch  tramway; 
(4)  the  whole  width  of  the  roadway  where  any 
tramway  shall  have  been  constructed  in  any  street 
so  that  a  less  spatse  than  3ft.  shall  intervene 
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between  the  outside  ot  the  footpath  oa  either  aide 
of  soch  street  and  the  nearest  rail  of  such  tram  - 
'^^^7;  (&)  the  .iunotion  of  the  paving  laid  and 
maintained  by  the  company  with  the  sarface  laid 
and  maintained  by  the  corporation ;  the  corpora- 
tion may  if  they  think  fit  themselves  at  any  time, 
after  seven  days'  notice  to  the  company,  do  the 
work  necessary  for  the  repair  and  maintenance  of 
the  road,  and  the  expense  reasonably  incurred  by 
the  corporation  in  so  doing  shall  be  repaid 
to  them  by  the  company  with  the  addition 
of  5  per  cent,  of  such  expense."  On  this 
section  I  notice,  first,  that  the  corporation  is 
not  merely  to  be  paid  their  expense,  but  to 
have  interest  on  the  outlay ;  secondly,  that  this 
section  applies  to  the  whole  surface  of  narrow 
fltreets,  thus  providing  machinerr  for  enforcing 
the  special  obligation  provided  by  sect.  56 ; 
thirdly,  that,  incidentally  as  it  were  and  without 
the  interposition  of  any  direct  order  upon  the 
tramway  company  to  repair  the  space  oetween 
two  tramways  more  than  4ft.  apart,  the  corpora- 
tion is  by  this  section  enabled  to  enforce  such  a 
reptur.  These  observations  are  of  assistance  in 
the  oonstmotion  of  the  one  sab-section  now  in 
dispute,  which  enables  the  corporation  to  do  the 
work  and  charge  the  company,  if  the  latter  fails 
in  the  opinion  of  the  corporation  "  to  maintain 
and  keep  in  good  condition  the  junction  of  the 
paving  laid  and  maintained  by  the  company  with 
the  surface  laid  and  maintained  by  the  corpora- 
tion." The  state  of  things  to  which  I  am  asked 
to  apply  this  snb-section  is  as  foUows :  The 
tramways  in  some  cases  are  laid  in  streets  paved 
with  wood,  and  as  to  these  streets  no  question 
arises.  In  other  oases  the  road  is  made  with 
macadam,  the  tram  rails  being  laid  either  in 
granite  setts  or  in  wood  edged  with  a  line  of 
granite  setts.  The  life  of  a  granite  sett  is  about 
twenty  years,  but  macadam  in  roads  where  there 
is  an  ordinary  amount  of  town  traffic  will  not 
last  more  than  four  years,  so  that  at  the  point 
where  granite  meets  macadam  the  latter  is 
wearing  down  five  times  as  fast  as  the  former. 
The  effect  of  this,  according  to  the  evidence,  is 
to  produce  as  the  macadam  gets  older  a  sort  of 
descent  or  step  from  the  setts  on  to  the  macadam. 
Then  the  line  of  setts  tends  to  form  a  "  guiding 
ridge "  along  which  the  wheels  of  vehicles  will 
run,  forming  a  trough  which  tends  to  deepen  and 
which  accumulates  water,  making  the  macadam 
rotten  or  soft  and  further  increasing  the  depth. 
This  depth,  according  to  the  diagrams,  models, 
and  photographs  submitted  to  me,  was,  before  the 
corporation  took  the  work  in  hand,  from  Jin.  to 
2in.,  and  in  the  worst  cases  2:^in.  The  existence 
of  this  trough  and  its  depth  were  not  seriously 
disputed  by  the  company;  but  it  was  said  on 
behalf  of  the  company  that  this  trough  was  not 
found  except  in  cases  where  the  general  surface 
of  the  macadam  was  bad  and  the  whole  macadam 
needed  repair.  This  contention  gave  rise  to  the 
only  dispute  of  fact  in  the  case.  As  to  it  I  think  the 
company  may  have  been  in  some  cases  right  at  any 
rate  to  this  extent  that  the  trough  would  not 
have  been  so  deep  had  the  macadam  been  in 
better  repair,  bat  I  am  satisfied  that  in  the  greater 
number  of  cases  where  there  was  a  guiding  ridge 
and  an  objectionable  trough  the  rest  of  the 
macadam  was  in  sufficiently  good  repair.  The 
particular  sum  in  dispute,  wMch  represents  the 
cost  of  the  work  which  the  corporation  has  done 


to  fill  up  these  troughs,  being  small,  and  the 
great  object  being  the  ascertainment  of  the  prin- 
ciple, I  have  not  thought  it  necessary  to  look 
closely  into  the  items.    So  doubt,  if  it  shonld  be 
ultimately  decided  that  there  is  any  liability  on 
the  company  in  respect  of  these  troughs,  those 
who  represent  the  company  will  in  proper  cases 
meet  a  seven  days'  notice  to  repair  by  a  coupter 
contention  that  the  corporation  shonld  put  the 
whole  macadam  in  good  order.    I  say  ultimately 
because  the  annual  sum  involved  by  the  decision 
of  this  case  is  considerable,  and  the  matter  will 
probably  go  to  appeal.    What  has  to  be  con- 
sidered is  what  is  to  be  done  when  macadam  has 
still  some  years  of  life,  but    it  is  worn  down 
appreciably  below  the  surface  of  the  setts.    The 
city  engineer  says  that  tliis  may  occur  in  places 
every  three  months,  and  could,  if  taken  in  time, 
be    made    good  by  the  picking  up  of  the  old 
macadam  and  the  putting  in  of  the  new  metal 
over  a    space  of    about  Sin.  breadth   from   the 
setts.    If  not  taken  in  time  it  may  require  action 
over  as   much,  I  think,  as  14in.  breadth.    The 
corporation  says  that  it  was  to  meet  this  known 
expense  and  trouble,  and  to  throw  it  upon  the 
shoulders  of  the  company,  that  sub-sect.  5  was 
agreed  to  and  passed.    The  company  says  that  it 
would  be  absurd  to  expect  it  to  trespass  upon  or 
interfere  with   that  part  of  the  road   which  is 
maintained  by  the  corporation.    The  sub- section 
is  certainly  difficult  to  construe.    What  is  meant 
by  the  word  "junction"?     The  company  sava 
"  junction  "  means  the  point  or  place  where  the 
two  surfaces  meet,  and  gives  as  an  example  of 
maintaining  the  junction  that,  if  there  were  a  crack 
in  the  earth's  surface  separating  the  setts  from 
the  macadam,  the  company  would  have  to  bridge 
it  over.    The  corporation  replies  that  much  more 
than  this  is  meant,  and  that  you  cannot  main- 
tain a  point  or  place  in  good  condition,  and  that 
the  j  unction  must  be  something  material.    I  have 
a  further  difficulty,  that  what  is  to  be  maintained 
is  not  the  junction  of  two  surfaces,  bat  the  junc- 
tion of  a  paving  which  is  a  solid  with  a  surface. 
Again,  what  surface  can  be   described   as    laid 
and  maintained  by  the  corporation  P    No  doubt 
the  corporation  has  in  the  first   instance  laid 
the   sunace  of  the  road  before    the   tramway 
came  there.    When  the  tramway  company  breaks 
up  it  must  make  good  for  the  corporation,  under 
sect.  27  of  the  Tramways  Act,  and  the  surface  so 
made  good  may  be  said  to  be  the  sarface  laid  by 
the  corporation.    No  doubt  also  if  the  corporation 
changes  the  level  of  the  road,  as  contemplated  by 
sect.  56   of   the  Norwich  Act,  when   it  relays 
the  macadam  in  the  course  of  repair,  it "  lays  a 
surface."    But  what  surface  does  it  "  maintain  P  " 
The  tramway  company,  as  I  understand,  contends 
that  these  words  import  a  condition,  and  that  the 
sub-section,  taking  it  at  ite  worst  for  the  company, 
means  that  if  the  corporation  maintain  the  surface 
of  the  macadam  to  the  level  at  which  it  was  laid, 
then,  and  then  only,  can  it  require  the  tramway 
company  to  keep  the  two  surfaces  even  at  the 
same  height  at  the  junction.    But  tills  contention 
would  almost    rob  the  sub-section  of  practical 
effect.    It  would  only  leave  cases  where  the  whole 
structure  of  the  tramway  had  sunk  or  risen,  or 
possibly,  in  the  case  of  a  wooden  structure,  had 
shrank,  or  where  there  was  a  fissure,  as  I  have 
already  said,  in  the  earth.   Except  this  last,  rather 
a  fanciful  case,  these  cases  womd  be  all  cases  of 
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bad  repair,  and  would  be  cohered  by  the  other 
snb-section.     The  only  other  case  to  which  it 
might  apply  was  sngf^ted  by  Mr.  Banister,  the 
engineer  and  manager  of  the  tramway  company. 
He  thonght  that  the  macadam  might  sink,  and 
that  it  might  be  proper  then  to  ronnd  o£  the 
edges  of  the  setts,  so  an  to  preserve  a  nearly 
uniform  contour.      But  this   snggestion,   which 
shonld  not  be  pressed  against  his  company,  gives 
up  the  point.    It  only  uters  the  mode  in  which 
the  tramway  company  shonld  perform  that  daty 
which  the  corporation  insists  npon.    In  fact  I 
suppose   it    would  be    more    expensive  for   the 
tramway  company  to  plane  away  the  edges  of 
these  setts  than  it  would  be  for  it  to  fill  up  the 
trough  with  macadam.    I  must  if  possible  give  a 
meaning  to  this  sub-section,  and  upon  the  whole, 
taking  into  account  the  fact  that  there  had  been 
much  experience  of  tramways  before  1897,  when 
this  Act  was  passed,  and  that  it  was    known 
that  macadam  wore  away  more  quickly  than  setts 
and  was  thus  liable  to  create  a  guiding  ridge,  I 
think  it  was  the  intention  to  throw  upon  the  tram- 
way company,  aa  a  condition  of  the  privilege  which 
'it  was  seeking,  the  duty  to  maintain  an  even  con- 
tour of  the  road  by  a  proper  junction  of  the  two 
surfaces.    In  order  that  tnis  duty  may  arise,  the 
macadam  must  be  in  such  a  state  that  it  can  be 
said  to  have  a  surface  and  not  several,  or  to  put 
it  in  other  language,  the  corporation  must  main- 
tain the  surface  which  it  has  laid,  though  it  may 
maintain  it  at  a  lower  level.     I  therefore  give 
judgment  for  the  plaintiffs  for  532.  13«,  lOi.  and 
5  per  cent.      With     regard    to    the    proposed 
declaration,   I    asked   that  each    party    should 
suggest  in  writing  the  form  which  it  shonld  take, 
and  these  forms  have  since  been  sent  to  me.    That 
proposed  on   behalf    of    the    corporation  is  us 
follows  :  "  A  declaration  that  the  obligation  of  the 
company  under  sect.  57  (5)  of  the  Norwich  Electric 
Tramways  Act  1897  to  maintain  and  keep  in  good 
condition  the  junction  therein  mentioned  extends 
to  cases  where,  by  reason  of  the  presence  of  tram- 
ways in  a  road,  the  traffic  in  such  road  has  caused 
the  surface  laid  and  maintained  by  the  corporation 
to  become  worn  down  below  the  level  of  the  paving 
laid  and  maintained  by  the  company,  and  involves 
the  maintenance  by  the  company  of  a  uniform 
level  of  such  surface  and  paving,  whether  that  is 
to  be  effectsd  by  the   raising    of    the    surface 
immediately    adjoining    such    paving    or     the 
lowering  of  the  paving  itself."    The  defendants 
pray  for  a  declaration  "  That  the  true  meaning  of 
the  word  '  junction  '  as  set  forth  in  sect  57  (5)  of 
the  Norwich  Electric  Tramways  Act  1897  is  the 
line  of  contact  formed  by  the  abutment  of  a 
vertical  plane  (that  is  to  say,  the  outer  surface  of 
the  paving  laid  and  maintained  by  the  company) 
upon  a  horizontal  plane  (that  is  to  say,  the  surface 
laid  and  maintained  by  the  corporation),  and  that 
the  right  of  the  plaintiffs  to  do  and  charge  for 
work  under  the  said  sub-section  does  not  arise 
until  and  unless  the  level  of  the  paving  laid  and 
maintained  by    the   company  at   its  points    of 
junction  with  the  surfaces  laid  and  maintained  by 
the  corporation  vanes  from  the  level  at  which 
such  paving  was  originally  laid."     This  last  para- 
graph   aptly    expresses    the    intention    of    the 
company,  which  1  have  rejected.     As  to  the  form 
proposed  by  the  corporation,  I  observe   that  it 
somewhat  narrows  their  claim,  for  it  proposes  that 
the  duty  shall  only   arise  where  by  reason  of 


the  presence  of  the  tramway  the  traffic  ban  caused 
the  surface  of  the  roadway  to  become  worn  down 
below  the  level  of  the  tramway  structure.  In 
other  words,  the  duty  will  not  arise  as  soon  as  the 
step  is  formed,  but  only  when  the  guiding  ridge 
has  made  a  trough.  To  as  much  as  this  they  are 
fully  entitled  in  my  opinion.  But  I  do  not  agreo 
that  the  obligation  of  the  company  involves  the 
maintenance  by  the  company  of  "a  uniform 
level."  Nor  was  this  asked  for.  It  would  mean 
lowering  of  the  whole  tramway  structure  or  the 
raising  of  all  the  macadam  at  once.  What  was 
desired  was  an  unbroken  contour,  a  smoothing  or 
bevelling  off  for  perhaps  three  inches,  perhaps 
more,  so  that  there  should  be  no  sharp  descent. 
Upon  the  whole  I  think  the  words  "  uniform  and 
unbroken  contour  "  should  be  substituted  for  th» 
words  "  uniform  level,"  and  with  this  alteration  I 
accept  the  form  proposed  by  the  corporation  and 
I  declare  accordingly.  The  plaintiSi  should  have 
the  costs  of  the  action. 

Judgment  for  the  plaintiffs. 
Solicitors :  Sharpe,  Parker,  and  Co.,  for  Miller, 
Norwich;    Crovoders,    Vizard,  and   Oldham,   for 
MUU  and  Beeve,  Norwich. 


Julg  8  and  15. 

(Before  Lord  Altbbstonk,  C.J.,  Kennedt  and 

Phillimobb,  JJ.) 

Stkes  (app.)  «.  BABBACLOuaH  (resp.).(a) 

Mine — Cheokweigher — Removal    of — Inierferenett 
with  workmen — Coal  Mines  Regulation  Act  1837  ^ 
(50  *  51  Vict  e.  58),  ».  13. 

Acts  of  intetferenee  with  any  of  the'.workmen  at  a 
mine  for  which  a  court  of  summary  jurisdiction 
may  order  the  removal  of  a  checkweigher  by 
virtue  of  sect.  13  of  the  Coal  Mines  Regulation- 
Act  1887  need  not  be  done  at  the  mine,  and  need 
not  be  done  by  virtue  of  or  in  connection  with 
the  office  of  checktoeigher. 

Case  stated  on  a  complaint  preferred  by  the 
respondent,  the  certified  manager  of  a  colliery, 
against  the  appellant,  for  that  he,  being  a  check* 
weigher  on  behalf  of  persons  employed  at  a  coal 
mine,  did  unlawfully  on  certain  daya  impede  and 
interrupt  the  working  of  the  mine,  and  did 
unlawfully  interfere  with  certain  workmen  em- 
ployed at  the  mine,  and  did  unlawfully  interfere 
with  the  management  of  the  mine;  and  the 
justices  being  satisfied  that  the  respondent  had 
ahoym  primd  facie  ground  for  the  removal  of  the 
appelluit  caused  a  summons  to  be  served  on  the 
appellant  to  show  cause  against  his  removal  aa 
such  cheokweigher. 
The  following  facts  were  found  by  the  justices : — 
The  appellant,  in  addition  to  being  the  check- 
weigher  of  the  mine,  was  also  president  of  the 
local  branch  of  the  miners'  association,  and  o& 
the  19  th  Nov.  1903  he  presided  over  a  meeting  of 
the  men  which  had  been  called  to  consider  the 
question  of  working  on  play  days.  Play  daya 
were  days  on  which  the  pits  were  not  working  for 
pulling  coal,  and  the  only  work  done  <^u  those 
days  was  work  necessary  for  the  safety  <  £  the  pit 
roads,  workings,  roofs,  and  ventilation.  There 
was  no  coal  getting.  On  a  play  day,  therefore, 
the  appellant  had  no  business  at  the  pit.    Four 
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men  had  been  pieTioudy  stopped  hj  the  respon- 
dent for  refusing  to  work  on  a  play  day  for  the 
opening  of  aome  blocked  ventilation,  and  tbia 
meeting  had  been  called  to  consider  the  matter. 
The  appellant  told  the  four  men  whose  checks  had 
been  stopped  not  to  go  and  see  the  reapondent, 
but  to  be  at  a  pit-gate  meeting  not  later  than 
half-past  four,  and  he  (the  appelant)  would  aee 
there  were  others  to  atop  the  men  from  going  to 
work,  and  they  would  then  have  a  meeting  at  half- 
past  five.  There  was  accordingly  a  pit  meeting 
the  next  morning.  The  appellant  spoKe,  and  aaid 
the  men  were  not  to  go  into  the  pit,  and  be 
aaked  for  a  motion  to  stop  play-^y  working 
either  by  fair  or  f onl  means,  and  he  said  he  wonld 
«top  play-day  working  one  way  or  another.  A 
pit-gate  meeting  ia  a  meeting  at  tbe  entrance  to 
the  colliery  yard  as  the  men  are  going  to  work. 
The  appellant  told  the  men  also  that  they  were 
not  to  work  on  play  daya  in  future.  Seveial 
men  called  as  witnesaea  went  on  tbe  20th  Nor. 
1903  to  work,  but  did  not  go  to  work,  aa  they 
were  told  not  to  do  ao.  The  appellant  alao  told 
the  men  at  this  meeting  to  go  oack  and  come  in 
their  holiday  dothea  next  morning  and  watch 
tboae  who  went  to  work.  On  the2l8t  Not.  1903, 
which  was  a  play  day,  and  a  day  on  which  the 
appellant  had  no  business  at  the  pit,  men  had 
been  interfered  with  by  him  and  had  gone  to  the 
«olliery  intending  to  work,  but  had  been  turned 
back. 

On  behalf  of  the  appellant  it  was  contended 
that  sect.  13  of  the  Act  specially  referred  to  what 
A  cheokweighman  might  do  in  the  discharge  of  his 
functiona.  '' Or  otherwise  misconducta  himself  " 
was  omitted  from  the  amended  atatute  by  the 
«abstitatiou  of  "  Or  has  at  the  mine  to  the  detri- 
ment of  tbe  owner  .  .  .  done  anything." 
That  the  intention  waa  obviona — viz.,  to  reduce 
the  wide-apreading  net  which  waa  previonaly 
thrown  round  the  check  weighman.  He  might  not 
take  advant^e  of  hia  position  to  inflict  injury 
vpon  his  employera,  but  the  atatute  did  not  inter- 
fere with  hia  treedom  of  action  when  not  dia- 
«harging  his  ordinary  functiona  unless  he  did 
unlawful  acta.  If  in  his  capacity  as  president  of 
the  branch,  and  not  while  acting  as  checkweigher, 
the  appellant  simply  advised  the  men  not  to  go 
doiin,  there  waa  no  offence.  Were  it  otherwiae  it 
would  be  imposaible  for  the  cheokweighman  to  be 
associated  with  the  men  in  their  intereats, 
«speoial]y  seeing  that  he  waa  the  only  independent 
man  of  them.  Intimidation  would  warrant  the 
man's  removal,  but  advice  would  not. 

On  the  part  of  the  reapondent  it  waa  contended 
that  a  cheokweighman  was  in  no  aenae  in  tha 
service  of  the  colliery  company.  They  had  no 
voice  in  the  appointment,  and  so  long  aa  he  kept 
to  the  Act  they  had  no  power  to  remove  him. 
Thia  made  it  all  the  more  neceasary  that  such  a 
{>eraon  should  be  careful  not  to  exceed  his  duties, 
and  the  sole  question  waa  whether  the  cheok- 
weighman had  exceeded  hia  dutiea  in  enoh  a 
Banner  as  to  justify  the  bench  in  ordering  hia 
removaL  The  offence  constituted  by  sect.  13 
of  the  Act  need  not  necessarily  take'^lace  on  the 
mine  premiaea,  but  might  be  committed  at  any 
time  and  at  any  place.  [The  attention  of  the 
jnaticea  waa  called  to  Prentice  v.  Rail  (37  L.  T. 
Bep.  605).] 

By  sub-sect.  3  of  sect.  13  of  60  &  51  Vict.  c.  58, 
it  is  provided  that  a  checkweigher  shall  not  be 


authorised  in  any  way  to  impede  or  interrupt  the 
working  of  the  mine,  or  to  interfere  with  the  weigh- 
mg  or  with  any  of  the  workmen,  or  with  the  manage- 
ment of  the  mine,  but  shall  be  authorised  only 
to  take  auch  account  or  determine  the  deductions 
as  provided  by  the  Act.  Sub-sect.  4  provides  that 
if  the  owner,  agent,  or  manager  of  the  mine 
desires  tbe  removal  of  a  checkweigher  on  the 
ground  that  the  checkweigher  has  impeded  or 
interrupted  the  working  of  the  mine,  or  interfered 
with  the  weighing  or  any  of  the  workmen,  or 
with  the  management  of  the  mine,  or  haa,  at  the 
mine,  to  the  detriment  of  the  owner,  agent,  or 
manager  done  anything  beyond  taking  snch 
account,  determining  such  deductions,  or  giving 
such  information  aa  aforeaaid,  he  may  compltun 
to  a  court  of  summary  jurisdiction,  who,  if  of 
opinion  that  the  owner,  agent,  or  manager  shows 
auffioient  primd  facie  ground  for  the  removal  of 
the  checkweigher,  ahall  call  on  the  checkweigher 
to  ahow  cause  againat  his  removal. 

The  juaticea  found  that  the  appellant  did  on  the 
19th,  20th,  and  21at  Nov.  1903  unlawfully  inter- 
fere  with  certain  of  the  workmen  employed  at  the 
oolliery,  and  ordered  him  to  be  removed  aa  check- 
weigher. 

At^erley  Jonei,  K.O.  and  /.  0.  Andrews  for 
the  appellant. — By  sect.  13  (4)  and  (5)  of  the 
Coal  Minea  Regulation  Act  1887,  if  the  removal 
of  a  checkweigher  ia  deaired  on  the  ground  that 
he  haa  impeded  or  interrupted  the  working  of  the 
mine  or  interfered  with  the  weighing  or  with  any 
of  the  workmen  or  with  the  management  of  the 
mine,  he  can  be  removed  by  tbe  justices,  but  here 
the  facta  which  are  found  in  the  caae  in  no  way 
justify  the  order  of  removal  made  againat  the 
appellant,  for  there  ia  no  interfei-ence  with  the 
workmen  within  sect.  13  (4)  of  the  Act  of  1887. 
All  the  acts  which  he  haa  done  were  done  as 
president  of  his  local  miners'  association,  and 
not  in  any  way  aa  checkweigher.  They  were  not 
done  while  he  waa  performing  hia  dutiea,  and 
they  wera  not  done  at  the  mine.  The  worda  ''or 
haa  otherwise  misconducted  himself,"  which 
appear  in  sect.  18  of  the  Goal  Mines  Biegnlation 
Act  1872,  are  not  fonnd  in  the  Aot  of  1»87,  and 
they  were  omitted  beoauae  of  the  caae  of  Prentice 
V.  HaU  (37  L.  T.  Rep.  605). 

W.  Bairatov)  for  the  respondent. — The  facts 
found  by  the  juaticea  clearly  show  that  the  appel- 
lant has  interfered  with  the  workmen,  and  they 
were  justified  in  making  the  order  for  the  appel- 
lant's removal.  It  does  not  matter  whether  or 
not  the  act  was  done  in  hia  capacity  of  check- 
weigher  or  whether  it  waa  actually  done  at  the 
mine  itself,  for  sect.  13  (4)  of  the  Act  of  1887 
merely  aays,  "  interfere  with  any  of  the  workmen." 
What  occurred  at  the  pit  gate  certainly  waa  "at 
the  mine,"  and  there  waa  plenty  of  evidence  to 
aupport  the  juaticea'  finding. 

Atherley  Jones,  K.C.  in  reply. 

Lord  Alterstonb,  O.J. — I  think  thia  appeal 
must  be  dismissed.  I  have  read  and  agree  with 
the  judgments  of  Kennedy  and  Fhillimore,  J  J., 
and  for  the  reasons  therein  expressed. 

Kennedy,  J.  read  the  following  written  judg- 
ment : — Whilst  I  concur  in  the  conclusion  at 
which  my  Lord  and  my  brother  Fhillimore  have 
arrived,  I  wish  to  state  shortly  the  reasons  of  my 
own  judgment,  aa  the  matter  to  be  de<»ded  is 
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one  of  general  importance.  The  magiatratea  have 
found  aa  a  fact  that  on  three  oat  of  five  dates 
charged  in  the  respondent'!  complaint,  the 
appeUant,  then  bein?  a  oheokweigher,  did  unlaw* 
fnUy  interfere  with  certain  of  the  workmen 
employed  at  the  Ackton  Hall  Colliery,  and  on  this 
ground,  under  the  provisions  of  the  Goal  Mines 
Begulation  Act  18S7,  s.  13,  sub-sa.  4  and  5,  they 
have  made  a  summary  order  for  the  removal  of 
the  appellant  from  his  position  as  oheokweigher. 
"Interference  with  workmen"  is  under  Uiese 
sections  a  specified  legal  ground  of  removal,  and 
we  can  reverse  that  decision  only  if  there  was  not 
in  point  of  law  any  evidence  to  jastifr  the  magis- 
trates' finding  of  fact.  The  findings  In  substance 
are  as  follows :  Now  I  cannot  say  that  what  is  here 
recorded  as  having  taken  place,  according  to  the 
mafi^strates'  view,  on  20th  and  21st  Nov.,  at  all 
events  cannot,  as  a  matter  of  law,  be  held  to 
constitute  "  an  interference  with  any  of  the  work- 
men" within  the  fair  and  proper  meaning  of  the 
statute.  It  is  urged  that  it  ought  not  to  be  so 
regarded  substantially  on  two  grounds.  First, 
that  the  interference  with  workmen  which  is 
intended  to  be  forbidden  by  the  section  must  be 
interference  of  the  checkweigher  virtute  ofieii, 
or,  at  all  events,  in  apparent  or  professed  exercise 
of  the  check-weigher's  powers  or  authority  as  a 
checkweigher,  whereas,  it  is  contended,  the 
appellant  in  tjie  present  case  was  not  engaged  in, 
or  claiming  to  be  performing,  duties  as  a  check- 
weigher,  but  was  acting  as  president  to  the  local 
mining  association.  Now  I  desire,  for  my  part, 
to  say  that  I  should  by  no  means  be  prepared  to 
instify  an  order  of  magistrates  removing  a  check- 
weigher  from  his  place  merely  because,  either  as 
an  official  of  a  miners'  association,  or  as  a  private 
Individual,  the  checkweigher  took  some  part  in 
the  legitimate  work  of  a  miners'  association, 
and  was  present,  or  spoke,  or  presided  at  meet- 
ings called  together  to  consider  and  resolve 
upon  matters  affecting  the  miners'  interests  or 
action.  It  is  true  that  such  action  may  be 
intended  to  influence,  and  may  inflnence,  the 
conduct  of  workmen  at  the  mine,  but  I  should 
not  be  prepared  to  hold,  nor  must  I  be  nnder- 
stood  to_  hold  here,  that  action  of  that  kind  is 
necessarily  interference  within  the  meaning  of  the 
section.  I  do  not  believe  that  this  was  the  purpose 
of  the  enactment  in  question.  But  I  am  equally 
convinced  that  the  mere  fact  that  a  checkweigher 
charged  with  the  unlawful  interference  is  also  an 
official  of  the  local  miners'  association,  and  that 
the  acts  charged  were  done  by  him  when  purport- 
ing to  act  as  such  official,  and  not  when  claiming 
to  use  authority  or  perform  duties  as  a  check- 
weigher,  does  not  necessarily  constitute  an  answer 
to  such  charge.  As  to  what  conduct  is  interfer- 
ence which  under  the  statute  constitutes  a  ground 
for  removal,  it  seems  to  me,  must  turn  on  the 
particular  circumstances  and  facts  cf  each  case. 
Interference  is  not  a  word  of  art,  or  capable  of  pre- 
cise definition,  but  there  is  nothing  in  the  section 
which  limits  the  unlawful  interKrenoe  to  acts 
which  the  checkweigher  does  or  purports  to  do  in 
connection  with  or  by  virtue  of  his  duties  in  that 
office.  With  regard  to  the  locality  of  the  acts  and 
to  the  further  contention  of  the  appellant  that  the 
Eection  does,  if  it  is  properly  coustmed,  limit  the 
objectionable  interference  to  interference  within 
the  gates,  or,  to  use  the  phrase  which  appears  in 
the  later  part  of  the  section,  to  interference  "  at 


the  mine."  I  do  not  agree  with  this  view  as  a 
matter  of  constmction.  The  very  fact  that  in 
regard  to  conduct  of  the  checkweigher  which  i» 
to  the  detriment  of  the  owner,  agent,  or  manager, 
the  section  does  expressly  limit  the  area  of  the 
mine,  and  in  the  same  section  does  not  in  terms 
put  any  such  limitation  to  interference  with 
workmen,  appean  to  me  to  make  very  strongly 
against  the  propriety  of  implying  it  in  the  later 
case,  nor  is  it  in  my  view  a  reasonable  construc- 
tion, looking  at  the  subject-matter  of  the  enact- 
ment. A  safeguard  against  an  abnee  of  the 
influence  and  power  over  the  workmen  which  a 
checkweigher's  office  gives  him  appears  to  me  to- 
be  quite  as  reasonably  necessary  in  regard  to 
interference  with  workmen  at  or  outside  as  within 
the  pit  gates.  Reference  was  made  in  the  conrB» 
of  the  argument  to  the  ease  of  Prentice  v.  Hall 
(37  L.  T.  Bep.  605).  I  think  that  the  effect  of  the 
judgments  in  that  case,  as  well  as  the  change  of 
wording  of  the  Act  of  1887  from  the  wording  of 
the  Goal  Mines  Begulation  Act  1872,  under  wMch 
that  case  was  decided,  is  opposed  to  the  conten- 
tion of  the  appellant  in  the  present  case  on  both 
the  points  which  I  have  dealt.  The  act  of  the 
checkweigher  which  in  that  case  was  held  to 
justify  an  order  to  remove  him  was  the  intimi- 
dation of  the  workman.  It  is  true  the  intimidation 
of  the  workman  was  in  one  of  the  branches  of  the 
colliery ;  but  there  is  no  suggestion  in  that  case  as 
reported  that  the  judgment  would  have  been 
different  if  it  had  been  from  outside  the  pit  gate,, 
or  that  the  act  of  intimidation  was,  or  purported 
to  be,  in  any  way  connected  with  the  performance 
of  the  checkweigher's  duties  or  under  colour  of 
his  authority  as  a  checkweigher.  It  is  true  that 
both  the  judges  of  the  Divisional  Court  lay  stress- 
on  the  words  "  otherwise  misconducted  himself," 
which  are  not  to  be  found  in  the  Act  of  1887. 
But  the  change  of  language  is  rather  against  the 
appellant's  contention  here,  for  in  the  Act  of  1887, 
wmlst  these  words  are  omitted,  the  words  "  inter- 
fere .  .  .  with  any  of  the  workmen"  ar» 
introdaced,  and  the  just  inference  as  to  the 
intent  of  the  Legislature  appears  to  me  to  b» 
that  whilst  other  "  misoonouot"  of  a  check- 
weigher  other  than  that  which  is  specified  in  th» 
section  is  not  to  afford  ground  for  his  removal,, 
misconduct  which  consists  in  interference  with  a 
workman  is  still  to  be  treated  as  proper  ground 
for  removal.  For  these  reasons  I  cannot  say  th» 
facts  found  do  not  constitute  "interference" 
within  the  statute. 

Fhillimore,  J.  read  the  following  written 
judgment : — This  is  an  appeal  from  an  order  made 
by  justices  of  the  peace  for  the  West  Biding  of 
Yorkshire.  A  complaint  was  on  the  16th  Jan. 
last  preferred  against  the  respondent  for  that  he 
on  the  13th,  14U],  19th,  20th,  and  21at  Nov.  1903, 
being  checkweigher  at  the  Ackton  Hall  Colliery, 
ui^awfnlly  interfered  with  certain  of  the  work- 
men employed  in  the  mine  and  unlawfully  inter- 
fered with  the  management  of  the  mine.  The 
object  of  this  complaint  was  to  procure  the 
removal  of  the  appellant.  On  the  20th  Feb.  the 
justices,  being  satisfied  that  the  appellant  did  so 
interfere,  made  an  order  for  his  removal,  with 
costs,  but  stated  the  case  which  forms  the  subject 
of  this  appeal.  They  did  not  find  adversely  to 
the  appellant  with  regard  to  the  charges  on  tiie 
13th  and  14th  Nov.;  but  with  reganl  to  three 
later  days  they  found  that   the  appellant   did 
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vnlswf ally  interfere  with  certain  of  the  workmen 
«mplo7ed   at  the  Aokton  Hall  Colliery.     They 

f.ve  their  findings  in  detail,  and  my  brother 
ennedy  has  snmmarised  them.  The  question 
upon  which  the  opinion  of  the  court  was  de- 
sired was  whether  there  was  any  evidence  to 
support  these  findings.  The  piovisions  of  the 
Act  as  to  the  removal  of  a  checkweigher  are  as 
follows,  sect.  13,  sub- sect.  3:  "A  checkweigher 
shall  not  bs  authorised  in  any  way  to  impede  or 
interrupt  the  working  of  the  mine,  or  to  interfere 
with  the  weighing  or  with  any  of  the  workmen,  or 
with  the  management  of  the  mine."  Sub-sect.  4 : 
'"  If  the  owner,  agent,  or  manager  desires  the  re- 
moval of  the  checkweigher  on  the  ground  that  the 
oheckweigher  has  impeded  or  interrupted  the 
working  of  the  mine,  or  interfered  with  the  weigh- 
ing or  with  any  of  the  workmen,  or  with  the 
management  of  the  mine,  and  has  at  the  mine,  to 
the  detriment  of  the  owner,  agent,  or  manager, 
done  anything  beyond  taking  such  account  de- 
termining such  deduction  or  giving  such  informa- 
tion as  aforesaid,  he  may  complam  to  a  court  of 
summary  jurisdiction,  who,  if  of  opinion  that 
the  owner,  agent,  or  manager  shows  sufficient 
prima,  facie  grounds  for  the  removal  of  the  check- 
weigher  shall  call  on  the  checkweigher  to  show 
oause  against  his  removal."  It  was  contended  on 
behalf  <of  the  appellant  that  these  provisions 
relate  solely  to  interference  or  misconduct  by  the 
checkweigher  in  his  capacity  of  checkweigher, 
or  at  any  rate  only  to  something  done  at  the 
mine.  It  was  pointed  out  that  the  words  "or 
otherwise  misconducted  himself,"  in  the  older 
Act,  had  been  repealed,  and  in  lieu  the  words 
"or  has  at  the  mine,  to  the  detriment  of  the 
owner,  &c.,  done  anything  beyond  taking  such 
-acoount,  Sus.,"  had  been  enacted.  But  these  are 
not  the  only  words  of  addition  in  the  new  Act. 
In  the  older  Act  (35  &  36  Yict  c.  76,  s.  18),  the 
grounds  for  removal  were  if  a  checkweigher  has 
"  impeded  or  interrupted  the  working  of  the  mine, 
«r  interfered  with  the  weighing,  or  has  otherwise 
misconducted  himself."  In  the  present  Act  we 
have  the  words  "  or  has  otherwise  misoondacted 
himself  "  taken  out ;  but  we  have  three  new  grounds 
inserted — interference  with  any  of  the  workmen, 
interference  with  the  management  of  the  mine, 
and  doing  anything  at  the  time  to  the  detriment  of 
the  owner.  It  was  contended  on  behalf  of  the 
inspondent  that  it  might  easily  happen  that  a 
person  in  the  position  of  a  checkweigher  could  use 
his  influence  and  knowledge  to  interfere  with  the 
workmen  in  a  manner  injurious  to  the  mine  and 
its  management,  and  that  it  was  not  necessary  in 
law  that  he  should  do  the  acts  complained  of  at  the 
mine ;  that  it  was  a  question  of  fact  for  the  j  ustices 
whether  he  had  interfered  with  the  workmen. 
The  justices  set  out  the  evidence  on  both  sides  as 
parts  of  the  case.  From  this  I  gather  that  the 
act  complained  of  on  the  19th  Nov.  was  an 
inflammatory  speech  and  advice  or  direction  given 
to  four  miners  at  a  meeting  held  at  the  Feather- 
stone  Hotel ;  that  the  acts  complained  of  on  the 
20th  and  2lBt  were  inflammatory  speeches  and 
threats  at  meetings  held  at  the  pit  gate.  If  it  be 
necessary  to  constitute  a  cause  of  removal  that 
the  action  of  which  a  complaint  is  made  should 
be  done  as  contended  at  the  mine,  I  do  not  think 
that  what  happened  on  the  19ch  could  be  said  to 
be  done  at  the  mine;  but  I  think  that  the  justices 
might  find  that  the  actions  of  the  appellant  on 


the  20th  and  2l8t  were  acts  of  interference  with 
the  workmen.  A  pit-gate  meeting  was  upon  the 
evidence  a  meeting  held  on  the  road  outside 
the  entrance  to  the  mine  yard  at  a  point  which 
every  workman  must  pass,  and  where  any  work- 
man upon  whom  influence  or  intimidation  might 
be  brought  to  bear  could  be  stopped.  I  think 
that  acts  done  at  such  a  meeting  were  acts 
done  at  the  mine,  and  though  not  done  by  the 
appellant  in  his  capacity  as  checkweigher,  were 
acts  of  serious  interference.  It  was  suggested 
that  the  order  could  not  be  supported  unless  the 
justices  were  right  in  their  findings  as  to  all  three 
days ,-  but  this  was  not  a  conviction  of  misde- 
meanour to  which  the  rule  in  O'ConneU  v.  Meg. 
(11  C.  &  F.  155)  would  apply.  It  is  a  proceeding 
on  behalf  of  the  manager  of  the  mine  to  get  rid  of 
an  official  appointed  by  the  men  who  has  misused 
his  official  position  and  his  statutory  privileges  ta 
the  detriment  of  the  mine.  An  order  for  removal 
upon  a  proper  case  would  be  ex  dehito  jiutUise 
whether  the  objectionable  conduct  was  upon  two 
or  three  days.  It  becomes  therefore  unnecessary 
to  decide  whether  or  not  a  checkweigher  may  be 
removed  from  his  office  by  reason  of  acts  of  inter- 
ference not  done  at  the  mine.  I  am,  however,  of 
opinion  that  there  is  no  such  local  limitation. 
Sect.  13,  sub-sect.  3  enumerates  the  acts  which  a 
checkweigher  has  no  authority  to  do.  Sub-sect.'  4 
says  that  if  he  does  any  of  these  acts  he  may  be 
removed  from  his  office,  and  also  that  he  may  be 
removed  upon  additional  grounds — namely,  doing 
at  the  mine  acts  to  the  detriment  of  the  mine- 
owner,  agent,  or  manager.  These  are  words  of 
extension,  not  of  limitation.  It  was,  therefore, 
open  to  the  justices  to  find  that  the  action  of  the 
appellant  on  the  19th  Nov.,  though  it  did  not  take 
place  at  the  mine,  and  though  it  was  not  as  a 
checkweigher  but  as  president  of  the  association 
that  he  spoke,  was  an  unlawful  interference  with 
certain  of  the  workmen  employed  at  the  mine. 
The  appeal  will  be  dismissed  with  costs. 

Appeal  digmitaed. 
Solicitors :  Charles  BruseU  and  Co.  for  C.  E.  8. 
Lowden,  Pontefract;  Moxon  and  Barker,  Ponte* 
fract. 


Saturday,  Aug.  6. 

(Before  DASLiMa,  J.) 

Kent  County  Council  v.  Matob  of 

Folkestone,  (a) 

Limitation  of  actions — Damage  to  highway- 
Action  againttpublie  body — Period  of  limitation 
—Public  Authorities  Protection  Act  1893  (66  * 
57  Viet.  e.  61),  «.  1  (a)— Locomotives  Act  1898 
(61  &  62  Vict.  e.  29),  «.  12  (1)  (6). 

By  sect.  I  of  the  PtMie  Authorities  Protection  Act 
1893  an  action  "  shaU  not  be  or  he  instituted 
ttn2e8(  it  is  commenced  within  six  months  "  from 
the  matter  complained  of. 

By  sect.  12  (1)  (6)  of  the  Locomotives  Act  1898  pro-  - 
ceedings  for  the  recovery  of  expenses  of  extra- 
ordinary  traffic  "shall  be   commenced  within 
twelve  months  of  the  time  at  which  the  damage 
has  been  done."  i      '     c'-'' 

Held,  that  where  it  is  sought  to  charge  a  pMie  Xl  •  ;'      . 
authority  with  the  expenses  of  extraordinary  ^^  if.-         I 
traffic,  the  period  of  limitation  was  six  months.     ,/.,►<•     , 

-       "-- ^'■'  pf-l 


(a)  Beporied  by  W.  Da  B.  UsBBsai,  Eiq.,  Bani«tar-M-LftW. 
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Action. 

The  plaintiffs'  claim  wan  as  highway  authori- 
ties for  expenses  incurred  by  them  by  reason  of 
damage  caused  by  extraordinary  traffic  on  their 
highways  by  or  in  consequence  of  the  orders  of 
the  defendants. 

The  damage  was  done  mora  than  six  months, 
but  less  than  twelve  months,  before  the  action  was 
brought,  and  the  defendants  contended  that  the 
claim  was  barred  by  sect.  1  of  the  Fablic  Autho- 
rities Protection  Act  1893. 

Dieketu,  K.C.  and  Theobali  Malhew  for  the 
plaintiffs. 

Hume  WiUiams,  K.U.  and  Satuell  for  the 
defendants. 

Dablino,  J. — In  this    case  1  think  that    the 
plaintiffs  would  be  entitled  to  judgment  for  3002., 
.bat  for  the  point   that    this   case  is   governed 
by  the  Public  Authorities  Protection  Act  1893. 
With  regard  to    that  there  is  some  difficulty, 
but  I  think  the  defendants  are  entitled  to  judg- 
ment.   Sect.  12  (1)  (6)  of  the  Locomotives  Act 
1898,   under  which    this   action   is    brought   to 
recover  damages  for  extraordinary  traffic,  says: 
"Proceedings  for  the  reoovei-y  of  any  expenses 
incarred  after  the  passing  of  this  Act  shall  be 
commenced  within  twelve  months   of    the    time 
at  which    the    damage    has  been  done."    Now, 
this    action    was    commenced,   I    think,    within 
twelve  months  of  the  doing  of  the  damage,  and 
it  is  said  by  Mr.  Dickens,  and  this  is   the  only 
argument  which  could  be  used,  that  this  Act  of 
1898,  when  it  gives  twelve  months,  has  laid  down 
a  code  applicable  to  all  persons,  private   indi- 
viduals and  public  authorities  alike.    If  that  be 
so,  the  Act  of  1898  has  repealed,  with  regard  to 
public  authorities,  the  Act  of  1893  in  so  far  as 
the  limitation  of  time  within  which  the  action 
for  damage  from  extraordinary  traffic  is  to  be 
brought)   is  concerned.    It   does  not   say  so  in 
plain  words,   it  is  absolately   silent  npon    the 
matter,    and    the  Act   of    1893   was  intended 
obviously  to  put  public  authorities  In  a  different 
position  from  private  individuals.    It  does  not 
affect  to  deal  with  anything  but  public  authorities. 
Sub-sect.  1  of  sect.  1  says :  "  The  action,  prose- 
cution, or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six   months  next 
after  the  act,  neglect,  or  default  complained  of." 
I  do  not  think  that  that  provision   in  favour  of 
the  public  authorities  has  been  repealed  or  inter- 
fered with  by  the  Locomotives  Act  of  1898.  I  think 
that  there   still  rtjmain  two  classes  of  persons, 
viz.,  private  individuals  who  are  not  favoured  to 
the  same  extent  as  public  authorities  and  who 
may  be  sued  within  twelve  months  of  the  time 
that  they  have  done  this  daoiage,   and  public 
authorities.    I  think  there  still  remains  the  pro- 
tection given  to  public  authorities,  and  I  could 
give  very  good  reasons  why  it  should  be  so,  and 
no  doubt  thoy  were  given  in  Parliament  in  1893, 
that  no  action  should  lie    against  them  unless 
it    was  instituted    within  six  months.    I  think 
really  that  this  case  is   covered  by  the  reason- 
ing that  I  myself  used  in  the  case  of  Markey  r. 
Tolworth  Joint  Isolation  Hospital  District  Board 
(83  L.  T.  Eep.  28  j  (1900)  2  K.  B.  454),  where 
Bigham,  J.  said  he  agreed,  but  I  notice  that  he 
did  not  say  anything  upon  this  point.    However, 
he  said  "  I  agree,"  and  then  he  gave  a  judgment 
of  his  own  upon  the  other  point,  not  on  these 


words  we  are  dealing  with  now,  as  to  the  com- 
mencement of  the  damage,  and  so  on.  Why  Z 
gave  judgment  first  in  that  case  I  cannot  in  the 
least  remember,  but  for  some  reason  I  appear  to 
have  done  so,  and  Bigbam,  J.  said  he  agreed  with 
it.  He  gave  no  reason  why  he  did  so.  I  said 
this :  "  It  is  true,  as  he  says,  that  the  action  must 
be  brought  under  the  Fatal  Accidents  Act  within 
twelve  months,  and  the  Act  of  1893  "  (that  is,  the 
same  Act,  the  Public  Authorities  ProteotJon  Act) 
"  does  not  interfere  with  that  limitation  except  as 
to  actions  against  certain  specified  persons,  who 
mast  be  sued  within  six  months;  the  Act  does  not 
interfere  with  the  Fatal  Accidents  Act,  except 
that  as  to  certain  classes  a  different  time  limit  is 
imposed,  a  limit  which  affects  not  only  an  action 
under  that  Act,  but  also  any  action  under  any 
Act.  The  two  Acts  do  not  conflict  in  any  way. 
This  action  should  have  been  brought  within  six 
months,  calculated  from  the  death  of  the 
deceased,  and  our  judgment  must  be  for  the 
defendants."  It  seems  to  me  that  that  reason- 
ing, good  or  bad,  applies  exactly  to  this  case, 
as  if  I  had  said,  "The  Ast  does  not  interfere 
with  the  Locomotives  Act,"  instead  of,  as  I 
said  there,  "  with  the  Fatal  Accidents  Act," 
'  except  that  as  to  certain  classes  a  different 
time  limit  is  imposed,  a  limit  which  affects  not 
only  an  action  under  that  Act,  but  also  a  fly  action 
under  any  Act."  What  I  said  there  does 
apply  to  this  case,  because  I  said,  "  bat  also  any 
action  under  any  Act."  It  seems  to  me  that 
really  I  am  concluded  by  that  judgment,  with 
which  Bigham,  J.  said  he  agreed,  and  I  am  bound 
to  say,  if  I  had  to  reconsider  the  matter  without 
any  authority  at  all,  I  should  still  think  that  that 
was  the  true  reasoning,  and  that  this  Act  of  189^ 
is  not  repealed  as  to  public  authorities  by  the 
Locomotives  Act  of  1898.  Therefore  I  shall  enter 
judgment  for  the  defendants. 

Judgment  for  the  defendanii. 

Solicitors:  Ckureh,  Adams,  and  Prior,  for 
Charles  Turner,  Maidstone;  Holt,  B  eever,  and 
Crotody,  for  A.  F.  Kidson,  Folkestone. 


Wednesday.  Aug.  ^'^•in^^i  'J  '^ 
(Before  Daelinq,  J>/^^«,  I  |']8' 
>bnbb  ».  Fbanklin.  (o)    *  */ r 


Eobnbb 

Jjanllwd  and  ttmani — Factory — Qaoenant  to  poy 
outgoinas — Ex/penses  of  oZterotioiM  to  provide 
eacape  from  fire — RiglU  of  action  in  High  Court 
—Factory  and  Workshop  Act  1891  (54  &  55  Viet. 
c.  75),  «.  7  (2). 

Where  a  tenant  has  covenanted  to  pay  all  ovi- 
goings,  and  his  landlord,  on  the  requisition  of 
the  local  authority,  ha$  been  required  to  mak* 
certain  alterations  under  the  Factory  and 
Workshop  Act  1891,  to  at  to  provide  meant  of 
eteape  from  fire,  the  larAlord  cannot  sue  hit 
tenant  in  the  High  Court  on  hit  covenant,  but 
must  apply  in  the  County  Court  under 
sect.  7  (2)  of  the  ttatute. 

ACTIOK. 

The  plaintiff's  claim  was  for  the  payment  oS 
1852. 12i.  alleged  to  be  due  under  covenants  con- 
tained in  an  indenture  of  lease  dated  the  8th  May 
1      (a)  Btported  by  W.  DI  B.  Hekbebt,  E*q.,  Buil>t«r«U«w. 
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1890,  and  made  between  the  plaintilE   and  the 
defendants. 

The  facts  were  as  follows  : — 

The  plaintifE  was  the  owner  of  two  ware-, 
honses,  constituting  a  factory  within  the  mean- 
ing  of  the  Factory  and  Workshop  Acts,  at  the 
rear  of  !No.  27,  Lamb-street,  Spitalfields,  which 
were  demised  to  the  defendants  oy  a  lease  dated 
the  8th  May  1890  for  the  term  of  twenty-one 
years. 

By  the  terms  of  the  lease  the  defendants  cove- 
nanted (inter  alia)  that  they  would  daring  the 
term  of  the  lease  pay  all  the  existing  and  future 
taxes,  sewers'  rates,  and  rates,  assessments,  and 
outgoings  of  every  description  for  the  time  being 
payable  by  landlord  or  tenant  in  respect  of  the 
demised  premises  (the  landlord's  property  tax 
alone  excepted). 

By  another  covenant  the  plaintiff  undertook 
that  within  one  month  of  the  execution  of  the 
lease  he  would  brick  up  in  a  proper  and  workman- 
like manner  the  two  doorways  leading  from  the 
premises  demised  into  the  premises  22,  Lamb- 
street,  and  into  the  stable-yard  respectively. 

On  the  7th  Feb.  1901  the  plaintifE  was  required 
by  the  London  County  Council,  by  a  notice  under 
seal,  to  provide  and  carry  out  certain  work  in 
accordance  with  the  Factory  and  Workshop  Acts 
1878  to  1895  in  respect  of  the  premises. 

Part  of  the  work  in  question  consisted  in 
unblocking  the  doors  which  had  been  bricked  up 
by  the  plaintiff  in  performance  of  his  covenant 
in  the  lease. 

The  plaintiff  executed  the  work  at  a  cost  of 
185Z.  12<.,  w'uich  sum  he  nov  sought  to  recover 
from  the  defendants  as  "  outgoings  "  within  the 
meaning  of  their  covenants. 

By  sect.  7,  sub-sect.  2,  of  the  Factory  and 
Workshop  Act  1891 : 

If  tbe  owner  allogei  that  the  oooapier  of  the  factory 
ought  to  besT  or  oontribnto  to  the  expenses  of  oomplying 
with  the  reqoirement,  he  may  apply  to  the  Connty  Coart 
judge  having  jnriidiotion  where  the  factory  is  sitnate, 
and  thereupon  the  Connty  Conit  jadge,  after  hearing  tbe 
oocnpier,  may  make  such  order  as  appears  to  the  oonrt 
jnst  and  eqoitable  under  all  the  oiroumstanoes  of  tbe 

e.(a) 


Arthur    H.   Poyter   for    the   plaintiff. — I    am 
entitled  to  judgment  for  this  amount  under  the 
covenant  in  the  lea^e  of  1890,  for  the  defendants 
are  bound  to  pay  all  outgoings  in  respect  of  the 
premises.    It  is  not  necessary  to  go  to  the  County 
Court,  but  even  if  the  plaintiff  had  gone  there, 
the  learned  County  Court  judge  would  have  been 
bound  to  have  given  judgment  for  the  plaintiff, 
as  he  could  not  have  disregarded   the  express 
covenant  between  the  parties.    He  referred  to 
Arding  v.  Economic  Frinting  and  PubUihing  Com- 
pany, 79  L.  T.  Kep.  420,  622  ; 
FouUjer  v.  Arding,  86  L.  T.  Bep.  4S8 ;  (1902)  1 

K.  B.  700 ; 
JlorrU  V.  Beal,  91  L.  T.  Eep.  486 ;  (1901)  2  K.  B. 

585; 
Ooldatein  v.  Hollingiworth,  91 L.  T.  Bep.  85  ;  (190i) 
2  E.  B.  578. 

R.  Cunningham  Olen  for  the  defendants. — 
These  expenses  are  not  within  the  covenant,  for 
that  is  to  pay  outgoings  in  respect  of  the  demised 

(a)  This  Beotion  has  been  repealed,  bnt  baa  been  snb- 
staatiaUy  re-enacted  in  the  same  terms  by  sect.  14  (4) 
of  the FMtory  and  Workshop  Act  1901  (1  Edir.  7,  o.  22). 


premises.  These  were  not  expenses  or  outgoings, 
in  respect  of  the  premises  as  demised.  The  plain- 
tiff is  Dound  to  go  to  the  County  Court,  for  then 
the  learned  County  Court  judge  could  apportion 
these  expenses  if  he  thought  proper,  and  he  would 
not  be  precluded  from  doing  so  because  of  the 
covenants  in  the  lease.    Ha  referred  to 

Monk  V.  Arnold,  86  L.  T.  Eep.  580  j  (1902)  1  K.  B 
761. 

Daelino,  J. — It  is  perfectly  plain,  -whatever 
may  be  the  proper  decision  in  this  case,  it  raises  a 
question  of  very  considerable  difficulty  and  com- 
plexity, and  I  shall  be  very  much  surpriBed  if  the 
party  who  is  unsuccessful  to-day,  and  one  must  be 
unsuccessful,  remains  content  with  my  decision.. 
The  matter  arises  in  this  way.  The  defendants 
took  a  lease  in  1890  of  the  plaintiff,  and  it  was  a. 
lease  of  something  which,  in  consequence  at  all 
events  of  what  was  done,  became  a  factory  within 
the  meaning  of  the  Factory  and  Workshops  Act 
of  the  next  year,  1891.  That  has  been  settled,  as 
I  understand  it,  upon  a  special  case  stated  by  one 
of  the  metropolitan  magistrates.  In  the  course  of 
that  lease  there  was  a  covenant  entered  into  by 
the  defendants  that  they  "  would  during  the  said 
term  pay  all  the  existing  and  future  taxes,  sewer 
rates,  and  rates,  assessments,  and  outgoings  of 
every  description  for  the  time  being  payable  by 
the  landlord  or  tenant  in  respect  of  the  said 
demised  premises,  the  landlord's  property  tax 
alone  excepted."  There  was  also  a  covenant 
entered  into  by  the  landlord  to  this  effect :  "  The 
lessor  covenants  with  the  lessee  that  he  will 
within  one  month  after  the  execution  of  these 
presents  brick  up  in  a  proper  and  workmanlike 
manner  the  two  doorways  leading  from  the  pre* 
mises  hereby  demised  into  the  premises  No.  27, 
Lamb-street,  and  into  the  stable-yard  respec- 
tively." That  was  done  by  the  landlord  in  pursu- 
ance of  his  covenant,  and  afterwards  the  county 
council,  acting  under  the  Factory  and  Workshops 
Act  of  1891,  s.  7,  called  upon  the  owner,  the 
landlord,  to  make  certain  alterations  in  order  that 
the  place  might  not  be  dangerous  in  case  of  fire, 
and  the  alteration  which  they  called  upon  him  to 
make  was  to  open  the  very  place  which  had  been 
bricked  up  under  the  covenant  which  1  just  read. 
The  owner  did  that  work.  He  complied  with  the 
requirements  of  the  county  council,  and  made 
again  the  opening  which  had  been  bricked  up 
in  consequence  of  the  covenant  in  the  lease^ 
and  spent  in  the  course  of  that  the  sum  of 
185Z.  12«.,  and  for  that  sum  the  landlord  non  brings 
this  action  against  the  tenants,  and  says  that  he  is 
entitled  to  recover  it  from  the  tenants,  because  of 
certtdn  words  in  the  lease,  and  that  he  is  entitled 
to  recover  it  in  this  court  without  having 
recourse  to  the  Connty  Court.  The  words  in 
the  lease  are  the  words  I  have  just  mentioned 
about  outgoings.  Mr.  Foyser  says  that  these  are 
outgoings,  and  so  recoverable  under  the  covenant 
in  the  lease.  Mr.  Glen  says  they  are  not  out- 
goings, because  what  is  covenanted  in  the  lease 
to  be  paid  are  outgoings  in  respect  of  the  said 
demised  premises,  and  tuat  these  are  not  premises 
which  were  demised,  because  the  premises  which 
were  demised  had  this  opening,  and  it  was  only 
blocked  up  by  reason  of  the  covenant.  Now,  what 
is  contended  for  is  that  these  are  outgoings,  they 
are  expenses  gone  to  in  opening  again  that  which 
was  an  opening  at  the  time  of  the  demise.    That 
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IB  an  ingenionB  argnment  enouKlu  bat  I  do  not 
think  that  you  can  limit  "  premises."  in  that  war 
to  mean  the  same  sort  of  premises  which  you  talk 
of  ivhen  yon  have  a  propoeition  in  logic,  where 
it  is  necesaaiy,  no  donbt,  that  the  premises  should 
undergo  no  sort  of  alt^tion,  or  else  you  cannot 
arrive  at  a  proper  conclusion.  I  think  "  premises  " 
in  a  lease  is  a  very  Tague  and  loose  term,  it 
means  the  thing  demised,  even  if  it  be  subjected 
to  an  alteration  from  what  it  is  when  the  lease  is 
signed,  in  consequence  of  a  covenant  which  the 
lease  contains.  It  must  have  been  contemplated 
that,  after  the  covenant  had  been  carried  into 
effect,  the  rent  would  be  paid,  and  the  rent  would 
be  paid  in  respect  of  the  demised  premises  and 
not  in  respect  of  something  which  had  ceased  to 
'exist  at  the  time  the  r«nt  was  becoming  pay- 
able. Therefore  I  think  that  Mr.  Glen's  argument 
about  that  fails,  and  I  should  hold  that  these 
'expenses  to  which  the  landlord  has  been  put  are 
'Outgoings  in  respect  of  the  demised  premises. 
That  being  so,  it  is  said  bj  Mr.  Glen  the  plaintiff 
'Cannot  bring  this  action  in  the  High  Court,  that 
he  ought  to  have  gone  to  the  Goanty  Court,  and 
for  that  he  founds  his  ai^ument  upon  these 
words  in  sub-sect.  2  of  sect.  7  of  the  Aet  of 
1891 :  "  If  the  owner  alleges  that  the  oocupiur 
-of  the  factory  ought  to  bear  or  contribute 
to  tiie  expense  of  complying  with  the  require- 
ments, he  ma^  apply  ^  ^^  County  Court 
having  jurisdiction  where  the  factory  is 
situate,  and  thereupon  tbe  County  Court,  after 
hearing  the  occupier,  may  make  such  order  as 
appears  to  the  court  just  and  equitable  under 
all  circumstances  of  the  case."  The  statute 
simply  says  that  he  ought  to  bear  them  ;  it  does 
not  say  that  he  ought  to  bear  them  if  there  is  no 
-contract  between  the  parties.  One  does  not  quite 
see  how  he  oould  be  made  to  bear  them  if  there 
is  no  sort  of  contract  except  a  contract  to  pay 
rent,  and  the  Legislature  has  said  he  may  go  to 
the  County  Court.  If  be  goes  to  the  County 
Court,  the  County  Court  can  do  what  I  cannot  do 
in  this  action,  and  what  in  fact  this  court  cannot 
-do  in  any  proceedings  which  ma^  be  taken, 
because  this  is  a  jurisdiction  given  to  the 
County  Court  alone.  The  plaintiff  says  he  is  not 
ix>and  to  go  to  the  Oonnty  Court,  but  has  a  right 
to  come  here  and  sne  upon  his  covenant,  and 
euing  upon  his  covenant  these  are  outgoings,  and 
whatever  may  be  just  or  equitable  between  the 
parties,  that  I  am  bound  to  give  judgment  for  the 
185!.,  although  if  he  had  gone  to  the  County  Court 
the  County  Court  judge  might  have  said  it  would 
be  entirely  unjust  and  inequitable  to  give  judgment 
for  the  185!.,  and  that  he  would  not  give  judg- 
ment for  anything  or  he  would  apportion,  because 
the  statute  distinctly  says  that  that  may  happen 
where  the  "  owner  alleges  that  the  occupier  ought 
to  bear  or  contribute  to  the  expenses."  The 
4Btatute  says  he  ma^  go  to  the  County  Court,  and 
the  County  Court  judge,  it  has  been  decided,  may 
apportion,  although  there  be  a  contract  between 
the  parties  as  to  the  torms  of  payment.  This 
point  has  never  been  decided,  whether  the  plain- 
tiff, the  landlord,  is  bound  to  go  to  the  County 
Court  or  not.  In  fact,  it  seems  to  me  to  have  been 
designedly  left  open  in  the  judgment  of  the  Lord 
Chid  Justice  in  the  case  of  Monk  y.  Arnold  (86 
L.  T,  Rep.  580 ;  (1902)  1  K.  B.  761),  where  he 
aays  this,  at  p.  765 :  "  Mr.  Russell  contends  that 
this  interpretation  of  the  section  cannot  be  right. 


because  the  landlord  may  sue  in  the  High  Court 
on  the  covenant  of  the  tenant  to  pay  all  tbe  out- 
goings, and  as  the  jurisdiction  given  by  this  sec- 
tion can  only  be  exercised  in  the  County  Court, 
and  can  only  be  invoked  hy  the  owner,  such  a 
construction  would  work  injustice  to  the  tenant. 
That  is  no  doubt  a  difficult  point.  It  may  be  that 
it  is  a  couus  omisrue,  but  I  think  it  is  impossible 
not  to  give  their  natural  meaning  to  the  plain 
words  of  the  section."  I  agree  with  what  the 
Lord  Chief  Justice  said  there,  that  it  might  be 
that  that  construction  would  work  injustice  to 
the  tenant.  I  go  farther.  I  think  I  can  say  it 
would  manifesuy  work  injustice,  because  the 
tenant  might  have  a  case  in  which  the  County 
Court  judge  might,  and  any  judge  before  whom 
it  came  might,  uiink  it  jnst  and  equitable  that 
the  landlord  should  bear  the  expenses,  or 
that  the  landlord  and  tenant  between  them 
in  certain  proportions  shoold  bear  the  ex- 
pense, and  yet  if  I  were  to  hold,  and  be 
supported  in  holding,  that  the  landlord  was  not 
bonnd  to  go  to  tiie  County  Court,  but  that  he 
might  go  there  if  he  pleased,  but  that  he  might  if 
he  chose  stay  away  irom  the  County  Court  and 
come  here,  it  would  be  tantamount  to  holding 
this — that  if  a  landlord  thought  he  had  got  a  case 
in  which,  if  he  went  into  the  County  Court,  the 
County  Court  judg^  would  say,  It  is  only  just 
and  equitable  that  you  yourself  should  bear  nine- 
tenths  of  these  expenses,  or  any  proportion  of 
these  expenses,  then  he  might  stay  away  from 
the  County  Court,  although  he  might  plainly 
have  a  right  to  go  there  if  he  chose.  He  mi^ht 
designedly  stay  away,  and  might  bring  his  action 
in  the  High  Court  for  the  very  purpose  of  being 
able  to  get  that  which  he  would  know  very  well 
no  judge  would  hold  to  be  just  and  equitable  if 
only  the  judge  had  the  power  to  say  it  was  not 
jnst  and  equitable,  which  the  County  Court  judge 
would  have  and  which  the  High  Court  judge  has 
not  got.  Therefore  I  think,  ccutM  omissus  or  not, 
the  proper  construction  of  this  "  may  go  "  is  that 
he  must  go  to  the  County  Court ;  that  the  Legis- 
lature has  pointed  out  the  court  to  which  he  must 
go  if  he  desires  that  the  tenant  should  be  made 
to  bear  or  contribute  to  the  cost  of  this  altera. 
tion.  The  Legislature  has  pointed  that  out 
because  that  is  the  court,  and  tbe  only  court,  which 
can  do  full  justice  to  the  case.  Therefore  I  think 
the  landlord  is  not  entitled  to  bring  this  action. 
I  think  that  if  he  had  gone  to  the  County  Court 
upon  this  section  of  this  Act  the  County  Court 
judge  might  have  considered  this  covenant  in  the 
lease.  I  do  not  think  that  it  is  only  under  the 
Factory  Act  of  1901,  s.  101,  relating  to  bake- 
houses,  which  contains  the  words  "  Regard  being 
had  to  the  terms  of  any  contract  between  the 
parties,"  that  regard  may  be  had  to  the  contract 
between  the  parties.  I  think  the  County  Court 
judge  to  whom  this  wide  equitable  jurisdiction  is 
given  may  consider  the  contract  between  the 
parties  as  well  as  other  things,  and  I  think  there 
are  words  in  our  judgmente  in  Monk  v.  AmM 
which  make  that  perfectly  plain.  I  certainly  think 
that  I  intended  it  by  my  own  judgment,  but  of 
course  I  am  not  going  to  rely  as  an  authority 
for  what  I  am  saying  to-day  upon  anything  I  said 
or  meant  upon  another  occasion  if  there  be  * 
decision  of  another  judge  to  rely  upon.  I  find 
these  words  in  the  judgment  of  my  brother 
Channell    in    that    case:     "The    Legislataro, 
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seeing  that  it  'would  be  difficult  to  aay 
whetner  such  an  obligation  aa  this  ought  to 
be  imposed  on  the  landlord  or  the  tenant  of 
the  factory,  and  seeing  that  that  question  would 
commonly  depend  on  the  circumstances  of  each 
poitionlar  tenancy,  deliberately  refrained  in  this 
seotion  from  imposing  the  liability  finally  upon 
the  landlord.  They  put  the  liability  on  the  land- 
lord in  the  first  instance  because  it  was  easier  and 
best  in  the  public  interest  to  make  him  primarily 
responsible,  but  they  gave  the  County  Court 
jndge  power  to  say  how  the  liability  should  ulti- 
mately fall,  and  for  that  purpose  they  gave  him, 
as  I  think,  power  over  the  contract  which  had 
been  entered  into  between  the  landlord  and  the 
tenant."  I  desire  to  say  I  entirely  agree  with  my 
brother  Ghannell  as  to  that.  I  tmnk  they  did 
give  him  power  not  only  over  other  circumstances 
of  the  case  but  over  the  contract  between  the 
landlord  and  the  tenant."  I  desire  to  say  I  entirely 
agree  with  my  brother  Ghannell  as  to  that.  I 
tUnk  they  did  giye  him  power  not  only  over  other 
circumstances  of  the  case,  but  over  the  contract 
between  the  landlord  and  the  tenant,  which  was 
one  of  the  circumstances  of  the  case.  Ghannell,  J. 
goes  on  to  say  :  "  If  the  parties  had  by  express 
terms  provided  for  expenses  under  this  section  of 
the  Factory  Act,  so  that  by  that  contract  the 
liability  for  those  expenses  fell  clearly  on  either 
the  landlord  or  the  tenant,  then  I  do  not  think  it 
would  be  just  or  equitable  for  the  County  Court 
jndge  to  make  any  other  order."  My  brother 
Ghannell  does  not  say  he  could  not  make  it,  he 
only  says  it  would  not  be  just  or  equitable  for 
him  to  do  so.  So  here,  I  think,  if  it  were  plainly 
in  this  lease  thai  the  tenant  haid  covenanted,  "  if 
at  any  time  you  shall  be  called  upon  to  spend 
money  in  making  alterations  to  make  these  pre- 
mises safer  than  they  are  to  day,  then  I  will  pay 
that  expense  to  you,"  then  I  think  the  expense 
would  fall  clearly,  not  on  the  landlord,  but  on  the 
tenant,  and  certainly  it  would  not  be  just  of  the 
Oonnty  Court  jndge,  although  he  ought  to  take 
the  thing  into  consideration,  to  say  anything 
except  this  :  "  I  take  it  into  consideration  and  I 
was  going  on  the  ordinary  circumstances  of  the 
case  to  find  that  they  ought  to  divide  it  between 
them,  but  I  find  this  nas  been  contemplated 
between  the  parties,  and  one  or  other  of  them  has 
contracted  to  bear  the  whole  expense,  and  there- 
fore I  will  not  give  the  decision  which  I  should 
have  given  if  this  contract  had  not  been  made." 
Here  there  is  nothing  of  that  kind.  Here  the 
words  used  are  very  wide  and  very  vague — out- 
goings— and  they  are  outgoings  in  respect  of  that 
which  when  the  lease  was  made  could  not 
have  been  contemplated  by  the  parties  because 
the  statute  which  gave  the  power  to  the 
county  council  to  call  upon  the  landlord  to 
do  these  things  was  not  passed  until  the 
year  after  the  lease  was  entered  into.  Now, 
my  brother  Ghannell  goes  on :  "  If  the  liability 
would  only  fall  on  either  of  them  by  reason  of 
some  general  expression  in  the  covenant" — ^I 
think  that  is  what  we  have  here,  a  general  expres- 
noD— "  suf&oient  possibly  to  include  such  ex- 
penses as  these  if  the  statute  had  absolutely 
imposed  them  on  the  landlord,  but  not  clearly 
showing  that  the  parties  had  really  contemplated 
the  case,  and  intended  that  one  or  other  of  them 
should  bear  these  expenses  whether  incurred^  at 
the  beginning  or  end  of  the  term,  then  I  think 


that  would  be  precisely  the  case  in  which  the 
County  Court  judge  ought  to  make  such  order  as 
might  seem  to  him  just  and  equitable  in  all  the 
circumstances  of  the  case."  Ail  those  are  con- 
siderations which  seem  entirely  applicable  to  this 
case.  Those  considerations  foreshadowed  by 
Ghannell,  J.  there  are  absolutely  outside  the  par- 
view  of  myself,  sitting  here  and  simply  asked  to 
give  a  judgment  that  the  plaintiff  is  entitled  to 
the  whole  of  this  185{.  If  the  plaintiff  had  sued  in 
the  County  Court,  evei'y  one  of  these  things  could 
hare  been  taken  into  consideration.  If  he  sues  here» 
not  one  of  them  can  be  token  into  consideration. 
Therefore  I  come  to  the  conclusion  that  the  Legis- 
lature meant  that  the  landlord  should  be  obliged 
to  go  the  County  Court  and  get  a  decision  by 
the  County  Court  judge.  It  might  be  that  he  i» 
entitled  to  the  whole  of  those,  having  regard  to- 
the  covenant  in  the  lease,  because  as  I  have  said, 
I  hope  clearly,  I  think  l^e  County  Court  judge 
would  take  into  consideration  the  covenant  in  the 
lease,  and,  in  fact,  take  the  whole  of  the  leas» 
into  consideration  just  as  the  whole  of  the  lease 
was  taken  into  consideration  in  the  case  of 
Arding  v.  Economie  Printing  Company.  He 
might,  having  regard  to  that,  have  come  to  the 
conclusion  that  the  plaintiff  was  entitled  to  the 
whole  of  the  expenses.  He  might  have  come  to 
the  conclusion  that  he  was  entitled  to  none.  He 
might  have  come  to  the  conclusion  he  was  entitled 
to  call  upon  defendant  to  pay  some  of  them  in 
such  proportion  as  the  County  Court  judge  might 
determine.  If  it  was  intended  by  the  Legislature 
that  the  question  should  be  considered  in  thatr 
light,  I  think  it  is  suffioientiy  plain  for  me  to 
decide  it  to-day,  and  I  think,  therefore,  it  is  not 
proper  that  this  action  should  be  brought  in  this 
form,  and  my  judgment  will  be  for  the  defen- 
dante.  I  wish  to  add  that  I  rely  on  the  words  of 
the  statute  for  saying  that  the  plaintiff  wa» 
bound  to  go  to  the  County  Court,  and  could  not 
come  to  this  court  if  he  chose.  The  stetute  put 
the  expense  of  making  the  alterations  upon  him^ 
the  owner.  If  the  statute  had  not  given  him 
a  remedy  he  would  have  had  no  power  to  sue 
the  tenant  at  all.  The  statute  says  he  may  go- 
to the  County  Court  to  recover  if  he  says  that  the 
tenant  ought  to  contribute  to  the  expenses.  The 
statute  gives  him  the  only  remedy  he  has  got,  and 
it  dues  not  give  him  a  remedy  of  any  kind  except 
in  the  County  Court.  It  does  not  say  he  may 
go  anywhere  else,  and,  unless  the  statute  said  he 
may  go  there  he  could  not  have  gone  to  that  or 
any  other  place. 

Judgment  for  the  defendanie. 

Solicitors:  Edward Betteley;  Byrett  and  Sons. 
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PBOBATE,  DIVORCE,  AND  ADMIBALTT 

DIVISION. 

DIVOBCE    BUSINESS. 

May  13,  June  1  arid  15. 

(Before  Baskss,  J.) 

Edmunds  v.  Edmunds,  (a). 

Divorce — Ordere  for  wife's  tvpport  and  eo$t» — 
Attaekment  of  debte — Choses  in  aotion — Debts 
otring  or  aeeruing — Fees  of  public  officer — 
Assignment  to  defeat  individual  creditor — 13 
£lit.  e.  &— Validity  of  assignment  executed  by 
assignor  alone  —  Subsequent  execution  by 
■assignee— Payment  after  notiee  of  garnishee  order 
nisi — Payment  by  cheque— Obligation  to  stop 
payv*ent. 

The  fees  of  a  public  offieied  due  to  him  for  toork 
done  under  a  speeiod  contract,  but  not  payable 
until  certain  ministerial  acts  have  been 
performed,  are  debts  accruing  due  to  such  ojffieial, 
and  are  attachable  as  soon  as  the  work  has  been 
performed,  irrespective  of  the  time  of  payment. 

An  OMisrnmeni  of  such  debts  by  a  judgment  debtor 
is  perfectly  valid  against  the  daims  of  a  judg- 
ment creditor  if  made  before  the  date  of  the 
garnishee  order,  even  though  the  assignment 
■is  executed  by  the  judgment  debtor  alone,  and 
■afterwards  assentM  to  and  executed  by  the 
eusignee,  the  validity  of  the  assignment  dating 
iaek  to  the  date  of  xts  execution  by  the  assignor. 
But  Slush  an  assignment  may  be  void  under  the 
statute  of  ElisdbethilSElis.e.S  )iftheassignment 
tends  to  defeat,  hinder,  or  delay  creditors.  And 
it  makes  no  difference  if  one  creditor  cdone  is 
■defeated,  hindered,  or  delayed.  Choms  in  action 
are  covered  by  the  statute  of  Elitabeth  since  the 
pasnng  of  the  Common  Law  Procedure  Act  185i 
(17  *  18  Viet  c.  125). 

There  is  no  legal  obligation  on  the  aamishee  to 
stop  the  payment  of  any  cheque  which  he  has 
given  to  the  judgment  debtor  prior  to  the  service 
upon  him  of  a  garnishee  order  nisi. 

Application  to  make  absolute  two  garnishee 
orders  nisi  obtained  by  the  petitioner  in  respect 
of  orders  for  an  allowance  u>r  her  snpport  and 
costs  in  a  matrimonial  suit. 

The  petitioner  and  judgment  creditor  was  Mrs. 
Elizabeth  Edmunds,  who  instituted  in  1902  a  suit 
for  restitution  of  conjugal  rights  against  the 
respondent  and  judgment  debtor,  Percy  James 
Edmunds.  As  a  result  of  this  suit  an  order  was 
made  on  the  30th  Jan.  1903  under  sect.  2  of  the 
Matrimonial  Causes  Act  1884  (47  &  48  Viot.  o.  68) 
for  the  payment  by  the  respondent  (the  present 
judgment  debtor)  to  the  petitioner  of  an  allow- 
ance of  1502  per  annum  by  monthly  instalments 
of  121. 10«.  The  order  was  stUl  in  force  at  the 
date  of  the  commencement  of  the  present  pro- 
ceedings, and  no  steps  bad  been  taken  to  vary  the 
«ame  under  sect.  4  of  the  same  Act.  After  the 
order  had  been  made  the  petitioner  on  the  13th 
Eeb.  1903  commenced  proceedings  against  her 
husband  for  a  dissolution  of  marriage.  At  the 
hearing  of  the  suit  on  the  9th  June  1903  a  decree 
nisi  was  pronounced  in  her  f  aronr,  but  the  decree 
nisi  had  not  been  made  absolute. 

On  the  5th  March  1904  certain  moneys  of  the 
judgment  creditor  lyin^  to  his  credit  at  his  bank 
were  attached  at  the  instance  of  the  judgment 

(s)  Seported  b7  J.  A.  Slatsb,  Etq.,  BWTl«ler«(-Law. 


creditor  by  an  order  made  in  the  suit  for  restitn- 
tion  of  conjugal  rights  in  part  discharge  of  the 
order  for  the  payment  of  the  monthly  allowance 
of  12^.  10«.,  leaving  due  np  to  the  previous 
February  a  balance  of  lOZ.  6s.  2d.,  on  account  of 
arrears  nnder  tiie  order  for  the  payment  of  the 
said  monthly  sum.  At  that  time  the  judgment 
debtor  held,  amongst  other  appointments,  the 
position  of  pubuo  yaccinaior  under  the 
guardians  of  the  Westminster  Union,  and  he  was 
also  the  registrar  of  births  and  deaths.  Under 
the  terms  of  his  contract  on  his  appointment  as 
public  vaccinator  the  judgment  debtor  was  bound 
to  attend  and  vaccinate  and  keep  a  register  of 
vaccinations,  and  the  guardians  agreed  to  pay 
him,  his  executors  or  administrators,  within  one 
calendar  month  after  the  usual  quarter  days,  the 
sum  of  Is.  ad.  for  each  vaccination,  but  no  pay- 
ment was  to  be  made  for  any  case  which  was  not 
duly  registered  in  accordance  with  the  terms  of 
the  contract.  It  was  further  provided  by  the 
contract  that  the  judgment  debtor 

Shall  not  be  entitled  to  be  paid  his  aoconnt,  from 
time  to  time  to  ba  rendered,  of  fees  for  oaaei  of  vaooini- 
tion,  nnleai  he  shall  have  pnnotnally  attended  at  tbe 
time  and  plaoe  for  the  pnrposei  of  vaooination,  as  stated 
in  the  sohednle  hereto,  ud  also  shall  have  dnl;  sad 
punotually  legiatared  and  oertified  in  relation  to  vaooiiia- 
tion  and  transmitted  to  the  vaooination  offioen  a  oerti- 
fioate  of  snooetsfol  vaooination  in  respeot  of  every 
person  who  shall  have  applied  to  him  for  snoh  pnrpoea 
dnring  the  period  to  which  his  aooonnt  or  olaim  for  fees 
from  time  to  time  rendered  to  the  said  guardians  shall 
relate,  and  shall  have  fnl&Ued  all  and  aingnlar  the 
requirements  of  the  statates  relating  to  vaccination  and 
the  regnlations  of  tbe  Lords  of  the  ConncU  and  the 
Looal  Oovemment  Board. 


By  sect.    29   of    the    Registration  Act 
(6  &  7  Will.  2,  c.  86)  it  is  enacted  that : 

Every  registrar  shall  make  ont  an  a  oooont  foor  timei 
in  every  year  of  the  number  of  births  and  deaths  which 
he  shall  have  registered  since  the  last  qnartarly  aooomit, 
and  the  anperintendent  registrar  shall  verify  and  sign  the 
same. 

On  the  8th  March  1904  a  deed  was  executed  by 
the  judgment  debtor,  in  which  it  was  recited  tiiat 
he  owed  602.  for  assessed  taxes,  which  sam  he  was 
unable  to  pay,  that  the  decree  nisi  in  the  suit 
brought  against  him  for  dissolution  of  marriage 
had  not  been  made  absolute,  that  his  bank  balance 
had  been  attached  by  the  order  of  tbe  5th  March 
1904,  and  that  he  was  in  need  of  funds  to  carry 
on  his  business ;  and  it  was  witnessed  that,  in 
consideration  of  certain  advances  therein  men- 
tioned, the  judgment  debtor  assigned  as  mortgagor 
to  his  father,  who  was  the  claimant  in  thepreeent 
proceedings,  as  mortgagee,  all  his  salary  and  fees 
then  due  and  from  time  to  time  becoming  due  as 
public  vaccinator  and  as  registrar  of  births  and 
deaths  nnder  his  appointments.  The  assignment 
was  executed  by  the  judgment  debtor  himself  on 
the  8th  March  1904,  but  the  father  did  not  execute 
it  until  the  11th  April  1904,  as  the  latter  was 
absent  from  England  at  the  time.'  About  the 
same  time,  in  March  and  April  1904,  certain 
material  letters  passed  between  the  clerk  to  the 
guardians  of  the  Westminster  Union  and  the 
solicitor  of  the  judgment  debtor,  who  was  also 
acting  on  behalf  of  the  father,  the  present 
claimant.  In  one  of  the  earlier  letters,  giving 
formal  notice  to  the  guardians  of  the  assignment 
which  had  been  made,  special  reference  was  made 
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to  the  ueoeauty  o£  meeting  the  financial  diffical- 
tiea  nnder  wLich  the  ;|udgment  debtor  was 
labonring.  This  letter  was  written  prior  to  the 
date  of  the  execution  of  the  deed.  On  the  very 
date  of  execution  the  solicitor  of  the  jadgment 
debtor,  who  was  then  acting  for  the  father  and  also 
for  the  g^nardians,  wrote  a  letter  to  the  father  of 
the  judgment  debtor  stating  that  the  judgment 
debtor  was  executing  the  assignment  as  an 
escrow,  conditionally  upon  its  being  approved  when 
he  (the  father)  should  return  to  England.  In  the 
tetter  there  was  also  the  following  sentence : 

When  Mra.  Edmunds  is  foroed  (o  resUae  that  she  hu 
nothing  left  bat  to  proceed  in  buikraptqr,  it  maybe  the 
means  of  her  oomin^r  to  some  settlement  whereby  she 
may  take  some  reaionsble  sum  as  an  alloiranoe. 

In  a  later  letter,  dated  the  12th  April  1904^  the 
father  of  the  jadgment  debtor  wrote  assenting  to 
the  deed,  wMoh  he  had  at  that  time  himself 
executed. 

On  the  22nd  March  1901  an  order  was  made 
in  the  divorce  suit  that  the  judgment  debtor 
should  within  seven  days  pay  to  the  petitioner  in 
the  suit,  the  present  judgment  creditor,  the  sum 
of  622.  8«.  2d.,  the  costs  in  the  suit,  and  that  order 
was  served  upon  the  judgment  debtor  on  the 
following  day.  One  day  later,  the  24th  March, 
the  first  garnishee  order  niii,  which  was  now  in 
question,  was  made  at  the  instance  of  the  judg- 
ment creditor,  and  by  it  all  debts  owing  or 
acoming  from  the  guardians  to  the  judgment 
debtor  were  attached  to  satisfy  the  amount  due 
from  tiie  judgment  debtor  to  the  judgment 
creditor  tmder  the  order  made  on  the  30th  Jan. 
1908,  for  the  payment  of  the  monthly  allowance 
of  122.  IDs.,  upon  which  there  was  a  balance  of 
222.  168.  2d.  unpaid,  made  up  of  the  sum  of 
102.  6s.  2d.,  already  referred  to,  and  a  farther  snm 
of  122. 10«.,  which  was  due  and  unpaid.  At  the 
date  of  the  order  there  was  a  sum  of  382. 18«.  6<I. 
dne  to  the  judgment  debtor,  which  had  been 
earned  by  him  in  respect  of  vaccination  fees, 
and,  in  addition,  there  was  a  further  sum  of 
72.  8j.  Id.  due  to  him  in  respect  of  fees  payable 
for  the  registration  of  births  and  deaths  up  to 
the  24tb  March.  The  total  amount,  therefore, 
which  the  judgment  creditor  claimed  to  be 
Attachable  nnder  this  first  garnishee  order  was 
462.  6«.  7d.  The  summons  to  make  absolute  the 
ftamishee  nisi  was  returnable  for  the  16th  April 
1904,  but  was  adjourned  to  the  23rd  April,  and, 
as  the  question  to  be  decided  turned  upon  points 
of  law,  it  was  agreed  that  it  should  be  adjourned 
into  court  for  argument  and  decision  without  any 
formal  direction  as  to  an  issue.  Before  this  date, 
on  the  8th  April,  a  cheque  for  382.  ISi.  6d.  was 
drawn  in  favour  of  the  judgment  debtor  by  the 
gnardians  in  respect  of  the  vaccination  fees  dne 
to  him,  and  this  cheque  was  indorsed  by  the 
judgment  debtor  to  the  solicitor  who  was  acting 
on  behalf  of  his  father  and  paid  on  the  29th 
April.  A  second  cheque  for  81.  3<.  Id.  in  respect 
of  re^stration  fees,  being  the  72.  8s.  Id.  aii4ady 
mentioned,  together  with  an  additional  sum  of 
15«.  for  fees  earned  between  the  24th  and  the 
Slat  March  1904,  was  also  drawn  in  favour  of  the 
judgment  debtor  on  the  22nd  April  1904,  and 
indorsed  and  hsinded  to  the  solicitor  of  the  father 
of  the  judgment  debtor  in  the  same  manner  as 
(he  former.  This  second  cheque  was  also  paid  on 
the  29th  April. 
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I  Meanwhile,  on  the  26th  April,  a  second  gar- 
nishee order  nisi,  which  was  also  in  question,  was 
obtained  partiy  in  respect  of  a  further  monthly 
allowance  of  122.  10s.  which  had  become  due,  and 
partly  in  respect  of  the  costs  of  the  divorce  pro- 
ceedings, viz.,  622.  8s.'  2d.,  which  had  become 
payable  nnder  the  order  of  the  22nd  March  1904, 
alraady  mentioned.  The  total  amount,  there- 
fore, which  the  judgment  creditor  claimed  under 
the  second  garnishee  order  was  742. 18s.  2d.  At 
that  time  there  was,  assuming  the  sum  of 
222. 16i.  2d.,  affected  by  the  first  garnishee  order, 
to  be  deducted  from  the  sum  of  462.  6*.  7d., 
already  due  to  the  judement  debtor,  a  balance 
still  coming  to  him  of  232. 10s.  5d.,  ont  of  the  sum 
of  462.  6s.  7d. 

Upon  an  application  being  made  to  make 
absolute  the  second  garnishee  order  ntti,  it  was 
adjonnied  to  the  judge  in  chambers,  and  came 
before  him  on  the  30  th  April  1904.  The  hearing 
of  the  application  was  then  adjourned  into  court. 
In  the  meantime  two  further  sums  had  become 
dne  to  the  judgment  debtor — one  of  132.  18«.  in 
respect  of  the  vaccination  contract,  although  it 
was  contended  on  his  behalf  that  this  sum  was 
not  payable  until  a  month  after  the  24th  June, 
and  22. 9*.  in  respect  of  registration  fees,  which 
sum,  it  was  also  contended,  was  not  payable  until 
the  30th  June.  There  was  also  the  sum  of  15<. 
already  referred  to  as  the  additional  amonnt  of 
registration  fees  earned  between  the  24tb  and  the 
Slst  March.  The  total  amount,  therefore, 
which  the  jadgment  creditor  claimed  as  attach- 
able under  we  second  garnishee  order  was 
402. 12s.  5d. 

On  the  first  day  of  the  hearing  of  the  applica- 
tion the  claimant,  the  father  of  the  jadgment 
debtor,  gave  evidence,  and  admitted  in  cross- 
examination  that  he  had  token  the  assignment  for 
the  purpose  of  preventing  the  petitioner  issning 
execution  against  his  son  and  breaking  up  his 
home.  The  solicitor  for  the  father  also  admitted 
that  the  effect  of  the  deed,  though  that  was  not 
ito  object,  was  to  deprive  the  judgment  creditor, 
the  petitioner,  of  her  coste  in  the  matrimonial  emt, 
and  also  of  her  allowance. 

EUU  HiU  for  the  garnishees,  the  claimant,  and 
the  judgment  debtor. — The  first  order  nisi  of  the 
24th  March  proceeded  upon  an  affidavit  which  was 
clearly  insufficient.  There  was  nothing  in  it 
which  showed  the  existence  of  a  present  debt.  It 
merely  stated  that  the  garnishees  are  or  will  be 
indebted : 

Richardaon  v.  Elmit,  36  L.  T.  Bep.  58 ;   2  C.  P. 
Div.  9. 

Also  salary  is  not  due  until  the  time  of  paymeit 
has  arrived : 

Hall  V.  Pritehett,  37  L.  T.  Eep.  671 ;  3  Q.  B.  Div. 
215. 

The  true  test  to  be  appliel  is  whether  there 
remains  anything  to  be  done  by  the  judgment 
debtor  as  a  condition  to  payment  being  made  to 
him: 

floioell  V.  MitropoVUan  DMriet  Bailtoiy  Company, 
45  L.  T.  Eep.  707  ;  19  Ch.  Div.  9,  SOS. 

[BAsiTBa,  J.  referred  to  /on««  v.  Thompton)  1  E. 
B.  &  E.  63),  Tapp  v.  Jones  (33  L  T.  Rep.  201 ; 
L.  Bep,  10  Q.  B.  591),  and  Bamett  v.  Eastman 
(67  L.  J.  517  Q.  B.).]    A  present  debt  which  is 
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payable  in  fatnre  may  be  attaohable,  bat  there 
must  at  least  be  an  existing  debt : 

TTebb  T.  Stmton,  49  L.  T.  Bap.  432;  11  Q.  B.Dir. 
518. 

By  the  contract  entered  into  by  the  jadgment 
debtor  he  was  bound  to  do  certain  things,  and  if 
he  had  made  default  in  any  particular  on  or 
before  the  25th  March  nothing  would  have  been 
payable  to  him.  There  was,  therefore,  no  debt 
wmch  was  capable  of  being  attached  on  the 
24th  March.  Ajb  to  the  fees  payable  to  him  in 
his  oapaoityj  of  registrar  of  births  and  deaths,  the 
myment  of  these  was  regulated  by  sect.  29  of  the 
Be^tration  Act  1836  (6  &  7  Will.  4,  c.  86).  The 
■nperintendent  registrar  was  to  verify  and  sig^ 
the  aooounts  sent  in  by  the  jadgment  debtor. 
This  was  the  condition  precedent  to  payment 
beins  made  to  him.  Until  the  accounts  were 
vouched  by'  the  superintendent  registrar  there 
was  nothing  due  to  the  jadgment  debtor,  and 
tliere  was  nothing  to  show  that  this  had  been 
done.  The  result  was  that  there  was  nothing  due 
to  the  jadgment  debtor  either  in  respect  of  vacci- 
nation fees  or  registration  fees  on  the  24fch  March. 
And  as  far  as  the  vaccination  fees  were  concerned, 
these  were  not  payable  under  the  contract  with  the 
guardians  until  one  month  after  the  quarter  day. 
Possibly  these  sums  were  due  on  the  date  of  the 
second  garnishee  order  nisi,  the  26th  April,  bat 
the  money  had  then  been  paid  away.  As  to  the 
snmB  of  132. 18«.  and  22.  9a.,  these  also  were  not 
attaohable  at  the  date  of  the  second  garnishee 
order  nisi,  as  they  were  not  due  to  the  judgment 
debtor  until  the  24th  July  and  the  30th  June 
respectively.  But  in  any  case  not  one  of  the 
sums  was  receivable  by  the  jadgment  debtor  him- 
self even  if  it  was  due  or  payable  to  him.  All  of 
them  had  been  effectively  assigned.  The  assign- 
ment was  good,  and  could  not  be  challenged  in 
garnishee  prooeedings.  A  judgment  creditor 
could  have  no  greater  rights  than  the  jadgment 
debtor  had.  All  the  rights  of  the  latter  had 
passed  to  his  assignee,  and  even  though  an 
assignment  might  be  void  as  against  ci-editors,  it 
was  valid  between  the  parties  themselves  : 

Cole  V.  Eley,  70  L.  T.  Bep.  892;  (1894)  2  Q.  B.  180. 

Moreover,  an  assignment  was  not  void  under  the 
statute  of  ElizaMth  (13  Eliz.  o.  5),  because  its 
effect  was  to  defeat  one  creditor  only : 

Wood  y.THaie,  7  Q.  B.  892. 
The  evidence  showed  that  although  the  result  of 
the  assignment  might  be  to  defeat  the  claim  of 
the  judgment  creditor,  that  was  not  the  object  for 
which  it  was  made. 

J.  B.  Atkin  for  the  judgment  creditor. — The 
fact  that  the  judgment  debtor  had  appeared  to 
the  summons  cured  any  objection  there  might 
have  been  as  to  the  sufficiency  of  the  affidavit  upon 
which  the  garnishee  order  niri  was  made.  As  to 
the  objection  that  there  was  no  debt  accruing,  he 
relied  upon  the  case  of  Sparka  v.  Younge  (8  Ir. 
G.  L.  R.  251),  in  addition  to  that  of  Tapp  v.  Jone» 
(33  L,  T.  Bep.  201 ;  L.  Bep.  10  Q.  B.  691),  to 
which  the  learned  judge  had  already  made 
reference.  There  was  no  condition  precedent  to 
the  payment  of  the  registration  fees  to  the  judg- 
ment debtor.  Two  issues  were  raised  on  the  first 
garnishee  summons.  One  was  on  behalf  of  the 
gnadrdians,  that  there  was  nothing  due  at  the  date 
of  the  summons.    This  objection  embraced  the 


points  raised  not  only  with  regard  to  the  vacoiiuu 
tion  contract,  but  also  with  regard  to  the  Vaccina- 
tion Act  1836.  The  other  issue  was  raised  by  the 
father  of  the  jadgment  debtor,  as  well  as  by  the 
guardians,  and  this  was  that  by  reason  <i  th» 
assignment  which  had  been  made  by  the  jadg- 
ment debtor,  the  father  was  entitled  to  the  whole 
of  the  fees.  As  far  as  the  first  summons  was 
concerned,  the  father  could  have  no  claim.  The 
deed  was  ezeoated  by  the  jadgment  debtor  only 
on  the  8th  March,  and,  as  the  father  did  not  sign  it 
until  the  11th  April,  there  was  no  contract  until 
the  latter  date,  and  consequently  no  complete 
assignment  on  the  24th  March.  Also  no  notice  of 
the  assignment  had  been  given  at  that  time. 
The  test  to  be  applied  was  whether  on  the 
24th  March  there  was  an  effective  assignment  of 
ehoBea  in  aelion.  At  that  date  there  was  no 
valuable  consideration  for  the  assignment.  The 
subsequent  assent  of  the  father  oomd  not  have  a 
retrospective  operation,  and  the  rights  of  the 
jadgment  creditor  on  the  24th  March  were  not, 
and  could  not  be,  affected  by  what  took  place  on 
the  11th  April.  As  to  the  statute  of  Elizabeth 
(13  Eliz.  c.  5),  eho»0s  in  action  had  been  the 
subject  of  attachment  since  the  date  of  the 
Common  Law  Procedure  Act  1854  (17  &  18  Yiot. 
c.  125),  ss.  60  ieq.  Therefore  the  assignment  of  a 
ehoie  in  action  might  be  fraudulent :  (May  on 
Fraudalent  Conveyances,  p.  33).  The  correspon- 
dence put  forward  in  the  present  case,  coupled 
with  the  action  of  the  solicitor  in  giving  notice  to 
the  guardians  before  the  claimant,  the  father  of 
the  judgment  debtor,  had  executed  the  deed, 
made  it  clear  that  the  assignment  was  in  fraud 
of  the  judgment  creditor.  Wood  v.  Diasie  (7  Q.  B. 
892)  is  distinguishable  from  the  proaent  case^ 
as  there  had  been  full  value  given  for  the  assign- 
ment. But  in  any  event  that  case  Ls  dispoead 
of  by  the  decision  in  Be  Xaddever ;  Thne 
Totoni  Banking  Company  ▼.  Maddever  (52  L.  T. 
Bep.  35 ;  27  Gh.  Div.  523).  And  also  in  Twyne'e 
Case  (3  Co.  Bep.  80 ;  1  Sm.  L.  0. 1)  it  appears 
that  only  one  creditor  was  defeated  or  delayed. 
The  vaccination  fees,  amounting  to  38Z.  18*.  6<i., 
sought  to  be  attached  by  the  first  garnishee 
summons,  were  earned  b^ore  the  24th  March, 
and  it  was  clear  that  tide  sum  of  402. 12«.  5<i.  was- 
due  to  the  judgment  debtor  at  the  date  of  the 
second  garnishee  summons.  There  was  no  con- 
dition precedent  preventing  the  judgment  debtor 
from  receiving  the  moneys  which  had  been  earned 
by  him,  and  ne  had  dearly  earned  the  moneys 
which  he  had  purported  to  assign.  In  all  the 
cases  relied  upon  by  the  judgment  debtor,  th* 
claimant,  and  the  guardians,  there  was  no  present 
debt  existing.  The  guardians  could  not  properlv 
pay  over  the  amounto  of  382. 18a.  6d.  and  82.  3a.  la. 
after  the  order  had  been  made,  and  it  was  their 
duty  to  stop  the  cheques  which  had  been  drawn  in 
favour  of  the  judgment  debtor : 

Sogen  v.    VThiteley,  66   L.  T.  Bep.  303 ;    (1892) 
A.  C.  118. 

The  case  of  Cole  v.  Eky  (70  L.  T.  Bep. 
892;  (1894)  2  Q.  B.  180)  is  no  authority  for 
the  proposition'  that  because  the  judgment 
creditor  takes  garnishee  proceedings  any  advan- 
tage which  he  might  have  had  under  the  statute 
of  Elizabeth  is  lost  to  him.  The  jadgment 
creditor  is  the  very  person  to  be  protected  by  (hA 
operation  of  the  statute. 
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ElU*  HiU  in  replj. — The  cheques  drawn  by 
the  gnardians  -were  payments  made  by  them, 
Bnbject  to  the  oheqnea  being  duly  honoured. 
After  they  were  handed  over  there  was  no  debt 
owing  or  aocming  from  them  to  the  judgment 
debtor) 

ElweU  T.  Jaebon,  1  Cab.  &  E.  362. 

It  was  no  part  of  the  doty  of  the  gaardians  to 
stop  pa;piient  of  the  cheques  when  i£e  garnishee 
order  niti  had  been  served  upon  them : 

Mm  parte  Biehddle  and  TonMnion ;  Re  Palmer,  46 
Ii.  T.  B«p.  116 ;  19  Cb.  DiT.  409. 

He  also  referred  to 

Bolmefr.Maiag9,6SIj.  T.  Bjp.  205;  (1893)  1  Q.  ^. 
551. 

Cur.  adv.  wU. 
June  15.— Babhbs,  J.  (after  stating  the  facts 
of  the  case,  and  referring  to  Whitlaker  v. 
WhUtaker  (47  L.  T.  Rep.  131 ;  7  P.  Dir.  15)  as  an 
instance  of  garnishee  proceedings  in  matrimonial 
matters,  and  commenting  on  the  fact  that  no 
application  had  been  made  under  sect  4  of  the 
liLtrimonial  Causes  Act  1884  (47  and  48  Vict. 
o.  68)  to  vary  the  order  for  periodical  payments). — 
The  facta  are  very  complicated  here,  and  the 
position  gives  rise  to  several  exceedingly  difficult 
points.  I  do  not  think  it  necessary  tor  me  to 
refer  to  all  the  oases  which  have  been  cited  in  the 
course  of  the  argument,  but  I  shall  endeavour  to 
point  out  what  are  the  principles  involved  in  the 
authorities  which  have  led  me  to  arrive  at  a  con- 
dnaion  in  the  matter.  The  first  point  which  was 
taken  on  behalf  of  the  gamishees  was  that  not  one 
of  the  sums  is  a  debt  accruing  from  the 
gamishees  to  the  judgment  debtor.  As 
to  the  vaccination  fees,  it  is  said  that  though 
they  were  earned,  yet  they  were  not  pay- 
able in  accordance  with  the  terms  of  tbe 
vaocination  contract  so  as  to  be  attachable,  in 
other  words,  that  they  were  not  owing  or  accruing. 
Now  this  point  must  rest  upon  the  contract  itseu, 
and  therefore  it  is  necessary  to  examine  it  with 
oare.  It  provides  in  the  first  place  that  the 
respondent,  the  present  judgment  debtor,  shall 
attend  by  himself,  or  by  some  legally  qualified 
substitute,  at  the  times  and  places  mentioned  in 
the  schedule,  and  "that  he  will  then  and  there 
duly,  and  according  to  the  requiiemente  of  the 
law,  vaccinate  every  person  resident  in  the  district 
who  shall  appl]^  to  or  be  brought  to  him  for  tiie 
purpose  of  being  vaccinated,  and  will  do  and 
perform  all  such  acte  and  things  as  to  the  best 
of  his  judgment  and  in  accordance  with  such 
requirements  shall  seem  necessary  for  the  pur> 
pose  of  causing  such  vaccination  to  be  success- 
inlly  terminated ;  and  will  in  like  manner 
vaccinate  any  child  whom  any  relieving  officer 
of  the  said  union  shall  in  writing  refer  to  him 
for  vaocination ;  and  will  attend  at  the  times  and 
places  mentioned  in  the  schedule  to  inspect  the 
resulte  of  such  vaocination  in  the  persons  so 
vacouiated,  and  will  duly  inspect  such  persons 
accordingly,  and  do  such  acts  and  give  such 
directions  and  otherwise  treat  the  cases  as  upon 
such  inspection  shall  appear  to  him  to  be  neces- 
sary ;  and  will  keep  a  book  to  be  termed  "  The 
Yaooination  BeKister,"  to  be  provided  for  him  by 
the  said  guardians,  and  will  as  soon  as  prac- 
ticable after  he  shall  have  vaccinated  any  person 
to  whom  this  contract  shall  apply,  and  as  soon  as 


practicable  after    he  shall  have    inspected    the 
results  of  the  vaccination  of  such  person,  make 
the  entries  respectively  spplicable  to  the  vaccina- 
tion and  the  inspection  of  the  results  described 
in  the  form  set  forth  in  the  schedule,  and  will  on 
the  day  next  before  the  first  ordinary  meeting  of 
the  said  guardians,  in  every  quarter  of  the  year, 
deliver  or  cause  to  be  delivered  to  their  clerk  the 
book  in  which  he  shall  have  made  such  entries 
during  tbe  interval  preceding  such  meeting."    It 
is  clear,  therefore,  that  it  is  the  duty  of   the 
respondent  to  do  his  work  under  the  contract, 
and  then  to  vouch  it.    The  guardians  on  their 
part  agree  "to  pay  to  him,   his  executors    or 
administrators,  within    one  month    after   Lady 
Day,   Midsummer    Day,  Michaelmas    Day,  and» 
Christmas  Day  respectively,  during  tbe  subsist- 
ence of  the  contract,  and  within  one  month  after- 
ite  termination,  for  every  person  to  whom  this- 
contract  shall  apply  the  sum  of  1«.  6d.    ,    .    . 
And  it  is  hereby  mutually  agreed  between  the- 
parties  hereto,  that  no  sum  of  money  shall  be 
paid  to  the  said  Percy  James  Edmunds  in  respect  - 
of  any  person  whose  name,  together  with  the 
other  particulars  relating  to  the  case,  shall  not  be 
duly  entered  in  the  saiS  register,  except  in  the' 
case  of  any  omission  which  shall  be  explained  to- 
the  satisfaction  of  the  said  guardians."    There 
is  then  a  provision  in  the  contract  to  the  effect 
that  a  notice  of  twenty-eight  days  by  either  of 
the    parties    shall    terminate   the    same;    and 
the  last  clause  is  as  follows :  "  Provided  always 
that  the  said  Percy  James  Edmunds  shall  not  be 
entitled  to  be  paid  his  account  from  time  to  tima- 
to  be  rendered  of  fees  for  cases  of  vaccination,, 
unless  he  shall  have  punctually  attended  at  thfr- 
time  and  place  for  the  purpose  of  vaccination, 
as    stated    in    the    schedule    hereto,    and    also 
shall    have     duly    and     punctually    registered, 
and    certified    in    relation    to    vaccination    and 
transmitted   to  the  vaccination  officers    a   cer- 
tificate of   successful   vaccination   in  respect  of 
every  person  who    shall    have  applied    to  himp 
for  such  purpose  during  the  period    to  which 
his    account    or    claim    for  fees   from  time  tO' 
time    rendered    to    the    said    guardians    shall 
relate,  and  shall  have  fulfilled  all  and  singu- 
lar the  requirements  of    the    stetutes  relating 
to  vaccination  and  the  regulations  of  the  Lords 
of  the  Council  and  the  Local  Government  Board." 
There  is  no  doubt  v/hatever  that  all  the  entries  have 
been  properly  made  in  this  case  and  that  all  tbe 
amounte  have  been  properly  earned  by  the  respon- 
dent. But  there  are  two  opposing  contentions  put 
forward  on  the  oonBtruction  of  the  principal  clause 
of  the  contract  which  I  have  just  read.    On  the 
part  of  the  judgment  creditor,  the  petitioner,  it  is 
contended  that  the  clause  ought  to  be  read  dia 
tributively,  and  that  its  meaning  is  that  the  judg- 
ment debtor  shall  be  paid  for  all  the  work  that  ha 
has  done,  that  is  for  each  successful  vaccination, 
and  that  if  he  fails  to  fulfil  his  contract  in  respect 
of    any    subsequent  vaccination,  this  shall  not 
disentiUe  him  to  receive  those  fees  which  have 
been  already  properly  earned.    On  tbe  other  hand, 
on  the  part  of  the  judgment  debtor,  it  is  con- 
tended that  the  clanse  ought   not  to  be  read 
distributively,  and  that  ite  meaning  is  that  if  the 
respondent  fails  to  attend  punctuiQly,  or  in  other 
respecte  does  not  fulfil  his  part  of  the  contract, 
he  shall  not  be  entitied  to  receive  anything,  even 
for  the  work  which  he  has  properly  performed. 
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In  other  words,  the  qaestion  is  whether  the 
respondent  is  disentitled  to  any  fees  in  the  eyent 
of  any  failure  under  the  contract.  In  my  view, 
this  clanse,  and,  so  far  as  it  is  necessary,  any  other 
claose  in  the  oontraot,  ought  to  be  read  distribu- 
tively,  and  all  the  fees  properly  due  are  not  to  be 
wiped  out  by  any  subsequent  failure.  It  would 
be  unreasonable  to  say  that  the  respondent  is  not 
entitled  to  receive  fees  which  have  oeen  properly 
earned,  all  his  work  having  been  properly  done, 
certified,  and  entered  up  to  the  24th  March, 
because  he  failed  to  attend  punctually  to  his 
duties  on  the  25th  March.  The  result  therefore 
of  my  decision  on  this  part  of  the  case  is  that  the 
moneys  in  question,  the  amount  of  382. 18s.  6d.,  was 
efCectnally  earned  under  the  contract  up  to  the 
24tii  March,  and  that  nothing  which  mi|rht 
subsequently  happen  could  prevent  that  becommg 
payable ;  and  although  the  terms  of  the  contract 
are  such  that  this  amount  was  not  to  be  actually 
paid  until  a  calender  month  had  elapsed,  that  is 
one  month  after  Lady  Day,  there  was  a  debt 
accruing  due  at  the  time  when  the  garnishee  order 
was  made,  and  the  money  was  attachable.  If  any 
anthority  were  required  for  the  proposition  that 
money  can  be  attached,  it  is  to  be  found  in  Tapp 
v.  Jones  (33  L.  T.  Rep.  201 ;  L.  Rep.  10  Q.  B.  591) 
and  Sparks  v.  Ymtnge  (8  Ir.  0.  L.  251).  A 
passage  in  the  latter  cose  at  p.  259  sufficiently 
answers  the  point  advanced  tnat  the  earning  of 
the  money  might  be  defeated,  where  it  is  said, 
"  the  possibility  that  a  future  state  of  things  may 
intervene  before  the  day  assigned  for  payment, 
and  may  create  a  defence  against  the  recovery  of 
the  debt — which  state  of  things  may  never  arise 
—can  constitute  no  ground  for  not  attaching  a 
legal  debt  .  .  .  because  by  an  arrangement 
between  the  parties,  the  period  for  payment  was 
postjwned."  This  diBposes  of  one  of  the  principle 
points  in  the  case,  and  it  applies  to  bota  sets  of 
moneys  due  with  this  difference,  that  under  the 
contract  and  under  the  statute  the  smaller  amounts 
are  not  payable  until  the  24th  July  and  the  30th 
June  respectively.  This,  however,  only  involves 
the  question  whether  the  ordershooldbe  suspended 
until  the  later  of  these  dates.  Now  I  come  to 
the  question  of  the  registration  fees.  The  point 
taken  is  that  under  sect.  29  of  the  Registration 
Act  1836  (6  &  7  Will.  4,  c.  86)  the  fees  are  not  due 
until  the  entries  have  been  vouched  by  the  super- 
intendent registrar,  and  it  is  contended  for  the 
respondent  uiat  the  entries  were  not  vouched. 
For  the  petitioner  it  is  said  that  the  provision  is 
purely  mmisterial.  According  to  mv  own  view, 
the  money  is  accruing  due,  uthougn  it  is  not 
payable.  Any  other  construction  would  prevent 
the  respondent,  so  it  seems  to  me,  from  being 
actually  entitled  to  obtain  the  money  which  he 
has  properly  earned  unless  he  gets  the  signature 
verified,'  and  it  would  be  unreasonable  to  hold 
that  the  seciion  has  any  such  meaning.  On  this 
point  also  I  am,  therefore,  in  favour  of  the 
petitioner.  The  next  question  is  as  to  the  validity 
of  the  deed,  and  this  is  more  difficult  to  determine 
because  it  is  necessary  to  go  back  to  the  days  of 
^Elizabeth  in  considering  this  part  of  the  case. 
The  respondent  contends  that  the  deed  which 
purports  to  assign  all  the  fees  to  his  father  was  a 
valid  assignment,  and  prevents  the  judgment 
debtor  from  getting  bis  fees  at  all.  Bat  on  the 
other  side  it  is  said  that  the  assignment  is  invalid 
because  it  was  not  executed  by  the  father  until 


the  11th  April,  after  the  garnishee  order,  and 
that  the  deed  was  not  complete  until  that  date. 
To  this  the  respondent  replies  that  the  deed  was 
executed  by  himself,  the  mortgagor,  as  an  escrow 
before  the  date  of  the  garnishee  order,  and 
assented  to  by  letter,  and  tnat  the  complete  and 
effective  assent  of  his  father  on  the  11th  April 
related  back  to  the  date  when  it  was  signed  by 
the  respondent.  The  question,  then,  is,  wlien  did 
the  deed  of  assignment  become  operative  as 
against  the  mortgagor?  I  think  that  the 
respondent's  contention  is  right  on  this  point, 
and  that  the  deed  did  operate  from  the  time  of  its 
execution  by  the  mortgagor:  (see  Williams'  Law 
of  Real  Property,  p.  151).  The  assignment  is,  of 
conise,  quite  valid  as  against  the  second  order. 
On  this  point,  therefore,  I  find  in  favour  of  tba 
fother  of  the  respondent,  the  claimant  in  this 
matter.  There  remains  but  one  other  ques- 
tion, and  that  is,  whether  the  assignment  was 
bad,  under  the  statute  of  Elizabeth,  as  having; 
been  made  in  fraud  of  creditors.  In  former 
days  I  think  that  there  is  little  doubt  that  the 
judgment  creditor  could  not  have  said  anything 
against  the  deed,  because  the  judgment  creditor 
is  seeking  to  attach  ehoses  in  action,  and  before 
garnishee  proceedings  were  instituted  ehoses  in 
aetion  could  not  ha  attached  or  effectively  taken 
in  execution,  as  appears  from  the  case  of  Noreutt 
V.  Dodd  (Or.  &  Ph.  100).  The  reason  given  for 
that  judgment  is  that  creditors  could  not  be 
prejudiced  by  the  debtor's  assignment  of  bis 
ehoses  in  action  daring  his  lifetime  because  they 
could  not  take  them  in  execution  ;  but  if  he 
became  bankrupt  or  died  they  oould  reach  all  his 
property.  But  since  the  passing  of  the  Common 
Law  Procedure  Act  1854  (17  &  18  Vict.  c.  125) 
the  position  has  been  entirely  changed.  Debts 
have  become  attachable,  and  ehoses  in  aetion  have 
been  rendered  available  for  creditors.  Con- 
sequently any  deed  which  defeats  the  attaoh- 
ment  of  them  may  come  within  the  purview  of  the 
statute  of  Elizabeth.  Although  I  cmnot  find  any 
precise  authority  for  this  proposition,  the  passage 
cited  from  May  on  Fraudulent  Conveyances  in 
the  course  of  the  argument  supports  this  view, 
and  1  think  that  a  judgment  creditor  has  a  right 
to  get  at  the  debts  of  a  judgment  debtor  unless 
the  deed  of  assignment  is  valid  under  the  statute 
of  EUzabeth.  Now  it  remains  for  me  to  consider 
whether  this  particular  deed  was  executed  for  the 
purpose  of  hindering,  delaying,  or  defeating 
creditors,  and  is  consequently  void,  or  whether  it 
is  void  as  having  the  same  result,  though  not 
executed  with  that  intention.  For  the  respondent 
reliance  has  been  placed  upon  the  case  of  Wood 
V.  Dixie  (7  Q.  B.  892),  which  is  submitted  as 
an  authority  that  a  deed  may  be  good  although 
there  may  be  an  intention  to  defeat  a  particular 
creditor.  But  on  examination  that  case  appears 
to  turn  upon  the  question  of  full  value  being  given 
for  the  assignment.  The  strongest  authority  of 
recent  times,  however,  seems  to  be  found  m  a 
pa8sa|ge  of  the  judgment  of  North,  J.  in  Re 
mad&ver}  Three  Totont  Banking-  Company  v. 
Xaddever  (52  L.  T.  Rep.  36;  27  Oh.  Div.  523), 
where  the  learned  judge  quotes  from  the  judg- 
ment of  Vice-Chancellor  Kindersley  in  Thompson 
V.  Wd)ster  (4  Drew.  628) :  "  The  principle  now 
established  is  this.  The  language  of  the  Act  bdng 
that  any  conveyance  of  property  is  void  against 
creditors  if  it  is  made  with  intent  to   oefeat, 


Digitized  by 


Google 


Jan.  7,  1905.] 


THE  LAW  TIMES. 


[Vol.  xci.-o73 


DiT.] 


B»  BOWLBT ;  BOWLBT  «.  BOWLBT. 


[Ct.  of  App. 


hinder,  or  delay  creditors,  the  oonrt  is  to  decide  in 
each  {Kurtioular  case  whether,  on  sdl  the  cironm- 
■tanoes,  it  can  come  to  the  condneion  that  the 
intention  of  the  settlor  in  making  the  settlement 
was  to  defeat,  hinder,  or  delay  his  creditors,"  and 
then  goes  on  to  say :  "  Now  this  matter  has  been 
pendutg  for  a  long  time,  but  is  brought  to  a  focos 
jnat  at  the  time  wnen  this  particolar  demand  was 
made.  That  the  effect  of  it  was  to  prevent  the 
creditors  being  paid  I  cannot  have  any  donbt,  and 
it  appears  alMh— and  Freeman  t.  Pope  (21  L.  T. 
Bep.  816 ;  L.  Hep.  5  Gh.  538)  is  an  authority  for 
that,  if  necessary — that  a  person  must  be  taken 
to  intend  what  is  the  natural  consequence  of  his 
acts.  Therefore,  although  there  was  no  such 
intention,  still,  if  I  saw  that  the  necessary  effect 
of  the  deed  was  to  defeat  or  delay  creditors,  I 
must  see  in  the  execution  of  the  deed  an  intmtion 
to  do  so."  Although  in  the  case  which  I  hare 
cited  other  creditors,  if  any,  are  formally  taken 
note  of  in  the  judgment  as  it  is  reported,  it 
appears  in  fact  that  there  was  but  one  particular 
creditor  who  was  bo  delayed  or  hindered.  The 
various  facts  connected  with  the  execution  of  the 
deed  in  the  present  case,  the  recitals  in  the  deed, 
and  the  letters  of  the  solicitor  show  dearly,  in 
my  yiew,  that  it  was  executed  for  the  distinct 
purpose  of  defeating  a  particular  creditor,  the 
wife  of  the  judgment  debtQr,  and  I  am  therefore 
of  opinion  that  it  is  bad  as  against  creditors.  It 
was  urged  upon  me,  on  behalf  of  the  judgment 
debtor,  that  the  judgment  creditor  could  take  no 
more  rights  under  the  deed  than  the  judgment 
debtor  himself  had,  and  reliance  was  placed  upon 
the  case  of  Cole  v.  Eley  (70  L.  T.  Bep.  892  j  (1894) 
2  Q.  B.  180)  and  the  judgments  therein.  But  in 
my  opinion  this  is  not  in  point  where  the  rights 
of  third  parties  are  affected  at  the  time  of  the 
assignment,  and  in  my  judgment  the  deed  can  be 
ehaUensed  by  the  judgment  creditor  in  these 
prooeecungs.  Coming  now  to  the  validity  of  the 
payments  which  have  been  made  by  the  guardians, 
it  was  contended  that  the  cheques  for  382. 18«.  6<i. 
and  82.  3«.  Id.  were  good  pavments  and  discharged 
the  guardians'  debts.  The  case  of  ElweU  v. 
Jackson  (1  Cab.  &  E.  3^2)  was  relied  upon  for  this 
prox>08ition.  There  it  was  laid  down  that  a 
cheque  is  payment,  and  that  the  subsequent 
service  on  the  drawers  of  the  cheque  of  notice  of 
a  garnishee  order  niti  constitutes  no  obligation  to 
stop  payment.  I  am  of  opinion,  however,  on  the 
authority  of  Rogers  v.  Whiteley  (66  L.  T.  Bep. 
303 ;  (1892)  App.  Gas.  118),  tnat  after  the  service 
of  the  first  garnishee  order  the  guardians  could 
not  properly  pay  any  money  at  all  untU  the  sum 
of  221.  16s.  2d.  had  been  satisfied.  The  result  is 
that  the  judgment  creditor,  the  petitioner,  is 
entitled  to  succeed.  There  will  be  an  order  in  the 
usual  form — on  the  first  summons  for  payment 
by  the  garnishees  of  22Z.  16«.  2<?.,  and  on 
the  second  summons  for  payment  by  the 
garnishees  of  402.  2«.  5d.,  which  is  partly  due 
and  partly  accruing;  as  to  232.  Oa.  5d.,  part 
thereof  forthwith,  and  similarly  as  to  15«. ;  and 
as  to  132.  18«.,  in  one  month  from  the  24th 
June.  The  further  sum  of  22.  9;.  is  not  yet 
due,  but  the  application  can  be  treated  as  one 
made  nunc  pro  tune  in  respect  of  it,  and  I 
order,  aooordingly,  that  it  be  paid  when  due. 
The  costs  of  this  application  must  be  paid 
by  <he  respondent,  the  claimant,  and  the 
garnishees. 


Stay  of  execution  was  granted  pending  an 
appeaJ. 

Solicitor  for  the  petitioner,  J.  Morley. 

Solicitor  for  the  respondent  and  the  claimant, 
W.  J.  Frcww. 

Solicitor  for  the  garnishees,  C.  B.  W.  Fraser. 


Siixfttm  (^omi  d  |abuato* 


COURT   OF   APPEAL. 

June  14, 15, 16, 17,  and  Aug.  9, 1904. 

(Before  YiiuauAif  Williahs,  Bombb,  and 

Oozbks-Eabdt,  L.JJ.) 

Be  BOWLBT;  BOWLBT  V.  BOWLBT.  (o) 
APPEi.1.  PBOM  THE  CHANCEBT  DIVISION. 

Infant — Contingent  life  interest — Maintenance— 
Aeeamulations  of  surplus  income  during  miTwrity 
— Bight  to  accumulations — Retention  of,  by 
trustees—"  Contrary  intention" — Conveyancing 
and  Law  of  Property  Act  1881  (44  &  45  Vict, 
e.  41),  (.  43,  sub-s.  2. 
Where  a  testator  beqtuathed  a  life  interest  in  a 
settled  legacy  to  his  daughter  contingently  on 
her  attaining  the  age  of  twenty-one  years  or- 
marrying,  and  the  daughter  attained  that  age. 
it  was  held  that  she  was  not  entitled  to  the  funds, 
representing  the  surplus  income  {beyond  what 
was  applied  for  her  maintenance)  of  her  settled^ 
legacy,  accrued  during  her  minority,  and  aceumu- 
IcUicns  of  tttcA  income,  but  that  the  same  ought: 
to  be  retained  by  the  trustees  of  the  teill  upon 
the  trusts  thereby  declared  of  the  capital  of  th» 
settled  legacy. 
Be  Soott;    Scott  «.  Scott  (86  L.  T.  Bep.  348;  ^ 

(1902)  1  Gh.  918)  overruled. 
Decision  of  Joyce,  J.  reversed. 
Bt  his  will,  dated  the  17th  June  1898,  Edwin 
Salvin  Bowlby,  who  died  on  the  4th  Nov.  1902 
bequeathed  {inter  alia)  to  each  of  his  daughters 
who  should  attain  the  age  of  twenty-one  years  or 
marry  with  the  consent  (if  marrying  after  his 
death)  of  her  guardian  or  guardians,  the  sum  of 
50,0002.,  with  a  proviso  that  the  legacy  given  to 
each  of  his  daughters  who  should  attain  twenty- 
one  years  or  marry  with  such  consent  as  aforesaid 
should  not  vest  absolutely  in  her,  but  should  be 
retained  by  his  trustees,  and  held  by  them  upon 
trust  to  invest,  as  in  the  will  mentioned,  and  to 
pay  the  income  of  such  legacy  of  50,0002.  and  of 
the  investments  for  the  time  being  representing 
the  same  (thereinaiter  referred  to  as  "  her  settled 
legacy  "),  to  such  daughter  of  his  if  she  should 
not  lie  a  member  of  the  Boman  Catholic  Church 
at  his  death,  during  her  life  or  until  she  should 
become  a  member  of  the  Boman  Catholic  Church, 
and  so  that  during  coverture  the  same  should  be 
for  her  separate  use  without  power  of  anticipation. 
And  the  will  provided  that,  after  the  detomina- 
tion  in  the  lifetime  of  such  daughter  of  the  trust 
thereinbefore  declared  of  the  income  in  her 
favour,  the  trustees  of  the  will  should,  during 
the  remainder  of  her  life,  hold  the  income  upon 
the  trusts  and  for  the  purposes  upon  and 
for  which   the  same  would  for  the  time  being 

(a)  Baponed  by  £.  A.  Sobaichlit,  Ski.,  Barrist«r-at-Lftw. 
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be  held  if  she  were  then  dead,  and  after  the 
death  of  such  daughter,  shoald  stand  poasessed 
of  her  settled  legacv,  and  the  futnre  income 
theieof  upon  trust  for  the  children  or  remoter 
issue  of  such  daughter  as  in  the  will  mentioned. 

The  will  contained  a  direction  for  making  the 
infant  children  of  the  testator  wards  of  court, 
and,  notwithstanding  anything  thereinbefore  con- 
tained, all  powers,  whether  statutory  or  otherwise 
OS  to  the  education,  maintenance,  or  advancement 
of  such  children,  or  any  of  them,  while  minors, 
were  to  be  exercised  by  the  trustees  only  under 
4he  Erection  of  the  oonrt. 

The  testator  left  one  son  who  had  attained  the 
age  of  twenty-one  years,  and  three' sons  and  four 
danghters,  all  of  whom  at  the  death  of  the 
testator  were  under  that  age. 

In  accordance  with  the  direction  contained  in 
the  will,  an  order  was  obtained,  dated  the  9th 
Feb.  1903,  whereby  it  was  (inter  alia)  ordered 
that  the  sum  of  10002.  per  annum  should  be 
allowed  for  the  maintenance  of  the  then  infant 
.  Eva  M.  S.  Bowlby.  bne  of  the  testator's  daughters, 
from  the  4th  Feb.  1903,  and  for  the  time  to  come 
during  her  minority  or  until  further  order ;  and 
it  was  also  ordered  that  the  snm  of  10002.  be 
allowed  for  the  maintenance  of  the  Beveu  infant 
children  of  the  testator  as  from  the  4th  Nov.  1902 
to  the  3rd  Feb.  1903,  such  snm  of  10002.  to  be 
charged  against  the  income  of  the  infants  in  equal 
ahares. 

On  the  6th  Jan.  1903,  the  executors  of  the  will 
will  appropriated  (inter  a2ia)  the  sum  of 
53,5472.  10<.  6d.  Consols,  being  the  equivalent  of 
the  legacy  of  50,0001.  bequeathed  to  Eva  M.  S. 
Bowlby. 

She  attained  the  age  of  twenty-one  years  on 
the  13th  Jan.  1903,  and  had  not  become  a  member 
of  the  Roman  Catholic  Church. 

The  trustees  of  the  will  had  accumulated  the 
«urpln8  inoome  which  had  arisen  from  the  settled 
legacy  bequeathed  to  Eva  M.  S.  Bowlby,  the 
10002.  not  having  exhausted  the  whole  of  the 
inoome  accruing  on  the  Consols.  And  they  took 
out  an  originating  summons  against  the  testator's 
drtiUghters  asking  that  directions  might  be  given 
to  them  either  (1)  to  pay  and  transfer  to  Eva 
If.  S.  Bowlby  the  moneys  and  funds  representing 
'the  unapplied  income  accrued  daring, her  minority 
of  the  legacy  of  50,0002.,  to  which  she  was  entitled 
"onder  the  testator's  will  and  aooumnlations  of 
snoh  income ;  or  (2)  to  retain  such  moneys  and 
funds  and  hold  the  same  upon  trusts  declared 
by  the  will  of  the  capital  of  the  legacy. 

The  summons  was  adjourned  into  court,  and 
«ame  on  to  be  heard  before  Joyce,  J.  on  the  12th 
Not.  1903,  who  felt  considerable  difficulty  in 
'deciding  tiiat  the  surplus  of  the  income,  after 

Sroviding  for  maintenance,  belonged  to  Eva 
[.  S.  Bowlby,  having  regard  to  sect.  43  of  the 
Conveyancing  and  Law  of  Property  Act  1881 ; 
bnt  he  'was  ol  opinion  that  having  regard  to  the 
decision  of  Buckley,  J.  in  Be  Bcott ;  Scott  v. 
Seott  {S6  L.  T.  Rep.  348;  (1902)  1  Cb.  918),  he 
was  bound  to  come  to  the  same  conclusion  as  in 
that  case.  His  Lordship  stated,  however,  that 
although  he  did  not  absolutely  dissent  from  that 
decision,  yet  he  was  not  satisfied  with  the  reason- 
ing of  it,  and  he  gave  the  plaintiffs  liberty  to 
apply  within  twenty-one  days  to  his  Lordship  in 
chambers  for  leave  to  appeal  from  his  order  at 
^he  expense  of  the  testator  s  estate. 


The  plaintdffs  accordingly  obtained  such  leave 
and  now  appealed. 

Vaughan  Havohina  for  the  appellants.  —  The 
question  raised  by  this  appeal  is  to  whom  the 
surplus  income  (beyond  what  was  applied  for  the 
maintenance  of  the  infant,  Eva  M.  S.  Bowlby)  of 
her  settled  legacy,  accrued  during  her  minority, 
and  accumulations  of  such   income,  ought  to  be 

Said.  Although  in  form  this  is  on  appeal  from  a 
ecision  of  Joyce,  J.,  it  is  really  brought  for  the 
puroose  of  asking  the  court  to  review  the  decision 
of  Buckley,  J.  in 

Bs  Scott ;  Scott  V.  Seott,  96  L.  T.  Bep.  348 ;  (1902) 
1  Ch.  918. 

Joyce,  J.  followed  that  case,  although  he  appa- 
rently felt  doubt  as  to  its  correctness.  I  submit 
that  such  unapplied  income  is  an  accessory  or 
accretion  to  the/^ipital  of  the  settled  legacy.  Aa 
to  the  meaning  of  "  accessory,"  see  Broom's  Legal 
Maxims,  7th  edit.  It  should  be  invested  as 
capital,  and  only  the  income  of  it  paid  to  Miss 
Bowlby  as  the  tenant  for  life  of  the  settled  legacy. 
1  am,  of  coui'se,  met  by  the  case  of  Be  Seott ; 
Seott  V.  Scott  (ubi  sup.),  where  Backley,  J.  deraded 
in  a  case  similar  to  the  present  that  the  whole 
unapplied  income  belonged  to  the  tenant  for  life. 
Bat  that  case  was,  I  contend,  wrongly  decided, 
and  it  ought  now  to  be  overruled.  My  submission 
is,  both  on  the  construction  of  sect.  43  of  (he 
Conveyancing  and  Law  of  Property  Act  1881, 
and  also  apart  from  that  section,  that  the  tenant 
for  life  on  attaining  twenty-one  years  of  age 
takes  only  a  life  interest  in  the  unapplied  inoome 
accumulated  during  her  minority.  That  was  the 
course  adopted  before  the  passing  of  the  Act : 

Hodgson  v.  Xarl  of  Bactive,  1  H.  A  M.  376;  10 
U.  L.  Caa.  656. 

In  Be  Wells;  WeUs  v.  WeUs  (61  L.  T.  Rep.  806; 
43  Ch.  DiT.  281),  on  which  Buckley,  J.  relied  in 
Be  Seott ;  Seott  v.  Scott  {ubi  sup.),  the  soft  to  the 
infant  was  vested ;  not  contingent  on  his  attaining 
twenty-one  years  of  age.  That  was  also  the  case 
in 

R»  Humphrey*;  Sumphrfyt  v.  Lsvett,  68  Ii.  T. 
Bep.  729 ;  (1893)  3  Ch.  1. 
In  the  present  case  no  doubt  the  infant  had  a 
vested  interest,  and  there  is  nothing  to  take  it 
away.  But  the  rule  is  that  an  infant  is  only 
entitled  by  way  ot  maintenanoe  or  something  in 
the  nature  of  maintenance  to  a  portion  of  the 
income: 

lioper  on  Legacies,  Srd  edit.,  vol.  2,  o.  20,  s.  4. 

It  is  only  on  appropriation  of  a  fund  to  answer  a 
legacy  that  the  whole  income  becomes  attached  to 
the  capital.  In  the  present  case  the  trustees, 
under  an  order  of  the  court  made  shortly  after 
the  death  of  the  testator,  appropriated  Consols  to 
answer  the  infant's  settled  legacy ;  and  the  effect 
of  that  appropriation  was  to  make  the  income 
accessory  to  the  capital.  The  rule  as  to  the 
income  of  an  appropriated  fund  is  not  the  same 
as  it  was  when  the  old  cases  of  Wyndham  ▼. 
Wyndham  (3  Bro.  C.  C.  37)  and  Shaw  v.  CurUiffe 
(4  Bro.  C.  C.  144)  were  decided.  It  is  now  settled 
that  in  such  a  case  the  unapplied  income  goes  to 
the  persons  who  become  entitled  to  the  capital : 

JU  JHedlochi  Buffla  v.  Medlock,  54  L.  T.  Ben.  828; 

Be  Clement* ;  Clementr  r.  Peariall,  70  L.  T.  Bep. 
682;  (1894)  ICh.  665; 

Be  Woodini  Woodin  r.  Glass,  72  L.  T.  Bep.  740; 


(1895)  2  Ch.  309. 


Digitized  by 


Google 


itm.  7, 1905.] 


THE  LAW  TIMES. 


[VoL  XCI.-575 


Ot.  OB-  App.] 


B«  BOWLBT;  BOWLBT  V.  BOWLBT. 


[Ct.  of  App. 


He  referred  also  to 

Ba  CotUm,  33  L.  T.  Brp.  720  ;  1  Ch.  Dir.  232  ; 

Harvty  v.  Harvey,  2  P.  Wm«.  21 ; 

Lavmdes  r.  Lowndei,  15  Vea.  301 ; 

Brown  t.  Temptrley,  3  Baa§.  263 ; 

JUartin  y.  Martin,  14  L.  T.  Bep.  129 ;  L.  Bap.  1 

£q.  369 ; 
Chamberi  v.  Ooldurin,  11  Ves.  1  j 
WmB.  Eiore.  and  Admars.,  9th  edit.,  put  3,  bk.  3, 
o.  4,  B.  6. 

ITattghan  Williams,  L.J.  referred  to  Butler  v. 
Sutler  (3  Atk.  58,  60.] 

Bowden,  K.O.  and  P.  F .  S.  8t6ke$  for  the 
respondents. — The  whole  law  npon  the  present 
point  is  concisely  stated  in  Carson's  Real  Pro- 
perty Statutes  (10th  edit.  p.  590),  where  the  varioas 
Authorities  are  classified.  Tbis  is  a  case  to  which 
Zicusence  v.  Tiemey  (1  Mac.  &  G.  551)  mnst  apply. 
The  statement  of  James,  L.J.  in  Be  Oeorge  (87 
L.  T.  Bep.  204;  5  Oh.  DIt.  837)  shows  the  yiew 
taken  by  the  courts.  [Cozknb-Habst,  L.J. 
referred  to  Han$on  y.  Graham  (6  Yes.  239). 
(BoMEB,  L.J. — Thisyery  point  is  impliedly  decided 
against  you  in  Be  Wells  ;  Wellt  y.  Wells  {vihi  sup.).] 
We  rely  on  the  fact  that  the  testator  stood  in  loco 
parentis  to  the  infant  Eya  M.  S.  Bowlby.  Although 
that  daughter  was  only  tenant  for  life  nnder  the 
testator's  will,  we  submit  that  she  is  within 
the  exception  referred  to  in  the  cases,  and  that 
the  dootnne  of  in  loco  parentis  applies.  [Cozens. 
Eabdt,  L.J. — What  do  yon  say  about  Be  Seott  ; 
Beott  V.  Seott  (ttW  tup.)  ?]  We  submit  that  it 
was  rightly  decided.  Buckley,  J.  in  that  case 
has  done  what  the  Court  of  Appeal  did  in  the 
•case  of 

Be  Humphreys;  Humphreys  y,  Levett  {uhi  sup.). 
They  referred  also  to 

Simpion  on  Infants,  2nd  edit,  p.  267,  citing  MoU  y. 
MoU,  IBiok.  310; 

Theobald  on  Wills,  5th  edit.,  p.  167  ; 

Heath  r.  Perry,  3  Atk.  101  ; 

Be  Buckley's  Trusts,  48  L.  T.  Bep.  109 ;  22  Cb. 
Diy.  583 : 

Hearle  y.  Oreenbank,  3  AtK.  697,  716  ; 

Donovan  y.  Needham,  9  Beay.  164  ; 

WyTich  y.  Wynch,  1  Cor  Eq.  Cas.  433 ; 

Be  Moody ;  Woodroffe  y.  Moody,  72  L.  T.  Bep.  190 ; 
(1895)  1  Cb.  101. 

fVAXjOHAii  Williams,  L.J.  referred  to  EUit  v. 
Ellit  (3  Sch.  &  Lef.  1.] 

Vaughan  Hawkins  replied. 
£Cozen8-Habdt,  L.J.  referred  to  Peit  v.  Fellows 
a  Swans.  561n.).]  Cur.  adv.  vult. 

Aug.  9, 1904. — The  following  written  judgments 
were  deliyered : — 

Vaughan  Williams,  L  J. — In  this  case  the 
^inestion  is  who  is  entiitled  to  the  aooumulations 
arising  from  the  excess  of  interest  oyer  the  allow- 
«noe  for  maintenance  pending  minority  now  that 
(he  infant  Miss  Bowlby  has  come  of  age  and 
become  entitled  absolutely  as  tenant  for  life  to 
the  income  of  a  fund,  such  life  estate  baring  been 
bequeathed  to  her  contingently  on  her  marriage 
or  attaining  the  age  of  twenty-one.  I  do  not 
think  it  is  necessary  here  to  occupy  time  by 
reading  the  clause  in  the  testator's  wUl  at  length 
under  which  Miss  Bowlby  takes.  It  is  sn£Bcient 
to  say  that  the  testator  made  prorision  for  his 
socs  and  for  his  daughters,  and  that  the  clauses 
tinder  Irhieh  the  sons  take  and  tlie  daaghters  take 


are  not  the  same,  the  clause  in  fayourof  the  sons 
contaJning  an  express  provision  for  maintenanoe 
and  the  clause  in  fayour  of  the  daughters  not 
doing  so.  Before  dealing  with  the  question 
what  is  the  established  rule  of  construction  of 
wills  of  parents  who  leaye  legacies  to  children 
whether  yested  bnt  payable  at  a  future  time  or 
contingent  but  making  no  provision  outside  the 
legacy  for  the  maintenanoe  of  the  chUd  between 
the  death  of  the  testator  and  the  date  when  the 
legacy  becomes  payable,  I  will  deal  with  the  ques- 
tion whether  sect.  43  of  the  Conveyancing  Act  1881 
is  applicable  in  the  facts  of  this  case,  and  what  is 
its  efEect  if  applicable,  and  in  particular  with 
the  question  whether  the  decision  of  Buckley,  J. 
in  Be  Scott ;  Seott  v.  Seott  (86  L.  T.  Eep.  348 ; 
(1902)  1  Ch.  918)  ought  to  be  foUowed.  I  do  not 
think  that,  having  regard  to  the  decision  in  Be 
IHekson ;  HiU  v.  Grant  (52  L.  T.  Bep.  707 ;  29 
Oh.  Div.  331),  sect.  43  of  the  Conveyancing  Aot 
1881  applies  to  the  facts  of  the  present  case,  that 
is  to  say,  because  the  infant  Miss  Eva  Bowlby 
is  not  nnder  her  father's  will  entitled  even  con- 
tingently to  the  intermediate  income  of  the 
50,000J.  left  to  her  by  her  father.  Under  her 
father's  will  she  may  at  the  age  of  twenty-one 
become  entitled  in  possession  to  a  life  estate  in 
the  50,0002.  with  its  accretion  by  the  addition  to 
the  capital  of  the  accumulations  arising  from  the 
surplus  income  after  providing  maintenance,  but 
she  can  never  take  the  intermediate  income  as  her 
property,  or  if  she  can  so  take  the  application  of 
sect.  43  is  excluded  by  the  will  expressing  a  con- 
trary intention  within  the  meaning  of  sub-sect.  3 
of  that  section,  for  if  by  the  will  the  intermediate 
income  is  her  property,  held  for  her  by  the  trustees, 
it  cannot  be  that  it  is  to  accumulate  for  the 
benefit  of  the  person  who  ultimately  becomes 
entitled  to  the  property  (t.e.,  the  capital)  from 
which  the  accumulations  arise.  The  only  way  in 
which  the  section  can  apply  is  if  it  is  construed 
as  Buckley,  J.  construed  it  in  Be  Scott ;  Scott  t. 
Seott  (ubi  sup.)  and  read  as  that  learned  judge  did 
the  word  "  property "  in  sub-sect,  2  of  sect.  43 
as  meaning  either  corpns  or  income,  as  the  nature 
of  the  gift  may  require.  If  this  construction  is 
adopted  the  application  of  the  section  will  not 
be  excluded  by  a  contrary  intention  within  the 
meaning  of  suo-sect.  3  of  sect.  43.  I  have,  how* 
ever,  great  difficulty  in  adopting  Buckley,  J.'s 
construction  of  sect.  43  because,  first,  as  pointed 
out  by  Messrs.  Hood  and  Ohallis  in  their  book 
on  Conveyancing  and  Settled  Lands  Acts,  4th 
edit.,  p.  126,  to  hold  that  "  property  "  might  not 
mean  "  capital "  exclusively  attributes  to  the  Act 
an  intoleraole  degree  of  looseness  in  the  use  of  Ian- 
guage ;  secondly,  because  of  the  cases  relied  on  as 
supportinsr  this  view.  Be  WeUs  ;  Wells  v.  Welle 
(61  L.  T.  Rep.  806;  43  Ch.  Div.  281,  at  p.  286)  is 
a  case  where  the  child  took  a  vested  interest,  and 
Be  Humphreys;  Humphrtlye  y.  Levett  (68  L.  T. 
Rep.  729 ;  (1893)  3  Oh.  1)  is  a  case  in  which  the 
court  held  that  by  implication  there  was  a  gift 
of  an  immediate  life  interest.  It  is,  however,  to 
be  observed  that  Lord  Lindley  at  the  end  of  his 
judgment  in  Be  Humphreys ;  Humphreys  v.  Levett 
(ubi  sup.)  does  give  some  countenance  to  the  sue- 
gested  construction  of  the  word  "property"  in 
clause  2,  for  he  says  "  with  respect  to  the  case  ot 
Be  WeUe ;  WeUs  y.  Wells  {ubi  sup.),  which  we  were 
asked  to  oyermle,  I  am  of  opinion  that  the  deci- 
sion of  North,  J.  was  correct  having  regard  to  the 
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tennB  of  the  will  and  to  ctaaae  3  of  sect.  48  of 
the  Oonveyanoing  Act  1881,  which  in  that  case  as 
wall  aa  this  excluded  olause  2.  It  may  be  that  that 
result,  which  I  think  it  safer  to  arrive  at  by  the 
ud  of  clanse  3,  can  be  reached  without  the  aid  of 
that  clanse  by  constming  clanae  2  as  suggested 
by  North,  J.  when  that  clanae  has  to  be  applied 
to  the  oaee  of  a  tenant  for  life  becoming  abso- 
lutely entitled  to  the  income  in  possession.  I 
haye  some  doubt  about  this,  bat  I  desire  to  leave 
the  point  open  until  the  necesaity  for  deciding  it 
arises."  As  to  the  suggestion  that,  assuming 
Mot.  43  not  to  apply,  the  clause  of  the  will 
requiring  "  all  powers  wheiher  atatntoiy  or  other- 
wise  as  to  the  maintenance,  edncation,  or  advance- 
ment of  such  children,  while  minors  to  be  exercised 
by  the  trustees  only  under  the  direction  of  the 
oonrt  amount^  to  a  testamentary  direction  that 
sect.  43  shall  apply,"  I  cannot  agree.  It  seems  to 
me  that  if  sect.  43  applies  by  force  of  the  statute 
there  is  no  need  for  words  to  that  effect  in  the 
will,'  and  if,  on  the  other  hand,  aect.  43  does  not 
apply  the  clause  above  cited  will  not  make  it  doeo 
because  ex  hypotheti  there  is  no  statutory  power. 
I  propose  now  to  deal  with  the  question  of  the 
general  law  under  which  the  will  of  a  father 
ffiving  a  legacy  to  a  child  either  not  payable  till  a 
future  date  or  contingent  on  the  happening  of  a 
future  event  is  so  construed  aa  to  make  a  pro- 
vision for  the  child's  maintenance  by  making  the 
ohild's  legacy  carry  interest.  There  can  to  my 
mind  be  no  doubt  but  that  the  language  in  the 
oases  in  which  this  canon  of  construction  was  first 
eatablished  is  language  apt  for  the  gift  to  the 
child-legatee  of  interest  on  the  legacy  payable  in 
fuiuro  or  contingently  daring  the  interval  between 
the  parent's  death  and  the  arrival  of  the  time 
or  the  happening  of  the  event  on  which  the 
legacy  is  made  payable.  Thus,  in  Oreen  v. 
Belekier  (1  Atk.  505  U737)  Lord  Hardwicke  says  : 
"  In  anoh  a  case  intereat  by  way  of  maintenance 
would  certainly  be  allowable  in  the  meantime,  it 
being  a  constant  rule  in  equity  that  wherever  a 
l^^y  ia  giVen  by  a  father' to  a  child  as  a  pro- 
vision for  such  child,  though  the  legacy  be  pay- 
able at  a  future  date,  y 1 1  the  child  has  an  immediate 
right  to  the  interest  oa  the  money ;  if  the  legatee 
was  a  stranger  to  tbe  testator  it  would  be  other- 
wise. The  words  in  Beckford  v.  Tobin  (1  Ves. 
Sen.  308  (1749)  and  Criekett  v.  Dolby  (3  Tea.  Jun* 
10  (1795)  are  all  of  a  similar  character.  The 
child's  legacy  is  eaid  to  bear  interest  or  carry 
interest.  It  will  be  found  that  this  sort  of 
phraseology  is  used  equally  in  modem  cases. 
Take,  for  example,  Re  George  (37  L.  T.  Rep.  204 ; 
5  Oh.  Div.  837  (1877),  in  which  James,  L.J.  says  : 
"  But  the  rule  of  law  ia  well  established  that  a 
contingent  legacy  does  not  carry  interest  while 
it  is  in  suspense  except  in  the  case  of  a  legacy 
by  a  parent,  or  one  standing  m  loco  parentu  to 
the  legatee ;  and  that  exception  is  subject  to 
another  exception,  that  the  rule  giving  interest 
to  the  child  does  not  take  effect  when  the  tes- 
tator has  provided  another  fund  for  his  mainten- 
ance, so  that  the  income  of  the  legacy  is  sup- 
posed not  to  be  required  for  the  purpose."  It  wUl 
be  observed  that  in  none  of  -these  cases  is  the 
statement  made  that  the  presence  in  the  will  of  a 
gift  infuturo  by  a  parent  to  a  child  g^ves  the 
child  during  infancy  a  right  to  an  allowance  for 
maintenance  out  of  the  testator's  estate ;  on  the 
contrary,  the  statementinvariably  is  thatthe  legacy 


in  such  a  case  should  bear  interest  during  a 
period  before  it  becomes  payable.  I  think  uiat 
it  can  hardly  be  doubted  but  that  the  reason  why 
courts  of  equity,  deeming  it  imjposeible  that  a 
father  who  made  a  future  provision  for  a  child 
should  intend  the  child  to  starve  until  the  legacy 
fell  in,  gave  effect  to  the  father's  presumed  inten- 
tion to  provide  for  the  maintenance  of  his  child 
by  construing  the  will  as  directing  that  the  future 
legacy  should  bear  interest  before  it  became  pay- 
able rather  than  by  finding  in  the  will  an  implied 
direction  that  the  child  should  receive  reasonable 
maintmanoe  out  of  the  residue  of  the  testator's 
estate,  was  that  the  courts  wished  to  avoid  the 
appearance  of  affirming  a  common  law  right  in 
children  to  maintenance  during  infancy  indepen- 
dently of  the  father's  intentions  as  expressed  in- his 
win,  and  also  desired,  by  making  the  muntenanoe 
payable  out  of  interest  on  a  legacy  contingently 
ooming  to  the  child,  to  provide  for  the  child  out 
of  the  fruit  of  a  fund  which  contingently  was  to 
come  to  the  child,  because  to  do  this  seemed  to 
be  to  do  less  violence  to  the  provisions  of  the  wiU 
than  simply  to  order  nudntenanoe  to  be  paid  out 
of  the  residue  of  the  parent's  estate.  Pnm&faeU 
maintenance  ought  only  to  be  ordered  out  of  the 
property  of  the  child  to  conatrue  the  will  as  giving 
the  child  at  once  not  contingently  interest  for 
maintenance  complies  with  this  prima,  facie  rule. 
Now,  the  logical  consequence  of  this  view  would 
be  that  so  long  as  the  child  lived  pending  the 
interval  between  the  father's  death  and  the  child 
attaining  twenty-one,  the  child  would  be  entitled 
to  the  whole  of  such  intereat,  although  it  was  tor 
the  court  to  determine  whether  the  whole  or  what 
lesser  sum  should  be  allowed  for  maintenance. 
It  does  not  seem  to  me  that  the  practice  of  the 
court  in  fixing  the  amount  to  be  allowed  for 
maintenance  negatives  the  right  of  the  child  to 
the  whole  intereat,  because  the  order  of  the  court 
fixing  the  amount  to  be  paid  from  time  to  time 
for  maintenance  was  necessary,  not  from  anything 
to  be  implied  on  a  proper  construction  of  the 
father's  will,  but  from  the  inability  of  the  child  or 
its  guardian  to  give  to  the  executors  or  trustees 
a  vidid  receipt  or  discharge.  It  is  said  that  the 
dictum  of  Sir  W.  Grant  in  Hanson  v.  GfroAam- 
(6  Yes.  239,  at  p.  249)  is  an  authority  for  the  pro- 
position "  that  what  is  not  taken  out  of  the  fimd 
for  maintenance  must  follow  the  fate  of  the  prin- 
cipal," and  it  is  said  that  Leake  v.  Bohinton 
(2  Mer,  363,  at  p.  386),  a  decision  by  the  aame 
judge,  leada  to  the  aame  conoluaion.  These  caaes, 
however,  were  both  cases  in  which  there  was  an 
express  direction  for  maintenance.  In  Hanton 
V.  Oraham  (ubi  lup.)  the  l^acy  to  grandchildren 
of  tbe  testator  was  a  legacy  of  5001.  apiece  Four 
per  Cent.  Consolidated  Bank  Annuities  when 
they  should  respectively  attain  their  ages  of 
twenty-one  years  or  day  or  days  of  marriage,  and 
tbe  direction  was  to  pay  for  the  maintenance  of 
the  grandchildren  out  of  interest,  tbe  whole  of 
whiob  was  given.  Tbe  legacy  was  scjompanied 
1^  an  absolute  gift  of  the  interest.  Whereas  in 
Leake  v.  Bobineon  {ubi  lup.)  there  was  only  a 
direction  for  maintenance  out  of  the  interest,  and 
no  gift  of  interest.  These  cases  in  which  there 
is  an  express  direction  for  interest,  and  in  whidi 
the  intereat  will  or  will  not  follow  the  fate  of  the 
principal  according  as  the  interest  is  or  is  not 
given  to  the  child  legatee,  do  not  seem  to  govern 
oases  in  which  the  intereat  is  given  in  aooordanco 
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with  the  rale  of  ooastmotion  laid  dovm  by  Lord 
Hardwicke  in  Cheen  ▼.  Bekhier  {ubi  lup.).    Mr. 
Simpson,    in    hie    book    on  the  law  of  infants, 
2nd  edit.,    pp.    317,   318,    states  generally   that 
where  an  infant  is  entitled  to  the  whole  income 
of  a  fnad  given  for  his  maintenance,   whether 
absolutely  or  till  the  happening  of  a  certain  event, 
such  part  of  the  income  as  is  not  applied  to  his 
maintenance  belongs  to  him  absolutely  or  to  his 
personal    representative,    as  the  case    may    be, 
and    cites     Webb   v.    Kelly    (9    Sim.    469)    as 
an    authority    for    the    proposition,    and    that 
case,    like  Hanton   v.    Oraham    {ubi    tup.)    was 
a  case  in  which  there  was  an  express  direction 
as  to  maintenance,  and  the  conrt  held  as  they  did 
in  Haneon  r.  Chaham  [itbi  mip.)  that  the  ^ift  was 
so  worded  as  to  constitute  a  gift  of  the  income. 
Mr.  Simpson  says :  "  On  the  other  hand,  where 
the  legatee  is  enbtled,  not  to  the  whole  income, 
but  to  maintenance  out  of  it,  the  surplus,  after 
providing  a  proper  maintenance,  follows  the  fate 
of  the  principal,  whatever  that  may  bs,  and  does 
not  pass  to  the  personal  representative  of  the 
legatee,"  and  cites  Hanson  v.  Oraham  (ubi  sup.) 
and  a  number  of  other  cases.      But  neither  the 
proposition  in  the  text  nor  any  of  the  oases  cited 
conclude  the  question  as  to  what  is  the  true  con- 
struction of  the  father's  will  in  cases  where  the 
father  makes  a  gift  in  future,    or   a  contingent 
gift  to  a  child  for  whose  maintenance  no  pro- 
vinon  is  made  outside  the  gift,  nor  the  conse- 
quential question    who   will  be  entitled  to  the 
accumulations  of  interest  not  required  for  main- 
tenance, and  I  can  find  no  case  anywhere  which 
concludes  these  questions.     It  appears,  however, 
that  there    is  a  strong  opinion  amongst  equity 
lawyers  that  the  aocummationB  in  such  a  case 
follow  the  fate  of  the  prindpal,  bat  it  has  never 
been  so  decided,  and  this  view  certainly  seems 
diffionlt  to  reconcile  logically  with  the  statements 
of  those  judges  who  laid  down  the  canon  of  con- 
struction.   So  far  as  the  practice  is  concerned,  it 
seems  that  the  interest   as  it  accrues  is  never 
carried  to  the  account  of  the  infant,   and  that 
there  is  no  case,  or  at  all  events  no  reported  case, 
in  which  the  personal  representatives  of  a  child 
dying  under  twenty-one  or  before  the  happening 
of  the  contingency  upon  which  the  legacy  was 
payable,  have  obi^ned  payment  of  the  surplus 
interest  accruing  during  the  cUld's  life  beyond 
what    was  required  for   maintenance.    This,   of 
coarse,  goes   strongly    to   negative  the  child's 
right  to  such  accumulations,  but  we  did  not  have 
any  case  cited  to  ns  in  which  the  accumulations 
of  interest  were  ordered  to  be  paid  to  a  residuary 
legatee,  or  the  next  of  kin,  or  the  remaindermen. 
I  am  speaking,  of  course,  only  of  oases  in  which 
the  interest  only  became  pavaole  by  virtue  of  the 
rule  of  construction    to  which  I  am  referring, 
applied  in  cases  of  a  legacy  in  futuro,  or  a  con- 
ting'ent  legacy  given  by  a  parent  to  a  child  for 
whose  maintenance  there  is  no  provision.    I  am 
not  speaking  of  cases  in  which  interest  is  expressly 
given  and  constitutes  a  part  of  the  gift  in  futuro 
or  the  contingent  gift.    On  the  other  hand,  I  find 
in  the  case  of  Wynch  v.  Wyneh  (1  Cox's  £q.  Oas., 

L433,  at  p.  434)  the  Master  of  the  Bolls  seems  to 
ve  been  of  opinion  that  if  the  father  had  not 
directed  maintenance  to  be  paid  out  of  his  personal 
estate  his  children  would  have  been  entitled  to 
interest  on  their  legacies  eo  nomine.  Again  in 
Chambers  v.  Ooldunn  (11  Yes.  1)  there  was  an 
VoL  XCI.,  2356.» 


express  direction  for  maintenance  of  a  daughter 
till  twenty-one  or    marriage,  and  a  contingent- 
legacy  in  case  she  should  attain  twenty-one,  pay- 
able at  and  to  carry  interest  from  that  time.    The 
daughter  married  at  eighteen,  and  her  husband 
claimed  and    the     court    allowed    maintenance 
between  the  marriage  and  the  majority  of  the 
daughter    at  the  rate  of  3502.  a  year.    I  do  not 
know  if  the  court  expressly  fixed  the  rate   of' 
interest,  or  whether  the  3501.  was  the  whole  of  it,, 
but  as  the  application  was  not  made  until  after 
the  maintenance  had  been  given  I  suppose  thO' 
case  was  dealt  with  as  if  the  allowance  had  been 
made  pending  infancy.     It  is   difficult,  however, 
to  justify  the  order  except   upon    the    ground, 
that   the   court    thought    fit  to   treat   the  will 
as   authorising    interest   to    be   allowed  on  the- 
legacy  from  the  end  of  the  period  during  which 
the  testator  expressly  directed  maintenance  to  be 
provided  for  the  child  until  the  child  attained  the 
age  of  twenty-one.    It  is  difficult  to  suppose  that, 
the  court  intended  to  prolong  the  period  durins 
which  maintenance  should   be  allowed  as  such 
beyond  the  period  defined  by  the  testator.    Martin. 
v.  MaHin  (14  L.  T.  Rep.  129  ;  L.  Rep.  1  Eq.  369>- 
runs  on  the  same  lines,  the  maintenance  given 
by  the  will  being  maintenance  out  of  the  testator's- 
residuary  estate  until  the  son  should  attain  the 
age  of  fifteen.   There  is  also  a  legacy  to  the  son  of 
60002.  contingent  on  his  attaining  the  age  of  twenty- 
one.    The  son  also  took  a  share  of  toe  residuary 
estate,  and  Wood,  V.O.  (at  p.  371  of  L.  Rep.  1  Eq.) 
says  :  "  I  think  on  the  whole  the  proper  construc- 
tion is  that  maintenance  should  be  allowed  by 
payment  of  interest  on  the  legacy,"  and  then 
after  saying  that  it  must  be  implied,  although 
the  legacy  itself  is  contingent,  interest  is  to  be 
given  in  the  meantime.  Wood,  Y.O.  concludes : 
'-  Lord  Eldon  having  thus  decided,  I  am  bound  to 
give  the  plaintiff  interest  on  one  or  other  of  his 
legacies,  and  he  being  entitled  to  both  contin- 
gently, I  must  select  that  which  will  be  most  for 
the  benefit  of  the  infant,  and  declare  that  interest 
at  41.  per  cent,  is  payable  upon  the  6000Z.  legacy." 
I  confess  that  I  have  considerable^  difficidty  in. 
coming    to    the    conclusion    that    this    interest 
allowed  by  the  courts  as  a  matter  ot  construction 
on  a  (^Ud  s  legacy  from  its  parent  for  the  purpose 
ot  nuuntenanoe  ought  to  follow  the  fate  of  the 
principal.  If  the  interest  itself  is  contingent  on  the 
legatee  attaining  the  specified  age,  of  course  the- 
interest  will  follow  the  fate  of  the  principal,  bnt 
it  is  impossible  to  suggest  that  iatorest,  which  is 
to  provide  maintenance  for  the  child,  can  possibly 
be  contingent  in  this  sense.    The  interest  must 
be  something  which  immediately  and  absolutely 
to  the  extent  required  can  be  applied  to  the  use 
and  benefit  of  the  child.    Now,  let  me  assume 
that  sach  interest  can  only  be  called  for  to  the 
extent  required,  and   the  child  dies  an   infant.. 
Why  should  the  accumulations  of  this  interest,  as 
to  which  the  testetor  has  given  no  express  direc- 
tion whatever,  be  allowed  on  the  legacy  for  the 
benefit  of  the  remaindermen,  or  other  person, 
taking  by  a  gift  over,  who  may  be  a.  middle  aged 
man  or  woman  P    But  if  the  accumulations  of' 
interest  are  to  go  to  the  remaindermen  this  is  the. 
result.    I  could  understand  a  construction  of- th» 
testator's  will  under  which  the  court  simplv  held 
that  the  goodwill  of  the  testetor  evinced  by  hi» 
gift  of    a    legacy  payable  in  futuro  or  contin- 
gently necessarily  imputed  an  intention  by  thei 
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testator  to  provide  for  tbe  raaintenanoe  of  that 
child  out  of  the  residae  of  his  estate  to  give  the 
child  a  chance  of  living  till  the  contingency  might 
occur.  In  each  a  case  there  would  be  no  surplus, 
bnt  anfortnnately  this  is  not  the  construction 
which  the  courts  adopted.  For  again  and  again 
one  finds  expressions  like  that  used  hj  the  Master 
of  the  Rolls  in  Barvey  v.  Barvey  (2  P.  Wms.  21, 
at  p.  22) :  "  Yet  the  infant  lega.tee  ought  to  have 
interest  allowed  him  during  his  infancy  in  order 
for  his  maintenance."  The  intention  of  the 
testator  is  to  give  interest  on  the  legacy  and  to 
give  it  to  the  child  himself.  It  seems  to  me  that 
to  give  the  accumulations  to  the  remaindermen 
is  altogether  outside  the  intention  imputed  to  the 
■testator.  I  wish  now  to  say  a  few  words  as  to  the 
.effect  ot  a  direction  in  the  will  to  segregate  a 
contingent  legacy  from  the  rest  of  the  estate. 
Now,  the  case  of  Be  Cotton  (33  L.  T.  Rep.  720 ; 
1  Oh.  Div.  232),  decided  under  Lord  Gran  worth's 
Act,  shows  that  under  that  Act  where  legacy  is 
of  capital  plus  income,  maintenance  might  be 
ordered  out  of  income  to  which  child  contingently 
entitled  to  an  accumulation  to  capital ;  and  Be 
George  (37  L.  T.  Rep.  204 ;  5  Ch.  Div.  837)  shows 
where  there  is  a  gift  of  the  corpus,  but  not  the 
income,  Lord  Cranworth's  Act  does  not  apply. 
Tt  seems  to  follow  that  if  the  case  is  one  in  which 
the  income  is  applicable  for  maintenance  it  can 
only  come  within  sect.  43  if  the  construction  of 
the  will  is  such  that  the  intermediate  income  as 
distinguished  from  maintenance  out  of  it  belongs 
to  the  child.  The  direction  to  segregate  a  fund 
to  provide  for  the  gift  is  the  equivalent  of  a  con- 
tingent gift  plas  its  income.  If  you  have  a  con- 
tingent gift  of  the  fund  plus  its  income  mainte- 
nance can  be  given,  not  because  the  infant  is 
entitled  to  the  income  immediately  on  the 
testator's' death  but  because  he  is  entitled  to  it 
on  the  happening  of  the  contingency.  But  in  the 
present  case  the  daughter  is  not  entitled  to  the 
intermediate  income  on  attaining  the  age  of 
twenty-one.  She  is  only  entitled  to  the  income 
of  the  capital  fund  increased  by  the  accretion  of 
accumulations.  If  sect.  43  does  not  apply  the 
result  is  that  she  is  only  entitled  to  that  which 
she  eets  by  the  true  conatruction  of  the  will  in 
which  a  father  gives  a  gift  in  futwro  or  a  con- 
tingent gift  to  a  child  without  providing  for  its 
maintenance  in  the  period  intervening  before 
the  attainment  of  the  age  or  the  occurrence  of 
the  contingency.  If  that  to  which  she  is  so 
entitled  is  tbe  interest  she  is  entitled  to  that  not 
contingently,  but  immediately  on  her  father's 
death.  But  if  that  is  a  true  description  of  what 
she  io  entitled  to,  then  in  respect  of  that  interest 
she  is  brought  within  the  scope  of  sect.  43— 
because  that  property  is  property  held  by 
trustees  in  trust  for  the  infant  for  life,  subject 
to  a  defeasance,  as  the  words  import,  on  her 
death,  or  by  necessary  merger  on  her  acquiring 
tbe  fund.  The  only  effect  of  a  direction  for 
eegregation  and  investment  outside  sect.  43  of 
the  Conveyancing  Act,  is  to  convert  the  con- 
tingent gift  of  the  capital  cum  into  a  contingent 
vift  of  the  capital  sum,  plus  the  income,  so  that, 
on  the  happening  of  the  contingency  tbe  capital 
sum  will  be  thus  enhanced.  Such  a  case  is 
mei-ely  Haneon  v,  Graham  (ubi  eup.).  The 
enhanced  capital  will  all  go  to  the  legatee  on 
the  happening  of  the  contingency,  and  if  there  is 
a  mere  direction  for  maintenance  this  will,  of 


course,  leave  the  income  to  follow  the  fate  of 
the  capital,  except  so  far  as  it  is  applied  for 
maintenance.  I  agree  that  a  direction  for 
segregation  will  have  this  effect  in  the  present 
case,  so  far  as  the  legacy  is  concerned.  It  makes 
the  legacy  upon  a  true  construction  a  contingent 
gift  of  tbe  capital  plus  the  income,  but  then  it 
is  not  followed  by  a  direction  for  maintenance. 
The  fact  is  that,  having  regard  to  the  legacy 
being  a  contingent  legacy  to  a  child  for  whose 
maintenance  no  provision  is  made  in  the  interval 
between  the  death  of  the  father  and  the  happen- 
ing of  the  contingency,  tbe  legacy  musb  be  read 
as  though  it  contained  these  additional  words. 
"And  I  direct  that  my  daughter  shall  be 
allowed  interest  on  the  legacy  during  her 
infancy."  The  result  is  that  the  case  is  exactly 
on  all  fours  with  what  Sir.  W.  Grant  held  to 
be  the  true  construction  of  the  express  words  in 
Hanson  v.  Graham  (ubi  tup.) — i.e.,  that,  inas- 
much as  the  direction  for  maintenance  in  that 
case  was  coupled  with  an  express  gift  of  tbe 
whole  of  the  income  to  the  children  in  such 
case  the  income  tliough  given  for  maintenance 
did  not  follow  the  fate  of  the  principal.  Sir  W. 
Grantexpressly  declares  that  the  form  of  the  legai  y 
was  such  as  apart  from  the  direction  for  main- 
tenance would  have  constituted  a  contingent  gifc 
of  the  capital  plus  the  income — i.e.,  this  was  a 
gift  which  could  have  equally  been  effected  by  a 
gift  of  the  capital  plus  a  direction  for  segrega- 
tion, but  notsrithstanding  this  he  holds  that,  ai 
the  direction  for  maintenance  properly  construed 
constituted  a  gift  to  the  children  of  the  interest, 
the  interest  did  not  follow  the  fate  of  the  prin- 
cipal. So  that  here  I  say  that  if  the  construction 
put  by  Lord  Hardwicke,  Lord  Eldon,  and  other) 
on  the  will  of  a  parent  amounts  to  a  gift  of  the 
interest  to  the  children,  that  interest  will  not 
follow  the  fate  of  the  principal.  If  my  view  of 
this  construction  put  by  Lord  Hardivicke  is  right 
a  direction  to  segregate  does  not  affect  the  general 
law  on  this  point,  and  then  so  far  as  sect.  43  is 
concerned  if  the  case  does  fall  within  the  section 
either  Buckley,  J  .'s  view  in  Re  Scott ;  Scott  v. 
Scott  (ubi  sup.)  is  right  or  if  it  is  not,  the  gift  of 
the  interest  to  the  child  is  a  contrary  intention 
within  sub-sect.  3  of  that  section.  The  whole 
question  really  is.  What  was  the  construction  put 
by  Lord  Hardwicke  and  other  judges  following 
him  on  the  will  of  a  father  in  such  a  case.  So  far 
as  their  words  are  concerned  I  think  that  they 
construed  the  will  of  the  father  as  giving  the 
interest  to  the  child  independently  of  the  hap- 
pening of  the  contingency.  I  am  told  that  tbe 
practice  of  the  court  has  been  to  take  a  different 
view  of  what  these  judges  meant,  notwithstand- 
ing the  fact  that  down  to  the  present  day  the 
language  of  every  judgment  whicb  I  have  peen 
speaks  of  the  legacy  to  the  child  "  bearing  "  or 
"  carrying  "  interest.  Bnt  I  feel  tbat  sitting  as  I 
do  here  I  am  bound  to  follow  the  practice  of 
the  court.  The  result  will  be  that  the  decision 
of  Joyce,  J.  which  he  gave  against  his  own 
opinion  will  be  reversed,  and  this  appeal  will  bd 
allowed. 

RoMEB,  L.J. — Before  dealing  with  sect.  43  of 
the  Conveyancing  and  Law  o£  Property  Act  1881 
I  desire  to  make  some  remarks  on  the  law  (apart 
from  that  section)  concerning  a  legacy  given  by 
a  testator  to  his  infant  child  made  contingent  on 
the  child  attaining  twenty-one  yi^ra  of  age.    It 
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is,  of  course,  well  settled  that  if,  and  for  aacli 
period  as,  no  maintenance  is  expressly  provided 
for  the  infant  by  the  testator,  the  legacy  will  bear 
interest  for  the  maintenance.  But  the  fact  that 
the  legacy  is  to  bear  interest  for  such  a  purpose, 
though  it  may  be  and  often  is  shortly  referred  to 
by  saying  that  the  legacy  bears  interest,  does  not 
make  the  legacy  the  less  a  contingent  one,  or  put 
the  infant  into  the  position  of  having  an  imme- 
diate vested  life  interest  in  the  income  of  the 
legacy.  All  that  the  infant  is  entitled  to  is  to 
bare  maintenance,  and  the  authorities  show  that 
the  court  is  not  bound  to  order  that  the  legacy 
shall  bear  a  greater  rate  of  interest  than  is  neces- 
sary for  that  maintenance.  In  Roper  on  Legacies, 
4th  edit.,  vol.  2,  at  p.  57,  it  is  stated  :  "  The  court 
determines  the  quantum  of  the  allowance,  either 
the  whole  of  the  usual  interest  allowed  by  the 
oourt,  or  less  according  to  circumstances,"  and  at 
p.  1290,  "  maintenance  being  in  facb  another  name 
for  the  whole  or  a  proportion  of  the  interest  in 
the  legacy."  And  in  Chamhers  v.  Goldwin  (11 
Tes.  1)  the  court  in  fact  made  each  a  legacy 
daring  a  period  when  the  infant  daughter  was 
under  the  rule  entitled  to  interest  for  mainten- 
ance bear  interest  at  a  rate  less  than  4  per  cent, 
per  annum,  and  it  does  not  appear  that  daring 
the  period  any  further  jnterest  was  allowed  by 
the  court  in  favour  of  the  legatee,  though  she 
attained  twenty-one  and  became  absolutely 
«ntitled  to  the  legacy,  and  it  is  possible  that 
other  like  ca^es  may  be  found.  But  the  court 
has  undoubtedly  jurisdiction  to  provide  for  the 
legacy  carrying  the  full  4  per  cent,  interest,  even 
though  at  the  commencement  of  the  infancy  the 
child  may  not  require  the  whole,  and  I  think  this 
is  the  course  often  adopted  of  late  years,  pro- 
bably because  the  child  as  it  becomes  older  may, 
for  its>  maintenance,  want  the  full  interest,  and 
even  to  have  recourse  to  the  sarplus  of  past  years. 
Bat,  notwithstanding  this  practice,  and  whatever 
may  be  the  reason  for  it,  I  see  no  sufficient  ground 
for  holding  that  the  court  has  lost  its  right  not 
to  order  payment  of  the  full  4  per  cent,  interest 
in  a  case  where  there  is  no  need  for  the  full 
interest  for  the  purposes  of  the  maintenance.  In 
cases  where  the  full  4  per  cent,  is  called  for,  the 
court  may  order  it  or  parts  of  it  from  time  to 
time  to  be  applied  in  or  towards  the  maintenance 
of  the  child.  Bat,  except  so  far  as  the  orders  of 
court  are  concerned,  or  the  interest  may 
have  been  applied  or  may  be  required  for 
maintenance,  tbe  child  has  acquired  no  vested 
interest  in  the  interest.  And  should  there 
be  a  surplus  during  the  infancy  not  covered  by 
any  order  of  court  and  not  required  for  mainten- 
ance, that  surplus  does  not,  in  my  opinion,  become 
the  property  of  the  child,  but  is  regarded  as  an 
accretion  to  the  corpus  of  the  contingent  legacy, 
and  the  child  cannot  obtain  it  unless  he  attains 
twenty-one  years  of  age  and  so  becomes  absolutely 
entitled  to  the  legacy,  and  accordingly,  so  far  as  I 
can  find,  there  is  no  case  reported,  and  certainly  no 
case  is  known  to  me,  where  the  legal  personal  repre- 
sentatives of  a  child  dying  during  infancy  have 
obtained  payment  of  the  surplus  accruing  during 
the  child's  life.  Nor  is  it  the  practice  of  the  court 
to  carry  over  the  surplus  to  tbe  separate  account 
of  the  child.  The  practice  is  to  treat  the  surplus 
as  appertaining  to  the  corpus  of  the  legacy,  so 
that  the  child  on  attaining  twenty-one  may  apply 
for  the  legacy  and  accumulated  surpluB  together. 


The  views  above  expressed  are  clearly  set  forth  in 
the  judgment  of  Sir  William  Grant,  M.B.  in 
Hanson  v.  Oraham  (6  Ves.  239,  at  p.  249),  where 
he  was  pointing  out  the  difference  between  a 
direct  gift  of  interest  on  a  contingent  legacy  and 
the  right  to  maintenance,  and,  referring  to  the 
argument  before  him  that  what  he  ultimately 
held  to  be  a  true  gift  of  the  interest  was  more  like 
a  gift  for  maintenance,  he  says  :  "  On  the  other 
side,  it  was  contended  that  the  interest  is  not  so 
given  as  to  bring  it  within  the  general  rule,  but 
what  is  given  is  more  like  maintenance.  It  is  true, 
it  has  been  held,  that  has  not  the  same  effect  as 
giving  interest ;  upon  this  principle,  that  nothing 
more  than  a  maintenance  can  be  called  for ; 
what  can  be  shown  to  be  necessary  for  mainten- 
ance :  however  large  the  interest  may  be,  and 
therefore  what  is  not  taken  out  of  the  fund  for 
maintenance  must  follow  the  fate  of  the  principal, 
whatever  that  may  be."  This  principle  has,  so 
far  as  I  am  aware,  always  been  acted  on  by  the 
court  in  cases  like  those  I  have  been  considering. 
And  in  the  case  of  the  child  dying  under  twenty- 
one,  the  surplus  ought  to  go  to  those  whose  funds 
have  provided  it,  seeing  that  the  interest  was  only 
payable  for  maintenance.  I  will  now  consider 
the  case  where  a  testator,  for  the  purpose  of  pro- 
viding a  fund  for  a  contingent  legacy,  sets  apart 
and  creates  a  trust  of  certain  personal  property. 
In  that  case,  apart  from  any  special  provisions  to 
the  contrary  by  the  testator,  and,  apart  from  any 
question  as  to  maintenance,  the  income  would  be 
added  to  the  corpus,  and  the  legatee  could  only 
claim  it  if  and  when  he  became  entitled  to  the 
corpus.  See,  for  example,  the  cases  referred 
to  in  the  judgment  of  Chitty,  J.  in  Be 
Clementt ;  Clement$  v.  Peartall  (70  L.  T.  Rep. 
682 ;  (1894)  1  Oh.  665).  If  then  in  the  case  where 
a  fund  is  so  set  apart  the  legatee  becomes  entitled 
to  maintenance,  it  follows  that  subject  only  to  the 
right  to  maintenance  thereout  of  the  child,  the 
income  ought  to  be  and  will  be  accumulated  and 
^dded  to  the  corpus.  And  if  the  child  dies  during 
infancy  the  surplus  of  the  income  up  to  the 
time  of  the  death  remaining  after  complying 
with  any  order  of  court,  and  after  providing 
for  any  sum  still  required  for  past  maintenance, 
will  not  belong  to  the  child's  legal  personal 
representatives,  but  will  pass  to  those  entitled  to 
the  corpus  of  the  fund.  For  the  setting  apart  of 
the  fund  and  the  right  of  the  child  to  main- 
tenance out  of  the  income  did  not  change  the 
contingent  nature  of  the  child's  legacy.  The 
child  did  not  acquire  a  vested  life  interest  during 
minority  in  the  income.  Accordingly,  after  pro- 
viding for  maintenance,  the  court  does  not  order 
the  surplus  income  during  infancy  to  be  earned 
to  the  separate  account  of  the  infant.  Nor  has 
it,  BO  far  as  I  am  aware,  ever  ordered  any  surplus 
accruing  daring  infancy  to  be  paid  to  the  child's 
legal  personal  representatives  on  the  child  dying 
while  still  a  minor.  I  now  come  to  the  circum- 
stances of  the  present  case.  The  testator  has 
authorised  his  trustees  to  set  apart  out  of  his 
personal  estate  a  sufficient  fund  to  answer  {inter 
alia)  the  legacies  given  by  him  to  each  of  his 
danghters  on  her  attaining  twenty-one  years  of 
age  or  marrying  with  the  consent  (if  marrying 
after  his  death)  of  her  guardians.  But  those 
legacies  are  settled  by  the  will  upon  trust  for  the 
daughter  for  life,  and  after  her  death  upon  trust 
for  other  persons  whom  I  wiU  call  the  remainder- . 
uigitized  by  - 
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men.  The  anthority  to  the  trastees  to  set  apart 
has  be«n  acted  upon  by  them  in  the  case  (inter 
alia)  of  the  respondent  Eva  Mary  Salvin  Boirlby. 
Now,  apart  from  any  question  aa  to  the  right  of 
that  daughter  to  maintenance,  and  apart  from 
the  qaeation  as  to  the  tme  oonstruction  of  sect.  43 
of  the  Act  of  1881,  this  setting  apart  did  not 
alter  the  contingent  nature  of  the  legacy.  It 
did  not  make  the  life  interest  of  the  daughter 
begin  before  she  attained  twenty-one  or  married. 
The  daughter,  apart  from  her  right  to  mainten- 
anoe,  acquired  no  vested  interest  in  the  income. 
And  80  far  as  the  income  is  not  applied  for  her 
maintenance  it  must,  in  my  opinion,  be  held  upon 
trust  to  accumulate  as  part  of  the  contingent 
legacy;  and  this,  whether  the  daughter,  though 
only  tenant  for  life  of  the  fund,  and  notwiUi- 
standing  the  special  provisions  of  the  testator's 
will,  is  entitled  to  maintenance  because  she  was 
the  child  of  the  testator  (a  point  I  need  not 
decide)  or  because  of  the  provisions  for  mainten- 
ance in  sect.  43.  This  being  so,  unless  there  be 
something  to  the  contrary  in  sect.  43,  on  the 
daughter  attaining  twenty-one,  so  far  as  the 
income  of  the  fund  set  apart  was  not  required  or 
applied  for  her  maintenance,  it  became  part  of  the 
corpus  of  the  legacy,  and  the  daughter  only 
became  entitled  to  the  life  interest  of  the  fund 
regarded  aa  a  whole.  This  brings  me  to  a  con- 
sideration of  the  special  provisions  of  sect.  43. 
Now,  on  the  oonstruction  of  that  section  J  cannot 
say  tJiat  I  feel  any  doabt  It  appears  to  me  that 
imder  sub- sect.  2  the  surplus  income,  after  pro- 
viding for  maintenance,  is  to  be  accumulated  for 
the  benefit  of  the  persons  who  become  entitled  to 
the  "  property  "  from  which  the  income  has  arisen, 
that  is  to  say,  in  this  rase  the  persons  who 
became  entitled  to  the  corpus  of  the  fund  set 
apart,  and  those  persons  are  not  the  daughter 
alone,  but  the  daughter  for  life  and  the  remainder- 
man after  her  death.  So  that  the  daughter 
becomes  only  entitled  to  the  income  of  the  ulti- 
mate fund  arising  from  the  original  corpus  of 
the  fund  and  the  surplus  accumulated  income 
combined.  In  my  opinion  Be  Scott;  Scott  v. 
Scott  (uhi  «ttp.)  was  wrongly  decided.  I  think 
that  the  ground  on  which  Buckley,  J.  based  his 
judgmflnt  in  that  case — namely,  that  the  tenant 
for  life  of  the  contingent  legacy  was  entitled  to 
the  income  during  minority  apart  from  the  Act 
of  1881,  was  wrong,  and  led  him  to  an  erroneous 
way  of  construing  sect.  43. 

Cozbkb-Habdt,  L.J. — This  is  an  appeal  from 
an  order  of  Joyce,  J.,  who  has  declared  that  the 
unapplied  income  and  accumulations  of  a  settled 
legacy  of  50,0002.  belong  to  the  defendant  Eva 
Mary  Salvin  Bowlby,  who  has  attained  twenty-one. 
The  order  was  made  by  the  learned  judge  con- 
trary to  his  own  view,  on  the  ground  that  the 
case  was  covered  by  Buckley,  J.'s  decision  in 
Re  Seott;  Seott  v.  Scott  (86  L.  T.  Bep.  348; 
(1902)  1  Gh.  918),  and  this  appeal  is  in  truth 
brought  to  review  that  decision.  Buckley,  J.  held 
that,  according  to  the  true  construction  of 
sect.  43,  sub-sect.  2,  of  the  Conveyancing  Act 
1881,  which  directs  trustees  to  accumulats  the 
residue  of  income  not  applied  for  maintenance, 
and  to  hold  accumulations  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the 
the  property  from  which  the  same  arises,  a  tenant 
for  life  of  a  contingent  share  of  residue  who  had 
attiuned  twenty-one  was  entitled  to  the  accumu- 


lations. I  am  unable  to  adopt  this  view.  Sabjeot- 
to  any  "  contrary  intention "  expressed  in  the 
instrument  (sub-sect.  3)  it  seems  to  me  that  the- 
words  "  property  f  rora  which  the  same  arises " 
mean  the  property  the  income  arising  from  which 
has  been  aconmulated.  This  involves,  not  that- 
the  persons  interested  in  the  capital  will  alone 
take,  but  that  the  accumulations  become  an  accre- 
tion to  the  capital,  with  the  result  that  all  person* 
interested  therein,  whether  as  tenants  for  life  or 
otherwise,  will  in  due  course  and  order  take 
precisely  the  same  interests  as  they  take  in  the 
original  capital.  I  cannot  adopt  the  view  that- 
the  accumulations  of  income  arising  before  the 
contingency  happens  belong  to  tfae  person  whose 
life  interest  does  not  commence  until  the  con- 
tingency happens.  I  think,  therefore,  that  the 
decision  in  Be  Scott ;  Scott  v.  Seott  (ubi  sup.) 
ought  not  to  be  followed.  It  was  assumed  in  B» 
Scott ;  Scott  V.  Scott  (ubi  tup.)  that  sect.  43 
authorised  the  trustees  to  allow  maintenance  and 
to  accumulate  the  residue  of  the  income,  but  I 
think  this  was  nut  so.  It  is  settled  that  sect.  IS 
has  no  application  unless,  apart  from  the  Act, 
the  infant  would  under  the  terms  of  the  will  be 
entitled  to  the  arrears  of  income  on  attaininfc 
twenty-one :  (Re  Dickson ;  Sill  v.  Grant  (52  L.  T, 
Bep.  707;  29  Gh.  Div.  331).  This  must  meaik 
either  as  tenant  for  life  or  absolutely.  If  a  share 
of  residue  is  given  absolutely  to  an  infant  con- 
tingently on  attaining  twenty-one,  the  infant  will 
be  entitled  to  both  capital  and  arrears  of  income 
on  attaining  twenty-one,  and  sect.  43  will  apply. 
But  if  the  infant  only  becomes  tenant  for  life  of 
the  share  of  residue  with  its  accretion  on  attaining 
twenty-one,  the  case  does  not  fall  within  the 
language  of  sect.  43,  as  interpi-eted  by  the  Gourb 
of  Appeal.  The  main  stress  of  the  argument- 
before  us  was,  however,  based  upon  a  ground 
which  was  not  suggested  in  Be  Seott;  Seott  v. 
Scott  (ubi  tup.).  Put  shortly,  it  may  be  stated  aa 
follows :  A  contingent  legacy  by  a  father  to  an 
infant  child  is  an  exception  to  the  rule  that 
interest  is  not  payable  until  tfae  contingency 
happens,  and  in  such  a  case  interest  is  payable 
from  the  testator's  death  until  the  happening  of 
the  contingency,  and  the  child  is  entitled  to  have 
maintenance  provided  out  of  such  interest ;  and 
the  child  has  a  vested  interest  in  the  whole  of  the 
income  or  so  much  of  the  income  as  may  not  be 
applied  for  maintenance,  and  inasmuch  as  the 
object  of  sect.  43  was  not  to  alter  the  rights  of 
parties,  the  accumulations  arising  from  the  vested 
interest  of  the  infant  legatee  must  belong  to  the 
infant,  there  being  an  expression  of  a  "contraiy. 
intention  "  within  sub-sect.  3  of  seot.  43  sufficient 
to  negative  the  directions  in  sub-sect.  2:  {B« 
Humphreys ;  Humphreys  v.  Levett  (68  L.  T.  B>iap. 
729 ;  (1893)  3  Gh.  1).  It  is  not  easy  to  understand 
precisely  on  what  principle  the  courts  have  for  cen- 
turies proceeded  ia  this  matter  The  words  used 
by  a  testator  have  a  different  operation  and  effect 
according  as  the  legatee  is  or  is  not  an  infant  child 
of  the  testator.  It  appears  to  be  a  matter  of 
construction,  a  presumption  being  raised  that  a 
father  making  a  future  vested  or  contingent 
provision  for  an  infant  child  did  not  intend  the 
infant  to  be  deprived  of  maintenance  in  the 
meantime.  It  is,  however,  certainly  not  an 
absolute  rule  that  in  all  cases  a  legacy  by  a. 
father  to  an  infant  child  carries  interest  from  the 
death,  for  the  presumption  does-^ot  arise  if  & 
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piOTision  for  maintenance  oat  of  other  property 
IB  contained  in  the  same  will :  (Wyneh  v.  Tryneh, 
1  Oox  Eq.  Caa.  433 ;  EUis  v.  EUi»,  1  Soh.  &  Lef. 
1 ;  D(movan  v.  Needham,  9  Beav.  164).  There  are 
moreover  authorities  which  show  that  intereab 
allowed  on  such  a  le^^acy  is  not  always  allowed  at 
the  ordinary  rate.  On  the  other  hand,  there  is 
no  donbt  that,  whether  we  regard  the  lan^^nage 
nsed  by  the  text  writers,  or  the  form  of  order 
nsoally  adopted  by  the  court,  the  common  means 
of  providii^  maintenance  has  been  to  declare 
that  the  legacy  carries  interest  from  the  death. 
TJpon  the  whole,  however,  I  think  that  the  true 
■view  is  that  the  infant  is  entitled  not  to  interest 
on  the  legacy,  as  such,  bub  only  to  maintenance, 
although  for  the  purpose  ol  creating  a  fund,  and 
.as  a  matter  of  convenience,  the  court  has  been  in 
the  habit  of  allowing  an  annual  sum  at  the  rate 
of  4  per  cent,  upon  the  amount  of  the  legacy: 
i,Mole  V.  Mole,  1  Dick.  310).  The  case  of  Chambers 
•V.  Ooldwin  (11  Ves.  1),  where  a  provision  for 
maintenance  in  the  will  ceased  on  the  daughter's 
marriage  at  the  age  of  eighteen,  and  she  did  not 
attain  a  vested  interest  in  her  legacy  of  15,000{. 
nntil  twenty-one,  is  important.  The  legacy  was 
-expressly  stated  to  carry  interest  at  the  rate  of 
•6  per  cent,  from  her  attaining  twenty-one.  Lord 
Eldon  there  allowed  maintenance  for  the  interval 
between  marriage  and  the  attainment  of  twenty- 
one,  bat  not  in  the  shape  of  interest  on  the 
legacy,  nor  at  the  same  rate  at  which  it  had  been 
allowed  up  to  marriage.  On  examining  the 
record  it  appears  that  the  husband  applied  for 
and  was  allowed  arrears  for  maintenance  at  the 
rate  of  3502.  a  year,  and  thera  is  no  trace  of  any 
farther  payment  having  been  made.  Martin  v. 
Martin  (14  L.  T.  Eep.  129 ;  L.  Rep.  1  Eq.  369)  is 
also  important.  There  was  a  similar  contingent 
'leg^aoy  to  the  plaintiff  and  a  provision  for  main- 
't^ance  np  to  the  age  of  fifteen.  Wood,  Y.G. 
«ave  maintenance  not  by  giving  interest  on  the 
kgacy  from  the  testator's  death,  but  simply  from 
"the  date  when  the  provision  in  the  will  for  main- 
tenance ceased.  Upon  the  whole,  I  think  it  is 
not  correct  to  say  that  an  infant  child  is  entitled 
as  of  right  to  interest  as  such  from  the  father's 
-deatii  ontil  the  contingency  happens,  and  that 
being  so,  the  contention  on  the  part  of  the 
respondent  fails.  No  authority  has  been  pro- 
•daced  in  which  the  doctrine  has  ever  been  applied 
to  a  case  in  which  the  infant  child  is  only  tenant 
for  life  of  the  contingent  legacy,  and  if  I  had 
•taken  a  different  view  on  the  main  point  I  am  not 
prepared  to  say  that  I  should  have  extended  the 
doctrine  to  sach  a  case.  I  have  thought  it  desir- 
-able  to  deal  with  the  general  principles  raised 
before  considering  the  particular  language  of  this 
will  upon  which,  as  it  seems  to  me,  the  case 
.might  well  be  decided.  The  testator's  eldest  son 
had  attained  twenty-one  and  was  named  executor 
■and  made  residuary  legatee.  A  legacy  of  50,0002. 
■is  given  to  each  of  his  younger  sons  who  should 
attain  twenty-five,  and  there  is  an  express  main- 
tenance clause  which  provides  that  the  accumula- 
tions should  go  in  augmentation  of  and  so  as  to 
follow  the  destination  of  the  legacy.  Then 
follows  a  legacy  of  50,0002.  to  each  daughter  who 
ehoald  attain  twenty-one  or  marry  with  consent, 
with  a  declaration  that  the  legacy  shoald  not  vest 
■absolately  in  her,  but  should  be  retained  by  the 
trustees  of  the  will  and  held  by  them  upon  trust 
<o  pay  the  income  of  such  legacy  to  her  for  Ufe 


with  varioas  trusts  over.  The  will  subsequently  • 
authorised  the  trastees  at  their  disci  etion  to 
appropriate  any  part  of  the  testator's  personal 
estate  in  or  towards  satisfaction  of  any  legacy 
given  by  the  will,  and  in  the  last  clause  but  one 
of  the  will  the  testator  directed  that  all  his 
children  shoald  be  made  wards  of  court,  "  and 
that  notwithstandins;  anything  hereinbefore  con- 
tained all  powera  whether  statutory  or  otherwise 
as  to  the  education,  maintenance,  or  advancement 
ot  such  children,  or  any  of  them  while  minors, 
shall  be  exercised  by  my  trustees  only  under  the 
direction  of  the  said  court."  Now,  it  seems  to 
me  clear  that  sect.  43  has  no ,  application  unless 
and  until  an  appropriation  was  made,  for  until 
that  date  it  was  impossible  to  say  that  any 
property  was  held  by  the  trustees  in  trust  for  the 
infant  But  an  appropriation  has  been  made  by 
the  trastees  with  the  concurrence  of  the  residuary 
legatee,  who  was  in  fact  a  party  to  the  appropria- 
tion. This  appropriation  was  in  satisfaction  of 
the  contingent  legacy.  The  testator  has  by  this 
final  clause  manifested  an  intention  that,  with 
reference  to  this  appropriated  fund,  sect.  43  shall 
apply  in  like  manner  as  the  express  power  of 
maintenance  is  to  apply  to  the  legacies  to  younger 
sons.  In  other  words,  he  has  said  that  sect.  43 
shall  be  treated  as  applicable  to  the  funds 
appropriated  for  the  daughter's  contingent 
legacies,  even  though  apart  from  that  clause 
sect.  43  would  not  oe  strictly  applicable  to  the 
case.  What,  then,  is  the  provision  that  he  has 
made  P  That  the  court  shall  say  what  allowance 
is  to  be  made  by  the  trastees  for  maintenance. 
This  and  only  this  is  to  be  given.  This  is  what 
has  been  done  in  fact.  In  the  language  of  Sir 
W.  Grant  in  Sanson  v.  Oraham  (6  ves.  239  and 
249),  whatever  is  not  taken  out  of  the  fund  for 
maintenance  must  follow  the  fate  of  the  principal 
whatever  that  may  be.  The  daughter's  life 
interest  in  the  contingent  legacy  only  arose  on 
the  happening  of  the  contingency — i.e.,  on  her 
attaining  twenty-one.  Prior  to  that  date  she 
took  no  interest  in  the  legacy  as  such,  although 
she  was  entitled  to  a  provision  for  maintenance 
out  of  the  antecedent  income  arising  from  the 
appropriated  fund.  I  do  not  think  it  can  reason- 
aoly  be  held  that  she  had  a  vested  interest  in  the 
income  of  the  appropriated  fand  for  the  period 
before  the  contingency  itself  happened.  The 
result  is  that,  in  my  opinion,  the  appeal  must  be 
allowed  and  a  declaration  made  according  to  the 
notice  of  appeal. 

Appeal  dlloiBed. 

Solicitors  for  the  appellants,  Farrer  and  Co. 
Solicitors  for  the  respondents,  Kennedy,  Pon- 
eonby,  and  Byde. 
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G0RPOSA.T10N  OF  Oldham  v.  Ba^nk  of  E  no  land. 


[Ct.  of  App. 


Wednetday,  Aug.  10, 1904. 

(Before  Yattoran  Williams,  Bomeb,  and 
Cozens-Habdt,  L. JJ.) 

GOBPOBATION  OF  OlDHAM  V.  BaNE  OF 

England,  (a) 

APFBAL  FBOM  THE  CHANOBBT  DIVISION. 

Elementary  edtieation — School  board* — Abolilion 
— Property  of  eehool  boards — "  Shall  be  tran»- 
f erred  " — "  Appointed  day  " — Vetting — National 
Debt  Act  1870  (33  &  34.  Vict.  e.  71),  «».  22,  24— 
National  Debt  (Stockholder a'  Belief)  Act  1892 
(55  i  56  Vict.  e.  39), ».  4 — Elementary  Education 
Act  1870  (33  J6  84  Viet.  e.  75),  ».  30— Education 
Act  1902  (2  Edio.  7,  c.  42).  ss.  1,  5>  25  (I). 
X     iched.  2,  claute  1. 

The  word  "  abolished  "  as  used  in  sect.  5  of  the  Educa- 
tion Act  1902  involves  the  dissolution  of  a  school 
board  for  all  purposes,  so  that  from  the  happen- 
ing of  the  "  appointed  day,"'  referred  to  in 
clause  1  of  sched.  2  of  that  Act,  it  shaU  cease  to 
have  a  legal  existence,  and  be  incapable  of  doing 
anything ;  and  the  words  "  shall  be  transferred  " 
in  the  same  clause  mean  "  shall  vest,"  the  inten- 
tion being  that  the  moment  the  "  appointed  day  " 
has  arrived  all  the  property  of  a  school  board, 
including  stock  uiith  which  the  Bank  of  England 
has  to  deal,  shall  ipso  facto  by  the  operation  of 
the  statute  vest  in  the  new  authority  without  any 
additional  transfer. 

Decision  of  FarweU,  J.  reversed. 

The  plaintiffs,  as  the  council  for  the  connty 
boroush  of  Oldham,  were,  by  virtue  of  sect.  1  ot' 
the  Education  Act  1902,  the  local  education 
authority  for  the  district  of  that  borough. 

The  Act  of  1902,  so  far  as  related  to  that 
district,  came  into  operation  on  the  Ist  Jan.  1904, 
which  was  the  day  in  thaD  behalf  appointed  by 
the  Board  of  Education. 

On  the  day  when  the  Act  came  into  effect  there 
stood  in  the  books  of  the  defendants,  in  the  name 
of  the  Oldham  School  Board,  a  sum  of  7801.  Two- 
and-a-Half  per  Gent.  Gontols,  representing 
moneys  set  aside  by  the  school  board  to  meet 
liabilities  in  respect  of  loans  raised  for  the  erection 
of  elementary  schools  within  their  district,  which 
district  had  now  by  virtue  of  the  Act  become  the 
district  of  the  plaintiffs  acting  as  the  local  educa- 
tion authority. 

On  the  day  appointed  for  the  Act  to  come  into 
force,  as  the  plaintiffs  contended,  the  school 
board  was  dissolved  by  virtue  of  the  provisions 
of  sect.  5  of  the  Act ;  and  by  virtue  of  the  same 
provisions  the  plaintiffs  sncceeded  to  and  had 
since  exercised  the  powers  formerly  vested  in  the 
school  board.  • 

The  plaintiffs  claimed  that,  under  the  provisions 
of  sect.  25  (1)  and  sched.  2,  clause  1,  of  the  Act, 
they  were  ipso  facto  entitled  to  the  Gonsols  and 
the  dividends  due  or  to  become  due  in  respect 
thereof,  and  to  all  the  rights  of  registered  stock- 
holders in  respect  thereof  ;  and  they  brought  an 
action  against  the  defendants  claiming  a  declara- 
tion accordingly,  and  an  order  on  the  defendants 
to  pay  to  the  plaintiffs  the  dividends  now  due  or 
to  accrue  due  in  respect  of  the  Gonsols,  and  to 
register  the  plaintiffs  in  the  books  of  the  defen- 
dants as  entitled  to  such  Gonsols. 

(a;  Seponed  hv  H.  O.  Saksia  and  E.  A.  SCHATOSLST, 
Eaqra.,  BArrUMn-«t-L«w. 


The  defendants  pleaded  that  under  the  pro- 
visions of  the  National  Debt  Act  1870  the 
person  or  corporation  in  whose  name  stock  was- 
standing  in  their  books,  or  the  attorney  thereunto 
lavfully  authorised  by  writing  under  the  band 
and  seal  of  such  person  or  corporation,  was  alone 
entitled  to  transfer  such  stock,  and  any  snch 
transfer  must  be  signed  by  the  stockholder  or  hi» 
attorney  in  the  books  kept  by  the  defendants. 

Tbe  defendants  alleged  that  the  circumstances 
of  the  present  case  appeared  to  tbem  to  make  it 
expedient  to  require  evidence  of  the  title  of  the 
plaintiffs  to  receive  the  dividends,  but  none  had 
been  tendered  sufficient  in  the  judgment  of  the 
defendants  or  in  fact  to  establish  the  ri^'ht  of  the 
plaintiffs.  Further,  tbe  defendants  did  not 
admit  that  the  school  board  in  question  bad  been 
dissolved. 

Sect.  5  of  the  Act  of  1902  provides  that : 

Th3  loo&I  eduoaticn  anthority  shall,  tbTOUglioat  their 
area,  bare  tbe  powers  and  daties  of  a  soboLl  board  and 
Bobool  attendsnoa  oommittee  nnder  the  Elementary 
£duoati9n  Aotg  1870  to  1900,  and  any  otner  Aott, 
innladisg  local  Act^,  and  sball  also  be  Teeponsible  for 
and  have  tbe  control  of  all  secular  instiactit/n  in  public 
elementary  sobools  not  provided  by  tbem  ;  and  school 
boards  and  school  attendance  oommitteea  sball  be 
abolished. 

Sect.  25  provides  that  {inter  alia)  the  proviaiona 
set  out  in  sched.  2  relating  to  the  transfer  of  pro- 
perty, officers,  and  adjustment  shall  have  effect 
for  the  purpose  of  carrying  the  provisions  of  the 
Act  into  effect ;  and  clause  1  of  sched.  2  provides- 
as  follows : 

The  property,  powers,  rights,  and  liabilities  (inclading 
any  property,  powers,  rights,  and  liabilities  veated, 
osnferred,  or  arising  onder  any  local  Ace  or  any  tmat 
deed)  of  any  school  board  or  school  attendance  com- 
mittee eiiitiog  at  the  appointed  day  shall  be  tranaferred 
to  the  ooimoil  txaroising  the  powers  of  the  school 
board. 

By  the  provisions  or  the  same  Act  the  bank, 
before  allowing  the  receipt  of  any  dividend  on 
any  stock,  may,  if  the  circumstances  of  the  case 
appear  to  tbtm  to  make  it  expedient,  require 
evidence  of  such  nature  as  the  Dank  require  of 
the  title  ot  a  person  claiming  a  right  to  receive 
the  dividend. 

On  the  4th  Aug.  1904  the  action  came  on  for 
trial  before  Farwell,  J. 

Sir  R.  B.  Finlay  (A-G.)  and  R.  J.  Parker 
for  the  plaintiffs. — Our  contention  is  that  aa  soon 
as  the  Education  Act  1902  came  into  force  'mth 
regard  to  the  district,  the  school  board  there  waa 
absolutely  abolished  nnder  sect.  5  of  the  Act  of 
1902  and  that  the  property  which  had  belonged 
to  the  shool  board  became  automatically  trans- 
ferred to  the  local  education  authority.  Sect.  25 
enacts  that  the  provisions  set  out  in  the  let  and 
2nd  schedules  to  the  Aot,  relating  {inter  alia)  to 
the  transfer  of  property,  shall  have  effect.  Now, 
by  clause  1  of  the  2nd  schedule  "  the  property, 
powers,  rights,  and  liabilities  "  of  any  school  board 
"  shall  be  transferred  to  the  council  exercising  tha 
powers  of  the  school  board."  These  words  "  shall 
be  transferred  "  are,  we  submit,  equivalent  to  shall 
vest.  It  is  to  be  remembered  that  the  Act  was 
only  to  come  into  force  in  any  particular  district 
at  a  future  date  to  be  appointed  as  prescribed  in 
the  Act  and  not  immediately  upon  the  passing  of 
the  Act.    This  explains  why  the  woids  are  "  shall 
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be  transferred  "  instead  of  "  are  transferred."  If 
the  words  had  been  "  are  transferred  "  it  conld 
not  have  been  contended  that  property  did  not 
pass  automatically  under  the  Act ;  but  we  submit 
that  once  the  reason  for  the  use  of  the  future 
tense  is  explained,  there  is  no  real  distinction 
between  the  two  expressions.  It  cannot  be 
doubted  that  the  school  board  was  entirely 
abolished  on  the  day  appointed  for  the  Act  to  come 
into  force.  For  the  Legislature  has  deemed  it 
necessary  to  specially  provide  by  incorporating 
sect.  85  of  the  Local  Government  Act  1894  with 
this  Act,  that  such  ofBcials  as  are  liable  to  account 
shall  be  continaed  in  their  offices  until  audit  has 
been  completed.  Again,  clause  I  of  the  2nd 
schedule  enacted  that  not  only  property  but  also 
all  powers,  rights,  and  liabilities  should  be  trans- 
ferred to  the  new  education, authority.  Sect  24 
of  the  Education  Act  1902  defines  these  words  by 
reference  to  the  Local  Government  Act  1888, 
sect.  100  ;  "  Powers,"  for  example,  includes  rights, 
jurisdiction,  capacities,  privilegen,  and  immu- 
nitieB,  and  there  is  an  equally  sweeping  defini- 
tion of  liabilities.  Many  of  these  things  can 
hardly  be  thought  of  as  forming  the  subject  of 
conveyance, and  on  that  ground  too  we  submit  that 
the  Act  must  be  deemed  to  have  automatically 
transferred  the  property,  together  with  the  powers 
and  liabilities  of  the  school  board,  to  the  new 
local  education  authority.  In  the  caB&ot  Hyde  Cor- 
poration V.  Bank  of  England  (46  L.  T.  Rep.  910 ;  21 
Ch.  Div.  176),  which  arose  under  the  Public  Health 
Act  1875,  the  court  held  that  there  was  a  statutory 
transfer.  There  the  words  of  the  Act  were  "  shall 
pass  to  or  be  exercisable  by  and  vpsted  in." 
Here  we  have  got  "  shall  be  transferred  " ;  but  we 
submit  that  the  result  is  the  same.  They  also 
referred  to 

Morton  v.  Bank  of  England,   90  L.  T.  Eep  375  j 
(1904)  1  Ch.  064. 

Latham.  K.C.  and  Upjohn,  K.O.  (with  them 
Howard  Wright)  for  the  defendants. — Our  sub- 
mission upon  the  question  of  construction  is  that 
the  words  "shall  be  tiunsferred "  must  mean 
that  some  conveyance  or  transfer  shall  be  exe- 
cuted. In  provision  4  in  the  same  schedule  of 
the  Act  these  are  the  words,  "  by  virtue  of  this 
Act,"  showing  that  where  the  Legislature  intended 
something  to  come  into  operation  by  virtue  of 
the  Act  it  used  suitable  words.  But  in  clause  1, 
with  which  we  are  here  concerned,  the  words 
"  by  virtue  of  the  Act "  are  not  inserted,  while 
the  phrase  "  shall  be  transferred "  is  the  exact 
technical  expression  for  a  t::un8fer  of  stocks.  It 
has  been  suggested  that  there  is  nobody  in  exist- 
ence to  execute  a  transfer,  but  we  submit  that 
this  13  at  least  doubtful  on  the  wording  of  sect.  5. 
All  that  is  there  said  is  that  the  school  board 
shall  be  abolished.  "  Dissolved  "  is  the  apt  word 
for  terminating  the  existence  of  a  corporation, 
which  a  school  board  undoubtedly  is,  but  here  it 
is  not  employed.  We  submit  that  the  section  is 
only  intended  to  put  an  end  to  the  school  board's 
control  over  education,  and  not  to  its  existence 
for  all  purposes.  If  this  is  so,  it  conld  still 
transfer  property.  Again,  as  far  as  the  bank  is 
concerned,  there  is  a  ^ay  out  of  the  difficulty. 
Under  sect.  4  (1)  of  the  National  Debt  (Stock- 
holders' Relief)  Act  1892 :  "  Where  by  virtue  of 
any  provision  in  an  Act  of  Parliament  the  right 
to  stock  is  vested  in  any  person  he  shall  by  virtue 


of  the  same  provision  be  deemed  to  be  entitled 
t/O  make  a  valid  transfer  of  the  stock.  .  .  ." 
We  submit  that  as  the  new  education  authority 
is  entitled  nnder  the  Education  Act  1902  to  the 
stock,  it  can  under  this  last  provision  efiect  a 
transfer  to  itself. 

Sir  B.  B.  Finlay  (A.-G.)  replied. 

Farwell,  J.— I   thick  probably  I   should  be 
doing  a  better  service  to  the  parties  if  1  gave  my 
judgment  at  once  so  as  to  give  them  a  chance  of 
going  to  the  Court  of  Appeal,  but  I  think  it  is 
rather  hard  on  me  to  have  to  attempt  to  unravel 
the  Act  in  question  on  the  spur  of  the  moment. 
My  own  opinion  is,  that  on  the  true  construction 
of  the  2nd  schedule   of    the  Act,   some    future 
action  is  pointed  to  before  property  vests  legally 
in    the  new    body.     I  cannot  bring  myself    to 
doubt  that,  when  the  Act  of  Parliament  says 
that  the  property,  powers,  and    liabilities    of   a, 
school  board  shall  at  a  future  day  be  transferred 
to  the  council  then  exercising  the  powers  of  the 
school  board,  it  uses  those  words  in  the  ordinary 
signification  of  the  English  language,  and  points 
to  a  future  transfer  by  some  appropriate  deed  or 
other    instrument.       With    all    respect  to    the 
Attorney-General,  I  fail  to  see  the  difficulty  of 
transferring  liabilities.      The   whole    of  the  Ist 
clause  of  this  schedule  might  have  been  taken 
from  one  of  those  common  forms  used  when  a 
company  sella  the  whole  of  its  assets  and  liabilities 
to  a  new  or   reconstructed   company.    I  do  not 
see  any  difficulty,  and  the  phrase  seems  to  me  to 
be  perfectly  familiar.     Further,  I  find  that  when 
the  Legislature  has  intended  something  to  take 
effect  "  by  virtue  of  this  Act,"  it  has  inserted 
words  to  that  effect — thus  clause  4  says  :  "Any 
liability  of  an  urban  district  council,   incurred 
under  the  Technical    Instruction  Acts  1889  and 
1891,  and  charged  on  any  fund  or  rate,  shall  by 
.virtue  of  this  Act,  become  charged  on  the  fund 
.    .    ."    Further,  in  this  2nd  schedule  a  distinc- 
tion is  made  between  "  by  virtue  of   this  Act " 
and    "under  this    Act."      For   I    observe  that 
clause  6  commences  "where  the  liabilities  of  a 
school  board,  transferred  to  the  local  education 
authority  pnder  this  Act  comprised  a  liability, 
&c."    Now,  if  the  Attorney- General's  contention 
is  right  the  Legislature  would  there  have  said 
"  by  virtue  of  this  Act,"  as  it  did  in  clause  4- 
immediately  before,  but  a  distinction  is  carefully 
made.     I  agree  with  the  argument  that  I  have 
heard,  that  it  is  certainly    desirable  to  construe 
the  Act  of  Parliament  quo  res  magis  valeat,  and 
although  what  I    have    stated    is    in  my  view 
a  reasonably  clear  prima,  facie  meaning  of  the 
words  "shall  be  transferred"  in   the  schedule, 
still,  if  I  found  that  the  Act  was  totally  unwork- 
able upon  such  a  construction,  it  might  very  well 
be   that    I    should    feel    bound    to    find    some 
secondary  or  different  meaning  in  order  to  give 
effect  to  the  Act.    It  is  not  immaterial  to  observe 
that  although  there  are  inconveniences  which  the 
Attorney- General  has  pointed  out  in  having  a 
number  of  different  transfers ;  still,  if  I  were  to 
adopt  the  construction    for  which  he  has  con- 
tended, there  are  not  only  inconveniences,  but 
vast  liabilities  cast  upon  the  Bank  of  England, 
and  for  aught  I  know  upon  other  public  bodies 
and  companies  who  will  have  to  act  under  this 
Act,  and  it  is  to  be  remembered  that  there  is  no 
indemnity  clause  in  the  Act.    I  think  that  that 
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is  a  moafc  material  consideration.    As  I  have  been 
invited  to  express  an  opinion  upon  the  construc- 
tion of  the    Act  I  will   do   so,    although    it  is 
perhaps  not  really  necessary,  for  I  have  come  to 
'the  conclusion  that  the  Bank  of  England  coald 
with  safety  accept  a  transfer  by  the  new  educa- 
tion authority  to  itself  under  the  4th  section  of 
the  National  Debt  (Stockholders'  Belief)  Act  1892. 
In  order  to  give  effect  to  the  Education  Act  1902 
1  have  practically  to  choose  between  two  diffi- 
cnlties  of  constmctdon,  both  of  which  appear  to 
tne  to  be  very  considerable.    The  first  is  the  one 
I  have  already  mentioned,  as  to  whether  I  could 
possibly  insert  in   the   Ist  clause  of   the   2nd 
schedule  the  words  "  by  virtue  of  this  Act,"  or 
-something  to  that  effect.    The  other  is  whether  I 
•can  80  read  the  Act  of  Parliament  coupled  with 
'  the  schedule  as  to  hold  that  the  school  boards 
are  not  absolutely  dissolved,  with  the  result  that 
'  they  will  remain  for  the  purpose  of  holding  the 
property  which  was  vested  in  them  so  long  as  is 
'  necessary  in  order  to  g^ve  effect  to  the  transfer. 
2f ow,  my  own  view  is  that  the  theory  of  the  draf ts- 
'  man  was  that,  as  a  future  day  would  be  appointed 
for  the  Act  to  come  into  operation,  it  would  be 
.  possible  for  the  school  board  to  transfer  any  pro- 
perty before  going  out  of  existence.    If  so,  this 
'  particular    impasse  was  probably   not  foreseen. 
Can  I  find  words  in  the  Act  which  will  enable  me 
to  avoid  the  impaue  ?    I  think  I  can,  by  reason 
'  of  the  carious  phrase  which  the  Legislature  has 
need  in  sect.  5  of  the  Act :  "  School  boards  and 
school  attendance  committees  shall  be  abolished." 
"Standing  alone  without  the  2nd  schedule,  those 
words  appear  to  me  to  be  singularly  inappixjpriate 
'for  the  dissolution  of  corporations,  which  school 
■boards  are,  eapecially  when  school  boards   are 
-coupled  with  the  school  attendance  committees, 
which  are  not  corporations.    The  Legislature  was 
here  dealing  with  the  active  duties  to  be  performed 
''by  the  school  authorities.    It  was  putting  an  end 
-to  the  system  of  education  under  the  direction  of 
school  boards  and  school  attendance  committees, 
and  was  appointing  another  mode  of  carrying  on 
-  '«dncation.    And  the  properties  and  liabilities  of 
these  bodies  were  to  be  transferred  with  their  duties. 
I  should  be  able  to  give  effect  to  this  if  I  held 
that  the  words  "  shcdl  be  abolished  "  did  not  in 
fact  put  an  end  to  the  school  boards,  but  left 
"  them  so  long  as  it  was  necessary  that  they  should 
'  continue  to  exist  for  the  purpose  of  giving  effect 
ix)  and  cariring  out  the  full  intention  of  the  Act. 
'-And  I  think  I  can  so  hold,  seeing  that  the  words 
"  shall  be  abolished  "  are  singularly  inappropriate 
-^or  the  dissolution  of  a  corporation,  and  that  they 
-are  words  that  I  never  before  saw  used  for  that 
^purpose.    The  only  difficulty  is  created  to  my 
-mind    by  the   10th  clause  of  the  2nd  schedule, 
'which  provides,  "  no  election  of  members  of  a 
school  Doard  shall  be  held  after  the  passing  of 
this  Act,  and  the  term  of  office  of  members  of 
any  school  board  holding  office  at  the  passing  of 
this  Act  or  appointed  to  fill  casual  vacancies 
after  that  date  shall  continue  to  the  appointed 
■day.    .    .    ."    There  are,  however,  no  negative 
-words  there.    Those  words  show  that  the  duties 
of  the  school  board  educationally  are  continued 
nntil  the  appointed  day ;  but  I  do  not  think  that  it 
necessarily  lollows  there  that  there  is  by  virtue  of 
this  provision  an  automatic  dissolution  of  the 
■corporation  when  that  day  arrives.    Inasmuch  as 
the  effect  of  so  deciding  would   be   to  reduce 


matters  to  an  absolute  deadlock,  I  think  I  am 
justified  in  holding,  as  I  do  hold,  that  the  school 
boards  are  not  dissolved  so  long  as  properly 
remains  vested  in  them.  The  result  is  that,  in 
my  opinion,  property  has  not  been  divested  oat 
of  the  school  boards  by  this  Act,  and,  farther, 
that  they  continue  to  exist  after  the  Act  oomes 
into  force,  and  are  able  to  transfer  their  pro- 
perty to  the  new  education  authorities.  In  the 
particular  case  before  me,  where  the  Bank  of 
England's  special  Acts  apply,  there  is,  as  I  have 
said,  another  solution ;  as  the  right,  the  equitable 
right,  that  is  to  say,  to  the  Consols  is  vested  in  the 
new  education  authority,  it  is  entitled  under  sect.  4 
of  the  National  Debt  (Stockholders'  Belief)  Act 
1892  to  execate  a  transfer  of  that  stock  into  its 
own  name  so  as  to  give  itself  the  legal  title  as 
well  as  the  equitable  right  to  that  stock. 

From  that  decision  the  plaintiffs  now  appealed. 

Sir  .B.  B.  Finlay  (A.-G.)  and  B.  J.  Parker  for 
the  appellants. 

Latham,  K.O.,  Upjohn,  K.O.  (with  them  Howard 
Wright)  for  the  respondents. 

The  arguments  adduced  in  the  court  below  were 
substantially  repeated,  and  the  aathorities  there 
cited  were  again  referred  to. 

Vatjghan  Williams,  L.J. — We  have  had  a 
long  discussion  as  to  the  question  which  is  before 
ns  in  this  appeal — that  is  to  say,  as  to  the  meaning 
of  certain  sections  of  the  Education  Act  1902,  and 
many  arguments  have  been  presented,  the  answer 
to  which  may  have  more  or  less  bearing  upon  tbe 
determination  of  the  particular  question  raised. 
The  particulat  question  that  we  have  to  decide  in 
this  case  is  whether  the  terms  of  clause  1  of  the 
2nd  schedule  of  the  Education  Act  of  1902  are 
such  that  "  property,  powers,  rights,  and  liabilities 
.  .  .  of  any  school  board  or  school  attendance 
committee  existing  at  the  appointed  day"  are 
transferred  by  virtue  of  or  under  the  Act  of  Par- 
liament "  to  the  council  exercising  tbe  powers  of 
the  school  board,"  or  whether  some  additional 
instrument  is  necessary  before  such  transfer  can 
be  effected.  The  suggestion  is  that  whatever  may 
be  the  case  with  regard  to  other  property,  at  all 
events  in  respect  of  stock  with  which  the  Bank  of 
England  has  to  deal — and  with  respect  to  which 
generally  speaking  upon  a  transfer  there  is  an 
entry  of  the  transfer  in  the  transfer  books  of  the 
Bank  of  England,  and  has  been  so  for  a  very  long 
time — there  can  be  no  vesting  of  the  property 
independently  of  the  execution  of  some  instru- 
ment. Now,  part  of  the  arguments  that  were 
addressed  to  uh  was  based  upon  the  words  "  shall 
be  transferred  "  in  clause  1  of  sched.  2,  and  I  will 
say  something  about  that  immediately.  But  I 
will  observe  in  the  meantime  that  really  in  the 
arguments  which  have  been  addressed  to  as 
by  Mr.  Latham,  and  also  by  Mr.  Upjohn,  on. 
behalf  of  the  defendants,  they  did  not  nlti- 
mately  rely  upon  the  effect  of  tbe  words 
being  "shall  be  transferred"  instead  of  being 
"shall  vest"  or  similar  words.  The  final  argu- 
ment addressed  to  us  on  behalf  of  the  defendants 
was  an  argument  which  would  have  applied 
equally  whether  the  words  were  "  shall  be  trans- 
ferred" or  "shall  vest."  I  will  deal  firsj^  and 
veiy  shortly,  with  the  question  of  the  meaning  of 
the  words  "  shall  be  transferred."  There  is  no 
doubt  that  sometimes  one  does  find  in  Acta  of 
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Parliament  somewhat    cognate   to    the   present 
Act  of  Parliament  the  words  nsed  "  shall  vest " 
as    distinguished    from    the    words    "  shall    be 
transferred."    If  one  turns  to  the  Local  Govern- 
ment  Act   1894   and    looks    at   sect    5,   sab- 
eect.  2  (e),  one  finds  these  words  used :    "  The 
legal   interest  in  all  property  vested  either  in 
the  overseers,  or  in  the  charohwardens  and  over- 
eeers  of  a  mral  parish    .    .    .    shall,  if  there  is  a 
parish  council,  vest  in  that  council.    .    .    ."    It 
IS  quite  true  to  say  that  the  words  used,  clause  1 
of  sched.  2  of  the  Act  of  1902,  are  not  "shall 
▼est,"  but  "  shall  be  transferred."    If  one  con- 
eiders  the  matter,  however,   there  is  very  good 
reason  for  using  the  future  words  there,  and  yet 
a  reason  which  is  quite  consistent  with  holding 
that   the    property  on    the    happening  of    the 
"  appointed  day  "  was  to  vest,  and  vest  indepen- 
denuy  of   any  future  or  additional  instrument. 
It  must  be  remembered  that  the  Act  of  Parlia- 
ment when  it   passed    was    contemplating   the 
happening  of  a  future  event — the  ooonrreaoe  of 
«  future  day — that  is  the  "  appointed  day  " ;  and 
it  seems  to  me  that  that  was  quite  a  sufficient 
reason  for  the  draftsman  employing   the  words 
in  the  future  tense  that  he  has  done  here.    They 
were  employed  in  that  form  in  order  to  make 
them  fit  and  suitable  for  what  the  Legislature 
oontemplated — a  future  event — the  occurrence  of 
a  future  day — the  "  appointed  day."    Now,  just 
let  us  see  what  the  provisions  generally  are  of 
the  Act  of  Parliament.    The  5th  section  of  the 
Act  of  1902  provides  that :  "  The  local  education 
authority  shall,  throughout  their  area,  have  the 
powers  and  duties  of  a  school  board  and  school 
attendance    committee    under   the    Elementary 
Edncation  Acts  1870  to  1900,  and  any  other  Acts, 
including  local  Acts,  and  shall  also  be  responsible 
for  and  have  the  control  of  all  secular  instruc- 
tion in  public  elementary  schools  not  provided  by 
them ;  and  school  boards  and  public  attendance 
committees  shall  be  abolished."  I  cannot  conceive 
myself  but  that   the  word    "abolished"  there 
involves  dissolution.     It  means  that  the  school 
boards  and  school  attendance  committees  shall 
be  abolished.    Really  it  is  not  denied  that  the 
-effect  of  that  section  is  that  from  the  happening 
of  the  "  appointed  day  "  the  school  boards  and 
the  school  attendance  committees  would  be  in- 
oapable  of  doing  anything.    The  corporation  of 
a  school  board  would  in  fact,  by  virtue  of  that 
sect.  5,  be  dissolved  in  the  sense  that  it  would 
oease  to  have  a  legal  existence— could  not  sue — 
oonld  not  be  sued — and  could  not  hold  property, 
and  could  not  transfer  property.    Therefore  one 
finds  this  state  of  things :  If  one  accedes  to  the 
ailment  that  has  been  addressed  to  us  on  behalf 
■ot   the.  Bank  of    England — namely,  that  some 
additional  instrument  of  transfer  or  conveyance 
is  essential  to  the  passing  of  the  property,  not- 
withstanding the  occurrence  of   the  "  appointed 
-day,"  this  much  is  perfectly  certain,  that  that 
instrument  could  not  be  executed  by  the  school 
board.    But  then  it  is  said  that  with  reference  to 
the  Bank  of  England,  and  its  relation  to  certain 
etooks,  there  is  an  Act — viz.,  the  National  Debt 
<Stockholders'  Belief)  Act  1892 — and  reference  is 
made  to  sect.  4  of  that  Act.    It  is  said  that  the 
result  of  that  section  is  that  although  a  transfer 
oonld  not  be  executed  by  the  defunct  corporation, 
the  school  board,  yet  a  transfer  of  such  stocks 
might  be  executed  by  the  new  educational  body 


as  being  a  body  in  whom  the  right  to  the  stock  is 
vested  oy  Act  of  Parliament.    Now,  I  will  say 
something  more   as  to  this    section    presently. 
But  I  wish  at  once  to  point  out  that  it  is  obvious' 
that  that  Act  of  Parliament,  it  it  gets  over  at 
all  the  difficulty  arising  from    the  cessation  of 
existence  of  the  school  board,  can  only  do  so  in 
respect  of  a  veiy  limited  subject-matter.    It  is 
not  suggested    that   it  does   so   as  to  all   pro- 
perty ;  it  is  not  suggested  that  it  does  so  even  as 
to  all  stocks.    It  was  mentioned  in  argument  by 
counsel  on  behalf  of  the  Bank  of  England  that 
there  were  certain  Colonial  Government  Stocks, 
for  instance,  which  would  not  be  governed  by  that 
section;    and  the    result  of    that  is  that  it  is 
quite  plain    there  is  this  difficulty    about    the 
transfer  of  property  if  you   give  to  the  word 
"  abolished  "  in  sect  5  that  which,  it  seems  to  me, 
is  its  plain  and  obvious  meaning.    Also  we  have 
got  the  words  here  "  shall  be  transferred  "  applied 
not  only  to  "  property  "  but  to  "  powers,  rights, 
and  liabilities.       With   reference  to  "  property  " 
it  is  quite  true  that  with  regard  to  some  sorts  of 
property  you  require  a  dMd,  and  it  may  be  in 
some  cases  a  written  transfer.    But  it  is  not  true, 
as  to  liabilities,  that  any  transfer  is,  according  to 
the    general   law,    either    necessary   or    proper. 
IndeM,  such  a  transfer  would  not,  according  to 
law,  transfer  the  property  at  all.    So  that  the 
outcome  of  all  this  is  that  those  who  put  forward 
the  argument  which   has   been  put  forward  on 
behalf  of  the  Bank  of   England  cannot  really 
make  it  good  unless  in  one  section  of  one  Act  ot 
Parliament  they  ask  us  to  give  a  different  mean- 
ing to  the  words  "  shall  Ira  transferred "  in  the 
case  of  some  of  the  subject-matters  dealt  with  by 
the  section  from  what  one  would  be  bound  to  do 
in  the  case  of  others.   It  really,  to  my  mind,  could 
not  be  maintained  for  one  moment  that,  with 
regard  to  liabilities,  or    with  regard  to  certain 
species  of  property,  any  transfer,  or  additionsJ 
instrument  of  transfer,  was  necessary  for  vesting. 
Now,  I  think  that  it  is  really  uanecessary  for  me 
to  go  at  greater  length  through  the  numerous 
matters  that  one  finds  in  the  Education  Act  1902 
which  go,  first,  to  show  that  "  abolished  "  is  used 
in  the  5th  section   in    its  natural   sense,  and, 
secondly,  that  the  words  "shall  be  transferred" 
are  used  to  the  intent  that  the  moment  that  the 
"  appointed  day  "  arrives  all  property  of  the  school 
board,  ifsofaeto,  by  virtue  of  and  under  the  Act 
ot  Parliament,  shall  vest  in  the  new  education 
body  without  the  aid  of  any  additional  instrument 
of  any  sort  or  kind.  I  said  that  I  would  add  a  word 
more  as  to  sect.  4  of  the  National  Debt  (Stock- 
holders' Belief)  Act  1892.    I  do  not  know  that  it 
is  necessary  for  me  to  do  so,  because,  in  the  view 
that  I  take  of  this  case,  the  question  as  to  the 
effect  of  that  section  is  no  longer  really  of  any 
importance.    Its  only  importance  arose  because 
Farwell,  J.  in  his  judgment  relied  upon  it  as 
showing   that   in   the  case  ot   certain   stocks, 
transfers  of  which  are  entered  In  the  Bank  of 
England  transfer  book,  you  could  get  over  the 
dimonlty  ot  there  being  no  possibility  ot  a  transfer 
by  the  defunct  school  board  by  saying :  "  Still  it 
might  be  right  that  the  Bank  of  England  should, 
in  accordance  with  their  practice,  insist  upon 
having  a  transfer,  and  that  at  all  events,  in  the 
case  of  some  stocks — that  is  to  say,  the  stocks  to 
which  the  National  Debt  Act  1870  applied — ^you 
could  get  a  transfer  by  a  transfer  being  executed 
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by  the  new  oducational  body,  as  beiiif^  a  body  in 
whom,  by  virtue  of  an  Act  ot  Parliament,  the 
ritrht  to  etook  was  vested."  As  to  them  it  was 
said,  "  He  shall,  by  virtue  of  the  same  provision, 
be  deemed  to  make  a  valid  transfer  of  the  stock, 
and  to  receive  and  give  valid  receipts  for  any 
accrued,  or  accrainsr,  dividends."  Then  it  was 
8Md  that  the  Act  of  Parliament  gaye  an  equitable 
right  to  the  new  educational  body,  and  that  they 
might,  without  any  transfer  being  executed,  even 
by  them  to  themselves,  give  a  valid  receipt  for 
any  accrued,  or  accruing,  dividends  of  Ftocks,  and 
might  also  execute  afterwards,  or  before,  as  they 
thought  fit,  a  transfer  to  themselves.  As  I  have 
not  to  decide  what  the  construction  of  that  section 
is,  I  do  not  wish  to  say  more  thau  that  this  is  my 
opinion,  as  at  present  advised,  and  it  is  not  an 
absolute  decision.  I  think  that  these  words 
"  vested  in  any  person "  in  sect.  4  mean  legally 
vested.  That  is  my  view  of  that  section.  Now, 
having  disposed  of  those  matters,  I  wish  to  say  a 
word  or  two  upon  the  argument  that  was 
addressed  to  us,  that  even  assuming  that  thn  effect 
of  the  Act  of  Parliament  is  to  immediately  vest 
the  property  of  the  school  board  in  the  new 
educational  body,  yet  there  is  a  necessity  for 
an  additional  deed.  It  is  said  in  the  first 
instance  that  it  is  essential  to  the  long  and 
venerable  practice  of  the  Bank  of  England  that 
there  shall  be  some  such  document.  I  do  not 
think  that  that  can  affect  the  construction  of  an 
Act  of  Parliament.  Then  it  was  suggested  that 
there  was  something  in  the  nature  of  a  transfer 
of  stock  which  really  prevented  it  from  its  very 
nature  from  being  transferred  without  some 
instrument  of  transfer.  All  I  can  say  in  answer 
to  that  is  that  in  so  far  as  that  is  true — and  in  a 
sense  it  is  quite  trne— it  is  equally  true  of  a 
number  of  other  things.  It  is  equally  true  of 
every  ehoae  in  action  that  if  there  was  not  a 
transfer  by  the  Act  of  Parliament,  there  might  be 
a  necessity  for  some  deed  or  written  transfer  in 
order  to  accomplish  the  passing  of  the  particular 
piece  of  property.  I  think  that  that  disposes  of 
the  argument  put  forward — na;->iely,  that,  not- 
withstanding that  the  words  "shall  bp  trans- 
ferred "  must  be  construed  as  "  shall  vest "  on  the 
"  appointed  day,"  we  ought  not  to  hold  that  this 
stock  so  vests  that  the  Bank  of  England  ought 
to  act  upon  its  statutory  effect  without  the  pro- 
duction of  any  written  instrument.  I  think  that 
they  ought.  It  was  said  by  Mr.  Upjohn  that  in 
consequence  of  some  previous  legislation  in  which 
undoubtedly  the  property,  including  the  property 
in  the  stock,  did  vest  without  a  transfer,  an  Act 
was  passed  in  1895 — viz.,  the  Local  Government 
(Stock  Transfer)  Act  1895.  He  said  that  the 
passing  of  that  Act  recognised  the  proposition 
that  the  Bank  of  England  ought  not  to  act  upon 
a  statutory  vesting  without  the  production  of 
some  instrument  of  transfer.  I  do  not  agree 
with  that.  The  Act  of  Parliament  does  not  seem 
to  me  to  have  done  anything  of  the  sort.  The  Act 
of  Parliament  recognises  and  is  passed  upon  the 
basis  that  the  effect  of  the  statate  is  that  without 
more  the  property  vests  in  the  person  denoted  by 
the  statute  as  being  the  person  in  whom  the  pro- 
perty shall  vest.  But  althouph  that  is  true,  and 
it  does  vest,  the  Bank  of  England,  until  the 
passing  of  the  Local  Government  (Stock  Transfer) 
Act  1895,  took  it  for  granted  in  the  case  of  the 
statutory  vesting  of  property  in  the  particular 


case,  to  recognise  for  all  purposes  the  statntoiy 
vesting  of  the  property.  They  had,  of  course,  to 
assure  themselves  of  the  identity  of  the  person. 
They  had  to  assure  themselves  that  the  person 
who  came  and  claimed  to  be  the  statutory 
appointee  or  donee  of  the  stock  was  in  fact  the 
person  that  he  pretended  to  be.  In  the  statute  of 
1895  they  got  that  by  a  certificate  of  the  clerk  to 
the  county  council.  All  one  can  say  is  that  at 
present  no  equivalent  Act  of  Parliament  has  been 
passed.  If  it  is  desirable  from  a  business  point  of 
view  that  such  an  Act  of  Parliament  should  be 
passed,  I  do  not  suppose  that  the  Legisilature, 
when  once  satisfied  of  that  from  the  Bank  of 
En  Inland's  representations,  would  make  any 
difiBculty  in  passing  an  Act.  I  know  nothing 
about  how  far  it  is  desirable  and  how  far  it  is 
not.  If  it  is  desirable,  then  I  have  no  doubt  it 
will  be  done.  But,  as  things  stand,  in  my  view, 
it  is  perfectly  plain  under  this  statute  that  the 
stock  does  vest  by  virtue  of  the  words  in  the 
Ist  clause  of  the  2nd  schedule  of  the  Act  of 
1902 ;  and,  as  far  as  the  Bank  of  England  are 
concerned,  they  have  an  absolute  indemnity  by 
the  very  words  of  the  Act  of  Parliament,  and  are 
not  to  be  in  any  danger  or  difficulty  at  all.  I  do 
not  suppose  that  the  Bank  of  England  were  think- 
ing pnnctpally  of  any  danger  to  themselves,  but 
that  really  what  they  were  thinking  of  was  that 
it  would  be  a  matter  of  public  convenience  that 
the  same  formalities  should  be  gone  through  in 
respect  of  all  transfers  of  stock,  and  that  i  t  did  not 
matter  whether  the  transfer  was  a  transfer  by  the 
terms  of  an  Act  of  Parliament^  or  under  an  Act 
of  Parliament,  or  a  transfer  in  any  other  way 
inter  partes,  or  anything  else.  I  dare  say 
that  they  think  that  it  would  be  much  more 
convenient  that  all  transfers  should  pass 
through  the  transfer-book.  If  that  is  so,  they 
will  have  to  get  an  enactment  to  that  effect, 
but  I  offer  no  opinion  about  that.  I  think, 
therefore,  that  this  appeal  ought  to  be  allowed 
with  costs. 

ROMEB,  L.J. — The  Ist  clause  of  the  2nd 
schedule  to  the  Act  of  1902,  on  which  the  question 
we  have  to  decide  turns,  is  certainly  not  happily 
framed.  But  on  the  construction  of  it,  and  having 
regard  to  the  provisions  of  the  Act  as  a  whole,  I 
come  to  the  conclusion  that  this  appeal  should  be 
allowed.  I  cannot  take  the  same  view  of  the  con- 
struction of  that  clause  as  was  taken  in  the  court 
below.  For  brevity  I  will  refer  to  the  old  educa- 
tional authority — that  is  to  say,  the  school  board 
or  school  attendance  committee,  which  was 
abolished  by  sect.  5  of  the  Act  of  1902  on  the 
"  appointed  day  " — as  "  the  old  board,"  and  I  will 
refer  to  the  new  edncaidonal  authority  as  "the 
council."  Now  one  thing  to  my  mind  is  clear 
about  this  Act,  and  that  is  that  on  what  is  defined 
as  the  "  appointed  day  "  the  old  board  under  the 
very  words  of  sect.  5  of  the  Act  was  abolished. 
And  I  cannot  find,  throughout  this  Act',  any  indi- 
cation that  when  the  Act  says  it  is  to  be  abolished 
it  does  not  mean  what  it  says.  I  cannot  think  for 
myself  of  any  word  stronger  in  the  English 
language— whether  it  is  the  word  usually  used  for 
this  purpose  or  not  does  not  seem  to  me  to  matter 
— and  I  cannot  find  any  word  in  the  English 
language  which  more  thoroughly  expresses  the 
non-continuance  for  any  purposes  of  the  old  board 
than  the  phrase  used  by  the  Act  of  Parliament 
that  on  the  "  appointed  diay  "  it  shall  be  considered 
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as  "  abolished."    As  I  haye  (aid,  there  is  nothing 
in  the  Act  from  beginning  to  end  to  suggest  that 
after  the  abolition  it  is,  in  the  eyes  of  the  law,  for 
any  pnrpoeea  nhbtever  to  be  regarded  as  existing. 
Indeed,  sect.  5  is  borne  oat  by  the  provision  in 
clanse  10  of  sched.  2  of  the  Act,  for  that  carefully 
provides  that  existing  members  of  the  old  board 
shall  continue    to    the   "appointed    day."    The 
reason  for  that  is  obvions.      On  the  abolition 
of  the  old  board  its  members  would  also  cf  course 
have  ceased  to  occupy  the  position  of  members  of 
anybody   whatever.     On    the  "  appointed  day," 
therefore,  it  is  clear  to  my  mind  that  under  this 
Act  for  all  purposes  the  old  board  ceased  to  exist, 
and  the  new  body — the  council — only  comes  into 
existence   as  a  new  educational  authority,  with 
its  rights   and  duties,  rights  to   take  property 
again,  on  the  "  appointed  day."    That  being  the 
position  of  affairs,  let  me  consider  for  a  moment 
the  wording  of  clause  1  of  the  2nd  schedule.     It 
sajrs  that  "  the  property,  powers,  rights,  and  lia- 
bilities"    of    the   old    board  "existing    at    the 
appointed  day  shall  be  transferred  to  the  council." 
The  transfer  contemplated, whatever  that  maybe, 
is  a  transfer  to  take  place  at  the  "  appointed  day." 
It  could  not  take  place  before  the  "appointed 
day"  by  reason  of  the  council  not  being  in  a 
position  to  take  any  transfer  before  that  day.    It 
could  not  take  place  after  that  because,  as  I  have 
pointed  out,  after  the  "  appointed  day "  the  old 
board  is  abolished.    And  it  is  noticeable  that  the 
property  which  has  to  be  transferred  is  the  pro- 
perty existiiig  at  the  "appointed  day" — not  the 
property  before,  or  the  property  after,  but  the 
property  at    that    precise    moment.    The  word 
"  transferred,"  as  mentioned    in  the  clause,   is 
a    general    expression,  covering    not   only  pro- 
perty, but    powers,  rights,  and    liabilities.      It 
coold    not    mean    that    in    respect    of    powers., 
rights,  and  liabilities,  anything  in  the  nature  ot 
an  instrument  in  writing   should  be  executed. 
Nor  can  I  really  conceive  that  under  this  clause 
with  regard  to  property  any  distinction  is  to  be 
drawn  between  one  Kind  of  property  and  another 
kind  of  property — namely,  the  kind  of  property 
which  only  passes  at  law  by  an  instrument   in 
writing.    What  the  clause  to  my  mind  contem- 
plates is  an  immediate  passing  from  the  old  body 
— the  old  board — to  the  council  of  all  property, 
powers,  rights,  and  liabilities.    To  my  mind,  by 
the    Act    of    Parliament    no    writing    cr    deed 
or    any    further     act,    was     contemplated.      I 
think    that    the    transfer    referred    to    in    the 
clause    was     intended     to     mean     a    transfer 
effected    by    the    Act    of    Parliament    effected 
instantaneously  on  the    "  appointed   day,"    not 
before,  and  not  after.     And  to  my  mind  the  effect 
of  the  clause  is  clearly,  on  the  construction  of  the 
Act  as  a  whole,  that  without   more  than   the 
operation  of  the  Act  of  Parliament  all  property, 
powers,  rights,  and  liabilities  passed  by  virtue  of 
the  Act  to  the  new  body — that  is  to  say,  vested 
in  the  legal  sense  in  that  body.    And  I  think  that 
that  view  is  borne  out  by  other  considerations. 
If  you  look  at  another  part  of  the  Act  yon  will 
find  that  the  word  "  transfer  "  is  used  with  refer- 
ence to  the  officers  employed  by  the  old  board. 
Clause  16  of  sched.  2  says   that  the  officers  of 
any  authority  whose  property,   rights,  and  lia- 
bilities are  transferred  under  this   Act  to  any 
council  shall  be  transferred  to  and  become  the 
officers  of  the  council.    There  is  the  same  word 


"  transferred "  used  with   regard  to  officers   as 
there  is  with  regard  to  debts,  powers,  liabilities, 
and  property.    And  I  find  again  that  sects.  85  to 
88  of  the  Local  Oovemment  Act  1894  are  incor- 
porated as  it  were  in  the  Act  of  1902  in  this  way. 
By  sched.  2,  clause  8,  it  is  provided  that  the  sec- 
tions which  I  have  mentioned  of  the  Act  of  1894 
shall  apply  with  respect  to  "  any  transfer  men- 
tioned in  this   schedule" — that  is  to  say,  with 
regard  to  the  word  "  transfer "  that  was  men- 
tioned in  the  first  clause  of  the  schedule.    And 
reading  those  sections  as  applying  with  respect 
to  the  transfer  mentioned  in  clause  1  of  sched.  2 
what  do  I  see  P    In  sect.  86,  sub-sect.   1,  of  the 
Local  Government  Act  1894,  for  example,  I  see 
that  it  is  provided  that  "Nothing  in  this  Act 
shall  prejudicially  aSect  any  securities  granted 
before  the  passing  of  this  Act  on  the  credit  of 
any  rate  or  property  transferred  to  a  council  or 
parish  meeting  by  this  Act,"  and  in  sub-sect.  2  of 
sect.  8  of  the  Act  of  1894  it  is  provided  that : 
"  It  shall  be  the  duty  of  every  authority  whose 
powers,  duties,  and  liabilities  are  transferred  by 
this  Act  to  liquidate,  so  far  as  practicable  before 
the  appointed  day,  all  current  debts  and  liabilities 
incurred  by  such  authority."    And  in  sect.  88, 
sub-sect.  1,  there  is  this  :  "  If  at  the  time  when 
any  powers,  duties,  liabilities,  debts,  or  property 
are  by  this  Act  transferred  to  a  council  or  parish 
meeting  any  action  or  proceeding,  or  any  cause 
of  action  or  proceeding,  ia  pending  or  existing  by 
or  against  any  aathority  in  relation  thereto,  the 
same  shall  not  be  in  anywise  prejudicially  affected 
by  the  passing  of  this  Act,  but  may  be  continued, 
prosecuted,  and  enforced  by  or  against  the  council 
or  parish  meeting  as  successors  of  the  said  autho- 
rity in  like  manner  as  if  this  Act  had  not  been 
passed."    Those  sections  strongly  bear  out.  in- 
corporated as  they  are  to  the  extent  and  manner  I 
have  indicated,  the  view  which  I  think  is  forced 
upon  this  court  as  to  the  true  construction  of 
clause  1  of  the  2nd  schedule  of  the  Act  of  1902.  I 
might  also  refer^  without  going  through  them  in 
detail,  to  the  other  provisions  in  that  Act  for 
ensuring  the  continuance  without  a   moment's 
break  of  the  rights,  duties,  and  general  position 
of  the  old  educational  authority  to  the  new  which 
appear  in  the  Act.    To  my  mind  it  would  be 
inconsistent  with  the  general  scope  of  that  con- 
tinuity if  we  did  not  give  to  clause  I  of  the 
2nd  schedule  that  construction  that  I  have  indi- 
cated.   I  can  only  say  that  it  is  a  pleasure  also 
to  think  that  our  decision  will  very  much  enure 
for  the  benefit  so  far  as  I  can  see  of  everybody 
concerned  under  the  statute,  and  will  afford  the 
greatest  protection  to  those  who  have  to  act  upon 
it.     It  will  certainly  be,  so  far  as  I  can  see,  the 
very  best  indemnity  to  the  Bank  of  England,  for 
example,  among  others,  which  they  can  possibly 
have.    It  puts  them  in  a  far  better  position  than 
they  would  be  in  under  the  interpretation  adopted 
in  the  court  below.     I  think  for  these  reasons  that 
the  appeal  should  be  allowed. 

Cozens-Habdt,  L.J. — I  agree;  and  I  have 
very  little  to  add.  Any  other  view  than  that 
which  has  been  adopted  by  my  Lord  and  Romer, 
L.J.  would,  as  it  seems  to  me,  make  this  Act  of 
Parliament  absolutely  unworkable.  The  word 
"  abolished  "  in  sect.  5  as  applied  to  school  boards 
is  no  doubt  not  a  very  happy  word,  and,  in  this 
collocation,  is  probably  a  novel  word.  But  it 
seems  to  me  that  as  applied  to  a  oorporation  it 
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mast  mean  "  dissolred."  It  must  mean,  as  applied 
to  the  school  board,  that  on  the  "  appointed  day  " 
it  ceases  to  exist.  There  is  no  provision  in  the 
Act  of  Parliament  for  the  continnanoe  of  the 
school  board;  there  is  no  possibility  of  any 
farther  election  of  members  of  the  school  board. 
There  is  nobody  who  could,  on  the  part  of  the 
aohool  board,  do  any  of  those  Acts  which  it  was 
the  duty  of  the  school  board  to  discharge  before 
the  "appointed  day."  The  words  in  the  Ist 
clause  of  the  2nd  schedule  which  have  been  so 
much  discussed,  *'  shall  be  transferred,"  seem  to 
me  to  mean  "  shall  vest"  without  more  on  the 
"  appointed  day."  One  interpretation  must  be 
given  to  all  kinds  of  property,  and  to  everythina; 
which  is  covered  by  clause  1  of  sohed.  2.  It 
cannot  i-easonably  be  suggested  that  it  is  to  have 
a  different  meaninc^  when  applied  to  real  property 
from  that  which  it  has  when  applied  to  stock. 
To  take  the  case  which  I  ventured  to  put  to 
oonnsel  daring  the  course  of  the  argument  of 
eohools'  freehold  property  vested  in  the  school 
boards.  I  failed  to  obtain  any  suggestion  of  how 
any  farther  deed  of  transfer  or  conveyance  could 
be  obtained  after  the  "  appointed  day  "  to  the 
new  educational  authority.  And  I  certainly  am 
not  prepared  to  so  construe  the  clause  as  to 
make  an  exception  in  favour  of  the  Bank  of 
England  beoause  they  happen  to  have  under 
the  National  Debt  (Stockholders'  Belief)  Act 
1892  a  section  which  may  or  may  not  enable  the 
difficulty  to  be  got  over  with  reference  to  the 
particular  stock  with  which  that  Act  deals.  In 
my  view  the  conclusion  at  which  we  have  arrived 
is  very  strongly  boroe  out  by  sect.  88  of  the  Local 
Government  Act  1894,  which  is  made  applicable 
to  the  Act  of  1902,  and  that  is  a  section  applying 
not  merely  to  powers,  duties,  liabilities,  ana  debts, 
but  it  speaks  of  "property  by  this  Act  trans- 
ferred." That  makes  it  more  easy  to  read  the 
Ist  clause  of  the  2nd  schedule  of  the  Act  of  1902 
in  the  way  in  which  I  have  suggested,  that  "  shall 
be  transferred "  means  "  shall  vest,"  without 
more,  on  the  "  appointed  day."  ^^^^  allowed. 

Solicitor  for  the  appellants,   Bolieitor  io  the 
TreoBUry. 

Solicitors  for  the  respondents,  Freshfields. 


Jtdy  12, 13,  and  Aug.  11,  1904 

(Before  Yauohan  Williams,  Bombb,  and 
G0ZBN8.HAKDT,  L.JJ.) 

Webnbs  Motors  Limited  v.  A.  W.  Oamaqb 
Limitbd.  (a). 

APPBAL  FBOM  THB  CHANCBBT  DITISIOIT. 

Design — BegUlratimi — Infringement — Patent  and 
regietered  design  for  same  invention — Second 
registered  design  similar  to  previous  design — 
Registration  of  design  not  known  to  infringer — 
Patents,  Designs,  and  Trade  Marks  Act  1883 
(46  &  47  Vict.  e.  57),  ss.  47,  51,  58,  59,  60,  61. 

The  plaintiffs  registered  a  design  for  improve- 
ments in  motor  cycles  between  the  time  when 
they  applied  for  and  the  time  when  they  obtained 
letUrs  patent  for  a  similar  invention.  Sub- 
sequently they  registered  a  new  design,  which, 
in  fact,  was  similar  to  the  originally  registered 

■(a   SMMrMd  by  B.  A.  Bck^TOSLST,  Biq. ,  BvrUMr-M-L«w. 


deaign,  and  sold  machines  mirked    with    the 
second  registration  number  only. 

Held,  that  the  grant  of  letters  patent  and  the 
statutory  copyright  of  tha  proprietor  of  the 
design  being  different  in  their  legal  nature  and 
effect,  the  patent  right  and  the  copyright  might 
eo-exiit,  although  the  Legislature  never  intended 
that  the  copyright  of  designs  should  be  used  to 
protect  monopolies  the  subject  of  letters  patent. 

Hecla  Foundry  Company  v.  Walker,  Hunter,  and 
Co.  (61  L.  T.  Bep.  738;  U  App.  Cos.  &50.  at-*- 
pp.  555,  557)  considered. 

Decision  of  Byrne,  J.  (90  L.  T.  Bep.  3^)  affirmed.    -^ 

Thb  plaintiffs  were  the  registered  proprietors  of 
a  design,  No.  383,283,  for  motor  bicycles,  being 
goods  comprised  in  class  1. 

In  Aug.  1902  they  brought  this  action  for  an 
injunction    to    restrain    the    defendants    from  - 
applying  for  the  parpose  of  sale  to   motor  cycles 
the  plaintiffs'  registered  design,  or  any  fraudulent 
or  obvious  imitation  thereof. 

It  appeared  that  on  the  18th  Nov.  1901  the 
plaintiffs'  original  design  had  been  registered  in 
this  country  in  the  name  of  Michel  Werner  and 
Eugene  Werner.  In  1901  one  A.  F.  Spooner,  as 
agent  for  Michel  and  Eugene  Warner,  applied  for 
and  eventually  obtained  on  the  8th  Nov.  1901 
letters  patent  in  respect  of  an  invention  of  im- 
provements in  frames  for  motor  cycles  alleged  to 
be  identical  with  their  design. 

In  Nov.  1902,  after  this  action  was  brought,  the 
plaintiffs  registered  a  new  design  which  was  very 
similar  to  their  original  design.  It  was  alleged 
that  since  that  date  they  bad  sold  motor  bicycles 
marked  with  the  new  registration  number  only. 

The  defendants  by  their  defence  denied 
infringement,  alleged  want  of  novelty  in  plaintiffs' 
design,  and  that  they  had  not  applied  the 
plaintiffs'  design  to  any  cycles  "  knowing  that  the 
same  had  been  so  applied  without  the  consent  of 
the  registered  proprietor  "  ;  and  contended  that, 
by  registering  the  design  as  well  as  taking  out 
the  patent,  the  plaintiffs  had  committed  a  b-aud 
on  the  Crown,  and  that  the  registration  was 
invalid. 

The  action  was  tried  with  witnesses  before 
Byrne,  J.  in  Oct.  and  Nov.  1903,  when  his  Lordship 
reserved  judgment.  On  the  21st  Dec.  1903  it  was 
decided  by  Byrne,  J.  (90  L.  T.  Eep.  842)  that  the 
design  was  a  *'  new  or  original  design "  within 
the  meaning  of  sect.  47  (1)  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883;  that  the 
defendants  had  infringed;  that  a  patent  and  a 
registered  design  for  the  same  invention  might 
co-exist,  the  rights  conferred  did  not  clash,  and 
the  registration  was  valid ;  that  the  first  regis- 
tration was  not  forfeited;  and  that  want  of 
knowledge  was  not  a  reason  why  an  injunction 
should  not  be  granted ;  but  that  it  protected  the 
defendants  from  payment  of  damages  in  respect 
of  sales  effected  Dy  them  before  the  writ  was 
issued. 

From  that  decision  the  defendants  now 
appealed. 

Crippt,  K.O,  and  Thomas  Terrell.  E.G.  (with 
them  /.  G.  Ghraham)  for  the  appellants. — This 
appeal  is  based  on  three  grounds  :  First,  that  there 
is  no  subject-matter,  the  design  not  being  a  "new 
or  original  design "  within  the  meaning  of 
sect.  47  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883;  secondly,  that  ue  registration  otthe 
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design  is  bad,  the  plaintiSd  havine  obtained  a 
patMit  for  the  same  invention  oefore  they 
registered  their  design  :  thirdly,  that  the  articles 
to  which  the  registered  design  baa  been  applied 
were  not  properly  marked.  As  to  the  first  point, 
if  the  test  oi  the  eye  be  taken  —  which  is  the 
proper  test,  as  was  held  by  the  Honse  of  Lords 
in  Heekla  Foundry  Company  v.  Walker,  Hunter, 
and  Co.  (61  L.  T.  Rep.  738 ;  14  App.  Cae.  550)— 
there  is  nothing  which  is  "  new  or  original "  in 
the  registered  design  on  which  the  plaintiffs' 
claim  is  made.  Upon  the  question  as  to  what 
constitntes  a  "  new  or  original  design,"  the 
principal  reported  cases,  taking  them  in  their 
chronological  order,  are  as  follows : 

L«  May  t.  WtUh,  51  L.  T.  Sep.  867;    28  Ch. 

DiT.  24 ; 
Htcla  Foundry  Company  ▼.  Walhtr,  Hun<«r,  and 

Co,  (ubi  sup.) ; 
Be  Baeh't  Dttign,  61  L.  T.  Hap.  765 ;  42  Cb.  DiT. 

661; 
Harper  and  Co.  ▼.  Wright,  Butter,  ^c,  Company, 

73  L.  T.  Bep.  486  ;  (1896)  1  Cb.  142  ; 
Re  Rollaion'a  Begietored  Design,  77  L.  X.  Bep.  605 ; 

(1898)  1  Ch.  237 ;   on  appea!,  «vi>   nom.  Heath 

T.  Rollason,  79    L.   T.    Bep.   1;    (1898)   A.  C. 

499. 

As  to  the  second  point,  the  Statute  of  Monopolies 
reeerres  to  the  Urown  only  the  right  to  grant  a 
monopoly  of  the  sole  right  of  manufacturing  an 
article  to  the  first  and  true  inventor.  Here  the 
plaintiffs  had  a  patent  for  the  same  invention 
as  their  registered  design  before  they  registered 
the  latter.  They  were  proprietors  of  both  under 
sects.  47.  60.  and  61  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883.  The  fact  that  both 
gnmts  were  made  to  the  same  persons  makes  no 
difference,  for  they  might  assign  them  to  two  dif- 
ferent persons,  and  it  is  contrary  to  the  Statute  of 
Monopolies  that  two  different  persons  should 
have  a  monopoly  in  respect  of  the  same  article. 
As  to  the  third  point,  uter  the  plaintiffs  regis- 
tered their  new  design,  they  ought  to  have  put 
both  numbers  on  the  cycles  which  they  sold.  As 
they  did  not  do  ao,  the  registration  in  respect  of 
which  they  sue  is  avoid. 

A.  J.  Walter  and  D.  M.  Kerly  for  the  respon- 
dents.— As  to  the  second  point  argued  on  behalf 
of  the  appellants,  with  respect  to  prior  grant, 
there  is  no  authority  which  says  that  you  cannot 
have  a  good  design  and  a  good  patent  for  the 
same  article.  The  statute  does  not  prohibit  such 
a  course.  The  theory  is  that  the  Crown  cannot 
grant  the  same  thing  over  again.  But  here  it  is 
not  a  question  of  granting  the  same  thing  over 
again.  The  grant  of  the  letters  patent  and  the 
registration  of  the  design  are  absolutely  inde- 
pendent matters,  and  the  old  theory  that  the 
same  thing  cannot  be  granted  twice  over  to 
different  persons  does  not  apply  to  the  registra- 
tion of  a  design.  There  is  no  analogy  between 
the  reg^tration  of  a  desigpi  and  the  grant  of 
letters  patent.  A  design  is  a  question  of  copy- 
right, and  the  Statute  of  Monopolies  has  nothing 
to  do  with  it.  A  design  is  for  shape  and  con- 
figuration ;  a  patent  is  for  manufacture,  and  is 
quite  independent  of  form.  There  is  nothing  in 
common  between  the  rights  arising  in  respect  ot 
a  patent  and  in  respect  of  a  design.  The  latter  is 
for  a  picture  merely.  [Rombb,  LJ. — What 
strikes  me  as  being  in  yonr  favour  is  that  if 
letters  patent  were  granted  subsequently  to  the 


registration  of  a  design  that  would  not  invalidate 
the  registration ;  for  even  if  the  grrant  of  the 
letters  patent  was  bad,  that  would  not  affect  the 
registration  of  the  design.]  Again,  the  practice 
in  regard  to  letters  patent,  such  as  a  petition  for 
revocation  which  supersedes  the  old  writ  of 
scire  facias,  does  not  apply  to  a  design,  and  there 
is  no  procedure  on  which  a  design  can  be  held 
bad  as  there  is  in  the  case  of  letters  patent.  All 
that  sect.  47  of  the  Act  of  1883  requires  is  that 
a  design  shall  be  "  new  or  original."  [CozBNS- 
Habdt,  L.J.  referred  to  sect.  90"  cf  th© 
same  statute.]  That  relates  only  to  pro- 
cedure, and  applies  as  well  to  letters  patent. 
Compound  protection  by  way  of  a  g^rant  of 
letters  patent  and  the  registration  of  a  design  is 
what  is  sought  to  be  obtained.  An  inventor  can, 
after  patentmg  his  machine,  paint  a  picture  of  it 
or  photograph  it  and  then  get  rights  in  respect 
of  a  registered  design.  But  where  someone  sees 
a  machine  and  then  seeks  to  register  a  desigpi  of 
it  be  cannot  be  allowed  to  do  so  : 

Blank  v.  Footman,  Pretty,  and  Co.,  59  L.  T.  Bep. 
507  J  39  Ch.  Div.  678. 

As  to  the  first  point  argued,  that  this  was  not  a 
"  new  or  original  design,"  a  very  slight  alteration 
or  addition  will  su£Boe  ;  but,  of  course,  it  must 
be  a  new  or  original  design  aooording  to  the  view 
of  an  educated  eye.  The  case  of  Sarper  and  Co. 
V.  Wright,  Butler,  &e..  Company  [ubi  sup.)  is  an 
authority  for  the  abstract  proposition  that  an  old 
design  can  be  re-registered  with  variations.  The 
findmg  of  the  learned  judge  in  the  court  below  on 
this  question  of  fact,  that  the  plaintiffs'  design 
was  a  "  new  or  original  design,"  was,  we  submit, 
perfecUy  right.  As  to  the  third  point  argued, 
the  authority  in  point  is 

itttYMu*  V.    Oppeniheim,  50  L.  T.  Bop.   713; 
27  Ch.  Div.  260. 


Cripps,  E.O.  replied. 


Cur.  adv.  vult. 


Aug.  11. — The  following  written  jadgments 
were  delivered : 

Yauohan  Williams,  L.J. — This  is  an  appeal 
in  an  action  brought  for  infringement  of  a  regis- 
tered design  for  motor  cycles  against  a  decision 
of  the  late  Byrne,  J.,  whereby  he  gave  judgment 
against  the  defendants,  and  granted  an  injunction 
against  them,  together  with  an  agreed  sum  for 
damages.  The  plaintiffs  became,  by  a  registra- 
tion dated  the  18th  Nov.  1901,  the  registered 
proprietors  of  a  design  for  motor  bicycles,  and  by 
their  statement  of  claim  they  claimed  an  injono- 
tion  to  restrain  the  defendants  from  applying,  for 
the  purpose  of  sale,  to  motor  cycles,  without 
licence  or  written  consent  from  the  plaintiffs, 
the  said  registered  design  or  any  obvioas  imitation 
thereof,  and  from  selling  or  offering  for  sale  such 
motor  cycles  in  infringement  of  the  plaintiffs' 
reg^tered  design.  The  defendants  denied  in- 
fringement and  alleged  that  the  registration  was 
invalid  for  want  of  novelty,  and  alleged  also  that 
the  sales  made  by  them  oefore  action  had  been 
made  without  knowledge  of  the  registration  of  the 
design,  and  they  denied  the  intention  to  do  any 
wrongful  act;  and  by  the  last  clause  in  their 
defence  set  up  that  the  registration  of  the  design 
was  invalidated,  because  a  patent  had  been  applied 
for  on  the  8th  of  Nov.  1901  [i.e.,  ten  days  before 
the  registration  of  the  design),  for^  frame  toe 
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motor  cyclea,  the  same  as  that  shown  in  the  de- 
sign, and  that,  the  patent  having  been  granted  on  an 
application  made  before  the  application  to  register 
the  design,  the  design  was  invalidated  thereby. 
At  the  trial  the  defendants  also  contended, 
although  this  defence  was  not  pleaded,  that  the 
copyright  of  the  plaintiffs  had  ceased,  because  the 
plaintiffs  had  registered  another  design  practically 
identical  with  that  sued  on,  and  had  sold  machines 
made  according  to  the  latter  design  without  the 
number  of  the  design  on  them.  There  was  no 
amendment  of  the  pleadings,  but  Byrne  J.  dis- 
posed of  this  defence  by  finding  that  it  was  not 
proved  in  fact.  Byrne  J.  found  that  the  design 
was  novel ;  that  the  defendants  had  infringed ; 
that  the  fact  of  registration  was  unknown  to  the 
defendants  before  action ;  and  that  their  acts 
until  then  were  protected,  so  far  as  penalties  or 
damages  were  concerned ;  but  that,  having  regard 
to  the  subsequent  sales  and  the  position  taken  up 
by  the  defendants  on  the  motion  and  subsequently, 
absence  of  knowledge  of  registration  at  the  date 
of  the  writ  did  not  protect  the  defendants  as  to 
such  matters,  but  that  the  plaintiffs  were  entitled 
to  an  in j  unction  and  the  agreed  damages.  I  agree 
with  all  the  findings  of  fact  by  Byrne,  J.,  and 
therefore  the  only  question  which  has  to  be 
disposed  of  is  the  question  of  law  raised  in  the 
last  clause  of  the  defence — viz.,  is  the  registra- 
tion of  the  design  invalidated  by  the  grant  of 
the  letters  patent  ?  Now,  sect.  13  of  the  Patent 
Act  1883  provides  that  every  patent  shall  be 
dated  and  sealed  as  of  the  date  of  application, 
providing  that  no  proceedings  shall  be  taken  in 
respect  of  an  infringement  committed  before  the 
publication  of  the  complete  specification.  The 
dates  in  the  present  case  are — date  of  applica- 
tion, the  8th  Nov.  1901 ;  complete  specification 
left,  the  8th  Aug.  1902 ;  and  accepted,  the  23rd 
Oct.  1902.  The  registration  of  the  design  was 
on  the  18th  Nov.  1901,  and  therefore  alter  the 
date  of  application  for  the  patent,  but  before  the 
leaving  of  the  complete  specification.  Now,  on 
these  dates  does  the  date  of  the  letters  patent 
invalidate  the  retjistration  of  the  design  ?  It  is 
said  that  it  is  invalidated  because  tlie  Crown 
cannot  grant  the  sole  right  of  manufacturing  an 
article  to  two  different  persons,  and  can,  by  the 
Statnteof  Monopolies,  only  grant  it  to  the  first  and 
true  inventor.  It  is  urged  that,  having  regard 
to  the  dates  in  this  case,  the  Crown  had, 
before  the  date  of  the  i-egistration  of  the 
design,  already  granted  the  sole  right  to  make 
the  article.  A  purchaser,  it  is  said,  from  the 
patentee  is  entitled  to  do  what  he  likes  with  the 
article  he  has  bought,  and  ought  not  to  be 
prevented,  by  the  proprietor  of  a  registered  design, 
from  80  doing.  This  contention  has  at  first  sight 
considerable  force ;  but  I  think  the  answer  is,  that 
the  logical  result  of  this  argument,  if  sound,  is 
that  there  cannot  be  a  patent  and  a  design  for  the 
same  article.  This,  I  think,  is  not  supported  by 
authority.  The  grant  of  letters  patent  and  the 
statutory  copyright  of  the  proprietor  of  the  design 
are  different  in  their  legal  nature  and  effect. 
There  is  only  one  grant,  that  is  of  the  letters  patent, 
not  of  the  copyright.  The  copyright  only  gives 
protection  to  the  shape  and  configuration,  although 
the  result  of  that  protection  may  be  to  secure 
important  advantages  such  as  attend  a  mechanical 
contrivance  which  might  be  good  subject-matter 
for  a  patent:  (see  per  Lord  Herschell  in  Hecla 


Foundry  Company  «.  Walker,  Hunter,  and  Co. 
(61  L.  T.  Rep.  738;  14  App.  Cas.,  550,  655).  The 
fact  that  the  design  is  calculated  to  serve  some 
useful  purpose  leaves  it  open  to  every  member  of 
the  public  to  attain  the  same  end  by  using  an 
article  which  differs  from  it  in  shape  and  configura- 
tion :  (see  per  Lord  Watson,  at  p.  557  of  14  App. 
Cas).  Byrne,  J.  said  that  the  patent  right  and  the 
copyright  may  co-exist.  I  think  this  right ;  but 
I  do  not  mean  to  say  that  registration  of  a  design 
which  happens  to  secure  mechanical  advantages 
may  not,  aa  an  anticipation,  prevent  the  grant  of 
subsequent  valid  letters  patent.  I  think  it  might 
do  so,  whether  the  applicant  was  the  proprietor  of 
the  design  or  a  stranger.  It  is  suggested  in  this 
case  that  the  grant  of  the  letters  patent,  having 
regard  to  the  date  of  application  and  therefore  of 
sealing,  prevents  the  design  being  new  and 
original  within  the  meaning  of  sect.  47  of  the 
Act  of  1883.  Now,  in  the  case  of  a  stranger  to 
the  letters  patent,  this  clearly  would  not  be  the 
result.  Can  it  be  the  result  in  the  case  of  a 
patentee,  who  registers  the  design  between  the 
date  of  a  provisional  specification  without 
drawings,  and  a  complete  specification  with  a 
drawing  identical  with  the  design,  that  be  cannot 
obtain  a  statutory  copyright  P  I  think  not,  unless 
one  can  say  that  the  patentee  is  in  some  way 
estopped  from  asserting  the  truth  that  the  design, 
at  the  date  of  the  application  to  register,  was  new, 
because  he  subsequently  obtained  letters  patent 
having  a  statutory  date  prior  to  that  of  the 
application  to  register  the  design.  I  have  had 
some  doubt  on  this  point,  but,  on  the  whole,  I 
regret  to  say  I  caunot  find  an  estoppel  or  any 
ground  for  patting  the  plaintiffs  to  an  election 
between  the  letters  patent  and  the  copyright  of 
the  design.  I  say  I  regret,  because  I  think  what 
has  been  done  here  is  an  abuse  of  that  part  of 
the  Act  of  1883  which  relates  to  designs.  The 
Legislature  never  intended  that  the  copyright  of 
designs  should  be  used  to  protect  monopolies  the 
subject  of  letters  patent.  For  the  reasons  I 
have  given,  I  think  that  this  appeal  must  be 
dismissed. 

BoMEiB,  L.J. — In  most  cases  it  will  be  very 
difficult  for  a  patent  right  in  respect  of  a  new 
article,  and  the  right  to  a  d>4aign  registered  under 
the  Patents,  Designs,  and  Trade  Marks  Act  1883, 
for  the  shape  of  the  article,  to  co-exist.  For 
example,  if  the  patent  is  first  and  the  patented 
article  is  published  to  the  world,  a  design  of  that 
article  cannot  afterwards  be  held  novel,  so  as  to 
justify  a  subsequent  application  for  registration 
under  the  Act.  If  the  design  of  the  article  was 
first  registered  and  published,  there  could  not  be 
a  subsequent  patent  merely  for  that  article, 
without  any  substantial  alteration.  But  in  some 
circumstances  the  two  rights  may,  I  think, 
co-exist,  as  in  the  present  case,  where  there  is 
first  the  provisional  specification  and  no  publica- 
tion of  the  patented  article  before  registration  of 
the  design  of  the  article  under  the  Act,  and  that 
is  followed  by  the  final  specification.  Under  such 
circumstances  I  think  that  the  two  rights,  being 
not  necessarily  the  same,  may  exist  together, 
though,  no  doubt,  to  a  certain  extent  they  may 
overlap  and  interfere  the  one  with  the  other.  But 
I  think  that  the  difficulty  is  met  by  saying  that 
the  second  right,  in  point  of  time,  must  be  held 
subject  to  the  first  right.  In  the  case  of  a  patented 
right,  seeing  that  the  patent  dates  aa  from  the 
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provisional  specification  that  gives  rise,  as  in  the 
present  circumstanoea,  to  some,  bat,  I  tbink,  no 
insuperable,   difficulty.      After   the    provisional 
specification,  and  before  the  design  was  registered, 
there  was  no  publication  of  the  patented  article. 
Take,  then,  the  case  where  there  is  an  independent 
inventor  of  the  design,  ignorant  of  the  provisional 
specification,  and,  of  course,  there  being  no  publi- 
cition,  wholly  ignorant  of  the  patented  article;  and 
his  desi^'n,  at  the  date  of   his  application  for 
registration,  being  novel,  he  obtains  registration 
of  bis  design.    It  appears  to  me  that  in  that  case 
he  would  be  entitled  to  say  that  he  had  a  good 
registered  design  under  the  Act,   and  though, 
when  the  patent  was  subsequently  protected  by 
the  final  specification,  so  that  the  patented  right 
dates  from  the  data  of  the  provisional  speoifioa* 
tion,  the  only  effect  of  that  would  be  that  the 
owner  of  the  registered  design  must  take  subject 
to  the  patentee's  rights.    But  I  cannot  see,  in  such 
a  case  as  I  have  stated,  why  the  grant  of  the 
patent — the  subsequent  filing  of  the  final  specifi- 
cation— should  destroy  the  elfect  of  the  registra- 
tion of  the  design,  which,  as  I  have  pointed  out, 
was,  at  the  date  of    the    registration,   perfectly 
good.    It  was  suggested,  however,   that  though 
two  independent  persons  might,  under  the  cir- 
cumstances I  have  indicated,  have  independent 
rights  in  the  patent  and  the  design,  yet  the  same 
person  could  not  hold  both.    I  do  not,  on  con- 
sideration, t>ee  sufficient  reason  for  so  holding.   If 
two  independent  persons  could  hold  the  rights,  I 
do  not  see  why  one  person  should  not  also  hold 
both.    Consider  the  case  of  the  patentee  who  files 
his  provisional  specification.     He  may  be  in  doubt 
whether  his  patent  will  ultimately  be  held  good, 
though  he  hopes  and  believes  that  it  is  good. 
But  he  is  perfectly  certain,  at  any  rate,  that,  so 
far  as  the  design  of  the  article  is  concerned,  ib  ia 
perfectly  novel,  and  that  he  is  entitled  to  have 
that  design  registered.    Therefore,  after  filing  his 
provisiouHl  specification,  he  applies  for  the  regis- 
tration of   the  design,   and  the  design  is  duly 
registered,   and  he    acquires  rights  under   that 
registration.     Then  suppose  that,  contrary  to  his 
hopes,   his  patent   was  held   bad,   is   there    any 
reason,  under  those  circumstances,  why  he  should 
not  still  hold  the  rights  he  obtained  by  the  regis- 
tration of  the  design  ?    Is  he  to  ba  held  to  have 
lost  his  right  to  the  design,  which  is  otherwise 
good,  merely  becaase,  under  the  circnmstances  I 
have  indicated,  the  patent  is  held  bad  ?  I  tbink  not. 
No  doubt  there  may  be  difficulties  arising  about 
damages  in  a  case  where  an  infringer  of  the  patent 
issued  both  by  the  patentee  for  infringing  the  patent 
and  by  the  owner  of  the  registered  design  for 
infringing  the  design.     I  think   any  dimcolty 
ihat  arises  with  regard  to  damages  in  snch  a  case 
will  be  adequately  dealt  with  by  the  court  when 
the  difficulty  arises.    I  have  no  doubt  the  court, 
in  such  a  case,  will  see  its  way  to  do  substantial 
justice,  and  I  think  it  will  be  borne  in  mind  by  the 
court,  in  dealing  with  such  a  case,  that  one  of  the 
two  rights  must  of  necessity  be  held  subject  to 
the  other  inter  se.    I  think,  therefore,  that  in  this 
case  the  appeal  must  be  dismissed,  as  I  cannot 
differ  from  the  conclusion  arri  ved  at  in  the  court 
below,  that  there  was  good  subject  for  the  regis- 
tration of  the  design  belonging  to  the  plaintiffs, 
and  that  the  rights  of  the  plaintiffs,  in  respect  of 
that  registered  design,  has  been  infringed  by  the 
defendants. 


Cozens-Habdt,  L.J. — This  is  an  appeal  from 
a  decision  of  Byrne,  J.,  who  has  granted  an 
injunction  restraining  the  defendants  from 
infringing  a  registered  design.    On  the  8th  Nov. 

1901  Messrs.  Werner,  through  whom  the  plain- 
tiffs claim,  applied  for  letters-patent  for  improve- 
ments in  frames  for  motor  cycles  and  other 
vehicles.  The  provisional  specification  of  that 
date  contained  no  drawing  but  the  essential 
feature  of  the  invention  seems  to  have  been  to 
secure  a  space  or  opening  in  the  angle  formed  by 
the  lower  frame  member  and  saddle  tuba  in  which 
the  engine  could  ba  placed.  Ten  days  later,  that 
is  to  say  on  the  18th  Nov.  1901,  Messrs.  Werner 
registered  the  design  in  question.  On  the  8th  Aug. 

1902  their  complete  specification  was  filed,  and 
it  contained  a  plan  identical  with  the  registered 
design.  On  the  part  of  the  appallants,  three 
points  have  bean  raised :  (1)  It  is  said  that  the 
right  acquired  by  registration  of  the  design  on  the 
10th  Nov.  is  in  some  way  lost  or  affected  by  the 
grant  of  the  letters-patent  which,  when  granted, 
bore  date  the  8bh  Nov.  1901,  inasmuch  as 
protection  of  the  design  for  five  years  is  incon- 
sistent with  the  protection  they  acquired  by  the 
patent  for  fourteen  years  from  an  earlier  date.  I 
do  not  think  this  argument  can  prevail.  It 
seems  to  me  that  a  monopoly  right  was  acquired 
by  registering  the  design  on  the  18th  Nov.,  and 
that  this  right  was  in  no  way  prejudiced  or 
affected  by  the  application  in  the  final  specification 
of  this  registered  design  to  the  patent  article. 
The  patent  is  not  for  the  registered  design.  The 
patent  may  ba  used  or  infringed  in  many  ways 
not  involving  the  use  of  the  registered  design. 
The  plaintiffs  in  this  action  do  not  complain  of 
an  infringement  of  the  patent,  but  solely  of  an 
infringement  of  the  registered  design.  (2)  In  the 
second  place,  it  is  contended  that  the  design  is 
not  a  new  or  original  design  within  the  meaning 
of  the  Act  of  1883.  This  really  depends  upon  a 
comparison  between  the  registered  design  and 
Chappelle's  Motor  Bicycle,  a  print  of  which  was 
published  in  the  Motor  Car  Journal  of  the 
18th  July  1900.  At  first  I  was  impressed  by  the 
similarity  of  the  two,  but  on  consideration  I  think 
the  objection  ought  not  to  prevail.  No  doubt  it 
is  a  question  to  be  judged  upon  a  view  of  the  two, 
but  regard  mustba  had  to  the  fact  t.hateach'repre- 
sents  a  motor  cycle.  I  think  there  is  sufficient 
peculiarity  in  the  position  of  the  engine  in  the  lower 
part  of  the  plaintiffs'  drawing  to  distinguish  it 
from  Chappelle's.  I  do  not  attach  so  much 
importance  to  the  different  position  of  the  cross- 
bar, though  this  cannot  be  wholly  disregarded. 
Upon  the  whole,  I  see  no  sufficient  reason  for 
differing  from  the  decision  of  the  learned  judge 
in  the  court  below  on  this  point.  (3)  In  the  fihird 
place,  it  was  contended  that  by  reason  of  sect.  51 
of  the  Act  of  1883  the  plaintiffs  were  not  entitled 
to  an  injunction,  inasmuch  as,  after  action  brought 
and  before  trial,  cycles,  to  which  the  registered 
design  had  been  applied,  had  not  been  marked 
with  the  prescribed  mark  before  delivery  on  sale. 
This  point  was  not  raised  in  the  pleadings,  but  it 
arose  on  the  cross-examination  of  the  manager  and 
secretary  of  the  plaintiff  company.  It  is  suggested 
that  the  plaintiffs  registered  a  second  design  only 
colourably  differing  from  the  first  registered 
design  and  attached  the  second  number  only  to 
the  cycles  so  sold.  But  in  my  opinion  the  evi- 
dence is  not  safficient  to  prove  the  facts  alleged. 
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The  second  registered  design  was  not  pnt  in 
evidence  in  the  oonrt  below,  and  I  am  not  satisfied 
that  it  differs  from  the  first  only  in  colourable 
details.  No  proof  of  an  aotnal  sale  was  given, 
and  I  think  it  would  be  dangerous  to  allow  the 

SlaintiSs'  title,  if  otherwise  nnimpeachable,  to  be 
efeated  by  means  of  evidence  so  loose  and 
unsatisfactory.  In  my  opinion  this  appeal  most 
be  dismissed  with  costs. 

On  the  application  of  the  appellants'  oonnsel, 
who  intimated  that  the  appellants  might  desire  to 
appeal  to  the  Honse  of  Lords,  it  was  ordered  that 
the  costs  shoald  be  paid  on  the  naaal  under- 
taking by  the  solicitors  to  refund  them  in  case 
the  decision  should  be  reversed. 

Appeal  ditmieeed. 

Solicitors  for  the  appellants,  Ward,  Perkt,  and 
McKay. 

Solicitors  for  the  respondents,  John  B.  and  F. 
Purehaee. 


March  II,  14, 15, 16,  and  May  17,  1904. 

(Before   YAUQH'Air  Williams,  Stiblino,   and 

Cozgns-Habdy,  L.JJ.} 

Be  Rbis  :  Ex  parte  Clovoh.  (a) 

AFPXAL  FBOM  TBI!  EINO'S   BBKCH  DITIBION. 
IN   BAHKBUPTCT. 

Bankruptcy  —  Marriage  eeltlemeni  —  Hueband'i 
covenant  to  settle  cM  after-acquired  property 
except  btuinen  a*»et$  —  Validity  —  Notice  to 
tu^end  payment — Act  of  bankruptcy — 8ub$e- 

quent  trantfer  of  property  to  trtuteei  of  the 
eettlement — Title  of  trtutee  in  bankruptcy  — 
"  Becoming  bankrupt " — BiU  of  tale — Begiatra- 
tion — 13  Elix.  c.  5  —  Bankruptcy  Act  1883 
(46  <£■  47  Vict.  c.  52),  «s.  4,  sub-i.  1  (h),  43,  47, 
tub-i.  2,  49— Bi7;«  of  Sale  Act  1878  (41  &  42 
Viet.  c.  31),  ««,  4,  10— Bills  of  Sale  Act  1882 
(45  £  46  Viet.  e.  43),  «.  8. 

By  hie  marriage  settlement,  executed  in  1879,  A. 
covenanted  to  settle  aU  his  ({fier-acquired  pro- 
perty, both  real  and  personal,  except  business 
assets.  In  1880  he  was  adjudicated  a  bankrupt, 
but  he  obtained  his  discharge  in  1882. 

Jn  1901  he  purchased  a  house  and  furniture,  in 
which  he  lived  urith  his  wife  and  family.  Early 
in  1903  he  was  in  financial  difieuUiet,  and  on 
the  23rd  May  the  trustees  of  the  settlement  served 
a  written  notice  requiring  him  to  transfer  the 
house  and  furniture.  On  the  26th  May  he 
intimated  to  his  principal  creditors  that  he 
would  be  unable  to  meet  hit  liabilities  to  them. 
On  the  10th  Jane  he  conveyed  and  assigned  the 
house  and  furniture  to  the  trustees  by  two  deeds. 
On  the  15th  July  a  receiving  order  was  made 
against  him  on  an  act  of  bankruptcy  committed 
on  the  29th  June,  and  on  the  23rd  July  he  was 
adjudicated  a  bankrupt. 

Held,  that  the  intimation  by  the  debtor  to  his 
principal  creditors  on  the  26th  May  did  not 
amount  to  a  notice  of  suspension  of  paym,ent  to 
his  creditors  as  a  body,  and  wae  not  an  act  of 
bankruptcy  within  sect.  4,  sub-sect.  1  (h),  of  the 
Bankruptcy  Act  1883. 
^  He  Scott;  Ex  parte  Lewis  (74  L.  T.  Bep.  555; 
(1896)  1  Q.  B.  619)  and  Lord  Hill's  Trustee  v. 
Rowlands  (74  L.  T.  Bep.  556  ;  (1896)  2  Q.  B. 
124)  considered  and  applied. 

(a)  Beported  bj  £.  A.  Sc^aichIiBT,  Esq.,  B*rri«tar->t-Lftw. 


Decision  of  Wright,  J.  (90  L.  T.  Bep.  62)  reversed.   *■ 

Held  also,  that  the  marriage  setllemenrtBoi  nof 
void  under  13  Elie.  e.  5. 

Ex  parte  BoUand ;  Be  Clint  (29  L.  T.  Bep.  543 ;  -r 
L.  Bep.  17  Eq.  115)  overruled. 

Held  also,  that  the  covenant  to  settle  all  after-  I 
acquired  property  was  not  too  vague  and  general  I 
to  be  enforceable. 

Lewis  V.  Madocks  (8  Ves.  150;  17  Ves.  48)  and 
Hardey  v.  Green  (12  Beav.  182)  followed. 

Held  also,  that  the  covenant  was  not  released  by 
the  bat^ruptcy  of  the  debtor  in  1880  and  the 
discharge  in  1882  so  as  to  render  the  tuso  deed* 
of  conveyance  and  assignment  of  the  lOlh  June 
voluntary  and  void  under  sect.  47  of  the  Bank- 
ruptcy Act  1883. 

Oollyer  v.  Isaacs  (45  L.  T.  Bep.  567 ;  19  Ch.  Div.  v 
342)  and  Hardy  v.  Fothergill  (59  L.  T.  Bep.  4- 
273;  13  App.  Cas.  351)  distinguished. 

Held,  also,  that  the  assignment  of  the  10th  June 
was  a  "  marriage  settlement "  tcithin  sect.  4  of 
the  Bills  of  Sale  Act  1878,  and  did  not  require 
registration  under  that  Act. 

Wenman  v.  Lyon  (64  L.  T.  Bep.  88 ;  (1891)  1Q.B.  -♦ 
634,  on  appeal,  65  L.  T.  Bep.  136 ;  (1891)  2  Q.  B.   C 
192),  and  Courcier  v.  Badili  (27  Sol.  Jour.  276) 
followed. 

In  Sept  1879  a  debtor  named  Beis  executed  os 
the  occasion  of  his  marriage  a  deed  of  settlement 
whereby  he  s<<ttled  certain  furniture  and  other 
personal  property  upon  trusts  for  the  benefit  of 
his  wife  and  children ;  and  he  thereby  (amongst 
other  things)  covenanted  that  all  real  and  per- 
sonal property  except  business  assets)  to  which 
he  should  become  entitled  during  the  joint  lives 
of  himself  and  his  wife  should,  as  soon  as  circum- 
stances would  admit,  be  assured  by  him  to  the 
trustees  of  the  settlement  to  be  held  by  them  on 
the  trusts  therein-before  declared. 

At  the  time  of  his  marriage  the  debtor  was 
engaged  in  a  basiness  as  a  banker  and  bullion 
merchant,  which  proved  unsuccessful,  and  in  1880 
he  was  adjudicated  a  bankrupt,  but  he  received 
Ms  disohargs  in  1882. 

In  1894  he  fuled  for  some  50002.,  and  paid  a 
composition  ot  about  5«.  in  the  pound.  He  then 
started  as  an  outside  stock  and  share  broker. 

By  the  year  1901  he  had  made  profits  amounting- 
to  about  50,0002.,  and  he  then  Lnvested  some 
17,0002,  in  purchasing  and  furnishing  a  freehold 
house,  where  he  resided  with  his  wife  and  family. 

In  April  and  May  1903  the  debtor  found  him- 
self in  financial  difficulties  in  respect  of  Stock 
Exchange  operations,  and  was  doubtful  as  to  how 
hs  could  meet  the  settlement  which  was  to  take 
place  on  the  Stock  Exchange  at  the  end  of  May 
of  that  year. 

Accordingly  on  the  26th  May  he,  through  his 
solicitor,  intimated  to  some  of  his  principal  Stock 
Exchange  creditors  (who  were  his  only  unsecured 
creditors)  that  he  would  be  unable  to  discharge 
his  liabilities  to  them  on  the  29th  May,  which  was 
settlement  day  on  the  Stock  Exchange. 

He  did  this  in  order  that  they  might  exercise 
their  own  discretion  as  to  whether  or  not  they 
would  at  once  close  his  ajoounts  with  them. 

On  the  following  15th  July  a  receiving  order 
was  made  against  the  debtor  on  a  bankruptcy 
petition  presented  against  him  by  one  of  his 
Stock  Exchange  creditors,  grounded  on  a  judg- 
ment obtained  against  him  on  the  22nd  Jane  on 
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a  Boit  iasaed  against  him  on  the  29th  May  and 
on  an  act  ot  bankmptcy  oommitted  on  the  29th 
June. 

On  the  23rd  July  he  was  adjudicated  a  bank- 
rupt 

In  the  meantime — namely,  on  the  10th  June — 
the  debtor,  in  paranance  of  a  written  letter  served 
upon  him  on  the  jprevious  23rd  May  by  the 
tnutees  of  his  marriage  settlement,  by  two  deeds 
conveyed  and  assigned  to  them  the  house  and 
furniture  to  be  held  by  them  upon  the  trusts  of 
that  settlement. 

In  the  oiroamstanoes  the  trustee  in  bankruptcy 
allied  that  the  debtor  oommitted  an  act  of  bank- 
ruptcy on  the  26th  May,  and  that  his  title  related 
back  to  that  date. 

Accordingly,  he  applied  before  Wright,  J., 
ritting  in  bankruptcy,  to  set  aside  the  deeds  of 
the  lOth  June  1903,  of  the  house  and  furniture, 
on  the  ground  that  it  was  made  after  the  com- 
mencement of  the  debtor's  bankruptcy. 

The  question  turned  to  a  great  extent  on  the 
meaning  of  the  words  "  becoming  bankrupt "  in 
sect.  47,  sub- sect.  2,  of  the  Bankruptcy  Act  1883, 
which  enacts  that  "  any  covenant  or  contract 
made  in  consideration  ot  marriage  for  the  future 
settlement  on  or  for  the  settlor's  wife  or  children 
of  any  money  or  property  wherein  he  had  not  at 
the  date  of  his  marriage  any  estate  or  interest 
.  .  .  shall  on  his  becoming  bankrupt  before 
the  property  or  money  has  been  actually  trans- 
ferred or  paid  pursuant  to  the  contract  or  cove- 
nant be  void  against  the  trustee  in  the  bank- 
ruptcy." 

It  was  decided  by  the  learned  judge  (90  L.  T. 
Bep.  62)  on  the  evidence  that  the  debtor  had 
oommitted  an  act  of  bankruptcy  on  the  26th  May, 
and  that  the  words  "  becoming  bankrupt "  in 
Bub-seot.  2  of  sect.  47  must  be  construed  in  the 
light  of  sect.  43  of  the  Act.  That  being  so,  the 
debtor  was  deemed  to  have  become  bankrupt  on 
the  26th  May,  on  which  day  he  committed  an  act 
of  bankrupted  to  which  the  title  of  the  trustee 
related  back,  and  this  was  before  the  property  in 
question  had  been  actually  transferred  to  the 
settlement  trustees.  The  trustee  in  the  bank- 
ruptcy was,  therefore,  entitled  to  set  aside  the 
two  deeds  of  the  10th  June  1903. 

From  that  decision  the  trustees  of  the  settle- 
ment now  appealed. 

Horridge,  E.C.iand  Mvir  Jkfoeleensiefortheappel- 
lanta. — The  first  point  raised  by  this  appeal,  being 
that  upon  which  Wright,  J.  decided  the  case  in 
the  court  below,  is  whether  the  debtor  oommitted 
an  act  of  bankruptcy  on  the  26th  May  1903,  when 
he  gave  notice  to  some  of  his  creditors  that  he 
was  unable  to  pay  his  debts  in  full ;  and  that  he 
had  suspended  or  was  about  to  suspend  payment 
thereof.    See 

Crock  V.  UoTley,  65  L.  T.  Bep.  389;  (1891)  A.  C. 
316. 
We  rely  upon  the  passage  in  Lord  Selbome's 
opinion  in  that  case,  at  p.  320.  and  in  Lord 
Watson's,  at  p.  324  of  (1891)  A.  C.  As  to  that 
question,  Wright,  J.  held  that  the  deeds  executed 
by  the  debtor  in  June  1903,  pursuant  to  the  cove- 
nant  contained  in  his  marriage  settlement,  were 
void  under  sect.  47,  sub-sect.  2,  of  the  Bankruptcy 
Act  1883  as  against  the  debtor's  trustee  in  bank- 
ruptcy on  the  ground  that  he  had  "  become  buik- 
mpt,   an  act  of  bankruptcy  having  been  so  com- 


mitted by  him  on  the  26th  May  1903  under 
sect.  4,  suD-sect.  1  (h),  of  the  same  statute.  The 
conseqnence  was  that  the  deeds,  in  the  view  taken 
by  the  learned  judge,  were  executed  after  the 
commencement  of  tue  bankruptcy.  We  submit, 
nowever,  that  the,  notice  did  not  amount  to  a 
statement  by  the  debtor  that  he  intended  to  deal 
with  his  creditors  as  a  body.  There  was  no  such 
notice  of  an  intention  to  suspend  payment  as  to 
constitute  an  act  of  bankruptcy  within  the 
meaning  of  the  statute  as  explained  by  the 
authorities : 

Lord  HUl't  Truitee  v.  Ro\olandt,  74  L.  T.Itep.  556  ; 

(1896)  2  Q.  B.  124,  at  p.  129  ; 
Be  Beott ;  Ex  parte  Lewii,  74   L.  T.  B«p.  555 ; 

(1896)  1  Q.  B.  619,  at  pp.  623^. 

See  also 

Sa  parte  Attwater ;  Be  TurtMr,  35  L.  T.  Bep.  917 ; 
5Ch.Div.  27,atp.  30. 

The  question  is,  What  is  the  meaning  of  the 
words  "  becoming  bankrupt "  in  sect.  47,  sub- 
sect.  2  P  The  words  are  not  "  commencement  of 
the  bankruptcy,"  as  they  would  have  been  if  a  \ 
mere  act  of  bankruptcy  had  been  in  contempla- 
tion. We  submit  that  they  mean  "  being  adjudi- 
cated bankrupt."  A  debtor  does  not  "become 
bankrupt "  when  he  commits  an  act  of  bankruptcy. 
He  does  not  "  become  bankrupt "  until  an  order 
of  adjudication  is  made.  Even  a  receiving  order 
may  be  rescinded.  Therefore  the  proi)erty  was 
actually  transferred  before  the  debtor  became 
bankrupt  and  vested  in  the  appellants  as  the 
trustees  of  the  marriage  settlement.  But  at  any 
rate  the  furniture  had  long  before  the  26bh  May 
1903  been  brought  into  the  house  which  was  the 
matrimonial  domioil  and  was  in  the  joint  posses- 
sion and  actual  enjoyment  of  the  husband  and 
wife.  That  constituted  as  effectual  a  transfer  as 
was  possible  under  the  circumstances.  Posses- 
sion must  be  attributed  to  the  persons  in  whose 
enjoyment  the  furniture  was  : 

Be  Batterthwaite,  2  Muuon  53. 
They  referred  also  to 

Bwkniptoy  Aot  1883,  bi.  20,  49. 

Davit  V.  Howard,  24  Q.  B.  Oiv.  691 ; 

Sitin  V.  Pope,  86  L.  T.  B«p.  283;  (1902)  1  E.  B. 

595; 
Smith  V.  Topping,  5  B.  &  Ad.  674 ; 
Lyon  V.  Weldon,  2  Bing.  884. 

[Vauohan  Williams,  L.J.  referred  to  Holroyd 
V.  Marthall  (10  H.  of  L.  Gas.  191)  and  Be  Miller 
(83  L.  T.  Rep.  545 ;  (1901)  1  K.  B.  51).] 

Herbert  Beed,  K.O.  and  A.  J.  David  (with 
them  Adler)  for  the  respondent — The  distinction 
suggested  by  the  appellants  between  sects.  47 
and  49  comes  to  nothing,  although,  of  course, 
they  deal  with  different  subject-matters.  The 
appellants  cannot  rely  on  sect.  49,  because  the 
provisions  of  that  section  are  subject  to  sect  47. 
The  case  of  Crook  v.  Morley  (tUn  »up.),  citing 
Be  Lamb ;  Ex  parte  Oibion  and  BoUand  (55  L.  T. 
Bep.  817),  is  the  authority  which  is  gener^y 
referred  to  upon  this  question  whether  a  notice 
to  suspend  payment  of  debts  is  an  aot  of  bank- 
ruptcy under  sect.  4,  sub- sect  1  (h).  A  case  iu 
which  a  notice  to  creditors  of  intention  to  suspend 
payment  was  held  to  be  an  act  of  bankruptcy  waa 
Be  Bimonson  /  Sm  parte  BaU,  70  L.  T.  Bep.  32  ; 
(1894)  1  Q.  B.  433. 
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TFhe  words  "  become  bankrupt "  in  sect.  47,  snb- 
eeoL  2,  mast  be  taken  in  the  sense  in  which 
bnsineflB  men  would  attach  to  them,  and  mean 
the  commencement  of  the  bankruptcy.  The  title 
of  the  trustee  in  bankruptcy  relates  back  to  the 
date  of  the  commencement  of  the  bankruptcy 
when  the  debtor  committed  the  act  of  bank- 
ruptcy under  sect.  43 — that  is  to  say,  the  26th 
May  1903  in  the  present  case — which  was  prior 
to  the  "  actual  transfer  "  of  the  property  to  the 
trustees  of  the  marriage  settlement,  pursuant  to 
the  covenant  contained  in  that  settlement. 
Assuming,  however,  that  the  decision  of  the 
learned  judge  in  the  court  below  was  wrong  on 
this  point,  then  we  submit  that  the  execution  of 
the  deeds  conformably  with  the  covenant  by  the 
husband  in  the  marriage  settlement  was  void 
against  creditors  under  the  statute  of  Elizabeth 
(13  Eliz.  c.  5),  the  deeds  being  fraudulent  con- 
veyances. A  covenant  by  a  settlor  to  settle  all 
his  after-acquired  property  falls  within  the  prin- 
ciple of 

E»  parte  Bolland;  R»  Clint,  29  L.  T.  Bep.  543 ; 
L.  B«p.  17  Eq.  115. 

It  is  said  that  that  case  has  never  been  followed, 
but  it  certainly  has  never  been  dissented  from, 
distinguished,  or  doubted.  Other  authorities  on 
this  point  are 

Tailhy  v.  Official  Reeeivtr,  60  L.  T.  Bep.  162  ;  13 

App.  C>8.  523 ; 
Alton  V.  Harriton,  19  L.  T.  Bep.  1001 ;  L.  Bep.  4 

Ch.  App.  622 ; 
Ez  parte  MeBvmdie'$  Trutteei,  1  De  O.  M.  A  O. 

441. 

[Yaughan  Wiluams,L.J.  referred  to  CoUmMw 
T.  Penhall  (1  Sm.  &  Giff.  222).  Horridge,  K.O.— 
The  case  of  Fraser  v.  Thompton  (1  Giff.  49)  is 
the  last  on  the  point  which  was  decided  in 
Colombine  v.  Penhall  (ubi  eup.).']  There  is  a 
ehort  point  upon  which  the  court  can  dispose  of 
this  case,  and  that  is  that  the  covenant  to  settle 
all  his  after-acquired  property  was  released  by 
the  bankruptcy  of  the  husband  in  1880  and  his 
subsequent  discharge  in  1882,  the  trustees  ot  the 
settlement  not  having  proved  in  the  bankruptcy, 
with  the  result  that  the  deeds  of  1903  were 
rendered  voluntary  and  therefore  void  under 
sect.  47,  sub-seot.  1,  of  the  Bankruptcy  Act 
1883: 

CoUyer  v.  Isaac*,  45  L.  T.  Bep.  567  ;  19  Ch.  Div. 
342; 

Bardy  v.  Fothergill,  59  L.  T.  B«p.  273 ;  13  App. 
Cu.  351. 

There  is  likewise  the  case  of  Bobineon  v.  Ommaney 
(49  L.  T.  Rep.  19  ;  23  Ch.  Div.  285)  which,  how- 
ever, apparently  does  not  affect  the  decision  in 
those  cases.  Again,  are  not  these  deeds  of  the 
10th  June  1903  settlements  which  are  voluntary 
— that  is  to  say,  not  made  in  favour  of  a  "  pur- 
chaser." We  agree  that  in  1879  the  wife  was  in 
that  position,  but  on  the  10th  June  1903  the 
deeds  were  not  settlements  by  way  of  transfers  to 
a  purchaser.  They  referred,  also,  on  this  point 
to 

Be  Carter  and  Kenderdine't  Contract,  76  L.  T.  Bep. 
476;  (1897)  1  Ch.  776. 

Another  point  which  arises  upon  the  settlement 
itself  is  what  is  the  true  meaning  of  that  instru- 
ment. It  was  left  open  in  TaUby  v.  Official 
Receiver     ubi  avp.)   whether  an  assignment  as 


wide  as  this  is  would  be  invalid.    So  also  it  was 
left  open  in 

Re  Clarke !  Coombe  v.  Carter,  57  L.  T.  Bep.  823  ; 
36  Ch.  Div.  348. 
There  is  a  string  of  cases  ending  with  Clementt 
V.  Mathews  (11  Q.  B.  Div.  808),  of  which  Re 
D'Epineitil ;  Tadman  v.  D'Epineuil  (47  L.  T.  Rep. 
157  ;  20  Oh.  Div.  158)  is  one,  to  the  effect  that  it 
would  be  wrong  of  the  court  to  enforce  a  covenant 
of  this  description,  as  it  would  prevent  the  hus- 
band from  paying  his  debts  and  deprive  him  of 
the  means  of  subsistence.  We  submit,  further, 
that  the  husband's  covenant  is  so  vague  and 
general  that  it  cannot  be  enforced.  They  referred 
on  this  point  to 

Lewie  v.  Uadoelu,  8  Yes.  150  ;  17  Yes.  48. 
[Yauohan  Williams,  It  J.  referred  to  Hardey  ▼ 
Qreen  (12  Beav.  182).]  Then  as  to  the  exception 
of  the  business  assets  from  the  debtor's  covenant 
to  settle  his  after-acquired  property.  Does  that 
mean  assets  derived  from  the  deotor's  business  or 
assets  which  are  continued  to  be  employed  in 
that  business.  The  words  may  mean  assets 
which  are  liable  to  pa^  the  debts,  or  only  assets 
derived  from  the  busmess.  We  say  that  they 
mean  assets  which  would  in  the  event  of  the 
business  requiring  assets  be  used  to  pay  the  debts 
of  the  business.  [Vaughan  Williams,  L.J. — 
I  should  say  the  expression  means  assets  which  a 
man  would  not  have  if  not  employed  in  his  busi- 
ness.] A  last  point  arises  under  the  Bills  of 
Sale  Acts.  The  assignment  of  the  furniture  of 
the  10th  June  1903,  although  executed  in  pur- 
suance of  the  covenant  in  the  marriage  settle- 
ment of  1879,  was  not  registered  as  a  bill  of  sale. 
The  furniture,  therefore,  remained  in  the  "  appa- 
rent possession  "  of  the  debtor.  The  point  was 
decided  in  the  cases  ot  Re  Satterlhwaite  (ttbi 
sup.)  and  Ramaay  v.  Margrett  (70  L.  T.  Rep.  788 ; 
(1894)  2  Q.  B.  18).  Unless  registered  an  assign- 
ment of  personal  chattels  is  invalid  under  the 
Bills  of  Sale  Acts.  Omission  to  register  avoids 
the  assignment  of  the  10th  June  1903  of  the 
chattels  as  not  valid  nnder  the  Bills  of  Sale  Acts. 
The  rule  applies,  and  not  the  exception,  laid  down 
in  those  oases. 

Horridge  K.G.  in  reply. — As  to  the  validity  of 
the  marriage  settlement  at  common  law,  a  case 
in  which  Hardey  v.  <7reen  (ubi  sup.)  and  Lewi*  v. 
M<idoek$  (vbi  tup.)  were  cited  was 

Be  Turean,  59  L.  T.  Bep.  712;  40  Ch.  Div.  5. 
As  to  the  covenant  to  assign  after-aoquired  pro- 
perty, the  case  of  Esc  parte  Games ;   Re  Bamford 
(40  L.  T.  Rep.  789 ;  12  Ch.  Div.  314)  is  in  point. 
But  the   only  direct  authority  is  the    case  of 
Hardey  v.  Qreen  {ubi  tup.).    Then,  as  to  whether 
there  is  a  debt  provable  in  bankruptcy  the  case  of 
Be  Clarke ;  Coombe  y.  Carter  {ubi  tup.)  seems  to 
dispose  of  the  argument  of  the  respondent  upon 
this  point.    The  judgment  in  Couyer  v.  Itatu* 
{ubi  tup.)  also  assists  the  appellants  here.    A^in, 
the  case  of  Robinion  v.  Ommaney  {ubi  sup.)  is  a 
direct  authority  apart  from  Hardy  v.  FothergiU 
(u6t  *up.)  that  the  deed  of  the  lObh  June  1903 
would  not  be  void.    He  referred  also  to 
Courcter  v.  Bardilt,  27  Sol.  Joor.  276 ; 
Wentnan  v.  Lyon  and  Co.,  64  L.  T.  Bep.  88 ;  (1891) 
1  Q.  B.  634 ;  on  appeal,  65  L.  T.  Bep.  136 ;  (1891) 
2Q.B.  192; 
ILe  Holland ;  Qregg  v.  BMand,  86  L.  T.  Bep.  542 ; 
(1902)  2  Ch.  360. 


Digitized  by 


Google 


J«a.  7,  1905.] 


THE  LAW  TIMES. 


[Vol.  xci.— 595 


Ot.  of  App.J 


Be  Bus ;  Ex  parte  Glouoh. 


[Ot.  of  App. 


Herbert  Reed,  K.C.  replied  upon  the  further 
oases  cited,  and,  in  addition,  referred  to 

Buckvotll  v.  Norman,  78  L.  T.  Eep.  248 ;  (1898) 

1  Q.  B.  622  ; 
Beaton  t.  Lord  Deerhunt,  72  L.  T.  Bep.  453 ;  (1895) 

1  Q.  B.  853. 

Cur.  adv.  vtUt. 

May    17. — ^The    following    jadgments    were 
delivered : — 

Gozbns-Habst,  L.J.  read  his  judgment  first, 
as  follows : — This  is  an  appeal  from  the  order  of 
Wright,  J.  declaring  certain  deeds  exeoated  by  the 
bankrupt  in  Jnne  1903  pursuant  to  a  covenant 
contained  in  his  marriage  settlement  in  1879,  void 
under  sect.  47  (2)  of  the  Bankruptcy  Act  1883, 
as  against  the  trustee,  on  the  ground  that  he  had 
"  become  bankrupt " — i.e.,  had  committed  an  act 
of  bankruptcy — on  the  26th  May.     The  act  ot 
bankruptcy  relied  on  was  that  Beis  on  that  day 
gave  notice  to  his  Stock  Exchange  creditors  that 
be  had  suspended,  or  that  he  was  about  to  sue. 
pend,  payments  ot  his  debts — (see  sect.  4  (1)  {h) 
ot  the  Act).    Dow,  the  meaning  of  this  sub-sec- 
tion has  been  fully  explained  by  Yanghan  Wil- 
liams, L.J.  in  two  oases :  Be  Scott  (74  L.  T.  Bep. 
565 ;  (1896)  1.  Q.  B.  619)  and  Lord  Hill's  Trustee 
V.  Bowlands  (74  L.  T.  B.  556;  (1896)  2  Q.  B.  124). 
The  result  of  the  authorities  is  that  a  statement 
by  a  debtor  that  he  is  unable  to  pay  his  debts  in 
f  uU  is  not  by  itself  an  act  of  bankruptcy,  alUiongh 
it  may  be  such  if  it  amounts  to  a  statement  that 
he  intends  to  deal  with  his  creditors  as  a  body. 
The  transaction  of  the  26th  May  does  not,  in  my 
opinion,  fall  within  this  category.    Beis  and  his 
solicitor  gave  each  of  his  Stock  Exchange  cre- 
ditors, individually,  permission  at  once  to  close 
his  account,  which  they  could  not  have  done  with- 
out such    permission.     Each  broker  acted  for 
himself ;  each  brought  an  action  for  the  balance 
due.    I  cannot  regard  this  as  falling  within  the 
snb-sestion.    This  was  the  only  point  on  which 
Wright,  J.  gave  a  decision,  although  various  other 
points  were  argued  before  him  upon  which  it  was 
Dot  necessary  for    him   to    express  an  opinion. 
But,  as  we  are  differing  from  the  learned  judge, 
the  respondent  has  relied  before  us  upon  other 
grounds.    It  is  urged  that  the  covenant  by  the 
husband  in  the  marriage  settlement  of  1879  was 
first  void  under  the  statute  of  Elizabeth  against 
creditors ;  secondly,  that  it    was  so  vague  and 
general  that  the  court  ought  to  decline  to  grant 
specific  performance  of  it;  and,  thirdly,  that  it 
was  released  by  the  bankruptcy  of  the  husband  in 
1880,  with  the  result  that  the  deeds  of  June  1903 
were     voluntary     and     therefore     void     under 
sect.   47   (1).    In  order  to  succeed  upon  the  first 
contention — that   is,   that   the   deeds  were   void 
under  the  statute  of  Elizabeth  against  creditors 
^it  is  necessary  to  show  that  the  wife  was  party 
or  privy  to  the  fraud.    Of  this  there  is,  and  can 
be,  no  direct  evidence.    But  it  is  urged  that  the 
deed  itself,  to  which  she  is  a  party,  is  of  such  a 
nature  that  it  cannot  be  deemed  other  than  a 
fraudulent  deed.    The  decision  of  Bacon,  C.J.  in 
JEx  parte  Bolland  ;  Be  Clint  (29  L.  T.  Bep.  543  ; 
L.  Bep.  17  Eq.  115)  undoubtedly  supports  this 
▼iew.    But  in  my  opinion  that  decision  is  incon- 
sistent with  a  line  of  authorities,  of  which  Hardey 
V.  Green  (12  Beav.  182)  need  alone  be  referred  to. 
The  judgment  of  Lord  Langdale  in  that  case 
seems  to  me  to  establish  that  such  a  oovenant  is 


not,  on  the  face  of  it,  fraudulent.    Then,  as  to  the 
next  point — that  the  covenant  is  so   vague  and 
general  that  the  court  ought  to  decline  to  grant 
specific  performance  of  it^— I  think  the  husband's 
covenant    is    not   too  vague   and  general  to  be 
enforced.    Lord  Eldon  in  Lewis  v.   Madoeks  (8 
Yes.  150 ;  17  Yes.  48)  held  that  such  a  covenant, 
on  oonstrncMon,  must  attach  to  and  affect  capital 
only,  and  not  income,  unless  "  laid  up  as|oapital," 
and  that  the  court  ought  to  give  effect  to  the 
covenant.    Hardey  v.  Green  (ubi  sup.)  is  to  the 
same  effect.    As  to  to  the  third  point — that  the 
covenant  was  released  by  the  bankruptcy  of  the 
husband  in  1880,  with  the  result  that  the  deeds 
of  1903  were  voluntary,  and  therefore  void  under 
sect.  47  (1) — ^I  think  this  objection  cannot  prevaiL 
When  once  it  has  been  decided  that  the  covenant 
is  one    of    which    specific  performance  can  be 
obtained,  it  follows  that    the  rieht  to  specific 
performance  is  not  barred  by  the  bankruptcy. 
The  covenant  is  not  aaoillary  to  a  debt  which 
was  released  by  the    bankruptcy.      And   there 
is  no  evidence  of  any  breach  of  the  covenant 
before  the  bankruptcy   was   closed.      There  is 
nothing  in  Hardy  v.  Fothergill  (59  L.  T.  Bep. 
273 ;  13  App.  Oas.  331)  which  justifies  respon. 
dent's  contention  on  this  point.   Lastly,  an  objec- 
tion was  taken  to  the  assignment  of  the  tumitnra 
on  the  ground  that  the  deed  was  not  registered 
as  a  bill  of  sale,  and  that  the  furniture  remained 
in  the  apparent  ownership  of  the  bankrupt.    The 
only  act  of  bankruptcy  which  can  be  relied  on 
was  on  the  29th  June,  and  that  is  the  date  to 
which  the  title  of  the  trustee  relates.    Now,  a 
marriage  settlement  is  not  a  bill  of  sale  within 
thevdefinition  of  the  Bills  of  Sale  Acts ;  and  it  is 
urged  by  Mr.  Horridge  that  the  furniture  was 
bound  in  equity  by  the  covenant  in  the  marriage 
settlement  of  1879,  which  did  not  require  regis- 
tration, and  that  the  deed  of  the  10th  June  was 
only  for  the  purpose  of  completing  the  legal  title 
by  means  of  an  actual  transfer  of  the  property. 
There  has  not  been  any  transfer  of  the  furniture 
by  delivery  to  the  trustees.    They  must  rely  upon 
the  deed  of  the  10th  June  1903  as  to  transferring 
the    property   to   them.      The    question    arises 
whether  that  deed  is  a  marriage  settlement  within 
the  exception  in  sect.  4  of  the  Bills  ot  Sale  Act 
1878,  or  is  an  absolute  assignment  of  personal 
chattels  within  sect.  8  of  that  Act,  which  cannot 
be  the  foundation  of  a  title  as  against  the  trustee 
in  bankruptcy.    Now,  the  deed  of  the  10th  June 
may,  I  think,  be  fairly  regarded  as  forming  part 
of  the  marriage  settlement.    It  was  executed  in 
pursuance  of  a  oovenant  in  the  deed  of  1879,  and 
was  in  the  nature  of  a  further  assurance.    A 
post-nuptial  settlement  executed  in  pursuance  of 
an  ante-nuptial  agreement  falls  within  the  term 
"  marriage  settlement "  in  the  Bills  of  Sale  Act. 
This  is  the  conclusion  at  which  I  should  have 
arrived  apart  from    authority;   and  it  accords 
with  the  view  taken  by  the  Court  of  Appeal  in 
the  case  of  Courcier  v.  Bardili,  a  note  of  which 
is  found  in  27  Sol.  Jour.,  at  p,  276,  but  which 
is  not  fully  reported  anywhere  else.    The  result 
is  that  in    my  opinion  the  appellants   succeed 
both  as  to  the  leasehold  house  and  as  to  the 
chattels. 

Stislino,  L.J. — The  first  question  to  be  con- 
sidered in  this  case  is  whether  Mr.  Beis  com- 
mitted an  act  of  bankruptcy  on  the  26th  May 
1903.    Wright.  J.  finds  that  he  did,  the  act  being 
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that  he  g&yo  notice  to  his  oroditors,  or  some  of 
them,  that  he  was  about  to  suspend  payment  of 
his  debts,  that  beinff  an  act  of  bankmptoy  under 
sect.  4,  sub-seot.  (1)  {h)  of  the  Bankmptoy  Act  of 
1888.  It  is  my  misfortune  to  differ  from  the 
conclusion  at  which  Wright,  J.  arrived,  but  in 
that  respect  I  only  differ  from  him  on  the  ques- 
tion of  fact  which  he  decided,  and  I  do  not  quarrel 
with  any  of  the  law  which  he  laid  down  in  his 
judgment.  In  considering  the  meaning  of  the 
sub-seotion  with  which  we  have  to  deal  particu- 
larly, it  has  to  be  borne  in  mind  that  by  sub- 
seot.  (/)  of  sect.  4  it  is  an  act  of  bankruptcy  if 
there  is  filed  in  the  court  an  intention  of  an 
inability  on  the  part  of  the  debtor  to  pay  his 
debts.  Those  two  sub- sections  were  much  con- 
sidered by  the  House  of  Lords  in  the  case  of 
Crook  V.  Morley  (65  L.  T.  Bep.  389 ;  (1891)  A.  0. 
316).  Lord  Selbome,  in  addressing  the  House 
(at  p.  320  of  (1891)  A.  G.)  says:  "It  is  un- 
doubtedly possible  that  there  might  be  a  docu- 
ment  speaking  of  inability  to  pay  a  man's  debts 
in  such  a  context  and  in  such  a  manner  as  not  to 
imply  'that  he  had  suspended,  or  that  he  was 
about  to  suspend,  payment  of  his  debts.'  But, 
on  the  other  hand,  there  might  be  a  document  of 
which  the  language  might  amount  to  '  a  declara- 
tion of  his  inabUity  to  pay  his  debts,'  which, 
taking  it  with  all  its  circumstances  and  in  its 
context,  would  practically,  and  according  to  the 
common  sense  of  mankind,  be  a  '  notice  to  his 
creditors  that  he  had  suspended,  or  was  about  to 
suspend,  payment  of  his  debts.'"  In  the  same 
case  Lord  Watson  (at  p.  324  of  (1891)  A.  C.)  savs : 
"  A  declaration  of  his  inability  to  pay  his  deots 
may  be  made  by  a  debtor  to  one  or  more  of  his 
creditors,  in  terms  and  under  circumstances 
which  do  not  suggest  that  he  means  to  stop 
payment  of  his  debts  as  they  fall  due.  But  that 
such  a  declaration  may  be  couched  in  language 
which  clearly  implies  that  the  debtor  means  to 
pay  nobody  in  full,  and  to  place  his  assets  at  the 
disposal  of  his  creditors,  does  not  appear  to  me  to 
be  doubtful."  The  result  of  those  observations 
is  that  in  each  case  all  the  circumstances  must 
be  looked  at;  and  we  have  to  find,  beyond  a 
simple  declaration  of  inability  to  pay,  some  evi- 
dence of  an  intention  on  the  part  of  the  debtor 
to  suspend  payment  of  his  debts ;  that  is  to  say, 
to  abstain  from  paying  his  debts  as  they  fall  due, 
at  least  for  a  time.  Now,  in  the  present  case  Mr. 
Beis  was  an  outside  stockbroker  who  found  him- 
self in  difficulties  as  to  the  settlement  which  was 
to  take  place  on  the  Stock  Exchange  at  the  end 
of  Mny  1903.  He  consulted  a  solicitor,  and  that 
solicitor,  by  his  instructions,  saw  two  of  the 
largest  stock  Exchange  creditors  on  the  26th  May. 
This  was  the  day  on  which,  at  midday,  the  amount 
which  would  have  to  be  paid  by  Mr.  Beis  at  the 
settiement  would  be  ascertained.  But  that  amount 
would  not  be  actually  payable  till  the  20th  May. 
The  solicitor  informed  those  two  Stock  Exchaa^ 
creditors  that  Mr.  Bees  would  have  difficulty  in 
laying  them,  they  bein^  large  creditors,  on  the 
9th  May.  He  informed  them  that  he  had  Mr. 
Beis's  authority  to  give  power,  if  they  saw  fit,  to 
close  the  accounts  between  them  and  Mr.  Beis 
before  the  29th  May ;  a  step  which  might  be  for 
the  benefit  of  the  Stock  Exchange  creditors,  and 
which  he  was  willing  they  should  take  if  they 
saw  fit  so  to  do.  They  agreed  to  avail  them- 
selves of  this  permission,  but  one  of  them  said 
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to  the  solicitor  that  if  there  were  any  other 
Stock  Exchange  creditors  they  ought  to  have 
the  same  liberty.  Thereupon  the  solicitor  under* 
took  to  communicate  a  like  liberty  to  the  other 
Stock  Exchange  creditors,  who  were  not  creditors 
to  nearly  the  same  extent  as  the  two  with  whom 
he  was  dealing ;  and  he  did  in  point  of  fact  com- 
municate with  them  that  they  were  at  liberty  to 
dose  their  accounts  in  the  same  way  as  the  two 
largest  creditors.  Besides  those  Stock  Exchange 
creditors  there  were  others — two  at  least,  and  one 
of  them  of  considerable  importance — namely,  his 
bankers — and  no  reference  was  made  as  to  any 
dealing  with  them  whatever.  In  these  circum- 
stances I  am  unable  to  agree  with  Wright,  J. 
that  the  debtor  did  give  notice  to  his  cnaditors 
that  he  had  suspended,  or  was  about  to  susp^d, 
payment  of  his  debts.  Certainly  he  did  nothing 
wluoh  would  indicate  an  intontion  on  his  part  to 
place  his  assets  entirely  at  the  disposal  of  his 
creditors,  or  to  preclude  himself  from  dealing  as 
he  might  think  fit  with  others,  with  whom  no 
communication  appears  to  have  been  made,  nor, 
I  think,  with  the  Stock  Exchange  creditors.  For 
these  reasons  I  am  imable  to  agree  with  the 
conidusion  of  fact  at  which  Wright,  J.  arrived. 
The  next  point  which  I  have  to  consider  is  this, 
whether  Mr.  Beis  was  released  from  the  covenant 
in  his  marriage  settiement  by  the  previous  bank- 
mptoy. The  marriage  settlemenb  was  executed 
in  Sept.  1879.  Mr.  Beis  became  bankrupt  in 
1830,  and  he  received  his  discharge  in  1882.  At 
that  time,  so  far  as  appeared,  Mr.  Beis  had  not 
acquired  any  property  within  the  covenant  in  the 
marriage  settlement ;  there  was  no  proof  by  the 
trustees  of  the  settlement  in  the  bankruptcy. 
But  it  is  said  that  the  liability  of  Mr.  Beis  under 
the  covenant  was  provable  m  the  baakmptey, 
and  oonsequenUy  that  the  bankmpt  was  released 
from  it  by  the  order  of  discharge.  At  the  time 
in  question  the  Bankruptoy  Act  in  force  was  that 
of  1869,  the  material  sections  of  which  are 
sects.  12,  31,  and  49.  The  material  provisions  of 
those  sections  are  incorporated  in  the  present 
Act  of  1883.  Now  those  sections  were  considered 
in  two  cases — ^namely,  CoUyer  v.  Ziaoci  (46  L.  T. 
Bep.  567;  19  Oh.  Div.  342)  by  the  Oourt  of 
Appeal  and  Hardy  v.  FothergiU  (59  L.  T.  B^> 
273;  13  App.  Gas.  351)  in  the  House  of  Lords. 
In  Collyer  v.  I»aaei  {vM  «ttp.)  the  case  to  be 
considered  was  one  in  which  there  was  given  as 
the  security  for  the  debt  an  assignment  of  future 
chattels.  The  debtor  became  bankrupt,  and 
after  the  bankruptoy  and  the  order  of  discharge 
he  acquired  chattels  which  answered  the  descrip- 
tion m  the  security.  But  the  creditor  did  not 
prove  this  debt  in  the  bankruptcy,  and  it  was 
held  that  the  security,  so  far  aa  affected  his 
future  chattels,  was  discharged  by  the  bank- 
ruptoy.  It  is  obvious  that  the  case  there  was 
entirely  different  from  the  present  case,  in  which 
we  have  to  deal  with  a  covenant  in  a  marriage 
settiement  for  the  settiement  of  after-acquired 

Jropert^.  The  Master  of  the  Bolls,  Sir  George 
essel,  in  giving  his  judgment  in  that  case,  care- 
fully guarded  himself  against  saying  that  what 
was  decided  in  that  case  would  apply  to  the  case 
of  a  marriage  settiement  oonteining  a  covenant 
to  settie  after-acquired  property,  saying  that 
when  you  have  a  debt  and  a  covenant  to  secure 
that  debt  in  a  particular  way  it  would  be  & 
strange   result  if   it  barred  the  debt  and  not 
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the  ancillary  covenant.  In  the  ease  ot  Hardy 
T.  FothergiU  (ubi  $up.)  the  qaestion  again  was 
ot  an  entirely  ditterent  nature.  The  ques- 
tion related  to  the  liability  of  the  assignee 
of  a  lease  for  a  term  of  years  who  had 
covenanted  to  indemnify  the  lessee  against 
damases  for  breach  of  the  corenants.  In  that 
case  it  was  held  that  the  claim  of  the  lessee  was 
barred  under  sect.  49  of  the  Bankruptcy  Act  1869, 
the  effect  of  seot.  31  being  to  make  the  assignee's 
future  and  contingent  liability  on  his  covenant 
to  indemnify  a  debt  provable  in  the  bankruptcy 
unless  an  order  ot  court  declared  it  to  be  a  lia- 
bility incapable  of  being  fairly  estimated.  In 
advising  the  House  of  Lords,  Lord  Selbome  says 
(at  p.  360  of  13  App.  Caa.)  this :  "  There  may  be 
contracts,  such,  for  example,  as  a  promise  to 
marry  (not  broken),  or  a  covenant  not  to  molest, 
or  not  to  carry  on  a  particular  trade  within  cer- 
tain limits,  &c.,  which  on  a  fair  interpretation  of 
these  words  ought  to  be  excluded  as  having  a 
different  object  from  the  payment  of  money  in 
any  contingency ;  although  if  they  were  broken 
a  jury  might  award  damages  for  their  breaoh. 
I  must  guard  myself  against  being  supposed  to 
lay  down  any  rule  applicable  to  oases  of  that 
kind,  or  to  any  others  in  which  an  injunction  or 
specific  perforoiance  would  be  the  most  proper 
remedy."  These  observations  of  Sir  George 
Jessel,  M.B.  in  Collyer  v.  leaaes  (u6i  tup.)  and  of 
Lord  Selbome  in  Hardy  v.  FothergiU  (ubi  sup.) 
of  course  do  not  amount  to  decisions  ;  but  I 
think  that  they  aiford  guidance  in  the  decision  of 
the  present  case.  In  my  judgment  the  covenant 
in  the  present  ca«e  is  one  in  which  specific  per- 
formance is  the  appropriate  remedy,  and  that  it 
ought  not  to  be  held  barred  by  the  order  of  dis- 
charge in  the  first  bankruptcy.  The  next  point  to 
be  considered  is  whether  tbe  covenant  is  too  vague 
or  too  wide  to  be  capable  of  specific  performance 
in  a  court  of  equity.  On  this  we  have  the 
guidance,  as  it  appears  to  me,  of  clear  authority. 
In  the  case  of  Leiois  v.  Madoeks  (8  Yes.  150)  there 
was  a  covenant  in  a  marriage  settlement  on  the 
pturt  of  the  husband  that  he  would  "  by  deed  or 
will  convey,  give,  devise,  and  assure  all  and  sin- 
gula]; his  ready  money,  goods,  chattels,  personal 
estate,  and  effects,  to  and  for  the  use  and  behoof 
of  him,  the  said  Richard  Madoeks,  and  Ann  his 
said  intended  wife  and  the  survivor  of  them  for 
ever  "  upon  certain  trusts.  Lord  Eldon  decreed 
specific  performance  of  that  contract  after  the 
death  of  the  husband.  The  form  of  the  judgment 
is  stated  at  the  end  of  the  report  (p.  158),  and  it 
began  with  a  declaration  that  the  personal  estate 
of  which  the  husband  was  possessed  during  the 
coverture  was  liable  nnder  the  contract.  In  a 
subsequent  case  of  Hardey  v.  Qreen  (12  Beav. 
182),  Lord  Langdaie  held  that  property  coming  to 
a  husband  after  marriage  was  bound  by  a  stipu- 
lation contained  in  articles  executed  previous  to 
tbe  marriage  "  by  which  the  husband  and  wife 
agreed  that  all  property,  estate,  and  effects  to 
wnich  the  husband  or  wife  might  thereafter 
become  entitled  should  be  settled  to  such  uses  as 
the  wife  should  appoint,  and  in  default  on  trusts 
for  the  husband,  wife,  and  children."  The  decree 
gave  specific  performance  of  the  stipulation  in 
the  articles.  Those  cases  have  never  been  over- 
ruled, and  they  form  strong  authority  in  favour 
ot  the  proposition  that  the  lang^a^  of  the  cove- 
nant with  which  we  have  to  deal  in  the  present 


case  is  not  too  vague  to  be  binding.  If  anything 
more  is  required,  I  should  desire  to  refer  to  the 
judgment  of  Bowen,  L.J.  in  Be  Clarke ;  Coomhe 
V.  Carter  (57  L.  T.  Rep.  823 ;  36  Oh.  Div.  348,  at 
p.  355)  and  the  observations  of  Lord  Maonaghten 
on  that  case  in  Tailby  v,  Ofidal  Beceiver  (60 
L.  T.  Rep.  162;  13  App.  Gas.  523,  at  pp.  550, 
551).  But  a  further  objection  was  made  that  the 
covenant  was  so  wide  that  it  would  be  wrong  of 
the  court  to  enforce  it  on  the  ground  that  it 
fully  carried  into  effect  it  would  prevent  the  hus- 
band from  paying  his  debts  and  deprive  him  ot 
tbe  means  of  subsistence.  On  that  the  ob- 
servations of  Cotton,  L.J.  in  the  case  ot 
Be  Clarke ;  Coombe  v.  Carter  (at  p.  352  ot 
36  Oh.  Div.)  and  Be  Turcan  (59  L.  T.  Rep.  712 : 
40  Gh.  Div.  5)  were  referred  to.  Now,  to  tliis 
objection  there  appear  to  me  to  be  two  answers  : 
first,  from  the  covenant  in  the  marriage  settle- 
ment in  tbe  present  case,  the  business  assets  ot 
husband  are  expressly  excepted,  and  that  appears 
to  me  to  constitute  a  substantial  exception. 
Secondly,  if  there  were  no  such  exception  it  would 
still  seem  to  me  that  the  same  case  of  Lewis  v. 
Madoeks  (ubi  sup.),  at  a  subsequent  stage,  is  an 
authority  for  holding  that  such  a  covenant  is  not 
to  be  so  construed  as  to  prevent  the  husband 
from  paying  his  debts  and  maintaining  his  family. 
Lewis  V.  Madoeks  (subi  sun.)  came  on  for  further 
consideration,  and  the  decision  of  Lord  Eldon  at 
that  stage  is  also  reported  (17  Ves.  48).  In  the 
course  of  the  argument  (according  to  the  state- 
ment on  p.  55  of  17  Yes.)  Lord  Eldon  said  that 
"  he  could  not  adopt  the  construction  that  annual 
produce,  for  instance,  dividends  of  stock,  was 
property  acquired  during  the  coverture  in  the 
sense  of  this  bond  ;  except  only  to  the  extent  in 
which  the  husband  himself  might  think  proper  to 
lay  up  that  produce  as  capital,  otherwise  they 
would  not  be  at  liberty  to  spend  a  shilling ;  but 
in  providing  for  their  maintenance  and  comfort 
they  could  not  go  beyond  income."  For  these 
reasons  I  think  that  effect  ought  not  to  be  given 
to  this  objection.  Next  it  was  urged  that  the 
covenant  was  void  under  the  statute  of  Elizabeth 
(13  Eliz.  c.  5).  As  a  general  rule  a  marriage 
settlement  cannot  be  set  aside  as  a  fraud  on 
creditors  of  the  husband,  unless  evidence  is 
given  that  the  wife  was  party  to  the  fraud  :  (see 
Kevan  v.  Crawford  (6  C5h.  Div.  29).  No  such 
evidence  was  adduced  in  the  present  case.  It  was 
said,  however,  that  the  wife  must  be  taken  to 
have  known  the  terms  of  the  settlement,  and  that 
those  terms  were,  on  the  face  of  them,  in  the 
language  of  the  Lord  Justice  in  Ex  parte 
McBumie's  Trwtees  (IDe  G.  M.  &  G.  441)  grossly 
out  of  proportion  to  the  station  and  circum- 
stances of  the  husband,  or  so  extravagant  as  that 
they  ought  to  awaken  inquiry.  I  am  unable  to 
come  to  that  conclusion.  On  this  part  ot  the 
case  Hardey  v.  Qreen  (ubi  sup.),  already  referred 
to,  is  a  direct  authority.  The  case  of  Ex  parte 
Bolland;  Be  Clint  (27  L.  T.  Rep.  543;  L.  Rep. 
17  Ej.  115)  which  was  much  relied  upon  on 
behali  of  the  creditors,  if  rightly  decided,  is  dis- 
tinguishable, for  there  the  covenant  extended  to 
all  after-acquired  property  of  the  husband,  while 
here,  as  I  have  already  pointed  out,  the  business 
assets  constitute  an  exception.  Last  of  all  it  was 
urged  that  there  had  been  no  actual  transfer 
pursuant  to  the  contract  before  the  commence- 
ment of  the  bankruptcy  under  sect.  47,  sub-sect.  2, 
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of  the  Bankraptoy  Act  1883.  In  the  present 
case  the  bankrupt,  in  pursuance  of  the  written 
notice  served  on  him  on  the  23rd  May  1903  hj 
the  trustees  of  the  settlement,  exeonted  on  the 
10th  June  1903,  before  the  commencement  of  the 
bankruptcy,  two  deeds,  by  one  of  which  the 
house  was  conyeyed  to  the  truateea,  and  by  the 
other  the  fomitare  in  that  house  was  assigned  to 
them — in  both  cases  npon  the  trusts  of  the  settle- 
ment. No  question  was  raised  as  to  the  convey- 
ance of  the  house  being  an  actual  transfer  suffi- 
cient to  prevent  the  operation  of  sect.  47,  sub- 
sect.  2  of  the  Act  of  1883.  But  it  is  contended 
that  the  assignment  of  the  furniture  is  a  bill  of 
sale  within  the  meaning  of  the  Bills  of  Sale  Act 
1878,  and  is  void  against  the  trustee  in  bank- 
ruptcy under  sect.  8  of  the  Amendment  Act 
of  1882,  by  reason  of  its  not  having  been 
registered  in  accordance  with  sect.  10  of  the  Act 
of  1878.  To  this  it  is  answered  that  by  sect.  4  of 
the  Act  of  1878  marriage  settlements  are  excepted 
from  the  operation  of  th««  Bills  of  Sale  Act,  and 
that  the  assignment  of  the  10th  June  1903  is  a 
marriage  settlement  within  the  meaning  of 
the  exception.  I  think  that  this  is  a  valid 
answer  to  the  objection.  Unquestionably  a  wide 
meaning  has  been  given  to  the  expression  "  mar- 
riage settlement"  in  these  Acts.  Thus  it  was 
held  in  Wenmam  v.  Lyon  (64  L.  T.  Hep.  88; 
(1891)  1 Q.  B.  634) ;  on  appeal,  65  L.  T.  Bep.  136 ; 
(1891)  2  Q.  B.  192),  by  the  Divisional  Court  and 
by  the  Court  ot  Appeal,  that  an  pgreement  for  a 
marriage  settlement  which  provided  for  the  exe- 
cntion  by  a  subsequent  assignment  to  trustees  of 
certain  property  of  the  intended  husband  was 
such  a  marriage  settlement,  and  was  effectual  to 
protect  the  property  against  the  trustee  in  the 
nnsband's  bankruptcy,  although  the  agreement 
was  registered,  and  no  assignment  to  the  trustees 
was  ever  execnted.  In  Uowreier  t.  Bardili  (27 
Sol.  Joar.  276)  it  was  also  held  by  the  Divisional 
Court  and  by  the  Court  of  Appeal  that  a  post- 
nnptial  assignment  in  pursuance  of  an  ante- 
nuptial settlement  was  within  the  exception  of 
the  enactment  of  1878  and  did  not  require  regis- 
tration. In  my  opinion  the  principle  of  those 
decisions  applies.  The  assignment  of  the  10th 
June  1903  was  a  "  marriage  settlement "  within 
the  exception  in  the  Bills  of  Side  Act  1878  and 
did  not  require  registration,  and  the  objection 
founded  upon  the  point  of  registration  appears 
to  me  to  fad.  I  think,  therefore,  that  the  appeal 
ou^t  to  be  allowed. 

VAUOHAN  Williams,  L.J. — I  have  had  the 
advantage  not  only  of  reading  the  judgment  of 
Cozens-Hardy,  L.J.,  but  of  having  had  communi- 
cated to  me  the  views  of  Stirling,  L.  J.  in  this  case ; 
and  that  being  so  I  did  not  consider  that  I  should 
be  doing  any  good  service  to  the  law  in  merely 
multiplying  judgments  which  were  intended  to 
say  the  same  thing  as  other  judgments  had 
already  said.  I  feel  that  the  judgments  of 
Cozens-Hardy  and  Stirling,  L.  JJ.  have  covered 
the  whole  ground.  I  propose,  therefore,  to  say 
very  little.  First,  I  propose  to  say,  out  of  respect 
for  Wright,  J.,  that  I  entirely  agree  in  the  view 
of  Stirling,  LJT.,  that  there  is  nothing  in  our 
judgments  to-day  which  interferes  with  any  pro- 
position of  law  which  was  laid  down  by  Wright,  J. 
All  that  we  are  doing  to-day  is  differing  from 
Wright,  J.  as  to  a  conclusion  in  fact.  Wright,  J. 
came  to  the  conclusion  that  the  solicitor  who  was 


acting  on  behalf  of  the  bankrupt,  Mr.  B«i8,  was 
making  a  commnnioataon  which  was  intended  as  a 
communication  having  reference  to  all  his  credi- 
tors— a  communication  that  he  intended  to  sus- 
pend payment — a  communication  of  such  a 
character  that  if  he  had  made  that  statement 
the  bankrupt  would  have  been  guilty  of  a  breach 
of  faith  if  he  had,  after  making  that  statement, 
made  any  arrangement  with  any  partioolar 
creditor  for  the  discharge  of  his  debt.  I  have 
come  to  a  different  conclusion  in  fact.  I  have 
come  to  the  conclusion  that  all  that  the  solicitor 
was  doing  on  behalf  of  the  bankrupt  when  he 
made  the  communication  to  the  two  larger  Stock 
Exchange  creditors,  was  to  negotiate  with  those 
particular  creditors  as  regards  their  particular 
debts.  He  agreed  that  they  should  be  entitled 
to  do  that  which  they  could  not  have  done  withoot 
his  consent,  that  is,  to  close  the  accounts.  Upon 
that  point  I  have  no  more  to  say.  I  do  propose, 
however,  to  say  a  few  words  as  to  two  of  the 
many  points  which  were  raised  in  this  case.  But 
before  I  do  so  I  should  like  to  say  at  once  a  word 
in  respect  of  the  case  of  Ex  parte  BoUand ;  Be 
Clint  (29  L.  T.  Bep.  543;  L.  Bep.  17  Eq.  115). 
Although  I  do  not  know  that  I  have  really  any- 
thing to  add  to  what  Stirling,  L.J.  has  said  about 
it.  That  case  of  Ex  parte  BoUand ;  Be  Clint 
{uhi  rup.),  I  can  say  of  my  own  personal  know- 
ledge and  experience  as  a  bankruptcy  judge,  is  a 
case  which  has  been  frequently  dealt  with.  I 
think  that  hereafter  the  case  of  Exparte  BoUand ; 
Be  Clint  {ubi  lup.)  ought  not  to  be  treated  as  a 
standing  authority.  I  am  quite  well  aware  that 
there  is  a  distinction  as  to  the  wideness  of 
the  property  covered  being  much  wider  in  the 
case  of  Ex  parte  BoUand ;  Be  Clint  {ubi  (wp.) 
than  it  is  in  the  present  case  and  that  one  might 
decide  the  present  case  without  impugning  at  all 
the  authority  of  Ex  parte  BoUand ;  Be  Clint  (ubi 
tup.)  on  the  ground  of  these  differences  that  have 
been  referred  to.  But  speaking  for  myself,  I 
repeat  that  I  prefer  to  say  that  I  do  not  think 
that  Ex  parte  BoUand ;  Be  Clint  (ubi  sup.)  ought 
any  longer  to  be  regarded  as  a  standing  authority. 
Having  said  that,  there  are  two  points  npon  which 
I  mean  to  say  a  few  words.  First,  the  point  as 
to  the  effect  upon  the  marriage  settlement  of  the 
prior  bankruptcy,  and,  secondly,  upon  the  poinfc 
of  the  necessity  for  registration  of  the  formal 
instrument  of  assignment  which  followed  the 
original  marriage  settiement.  Now,  with  regard 
to  the  first  of  these  points,  the  facts  are  simply 
these  :  Mr.  Beis  made  a  marriage  settlement  in 
1879,  a  marriage  settiement  as  to  which  I  may 
mention  in  passing  that  to  my  mind  it  is  impos< 
sible  with  regard  to  that  marriage  settlement  to 
suggest  that  the  execution  of  it  involved  any 
intention  by  Mr.  Beis  to  defeat  and  delay  cre- 
ditors BO  as  to  bring  the  case  within  the  operation 
of  the  statute  ot  Elizabeth  (13  Eliz.  o.  5).  That 
marriage  settiement  contained  a  covenant  very 
wide  in  its  terms  with  regard  to  the  future 
property  of  the  bankrupt,  not  the  whole  of 
his  future  property,  but  future  property,  to 
put  it  shortly,  to  the  exclusion  of  his  business 
assets.  SubsequenUy  to  1879  Mr.  Beis— I  tiiink 
it  was  in  1880,  but  the  exact  date  does 
not  much  matter — became  bankrupt.    The  sug- 

festion  made  is  this,  that  the  effect  of  that  firat 
ankruptOT  was  to  relieve  Mr.  Beis,  the  bankrupt, 
for  ever  from  the  obligation  in  that  marriage 
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setUement  and  that  oorenaat.  Of  ooune  if  that 
were  so  the  result  would  be  that  thera  wo  aid  be 
no  inatrament  in  the  field  of  operation  under 
which  it  could  be  said  that  as  the  husband  from 
time  to  time  acquired  property  other  than  his 
business  assets,  such  property  would  in  equity 

faas  to  the  trustees  of  this  marriage  settlement, 
really  should  not  have  mentioned  this  point  at 
all — seeing  that  I  entirely  agree  with  the  obser- 
vations that  have  been  madia  by  my  brethren 
about  it — if  it  were  not  for  the  fact  that  this  is  a 
new  point  as  to  which  there  is  no  positive  autho- 
rity whatsoever.  There  is  the  passage  in  the 
iadgment  of  Sir  Greorge  Jessel,  M.R.  in  CoUyer  v. 
Iiaaea  (45  L.  T.  Bep.  567 ;  19  Oh.  Div.  342)  to 
which  Stirling,  L.J.  referred;  and  there  is  also 
the  passage  in  the  judgment  of  Lord  Selbome  in 
Hardy  v.>oifcer««  (59  L.  T.  Rep.  273;  13  App. 
Oas.  351,  at  p.  360).  I  do  not  propose  to  go  into 
those  two  passages  in  detaJL  They  have  been 
read.  It  is  sufScinnt  to  say  of  those  passages 
that  they  certainly  show  that  neither  of  those 
learned  judges  was  then  prepared  to  afBrm 
the  proposition  that  the  bankruptcy  and  dis- 
charge of  the  husband,  after  a  marriage  settle- 
ment like  this,  would  discharge  him  from  all 
obligations  under  a  marriage  settlement.  But 
I  do  propose  to  read  two  or  three  earlier  words 
from  the  same  passage  to  which  Stirling,  L.J. 
referred  in  the  advice  given  by  Lord  Selbome  to 
the  House  of  Lords.  It  is  a  passage  also  upon 
p.  360  of  13  App.  Cas.  After  quotins  the  words 
of  the  Act  of  1869,  which,  so  far  as  this  point  is 
concerned,  do  not  differ  from  the  words  of  the 
present  Act  of  1883,  Lord  Selbome,  reading 
those  words,  says :  "  '  All  debts  and  liabilities, 
present  or  future,  certain  or  contingent,  to  which 
the  bankrupt  is  subject  at  the  date  of  the  order 
ot  adjadioation '  are  to  be  deemed  debts  provable 
in  bankruptcy."  Now  come  the  important  words : 
"  and  the  word  '  liability '  is,  for  the  purposes  of 
the  Act,  defined  as  including  '  any  obligation  or 
possibility  of  an  obligation  to  pay  money  or 
money's  worth  on  the  breach  of  any  express  or 
implied  covenant,  contract,  M^reement,  or  under- 
taking, whether  such  breach  does  or  does  not 
oconr,  or  is  or  is  not  likely  to  occur  or  capable  of 
occurring  before  the  close  of  the  bankruptcy, 
and  generally  any  express  or  implied  engage- 
ment, agreement,  or  undertaking  to  pay,  or 
capable  of  resulting  in  the  payment  of  money  or 
money's  worth,  whether  such  payment  be,  as 
respects  amount,  fixed  or  unliquidated ;  as 
respects  time,  present  or  future,  certain  or  depen- 
dent on  any  one  contingency  or  on  two  or  more 
contingencies ;  as  to  mode  of  valuation ;  capable 
of  being  ascertained  by  fixed  rules,  or  assessable 
only  by  a  jury  or  as  a  matter  of  opinion.'" 
Having  quoted  those  words,  then  Lord  Selbome 
proceeds:  "There  may  be  contracts,  such,  for 
example,  as  a  promise  to  marry  (not  broken)  or  a 
covenant  not  to  molest,  or  not  to  cany  on  a  particu- 
lar trade  within  certain  limits,  &o.,  which  on  a  fair 
interpretation  of  these  words  ought  to  be  excluded 
as  having  a  different  object  from  the  payment  of 
money  in  any  conting;enoy,  although  if  they  were 
broken  a  jury  might  award  damages  for  their 
breach."  It  wiU  be  observed  that  amongst  these 
contracts  which  Lor  d  Selbome  suggests  might  upon 
a  fair  reading  of  the  construction  of  the  definition 
which  I  have  read  from  the  Act  of  Parliament, 
be  excluded  from  it,  there  are  not  only  negative 


oovenants,  but  there  is  in  one  example  certainly, 
a  positive  contract,  as  a  promise  to  marry  not 
broken.  In  ooncarring,  as  I  do  entirely,  with  the 
judgments  of  my  brethren  upon  this  point,  I  wish 
to  say  shortly  that  the  ground  upon  which  I 
concur  is  that  in  my  judgment  the  marriage 
settlement  does  not  fall  within  this  definition  of 
liability.  It  is  a  contract  which  has  been  made 
with  a  different  object  from  the  payment  of 
money  in  any  contmgency.  I  wish  to  add,  by 
way  of  caution,  that  no  amount  of  difficulty  in 
the  estimate  of  the  value  would  justify  the  exclu- 
sion in  this  court  of  a  proof  of  debt,  because,  in 
my  judgment,  the  plain  words  of  the  statute 
show  tfa^t,  if  once  the  debt  or  liability,  as  the 
case  may  be,  is  shown  to  come  within  the  defini- 
tion, the  only  court  which  can  exclude  that  debt 
from  the  operation  of  bankruptcy  and  its  conse- 
quent discharge  in  freeing  tne  debtor  is  the 
Oourt  of  Bankruptcy,  and  the  Court  of  Bank- 
ruptcy dealing  with  the  particular  bankruptcy 
which  has  occurred.  Therefore  in  this  case  it 
would  not  make  the  very  slightest  difFerence 
that  the  debtor,  Mr.  Reis,  was  the  same  in  the  1880 
bankruptcy  as  he  is  in  the  1903  bankruptcy.  This 
court  woald  not  have  jurisdiction  now  to  declare 
the  value  of  the  debt  or  liability  incapable  of 
estimate.  The  ground  upon  which  I  have  come 
to  the  conclusion  that  thu  liability  of  the  bank- 
rupt under  this  marriage  settlement  is  not  dis- 
charged by  the  earlier  bankruptcy  is  because, 
in  my  judgment,  it  does  not  fall  within  the 
definition  of  "  liability  "  which  I  have  read.  As  to 
this  point,  I  may  say,  in  passing,  that  Wright,  J. 
did  not  have  to  deal  with  any  of  these  matters 
because,  having  arrived  at  the  conclusion  there 
was  a  prior  act  of  bankruptcy,  it  was  suffi- 
cient for  the  point  he  had  to  decide.  The  only 
oUier  matter  to  which  I  propose  to  refer  at  all  is 
the  necessity  for  the  registration  of  the  instru- 
ment which  was  executed  in  pursuance  of  tha 
marriage  settlement  of  1879.  The  marriage 
settlement  of  1879  contemplates  that  there  may 
be  executed  from  time  to  time  by  the  husband 
a  formal  instrument  assigning  to  the  trustees 
of  the  marriage  settlement  the  property  in  the 
goods — the  subject-matter  of  it— as  they  came 
into  existence.  That  being  so,  in  the  year  of  this 
last  bankruptcy,  1903,  the  tinstees  of  the  marriage 
setUement  apparentiy  got  anxious  in  the  matter, 
and  they  thought  it  desirable  to  get  the  debtor  to 
execute  oertam  instruments  in  the  nature  of 
assignments,  which  he  did,  and  the  date  of  those 
instruments  is  the  10th  June  1903.  The  petition 
itself  was  based  on  a  subsequent  act  of  bankruptcy 
at  the  end  of  the  month  of  June.  We  hav.e  nega- 
tived the  act  of  bankruptcy  by  the  notice  of 
intention  to  suspend,  which  was  the  key  of  the 
decision  of  Wright,  J.  It  has  been  said  that  the 
rights  of  the  trustees  under  this  marriage  setUe- 
ment had  been  voided  because  the  second  docu- 
ment— that  is  to  say,  the  instruments,  there  were 
two  of  them,  of  the  10th  June  1903  had  not  been 
registered  as  they  ought  to  have  been  under  the 
Buls  of  ~  Sale  Acts.  I  think  that  there  is  suffi. 
cient  authority  already  for  the  proposition  that 
such  a  document  does  not  require  registration. 
But,  as  the  point  has  not  been  raised  in  very  clear 
form,  I  thought  it  better  to  add  a  word  or  two 
upon  that  matter.  The  last  point  made  on 
behalf  of  the  respondent  was  that  the  goods  and 
chattels,  the  subject  of  the  settlement  of  1879, 
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were  not  the  property  of  the  trastees  of  the 
marriage  aettlemant  as  against  the  traatee  in 
bankruptcy,  beoauae  the  title  of  the  trustees  of  the 
settlement  depends  upon  the  deed  of  transfer  of 
the  10th  Jane  1903,  and  that  that  deed  is  void 
as  a  bill  of  sale  for  want  of  registration,  or  is  void 
as  falling  within  the  operation  of  sub-aeot.  2  of 
■eot  47    of  the  Bankruptcy  Act  1888.    I  may 
mention  at  once  in  passing,  ao  as  not  to  have  to 
mention   it  again,  no  point  really  ariaes  under 
sub-aect.  2  of  sect.  47,  because  inasmuch  as  under 
our  decision  the  commencement  of  the  bank- 
ruptcy is  not  until  the  end  of  the  month  of  June 
the  terms  of  the  aection,  however  strictly  oon- 
atrued,  are  fully  complied  with  by  the  execution 
of  the  inatrumenta  of  the  10th  June  1903.     I 
think  that  this  point  under  the  Bills  of  Sale  Act 
falls.    The  question  of  the  nnce^aity  for  regia- 
tration  dependa  upon  aect.  4  of  the  Bills  of  Sale 
Act  1878,  which  excepts  a  "  marriage  aettlement " 
from  the  definition  of  billa  ot  sale.    By  the  very 
terma  of  that   section   "  bills  of  sale "  include 
not  only  aasignments,  but  also  "  any  agreement 
whether  intended  or  not  to  be  followed  b^  the 
execution  of  any  other  instrument  by  which  a 
right  in  equity  to  any  peraonal  ohattela  or  to  any 
omtrge  or  aecarity  thereon  shall  be  conferred. 
It  ia  plain,  therefore,  that  the  ante-nuptial  docu- 
ment would  have  required  registration  out  for  the 
exception,  and    that  notwithatanding   that  the 
document  was  intended  to  be  followed  by  the 
execution  of  another  instrument,  but  the  exception 
exempts  thia  document  aa  being  a  marriage  aettle- 
ment from  the  neoeasity  to  register,  and  I  think 
there  is  nothing  in  the  Bills  of  Saie  Act  which 
takea  away  the  equitable  right  conferred  by  such 
a  marriage  agreement,  if  in  fact  it  ia  followed  in 
pursuance  of  its  terms  by  an  assurance  or  transfer 
which  is  not  registered.    The  case  of  Wenman  v. 
Lyon  and  Co.  (64  L.  T.  Kep^  88;  (1891)  1  Q.  B. 
6^),  decided  by  Pollock,   B.   and    Charles,  J., 
which  was  affirmed  on  appeal  (65  L.  T.  Bep.  136 ; 
(1891)  2  Q.  B.  192),  makes  it  clear  that  the  words 
"marriage  settlement"  include  a  memorandum 
ot  a  marriage  settlement  which  conveyed  equit- 
able rights  only,  and  would  include  marriage 
articles  intended  to  be  followed   by  a  formal 
marriage  settlement.    It  seems  to  nie  impossible 
that  the  non-registration  of  an  instrument  in- 
tended to  give  legal  effect  to  a  prior  instrument 
which  had  by  virtue  of  the  exception  in  favour 
ot  marriage  settlements  already  created  valid  equit- 
able righta  could  avoid  or  extinguish  those  rights. 
A  marriage  contract  might  be  ao  drawn  tmil  it 
would  manifest  an  intention  that  no   property 
should  pass  unless  and  until  a  further  instrument 
of  tranter  was  executed.    Such  a  contract  would 
create  a  power  to  seize  something  in  the  nature  of 
■&   floatiug    security,    and    would,  I  think,   un- 
doubtedly be  a  bill  of  sale,  and  I  am  inclined  to 
think  a  marriage  settlement,  but  I  do  not  think 
that  the  present  marriage  contract   ia  such  an 
instrument.     The  material    words  are:    "It  ia 
hereby  agreed  and  declared  that   all  real   and 
personal  property  except  buaineaa  asaets  of  the 
Biud  Arthur  Montague  Reia  to  which  the  said 
A.  M.  B.  and  L.  S.  or  either  of  them  at  the  time 
ot  the  said  intended  marriage  of  the  said  L.  S.  or 
A.  M.  B.  in  his  own  right  or  in  the  ri^ht  of  the 
said  L.  S.  any  time  during  the  joint  lives  of  the 
stud  A.  M.  R.  and  L.  S.  shall  be  or  become  entitled, 
whether  in  posaeaaion,  reversion,  or  otherwise" 


(here  follows  the  exception), "  shall  so  soon  as  the 
circumstances  will  admit  and  at  the  coat  of  the 
trust  estate  be  assured  and  transferred  by  the 
aald  A.  M.  B.  and  L.  S.  and  all  other  necessary 
and  proper  parties,  if  any,  unto  or  otherwise  vested 
in  the  said  trustees  or  trustee."  I  do  not  think 
that  according  to  these  words  the  execution  of  a 
transfer  or  the  taking  possession  by  the  trustees 
ia  a  condition  precMent  to  the  passing  of  the 
property.  This  oeing  ao,  it  follows  in  my  judg- 
ment that  the  bill  of  sale  point  fails.  The  settle- 
ment of  1879  did  not  require  registration,  and 
the  equitable  rights  arising  under  that  aettle- 
ment, an  the  subject-matter  of  it  from  time  to 
time  has  come  into  existence,  are  not  avoided  by 
the  non-registration  of  the  instruments  of  transfer 
of  June  1903.  The  result  of  all  this  ie  that  the 
appeal  ia  allowed,  and  ia  allowed  with  coata. 

Appeal  aUowed. 

Solicitora  tor  the  appellants,  Nordon,  de  Freee, 
and  Benjamin. 

Solicitors  tor  the  respondent,  W.  H.  Martin  and 
Co. 


HIGH    COURT    OF   JUSTICE. 

PROBATE,  DrVOBOB,  AND  ADMIRALTY 
DIVISION. 
DIVOECE     BUSINESS. 
June  15,  21,  and  27. 
(Before  Bakmes,  J.) 
EvANB  V.  Evans  and  Bltth  (No.  2).  (a) 
Divorce — Petition  for  variation  of  eelttemenU— 
Itsue  at  to  legitimacy — Trial — Evidence — Wit- 
ness as  to  adultery — Liahtlity  to  answer  ques- 
tions as  to  adultery — Eoidence  Amendment  Act 
1869  (32  *  33  Viet.  c.  68),  «.  3. 
Upon  the  trial  of  an  issue  directed  to  ascertain  the 
legitimacy  of  a  ehUd  <u  the  resuU  of  a  petition 
to  vary  marriage  settlements,  a  witnett  caUedto 
prove  AM  or  tier  adultery  {the  adultery  being 
relevant    to    the  issue)  u   not  protects  firom 
answering    questions    tending     to    *how   such 
aduUery  either  by  statute  or  by  the  general  rule 
ot  law  that  a  witness  it  not  bound  to  incriminate 
himself  or  herself.    A  co-respondent  in  a  divorce 
*uU,  therefore,  rf  called  at  a  witness  on  the  trial 
of  titch  uMte,  is  bound  to  antwer  gueitions  put 
to  him  as  to  acts  ofaduliery  between  himtelfand 
the  respondent  in  the  divorce  tuit. 

TsiAi,  of  issue  directed  by  the  court  in  the  course 
of  a  petition  for  the  variation  of  marriage  settle- 
ment for  the  purpose  of  determining  the  status 
of  a  child  born  during  wedlock.  The  facts  of  the 
case  and  the  arguments  of  the  same,  when  the 
iaane  was  directed,  are  aet  forth  ante,  p.  356. 

During  the  course  of  the  trial  of  the  isaue  the 
oo-reapondent  in  the  divorce  suit,  Blyth,  waa 
called  aa  a  witness  by  the  petitioner,  he  having 
attended  upon  subpoena,  to  prove  the  adulterous 
intercourse  which  had  taken  place  between  him- 
self and  the  respondent  to  the  suit.  A  question 
was  put  to  him  asking  him  whether  he  had  not 
lived  with  the  respondent  as  man  and  wife  at  a 
time  when  it  was  shown  that  the  husband  and 
wife,  the  petitioner  and  the  respondent  in  the 
divorce  auit,  had  been  living  apart,  and  when  it 

(a)  Beporced  bjr  J,  A.  Slatbb,  Esq.,  B»rrl(t•^»t  LkW. 
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was  possible  that  he,  BIytb,  mi(;h(  have  been  the 
father  ot  the  child.  It  iraa  objected  that  the 
witness  was  not  bound  to  answer  sach  a  question 
by  reason  of  the  proyisions  of  sect.  3  of  the  Evi- 
dence Amendment  Act  1869  (32  &  33  Yict.  c.  68). 
The  section  is  as  follows : 

The  parties  to  any  pTOoeedincr  inatitnted  in  oonie- 
qnenoe  of  adultery,  and  the  hoabands  and  wires  ot  ancti 
partiei,  ihall  be  competent  to  give  evidence  in  auoh 
proceeding :  Provided  that  no  witDeai  in  any  proceed- 
ing, whether  the  party  to  a  suit  or  not,  shall  be  liable 
to  be  asked  or  bonnd  to  answer  any  question  tending  to 
show  that  he  or  she  has  been  gnilty  of  adultery,  niiless 
SQoh  witness  shall  hare  already  given  eiidenoe  in  the 
same  prooeeding  in  disproof  of  his  or  her  alleged 
adultery. 

[Babnks,  J.  referred  to  HebblethwaiU  ▼.  JZebbZe- 
thiaaiie  (21  L.  T.  Bep.  732 ;  L.  Bep.  2  P.  &  D. 
29),  and  cautioned  the  witness,  who  thereupon 
declined  to  answer  the  question.] 

Barnard  and  LawleBs  for  the  petitioner. — The 
witness  was  bound  to  answer  the  question  which 
had  been  put  to  him.  The  present  issue  was  not 
a  "  proceeding  instituted  in  consequence  of 
adultery,"  and  the  Evidence  Amendment  Act 
1869  (32  &  33  Yict.  o.  68)  afforded  him  no 
protection.  In  sect.  3  of  that  Act  the  word 
"  such  "  had  evidently  been  omitted  per  incuriam. 
This  is  clearly  the  opinion  of  the  learned  author 
of  Stephen's  Digest  of  the  Law  of  Evidence  (see 
Art.  109,  p.  127),  and  Lord  Hannen  favoured  this 
view  in  M.  othenoiie  D.  v  D.  (10  P.  Div.  175).  The 
correct  reading  should  be  "Provided  that  no 
witness  in  any  '  such  '  proceeding  shall  be  liable 
to  be  asked  or  bonnd  to  answer.  The  operation 
of  the  secUom  is  therefore  limited  to  proceedings 
instituted  in  consequence  of  adultery.  The 
present  issue  is  a  proceeding  quite  distinct  from 
the  divorce  petition,  and  proceeds  under  a 
different  statute,  viz.  The  l^atrimonial  Causes 
Act  1859  (22  &  23  Vict.  o.   61).     The    present 

?iroceeding8  might  have  been  taken  in  the 
/hancery  Division.  It  was  merely  by  accident 
that  they  were  being  taken  iu  the  Divorce 
Division.     The  following  cases  were  cited : 

Nottingham  Union  v.  Tompleinaon,  4  C.  P.  Div.  343  ; 
Stanhope  v.  >8(annc>p«,  54  L.  T.  Bep.  906 ;  11  P. 

Div.  103 ; 
Bumabj)  V.  Baillie,  61  L.  T.  Bep.  634;  42  Cb. 

Div.  282. 

BawlinBon,  K.C.  and  WUloek  for  the  ofBcial 
solicitor,  the  guardian  ad  litem  of  the  infant 
whose  legitimacy  was  in  question. — Proceedings 
in  the  Ecclesiastical  Courts  or  proceedings  insti- 
tuted in  consequence  of  adultery  were  expressly 
exempted  from  the  operation  of  the  Law  of 
Evidence  Amendment  Act  1851  (14  &  15  Vie*-. 
c.  99)  by  sect.  4  of  that  Act,  which  made  parties 
to  a  suit  compellable  and  competent  witnesses. 
Also  by  sect.  43  of  the  Divorce  Act  1857  (20  &,  21 
Yict.  c.  85)  it  is  provided  that  a  petitioner  in  a 
divorce  suit  shall  not  be  bound  to  answer  any  ques- 
tion tending  to  shovv  that  he  or  she  has  committed 
adultery.  The  common  law  rules  oi  evidence  were 
imported  into  the  Divorce  Division  by  sect.  48  of 
the  same  Act.  The  Evidence  Amendment  Act 
of  1869  ought  to  receive  the  widest  construction 
poesible,  and  sect.  3  applied  not  only  to  original 
suits,'  but  to  all  matters  arising  out  of  them.  A 
petition  to  vary  settlements  was  a  proceeding 
arising  out  of  a  divorce  suit,  and  a  witness  ought 
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not  to  be  compelled  to  answer  a  question  such  a» 
that  which  liad  been  put  to  the  co-respondent. 
Then  there  was  the  language  of  Lord  Bowen  in 
Eedfern  v.  Redfem  (64  L.  T.  Bep.  68;  (1891)  P. 
139),  which  expressed  the  rule  of  law  quite  apart 
from  the  statute :  "  It  is  one  of  the  inveterate 
principles  of  English  law  that  a  party  cannot  be 
Ci>mpelled  to  discover  that  whioo,  if  answered, 
would  tend  to  subject  him  to  any  punishment, 
penalty,  forfeiture,  or  ecclesiastical  censure.  la 
these  aa.yt,  when  the  thunders  of  the  Church  have 
become  less  formidable,  the  rule;  so  far  as  it 
relates  to  ecclesiastical  censure,  seems  to  wear  an 
archaic  form,  but  adultery  is  a  charge  of  such 
gravity  as  to  render  it  not  unnatural  that  we 
should  find  the  doctrine  still  applicable  to  it — 
that  'no  one  is  bound  to  criminate  himself.'" 
Bef erence  was  also  made  to  the  following : 

Browntieord  v.  Eduiardt,  2  Ves.  Sen.  248  ; 

Barriion  v.  Bouthcete,  1  Atk.  528 ; 

Chettoynd  v.  Lindon,  2  Ves.  Sen.  490  ; 

Reg.  V.  Boyea,  1  B.  A  S.  311  ; 

Harvey  v.  LoveUn,  10  P.  Div.  122 ; 

Stephen's  Digest  of  the  Law  of  Evidence,  art.  129, 
p.  147. 

Barnard  in  reply. 

Le  Bag,  for  the  respondent,  took  no  part  in 
the  argument. 

Bashes,  J. — The  first  point  to  be  decided  in 
the  present  case  is  the  meaning  to  be  attached  to 
sect.  3  of  the  Evidence  Amendment  Act  1869. 
The  material  part  of  the  section,  as  far  as  I  am 
at  present  concerned,  is  the  following  :  "  Provided 
that  no  witness  in  any  proceeding,  whether  a 
party  to  the  suit  or  not,  shall  be  liable  to  be 
asked  or  bound  to  answer  any  question  tending 
to  show  that  he  or  she  has  been  guilty  of 
adultery."  In  my  view,  the  suggestion  of  the 
learned  tfnthor  of  Stephen's  Digest  of  the  Law 
of  Evidence  is  the  correct  one — viz.,  that  the 
word  "  such "  ought  to  be  read  into  it,  and  in 
that  view  I  am  following  the  authority  of  Lord 
Hannen  in  M.  othenoite  D.  v.  D.  (10  P. 'Div.  176). 
The  further  wording  of  the  section  is  also  con- 
sistent with  this  construction.  Now,  if  my  deci- 
sion had  to  rest  entirely  upon  the  operation  of 
that  section,  I  must  hold  that  the  words  do  apply 
and  apply  only  to  proceedings  which  are  insti- 
tuted in  consequence  of  adultery.  But  then  the 
further  question  arises  as  to  whether  the  present 
proceedings  are  proceedings  instituted  in  conse- 
quence of  adultery.  The  petition  is  for  the 
variation  of  a  marriage  settlement.  In  the 
course  of  the  proceedings  connected  with  that 
petition  the  question  of  the  paternity  of  a  child 
born  during  wedlock  has  had  to  be  determined, 
and  for  the  purpose  of  that  determination  the 
present  issue  has  been  directed.  I  do  not  think 
it  can  be  said  that  this  is  a  proceeding  instituted 
in  consequence  of  adultery.  It-  arises  entirely 
out  of  a  petition  for  the  variation  of  setUements. 
It  is  objected,  of  course,  that  such  a  petition  is 
part  and  parcel  of  the  divorce  proceedings.  It 
is  quite  true  that  no  petition  to  vary  a  setUe- 
ment  would  have  been  presented  unless  a  divorce 
suit  had  preceded  it  and  a  decree  been  obtained ; 
but  that  does  not  of  necessity  make  the  petition 
to  vary  a  proceeding  instituteid  in  consequence  ot 
adultery.  It  is  a  separate  proceeding  upon  a 
separate  petition.  The  jurisdiction  of  the  court 
depends  upon  sect.  5  of  the'  Matrimonial  Causes 
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Act  1859  (22  &  23  Yiot.  c.  61),  which  applies  to 
Baits '  for  nallity  as  well  as  those  for  dissolution 
of  marriage.  It  is  clear,  therefore,  that  a  peti- 
tion to  vary  settlements  is  not  a  necessary  oonse- 
qnence  of  adnltery,  since  it  might  follow  a 
suit  for  nnllitj  of  marriage.  The  manner  in 
which  the  jurisdiction  conferred  by  the  section 
is  to  be  exercised  is  provided  for  in  the 
mles,  and  according  to  them  the  application 
to  vary  is  to  be  made  by  a  separate  petition. 
It  will  be  noticed,  moreorer,  that  rale  103 
refers  specifically  to  the  "  finid  decree  in  the 
principal  oause,"  and  this  shows  that  the  petition 
to  vary  is  a  distinct  matter.  That  is  my  view, 
qnite  apart  from  authority.  Bat  in  Stonfcope  t. 
Stanhope  (64  L.  T.  Rep.  906 ;  11  P.  Div.  103)  there 
is  the  following  passage  in  the  judgment  of 
Bowen,  L.J. :  "The  appellant's  ojunsel  tried  to 
show  that  the  lU  still  continues,  and  they  referred 
to  the  22  &  23  Yict.  o.  61,  s.  5,  which  enables  the 
oourt,  after  a  final  decree,  to  inquire  into  settle- 
ments and  deal  with  the  settled  property.  But  to 
assume  that  the  lit  still  exists  because  the  Legis- 
lature has  g^yen  this  power  is  begging  the 
question,  for  it  is  consistent  with  the  language  of 
the  enactment  to  hold  it  to  mean  that,  even 
though  the  suit  is  at  an  end,  the  court  shall  have 
power  to  vary  cettlements,  and  that  seems  to  me 
to  be  the  true  view.  The  Legislature  is  giving, 
•over  and  above  relief  in  the  suit,  a  relief  outside 
the  suit — a  relief  which  is  the  creature  of  the 
statute."  There  is  also  a  passage  in  the  judg- 
ment of  Grove,  J.  in  the  case  of  Guardiaru  of  the 
Poor  of  Nottingham  Union  v.  Tomkinion  (4  0.  P. 
Div.  343),  at  p.  349  of  the  report,  to  which 
reference  should  be  made :  "  My  opinion  is  that 
the  words, '  proceeding  instituted  in  consequence 
of  adultery,'  apply  to  proceedings  which  are  really 
instituted  to  prodace  the  result  of  divorce  as  a 
consequence  of  adultery — there  may  be  possibly 
other  proceedings  to  which  the  words  apply — but 
they  do  not  apply  to  such  proceedings  as  those  in 
the  present  case,  which  are  not  instituted  in  con- 
sequence of  adultery  and  to  bastardise,  but  to 
legitimatise  the  child."  The  general  result, 
therefore,  is  that  the  petition  to  vary  is  a  separate 
proceeding  from  the  original  divorce  suit,  and  that 
it  is  not  a  proceeding  instituted  in  consequence 
of  the  adultery  withm  the  meanins  of  sect.  3  of 
the  Evidence  Act  of  1869.  It  has  been  contended 
by  counsel  on  behalf  of  the  cliild  that  general 
considerations  of  law  forbid  the  putting  of  the 
question  to  the  witness,  and  reliance  was  placed 
upon  certain  dicta  in  Bedfer^  v.  Bedfern  (64  L.  T. 
Bep.  68;  (1891)  P.  139).  But  there  are  two 
authorities  which  I  think  to  be  conclusive  against 
this  contention.  One  is  the  case  of  Beg.  v.  Orton 
(1874),  the  effect  of  the  derision  there  being  given 
in  art.  129  of  Stephen's  Digest  of  the  Law  of 
Evidence,  at  p.  147,  which  is  as  follows :  "  The 
question  was,  whether  A.  committed  perjury  in 
swearing  that  he  was  B.  T.  B.  deposed  that  he 
made  tatoo  marks  on  the  arm  of  B.  T.,  which  at 
the  time  of  the  trial  were  not  and  never  had 
been  on  the  arm  of  A.  B.  was  asked  and  was 
compelled  to  answer  the  question  whether,  many 
years  after  the  alleged  tattooing,  and  many  years 
before  the  occasion  on  which  he  was  examined, 
he  committed  adultery  with  the  wife  of  one  of  his 
friends."  The  other  case  is  that  of  Beg.  v.  Boyei 
(1  B.  &  S.  311),  in  which  Gockbum,  G.J.  makes 
the  following  very  pertinent  remarks :  "  Further 


than  this,  we  are  of  opimon  that  the  daneer  to  be 
apprehended  must  be  real  and  appraoiM>le,  with 
reference  to  the  ordinary  operation  of  law  in  the 
ordinary  course  of  things — not  a  danger  of  an 
imaginary  and  unsubstantial  character,  having 
reference  to  some  exti:«ordinaiy  and  barely 
possible  contingency,  so  improbable  that  no 
reasonable  man  would  sufEer  it  to  influence  his 
conduct.  We  think  that  a  merely  remote  and 
naked  possibility,  out  of  the  ordinary  oonrse  of 
the  law,  and  such  as  no  reasonable  man  would  be 
affected  by,  should  not  be  suffered  to  obstruct 
the  administration  of  justice.  The  object  of  the 
law  is  to  afford  to  a  party,  called  npon  to  f^ve 
evidence  in  a  proceeding  inter  aliog,  protection 
against  being  brought  by  means  of  his  own  evi- 
dence within  the  penalties  of  the  law.  But  it 
would  be  to  convert  a  salutary  protection  into  a 
means  of  abuse  if  it  were  to  be  held  that  a  mere 
imaginary  possibility  of  danger,  however  remote 
and  improbable,  was  sufficient  to  justify  the 
withholding  of  evidence  essential  to  the  ends  of 
justice.  Now,  in  the  present  case,  no  one 
seriously  supposes  that  the  witness  mna  the 
slightest  risk  ....  it  was,  therefore,  the 
duty  of  the  presiding  judge  to  compel  him  to 
answer."  Quite  apart  from  my  own  view  as  to 
the  construction  of  the  3rd  section  of  the  Evidence 
Amendment  Act  of  1S69,  I  cannot  imagine  how 
the  witness  can  be  subjecting  himself  to  anything 
more  than  a  mere  imaginary  i>os8ibility  of  danger 
by  answering  the  questions  put  to  him.  I  think, 
therefore,  tkat  it  is  my  duty  to  require  Major 
Blyth  to  answer,  and  that  he  has  no  valid  ground 
for  refusing  to  do  so. 

The  question  having  been  answered  by  the 
co-respondent  in  the  alirmative,  and  other  evi- 
dence having  been  given,  it  was  held  that  the 
petitioner  was  not  the  father  of  the  child. 

Solicitors  for  the  petitioner,  Beale  and  Payne. 

Solicitors  for  the  respondent.  Young,  Jackson, 
Beard,  and  King. 

Solicitor  for  the  infant.  The  Offieiai  Solicitor. 


f^atm  of  l^orljs* 

Friday,  July  1, 1904. 

(Before  The  Lobd  Ghancbi,i.ob  (Halsbnry), 
Lords  MACNAaHTEN,  James  of  Hxbeford, 
and  LiNDLEX.) 

Illinqworth  v.  Houloswobth  and 

ANOTHEB.  (a) 

ON  APPEAL  FBOH  THE  COUBT  OF  APPEAL  IK 

ENGLAND. 

Company — Floating  charge — Unregistered  charge 
—Companies  Aet  1900  (63  *  64  Viet.  c.  48;, 
s.  14  (1)  (d). 

A  company  registered  under  the  Companies  Acts 
assigned  the  book  and  other  debts  then  owing  to 
it,  and  alto  all  future  book  and  other  debts,  by 
way  of  mortgage  to  secure  an  overdrtrft.  It  wm 
not  intended  to  prevent  the  company  from  coa- 
tinuing  to  trade  and  collect  outstanding  debts. 

Held  (ajirming  the  judgment  of  the  court  below), 
that  the  charge  created  by  the  mortgage  deed 
was  a  "  floating  charge  "  viithin  sect.  14  (1)  (d) 

(«)  Beponea  by  0.  E.  lCiXi>iK,  E«q.,  BarrUter«t4<i«. 
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of  t^e  Companie$  Aet  1900,  and,  not  being 
regUtered  at  rehired  hy  iAe  Act,  totu  wnd 
a»  againtt  creditors. 

Appeal  from  a  jndgmeot  of  the  Court  of  Appeal 

(Yaiighaii  Williama,  Romer,  and  Cozens-Hardv, 

-»-  L.JJ.)  (reported  88  L.  T.  Eep.  811 ;  (1903)  2  Ch. 

284),  who  nad  affirmed  a  judgment  of  Farwell,  J., 

tr   reported  88  L.  T.  Rep.  537. 

The  action  was  brought  by  the  respondents,  aa 
tmsteea  for  the  debenture  stockholders  of  the 
Yorkshire  Woolcombers'  Association,  to  enforce 
the  security  on  the  assets  of  the  association 
created  by  two  trust  deeds  dated  the  23rd  April 
»  and  the  30th  July  1900. 

The  appellant  was  no  party  to  that  action  nor 
interested  in  the  security  mentioned,  but  he 
intervened  in  it  by  making  an  application  by 
motion  with  reference  to  certain  moneys  repre- 
senting the  proceeds  of  debts  due  to  the  associa- 
tion. The  orders  appealed  from  were  made  upon 
such  application. 

The  question  was  as  to  the  title  to  the  book 
and  other  debts  due  to  the  association.  Such 
debts  were  claimed  by  the  appellant  by  virtue  of 
a  mortgage  deed  dated  the  25th  Oct  1902,  made 
by  the  association. 

The  appellant  asserted  that,  by  virtue  of  certain 
provisions  contained  in  clause  21  of  the  trust 
deed  of  the  23rd  April  1900,  the  mortgage  of 
book  debts,  though  later  in  date,  had  priority 
over  the  charge  created  by  such  trust  deed. 

The  respondents  denied  such  priority,  and 
further  alleged  that  such  mortgage  was  void 
against  them  by  reason  of  its  non-compliance  with 
sect.  14  of  the  Companies  Act  1900. 

The  questions  were  :  (1)  Whether  the  mortgage 
of  book  debts  was  a  "  specific "  mortgage  or 
charge  within  the  meaning  of  clause  21  of  the 
trust  deed  of  the  23rd  April  1900;  and  (2) 
whether  such  mortgage  was  a  "  floating  "  charge 
on  property  of  the  defendant  association  witfaan 
the  meaning  of  sect.  14  of  the  Companies  Act 
1900. 

By  sect.  14  of  the  Act  of  1900  every  mortgage 
or  charge  created  by  a  compary  after  the  1st  Jan. 
1901,  being  {inter  alia)  a  "  floating  charge  on  the 
undertaking  or  property  of  the  company,"  «hall, 
so  far  as  any  security  on  the  company's  property 
or  undertaking  is  thereby  conferred,  be  void  against 
the  liquidator  and  any  creditor  of  the  company 
unless  filed  for  registration  in  manner  in  the  Act 
mentioned.  The  mortgage  of  book  debts  was  not 
filed  for  registration. 

The  Yorkshire  Woolcombers'  Association 
Limited  was  incorporated  on  the  25th  Aug.  1899, 
under  the  Companies  Acte  1862  to  1898.  By 
virtue  of  clause  3,  sub- clause  (12),  of  its  memo- 
randum of  association  the  association  had  power 
to  borrow  or  raise  money  and  to  secure  the  repay- 
ment thereof  by  (amongst  other  things)  debenture 
stock  or  mortgages,  and  for  any  such  purposes  to 
charge  all  or  any  part  of  the  property  of  the 
associatioQ,  both  present  and  future,  including  its 
uncalled  capital. 

By  the  "trust  deed"  dated  the  23rd  April 
1900,  and  made  between  the  association  of  the 
one  part  and  the  respondents,  the  "  trustees,"  of 
the  other  part,  the  association  conveyed  certain 
freehold  and  demised  certain  leasehold  heredita- 
ments specified  in  the  schedule  thereto  to  the 
tmsteea  upon  certain  trusts  for  securing  deben- 


tare  stock  then  proposed  to  be  issued  by  the 
association. 

By  claaae  20  the  company,  as  beneficial  owner, 
charged  in  favour  of  the  trustees  by  way  of  float- 
ing security;  all  its  other  property  and  assets,  both 
present  and  future,  but  not  including  capital  for 
the  time  being  uncalled. 

By  clause  21,  until  exercise  of  the  power  of  sale 
or  the  appointment  of  a  receiver,  the  trustees 
were  to  ^ow  the  company  to  hold,  use,  and  enjoy 
all  its  property  and  assets,  and  to  receive  the 
revenue  and  profits  thereof  and  to  allow  the 
company  to  sell  or  specifically  mortgage  or 
charge  or  otherwise  deal  with  and  dispose  of 
the  property  and  assets  charged  by  way  of  float- 
ing security,  and  to  divide  profits  in  as  unfettered 
a  manner  as  if  the  deed  had  not  been  executed. 

Since  the  execution  of  the  trust  deed  the  asso- 
ciation had  issued  debenture  stock  to  a  very  large 
amount,  and  such  stock  was  still  outstanding. 

The  association  became  indebted  to  its  bankers 
on  its  current  account.  This  overdraft  was 
secured  by  the  guarantees  of  the  appellant  and 
other  persons  and  firms  to  the  bank. 

At  the  end  of  Aug.  1902  the  bank  refused  to 
make  further  advances  unless  further  guarantees 
were  given.  Further  security  to  the  bank  was 
given  accordingly,  and  the  mortgage  of  book  debts 
next  mentioned  was  executed  to  carry  out  the 
arrangement.  By  this  mortgage  of  book  debte, 
dated  the  25th  Oct.  1902,  and  made  between  the 
association  of  the  first  part,  the  appellant  of 
the  second  part,  and  the  api)ellant  and  the 
other  guarantors  of  the  third  part,  after  reciting 
that  the  association  had  for  some  time  past  kept 
an  account  with  the  bank  and  had  overdrawn 
such  account  to  a  considerable  amount  and  would, 
from  time  to  time  require  advances  and  accom- 
modation from  the  bank,  and  that  the  guarantors 
at  the  request  of  the  association  had  given  to  the 
bank  the  guarantees  therein  mentioned,  the 
association  covenanted  with  the  guarantors  to 
indemnify  them  in  respect  of  their  guarantees, 
and  the  association,  at  the  request  of  the 
guarantors,  assigned  to  the  appellant  all  and 
singular  the  book  and  other  debts  then  owing 
and  which  might  at  any  time  dtiring  the  con- 
tinuance of  that  security  become  owing  to  the 
association  (but  not  including  its  uncalled  capital), 
subject  to  a  proviso  for  redemption  on  the 
guarantors  being  discharged  from  all  liability 
under  their  guarantees,  and  on  payment  to  them 
of  all  moneys  paid,  and  all  costs,  charges,  and  ex- 
penses incurred  by  them  in  respect  of  such 
guarantees.  And  it  was  thereby  declared  (1)  that 
the  appellant  should  at  any  time  or  tiines,  if 
requested  in  writing  by  the  guarantors,  or  the 
majority  in  number  of  them,  forthwith  give  notice 
of  those  presents  to  the  debtors  of  the  association 
for  the  time  being,  but  (2)  that  it  should  not  be 
incumbent  on  the  appellant  to  give  any  such 
notice,  or  to  enforce  any  of  the  said  debts,  or  to 
take  any  steps  or  proceedings  for  that  purpose, 
unless  requested  as  aforesaid  to  give  such  notice, 
and  unless  he  should  think  fit  to  give  the  same ; 

(3)  that  he  should  not  in  the  absence  of  any  such 
request,  be  answerable  for  any  loss  occasioned  by 
any  delay    or   omission   in    any   such   respect; 

(4)  that  the  appellant  might  at  any  time  or  times, 
if  he  should  think  fit,  give  notice  to  all  or  any  of 
the  present  or  future  debtors  of  the  association 
of  that  present  assignment  and  receive  such  debt 
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or  debts,  or  at  discretion  appoint  a  reoeiver  or 
receivers  of  all  or  any  snob  debts,  for  the  purpose 
of  eiving  such  notice  and  receiving  sncH  deota ; 
and  (5)  that  the  appellant  should  not,  nor  should 
the  goarantors  respectively,  be  answerable  for  or 
in  anywise  chargeable  on  account  of  permitting 
or  anthorising  the  association  to  receive  all  or  any 
of  snob  debts,  or  to  deal  with  the  same  or  the 
proceeds  thereof  as  if  they  were  not  subject  to 
the  mort^aae  thereby  created. 

By  an  indenture  dated  the  2l8t  Dec.  1902,  the 
appellant,  in  exercise  of  the  power  given  to  him 
by  the  mortgage  of  book  debts,  appointed  Frank 
Taylor  receiver  of  all  the  book  and  other  debts 
and  premises  assigned  by  the  mortgage. 

On  the  same  day  Taylor  seat  to  the  debtors  of 
the  association  notices  informing  them  of  the 
msrtgajce  of  book  debts,  and  of  bis  appointment 
as  receiver,  and  requiring  them  to  pay  to  him 
as  BDoh  receiver  all  moneys  and  debts  then  or 
thereafter  to  become  doe  and  owing  to  the 
associa  ion. 

On  the  24th  Nov.  1902,  the  respondents,  as 
trustees  for  the  debenture  stockholders  of  the 
association,  commenoad  the  action  referred  to 
above  to  enforce  their  security. 

By  an  order  made  in  the  action  on  the  26th 
Nov.  1902  Edwin  Guthrie  was  appointed  receiver 
of  the  property,  assets,  and  undertaking  of  the 
association  (ooiprised  in  and  charged  by,  or 
snbjeot  to,  the  tmste  of  the  trnst  deed.  Notice 
of  such  appointment  was  immediately  given  to  all 
the  debtors  of  the  association. 

By  an  agreement  dated  the  22nd  Dec.  1902,  and 
made  between  the  two  receivers,  provision  was 
made  for  the  collection  of  the  debte  in  dispute, 
and  payment  of  the  moneys  collected  to  an 
account  in  the  joint  names  of  the  receivers, 
pending  the  settlement  of  the  question  whether 
the  debts  were  subject  to  the  charge  held  by  the 
appellant  or  to  that  held  by  the  respondents. 
Cfonsiderable  sums  had  been  collected,  and  were 
standing  to  the  credit  of  that  joint  account. 

On  the  6th  March  1903  the  appellant  served  a 
notice  of  motion  in  the  action,  whereby  he  asked 
for  an  order  that  the  moneys  standing  to  the 
credit  of  the  joint  account  and  representing  debts 
collected  might  be  paid  to  him  or  to  Taylor,  and 
that  he  or  Taylor  might  be  at  liberty  get  in  such 
of  the  said  debte  as  remained  outetanding. 

The  motion  was  heard  before  Furwell,  J.  on  the 
3rd  April  1903.  and  the  learned  judge  dismissed 
the  motion.  This  decision  was  affirmed  by  the 
Goart  of  Appeal,  as  above  mentioned. 

Neville,  E.G.  and  E.  P.  Hewitt  appeared  for  the 
appellant. 

Upjohn,  E.G.  and  Montgomery,  who  appeared 
for  the  respondents,  were  not  called  upon  to 
address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellant  their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Ohancbllob  (Halsbury).  —  My 
Lords  :  It  does  not  appear  to  me  that  this  case  is 
susceptible  of  much  discussion,  nor  do  I  think  it 
necessary  to  give  an  abstract  definition  of  what 
a  "floating  security"  is.  It  is  enough  to  say 
that  this  instrument  is  one,  and  I  think  that  it  is 
one  for  many  reasons.  In  the  first  place  you 
have  that  which  in  a  sense  I  suppose  most  be  an 
element  in  the  definition  of  a  floating  security. 


that  it  is  something  which  is  to  "  float,"  not  to 
be  put  into  immediate  operation,  but  such  that 
the  company  is  to  be  allowed  to  carry  on  ite  busi- 
ness. It  contemplates  not  only  that  it  should 
carry  with  it  the  book  debte  which  were  then 
existing,  but  it  contemplates  a^so  the  possibility 
of  those  book  debte  being  extinguished  by  payment 
to  the  company,  and  that  other  book  debts  should 
coma  in  and  take  the  place  of  those  that  had 
disappeared.  That  seems  to  me  to  be  an  essential 
characteristic  of  what  is  properly  called  a  floating 
security.  I  agree  with  Oozens-Hardy,  L.J.  in 
thinking  that  the  recitals  are  not  without  their 
importance.  They  show  an  intention  on  the  part 
of  both  parties  that  the  business  of  the  company 
shall  continue  to  be  carried  on  in  the  ordinary 
way,  that  the  book  debte  shall  be  at  the  command 
of  the  company  for  the  purpose  of  being  used  by 
it.  Of  course,  if  there  was  an  absolute  assignment 
of  them,  which  fixed  the  property  in  them,  the 
company  would  have  no  right  to  touch  them 
at  ail.  The  minute  after  the  execution  of  such 
an  assignment  they  would  have  no  more  interest 
in  them,  and  would  not  be  allowed  to  touch  them ; 
whereas,  as  a  matter  of  fact,  it  seems  to  me  that 
the  whole  purpose  of  this  instrument  is  to  enable 
the  company  to  carry  on  its  business  in  the  ordi* 
nary  way,  to  receive  the  book  debte  that  were 
due  to  theoa,  to  incur  new  debts,  and  to  carry  on 
their  business  exactly  as  if  this  deed  had  not  been 
executed  at  all.  That  is  what  is  meant  b^  a 
"floating  security."  It  appears  to  me,  notwith- 
standing the  argument  wnich  we  have  heard, 
impossible  to  doubt  that  the  bargain  between  the 
parties  which  is  shown  by  this  instrument  is  one 
which  could  only  be  carried  out  at  all  by  its  being 
a  floating  security  such  as  I  have  indicated, 
which  must  comprehend  those  incidents.  I  am 
not  able  to  deduce  more  from  the  instrument 
itself  than  the  Gourt  of  Appeal  have  deduced, 
and  I  entirely  agree  with  the  judgment  pro- 
nounced by  them,  and  it  appears  to  me  that  this 
appeal  ought  to  be  dismissed. 

Lord  MACNAOBTEir. — My  Lords :  I  am  of  the 
same  opinion.  I  think  the  judgment  of  FarwelL  J., 
affirmed  by  the  Court  of  Appall,  perfectly  correct. 
With  regard  to  the  criticism  which  Williams,  L.J. 

Jassed  on  some  words  of  mine  in  Oovemment  Stock 
nve«(m«n(  Company  v.  Manila  Railway  Com- 
pany (76  L.  T.  Rep.  553;  (1897)  A.  0.  81),  I  only 
wish  to  observe  that  what  I  said  was  intended 
as  a  description,  not  as  a  definition,  of  a  floating 
security.  I  should  hare  thought  that  there  was 
not  much  difficulty  in  defining  what  a  floating 
charge  is  in  contrast  to  what  is  called  a  "  specific  ' 
charge.  A  specific  charge  is,  I  think,  one  that 
without  more  fastens  on  ascertained  and  definite 
proper^,  or  property  capable  of  being  ascertained 
and  defined ;  a  floating  charge,  on  the  other  hand, 
is  ambulatory  and  shifting  in  its  nature,  hovering 
over  and,  so  to  speak,  floating  with  the  property 
which  it  is  intended  to  affect  until  some  event 
occurs,  or  some  act  is  done  which  causes  it  to  be 
settle  and  fasten  on  the  subject  of  the  charge 
within  ite  reach  and  grasp.  I  agree  that  this  is  a 
clear  case,  and  that  the  appeal  should  be  dismissed 
with  ooste. 

Lord  Jambs  of  Hbbefobd  and  Lord  Limdlet 
concurred. 

Order  appealed  from  affirmed,   and    appeal 
diemitted  with  eoit*. 
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Solicitors  for  the  appellant,  Leslie  and  Hardy, 
ior  F.  Taylor,  Bradford. 

Solicitora  for  the  respondents,  Oeorge  Trenam, 
ior  Addlethato,  Warburton,  and  Co^  Manchester. 


July  14  and  15, 1904. 

(Before  the  Lord  Gha.ncbllor  (Halsbury), 

Lords  MA.CNAOHTBN  and  Lindlbt. 

jMebceb  v.  Livb&pool,  St.  Hblbns,  aad  South 

Lancashike  Bailwat  Cohfant.  (a) 

ON  APPEAL  Fn03(  THE  COURT  OF  APPXAT.  IN 
ENGLAND. 

JLand$  Clauies  Aett  —  Notice  to  treat  —  Interett 
in  land  created  ajter  notice — Bight  to  compenta- 
tionfor  injury  to  tueh  land. 

When  a  landoumer  vpon  whom  a  notice  to  treat 
under  tht  Landt  Clautes  Acta  hoc  been  served  in 
respect  of  certain  lands,  grants  a  lease  of  other 
land  not  comprised  in  the  notice,  after  he  hat 
■claimed  compensation,  but  before  it  has  been 
assessed,  the  lessee  cannot  claim  compensation 
for  the  subsequent  injurious  affecting  of  the  land 
demised  by  the  carrying  out  of  the  works  in 
respect  of  which  the  original  notice  was  given, 

■Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Conrt  of  Appeal 
XVanghan  Williams,  Stirling,  and  Mathew,  L.JJ  ), 
reported  88  L.  T.  Rep.  374;  (1903>  1  K.  B.  652, 
who  had  reversed  a  judgment  of  Lord  Alverstone, 
"CJ.  at  the  trial  of  the  action  before  him  without 
a  jary,  reported  85  L.  T.  Rep.  2^ ;  (1901)  2  K.  B. 
753. 

The  action  was  brought  by  the  appellant  to 
«nforce  an  ai7ard  dated  the  5th  March  1897,  made 
in  an  arbitration  held  under  the  Lands  Clauses 
OonsoUdation  Act  184  >,  and  to  recover  the  sum  of 
"3711.  lOd.,  the  amount  of  the  compensation  thereby 
awarded  to  the  appellant,  and  the  costs  of  the 
arbitration. 

In  Feb.  1892  one  John  Gleave  entered  into  a 
■verbal  agreement  with  Lord  Gerard,  whereby  the 
latter  agreed  to  grant  to  Gleave  the  lease  of  the 
land  therein  described  for  the  term  of  999  years 
from  the  1st  Jan.  1892,  and  Gleave  agreed  to 
accept  b'lch  lease,  and  to  build  on  such  land 
"fifteen  dwelling-houses. 

Gleave  entered  into  possession  of  the  land,  and 
'began  to  baild  the  houses,  and  completed  the 
whole  of  them  before  Oct.  1892. 

By  an  indenture  of  lease  dated  the  14th  June 
1892,  end  mjde  between  Lord  Gerard  of  the  one 
j>art  and  Gleave  of  the  other  part,  for  the  con- 
sideration therein  mentioned  ttie  piece  of  land 
-therein  described,  situate  on  the  south-easterly 
side  of,  and  fronting  to,  Birchley-street,  St. 
Helena,  was  demised  unto  Gleave  for  the  term  of 
999  jears  from  the  let  Jan.  1892,  subject  to  the 
rent,  covenants,  and  conditions  thereby  reserved. 

By  an  indenture  of  assignment,  dated  the  4th 
April,  1893,  and  made  bet«e;n  Gleave  of  the  one 
.put  and  the  appellant  of  the  other  part,  the  said 
piece  of  land,  together  with  the  fifteen  dwelling- 
houses  erected  thereon,  was  assigned  unto  the 
Appellant,  for  all  the  residue  then  unexpired  of 
the  term  of  999  years,  subject  to  ttvo  underleases. 

The  respondents  were  incorporated  under 
special  Acts  of  1885  and  1886. 

(«)  Baponad  bj  0.  E.  Ualosm,  Bm|.,  Buitnar-u-Lair 


Prior  to  the  year  1885  the  appellant's  land  aad 
other  neighbouring  land  bialonging  to  Lord 
Grerard  were  laid  out  for  building  purposes. 

In  the  year  1883,  and  subsequently  daring  Lord 
Gerard's  ownerahip,  his  vacant  building  land  in 
Hardshaw  Fields  (including  the  appellant's  land) 
was  being  publicly  offered  on  bailoing  leases,  and 
in  the  year  1888  notice  boards  were  erected  on  the 
same,  intimating  that  the  same  was  to  be  let  on 
building  leases. 

In  1891  Birchley-street  was  kerbed  and  chan- 
nelled in  front  of  the  appellant's  land  by  Lord 
Gerard. 

On  the  23rd  Oct.  1891  notice  to  treat  for  the 
purchase  of  certain  land  shown  on  the  plan 
annexed  to  such  notice  in  St.  Helens  and  the 
neighbourhood  was  served  upon  Lord  Gerard, 
which  notice  did  not  include  any  part  of  the 
appellant's  land. 

On  the  12th  Jan.  1892  Lord  Gerard  served  upon 
the  respondents  particulars  of  his  claim  for  com- 
pensation for  the  land  proposed  to  be  taken,  which 
particulars  did  not  refer  to  the  appellant's  land 
or  contain  any  claim  for  compensation  in  respect 
of  the  injnrj  or  damage  to  the  appellant's  land. 

On  the  14th  June  1892  the  lease  of  the  appel- 
lant's land  was  executed  and  delivered  to  Gleave. 

On  the  14th  Oct.  1892  an  agreement  for  the 
purchase  by  the  respondents  of  the  land  included 
in  the  notice  to  treat  was  entered  into  between 
Lord  Gerard  and  the  respondents,  which  purchase 
was  to  be,  but  was  not  in  fact,  completed  on  the 
30th  Nov.  1892. 

By  an  indenture  dated  the  27th  Feb.  1894,  in 
consideration  of  24,209/.,  Lord  Gerard  and  the 
other  persons  therein  named  and  described  con- 
veyed the  land  included  in  the  raid  agreement 
and  also  certain  other  lands.  No  money  was  paid 
to  Lord  Gerard  prior  to  the  execution  of  the  con- 
veyance, but  no  part  of  the  appellant's  land  was 
included  therein.  Neither  Gleave  nor  the  appel- 
lant, prior  to  the  execution  of  the  lease,  had  any 
knowledge  or  notice  of  the  notice  to  treat  or  the 
claim  by  Lord  Gerard  or  of  any  negotiations  or 
dealings  between  Lord  Gerard  and  the  respon- 
dents respecting  the  land  therein  included  or 
of  the  respondents'  special  Aots.  The  appellant 
and  Gleave,  during  the  arbitration,  which  resulted 
in  the  award  dated  the  5th  March  1897,  for  the 
first  time  became  aware  of  the  notice  to  treat, 
and  the  agreement  and  conveyance. 

The  respondents,  during  the  year  1895,  by  and 
in  the  execution  of  the  works  authorised  by  their 
special  Acts,  cat  off  and  materially  interfered  with 
the  access  from  and  to  the  appellant's  land,  mes- 
suages, and  hereditaments  to  and  from  Birohley- 
street  bnd  Stundish-street,  St.  Helens,  and 
seriously  damaged  and  injured  the  same  land, 
messuages,  and  hereditaments,  and  injuriously 
affected  the  same  within  the  meaning  ot  sect.  68 
of  the  Lands  Clauses  Consolidation  Act  1845, 
and  thereby  caused  the  appellant  loss. 

The  appellant,  ou  tho  12th  Nov.  1895,  gave 
notice  in  writing  to  the  respondents  that  she 
claimed  and  required  the  respondents  to  pay  hsr 
compensation  fur  such  damage  and  loss,  and  that 
unless  the  respondents  were  willing  to  pay  such 
compensation  she  desired  to  have  the  amount 
thereof  settled  by  arbitration,  pursuant  to  the 
Lands  Clauses  Consolidation  Act  1845.  Sub- 
sequently the  respondents  and  the  appellant 
appointed  arbitrators  to  act  for  them  respectively, 
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and,  the  arbifcrators  having  differed,  the  matter 
was  referred  to  the  nmpire,  who  awarded  the  aum 
of  3711. 10*.  No  anm,  however,  was  ever  offered 
hj  the  respondents  to  the  appellant  for  compen- 
sation, and  the  action  to  recover  the  3712.  10s. 
compensation  and  the  costs  of  the  arbitration  and 
award  was  tried  before  Lord  Alverstone,  C.J, 
withont  a  jnry  on  the  13th  and  14th  Jnne  1901. 

The  Lord  Chief  Justice  delivered  his  judgment 
on  the  24th  June  1901  in  favour  of  the  appellant, 
but  this  judgment  was  reversed  on  appeal,  as 
above  mentioned. 

Cripps,  K.O.,  Haldane,  K.O.  and  MaeConJeey 
appeared  for  the  appellant. 

MeCall,  K.C.,  Honridge,  K.C.  and  W.  H. 
Loraine  for  the  respondents. 

Haldane,  E.O.  was  heard  in  reply. 

At  the  oonclnsion  of  the  arguments  their 
Lordships  gave  judgment  as  follows : — 

The  LoBD  Chanckllob  (Halebury).  —  My 
Lords  :  In  this  case  I  cannot  entertain  any  doubt 
that  the  judgment  of  the  Lords  Justices  of 
Appeal  was  right.  The  position  of  things  which 
is  here  disclosed  upon  the  facts  is  that  at  the 
time  when  the  notice  to  treat  was  given  Lord 
G^erard  was  the  owner  not  only  of  the  land  intended 
to  be  taken  under  the  powers  of  the  Act,  but 
of  other  land  which  might  or  might  not  be 
injuriously  affected,  without  any  communication 
to  the  railway  company  of  the  possibility  of  his 
sub-letting  the  land,  or,  rather,  letting  the  land 
for  building  purposes  on  a  building  speculation, 
and  without  any  communication  to  the  railway 
company  that  he  had  done  so.  The  compensation 
was  ascertained  not  by  the  ordinary  course  of  an 
inquiry  by  an  assessment  jury,  but  by  a  bargain 
between  the  parties.  Of  course,  inasmuch  as  we 
have  nothing  at  all  before  us  as  to  what  passed 
when  that  amount  of  24,0002.  was  agreed  upon 
between  the  parties,  all  that  ve  have  to  do  is  to 
look  at  the  situation  of  the  parties  and  see  what 
they  were  assessing  at  that  time.  What  they 
were  assessing  at  that  time  is  to  be  ascertained 
by  the  notice  to  treat  and  the  claim  made  in 
pursuance  of  that  notineto  treat  by  Lord  Gerard. 
Looking  at  those  documents,  it  is  impossible  to 
doubt  that  what  it  was  competent  to  the  claimant 
Lord  Grerard  to  claim,  and  unless  it  had  been  with- 
drawn from  the  power  of  the  assessment  juiy  it 
would  have  been  competent  to  him  to  claim  before 
the  jury,  was  compenEution  in  addition  to  the 
purchase  money  of  his  land  for  all  injurious 
affecting  of  his  other  land.  For  my  own  part  I 
cannot  entertain  the  least  doubt  that  any  compen- 
sation that  he  might  have  claimed  he  was  bound 
to  claim  then  and  there,  taking  it  upon  the  hypo- 
thems  that  it  was  tried  before  a  compensation 
tribunal.  Whether  it  was  tried  in  that  foim  or 
not,  the  theory  of  the  bargain  between  the  parties 
must  be  that  the  amount  which  was  settled  ia 
that  which  would  have  been  settled  by  a  compen- 
sation jury.  Then  what  is  the  bargain  P  24,0002. 
is  given  for  all  that  he  could  have  claimed  at  that 
time,  and  all  that  he  could  have  claimed  at  that 
time  included  the  amount  of  compensation  to 
which  he  would  have  been  entitled  for  any 
injurious  affecting  of  his  lands.  As,  therefore, 
between  the  railway  company  on  the  one  side 
and  Lord  Gorard  on  the  other,  it  seems  to  me 
that  that  question  is  finally  and  absolutely  deter- 


mined by  the  bargain  they  agreed  to  instead  of 
its  being  settled  for  them  by  the  compensation, 
tribunal.  What  happened  between  the  parties- 
to  the  building  speculation  and  the  claimant- 
againat  the  railway  company  does  not  aJEeot  the 
position  of  the  railway  company  at  all.  That 
which  they  have  agreed  to,  which  Wtts  the  founda- 
tion of  their  bargain,  was  everything  that  once- 
and  for  all  could  have  been  obtained  if  they  had 
gone  before  the  compensation  tribunal.  No- 
question  ia  before  us  now,  and  no  question  can. 
be  before  us,  as  to  the  relation  that  the  settle- 
ment between  the  railway  company  and  Lord 
Gerard  bears  to  the  relations  between  Lord  GSerard 
and  hia  liessee.  I  do  not  enter  into  the  question, 
as  to  whether  he  did  or  did  not  communicate  the 
facts  to  the  person  to  whom  he  was  letting  hia- 
land  for  999  years  on  a  building  lease.  It  mights 
be  that  he  might  be  regarded  aa  having,  unknown 
to  the  leasee,  done  something  in  the  nature  of  a 
breach  of  covenant  for  quiet  enjoyment  by  havine 
placed  a  diaability  on  that  part  of  the  land  which 
he  had  let  for  this  long  term,  or  it  might  be  that- 
in  recovering  that  amount  of  money  wnioh  he  did- 
recover  he  might  be  considered  to  be  a  trustee- 
for  so  much  of  the  compenaation  as  was  appro- 
priate to  the  deterioration  of  the  land  which  he- 
had  so  let.  That  ia  another  point  of  view  from 
which  it  might  be  regarded.  I  hesitate  to  mak» 
any  suggestion  because  I  do  not  think  it  would 
be  to  the  advantage  of  these  parties  to  encourage- 
the  idea  of  further  litigation  between  them.  The 
only  matter  with  which  we  are  concerned,  the- 
question  between  the  railway  company  on  the  one 
aide  and  Lord  Gerard  on  the  other,  seems  to  me- 
to  be  absolutely  concluded  according  to  the  judg- 
ment of  the  Court  of  Appeal.  That  question,  I 
think,  has  been  finally  and  rigfatiy  determined, 
between  the  parties.  It  would  be  a  most 
monstrous  thing  to  suppose,  that  after  the  rail- 
way company  had  given  compensation,  not  only 
for  the  land  that  was  taken,  but  for  all  injurious- 
affecting  of  the  land  at  the  time  that  the  notion 
to  treat  was  served,  without  any  notice  to  theuk 
of  any  further  relation  between  the.  claimant- 
against  them  and  any  one  else  they  should  he- 
called  upon  to  pay  further  and  other  compensa- 
tion to  some  one  else,  although  they  had  paid  and 
satiafied  the  demand  of  the  claimant,  whose  claim 
in  the  firat  instance  was  a  claim  including  all  thie- 
very compensation  which  it  is  now  sought  to 
recover  against  them.  The  abaolatn  merits  be- 
tween the  parties  we  have  not  before  us.  Th» 
suggestion  that  this  compensation  could  b» 
recovered  again,  and  by  a  person  to  whom  Lord 
Gerard  had  transmitted  hia  righta  of  compensa- 
tion without  notice  to  the  railway  company,, 
certainly  would  introduce  a  confuaion  in  the 
settlement  of  auch  mattera  which  1  should  be  very 
loth  indeed  to  encourage.  In  these  circumstances- 
it  appears  to  me  that  the  judgment  of  Stirling 
L.J.  is  absolutely  right,  and  I  move  that  this> 
appeal  be  diamissed  with  costs. 

Lord  Macnaohtbn. — My  Lords  :  I  am  of  th» 
same  opinion.  As  regards  the  question  between 
the  plaintiff  and  the  railway  company,  I  am 
unable  to  see  any  answer  to  the  argument  of 
Stirling,  L.J,  I  am  quite  content  with  his  judg- 
ment, and  I  am  unable  to  add  anything  to  it. 

Lord  LiNDLET. — My  Lords :  This  case  ia  one  of 
novelty  and  of  great  importance,  not  only  to  lail- 
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vn,j  companies,  but  to  landowneni.  I  agree  entiielT 
in  the  jndgment  of  the  Court  of  Appeal,  and  I 
•can  add  really  nothing  to  the  judgment  of 
Stirling,  L.J.  The  broad  principle  appears  to  me 
to  be  that  it  ia  not  competent  for  an  owner  of 
land  who  has  received  notice  to  treat  to  deal  with 
-anj  of  his  land  either  taken  or  injuriously  affected 
bv  the  company  so  as  to  increase  the  burden  of 
the  company  as  regards  the  compensation  to  be 
made  in  respect  of  snch  land  or  any  of  it.  In 
-this  case  it  would  be  most  unjnst  to  the  company 
to  depart  from  this  principle,  as  the  company 
settled  with  the  owner  without  notice  of  his  deal- 
ings with  his  land  after  the  notice  to  treat  was 
^ven  and  after  his  claim  was  sent  in,  and  he 
insisted  all  along  on  his  right  to  have  the  streets 
lowered :  (see  sect.  13,  clause  7  of  the  special  Act 
1886). 

Jvdgrnent  appealed  from  affirmed,  and  appeal 
di»mis$ed  loith  cottt. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  and 
■Oray,  for  /.  Heulam  Fox,  St.  Helens,  Lancashire. 

Solicitors  for  the  respondents,  Maples,  Teetdale, 
and  Co.,  for  Oppenheim  and  Bon,  St.  Helens, 
Lancashire. 


July  8, 11, 12,  and  Aug.  5, 1904. 

<Before  the  Lobd  Chakcellos  (Halsbury), 
Lords  Macnaqhten,  James  of  Hebefobd, 
and  LiNDLBT.) 

Bbtnolss  v.  Ashbt  abd  Son.  (a) 

ON  APPEAL  FSOH  THE  COUBT  OF  APPEAL  IN 
ENOLAND. 

Fixture* — Machinery  in  factory — Mode  of  aiiaeh- 
ment — Mortgage  of  factory  —  Bights  of  mort- 
gagee and  unpaid  vendor  of  machinery. 

A  lessee  under  a  long  lease  buUt  a  factory  on  the 
land  demised,  and,  before  it  was  finished,  mart, 
gaged  it  together  viith  the  fixtures,  machinery, 
and  fittings.  He  hired  machines  from  the 
appella/nt  under  a  hire-purchase  agreement  for 
ttie  htuiness  of  the  factory,  which  machines  loere 
fixed  upon  concrete  beds  by  bolts  and  nuts 
screwed  on  to  the  bolts,  so  that  they  could  be 
removed  without  injury  to  the  building. 

IThe  lessee  made  default  in  payment  of  the  instal- 
ments due  for  the  machines  under  the  agree- 
ment, and  the  appellant  became  entitled  to 
resume  possession  of  them.  Before  he  did  so 
the  mortgagees  entered  into  possession  of  the 
factory. 

Meld  [affirming  the  judgment  of  the  court  below), 
that  the  machines  were  fixtures,  and  that  the 
mortgagees  were  entitled  to  retain  them  as 
against  the  unpaid  vendor. 
«-  Hobson  V.  Gorringe  (75  L.  T.  Bep.  610 ;  (1897) 
1  Ch.  182)  approved. 

Appbai.  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.B.,  Bomer,  and  Mathew,  L.JJ.) 
refosing  an  application  by  the  appeUant,  the 
plaintiff  below,  for  judgment,  or  a  new  trial,  in 
an  action  tried  before  Lawranoe,  J .  with  a  janr. 
>  The  case  is  reported  87  L.  T.  Bep.  640 ;  (1903) 
I  K.  B.  87. 

The  facts  appear  sufficiently  from  the  head- 
note  above  and  from  the  judgment  of  their 
Lordships. 

(a>  Bapoited  by  0.  E.  Ualdek,  Esq.,  BuTl«ter-at-Law. 


Saldane,  K.C.,  Herbert  Beed,  E.C.,  and  Bovolatt 
appeared  for  the  appellant,  and  contended  that 
the  intention  of  fixing  the  machines  in  the  manner 
in  which  they  were  fixed  was  to  make  them  steady 
for  the  purposes  of  working,  not  to  annex  them 
to  the  freehold.  As  between  the  parties  to  the 
hire-purchase  agreement,  it  was  intended  that  they 
should  be  removable  if  the  instalments  of  the 
price  were  not  paid.    See 

Leigh  v.  Taylor,  86  L.  T.  Rep.  239 ;  (1902)  A  C. 
157,  per  Lord  Halsborr,  L.C. ; 

Hellawell  t.  Eastwood,  6  Ex.  295,  per  Parke,  B. 
The  Court  of  Appeal  and  Lawrance,  J.  considered 
that  they  were  bound  \if  the  decision  in  Hobson 
V.  Gorringe  (76  L.  T.  Bep.  610 ;  (1897)  1  Ch.  182), 
but  that  case  is  distinguishable,  or,  if  not,  was 
wrongly  decided.  See  Wake  v.  Hall  (48  L.  T. 
Bep.  834 ;  8  App.  Cas.  195),  per  Lord  Blackburn, 
where  he  discussed  the  jndgment  of  Lord  Ellen- 
borough,  C.J.  in  Elwes  v.  If  awe  (3  East,  38; 
2  Smith's  L.  C.)  as  to  trade  fixtures.  See  also 
Brooke's  Abridgment,  "Property,"  23,  referring 
to  a  case  in  the  Tear-book,  5  Hen.  7,  Hilary  Term, 

£15,  cas.  6,  which  is  cited  in  Gough  v.  Wood  (70 
.  T.  Bep.  297 ;  (1894)  1  K.  B.  713).    The  inten- 
tion of  the  fixing  may  be  looked  at.    See 

Holland  v.  Hodgson,  26  L.  T.  Bep.  709  ;  L.  Bep. 
7  C.  P.  328. 
The  question  should  have  been  left  to  the  jury  as 
to  the  object  and  purpose  of  the  fixing,  and  not 
have  been  dealt  with  by  the  court  as  a  matter  of 
law.    See 

Parsons  y.  Hind,  14  W.  B.  460. 
The  respondents  rely  on 

Hitchman  v.  Walton,  4  M.  &  W.  409  ; 
Longbottom  v.  Berry,  22  L.  T.  Bep.  328 ;  L.  Bep.  & 

Q.  B.  123 ; 
Southport  and  West  Lancashire  Baniing  Company 

V.  Thompson,  37  Ch.  Biv.  64 ; 
Lyon  V.  London  City  and  Midland  Banh,  88  L.  T. 

Bep.  392;  (1903)  2  K.  B.  135 ; 
Walmsley  v.  3ftl>ie,  7  C.  B.  N.  S.  115  ; 
Climie  v.  Wood,  20  L.  T.  Bep.  1012 ;  L.  Bep.  4  Ex. 
328. 

But  theee  cases  are  all  distingoishable  on  the 
facts.  Here  the  property  had  not  passed  to  the 
purchaser,  and  the  evidence  shows  that  these 
machines  were  considered  by  the  parties  as 
chattels  so  fixed  as  to  be  capable  of  removal  See 
Tyne  Boiler  Worlca  Company  v.  Overseers  of  Long- 
benton,  55  L.  T.  Bep.  825 ;  18  Q.  B.  Div.  8. 

/.  A.  Hamilton,  E.G.,  A.  Powell,  E.G.,  and 
Keeling,  for  the  respondents,  maintained  that  the 
authorities  were  all  one  way. — There  is  no  evi- 
dence to  refute  the  presumption  raised  by  the 
attachment  to  the  building.  No  fact  is  in  dispute. 
It  is  only  a  question  of  the  inference  to  be  drawn 
from  the  undisputed  facts.  Such  cases  as  Leigh 
V.  Taylor  [ubi  sup.)  do  not  touch  the  present  case. 
If  this  machinery  were  removed  the  building 
would  not  be  fit  for  any  any  other  purpose  with- 
out alteration.    See 

Monti  V.  Barnes,  83  L.  T.  Bep.  619  ;  (1901)  1  K.  B. 
205; 

Longbottom  v.  Berry  (ubi  sup.). 

The  appellant  asks  your  Lordships  to  overrule 
Hobson  V.  Gorringe  (ubi  tup.)  and  all  that  line  of 
cases.  [The  Lobd  Chancellob. — Since  the 
decision  of  the  earlier  cases  there  has  been  an 
enormous  development  in  the  use  of  machinery.J 
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Tbe  same  melhoda  of  fixing  have  oontinned,  and 
a  settled  principle  of  law  is  of  more  importance 
than  the  saving  of  capital  by  the  introduction  of 
the  hire-purchase  system.    See 

Bitchman  r.  Waltm,  {vhi  gup.) ; 

Lydt  T.  RuMtll,  IB.*  Ad.  394 : 

£x  parte  Cotton,  2  Most  D.  A  De  6.  725  ; 

Mathtr  ▼.  fra$tr,  2K.A3.  S36  ; 

Trapptt  r.  Barter,  2  Cr.  A  M.  153  ; 

CuUivich  T.  Bwivdell,  h.  B«p.  3  Eq.  240  : 

Boyd  V.  Shirrcch,   17   L.   T.  Bep.  197  i  L.  Eep. 

5  £q.  72 ; 
Crotee  t.  Bamet,  36  L.  T.  Bap.  693 ; 
Sander*  t.  Davti,  IS  Q.  B.  Dit.  218  ; 
Sheffield    and     Tvrk»K\r»     Permanent     i}utliltn<7 

Society  ▼.  Harrkon,  51  L.  T.  Kep.  640  ;  15  Q.  B. 

DiT.  358 ; 
Fither  r.  Ducon,  12  CI.  A  F.  312. 

Hellaieell  v.  Eatltoood  {ubi  eitp.)  is  the  only  case 
tiirowing  donbt  on  the  point,  and  that  decision 
has  often'  been  doubted  or  distinguished.  The 
mode  and  purpose  uf  tbe  attachment  must  be 
considered,  as  disclosed  by  the  snrroundisg  cir- 
ODmstanoes.    See 

Xx  parte  Barclay,  5  D«  O.  K.  A  G.  403. 

H.  Seed,  K.O.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  5. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Ghancxllos  (Halebnry).  —  My 
Lords :  I  cannot  say  that  I  am  satisfied  with  the 
mode  in  which  this  case  has  been  disposed  of. 
There  are  various  modes  by  which  things 
when  they  are  trade  fixtures  can  be  pio- 
tected  from  being  absorbed  by  the  owner  of  tbe 
freehold  or  by  a  mortgagee,  and  I  should  hesitate 
yery  much  before  I  agreed  that  such  fixtures  as 
are  in  question  here,  which  could  only  be  used 
when  fixed,  must  necessarily  belong  to  the  free- 
holder or  to  the  mortgagee.  By  an  express  or 
implied  contrrot  between  the  parties  interested 
machinery  for  tbe  purpose  of  working  in  a  factory 
might  be  protected  so  that  an  nnpaid  vendor  who 
has  lent  on  the  hire  system  machinery  to  a 
person  who  wanted  to  nee  it  in  his  mill  might 
make  it  safe  from  being  abeorbcd  either  by 
creditor  or  landlord.  There  is  nothing,  however, 
here  from  which  I  can  infer  either  an  express  or 
implied  contract  for  the  removal  of  these  articles 
which  undoubtedly  were  fixed ;  and  under  these 
circumstancis  I  do  not  dissent  from  the  conclu- 
sion at  which  your  Lordships  have  arrived.  I 
only  desire  to  say  that  I  agree  to  affirm  this 
judgment  upon  tbe  special  facts  which  I  find 
and  from  the  absence  of  any  evidence  which  can 
alter  the  rule  which  has  been  many  times 
affitmed,  upon  which  the  learned  judge  acted 
when  the  cate  was  before  him. 

Lord  MACNAaHTZN  concurred. 

Lord  James  of  Bebefobd. — My  Lords :  In 
ibis  ca«e  tbe  question  for  your  Lordships' 
decision  is  whether  certain  machines  employed 
for  use  in  a  factory  had  by  virtue  of  their  being 
fixed  to  the  bnilding  become  a  portion  of  it,  or 
whether  they  were  chattels,  and  so  to  be  regarded 
as  movable  property.  It  appears  that  the  plain- 
tiffs sold  certain  machines  to  a  person  named 
Holdway,  on  what  is  known  as  a  hire-purchase 
Mgieement.       The    plaintiffs    knew    that     the 


machines  would  be  used  under  ordinary  condi- 
tions in  a  factory  then  in  course  of  erection. 
This  factory  belonged  to  Holdway,  who  executed 
three  mortgages  upon  the  land  upon  which  the 
factory  was  oeing  built  "  together  with  th» 
buildings,  fixtures,  machinery,  and  fittings  erected 
thereon."  The  defendants  were  the  third  mort- 
gagees, but  having  paid  off  the  two  preceding 
mortgagees  they  are  now  entitled  to  the  land  and 
building  of  the  factory,  the  further  question  being; 
raised  whether  the  machines  have  or  have  not 
become  part  of  the  mortgaged  property.  The- 
purchaser  Holdway,  the  mortgagor  of  the  factory, 
did  not  fulfil  his  contract  with  the  plaintiffs,  s» 
that  the  goods  were  unpaid  for.  On  the  otjier 
hand,  it  must  be  taken  that  the  plaintiffs  wer» 
aware  that  the  machines  would  be  used  in  a 
factory,  and  would  be  fixed  in  the  usual  manner 
to  the  building.  There  is  also  nothing  unusual 
in  effecting  a  mortgage  upon  a  factory  (whatever 
that  may  include)  in  the  terms  which  1  have  men- 
tioned. In  consequence  of  Holdway's  default 
the  plaintiffs  claimed  the, machines  as  their  pro- 
perty. The  defendants  resisted  the  claim  upon 
tbe  ground  that  the  machines  being  fixed  to  the 
mortgaged  building  the  property  in  them  passed 
und«ir  the  mortgage  deed.  At  the  trial  which 
took  place  before  Law  ranee,  J.  and  a  jury  the 
learned  judge  held  that  as  there  were  no  facts  in. 
dispute  there  was  no  question  for  tbe  jtuy,  and 
following  the  decision  in  Hobaon  v.  Oorringe  (ubi 
sup.),  held  that  the  coatention  of  the  defendanta 
twas  correct,  and  directed  a  verdict  for  them.  The 
Court  of  Appeal  has  confirmed  this  judgment. 
In  the  first  instance  I  was  disposed  to  think 
that  the  question  of  ohattel  or  fixture,  being  one> 
of  fact,  ought  necessarily  to  have  been  submitted 
to  tbe  jury,  but  apparently  the  course  taken  by 
the  learned  judge  in  treating  the  question  as  one 
of  law,  or  as  one  of  fact  upon  which  the  jarf 
were  bound  to  accept  his  directions  and  apply  the 
law  as  declared  by  him,  was  correct,  and  cer- 
tainly was  acquiesced  in  by  both  parties  to  the 
suit.  The  manner  in  which  the  machines  were 
fixed  to  the  buildings  has  been  clearly  brought  to 
the  notice  of  your  Lordships.  This  fixing  of  the 
machines  is  to  obtain  steadiness,  and  effects  the 
usual  condition  under  which  such  machines  are 
used.  The  authorities  controlling  the  question» 
respecting  the  difference  between  fixtures  and 
chattels  are  very  numerous,  and  have  been  raised 
between  different  parties.  The  rights  of  landlord 
or  tenant,  of  mortgagor  or  mortgage,  and  lia- 
bility to  teing  rated,  have  all  brought  this  ques- 
tion to  a  legal  issue  for  the  determination  of  oni> 
courts.  I  do  not  propose  to  review  those  authori- 
ties in  detail,  but  having  consulted  and  considered 
them,  I  have  come  to  the  conclusion  that  the 
weight  of  authority  is  in  favour  of  the  view  that- 
these  machines  must  be  held  to  be  affixed  to  the 
building  so  as  to  pass  under  the  mortgage  as 
being  a  portion  of  tbe  factory.  The  cases  sup- 
porting this  view  are  very  numerous,  but  the 
principal  case  now  generally  referred  to  is  that  of 
Mobson  V.  Oorrittge,  the  authority  upon  which 
Lawrance,  J.  acted.  Doubtless  there  are  cases  and 
dicta  upon  which  the  appellants  are  entitled  to 
rely,  Hellawell  v.  Eattwood  (ubi  tup.),  Chidiey  v. 
Churchwardens  of  West  Ham  (32  L.  T.  Bep. 
486),  The  Tyne  Boiler  Works  t.  Longbenton. 
{vhi  sup.),  tVake  v.  Hall  (ttbt  tup.),  and 
several  other  cases  were  relied  upon  at  the  Bar 
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to  show  that  these  maohines  ahoald  bs  regarded  ' 
as  chattels,  but  in  none  of  these  oases  did  the 
question  come  up  between  mortgagor  and  mort- 
,gagee,  and  in  some  of  them  the  decisions  are 
«zplained  upon  grounds  other  than  those  exist- 
ing in  the  present  case.  In  the  same  way 
Trappes  t.  Harter  (uhi  sup.),  a  case  arising  out  of 
«  mortgage,  was  decided  principally  upon  a  ques- 
tion of  local  custom,  and  in  Lyon  ▼.  Jjondon  City 
/md  Midland  Bank  {ubi  »up.),  the  deoiBion  in 
favour  of  some  chairs  being  chattels  appears  to 
have  been  correctly  decided  upon  the  special  facts 
of  that  case.  It  was  argued  at  the  Bar  that  as 
Holdway  had  not  paid  tor  the  machines  they 
remained  the  property  of  the  plaintiffs,  and  could 
not  by  any  act  of  Holdway  lie  dealt  with  as  fix- 
tures. Bat  the  argument  cannot,  I  think,  pre- 
vail. The  machines  were  sold  by  the  plaintifEa 
for  the  purpose  of  being  used  in  the  manner 
in  which  they  were  used.  In  order  so  to  use 
them  it  was  necessary  that  they  should  be 
fixed,  and  so  became  part  of  the  building. 
For  these  reasons  I  feel  that,  following  a 
great  preponderance  of  authority,  your  Lord- 
-ships'  judgment  should  be  in  favour  of  the  re- 
spondents. 

Lord  LiNDLET. — My  Lords :  This  is  an  action 
'brought  to  recover  certain  machines  bought  from 
the  plaintiffs  by  one  Holdway  on  what  is  called  a 
Lire-purchase  agreement.    Holdway  did  not  pay 
the  instalments  of  his  purchase  money  as  they 
iMcame  due,  and  the  machines  therefore  never 
Isecame  his  property.    The  plaintiffs  knew  that 
the  machines  were  wanted  in  order  to  fit  np  a 
"factory  which  Holdway  was  building,  and  he  put 
the  machines  into  the  factory  on  beds  of  concrete 
prepared  for  them.    The  machines  were  worked 
.  by  steam  power  transmitted  from  a  steam  engine 
by  shafts,  wheels,  and  gearing  in   the  usual  way. 
^aoh  machine  was  complete  in  itself.     Each  was 
fastened  down  to  its  concrete  bed  by  bolts  and 
nut*.    The  bolts  wem  firmly  fixed  in  the  concrete 
and  passed  through  and  projec  ted  beyond  holes 
in  the  machine.     The  nuts  were  screwed  on  the 
ends  of  ^he  bolts  where  they  projected,  and  the 
machines  were  thus  held  fast.    By  unscrewing 
the  nuts  each  machine,  although  heavy,  could  no 
'doubt  be  raised  up  and  removed  without  injury 
to  the  building  containing  it,  and  without  injury 
,  to  its  coQcrete  bed  and  to  the  bolts  embedded  in 
it.    Whilst  the  factory  was  being  erected,  but 
before  any  of   the   machines  in    question    were 
put    into     it,    Holdwav     mortgaged     to    Bur- 
rows the  land  on  which  the  factory  was  being 
built,    "together  with    the    buildings,    fixtures, 
jnachinery,  and  fittings  erected  thereon."    Hold- 
way    afterwards   executed   a   second   mortgage 
to  one  Hatt,  and  at  a  later  date  he  executed  a 
third  mortgage  to  the  defendants.    The  machines 
in  question  were  put  into  the  factory  soon  after  it 
was  mortgaged  to  the  defendants.    After  they 
had  been  fixed,  the  second  mortgagee  took  pos- 
session, and  the  defendants  then  paid  off  the  two 
prior    mortgages,  and  took   transfers  of    them. 
The  purpose  for  which  the  machines  were  obtained 
And  nxed  appears  to  me  unmistakable ;  it  was  to 
complete  and  use  the  building  as  a  factory.    It 
is  true  that  the  machines  could  be  removed  if 
necessary,  but  the  concrete  beds  and  bolts  pre- 
pared for  them  negative  any  idea  of  treating  the 
machines  when  fixed  as  movable  chattels.    The 
qnestion  is  whether  they  passed  by  the  mortgage. 


But  for  the  fact  that  Holdway  had  not  paid  for 
them  the  question  would  not,  in  my  opinion,  be 
open  to   the  slightest  doubt.      There  is  a  long 
series  of  decisions  of  the  highest  authority  showing 
conclusively  that  as  between  a  mortgagor  and 
a  mortgagee  machines  fixed  as  these  were  to  land 
mortgaged  paEs  to  the  mortgagee  as  part  of  the 
land.      The    decisions   in    question    begin    with 
WalmsUy  v.  Milne  (u&t  sup.),  and  include  Ex  parte 
Barclay  (uhi  sup.),  Mather  v.  Fraser  {uM  sup,), 
Climie  v.  Wood  (ubi  sup.),  Longbottom  v.  Berry^ibi 
sup.),  Holland  v.  Hodgson  (u6t  sup.),  Cfough  v.  Wood 
(ubi sup.),Kad HobsonY.Gorringe(ubisup.).  Others 
were  referred  to  in  the  argument^  but  I  need  only 
mention  Southport  and  West  Lancashire  Banking 
Company  v.   Thompson  (ubi  sup.),   where  it  was 
held  that  whether  the  mortgagor  is  an  owner  in 
fee  or  only  a  leaseholder  (as  in  this  case)  is  imma- 
terial  with  reference  to  the  qnestion  now  under 
consideration.    It  is  quite  impossible  to  overrule 
these  decision?.    It  must  be  conceded  that  there 
are  dicta  in  other  cases,  and  even  decisions  which 
show  that  for  some  purposes  even  maohines  more 
or  less  like  these  have  been  treated  as  chattels. 
There  is  Hellawell  v.  Eastwood  (ubi  sup.),  a  case 
of  distress  which  has  been  much  commented  on 
in  later  cases,  and  is  of  questionable  authority ; 
there  are  ratbig  cases,  such  as  Chidley  v.  West 
Ham  and  Tyne  Boiler  Works  Company  v.   Ooer- 
seers  of  Longbenton;    there  is  the  case  of    the 
miners'  huts.  Wake  v.  Hall  (ubi  sup.),  which  was 
raised  between  miners  in  the  Peak  district  and 
landowners,  and  turned  entirely  on  a  locil  custom ; 
there  is  the  tapestry  case,  Leigh  v.  Taylor  (u6t 
sup.),  which  was  raised  betweea  a  tenant  for  life 
and  remainderman;  there  is  Fisher  v.  Dixon  (uhi 
sup.),  which  was  raised  between  the  heir  and  the 
executors  of  the  deceased  owner  of  the  laud  and 
the  machinery  fixed  to  it.    I  do  not  profess  to  be 
able  to  reconcile  all  the  cases  en  fixtures,  still 
less  all  that  has  been  said  about  them.  In  dealing 
with  them,  attention  must  b )  paid  not  only  to  the 
nature  of  the  thing  aad  to  the  mode  of  attach- 
ment, but  to  the  circumstaaoes  under  which  it 
was  attached,  the  purpose  to  be  served,  and  last, 
but  not  least,  to  the  position  of  the  rival  claimants 
to  the  things  in  dispute.    In  this  case,  and  still 
regarding  the  question  for  the  present  as  con- 
cerning the  mortgagor  on  the  one  side  and  the 
mortgagee  on  the  other,  it  is,  in  my  opinioQ, 
impossible  to  hold  that  the  machines  did  not  pass 
with   the  mortgage.      The  only  authorities  on 
mortgages  which  present  any  difficulty  are  Trappes 
V.  Harter  (uhi  sup.)  and  the  very  recent  case  of 
Lyon  and  Co  v.  London  City  and  Midland  Bank 
(ubi  tup.).     Trappes  v.  Harter  was  a  reputed 
ownership  case,  and  turned  on  the  facts  stated 
in  a  special  case.   The  court  there  held  that  some 
trade  fixtures  did  not  pass  by  a  mortgage  of  the 
property    to   which    they  were    attached.      The 
special  case,  however,  stated  facts  showing  that 
the  machines  as  fixed  were  locally  regarded  as 
chattels,  that  the  partners  who  put  them  up  so 
i-egarded  them,  and  that  the  mortgagee  knew 
this  and  so  treated  them.      This  accounts  for 
the  decision.    In  Lyon  and  Co.  v.  London  City 
and  Midland  Bank  some  chairs  were  hired  from 
the  plaintiffs  by  the  owner  of  a  place  of  public- 
entertainment  in  Brighton.    The  Brighton  Town 
Council  required  the  chairs  to  be  fastened  so  as 
not  to  be  easily  displaced,  and  this  was  done.  Th» 
cha,ir3  were  screwed  to  bars  fastened  to  the  floor. 
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Thebailding  and  fixtures  were  then  mortgaged  to 
the  defendants.  The  mortgagees  took  possession 
and  claimed  the  chairs,  bat  the  conrt  neld  they 
did  not  form  part  of  the  property  mortgaged,  but 
remained  so  many  chattels.  Having  regard  to 
the  nature  of  the  things  fixed,  the  m^e  of  fixing 
and  the  order  of  the  town  council,  the  decision 
was,  in  my  opinion,  quite  right,  and  in  accordance 
with  the  authorities  above  referred  to.  I  pass 
now  to  consider  whether  in  this  case  the  fact  that 
the  mortgagor  Holdway  had  not  acquired  the 
ownership  of  the  machines  by  paying  for  them 
entitles  the  plaintiffs  to  recover  their  value  from 
the  defendants.  The  title  to  chattels  may  clearly 
be  lost  by  being  affixed  to  real  propertv  by  a 
person  who  is  not  the  owner  of  the  chattels. 
This  was  pointed  out  in  Oough  v.  Wood  {vhi  sup.), 
and  is  very  old  law.  Holdway  agreed  to  buy  the 
machines;  but  the  plaintiffs  knew  what  he 
wanted  them  for,  and  that  before  paying  for  them 
he  intended  to  put  them  up  in  his  factory  and  to 
use  them.  They  knew  that  the  factory  was 
mortgaged,  and  they  ran  the  risk  of  the  machines 
being  claimed  as  fixtures.  In  effect,  Holdway 
was  authorised  by  the  plaintiffs  to  convert  the 
chattels  into  fixtures,  subject  to  the  right  of  the 
plaintiffs  to  enter  and  retake  them  if  he  did  not 
pay  them.  But,  apart  from  this  knowledge  and 
anthority,  the  result  would  be  the  same,  although 
not  so  obvious.  After  the  machines  were  fixed, 
and  before  the  plaintiffs  claimed  them,  the  second 
mortgagee  took  possession;  the  plaintiffs'  right 
to  enter  and  remove  the  machines,  resting  as  it 
^d  on  their  contract  with  Holdway,  ceased  to  be 
exerciseable.  The  plaintiffs  have  no  greater  rights 
against  the  defendants  than  they  had  against  the 
second  mortgagee,  whose  rights  the  defendants 
have  acquired.  The  machines  had  ceased  to  be 
chattels  belonging  to  the  plaintiffs ;  they  were 
not  chattels  wrongfully  detained  by  the  defen- 
dants. The  machines  had  become  fixtures  which 
the  plaintiffs  were  not  entitled  to  remove  from  the 
possession  of  the  mortgagees.  This  was  the  view 
taken  by  both  Lawrance,  J.  and  by  the  Court  of 
Appeal,  and  was  in  accordance  with  Hobson  v. 
Gorringe  {uhi  »v,p.),  which,  in  my.  opinion,  was 
correctiy  decided.  There  were  really  no  facts  in 
dispute,  and  nothing  would  have  been  gained  by 
leaving  any  question  to  the  jury.  The  legal 
questions  raised  on  the  undisputed  facts  were,  in 
my  opinion,  rightly  decided,  and  t>he  appeal  ought 
to  be  dismissed  with  costs. 

Judgjnent  appealed  from,  affirmed,  and  appeal 
dismissed  with  costs. 
Solicitors:  for  the  appellant,  Scott,  Spaldinq, 
and  Bell;    for    the  respondent,   Thomas  H.    E. 
Foord. 


March  15, 18,  21,  22,  24,  April  25,  May  2,  9,  and 

Aug.  5,  1904. 
(Before  Lords  Macnaghten,  Davet,  James  of 

Hesbfoed,  Robertson,  and  Lindlet). 
Simpson  v.  Attorney-General  and  others, 

and  Cross  Appeal,  (a) 

Miver — Navigation — Maintenance  of  locks — Tolls 

— Right  to  close  locks — Boyal  charter — Validity 

— Statute  of  Monopolies  (21  Jac.  1,  c.  3). 

A  Royal  charter  purporting  to  grant  to  the  grarUee 

(a;  Bflportci  by  C.  £.  Haluen,  £94.,  BarrisMr-at-Lair, 


"  the  sole  and  absolute  benefit  of  all  and  singular 
the  water  carriage  in  and  upon "  a  puUie 
navigable  river,  and  also  "  the  sole  and  exclusive 
passage  and  transit  for  boats,  barges,  and 
other  vessels  laden  with  .  .  .  merchandise, 
through  all  that  river  .  .  .  aforesaid," 
and  also  "the  sole  and  exclusive  lieenee  and 
power  of  carrying  .  .  .  through  all  the 
river  aforesaid  .  .  .  all  manner  of  food 
.  .  .  and  merchandise  whatsoever  in  shijpi, 
boats,  barges,  or  other  vessels,"  in  consideration 
of  a  yearly  rent  payable  to  the  Crown,  is  void 
both  at  common  law  and  under  the  Statute  of 
Monopolies  (21  Jae.  1,  e.  3). 

The  appellant's  predecessor  in  title  made,  upon 
his  own  land,  certain  locks,  and  cuts  leading 
thereto,  in  order  to  improve  the  navigation  of  a 
river,  and  was  empowered  to  demand  a  toll  from 
all  vessels  carrying  merchandise  through  suck 
locks.  In  course  of  time  the  navigation 
diminished  to  such  an  extent  that  the  receipts 
from  the  tolls  were  not  sufficient  to  pay  for  keep- 
ing the  locks  and  cuts  in  proper  repair. 

Held,  that  the  appellant  was  not  bound  to  maintain 
and  work  the  locks  at  a  loss,  and  was  justified  in 
closing  the  locks  and  cuts. 

Judgment  of  the  court  below  reversed,  Lords  Daveif 
and  Lindley  dissenting. 

Per  Lords  Bavey  and  Lindley  :  Under  the  circum- 
stances the  locks  and  cuts  m,ust  be  taken  to  have 
become  part  of  the  puhlie  navigable  river,  and 
the  appellant  was  not  entitled  to  close  them  and 
exclude  the  pul)lic  from  them. 

Gross  appeals  from  a  judgment  of  the  Court 
of     Appeal    (Bigby,     Yaughan    Williams,    and 
Stirling,   L.JJ.),   who   had  varied  an   order  of 
FarweU,  J.    The  case  is  reported  85  L.  T,  Bep.  ■*■ 
325  ;  (1901)  2  Ch.  671. 

The  Attorney- General  (at  the  relation  of  the 
Huntingdonshire  County  Council)  and  the  Hont- 
ingdonsnire  County  Council  were  plaintiffs  and  the 
appellant,  Leonard  Simpson,  was  defendant.  The- 
object  of  the  action  was  to  establish  a  right  on  the 
part  of  all  His  Majesty's  subjects  (subject  onl^to 
the  payment  of  certain  tolls)  to  navigate  the  nver 
Ouse  from  a  point  above  St.  Neots,  in  the  county 
of  Huntingdon,  to  a  point  below  St.  Ives,  in  the 
same  county,  and  thence  to  the  sea,  and  to  use 
for  the  purpose  of  such  navigation  six  several 
locks  and  a  stanch,  the  property  of  the  appellant, 
and  also  to  establish  a  liability  on  the  part  of  the 
appellant  to  keep  such  locks  and  stanoh  in  good 
repair  and  working  order  and  to  obtain  conse- 
quential reliel.  Toe  circumstances  which  gave 
rise  to  the  action  were  shortly  as  follows : — The 
locks  and  stanoh  belonged  in  the  year  1893  to 
one  Bendall,  subject  nevertheless  to  a  legal  mort- 
gage for  5700Z.  in  favour  of  one  Harold  Simpson, 
which  mortgage  was  still  subsisting,  but  owinf 
to  want  of  repair  both  the  locks  and  the  stanch 
were  and  had  for  some  time  been  almost  if  not 
wholly  incapable  of  use  for  navigation  purposes. 
In  Feb.  1893  the  appellant  purchased  the  equity 
of  redemption  in  the  locks  and  stanch,  and  after 
expending  over  10,0002.  in  repairs,  reopened  the 
same  for  navigation  purposes,  making  certain 
charges  for  the  use  thereof  both  in  respect  of 
trading  barges  and  pleasure  boats.  In  the  year 
1894  the  corporation  of  Godmanchester  forced 
open  the  gates  of  two  of  the  looks  during  a  flood, 
thereby   necessarily   injuring    such    gates    and 
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impairing  the  efficiency  of  the  looks ;  bnt  in  an 
action  which  the  appellant  commenoed  for  an 
injnnction  the  corporation  established  a  right 
to  force  open  sach  gates  in  times  of  flood  under 
a  grant  made  by  one  of  the  appellant's  predeces- 
sors in  title,  Simpson  v.  Mayor,  &e.,  of  Godman- 
■ehester  (77  L.  T.  Bep.  409;  (1897)  A.  C.  696).  The 
appellant,  finding  tlmt  the  exercise  by  the  corpora- 
tion of  Grodmanchester  of  their  right  to  force 
-open  the  gates  in  times  of  flood  would  seriously 
increase  the  costs  of  maintaining  and  repairing 
the  locks  and  that  his  receipts  from  the  whole 
river  amounted  to  about  150L  per  annum  only  in 
the  year  1897,  closed  the  looks  and  discontinued 
the  use  of  the  stanch,  and  thereupon  the  respon- 
-dents  instituted  this  action. 

Farwell,  J.  decided  in  favour  of  the  plaintiffs, 
«nd  his  order  was  affirmed  by  the  Court  of  Appeal 
with  a  variation. 

Both  parties  appealed  to  the  House  of  Lords. 

The  facts  are  very  fully  set  out  in  the  report 
in  the  courts  below,  and  in  the  judgment  of  Lord 
Macnaghten. 

Neville,  E.C.  and  R.  J.  Parker  appeared  for 
Simpson,  the  appellant  in  the  principal  appeal 
and  respondent  in  the  cross  appeal. 

Umohn,  K.C.,  N.  Tehbutt,  and  Brooke  Little  for 
the  Attorney-General  and  the  County  Council. 

The  arguments  turned  upon  the  history  of  the 
■case,  and  the  effect  of  the  patents  granted  to 
Simpson's  predecessors  in  title,  and  judgments 
in  previous  actions  relating  to  the  navigation. 
The  following  authorities  were  referred  to  : 

Gardner  v.  Hodgson's  Brewery  Company,  88   L.  T. 

Bep.  698 ;  (1903)  A.  C.  239  ; 
Darlaston    Local    Board    v.  London    and    North- 
Western  Railway  Company,  71  L.  T.  Bep.  46 1 ; 

(1894)  2  Q.  B.  694  ; 
Beg.  V.  York  and  North  Midland  Railway  Company, 

IE.  &B.  178,858; 
Beg.  V.  Oreal  Western  Raihoay  Company,  69  L.  T. 

Bep.  572 ; 
Hale  de  Jare  Maria,  3rd  edit.,  pp.  372-6  ; 
Hall  on  the  Ssa  Sbors,  ohaps.  2  and  3 ; 
Lawranee  t.   Hiteh,   18  L.  T.  Bep.  483 ;  L.   Bep. 

3  Q.  B.  S21 ; 
Oreat   Eastern    Railway  Company  t.    Ooldsmid, 

52  L.  T.  Bep.  270 ;  9  App.  Caa.  927. 
At  the  cont^lusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  5. — ^Their  Lordships  gave  judgment  as 
iollowB: — 

Lord  Macnaghten. — My  Lords  -.  Before  the 
incident  occurred  which  led  to  the  present  action 
the  navigation  of  the  river  Onse  between  St.  Keots 
and  St.  Ives,  a  distance  of  about  sixteen  miles, 
was  maintained  by  means  of  six  looks.  Below 
St.  Ives  it  was  maintained  by  means  of  a  lock 
built  in  a  stanch  stretching  across  the  river,  and 
situated  about  half  a  mile  oelow  St.  Ives,  where 
the  passage  of  boats  and  vessels  used  to  be 
impeded  by  shallows  and  ''  hills  of  gravel,"  and 
the  tide  now  ends.  The  six  loolu  were  con- 
stmoted  under  the  authority  or  under  the  cover 
and  protection  of  certain  lettora  patent  in  the  early 
part  of  the  seventeenth  century  by  a  predecessor 
in  title  of  the  appelhmt  Simpson.  He  pnt  them 
upon  land  of  his  own  which  be  had  acquired  for 
the  purpose.  By  the  use  of  these  locks  ooats  and 
vessels  were  enabled  to  pass  from  one  level  to 
another  and  so  to  get  round  six  ancient  mill-dams 


which  penned  back  the  water,  deepening  the  reach 
above,  but  forming  an  obstruction  in  the  course 
and  channel  of  the  river,  and  interrupting  the 
waterway.  The  St.  Ives  stanch  was  originally 
constructed  in  the  same  century,  bnt  at  a  later 
date,  by  the  then  owner  of  the  navigation  for  the 
benefit  of  the  traders  on  the  river,  who  agreed  to 
pay  a  charge  or  toll  on  going  through  the  stanch. 
It  was  afterwards  dealt  with  by  an  Act  of  Par- 
liament, passed  in  1720  (6  Geo.  1,  c.  29),  which 
authorised  one  Henry  Ashley,  who  was  also  a  pre- 
decessor in  title  of  the  appellant  Simpson,  his 
heirs  and  assigns,  to  rebuild  and  improve  the 
stanch,  and  then  to  take  a  toll  over  and  above  the 
toll  doe  or  payable  before  the  Act  was  passed. 
The  Act  of  1720  also  authorised  and  empowered 
Henry  Ashley,  his  heirs  and  assigns,  to  improve 
the  passage  for  boats  and  vessds  on  the  river 
within  the  county  of  Huntingdon  from  a  place 
called  Hollowell,  below  St.  Ives  stanch,  right 
away  np  to  St.  Neots,  and  for  that  purpose  to 
cleanse,  scour,  and  deepen  the  river  where  and 
as  often  as  occasion  should  require.  In  the  early 
days  of  the  navigation  after  the  six  locks  were  bmlt 
there  was  a  good  deal  of  trouble  and  litigation  in 
connection  with  them,  principally  about  the  charges 
demanded  from  the  traders  on  the  river.  XTlti- 
mately  the  charge  or  toll  for  passing  through  the 
six  locks  came  to  be  settled  at  the  uniform  rate  of 
od.  per  customary  load  at  each  of  the  six  locks. 
Thenceforward  until  the  introduction  of  railways 
the  navigation  appears  to  have  been  a  profitable 
concern,  and  naturally  enough  no  attempt  was 
ever  made  to  unsettle  the  toll.  When  rwlways 
were  introduced,  traffic  on  the  river  fell  off,  and 
the  owners  of  the  navigation  had  to  lower  the 
toll  by  allowing  an  increase  in  the  weight  or 
quantity  of  the  customary  load.  In  the  year  1893 
tne  appellant  Simpson  bought  the  navigation. 
Everything  was  then  out  of  repair.  He  paid  several 
thousands  for  nig  purchase.  He  had  to  spend 
about  10,0002.  more  on  the  property  to  put  it  in 
order.  But  he  soon  found  that  there  was  little 
or  nothing  to  be  made  of  it.  Trade  on  the  river 
was  dying  ont.  At  the  same  time  there  was  a 
growing  increase  in  pleasure  traffic.  But  the 
owners  of  pleasure  boats  protested  against  paying 
any  toll,  and  evaded  payment  when  they  could. 
At  last,  in  self  defence,  Simpson  took  the  step  of 
shutting  up  the  six  locks  and  the  stanch.  There- 
upon tms  action  was  brought.  The  Attorney- 
General,  at  the  relation  of  the  county  council  of 
Huntingdonshire,  and  the  county  council  of 
Huntingdonshire  came  forward  as  plaintiffs. 
Simpson  was  made  defendant.  The  plaintiffs 
claimed  a  declaration  that  "the  six  locks  and 
stanch  with  their  appurtenances  formed  part  of 
the  river  Ouse,"  that  the  Onse  from  St.  Xeots  to 
the  sea  was  a  public  navigable  river,  and  that  all 
members  of  the  public  were  entitled  to  pass 
through  the  ux  locks  and  the  stanch,  but  as 
regards  the  passage  of  boats  and  vessels  laden 
with  goods  or  merchandise,  subject  to  the  statu- 
tory toll  mentioned  in  the  Act  of  1720  in  respect 
of  the  passage  through  the  stanch  and  subject  to 
the  toll  of  Sd.  per  customary  load  in  respect  of 
the  passage  through  each  of  the  six  locks.  They 
also  asked  for  a  declaration  that  the  defendant 
was  bound  to  maintain  all  the  six  locks  and  the 
stanch  in  an  efficient  state  and  condition,  and  to 
provide  attendants  and  all  appliances  necessary 
to  work  the  same,  and  to  enable  the  public  navi- 
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gatiag  the  river  to  hare  free  and  oonvenient 
passage  throngh  the  same,  subjeot  only  in  the 
oaae  of  boats  laden  with  goods  and  merchandise 
to  the  tolls  aforesaid.  The  plaintiffs  also  songht 
to  have  the  rights  which  thej  claimed  enforced 
by  injunction.  Farwell,  J.  decided  that  the 
Onte,  inclnding  the  six  loclcs,  the  stanch,  and 
their  appurtenances  was  a  pnblic  navigable  river, 
and  that  all  members  of  the  public  were  entitled 
to  pass  throngh  the  six  looks  without  paying  any 
toll  whatever,  and  through  the  St.  Ives  stanch  on 
payment  of  the  statutory  toll  in  the  case  of  boats 
and  vessels  laden  with  goods  or  merchandise; 
hut  he  held  that  the  defendant  was  not  bound  to 
maintain  or  work  any  of  the  six  looks  or  the 
stanch,  and  he  grantee  an  injunction  to  restrain 
the  defendant  from  obstructing  or  interfering 
with  any  of  her  late  Majesty's  subjects  in  the 
exercise  of  their  rights  as  thus  declared.  He 
gave  no  costs  to  either  side.  The  defendant 
appealed  from  the  whole  judgment,  except'  from 
ue  order  as  to  costs.  The  plaintifC«  did  not  ap- 
peal. The  Oourt  of  Appeal  differed  from  Far- 
well,  J.  on  many  points  of  importance  and  varied 
his  order.  As  varied,  the  order  is  substantially 
in  terms  of  the  phuntiff's  clum,  except  that  the 
tolls  payable  in  respect  of  the  six  locks  are 
declared  to  be  "  such  tolls,  rates,  and  charges  as 
nay  from  time  to  time  be  reasonable — that  is  to 
say,  such  tolls,  rates,  and  charoes  as  will  from 
time  to  time  provide  a  reasonable  profit  for  the 
defendant  beyond  the  necessary  cost  of  repair 
and  maintenanoe."  As  regards  the  six  locks  the 
declaration  of  the  court  is  that  the  defendant  is 
bound  to  maintain  them  in  an  efficient  state  and 
eoncHtion.  and  to  provide  attendants  and  all 
appliances  necessary  to  work  the  same.  As 
regards  the  St.  Ives  stanch  the  declaration  is 
that  so  long  as  the  defendant  takes  the  statutory 
toll  in  respect  thereof  he  is  bound  to  maintain 
and  repair  it,  without  prejudice  to  any  question 
•B  to  his  obligations  in  respect  thereof,  in  the 
•vent  of  his  ceasing  to  take  the  statutory  toll. 
An  injunction  was  granted  to  enforce  the  rights 
BO  declared,  but  no  costs  were  given  to  either 
side.  From  the  order  of  the  Oourt  of  Appeal 
both  parties  have  appealed  to  this  Bx>nse. 
The  defendant  appeals  from  the  whole  order. 
The  plaintiffs  seek  to  omit  the  words  "  such  tolls, 
rates,  and  charges  as  may  from  time  to  time  be 
reasonable,"  and  to  limit  the  toll  to  a  toll  of  3d. 
for  each  of  the  six  locks,  and  they  appeal  against 
the  order  as  to  costs.  Pausing  here  for  a  moment, 
I  would  ask  your  Lordships  to  consider  the  prac- 
tical effect  and  necessary  result  of  the  order  of 
the  Court  of  Appeal.  The  litigation,  so  far,  has 
been  disastrous  to  Simpson.  The  judgment  of 
Farwell,  J.  stripped  him  of  every  particle  of 
beneficial  interest  in  the  six  Jocks.  But  stripped 
and  despoiled  as  he  was,  he  was  yet  allowed  to  go 
away  scot  free.  Not  content  with  that  privilege 
or  immunity,  he  appealed  to  the  Oourt  of  Appeal. 
There  he  fared  worse.  He  is  now  under  orders  to 
repair,  maintain,  and  work  the  looks,  to  keep  a 
staff  of  attendants,  and  to  provide  all  necessary 
appliances  for  the  purpose.  True,  he  may  take 
raasonablo  tolls — such  tolls  as  will  "  provide  a 
reasonable  profit  beyond  the  necessary  cost  of 
repair  and  maintenance."  But  where  is  the  profit 
to  come  from  P  Pleasure  boat«  are  to  pay  no  tolls. 
The  present  tolls  on  goods  and  merchandise  are 
not  enough  to  keep  the  navigation  open.    Will 


nunng  the  tolls  attract  traffic  P  Will  the  one  or 
two  traders  who  still  use  the  river,  partly,  I  think,, 
in  consequence  of  some  squabble  with  the  rail  way- 
company,  be  persuaded  to  pay  enough,  not  only 
to  provide  for  repair  and  maintenanoe,  but  to- 
yield  a  profit  besides  P  I  do  not  feel  very  sanguine- 
about  that  And  if  Simpson  is  mined,  bow  will 
the  public  be  benefited  ?  As  a  last  resource  ka- 
oan  assign  to  a  pauper.  If  be  does  so  the  asmgn- 
ment  wUl  not  tnmsier  any  of  his  rights,  such  a» 
they  are,  to  the  pnblic  or  to  the  County  Council. 
The  locks  will  be  left  derelict,  at  the  mercy  of 
everybody  and  everything,  and  the  whole  concern 
will  go  to  rack  and  ruin  in  a  very  short  time.  I» 
it  not  permissible  to  doubt  whether  a  conclusion  so 
lame  and  impotent,  which  must  be  disastrous  to 
everybody  concerned,  is  founded  onsound  premises  P 
The  case  was  very  fully  and  ably  argued.  Many 
interesting  topics  were  introduced.  The  history 
of  the  Ouse  was  carried  back  to  Domesday  Book, 
and  there  was  a  copious  citation  of  authorities. 
Bat,  after  all,  I  think  that  the  real  question  before 
your  Lordships  lies  within  a  comparatively  narrow- 
compass  of  time  and  depends  upon  a  few  simple 
considerations.  As  regards  the  six  locks,  one  na» 
first  to  consider  the  state  and  condition  of  the 
river  Ouse  between  St.  Xeots  and  St.  Ives  at  the 
date  of  the  letters  patent  under  which  the  six. 
looks  were  constructed.  These  letters  patent 
were  granted  in  15  Jas.  1  (the  21st  July  1618}  to 
one  John  Gason,  and  are  known  as  G-ason's 
patent.  Gason's  patent  was  for  the  term  of 
twenty-one  years.  While  that  patent  was  in 
existence  there  were  divers  proceedings  before  th» 
Privy  Cooncil.  There  was  also  a  suit  of  ThelwaU 
V.  Jackson,  there  was  an  action  of  Juxoh  v.  Thorn- 
hiil.  and  there  were  two  other  patents,  one  of 
3  Car.  I  (the  3rd  Jan.  1628),  called  Spenoer'n 
first  patent,  and  the  other  of  14  Car.  I 
(the  11th  Dec.  1638),  known  as  Spenoer's 
second  patent.  The  events  which  took  place 
during  this  period  are  material  and  require 
close  attention.  Farwell,  J.  found — and  I  accept 
his  finding — that  at  the  date  of  Gason's  pateint 
the  river  Ouse  between  St.  Neots  and  St.  Ives 
was  a  public  navigable  river,  not  indeed  through- 
out, but  in  sections  or  in  a  suocession  of  reaches, 
from  mill-dam  to  mill-dam.  In  ancient  times 
the  river  was  probably  a  public  stream,  navigable 
throughout  for  such  boats  as  were  then  used.  Thia 
seems  to  be  proved  by  ancient  records,  and  is  not, 
I  think,  disproved  by  the  modem  state  of  the 
river,  which  must  have  been  greatly  altered 
by  the  draining  of  the  fens.  Gason  s  patent 
authorised  the  patentee  (who  represented  that  h» 
had  invented  a  method  of  making  locks,  sluices, 
bridges,  cuts,  cranes,  and  mill-dams,  for  grinding 
com,  raising  water,  and  making  rivers  navigable 
and  passable)  to  practise  and  use  his  invention 
in  any  rivers  within  the  realm  for  the  period 
of  twenty-one  years,  and  to  take  for  his 
own  use  without  let  of  the  King  whatever 
contribution,  composition,  advantage,  and  com- 
modity might  be  agrsed,  or  consented  to  be 
paid,  in  respect  thereof.  There  was  a  proviso 
enabling  the  King  to  revoke  the  patent  if,  upon 
examination  had  before  six  or  seven  of  the  Privy 
Council,  they  should  declare  in  writing  that  the 
patent  was  inconvenient  to  the  realm.  Gason 
assigned  his  patent  to  Spencer  and  Girton. 
Spencer,  having  become  by  survivorship  sole 
owner  of  the  patent,  assigned  it  to  John  Jackson, 
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and  before  1625  (he  six  locks  between  St.  Neots 
and  St.  Irea  were  constructed  by  Jackson  along- 
side the  six  miL-dama  in  the  manner  which  I  have 
described.  Now  what  was  Jackson's  position 
with  regard  to  these  six  locks  P  They  were  his 
own  private  property,  and  constmoted  on  his  own 
land.  Bat  m  order  to  work  them  it  was  neces- 
sary to  make  cats  from  the  river.  The  river  was 
the  King's  highway,  and  ander  his  care  and  pro. 
teotion.  No  cut  or  diversion  could  be  made 
witfaoat  the  King's  licence.  These  cats  were 
sanctioned  for  the  pablic  good,  for  the  promo- 
tion and  enconragement  of  trade.  The  effect  of 
sanctioning  them  was  to  confer  on  the  patentee  a 
virtual  monopoly  in  regard  to  the  navigation  of 
the  river,  not  only  daring  the  life  of  the  patent, 
bat  80  long  as  the  condition  of  things  remained 
nnchaaged.  The  result  was,  I  think,  according 
to  the  doctrine  of  Lord  Hale,  that  tiiese  locks, 
though  private  property,  became  "  affected  with  a 
public  interest,  and  ceased  "  to  be  jurit  privati 
only."  Gonseqaently  the  owner,  if  he  worked 
them  for  his  own  profit,  could  not  make  eitiber 
an  arbitrary  or  an  excessive  charge.  As  Lord 
Hale  points  oat,  "  the  duties  must  be  reasonable 
and  moderate,  though  settled  by  the  King's 
licence  or  charter"  (Hale  De  Portubns  Maris, 
partii.,  c.  6;  Hargrave's  Tracts,  L,  p.  77,  cited  in 
AUnutt  V.  Inglie  (12  East,  527 ;  11  R.  E.  482). 
And,  farther,  so  long  as  the  private  owner  kept 
the  looks  open  and  took  toll,  all  members  of  the 
pabllo  belonging  to  the  class  for  which  they  were 
made  were  entitled  to  free  passage  on  paying  the 
regular  charges.  Sach,  I  think,  are  the  respec- 
tive rights  of  the  private  o?mer  and  the  public 
in  a  case  like  this.  And  the  public  can  require 
nothing  more  for  its  protection.  It  is  absurd,  as 
it  seems  to  me,  to  order  a  man  who  is  the  owner 
of  a  mechanical  contrirance  to  go  on  working  it 
for  (he  benefit  of  the  public  ii  the  working  is 
expensive  and  if  it  can  only  be  worked  at  a  loss. 
You  may  be  sure  that  he  will  get  rid  of  his  pro- 
perty altogether  if  there  is  no  other  way  of  getting 
rid  of  the  Durden  attached  to  it.  Very  soon  after 
the  locks  were  constructed  complaints  were  made 
to  the  Lords  of  the  Privy  Council,  founded 
probably  on  the  proviso  for  revocation  contained 
m  Grason's  patent,  to  the  effect  that  Jackson 
was  "  oppressing  the  country  "  by  taking  unrea- 
sonable tolls.  The  Privy  Council  held  sereral 
meetings  and  made  various  references  with  the 
view  of  arranging  matters,  but  t^eir  proceedings 
as  a  board  of  conciliation  ultimately  came  to 
nothing.  Next  in  order  is  Spencer's  first  patent. 
I  do  not  think  that  I  ought  to  delay  your 
Lordships  by  referring  to  its  terms,  because  the 
Court  Of  Appeal  came  to  the  conclusion,  and  I 
think  rightly,  that  there  were  so  many  difficulties 
about  it  that  it  might  be  put  aside  altogether.  In 
this  view  the  counsel  on  both  sides  agreed.  It  was 
never  put  in  use.  The  King's  rent  reserved  by  it 
was  never  paid.  And  Spencer,  to  whom  it  was 
granted,  seems  to  have  had  nothing  to  do  with 
the  Ouse  when  the  erant  was  made.  Farwell,  J. 
seems  to  have  thought  that  Spencer's  first  patent 
created  a  toll.  But  if  the  point  is  worth  noticing 
I  think  that  it  will  be  found  that  it  does  not 
purport  to  create  a  toll,  but  to  put  a  limit  on 
the  charges  to  be  taken  by  the  patentee.  That 
limit  was  not  3(2.  per  costomary  Itad  for  each 
lock,  the  amount  which  was  then  or  soon  after- 
wards  established  or  regarded  as  the  regular 


charge,  but  3d.  per  ton  of  the  vessel's  burden, 
which  might  produce  a  very  different  result.  I 
now  come  to  Spencer's  second  patent,  14  Car.  I. 
I  must  ask  your  Lordships'  carof  ul  attention  to 
this  document,  because  the  judgment  of  the  Coort 
of  Appeal  is,  as  it  seems  to  me,  founded  entirely 
upon  their  view  of  its  meaning,  or  rather  I 
should  say  upon  their  conception  of  what  its 
meaning  would  or  might  have  been  if  the  patent 
in  question  had  been  expressed  differentlv. 
Whatever  its  effect  may  be,  the  language,  I  think, 
is  absolutely  clesu:.  It  is  frank,  I  migat  almost  say 
blunt,  in  its  audacious  defiance  of  statute  law  and 
common  law  too.  Spencor  besought  the  King  to 
grant  to  him,  his  heirs  and  assigns,  "  the 
sole  and  absolute  benefit  of  all  and  singnlar  the 
water-carriage  in  and  upon  the  said  river  of  Owse 
from  the  said  town  of  St  Ives  to  St.  Neotts  afore- 
said." And  the  King  granted  to  Spencer,  his 
heirs  and  assigns,  "  the  sole  and  exclusive  passage 
and  transit  for  boats,  barses,  and  other  vessels 
laden  with  com,  coal,  and  all  other  goods  and 
merchandise  throngh  all  that  river  or  trench  of 
Owse  aforesaid  lea£ng  from  the  town  of  St.  Ives 
aforesaid  to  the  said  town  called  St  Neotts."  The 
King  also  granted  to  Spencer,  his  heirs  and 
assigns,  that  he,  his  heirs  and  assigns,  from  time 
to  time  in  perpetuity  might  and  should  "  have 
henceforth  for  the  future  the  sole  and  exclusive 
licence  and  power  of  carrying  and  recarrying, 
transporting  and  le-transporting,  in  and  through 
all  the  river  aforesaid  from  the  said  town  of  St 
Ives  aforesaid  to  the  said  town  called  St. 
Neotts  ...  all  and  all  manner  of  food,  coal, 
goods,  and  merchandise  whatsoever  in  ships, 
boats,  barges.,  and  other  vessels  ascending 
or  descending."  For  this  exclusive  privilege  or 
monopoly,  Spencer,  his  heirs  and  assigns,  were  to 
pay  the  King  the  yearly  rent  of  62.  f3«.  4id,  No 
one  else  was  to  "  presume  to  enter  on  or  navigate  " 
the  river.  In  case  of  default  in  payment  of  the 
rent  of  61.  ISt.  4d.,  the  King  was  to  have  a  power 
of  distress  over  all  the  boats,  barges,  and  vessels 
"  in  or  upon  the  said  river  being  or  to  the  said 
river  .  .  .  belonging  or  appertaining."  Is 
there  any  ambiguity  in  that  tangnage?  Is  it 
possible  that  it  can  have  any  meaning  but  (hat 
which  is  expressed  clearly  on  the  face  of  itp 
Parwell,  J.  held  the  patent  void.  Yaughan' 
Williams,  L.J.  thought  that  it  was  "a  good 
charter  "  and  that  it  was  based  "  on  the  assump- 
tion that  the  grantee  would  suffer  all  the  King's 
subjects  to  have  in  perpetuity  the  benefit  of  tmit 
franchise  of  navigation  which  had  been  granted  to 
him  and  his  heirs  in  perpetuity."  I  confess  that  I 
have  some  dif&oulty  in  following  the  learned  Lord 
Justice.  Why  should  a  man  who  has  paid  for 
and  obtained  an  exclusive  rieht  be  expected  to 
communicate  it  forthwith  to  all  the  worla  P  That 
would  be  a  remarkable  instance  of  conduct  which 
it  is  the  fashion  nowadays  to  call  altruism  in  its 
noblest  form,  and  all  the  more  remarkable  because 
the  owner  of  the  looks  was  evidently  an  nnpopular 
character,  and  it  would  have  onlv  been  human 
natare  to  conciliate  opposition  Dy  publishing 
abroad  so  disinterested  an  action  instead  of  doing 
good  by  stealth  and  hiding  senerosity  to  the 
pablic  under  the  cloak  of  selfish  exclnsiveness. 
However,  a  similar,  view  was  taken  by  Stirling, 
L.J.  He  held  that  Spencer,  the  defendant's  pre- 
decessor in  title  "  by  applying  for  and  putting  in 
use  the  charter  of  14  Car.  1 "  (which  in  i>oint  of 
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fact  he  never  did  or  attempted  to  do),  "  ^ve  the 
pablio  a  right  to  resort  to  the  locks  and  slnioes 
-which  were  his  property."  Now  I  mnst  say  that 
I  think  it  is  impossible  to  attach  any  meaning  bat 
one  to  the  charter  of  14  Gar.  1.  I  think  that  this 
charter  was  abBolntely  void.  It  was  void  by  the 
Statute  of  Monopolies,  which  had  been  passed  in 
1623  (21  Jac.  1,  o.  3).  If  Spencer  or  any  of  his 
BQCcessors  had  attempted  to  pnt  it  in  force,  he  or 
they  would  have  been  liable  to  serious  penalties. 
Apart  from  the  Statute  of  Monopolies  the  charter 
was,  I  think,  absolutely  void  at  common  law.  As 
far  as  I  can  discoTer  no  similar  patent  has  ever 
been  upheld  even  in  the  worst  days  of  the  Stuarts. 
I  trust  that  your  Lordships  will  not  make  a 
precedent  now  under  the  impression  that  this 
patent  has  been  pnt  in  use.  The  King's  rent  has 
been  paid  ever  since  the  date  of  the  patent ;  but 
the  patent  was  never  pnt  in  use  by  the  patentee 
or  anvbody  claiming  under  him.  Nothing  has 
ever  been  done  from  first  to  last  which  can 
possibly  be  attributed  or  referred  to  the  rights 
and  privileges  which  the  King's  grant,  as 
expressed  in  the  patent,  however  construed,  pur- 
ports to  confer.  In  this  connection  I  ought 
perhaps  to  notice  in  passing  an  argument  in 
favour  of  the  validity  of  Spencer's  second  patent, 
which  is  referred  to  apparently  without  dis- 
approval by  Stirling,  L.J.  It  seems  that  about 
fifty  years  after  the  date  of  Gason's  patent  there 
was  litigation  between  persons  claiming  under 
-Spencer  as  to  their  rights  inter  se  in  the  profits 
of  the  navigation.  The  litigation  has  no  bearing 
-on  the  question  now  berore  your  Lordships. 
There  were  two  suits,  Jemmatt  v.  Ashley 
and  Jemmatt  v.  Ashley,  jun.  It  seems 
"that  the  bill  of  complaint  in  each  case 
bM;an  by  stating  Spencer's  second  patent,  and 
referred  to  it  as  the  origin  of  the  toll  and  the 
Authority  under  which  the  looks  were  constructed. 
It  waa  alleged  on  the  other  side  that  the  patent 
was  void  in  law  and  never  put  in  use. 
Ashler,  inn.,  said  he  should  be  only  too  glad  if 
it  oonld  be  pnt  in  execution — ^he  would  be  "  a  con- 
siderable gainer."  It  was  immaterial  for  the 
purposes  of  these  suits  what  the  origin  of  the  toll 
was;  it  was  quite  immaterial  whether  Spencer's 
seoond  patent  was  good  or  bad ;  but  from  i^is 
'Casual  and  incidental  reference  to  Spencer's  second 

Sateiit  the  court  in  the  present  case  was  asked  to 
raw  the  inference  that  the  patent  had  received 
judicial  recognition  and  a  sort  of  judicial  confirma- 
tion. Such  an  argpiment  hardly  requires  a  serious 
answer.  Then  some  selections  from  depositions 
made  in  those  cases  were  put  in.  How  they  can 
be  evidence  in  the  present  case  I  do  not  quite 
understand.  But  both  parties  treated  them  as 
admissible.  If  they  are  admissible,  they  seem  to 
me  to  confirm  the  view  which  I  am  presenting  to 
yonr  Lordships.  They  show  that  Spencer's 
second  patent  was  never  put  in  use ;  that  the  river 
was  free  to  all  the  King's  subjects  and  that  boats 
carrying  merchandise  were  entitied  to  use  the 
locks  paying  the  regular  charges.  But  these 
charges,  I  think,  were  not  made  in  respect  of  a 
" toll  thorough "  or  a  "toll  traverse."  If  Lord 
Hale's  view  is  accepted  they  were  made  in  respect 
of  the  use  of  a  mechanical  contrivance — the  water 
lift  of  the  lock  chamber— belonging,  indeed,  to  a 
private  individual,  but,  to  use  Lord  Hale's  words, 
"  affected  "  in  the  hands  of  a  private  owner,  "with 
a  public   interest."     That,   I   think,   was   Mr. 


Neville's  argument,  and  I  agree  to  it.  Now,  it 
appears  to  me  that  if  yonr  Lordships  agree  with 
Farwell,  J.  as  to  the  invalidity  of  Spencer's  second 
patent,  it  is  not  necessary  to  say  snything  more 
about  it ;  but  if  for  any  reason  a  different  view 
should  be  entertained  I  would  ask  your  Lordships 
to  bear  in  mind  two  things  which  are  quite  plain 
on  the  face  of  the  patent.  In  the  first  place,  the 
patent  does  not  create^  or  purport  to  create,  a  toll. 
It  does  not  continue,  or  purport  to  oonthine,  a 
toll.  It  does  not  even  contemplate  any  toll  being 
paid.  The  whole  waterway — aU  the  water  carriage 
— was  to  be  Spencer's.  Every  boat,  barge,  or  vessel 
on  the  river  within  certain  limits  was  to  be  in  the 
hands  of  Spencer,  his  heirs,  and  assigns.  No  man 
takes  a  toll  from  himself  or  wants  the  power  of 
distress  (which  is  incident  to  every  legal  t<^)  over 
his  own  property.  In  the  next  place,  there  is 
nothing  to  be  found  in  the  patent  aoout  repairs  or 
maint(mance.  The  consideration  on  the  part  of 
Spencer  as  expressed  in  the  patent  is  not  what  he 
was  going  to  do,  but  what  he  had  done — his 
"  great  costs  and  expenses  in  carrying  oat  these 
works."  Now  I  would  ask  your  Lordships  to 
consider  the  grounds  on  which  the  Court  of 
Appeal  held  the  appellant  Simpson  bound  to 
repair  and  maintain  the  locks,  whether  he  took 
toU  or  no.  Their  view,  if  I  may  say  so  with  all 
deference,  seems  to  me  to  be  founded  on  a 
mistaken  analogy  and  on  a  mistaken  view  of  the 
true  nature  and  character  of  such  a  mechanical 
contrivance  as  locks  on  a  waterway.  There  is 
nothing  in  the  language  of  Grason's  patent  or  in 
the  language  of  Spencer's  second  patent  imposing 
on  the  owner  of  the  locks  any  liability  in  respect 
of  repair  or  maintenance.  There  is  nothing  in 
the  books  recognising  such  an  obligation  in  any 
case  bearing  any  resemblance  to  this.  The 
learned  judges  of  the  Court  of  Appeal  admit,  I 
think,  that  there  is  no  authority  to  be  found  in 
support  of  their  views.  But  they  say  in  effect, 
"  'The  rights  conferred  by  Spencer's  second  pay- 
ment as  we  construe  it  are  very  like  a  right  of 
ferry.  A  right  of  ferry  imposes  on  the  grantee 
the  obligation  of  maintaining  the  ferry.  It 
follows,  therefore,  that  the  owners  of  these  locks 
are  bound  to  keep  them  always  ready  for  the 
public  service."  Now,  with  the  utmost  deference 
to  the  Court  of  Appeal,  I  cannot  see  the  slightest 
analogy  between  the  right  which  Spencer's  second 
patent  purported  to  couer  on  the  patentee  and  the 
right  to  an  ancient  ferry.  If  you  construe  the  patent 
according  to  the  plain  meaning  of  the  language 
used,  no  two  things  conld  be  more  dissimilar. 
Bat  even  upon  the  view  of  the  Court  of  Appeal 
of  what  the  effect  of  the  patent  is  or  ought  to  be 
I  cannot  see  anv  analogy.  All  ancient  ferries 
have  their  origin  in  Royal  grantor  in  prescription 
which  presumes  a  Royal  giant.  A  right  of  lerry 
is  in  derogation  of  common  right,  for  by  common 
right  any  person  entitled  to  cross  a  river  in  a 
bra,t  is  entitied  to  carry  passengers  too.  Within 
the  limits  of  an  ancient  ferry  no  one  is  permitted 
to  carry  passengers  across  but  the  owner  of  the 
ferry.  No  one  may  disturb  the  ferry.  The  ferry 
carries  with  it  an  exclusive  right  or  monopoly. 
In  consideration  of  that  monopoly  the  owner  of 
the  ferry  is  bound  to  have  his  terry  always  ready. 
But  there  is  nothing  of  that  kind  here.  No  one 
is  bound  to  pay  for  the  looks  except  the  person 
who  uses  them.  Anybody  may  make  other 
looks  or  other  contrivances  for  getting  past  the 
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mill  weirs.  Then  it  was  said:  "This  state  of 
things  has  gone  on  bo  long  that  it  must  now  go 
on  for  ever.  True,  the  owner  of  the  locks  has 
been  acting  all  along  in  his  own  interest  as  well 
as  for  the  benefit  of  the  public.  He  had  to  main- 
tain the  locks  to  enable  him  to  earn  his  remunera- 
tion. Now  that  no  remunerative  toll  can  be 
got  he  mast  go  on  maintaining  them  for  the  benefit 
of  other  people  and  to  his  own  loss.  If  you  cannot 
OTolve  the  obligation  from  any  one  of  the  three 
existing  patents  you  most  presume  a  Ic^st  patent 
to  fit  the  circumstances  of  the  case.  If  yon  cannot 
presume  an  appropriate  patent " — and  I  venture 
to  say  that  no  such  patent  is  to  be  found  in  ttie 
books,  for  the  charter  in  the  Mayor  and  Burgestet 
of  Lyme  Regit  v  Henley  (2  01.  and  F.  331 ;  37  B.  R. 
125)  was  a  very  different  case — "  you  must  presume 
a  lost  Act  of  Parliament.  You  may  put  in  it 
what  you  like,  and  then  there  is  an  end  of  the 
defence."  It  is  quite  true  that  the  court  will  go 
almost  any  length  to  support  a  right  openly 
asserted,  long  continaed,  and  never  Mfore  con- 
tested, if  it  can  find  any  legal  origin  for  such  a 
right.  But  the  converse  does  not  liold  good  in 
the  case  of  a  burden,  however  long  it  may  have 
been  borne.  I  took  the  liberty  of  asking  the 
learned  counsel  for  the  respondents  if  he  had  any 
authority  for  making  a  presumption  in  favour  of 
the  legtu  obligation  of  an  immemorial  burden, 
and  he  admitted  that  no  such  authority  was  to 
be  found.  There  is  authority  the  other  way. 
In  the  great  case-  of  gleaning,  Steel  v. 
Houghton  (1  H.  B.  51;  2  E.  R.  715),  Heath  J. 
says  :  "  If  A.  and  his  ancestors  have  from  time 
immemorial  repaired  a  bridge  or  a  highway, 
there  is  no  obligation  on  him  to  continue  the 
repair  unless  he  is  so  bonnd  by  the  tenure  of  lands 
or  the  like."  The  matter  that  lies  at  the  root  of 
the  difference  between  the  view  of  the  Court  of 
Appeal  and  the  view  that  I  have  endeavoured  to 
express  may,  I  think,  be  shortly  summed  up  in  this 
question.  What  is  the  real  nature  and  character  of 
tbese  looks  P  How  are  they  to  be  regarded  P  Are 
they  really  part  and  parcel  of  the  highway,  or  are 
they  nothing  more  than  a  mechanical  contrivance 
worked  by  water  drawn  from  the  river  for  the 
purpose  of  transporting  boats  and  vessels  from 
one  level  of  the  waterway  to  another — up  or  down 
as  the  case  may  be  P  The  Court  of  Appeal  regards 
the  cnts  as  the  principal  and  the  locks  as  merely 
accessory  to  the  channel  of  the  cuts.  I  regard 
the  cuts  as  ancillaiy  to  the  locks,  and  the  locks 
as  the  principal.  As  a  mechanical  contrivance 
for  surmounting  differences  of  level  in  the 
waterway,  which  was  the  whole  object  of  the 
original  patent,  I  can  see  no  real  difference  be- 
tween looks  and  any  other  mechanical  contrivance 
for  the  same  purpose,  as,  for  instance,  an  inclined 
plane  or  an  hydninlic  lift — the  most  ancient  and 
the  most  modem,  I  think,  of  all  such  con- 
trivances. Of  course,  if  I  am  wrong  in  my  view, 
and  if  these  locks  are,  as  the  Court  of  Appeal  have 
held,  a  public  highway,  and  all  and  sundry  not 
conveying  goods  or  merchandise  have  a  right  to 
go  through  the  locks  without  payment  at  their 
will  and  pleasure,  and  to  call  upon  the  appellant 
Simpson  to  have  in  readiness  for  their  con- 
venience or  amusement  a  staff  of  attendants,  and 
all  necessary  appliances,  the  owners  of  pleasure 
boats  may  avail  tnemselves  of  that  accommodation 
in  common  with  the  rest  of  His  Majesl^'s  sub- 
jects.   Bat  that  view,  from  which  I  altogether 


dissent,  and  which  seems  to  me  to  be  most 
unreasonable,  is  founded  upon  two  propositions — 
(1)  that  Simpson,  the  appellant,  is  bonnd  to 
repair  and  maintain  these  locks  whatever 
happens,  and  (2)  that  Simpson's  predecessor 
in  title  dedicated  the  locks  to  the  pubuc  as  a  part 
of  the  river,  that  is,  as  a  public  highway.  With 
the  first  proposition  I  have  already  dealt.  As 
regards  the  second,  it  is,  I  think,  enough  for  me 
to  say  that  it  is  clear  law  that  a  dedication  mnst 
be  made  with  intention  to  dedicate,  and  that  the 
mere  acting  so  as  to  lead  persons  into  the  supposi- 
tion that  a  way  is  dedicated  to  the  public  does 
not  of  itself  amount  to  dedioAtion.  Then  comes 
the  question,  which  is  really  the  question  in  the 
action.  Was  the  appellant  Simpson,  if  under  no 
obligation  to  repair  and  maintain  the  locks, 
justed  in  closing  them  altogether?  In  my 
opinion  he  was.  I  think  that  he  was  bound  to 
close  them,  both  for  his  own  protection  and  as  a 
matter  of  duty.  It  must  be  borne  in  mind  that 
although  he  leaves  the  looks  dereliot  he  does  not 
thereby  divest  himself  of  his  property  therein.  If 
they  go  to  rack  and  ruin  and  get  worse  and  worse,, 
still  I  have  no  doubt  that  people  will  use  them  as 
long  as  they  can  be  used.  Some  day  perhaps  an 
electric  launch  may  try  to  go  through,  and  get 
wrecked,  and  then  I  should  imagine  there  would 
be  promising  materials  for  an  action  against  the 
owner  of  a  dangerous  structure  which  nad  come- 
to  be  a  trap  for  those  who  are  invited  by  gates, 
left  open  or  are  capable  of  being  opened,  to  pass 
through.  I  do  not  see  how  the  appellant  Simpson 
can  make  himself  perfectly  safe  except  br 
shutting  the  locks  np.  But  I  go  farther.  1  think 
that  the  licence  of  the  King  to  make  these  cuts  or 
diversions  was  obtained  on  the  faith  that  the' 
water  so  diverted  would  be  used  for  working  the 
locks  and  that  it  would  not  be  allowed  to  run 
to  waste.  Now,  if  the  looks  are  no  longer 
kept  in  repair  and  no  longer  used  as  they  were 
intended  to  be,  I  think  it  becomes  the  duty  of  the 
owner  of  the  locks  to  take  care  that  there  is  no 
flow  of  water  tlirough  the  outs.  The  stanch  below 
St.  Ives  stands  on  rather  a  different  footing.  I 
think  that  it  may  be  disposed  of  very  briefly.  The 
Act  of  1720  is,  I  think,  merely  permissive. .  In 
railway  Acts  similar  words  are  found  and  even 
larger  powers  are  given.  But  it  is  now  dearly 
established  that  railway  Acts  and  Acts  of  that 
class,  although  they  are  intended  to  serve  a  public 
purpose,  and  although  the  undertakers  are 
authorised  to  take  toll  from  the  public,  are  merely 
permissive.  No  authority  to  the  contrary  can  be 
produoed.  I  think  that  the  Act  of  1720  is  no 
more  obligatory  as  regards  repairing  the  stanch 
than  it  is  as  regards  cleansing,  scouring,  and 
deepening  the  river  all  the  way  up  to  St,  Neots, 
where  and  as  often  as  occasion  requires.  And  I 
think  that  if  the  appellant  Simpson  ceases  to  take 
toll  at  the  St.  Ives  stanch  and  ceases  to  repair  the 
lock,  he  is  justified  in  shutting  it  up,  and,  indeed, 
bound  to  do  so.  The  result  may  be  that  when 
the  lock  is  permanently  closed  the  St.  Ives  stanch 
will  come  to  be  a  nuisance,  and  possibly  the 
appellant  Simpson  may  be  answerable  for  keeping 
it  as  a  nuisance  in  the  river.  That,  however,  is 
not  the  question  in  this  action.  If  this  naviga- 
tion is  worth  maintaining  it  seems  tolerably  plain 
that  statutoiy  powers  must  be  obtained  and  the 
navigation  placed  under  the  mana^ment  of  a 
public  body,.  It  cannot  succeed  in  private  bands, 
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and  no  deoree  of  any  court  can  make  it  work.  I 
think  this  action  misconceived.  Wbatever  the 
restilt  might  have  been,  whether  the  view  of 
Farwell,  J.,  or  of  the  Court  of  Appeal,  or  of  your 
Lordahijps  prevails,  this  litigfation  could  not  hare 
been  of  any  practical  benefit  to  the  county 
council.  I  move  your  Lordships  that  Simpson's 
appeal  be  allowed,  and  the  plaintifF's  cross  appeal 
dismissed  and  the  action  dismissed,  and  that  the 
plaintiffs  do  pay  to  the  appellant  Simpson  his 
costs  both  here  and  below,  includiof;  tne  costs 
of  the  cross  appeal.  Lord  Robertson  desires  me 
to  say  that  he  concurs  in  the  motion  which  I  have 
made  and  in  the  reasons  on  which  the  motion  is 
founded. 

Lord  Datet,  after  ((oine  through  the  facts  of 
the  case  and  expressini;  his  dissent  from  the 
condnsion  at  which  Lord  Macnaghten  had 
arrived,  concluded  as  follows  : — With  regard  to 
the  stanch  below  St.  Ives,  I  am  quite  sensible  of 
the  difficulty  of  the  question,  and  express  my 
opinion  with  some  hesitation.  On  the  whole  I 
think  there  is  not  enough  in  the  Act  of  6  Geo.  I. 
to  impose  upon  the  appellant  the  duty  o(  main- 
taining the  stanch,  and  tbatParwell,  J.'s  decision 
was  right.  I  am  therefore  of  opinion  that  Far- 
well,  J.'s  decision  was  correct  and  should  be 
restored.  The  point  on  which  I  differ  from  my 
noble  and  learned  friend  is  in  thinking  that  by 
Spencer's  acceptance  of  the  3i.  toll  the  cuts  and 
passage  through  the  cuts  became  a  public  water- 
way, and  that  we  are  not  at  liberty  to  disregard 
the  views  to  this  effect  held  and  expressed  by  the 
x>wnerB  of  the  navigation  in  the  17th  century 
.(though  they  differed  as  to  the  origin  of  it)  and 
'  the  strong  evidence  of  the  common  reputation  at 
-  that  time.  As  I  understand  the  majority  of  your 
Xordships  agree  with  my  noble  and  learned 
'.friend,  the  order  wUl,  of  course,  be  in  accordance 
with  his  motion. 

Lord  Jakes  of  Hebefokd  concurred  in  the 
■judgment  of  Lord  Macnaghten. 

Lord  LiNDLKT  went  through  the  facts  of  the 
-case  and  concluded  as  follows  : — The  conzlnsions 
at  which  I  have  arrived  may  be  summarised 
thus : — (1)  That  the  cuts  in  which  the  locks  are 
situate  are  part  of  the  public  navigable  river,  and 
Simpson  has  no  right  to  ezolnde  uie  public  from 
'them.  (2)  That  his  obligation  to  keep  the  locks 
'in  repair  is  conditional  on  his  ability  to  raise  the 
money^  necessary  for  the  purpose  by  the  tolls  he 
is  entitled  to  levy,  and  on  his  ceasing  to  avail 
himself  of  his  right  to  collect  toUs  under  the 
patent.  (3)  That  if  he  is  not  able  to  collect 
enough  to  keep  the  locks  in  repair  and  he  collects 
no  tolls  his  obligation  to  keep  the  locks  in  repair 
also  ceases,  although  technically  his  patent  might 
have  to  be  cancelled  to  make  his  position  legally 
invulnerable.  (4)  That  the  insufficiency  of  the 
-tolls  appears  to  be  established,  but  it  it  is  doubtful 
an  inquiry  should  be  directed.  (5)  That  similar 
observations  apply  to  the  stanch.  (6)  That  both 
Farwell,  J.'s  jadgment  and  the  order  of  the  court 
should  be  varied  in  accordance  with  these  views. 
(7)  That  as  each  party  has  claimed  too  much, 
each  should  boar  nis  own  costs  here  and  below. 
That  is  tke  order  I  should  propose ;  but  the  order 
of  the  House  will,  of  course,  be  that  proposed  by 
Lord  Macnaghten.  I  will,  however,  add  the 
remark  that  it  is  obvions  that  in  any  view  of  the 
case,  if  the  Onse  is  to  be  maintained  as  a  public 


navigable  river,   a  special   Act  of    Parliament 

must  be  obtained. 

Jtidgment  appealed  from  reversed,  and  eution 
dismiMed.  Crote  appeal  dumieted.  Re- 
spondent in  the  principal  appeal  to  pay  to 
Simpson  his  costs  in  this  House  and  beUno, 
including  the  costs  of  the  cross  appeal. 
Solicitors:  for  the  appellant.  Batten,  Profitt. 

and  Scott ;    for  the  I'espondents,  Peacock    and 

Ooddard,  for  J.  Peroy  Maule,  Huntingdon. 


S^ttm  Court  d  |tiMcatttre, 

♦ — 

COURT   OF   APPEAL. 

Monday,  July  11, 1904. 

(Before  Collhts,  VLB,.,  STntUKO  and 

Mathew,  L.JJ.) 

LoMAS  V.  Gbaveb  and  Co.  (a) 

APPEAL  FBOH  THE   KINO's  BENCH  DIVISION. 

Slock  Exchange  —  Rules  —  Defaulter  —  Assets — 
Official  assignee — Money  paid  into  court  by 
defendant  in  action  by  defaulter — Charging  order 
by  judgment  creditor  of  defaulter. 

The  plaintiff,  who  was  not  a  member  of  the  Stock 
Exchange,  recovered  judgment  against  the  defen- 
dants,  who  were  members,  in  respect  of  a  loan 
which  had  no  connection  vrith  Slock  Eicehange 
transactions. 

The  defendants  had  previously  been  dedared 
defaulters,  and  the  official  assignee  had  brought 
an  action  in  their  name  to  recover  a  sum  of 
money  in  respect  of  Stock  Exchange  (ransaed'oM 
from  a  third  person,  who  had  paid  into  court  a 
sum  of  money  shortly  before  the  plaintiff 
recovered  his  jitdgment. 

Thie  money  being  still  in  court,  the  plaintiff  sought 
to  obtain  a  charging  order  thereon  in  respect  of 
his  judgment. 

Held  {dismissing  the  appeal),  that,  aU  the  aesets  of 
the  defaulters  having  been  assigned  to  the  official 
assignee  by  the  operation  of  the  rules  of  the 
Stock  Exchange,  the  plaintiff  was  not  entitled  to 
a  charging  order  upon  the  money  paid  into  eourt. 

Appeal  ot  the  plaintiff  from  an  order  of 
Bncknill,  J.  at  chambers,  discharging  an  order 
nisi  for  a  charging  order. 

In  May  1904  the  plaintiff  brought  this  action 
against  the  defendants  to  recover  <^  sum  of  422/. 
for  money  lent,  and  on  the  10th  June  he  recovered 
judgment  for  that  sum. 

The  defendants  were  members  ot  the  Stook 
Exchange,  but  the  plaintiff  was  not  a  member  of 
the  Stock  Exchange,  and  the  low  by  him  to  the 
defendants  had  no  connection  with  any  Stook 
Exchange  transactions. 

In  July  1903  the  defendants  had  been  declared 
defaulters  on  the  Stook  Exchange. 

In  the  early  part  of  1904  the  defendants  had 
brought  an  action  against  one  Ashby  to  recover 
an  amount  alleged  to  be  due  to  them  from  Ashby 
in  respect  of  Stock  Exchange  transactions.  This 
action  was  in  fact  brought  by  the  official  assignee 
of  the  Stock  Exchange  in  the  name  of  Graves  and 
Go.    Ashby  set  up  a  counter-claim  for  69/.,  and 

(a)  Beported  b;  J.  H.  Wiluam,  Esq.,  Banlal«r«t-L»w. 
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paid  a  sum  ot  353i  into  oonrt  in  satisfaction  of 
the  claim. 

This  sam  of  3531.  was  paid  into  court  a  f«w 
days  before  the  pluntift  in  the  present  action 
recovered  jndfnnent. 

The  plaintiff  obtained  an  order  ntn  charginz 
the  defendants'  interest  in  the  sam  of  3532.  with 
the  amount  payable  under  the  judgment  which 
be  recovered  in  the  present  action. 

Upon  an  application  to  make  absolute  the  order 
ntn,  the  official  assignee  of  the  Stock  Exchange 
claimed  to  be  entitled  to  the  money  paid  into 
court,  and  the  learned  jadge  discharged  the  order 

The  rules  of  the  Stock  Exchange  provide : 

Bale  150.  A  mamber  unable  to  fulfil  hii  enffsgements 
ahall  be  pnblioly  declared  a  defaulter  by  direotion  of  the 
chairman,  deputy  ohairmin,  or  any  tiro  mamberi  of  the 
committee. 

Bole  161.  The  oommittae  will  not  recognise  any  claim 
on  a  dafaalter'i  aoooont  whioh  does  not  arise  from  a 
Stook  Ezohanire  traniaction. 

Bole  1 74.  Two  ot  more  members  shall  be  appointed 
fluinnally  by  the  oommittee  to  act  as  official  aaiifraee*, 
whose  dnty  it  shall  be  to  obtain  from  a  defaolter  his 
orifinal  books  of  aocoant,  and  a  statement  of  the  inma 
owingf  to  and  by  him,  to  attend  meetings  of  creditors,  to 
inmmon  the  defaulter  before  such  meetings,  to  enter 
into  a  strict  examination  of  ereiy  aooaunt,  to  investigate 
any  bargains  snspeoted  to  have  been  effected  at  unfair 
prices,  and  to  manage  the  esteto  in  conformity  with  the 
rules,  regulations,  and  usages  of  the  Stock  Eichauge. 

Bole  176.  The  assignees  shall  ooUeot  and  pay  the 
•asets  iot?  saoh  bank,  and  in  snoh  manner,  as  the  com- 
mittee may  from  time  to  time  direct,  and  the  same  shall 
b»  distributed  as  soon  as  possible. 

Bole  179.  The  offioial  asiigneea  shall  not  admit  any 
claims  upon  a  defaulter's  estate  arising  out  of  trans- 
•otions  whioh  are  steted  in  the  rules  as  not  recognised 
until  all  other  claims  shall  have  bjen  paid  in  fiUl,  but 
they  shall  forthwith  collect  and  distribnte  among  the 
-creditors  all  aasete  arising  from  such  transactioiis. 

The  plaintiff  appealed. 

/.  EldonBankes,  K.C.  and  Ernest  Pollock  for  the 
appellant — The  plaintiff  is  entitled  to  have  a 
charing  order  upon  the  money  which  has  been 
paid  into  court.  The  case  of  Riehardion  v.  Stor. 
mont,  Todd,  and  Co.  (82  L.  T.  Eep.  316 ;  (1900) 
1  Q.  B.  701),  upon  the  aothority  of  which  the 
learned  judge  discharged  the  order  niii,  is  dis- 
'-tingnishable  from  the  present  case.  There  the 
defaulter  had,  by  the  airection  of  the  official 
assignee,  sold  certain  shares  whioh  had  in  accord- 
ance with  the  rules  become  vested  in  the  official 
-assignee ;  the  purchaser  knew  the  position  of  his 
-vendor,  and  it  was  held  that  he  was  not  entitled 
to  a  sei-off,  in  respect  of  a  debt  due  to  him  from 
the  defaulter,  in  an  action  by  the  official  assignee 
for  the  price  of  the  shares.  Under  the  mles  of 
the  Stock  Exchange,  which  are  merely  a  private 
arrangement  between  the  members,  there  is  an 
assignment  to  the  official  assignee  of  the  assets 
of  the  defaulter  only  as  between  the  members  ot 
-the  Stock  Exchange.  Those  rules  cannot  affect 
the  rights  ot  persons  who  are  not  memliers  of  the 
Stock  Exchange  in  respect  of  claims  arising  out 
of  transactions  not  connected  with  the  Stock 
Exchange  : 

Tomkim  v.  Sa-fftry,  37  L.  T.  Bep.  758 ;  3  App. 
Cas.  213 ; 

Ex  parU  Grant,  42  h.  T.  Bep.  387 ;  13  Ch.  Div. 
667; 

King  v.  ButUn,  (1899)  2  Q.  B.  555. 


Lgvitt  V.  HambUt,  84  L.  T.  Bep.  638 ;  (1901)  2 

K.  B.  53  ; 
Ratdiff  V.  HendeUtohn,  87  L.  T.  Bep.  422 ;  (1902) 
2  K.  B.  653. 
Therefore  the  claim  by  the  official  assignee  to 
the  sum  of  money  which  has  been  paid  into  court 
cannot  prevent  the  plaintiff  from  obtaining  a 
charging  order. 

/.  B.  Atkin,  for  the  respondents,  was  not  called 
upon  to  argne. 

Collins,  M.B. — ^I  think  that  this  tmpeal  mnst 
fail.  On  the  10th  June  the  plaintiff  recovered 
judgment  in  this  action  against  the  defendants, 
who  were  members  of  the  Stock  Exchange.  The 
defendants  had  previously  brought  an  action 
against  Ashby  to  recover  a  sum  due  in  respect  of 
Stock  Exchange  transactions,  and  a  sum  Of  3531. 
had  been  paid  into  court  by  Ashby  in  that  action. 
The  qneetion  on  tliis  appeal  is  whether  the  plaintiff 
is  entitled  to  a  charging  order  upon  that  money 
in  court  in  respect  of  the  judgment  which  he  has 
recovered  aeainst  the  defendants,  regard  being 
had  to  the  fact  that  they  were  declared  defaulters 
in  July  1903.  That  d(^)end3  upon  whether  the 
claim  of  the  plaintiff  is,  in  the  oironm  stances, 
paramount  to  that  of  the  offioial  assignee,  whose 
daty  by  the  rules  of  the  Stock  Exchange  is  to 
collect  the  assets  of  defaulters  and  distribute  them 
among  the  Stock  Exchange  creditors.  The 
authorities  show,  it  seems  to  me,  that  the 
operation  of  the  rules  of  the  Stock  Exchange 
is  that  they  effect  an  assignment  to  the  officuil 
assignee  of  all  the  assets  of  a  defaulter,  and  that, 
so  long  as  that  assignment  stands  good,  no  one 
else  is  entitled  to  the  benefit  of  those  assets. 
Kow,  the  money  paid  into  court  by  Ashby  in  the 
action  brought  against  him  by  the  defendants 
is  part  of  the  assets  of  the  defendants.  If  the 
title  to  that  money  were  tried  in  an  interpleader 
issue  between  the  plaintiff  and  the  offi  ^ial  assignee, 
it  seems  to  me  to  be  clear  from  the  authorities 
that  the  title  of  the  offioial  assignee  would 
necessarily  be  paramount  to  any  right  of  the 
plaintiff,  inasmuch  as  his  title  came  first  into 
existence.  A  judgment  creditor  is  not  entitled  to 
a  charging  order  upon  property  which  has  already 
been  assigned  to  another  person.  On  behalf  of 
the  plaintiff  cases  have  been  cited  to  show  that, 
although  the  i-ules  of  the  Stock  Exchange  bind 
the  members  as  a  domestic  arrangement  made 
between  themselves,  yet  they  do  not  for  all  pur- 
poses bind  the  outside  public.  Those  cases  do 
not,  however,  affect  the  general  role  laid  down  by 
the  cases  to  which  I  have  referred,  that  by  the 
rules  of  the  Stock  Exchange  there  is  an  assign- 
ment to  the  official  assignee  of  all  the  assets  of  a 
d^aulter,  which  is  {valid  unless  and  until  it  is 
impeached  in  bankrnptcyproceedings  against  the 
defaulter.  In  Levitt  v.  Samblet  (84  L.  T.  Bep. 
638 ;  (1901)  2  K.  B.  53),  which  was  relied  on  by 
counsel  for  the  plaintiff,  it  was  held  that,  where  a 
broker  had  been  declared  a  defaulter,  and  a 
contract  made  by  him  with  jobbers  on  the 
Stock  Exchange  was  by  the  rules  closed 
at  a  price  ascertained  at  a  date  different  from 
that  fixed  by  the  contract  tor  pavment,  yet  the 
undiscloeed  outside  principal  of  the  broker  was 
not  discharged  and  the  right  of  the  jobber 
against  the  principal  was  not  affected  by  the 
domestic  arrangement  made  by  members  of  the 
Stock  Exchange  for  the  purpose  of  setUing 
transactions  between  thems^ves.    Cases  of  that 
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kind  do  not,  in  my  opinion,  impeach  in  any  way 
the  general  rnle  that  the  effect  of  the  mles  is  to 
make  an  assignment  to  the  official  assignee  of  all 
the  assets  of  a  defaulter.  I  think,  therefore,  that 
the  decision  of  the  learned  jndge  was  right,  and 
that  this  appeal  mast  be  dismissed. 

Stislino,  L.J. — I  am  of  the  same  opinion. 
In  1903  the  defendants  were  declared  defaulters 
on  the  Stock  Exchange.  The  effect  of  that  was 
to  bring  into  operation  the  role  of  the  Stock 
Exchange  making  it  the  dnty  of  the  official 
assignee  to  collect  the  assets  of  a  defanlter  and 
distribute  them  among  the  Stock  Exchange 
creditors.  That  rule  has  been  under  considera- 
tion in  several  cases,  and  especially  in  the  House 
of  Lords  in  Tomkins  v.  Saffery  (37  L.  T.  Bep. 
758 ;  3  App.  Gaa.  213),  and  in  the  Court  of  Appeal 
in  Riehardion  v.  Slormoni,  Todd,  and  Co.  (82 
L.  T.  Rep.  316;  (1900)  1  Q.  B.  701).  The  inter- 
pretation  which  was  put  upon  the  rule  in  those 
cases  waa  that  the  term  "  assets  "  includes  all  the 
assets  of  the  defaulter,  which  are  to  he  applied 
by  the  official  assignee  for  the  benefit  of  the 
Stock  Exchange  creditors  of  the  defaulter.  This 
rule  is  one  oi  the  terms  upon  which  a  member 
becomes  a  member  of  the  Stock  Exchange ;  and 
it  is  yalid  so  far  as  it  is  not  in  conflict  with  the 
law  of  the  land.  It  may  sometimes  be  in  conflict 
with  that  law,  for  it  may  cause  what  has  been 
termed  a  eestio  bonorum — that  is,  an  assignment 
of  aU  the  goods  of  the  defanlter  for  the  benefit 
of  a  particular  class  of  creditors.  In  TomkiriB  v. 
Saffery  (ubi  rup.),  where  proceedings  in  bauk- 
mptcv  were  taken  against  the  defaulter,  it  was 
held  in  the  House  of  Lords  that  the  assignment 
under  the  rule  was  void  as  being  an  act  of  bank- 
ruptcy. In  the  present  case,  however,  the  defen- 
dsjits  have  not  been  made  bankrupts,  and,  that 
being  so,  the  assignment  under  the  rules  to  the 
officii  assignee  of  the  Stock  Exchange  is  still 
valid.  In  the  case  of  Bichardion  v.  Btormont, 
Todd,  and  Co.  (ubi  sup.)  it  was  held  in  the  Court 
of  Appeal  that  the  effect  of  the  rule  of  the  Stock 
Exchange  is  to  create  an  assignment  of  the  assets 
of  the  defaulter  to  the  official  assignee  of  the 
Stock  Exchange.  In  the  present  case,  therefore, 
there  appears  to  have  been  such  an  assignment, 
in  respect  of  the  money  now  in  question,  under 
the  operation  of  the  rules  of  the  Stock  Exchange. 
The  official  assignee  found  as  part  of  the  assets 
of  the  defendants  a  debt  due  to  them  from 
Ashby,  and  he  brought  an  action  against  Ashby 
in  the  name  of  the  defendants  to  recover  tiiat 
debt,  and  in  that  action  this  money  was  paid  into 
court  by  Ashby.  The  plaintiff  commence^l  this 
action  against  the  defendants  in  May  last,  and 
recovered  judgment  on  the  10th  June.  The 
money  now  in  question  having  at  that  time  been 
paid  mto  court  by  Ashby  in  the  action  against 
him,  the  plaintiff  applied  for  a  charging  order 
upon  it  in  respect  of  nis  judgment  in  uiis  action. 
It  was  objeoted  that  the  present  dtf endants  were 
only  nominal  plaintiffs  in  the  action  against 
Ashby,  and  that  the  official  assignee  was  the  real 
plaintiff  and  was  entitled  to  the  monev  paid  into 
court.  The  learned  judge  rightly  neld,  upon 
the  authority  of  Bichardton  v.  Siormont,  Todd, 
and  Co.  {vhi  (up.),  that  the  plaintiff  was  not 
entitled  to  the  charging  order,  and  therefore 
this  appeal  fails  and  must  be  dismissed. 

Appeal  ditmitud. 


'"■  Solicitors  for  the  appellant,  Soamei,  Edwards, 
and  Jonee. 

Solicitors  for  the  respondents,  Traven-Bmith, 
Braithwaite,  and  Bobinaon. 


Tuesday,  Aug.  9, 1904. 

(Before  Collins,  SI.B.,  Stirling  and 
Mathbw,  L.JJ.) 

TUBNBB,  BbiOHTMAN,  AND  CO.  «.  BaNNATTNB 

AND  Sons  Limitbd.  (a) 

APPEAL  FBOM  THE   EINO'S  BENCH  DIVISION. 

Ship —  Charter-party — Demurrage  —  Lay  days — 
Grain  cargoes — London  Com  Trade  Association 
Contract — Construction. 

The  London  Com  Trade  Assoeiaiion  Contract,, 
lohieh  toas  incorporated  in  a  charter-party ,  pro- 
vided that  the  time  for  discharge  of  a  cargo  of 
grain  should  be  :  "  One  running  day  for  every 
400  tons  up  to  2800  tons,  and,  for  all  quantities 
in  excess,  500  tone  per  day ;  but  in  no  case  less 
than  jive  days." 

Held  {affirming  the  judgment  of  Walton,  J.),  that, 
upon  the  true  construction  of  the  contract,  the  time 
to  be  allowed  for  discharge  of  a  cargo,  tehatever 
its  size,  was  one  day  for  every  400  tons  up  to  2800 
tons,  and  one  day  for  every  500  tons  in  excess 
of  2800  tons. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Walton,  J.  at  tiie  trial  of  a  preliminary  question 
in  the  action. 

The  plaintiffs  brought  this  action  to  recover  the 
sum  of  1212.,  being  demurrage  for  two  and  a  half 
days,  under  a  charter-party. 

The  plaintiffs  were  the  owners  of  the  steamship 
Zodiac. 

The  defendants  were  the  holders  of  a  bill  of 
lading  for  a  cargo  of  maize  laden  upon  the  Zodiao 
at  Buenos  Ayrea,  under  which  they  took  delivery 
of  the  cargo  at  Limerick. 

By  the  terms  of  the  bill  of  lading,  freight  anci 
all  other  conditions  were  as  per  charter-party 
dated  the  17th  Nov.  1902. 

The  charter-party  provided  that:  "Demurrage 
as  above  shall  be  payable  for  any  detention  in 
taking  delivery  of  cargo  at  port  of  discharge,  the 
same  having  to  be  discharged  as  per  London  Com 
Trade  Association  Contract,  No.  22." 

The  London  Com  Trade  Association  Contraot^ 
No.  22,  provided  as  follows  : 

Snfficient  days  to  be  left  for  nnloading  (Snndaya,  Good 
Friday,  Easter  Monday,  Whit  Monday,  and  Christmas 
Day  excepted).  SnfBoient  days  (oonnting  quarter  days) 
■hall  be  as  follows  :  One  running  day  for  every  400  tons 
up  to  2800  tons  of  grain,  and,  for  all  qoantities  in  excess, 
500  tons  per  day  (as  provisionally  invoiced),  whether  for 
direct  port  or  for  orders,  but  in  no  case  less  than  fiv» 
days,  Sondays,  Good  Friday,  Easter  Monday,  Whit 
Monday,  and  Christinas  Day  excepted. 

The  provisional  invoice  for  the  cargo  showed  an 
amount  of  3839  tons. 

The  pbuntifls  contended  that  the  meaning  of 
the  contract  was  that  one  day  should  be  allowed 
for  every  500  tons  of  cargo,  the  cargo  b«ng  over 
2800  tons,  and  they  alleged  that,  the  time  being 
so  computed,  the  time  for  the  discharge  of  the 
cargo  had  been  exceeded  by  two  days  and  a  half. 

(«)  Baported  by  I.  H.  Wtuuin,  Ksq.,  Banistarat-lAW. 
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The  defendants  contended  that  the  meaning  of 
the  contract  was  that  one  day  shonld  be  allowed 
for  ererr  400  tons  tip  to  2800,  and  one  day  for 
every  500  tons  above  that  amount ;  and  they 
alleged  that,  in  that  view,  the  cargo  had  been 
discharged  in  time. 

The   preliminary   question    as    to    the  tme 

constmoUon  of  the  contract   was  tried    before 

Walton,  J.  without  a  jary,  and  the  learned  jadse 

gave  judgment  in  favour  of  the  contention  of  the 

J^.    defendants  (89  L.  T.  Bep.  507). 

The  plaintiffs  appealed. 

Semtton,  K.C.  and  A.  A.  Boehe  for  the 
appellants. — ^The  learned  judge's  decision  as  to 
the  tme  construction  of  the  clause  in  the  contract 
as  to  the  time  for  discharge  was  wrong.  The 
meaning  of  that  clause  is  that,  if  a  cargo  exceeds 
2800  tons,  it  ia  all  to  be  discharged  at  the  rate  of 
500  tons  a  day,  but  that  cargoes  which  do  not 
exceed  2800  tons  are  to  be  dis^iarged  at  the  rate 
of  400  tons  a  day,  in  each  case  subject  to  the 
minimum  of  five  days.  The  reason  why  the 
larger  cargoes. are  to  lie  discharged  at  a  faster  rate 
is  uiat  in  the  case  of  larger  vessels  cargoes  can 
usually  be  more  quickly  and  easily  discharged. 
The  word  used  in  the  contract  is  "  quantities,"  in 
the  plural,  and  that  clearly  refers  to  whole 
cargoes,  and  not  merely  to  a  quantity  in  exness  of 
2800  tons. 

ClavM  Salter,  K.C.  and  K  Bray,  for  the 
respondents,  were  not  called  upon  to  argue. 

Collins,  M.B. — I  am  of  opinion  that  we 
oaanot  differ  from  the  judgment  of  Walton,  J.  as 
to  the  meaning  of  this  contract.  The  clause  in 
queetion  provides  as  follows :  "  One  running  day 
for  every  400  tons  up  to  2800  tons  of  grain,  and, 
for  all  quantities  in  excess,  500  tons  per  day  (as 
provisionally  invoiced),  whether  for  direct  port  or 
for  orders ;  but  in  no  case  less  than  five  days." 
That,  in  its  prima  faeie  meaning,  says  nothing  at 
all  about  the  size  of  ships ;  it  refers  solely  to  the 
number  of  tons  of  grain  carried  by  a  ship.  It  is 
impossible  for  anyone  to  say  that  the  constmction 
given  to  that  dause  by  Waltoi^  J.  is  not  a 
possible  construction.  In  my  opinion  it  seems  to 
be  not  only  a  possible  constmction,  but  the 
natural  construction.  There  would,  I  think,  be 
jnst  as  many  anomalies  if  the  constmction 
suggested  by  the  appellants  were  adopted  as  those 
wUoh  it  is  said  would  follow  from  the  construc- 
tion adopted  by  Walton,  J.  In  his  iudgment  the 
learned  judge  has  made  some  valnable  obser- 
vations. He  said :  "  Again,  it  is  plain,  and  there 
is  no  dispute  about  it,  that  at  least  five  days  are 
to  be  allowed,  and  it  is  suggested,  and  probably 
rightly  suggested,  that  tms  is  stipulated  for 
because  there  is  always  certain  work  preliminary 
to  the  actual  discharge  which  has  to  be  done,  and 
which,  speaking  generally,  will  vei7  likely  occupy 
more  or  lees  the  same  length  of  time  in  the  case 
of  a  small  ship  as  in  the  case  of  a  larger  ship."  It 
seems  to  me  that  the  longer  time  is  given  for  the 
discharge  of  the  first  part  of  the  cargo  by  reason 
of  the  preliminary  work  which  has  to  be  done  in 
any  case.  In  my  opinion  tliis  appeal  fails,  and 
must  be  dismissed. 

Stielino,  L.J. — I  agree. 

liAiH£w,  L.J.'^I  am  of  the  same  opinion. 

Appeal  ditmisud. 


Solicitors  for  the  appellants,  Botierell  and 
Roche.  ■ 

Solicitors  for  the  respondents,  /.  and  A.  A. 
Tilhard. 


June  21,  23,  27,  28,  29,  and  July  29, 1904. 

(Before  Collins,  M.B.,  Stibling  and 

Mathbw,  L.JJ.) 

BiTBEN    AND    LADEKBUBO    V.    GbEAT    FiNOALL 

Consolidated  Limited  and  OTHEBS(a). 

APPEAL  FBOM  THE  EINO'S  BENCH  DIVISION. 

Principal  and  agent — Scope  of  employment- 
Fraud  and  forgery  of  agent — Company — Share 
certificate  forged  and  issued  by  secretary- 
Liability  of  company — Estoppel, 

The  secretary  of  a  company  fraudulently  forged  a 
share  certificate  of  the  company,  not  for  or  on 
behalf  of  or  for  the  benefit  of  the  company,  but 
solely  for  himself  and  for  his  own  pnvate  pur. 
poses  and  advantage. 

The  eeriifieate  was  in  point  of  form  perfectly 
regular,  and  the  secretary  was  a  proper  person 
to  deliver  a  certificate  to  a  shareholder. 

The  plaintiffs  in  good  faith  and  relying  on  the 
validity  of  the  certificate  advanced  money  to  the 
secretary  for  his  own  purposes  upon  the  security 
of  the  certifieaie  which  he  delivered  to  them. 

Held  {reverting  the  judgment  of  Kennedy,  J.),  that 
the  defendant  company  were  not  bownd  by  the 
certificate,  and  were  ruit  estopped  from  dispniing 
its  validity  ;  and  that  the  plaintiffs  loera  not 
entitled  to  recover  damages  from  the  company 
for  the  wrongful  act  of  the  seeretary  as  being  an 
act  committed  by  him  in  the  course  of  his 
employment, 

Shaw  V.  Port  Philip  Gold  Mining  Company  (50  -r 
L.  T.  Bep.  685 ;  13  Q.  B.  Biv.  103)  eoneidered. 

Appeal  of  the  defendants  from  the  jud^ent  of 
Kennedy,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  pltuntiffs  brought  this  action  to  recover 
from  the  defendant  company  damages  for  refusing 
to  register  Bosenhain  and  Alexandre  as  share- 
hold^. 

In  Dec.  1902  one  Bowe  was  secretary  of  the 
defendant  company.  He  was  then  a  partner  in 
the  firm  of  Bewick,  Moreing,  and  Co.  Ha  held 
the  appointment  as  secretai-y  of  the  oompany 
under  an  agreement  in  writing,  made  on  the  Slst 
Dec.  1900,  between  the  company  and  Bewidc, 
Moreing,  ,and  Co.,  whereby  the  latter  tmdertook 
to  provide  the  company  with  suitable  offices  and 
office  accommodation,  a  suitable  secretary  to  be 
approved  of  by  the  oompany,  and  a  sufficient 
clerical  stafE.  ^ 

The  secretery  was  to  be  paid  by  Bewick, 
Moreing,  and  Co.,  but  was  to  be  deemed  to  be 
the  secretarr  and  officer  of  the  defendant  oom- 
pany and  BUDJeot  to  dismissal  by  the  oompany  at 
any  time.  Bewick,  Moreing,  and  Co.  were  to 
receive  5002.  a  year  from  the  company  and  also 
all  transfer  fees  received  by  the  oompany. 

In  Dec.  1902  the  registered  office  of  tiie  defen- 
dant company  was  in  the  offices  of  Bewick, 
Moreing,  and  Co.,  20,  Copthall-avenue,  £.0., 
where  several  other  limited  coinpanies  were 
housed  and  provided  for  by  Bewiok,  Mormng,  and 
Co.  under  similar  arrangemente. 


(a)  BaporMd  by  J.  H.  WiLUun,  Eiq.,  BuTUt«r-«t.L»w, 
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The  plaintiffs  were  a  firm  of  atockbrokers  in 
the  GitT,  with  whom  Bowe  had  for  some  months 
before  Deo.  1902  done  business  on  his  own  prirate 
acoonnt  in  stock  and  share  transactions. 

The  plaintiffs  knew  that  Bowe  was  a  partner 
in  Bewick,  Moreing,  and  Co.  -,  they  did  not  know 
that  he  was  seoretuy  of  the  defendant  oompanv ; 
bnt  th^  believed  mm  to  be  a  director  of  tne 
company.  He  had  been  introduced  to  them  as  a 
person  in  good  credit ;  he  kept  his  engagements ; 
and  they  uid  every  oonfidenoe  in  him. 

Bowe  was  on  terms  of  social  acquaintance  with 
Mr.  Lindo,  one  of  the  partners  in  the  plaintiffs' 
firm.  In  Dec.  1902  Bowe  asked  Lindo  whether 
the  plaintiffs  conld  arrange  a  loan  for  him  on 
5000  shares  in  the  defendant  company.  He  said 
that  he  had  a  joint  aoconnt  with  a  friend,  who 
wished  to  sell,  and  that  he  wished  to  take  over 
the  friend's  interest  and  avoid  a  sale,  because,  on 
information  which  he  had  received,  he  believed 
that  the  shares  (which  were  then  at  a  premium) 
would  rise  considerably  in  value. 

Bowe  wanted  the  loan  for  a  short  time  only ; 
and  as  the  5000  shares  afforded  at  the  price  of 
the  day  ample  security  for  the  20,0002.  which  he 
wanted  to  borrow,  and  as  he  undertook  if  there 
was  any  fall  in  price  to  provide  a  22.  per  share 
margin,  the  plaintiffs  agreed  to  try  to  meet  his 
wishes. 

On  the  16th  Deo.  1902  the  plaintiffs  arranged 
with  Lazard  Brothers  and  Oo.,  who  were  bankers, 
for  the  advance  of  20,0002.  to  thems^ves  for  a 
principal  on  the  proposed  securitr.  On  the  same 
day  Lmdo  went  to  tne  offices  of  Bewick,  Moreing, 
and  Oo.,  and  there  told  Bowe  that  the  money 
wonld  be  ready  on  the  18th  Dec.  Bowe  said  that 
he  would  have  the  share  transfer  executed  by  the 
taransfetor  on  the  following  day,  and  that  the 
shares  were  standing  in  Uie  books  of  tita  com- 
iwny,  not  in  his  own  name,  bnt  in  the  name  of 
his  friend. 

On  the  17th  Deo.  the  transfer  with  the  names 
of  Bosenhain  (a  partner  in  Lazard  Brothers  and 
Go.)  and  Alexandre  as  transferees,  but  with  the 
name  of  the  transferor  left  blank,  was  taken  by 
Lindo  to  Bowe.  Later  in  the  same  day  it  was 
returned  by  Bowe  to  Lindo  purporting  to  have 
been  executed  by  "  E.  Storey  "  as  transferor.  At 
that  time  there  was  a  shareholder  of  that  name, 
but  he  was  the  registered  proprietor  of  2000 
shares  only.  The  signature  of  the  transferor 
was  in  fact  forged  by  Bowe.  In  the  comer  of 
the  transfer  there  was  the  usual  "  certification." 

Bowe,  when  he  gave  the  transfer  to  Lindo, 
said  that  his  directors  (that  is,  the  directors  of 
the  defendant  company)  would  be  meeting  the 
next  day  at  11  a.m.,  that  he  would  explain  every- 
thing to  them,  and  have  the  share  certificate 
made  out  in  the  names  of  Bosenhain  and 
Alexandre,  and  that  it  would  be  ready  for  Lindo 
if  he  called  at  11.30  a.m. 

In  the  afternoon  of  the  17th  Dec.  Lindo  brought 
back  to  Bowe  the  transfer  executed  by  the  trans- 
ferees, and  paid  to  him  the  registration  fee  of 
2*.  6d.  and  received  a  receipt  in  due  form. 

On  the  18th  Dec.  at  11.30  a.m.,  at  the  office 
Bowe  delivered  to  Lindo  the  share  certificate,  and 
Lindo  returned  the  receipt  to  Bowe.  This  certifi- 
cate was  perfectiy  regular  in  form ;  it  purported, 
in  accordance  wiui  the  articles  of  association,  to 
bear  the  seal  of  the  company,  to  be  signed  by 
two  of   its    directors,  and  to  be  coun^rBigned 


by  Bowe  as  the  secretary  of  the  company. 
From  this  certificate  Lindo  first  learnt  that  Bowe 
was  the  secretary  of  the  company. 

Art.  12  of  the  articles  of  association  of  the 
company  provided  that :  The  certificates  of  title 
to  snares  shall  be  issued  under  the  seal  of  tii» 
company,  and  signed  by  two  directors,  and 
countersigned  by  the  secretary  or  eome  other 
person  appointed  by  the  directors. 

The  certificate  was  taken  by  Lindo  to  the  office 
of  the  plaintiffs,  where  it  was  examined  by  their 
clerks,  and  then  was  taken  by  him  to  the  office  of 
Lazard  Brothers  and  Co.,  where  it  was  left  after 
beioK  examined  by  a  clerk,  and  their  cheque  for 
20,Qwl.  in  favour  of  the  plaintiffs  was  handed  to 
Lindo. 

The  plaintiffs  paid  this  cheque  into  their 
own  banking  account,  and  on  the  same  day 
gave  Bowe  their  cheque  for  the  amount  (less 
stamp  fee  and  commission),  which  was  cashed  by 
him. 

Within  ten  days  Bowe  absconded,  and  it  was 
discovered  that  the  certificate  was  a  forgery. 
The  only  genuine  part  of  it  was  the  signature  of 
Bowe  as  secretary;  the  signatures  of  the  two 
directors  were  forged ;  and  the  seal  of  the  com- 
pany had  been  fraudulently  affixed  by  Bowe,  who 
as  secretary  had  access  to  it  at  aU  times  and 
practically  the  custody  of  it  (as  Kennedy,  J. 
thought)  in  the  safe  of  the  company. 

Lazard  Brothers  and  Go.  applied  to  the  com- 
pany for  the  registration  of  Bosenhain  and 
Alexandre  in  the  books  of  the  company  as  the 
owners  of  the  5000  shares;  but  the  company 
refused  to  accede  to  the  application. 

Lazard  Brothers  and  Oo.  then  applied  to  the 
plaintiffs  for  other  equivalent  security  or  repay- 
ment of  the  loan  of  20,0002.  and  the  plaintiff* 
paid  them  with  interest. 

The  plaintiffs  obtained  from  Lazard  Brothers 
and  Co.  an  assignment  of  their  rights  (if  any> 
and  gave  written  notice  of  the  assignment  to  the 
defendant  company. 

The  plaintiffs  then  brought  this  action  against 
the  company,  Lazard  Brothers  and  Oo.  and 
Bosenhain  and  Alexandre  being  made  defendants- 
as  a  matter  of  form  only. 

The  action  was  tried  before  Kennedy,  J.  with 
a  jury,  bnt  the  jury  were  discharged,  and  the' 
following  statements  of  fact  were  agrmd  to  on 
behalf  of  the  parties :  (a)  That  the  alleged  cer- 
tificate was  not  a  valid  or  genuine  document,  and 
that  the  signatures  thereon,  other  than  the  sig- 
nature of  Bowe,  were  forgeries;  (b)  that  (1) 
Lazard  Brothers  and  Co.  and  the  plaintiffs  re- 
spectivelv  made  the  advances  upon  the  faith  of 
the  genuineness  and  validity  of  the  alleged  certifi- 
cate and  of  its  being  properly  issned,  and  (2)  the 
secretary  was  a  proper  person  to  deliver  it ;  (c> 
that  Bowe  in  creating  and  delivering  to  Lindo  the 
alleged  certificate  acted  fraudulently  and  not  for 
or  on  behalf  of  or  for  the  benefit  of  the  defen- 
dant company,  and  solely  for  himself  and  for 
his  private  purposes  and  advantage ;  (d)  that  the 
defendant  company  did  not  by  its  directors  or 
otherwise  authorise  Bowe  to  make,  seal,  or  issue 
the  alleged  document. 

Kennedy,  J.  held  upon  the  anthorii^  of  Bhato 
V.  Port  Philip  Gold  mining  Company  (50  L.  T. 
Bep.  685 ;  13  Q.  B.  Div.  103),  that  the  company 
wore  estopped  from  disputing  the  title  of  the 
bankers  to  the  shares,  and  were  therefore  liable  in 
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damages  for  retoaing  to  register  them  as  owners 
^    of  the  shares  (90  L.  T.  Bep.  163). 

The  defendant  company  appealed. 

Lawton  Walion,  K.C.,  /.  Eldon  Batiket,  E.G., 
axiiBremner  for  the  appellants. — The  decision  ot 
the  learned  judge  was  wrong,  and  judgment  ought 
to  be  entered  xor  the  defendants.  He  decided 
this  case  upon  the  authority  of  Shaw  ▼.  Port 
PhUip  Gold,  Mining  Company  (50  L.  T.  Bep.  685 ; 
13  Q.  B.  Div.  103),  which  he  felt  bound  to  follow. 
The  present  case,  however,  is  distinguishable  from 
that  case,  which  was  decided  upon  the  special 
facts.  Farther,  the  decision  in  that  case  has 
been  very  much  qualified,  if  not  actually  orer- 
ruled,  by  the  decisions  in  several  subsequent 
oases: 

BrUith  Ifutuol  Banking  Company  ▼.   Charmoooi 

Forett  Railtoay  Company,  57  L.  T.  3»p.  833 ;  18 

Q.  B.  DW.  714  J 
0*org«  Whitechureh  Limittd  r.  Cavtnagh,  85  L.  T. 

Bep.  349 ;  (1902)  A.  C.  117 ; 
fiaUcit   Coiuoiidated  Company  r.   Tomkinton,  69 

L.  T.  Bep.  598 ;  (1893)  A.  C.  396. 

The  plaintiffs  did  not  in  fact  deal  with  Bo  we  as 
being  secretary  of  the  defendant  company,  but 
dealt  with  him  in  his  individual  capacity.  Bo  we 
was  not  acting  at  all  as  aeent  of  the  defendants 
when  he  delivered  the  certificate  to  the  plaintiffs. 
Bowe  had  in  fact  no  authority  at  all  to  seal  the 
certificate ;  it  was  a  mere  forgery,  and  the  defen- 
dants cannot  be  estopped  from  denying  that  it  is 
a  genuine  certificate : 

IterehanU  of  th»  SiapU  ofHitglani  v.  Batik  of  Eng- 
land, 21  Q.  B.  Diy.  160. 

The  defendants  cannot  in  any  case  be  bonnd  by 
the  acts  of  Bowe  in  forging  and  issuing  this  cer- 
tificate, because  he  was  not  acting  tor  or  on 
behalf  of,  or  for  the  benefit  of  the  company,  but 
solely  for  his  own  private  purposes.  When  a 
servant  so  acts  he  does  not  act  within  the  scope 
ot  his  empl<mnent  in  any  sense,  and  the  master 
ia  not  bonnd  by  his  acts : 

TuTbervill*  v.  Stamp,  1  Lord  Baym.  264 ; 

Jtf'lfantM  V.  Criekett,  1  EMt,  106  ; 

Zitmpiw  T.  London  General  Omnibu*  Company,  1 

H.  &C.  526; 
Barwick  v.  EngltMh  Joint  8 lock  Bank,  16  L.  T.  Bap. 

461 ;  L.  Bep.  2  Ex.  259  ; 
ItcOoivan  v.  Dyer,  L.  Bep.  8  Q.  B.  141 ; 
Briiish  Mutual  Banking  Company  v.  Ckamwood 

Pore»t  Railway  Company  (ub>  (up.) ; 
Oeorge  Whitachurch  Limited  t.  Cavanagh  (ubi  tnp ) 

There  was  no  evidence  of  any  holding  out  by  the 
defendants  of  Bowe  as  having  any  authority  to 
do  any  acta  which  would  include  the  fabricating 
ot  a  certificate.  The  certificate,  being  a  mere 
forgenr,  cannot  be  of  any  effect  or  bind  the 
defendants : 

ilahony  r.   Eait   Holyford  Mining   Company,  33 
L.  T.  Bep.  383  ;  L.  Bep.  7  H.  L.  869  ; 

Barik  of  Ireland  v.  Truiteet  of  Eoant'  Charitiet,  5 
H.  L.  Cm.  389. 
In  the  cases  ot  Re  Bahia  and  San  Franeieeo 
Railway  Company  (18  L.  T.  Bep.  467 ;  L.  Bep. 
3  Q.  B.  584),  Be  Ottos  Kopje  Diamond  Mines  (68 
L.  T.  Bep.  138 ;  (1893)  1  Ch.  618),  and  BalkU 
Consolidated  Company  v.  Tomkinson  {ubi  sup.) 
there  was  no  question  ot  forgery,  but  genuine 
certificates  were  in  fact  issued.  The  secretary  of  a 
company  is  in  the  same  position  as  any  orcunary 


servant  or  agent,  and  the  question  whether  th» 
employers  are  responsible  for  his  acts  is  to  be- 
tcBted  in  the  same  way : 

Bametl,  Eoarea,  and  Co.  v.  South  London  Tramway* 
Company,  57  L.  T.  Bep.  436  ;  18  Q.  B.  Div.  815 ; 
George   Whitechureh   LUnited  v.   Cavanagh    {ubi- 
sup).      • 

Bufus  Isaacs.  E.G.  and  J.  D.  Crawford  tor  ther 
respondents. — The  learned  judge  was  right  ia 
holding  that  this  case  was  governed  by  the  deci- 
sion in  Shaw  v.  Port  Philip  Qold  Mining  Com- 
pany {ubi  sup.).  The  facta  of  that  case  are  really 
indistinguishable  from  those  ot  the  present  case, 
and  the  decision  has  never  been  overruled.  The 
proper  inference  from  the  facts  is  that  when. 
Lindo  applied  for  and  received  the  certificate 
from  Bowe  he  was  dealing  with  him  as  th» 
secretary  of  the  defendant  company.  The  secre- 
tary was  authorised,  or  held  out  to  he  authorised,, 
to  issue  or  deliver  certificates  at  the  office  of  the 
company  in  the  ordinary  course.  The  delivery 
of  a  certificate  by  the  secretary  is  a  representa- 
tion that  it  is  a  genuine  certificate,  and  that  is  a- 
representation  made  by  the  secretary  on  behalf 
of  the  company.  He  has  authority  to  do  the  act 
and  to  make  the  consequent  representation,  and. 
thwefore  it  is  immaterial  whether  he  is  acting  in. 
his  own  interests,  and  fraudalentiy,  in  a  particular 
case: 

Uarnbro  v.  Bumand,  90  L.  T.  Bep.  803 ;   (1904) 
2  K.  B.  10. 

The  decision  in  the  case  of  Oeorge  Whiteehureh- 
Limited  v.  Cavanagh  {ubi  sup.)  was  with  reference 
to  a  "certification"  given  oy  a  secretary,  and 
there  is  a  great  distinction  between  the  certifying 
of  a  transrer  of  shares  and  the  delivery  of  a  share 
certificate  under  the  seal  of  the  company,  as  was 
pointed  out  in  that  case  in  the  House  of  Lords. 
By  sect.  31  of  the  Companies  Act  1862  a  share 
certificate  under  the  seal  of  the  company  is  primd- 
faeie  evidence  of  tiUe  to  the  shares.  The  secretary 
is  intrusted  with  the  seal  ot  the  company,  and  he. 
is  authorised  to  issue  or  deliver  certificates,  and 
it  he  trandolenUy  issues  a  certificate  the  company 
ought  to  be  liaole.  It  is  for  the  benefit  of  a. 
commercial  company  that  means  should  be  pro- 
vided for  the  ready  transfer  of  shares,  and  there- 
fore the  act  of  the  secretary  of  the  company  in. 
issuing  a  certificate  is  one  of  those  acts  which 
are  done  "  for  the  benefit "  of  the  company : 

Burkinshaw  v.  Nieolls,  39  L.  T.  Bep.  308;  3  App. 
Cm.  1004, 1017. 

In  the  cases  of  Bank  of  Ireiand  v.  Trustees  of 
Evans'  Charities  {ubi  sup.)  and  Merchants  of  the 
Staple  of  England  v.  Bank  of  England  {ubi  sup.) 
it  could  not  be  said  that  the  affixing  ot  the  seal 
was  within  the  scope  of  the  authority  of  the- 
servant.  There  is  no  distinction  between  fraud 
and  any  other  wrongful  act  committed  by  a. 
servant ;  and  a  msister  may  be  liable  even  for  che- 
criminal  act  of  his  servant : 

Be  Ooxmty  Life  Assurance  Company,  22  L.  T.  Bep> 

537  ;  L.  Bep.  5  Cb.  288  ; 
Dyer  v.  Munday,  72  L.  T.  Bep.  443 ;  (1895)  1  Q.  B. 

742; 
Bamlyn  v.  Hotuton  and  Co.,  87  L.  T.  Bep.  500  ; 

(1903)!E.  B.  81; 
Colemai  v.  Riches,  16  C.  B.  104. 

The  business  ot  a  company  must  be  carried  on  by 
agents,  and  persons  dealii^  with  a  company  most 
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relj  on  siaitementa  made  by  the  secretary,  who 
has  implied  anthority  to  act  for  the  company : 

Citiztnt'  Lift  Aiturance  Company  y.  Brovm,  90 

L.  T.  Eep.  739  ;  (1901)  A.  C.  423  ; 
Jfahony  v.  Eatl  Holyford  Mining  Company  (uhi 

»up.)- 
They  referred  also  to 

K0ighl»y,  Maxted,  and  Co.v.  Durant,  88  L.  T.  Bep. 

777;  (1901)  A.  C.  240 1 
D'Arey  t.  Tamar,  ^.,  Railway  Company,  14  L.  T. 

Bep.  626  ;  L.  Bep.  2  Ex.  158 ; 
Sur{fl  T.  Winterhotham,  28  L.  T.  Bep.  339  ;  L.  Bep. 

8  Q.  B.  244  ; 
Saift  ▼.  Jewtbury,  30  L.  T.  Bep.  31 ;  L.  Bep.  9  Q.  B. 

301 ! 
County  o/  Oioue««t«r  Banking  Company  t.  Rudry 

Mtrthyr  Coal  Company,  72  L.  T.  Bep.  375 ;  (1895) 

1  Ch.  629 ; 
Duck  T.  Tower  Oalvanieing  Company,  84  L.  T.  Bap. 

847;  (1901)  7K.  B.314. 

Lawion  Walton,  K.C.  in  reply. — A.  company 
'Oannot  be  estopped  by  a  forged  certificate  which 
it  has  not  made  or  issued,  and  there  is  no  ground 
in  this  case  upon  which  the  company  can  be  held 
to  be  estopped  from  denying  the  validity  of  the 
oertificate,  or  ba  held  liable  for  the  wron^nl  act 
of  the  secretary : 

Farquhanon  Brother$  t.  King  and  Co.,  86  L.  T. 

Bep.  810;  (1902)  i.e.  325; 
Tendring  Hundred  Waterwor}c$  Company  v.  Jonet, 

(1903)  2  Cb.  615; 
Dtaon  T.  Kennaway  and  Co.,  82  L.  T.  itep.  527 ; 

(1900)  ICh.  838; 
Itackay  ▼.  Commeretal  Bank  o/  li»w  Brunneick,  30 
L.  T.  Bop.  180 ;  L.  Rep.  5  P.  C.  394. 

Cur.  adt.  vidt. 
July  29. — ^The  following  judgments  were  read : 

CoLLiHS,  If  .B.— The  question  on  tUs  appeal  is 
■whether  the  appellants,  a  limited  company,  are 
responsible  in  the  circumstances  for  the  fraud 
and  forgery  of  their  secretary,  one  Bowe,  who  is 
-now  undergoing  a  sentence  of  penal  servitude. 
The  Teex)ondents  are  a  firm  of  stockbrokers. 
Bowe  was  a  member  of  a  well-known  firm  carry- 
ing on  business  as  engineers.  He  was  also 
■secretary  of  the  appellant  company,  whose  busi- 
ness was  conducted  in  the  office  of  his  firm.  In 
Dec.  1902,  Bowe,  who  had  frequently  done  busi- 
ness with  the  respondents,  applied  to  one  of  their 
-firm  named  Lindo  to  procure  a  loan  of  20,000Z.  on 
the  secnrity  of  5000  shares  in  the  appellant  com- 
pany, which  he  said  were  the  joint  propwty  <A  him- 
«elftaadja  friend  in  whose  name  they  stood,  and  who 
wished  to  sell  them,  while  he,  Bowe,  was  desirous 
-of  acquiring  them.  The  operation  was  to  be 
-isarriea  out  by  a  transfer  from  the  friend  in 
whose  name  they  stood  to  the  proposed  lender, 
who  on  receiving  the  certificate  would  make  the 
vaquired  advance.  The  facts  and  admissions  are 
'fully  stated  in  the  judgment  of  Kennedy,  J.,  and 
it  is  not  necessary  for  my  purpose  to  do  more 
than  summarise  them  as  briefly  as  possible.  The 
respondents  arranged  with  a  firm  of  bankers  for 
the  required  loan  on  production  of  the  transfer 
and  certificate  duly  made  ont  in  their  names.  A 
truisfer  was  accordingly  forg^  by  Bowe  in 
the  name  of  Storey  to  the  bankers,  by  whom 
it  was  executed.  It  was  then  brought  back  by 
Lindo  to  Bowe  to  be  exchanged  for  a  certificate, 
which  Bowe  told  him  would  be  passed  by  the 
directors  and  ready  for  him  early  the  next  day. 


Lindo  paid  a  registration  fee  to  Bowe  of  2s.  6d.. 
and,  returning  the  next  day  at  the  appointed 
hour,  received  the  certificate  from  Bowe  and 
took  it  to  the  bank,  who  then  advanced  the  money 
to  Lindo,  who  paid  it  into  his  firm's  bank  and 
gave  Bowe  a  cheque  for  the  amount,  less  a 
deduction  for  commission.  Throughout  these 
transactions  and  until  he  had  received  the  certifi- 
cate and  taken  it  to  his  office  Lindo  was  unaware 
that  Bowe  was  secretary,  though  he  thought  he 
was  a  director  of  the  company.  Bowe  absconded- 
It  was  admitted  that  Bowe  bad  forged  the  names 
of  the  two  directors  which  appeared  upon  the 
certificate,  and  bad  affixed  the  company's  seal 
thereto  "  fraudulently  and  not  for  or  on  behalf  of 
or  for  the  benefit  of  the  defendant  company,  and 
solely  for  himself  and  for  bis  own  private  pur- 
poses and  advantage."  It  was  also  admitted  that 
Bowe  was  "  a  proper  person  to  deliver  "  the  cer- 
tificate. On  discovery  of  the  fraud  the  company 
refused  to  put  the  bankers  on  the  register.  The 
respondents  were,  therefore,  obliged  to  recoup  the 
bank  the  sum  of  20,0002.,  and  claimed  in  this 
action  to  recover  it  from  the  appellants  on  the 
ground  that  they  were  estopped  from  setting  up 
Bowe's  fraud.  Kennedy,  J.,  who  tried  the  case 
without  a  jury,  upon  the  admissions  which  he  has 
set  out,  was  of  opinion  that  the  case  was  indistin- 
tnushable  from  Bhaw  v.  Port  Philip  Gold  Mining 
Company  (50  L.  T.  Bep.  685 ;  13  Q.  B.  Div.  103), 
and  gave  judgment  for  the  plaintifl!8.  The  defen- 
dants appeaL  The  case  was  very  elaborately 
arf^ed,  and  the  amount  at  stake  is  large,  but  I 
think  the  principles  on  which  the  decision  rests 
are  well  established  and,  when  the  faots  are  pro- 
perly understood,  are  easy  of  application.  The 
general  rule  governing  the  responsibility  of  a 
master  for  the  acts  of  his  servant  was  stated  by 
the  late  Willes,  J.  in  delivering  the  judgment  M 
the  Exchequer  Chamber  in  Barwiek  v.  Eagliah 
Joint  Stock  Bank  (16  L.  T.  Bep.  461 ;  L.  Bep. 
2  Ex.  259).  The  passage  has  been  fiequently 
cited  and  approved,  and  is,  indeed,  the  loeiu 
elowtcut  on  the  subject.  It  runs  as  follows :  "  The 
master  is  answerable  for  every  such  wrong  of  the 
servant  or  agent  as  is  committed  in  the  course  of 
the  service  and  for  the  master's  benefit,  though 
no  express  command  or  privity  of  the  master  can 
be  proved."  He  then  gives  instances  where  this 
rule  has  been  acted  on,  and  proceeds  :  "  In  all  these 
cases  it  may  be  said,  as  it  was  said  here,  that  the 
master  has  not  authorised  the  act.  It  is  true  he 
has  not  authorised  the  particular  act,  but  he  has 
put  the  agent  in  his  plaice  to  do  that  class  of  acts, 
and  he  must  be  answerable  for  the  manner  in 
which  the  agent  has  conducted  himself  in  doing 
the  business  which  it  was  the  act  of  his  master  to 
place    him    in."     Founding  themselves  on  the 

Srinciple  so  stated,  the  Court  of  Appeal,  in  BrUiih 
lutual  Banking  Company  v.  Chamwood  Forett 
Railway  Company  (57  L.  T.  Bep.  833 ;  18  Q.  B. 
Div.  714),  held  that  an  action  of  deceit  would  not 
lie  against  a  principal  for  a  fraudulent  misstate- 
ment made  by  his  servant  for  his  own  private 
purposes  in  reply  to  a  class  of  question  which  it 
was  within  his  ordinary  duty  to  answer.  The 
fact  that  it  was  made,  not  in  the  supposed  interest 
of  the  master,  but  for  his  own  private  purposes, 
ipMO  facto  took  it  out  of  the  scope  of  the  actual 
authority,  and  also,  acoorcUng  to  Bowen,  L.J.,  out 
of  the  class  of  acts  which  the  agent  was  put  tbere 
to  do.    In  Thome  v.  Heard  (70  L.  T.  Bep.  541  ; 
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(1894)  1  Ch.  599,  611)  Kay,  L.J.  refers  to  this 
case,  to  which   he  was  not   himself  a  party,  in 
these   terms:    "It  was  deliberately  decided  in 
British  MtUual  Banking  Company  t.  Chamtoood 
Forest  Bailioay  Company  {ubi  «up.)  that  the  words 
'for  the  master's  benefit'  in  that  statement  of 
the  doctrine  are  essential,  and   that  where  an 
agent  in  the  course  of  his  employment  committed 
a  fraud  not  for  his  principal's  benefit  bat  for  the 
braefit  of  himself,  and  the  principal  did  not  benefit 
by  snch  fraud,  he  could  not  be  made  liable  for  it." 
It  was  also  cited  with  approval  by  Lord  Brampton 
in  the  House  of  Lords  in  the  recent  case  of  Whiie- 
ehureh  Limited  y.  Cavanagh  (85  L.  T.  Bep.  349 : 
(1902)  A  G.  117, 141).  It  was  also  sought  in  British 
Muiiial  Banking  Company  t.  Chamwood  Forest 
Bailvoay  Compang  {libi  sup.)  to  fix  the  master 
with  liability  on  the  ground  of  estoppel  by  holding 
out  the  servant  as  the  proper  person  to  answer 
such  questions.    The  two  judges,  however,  who 
dealt  with  that  aspect  of  the  case  disposed  of  it 
on  another  ground,  which  was  subsequently  dis- 
approved— namely,  that  a  company  could  not  be 
estopped  from  denying  that  which  to  admit  would 
involve  an    ultra    vires  act :    (see  Balkis    Con- 
solidated  Company  v.  Tomkinson,  69  L.  T.  Bep. 
598 ;  (1893)  A  0.  396.  407,  per  Lord  HerscheU). 
The  case,  therefore,  is  not  a  direct  authority  on 
the  question  whether  the  holding  out  may  be 
of  such  a  character  as  to  debar  toe  master  from 
escaping  responsibility  for  an  act  done  by  his 
servant  within  his  apparent  authority,  although 
done   not   with   an   notion  of    benefiting    the 
master,  bnt  exclusively  for  fraudulent  purposes 
of  his  own.    It  is  obvious  that  the  ostensible 
authority  may  be  larger  than  the  actual,  but  the 
question  will  sidll  remain  whether  it  can  ever  be 
large  enough  to  make  the  master  responsible  for 
a  fraud  or  crime  committed  exclusively  for  the 
servant's    own   purposes,    and   not    utilised    in 
any  way  by  the  master.    A  difficulty  was  raised 
in  argument  on  this  point.    It  was  urged  that, 
where  the  actual  authority  is  in  writing  and  unam- 
biguous, and  covers  the  actual  thing  done,  the 
master  is  bound,  though  the  servant  misuses  the 
authority   fraudulently    for   his  own  purposes : 
(see  Hanibro  v.  Bwmand,  90  L.  T.  Bep.  803; 
(1904)  2  K.  B.  10,  decided  in  this  court,  following 
the  opinions  of  Lord  Brougham,  L.G.  and  of  the 
PrivT  Council,  and  of  a  line  of  cases  in  America). 
Ongnt  there  iJien  to  be  any  difference  where  the 
autinority  is  not  in  writing,  but  is  nevertheless 
clearly  ascertained  by  the  verdict  of  a  jury  or 
otherwise    upon    sufficient    evidence  of  holding 
out  P    In  my  opinion  it  is  not  necessary  to  decide 
this  point  in  this  case,   since,  for  toe  reasons 
which  I  will  presently  state,  I  do  not  think  the 
holding  out  here  can  possibly  be  pushed  so  far  as 
to  bring  the  frabricating  the  certificate,  whether 
by  writing  the  directors  names  or  by  misusing 
the  seal,  within  the  class  of  acts  which  the  secre- 
tary was  apparently  authorised  to  do.    It  may 
be,  however,  that  a  long  step  towards  the  solution 
of  the  difficulty  will  be  found  in  that  class  of 
cases  where  the  limits  of  what  has  often  been 
called  estoppel  by  negligence  have  been  discussed 
— for  instance.  Bank  of  Ireland  v.  Trustees  of 
Evans'  Charities  (5  H.  L.  Gas.  389,  409  et  seg.). 
Northern  Counties  of  England  Fire  Insurance 
Company  v.  Whipp  (51  L.  T.  Bep.  806 ;  26  Ch. 
Dir.  482,  494) ;  and  for  a  veij  full  discussion  of  I 
the  subject^  see  Seven  on  Negligence  in  Law,  I 


2nd  edit ,  vol-  2,  book  7,  chap.  4.    It  is  clear  that 
a  man  may  by  his  negligence  where  he  owes  a 
duty,  provided    that  negligence    be   sufficiently 
closely  connected  with  the   event    to    bring  it 
within  the  legal  chain  of  causality,  make  himself 
responsible  to  the  person  or  class  of  persons  to- 
whom  he  owes  a  duty  for  the  crime  or  fraud  of 
another  committed  for  that  other's  own  purpose. 
It  may  be  that  to  put  a  written  authority  in  the 
hands  of  another  person   without  conditions  or 
safeguards  is  snch  negligence  as  to  entail  respon- 
sibility to  third  parties  for  fraudulent  misuse  of 
the  authority.    See  the  instance  given  by  Fry,. 
L. J.,  in  Northern  Counties  of  England  Fire  Jrwitr- 
ance  Company  v.   Whipp  {ubi  sup.),  of  a  mort- 
gagee who  allows  a  mortgagor  to  have  the  custody 
of  the  title  deeds  for  the  purpose  of  raising  a 
loan.    I  cannot  think  that  the  judges  who  decided 
British  Mutual  Banking  Company  v.  Chamwood- 
Forest  BaUway  Company  (uH  sup.)  intended  to 
deny  the  possibility  of  the  principal's  liability  in 
cases  of  tnis  class  for  the  fraud  or  crime  of  his 
agent  committed  for  the  agent's  own  pnrposee. 
However  this  may  be,  it  is,  I  think,  clear  in  this 
case  that  there  is  no  evidence  of  such  a  holding 
out  as  to  bring  the  acts  done  by  Bowe  within  any 
presumable  scope  of  authority.    To  put  it  most 
favourably  for  the  respondents,  the  act,  whether 
done  for  the  master's  benefit  or  not,  must  at  least 
be  one  of  the  class  of  acts  which  the  servant  i» 
ostensibly  put  there  to  do,  so  as  to  bring  it  within 
the  second  limb  of  Willes,  J.'s  proposition.    If  we 
try  it  by  the  test  of  actual  authority,  the  actual 
scope  certainly  did  not  cover  any  acts  other  than 
those  of  a  purely  ministerial  character,  such  as 
bringing  the  certificate  before  the  directors  for 
signature  and  appending  the  seal  in  their  preeenoe  ; 
and  it  does  not  need  the  authority  of  Bai^  of 
Ireland  v.  Evans'  Trustees  {ubi  sup.)  and  Merchants 
of  the  Staple  of  England  v.  BatJe  of  England  (21 
Q.  B.  Div.  1&))  to  show  that  fraud  and  forgery 
were  not  within  the    actual  scope  of  such  an 
employment.    But  so  far  as  regards  aU  this  class 
of  prior  acts  there  is  no  ostensible  representation 
at  all.    There  is  no  holding  out  with  respect  to 
them.    The  ostensible  action  of  the  secretarr  is 
limited  to  handing  over  the  apparently  complete 
certificate.    How  does  such  an  act  carry  with  it 
any  implication  of  authority  to  make  as  well  aa 
hand  over  the  instrument?    His  own  signature 
may  import  a  personal  representation  by  himself 
that  the  document  is  apparently  genuine,   and 
found  a  right  against  himself,  but  it  does  not 
import  that  he  mA  any  other  than  ministerial 
duties  in  connection  with  the  matter.    It  this  i» 
so,  it  does  not  in  any  way  enlarge  the  presump- 
tion if  the  act  of  handing  over  be  often  repeated, 
and  it  seems  to  me,  therefore,    that    there    ia 
nothing  in  the  point  so  much  pressed  that  this 
was  a  mercantile  company  whose  shares  were 
constantly  changing  hands   on   the    market.    I 
think,   therefore,  that  the   representation,  such 
as  it  was,  based  on  the  fact  that    Bowe  had 
ostensible  authority    to  hand   over   the  certifi- 
cates, is  not  more  efficacious  to  fix  the  company 
with  liability  for  his  fraud  than  the  representation 
implied  in  the  cases  cited  from  the  fact  that  the 
clerk  or  secretary  was  the  proper  intermediary 
through  whom  the  forged  powers  of  attorney  were 
deliverable  to  the  brokers  to  be  handed  to  the 
banks.    Those  cases  are,  therefore,  in  point,  and 
as  it  is  not  contended  that  there  was  any  such 
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negligence  on  the  part  ot  the  company  as  to  fix 
-them  with  responsibility  for  Bowe's  acts,  I  thinlc 
the  case  against  the  company  fails,  and  that 
'<we  are  bonnd  to  give  effect  to  Kennedy,  J.'s  own 
Tiew,  notwithstanding  Shava  t.  Port  PhUip  Gold 
Mining  Compaity  (ubi  «up.).  It  may  be  that  that 
■case  is  distingaishable  npon  its  special  facts,  bat 
it  is  not  neoesaary  to  decide  the  point,  for  I  am 
-olearly  of  opinion  that  the  facts  in  this  case  are 
not  snffioient  to  fonnd  liability  in  the  coinj>any. 
I  have  treated  this  case  on  the  footing  that  Lindo 
-dealt  with  B,owe  as  secretary  of  the  company, 
and  acted  on  the  faith  of  the  ostensible  authority 
implied  from  his  position  as  such,  bat  I  am  by 
no  means  sure  that  this  is  the  trae  inference  from 
"the  evidence.  An  argument  was  founded  upon 
some  observations  of  the  Law  Lords  in  White- 
■chwreh  Limited  v.  Cavanagh  (ubi  sup.)  that  the 
certificate  itself  carried  with  it  a  representation 
by  the  company  which  would  bind  them  against 
third  parties  who  acted  upon  it,  even  though  it 
-was  a  forgery.  Bot  though  the  words  used  apart 
'from  their  context  might  possibly  be  open  to  this 
oonstruction,  I  think  it  is  reasonably  clear 
from  the  train  of  reasoning  in  their  speeches 
-that  nothing  of  the  kind  could  have  been 
meant,  and  that  the  certificate  thpy  had  in 
mind  was  one  such  as  that  in  Be  Bahia  and 
San  Fraveiteo  Bailway  Company  (18  L.  T.  Bep. 
467;  L.  Bep.  3  Q.  B.  584),  which  had  been  in 
fact  executed  in  due  form  by  the  company,  but 
under  a  misapprehension.  The  appeal  must  be 
allowed. 

Stielino,  L.J — ^I  entirely  agree  with  the  judg- 
Tient  which  the  Master  of  the  Bolls  has  delivered, 
but  it  is  right  that  I  should  state  shortly  the 
main  grounds  npon  which  myjodgment  proceeds. 
In  this  case  three  questions  seem  to  require  oon- 
-sideration.    The  first  is  this :  Is  the  d-jfendant 
companr  bound  by  the  certificate  on  which  the , 
plaintifFs  rely  P     The  articles  of  association   of 
the  defendant  company  (of  which    all    persons 
-dealing  with  the  company  are  deemed   to  have 
notice)  provide  (art.  12)  as  follows  :  "  The  certi- 
cates  of  title  to  shares  shall  be  issued  under  the 
eeal  of  the  company  and  signed  by  two  directors, 
and  conntersigned  by  the  seoret&ry  or  some  other 
person  appointed  by  the  directors."    The  doca- 
'  ment  on  which  the  plaintiffs  rely  is  written  on  the 
'  company's  paper,  and  has  the  seal  of  the  com- 
pany affixed,  and  is  countersigned  by  the  secre- 
-tary;  it  also  pnrports  to  bear  the  signatures  of 
-two  directors,  but  these  are  mere  forgeries  by  the 
eeoretary.      In  these  ciroamstances    the  certifi- 
-cate  (as  was,  indeed,  admitted  by  the  plaintiffs  at 
the  trial)  is  not  a  valid  or  genuine  document,  and 
-does  not,  in  my  opinion,  bind  the  defendants.    It 
was  suggested  that,  inasmuch  as  the  document 
appeared  on  the  face  of  it  to  satisfy  the  require- 
ments of  the  articles  of  association,  the  plaintiffs, 
acting  as  they  did  in  good  faith,  were  not  affected 
hj  irregularities  in  the  proceedings  of  the  secre- 
tary:   {Mahoney  v.  East  Holyford  Mining  Com. 
pany  (33  L.  T.  Bep.  383;  L.  Bep.  7  H.  L.  869). 
To  mere  irregularities  the  principle  of  that  case, 
no  doubt,  applies,  but  it  has  never  been  extended 
to  forgery,  a  forged  instmment  b«lng  simply  nnll 
and  void.     The  distinction  is  drawn  by  Lord 
Hatherley  in  advising  the  House  of  Lords  in  the 
■case  itself.     He  says:    "Two    cases" — namely. 
Bank  of  Ireland  v.  Trustees  of  Evans'  Charities 
{ubi  sup.)  and  D'Arey  v.   Tamar,  &e.,  Bailway 


Company  (14  L.  T.  Bep.  626;  L.  Bep.  2  Ex.  158) 
were  cited  in  the  argument  in  which  a  frandu- 
lent  use  was  made  of   the  seal  of  a  company 
by   the    secret  aiy    of    the    company,  who    had 
been  intrusted  with  that  seal.    Those  cases,  how- 
ever, can  have  no  bearing  npon  the  present  case, 
for  they  are  simply  like  oases  of  forgery.    It  was 
jast  as  if  signatures,  not  a  seal,  had  been  required 
and  the  secretary  had  forged  the  names  of  the 
direotoiv.    A  secretary,  having  no  authority  to  do 
so,  affixed  the  seal  of  the  company,  and  the  instra- 
ment  to  which  that  seal  was  affixed  was  as  void  as  if 
the  qaestion  had  been  one  of  handwriting  and  a 
signature  had  been  forged."    The  second  question 
is.  Is  the  defendant  company  estopped  from  dis- 
puting the  validity  of  the  certificate  P    Tt  was 
strongly  urged  before  us  that,  inasmuch  as  the 
certificate  was  good  on  the  face  of  it,  and  was 
delivered  to  the  plaintiffs  by  the  secretary  of  the 
company,  who  was  admitted  by  the  defendants  to 
be"  aproper  person  to  deliverit,"  the  company  was 
precluded  from  denying  as  against  the  plaintiffs 
the  validity  of  the  document ;  and  the  decision  in 
Shaw  V.  Port  Philip  Oold  Mining  Company  {ubi 
sup.)  -was  relied  upon  in  support    of  this  con- 
tention.   It  was  held  in  that  case  that  the  secre- 
tary had  in  the  circumstances  been  held  out  by 
the    company   as    their    agent  to    warrant    the 
genuineness  of  the  certificate,  and  it  was  said  that 
the  like  conclusion  ought  to  be  arrived  at  here. 
I  think  it  is  possible  that  a  company  may  so  act 
as  to  produce  the  reasonable  belief  on  the  part  of 
members  of  the  public  dealing  with  the  company 
that  the  secretary  or  other  agent  of  the  company 
has  authority  to  warrant  the  genuineness  of  the 
certificate  which  he  delivers;  but  the  question 
whether  a  particular  company  has  so  acted  mast 
in  each  case  be  one  of  fact  to  be  decided  on  the 
circumstances  of  the  case.    It  may  well  be  that  the 
conclusion  arrived  at  by  the  Divisional  Court  in 
Shaw  V.  Port  Philip  Oold  Mining  Company  (ubiuup.) 
was  well  founded,  but  the  circumstances  appear 
to  me  to  differ  from  those  of  the  case  with  which 
we  have  to  deal.     Here  the  arbtolee  of  association 
prescribe  that  the  intervention  of  three  persona — 
namely,  two  directors  and  the  secretary  (or  some 
other  person  appointed  by  the  directors) — shall  be 
essential  to   the  validity  of  a  oertifioate.     The 
framers  of  the  articles  well  knew  that  certificates 
.  were  documents  of  great  importance,  as  regards 
the  preparation  of  which  the  company  required  to 
be  protected ;  and  the  provisions  of  art.  12  were 
directed,  and  must,  as  it  seems  to  me,  have  been 
recognised  by  business  men  as  being  directed,  to 
the  securing  such  protection  to    the  company. 
The  ministerial  act  of  delivering  the  certificate 
when    prepared   to   the   person   entitled   to    it 
must  be  intrusted  to  someone;   it  was  in  fact 
intrusted,  and  properly  intrusted,  to  the  secretary. 
But  is  it  a  proper  inference  of  fact  that  the  secre- 
tary was  thereby  held  out  as  an  agent  to  warrant 
the  genuineness  of  the  certificate  P    I  am  unable 
to  see   that  it  is.     So  to   hold   would,  in  my 
opinion,  be  to  deprive  the  company  to  a  very 
great  extent  of    the  benefit  of  the  precautions 
carefully  provided  by  art.  12,  and  really  leave  the 
company  at  the  mercy  of  the  secretary  or  other 
person  intrusted  with  the  delivery  of  a  certificate. 
The  third  question  is.  Are  the  plaintiffs  entitled 
to  recover  damages  against  the  company  for  a 
wrongful  act  of  the  secretary  committed  in  the 
coarse  of  his  employment  P     It  is  said  that  the 
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aeoratary  of  the  company,  while  acting  in  the 
course  of  the  company  s  buBiness  and  for  the  com- 
pany's benefit,  made  a  representation  on  the  faith 
of  which  the  plaintifis  acted  and  suffered  d&mage, 
and  ihat,  although  the  secretary  had  no  express 
authority  to  make  the  misrepresentation,  still  he 
had  authority  to  do  that  class  of  acts,  and  that 
the  company  must  be  answerable  for  the  manner 
in  which  he  did  the  business  which  the  company 
had  intrusted  to  him  :  (Barwick  v.  English  Joint 
Stock  Bank  {ubi  tup.).  To  this  there  appear  to 
me  to  be  two  answers.  First,  if  I  am  right  in 
the  answer  which  I  have  given  to  the  second 
question,  the  eecietary  had  no  authority  to 
make  representations  as  to  the  genuineness  of  the 
certificate,  he  was  merely  intrusted  with  the 
ministerial  duty  of  delivering  certificates  to  those 
entitled  to  them.  The  making  of  such  repre- 
sentations, therefore,  was  not  included  in  the 
class  of  acts  which  the  company  intrusted  to  him. 
Secondly,  the  secretary,  in  d'tlivering  the  certifi- 
cates, was  not  acting  in  the  interests  of  the  com- 
pany, but  in  his  own ;  and  the  case  of  Brituh 
Mviual  Banking  Company  v.  Chamwood  Forest 
Baihoay  Company  (ubi  sup.)  appears  to  me  to  be  a 
direct  authority  that  in  these  circumstances  the 
company  is  not  liable.  It  is  true  that  part  of  the 
reasoning  found  in  the  judgments  of  Bowen  and 
Fry,  L.J  J.  has  been  disapproved  by  the  House  of 
Lords  in  Balhit  Coniolidated  Company  v.  Tomhin- 
ton  [ubi  svp.),  but  the  decision  has  never  been 
overruled,  and  in  fact  was  cited  as  an  authority 
by  Lord  Brampton  in  the  recent  case  of  While- 
ehureh  Limited  v.  Cavanagh  {ubi  lup.).  In  my 
minion,  therefore,  it  is  binding  en  this  court. 
Finr  these  reasons  I  think  thnt  the  appeal  ought 
to  be  allowed,  and  judgment  entered  for  the 
defendants. 

Mathbw,  L.J. — This  is  an  appeal  from  the 
judgment  of  Kennedy,  J.  in  an  action  brought  to 
recover  damages  for  the  refusal  of  the  defendant 
company  to  place  the  names  of  the  nominees  of 
the  plaintiffs  upon  the  register  of  shareholders. 
The  plaintiffs  rely  upon  a  share  certificate  received 
by  them  from  the  secretary  of  the  defendant 
company,  which  apparently  was  in  proper  order 
and  issued  in  accordance  with  the  company's 
articles  of  association.  It  was  contended  that  the 
company  was  estopped  from  disputing  the  cer- 
tificate against  the  plaintiffs,  who  had,  on  the 
faith  of  it,  incurred  liability  to  Lazard  and  Co. 
for  a  loan  of  20,000^  The  defendants  contended 
that  they  were  not  bound  by  a  certificate  which 
was  a  forgery  and  which  was  shown  to  have  been 
issued  by  the  secretary  to  raise  money,  not  for  the 
company,  but  for  his  own  purposes.  It  was  not 
disputed  that  it  was  for  the  benefit  of  the  com- 
pany that  provision  should  be  made  for  the  ready 
transfer  of  shares,  and  that  the  company  followed 
the  nsual  course  in  providing  for  that  purpose  a 
transfer  depai-tment,  which  was  in  charge  of  a 
principal  clerk  and  a  clerical  staff.  When  a 
transfer  was  sent  to  the  company,  the  duty  of  the 
transfer  clerks  was  to  see  tiiat  the  document  was 
in  order,  to  ascertain  that  the  shares  stood  in  the 
name  of  the  proposed  transferor,  and  to  issue  a 
certification.  The  matter  was  then  referred  to 
the  auditors,  whose  duty  it  was  to  see  that  the 
old  certificates  were  cancelled.  When  this  was 
done,  the  share  certificate  was  filled  up  and  taken 
to  the  secretary's  office  on  the  morning  of  a 
boai-d  meeting  to  be  submitted  to  the  boai-d.  The 


secretary  had  no  duty  to  supervise  what  had  been 
done  in  the  transfer  department.  He  was  not- 
always  present  at  the  Doard  meeting,  and  it 
appeared  that  the  certificates  were  usually 
brought  to  the  board  by  one  of  the  transfer  clerks. 
The  directors  had  the  opportunity  of  making 
inquiries,  and  in  a  case  of  this  magnitude 
it  would  be  a  neglect  of  their  duty  if  they 
did  not  ask  for  information  or  adopt  the  pre- 
caution of  comparing  the  proposed  certificate 
with  the  share-list.  When  the  certificate  passed 
the  board  the  directors  signed  in  accordance  witb 
the  articles  of  association.  The  seal  was  affixed 
by  the  secretary  or  a  director  and  countersigned, 
by  the  former,  and  the  certificate  was  left  witb 
him  to  be  handed  to  the  transferee.  This  was  a- 
ministerial  act  only,  and  might  be  performed  by 
any  trustworthy  messenger.  It  seems  clear  that- 
the  defendant  company  were  bound  to  take  pre- 
cautions to  prevent  their  being  made  liable,  as  in 
the  case  of  Re  Bahia  and  San  Francisco  RailtDay 
Company  (ubi  svp.),  for  forged  or  fraudulent- 
transfers,  and  these  regulations  as  to  the  conduct 
of  the  transfer  business  would  seem  to  be  suffi- 
cient for  their  protection.  It  now  becomes  impor- 
tant to  inquire  into  the  transaction  between  the- 
plaintiffs  and  Howe  in  order  to  determine  whether 
the  estoppel  upon  which  the  plaintiffs  relied  waa 
established ;  in  other  words,  whether  the  com- 
pany had  lost  the  protection  a;;ainst  fraud  which 
their  regulations  were  intended  to  secure.  Bo  wo 
was  a  partner  in  the  firm  of  Bewick  and  Co.,  who 
were  tne  promoters  of  this  and  several  other  com- 
panies. He  held  the  appointment  under  an 
agreement  of  the  Slst  Dec.  1900,  whereby  Bewick 
and  Co.  undertook  to  provide  the  defendant  com- 
pany with  suitable  offices,  a  suitable  secretary^ 
and  a  sufficient  clerical  staff.  The  secretary  waa 
to  be  paid  by  Bewick  and  Co.,  but  was  to  be- 
deemed  to  be  the  secretary  of  the  defendant  com- 
pany. The  plaintiffs  were  stockbrokers,  witlk 
whom  Howe  had  done  business  on  his  own 
account.  They  did  not  know  that  he  was  secre- 
tary to  the  company.  They  believed  him  to  be  a. 
director.      Rowe  was    in  good  credit,  and  the 

Slaintiffs  had  entire  confidence  in  him.  In 
•eoember  Bowe  saw  Lindo  and  asked  whether 
the  plaintiffs  could  arrange  a  loan  for  20,0002. 
for  him  on  5000  shares  in  the  defendant  oompany 
He  stated  that  he  had  a  joint  interest  with  a 
friend  who  wished  to  sell,  and  he  desired  to  take, 
over  the  shares  because  he  believed  they  would 
rise  considerably  in  value.  He  wanted  a  loan  for 
a  short  time  only,  and,  as  the  5000  shares  at  the 
then  price  were  ample  security  for  20,0002.,  the 
plaintiffs  agreed  to  try  to  find  the  money.  The- 
plaintiffs  arranged  with  Lazard  and  Co.,  who  are 
bankers,  for  the  advance  of  20,0002.  to  themselves 
on  the  proposed  security,  and  Lindo  on  the  same 
day  informed  Bowe  that  the  money  would  be  ready 
on  the  18th  Dec.  Rowe  said  that  he  would  at  once 
have  the  share  transfer  executed.  On  the  17th  Deo. 
a  transfer  in  blank  was  taken  by  Lindo  to  Bowe> 
and  later  in  the  day  was  returned  br  Bowe, 
and  purported  to  have  been  executed  by  E.  Storey. 
This  document  was  forged  by  Bowe.  On  tho 
transfer  appeared  the  usual  certification.  Bowe 
told  Lindo  that  his  directors  would  be  meetin^- 
the  next  day,  and  that  he  would  explain  the- 
transaction  to  them,  and  would  have  the  shore 
certificate  made  out  ready  for  Lindo  at  11.30  next 
morning.    It  is  important  to  notice  that  Lind(v 
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was  in  this  way  informed  that  the  tranfer  mast 
hare  the  sanction  of  the  board.      The  same  after- 
noon Lindo  brought  back  the  transfer  executed 
l>7  the  transferees.    The  next  day  Bowe  delivered 
to  Lindo  the  share  certificate.    It  was  perfectly 
regular  in  form,  and  purported,  in  accordance  with 
the  articles  of  association,  to  bear  the  seal  of  the 
company,  to  be  signed  by  two  of  the  directors,  and 
be  countersigned  by  Bowe  as  secretary.    Lindo 
'did  not  notice  until  he  got  back  to  his  office  that 
Bowe  was  the  company's  secretary.  It  seems  clear 
that  np  to  this  point  Lindo  dealt  with  Bowe  in 
bis  personal  and  not  in  his  official  capacity.    As 
he  stated  in  giving  his  evidence,  he  looked  upon 
the  loan  as  Bowe's  private  business.    He  supposed 
him  to  have  authority  to  transfer  the  shares,  and 
assumed,  when  the  certificate  was  handed  to  him, 
that  Bowe  had  taken  the  pi-oper  steps  to  carry 
the  transactior   through.    The  share  certificate 
was  handed  to  Lazard  and  Go.    The  money  was 
Advanced  to  the  plaintiffs    and   paid  to  Bowe, 
Within  a  few  days  Bowe  absconded,  and  it  was 
discovered  that    the  certificate  was    a    forgery. 
Lazard  and  Go.  applied  to  the  defendant  company 
for  the  registration   of    their  nominees  as   the 
owners   of    the    shares.     This    application    was 
refused,  and  the  plaintiffs  were  compelled  to  pay 
Lazard  and   Go.  the  amount  of  the  loan  with 
interest.     They  then  brought  the  present  action. 
In  the  argument  much  reliance  was  placed  by 
-counsel  for  the  plaintiffs  on  the  admission  (b)  that 
the  secretary  was  a  proper  person  to  deliver  the 
certificate.    But  this  guarded  concession  on  the 
part  of  the  defendant  company  does  not  displace 
-and  is  not  inconsistent  with  the  course  of  business 
-followed  by  the  company.    In  these  circumstances 
it  seems  to  me  there  was  no  estoppel.    There  was 
no  evidence  that  Bowe  was  held    out  or  dealt 
with  as  the  officer  of  the  company,  who  was  em- 
powered to  represent  to  those  who  dealt  in  the 
ehtaea  of  the  company  that  a  transfer  was  genuine 
•and  valid.    The  company,  it  seems  to  me,  were  no 
more  liable  in  respect  of  the  forged  certificate 
than  they  would  be  upon  a  verbal  statement  to 
ihe  plaintiffs   that  Storey   could   transfer   the 
shares.     There   was  no   evidence  that  it   was 
part  of  the  busioese  which  Bowe  was  appointed 
io  transact  for  the  company  to  make  any  such 
representation.    I  am  of  opinion  that  the  action 
fails,  and  the  loss  must  rest  where  it  has  fallen.  The 
plaintiffs,  and  not  the  defendant  company,  are 
the  victims  of  Bowe's  dishonesty.    In  the  view 
which  I  take  of  the  facts  it  is  unnecessary  to 
oomment  upon  the  cases  cited  in  the  course  of  the 
argument.    With  respect  to  the  case  of  Shato  v. 
I'mrt  Philip  Gold  Mining  Company  (ubi  sup.),  I 
wish  to  point  out  that  the  judgment  proceeded 
upon  the  full  and  detailed  description,  in  the 
special  case,  of  "  the  regular  and  authorised  duty  " 
ox    the  secretary.      The    statements  upon    this 
subject  were  regarded  as  amounting  to  an  admis- 
sion that  his  fraudulent  acts   were  within  the 
ecope  of  his  authority.    It  was  argued  for  the 
defendants  that,  even  if  this  were  so,  the  defen- 
dants were  not  liable  because  the  fraud  had  been 
oommitted  by  means  of  a  forgery.    Ko  distinc- 
tion between  frauds  by  forgery  and  frauds  by  any 
other  means  is  to  be  found  in  the  judgment  in 
Banaick  v.  English  Joint  Stock  Bank  {ubi  sup.). 
It  was  contended  for  the  defendants  that  Shaw 
V.  Port  Philip  Gold  Mining  Company  {ubi  sup.) 
had  been  overruled  by  British  Mutual  Banking 


Company  v.  Chamwood  Forest  BaHwag  Company 
{ubi  sup.).  Bat,  with  great  deference  to  the 
eminent  judges  who  decided  that  case,  it  seems 
to  me  the  judgment  is  not  available  as  an  autho- 
rity for  the  defendants.  Their  Lordships  did  not 
agree  as  to  the  grounds  for  allowing  the  appeal. 
It  is  not  easy  to  reconcile  the  judgment  of  Lord 
Esher  with  Barwick  v.  English  Joint  Stock  Bank 
{ubi  sup.),  and  Bowen  and  Fry,  L.J  J.  base  their 
judgments  on  the  ground  that  a  corporate  body 
cannot  be  prevented  by  estoppel  from  denying 
that  they  oad  done  what  they  had  no  power  to 
do.  But  this  reasoning  was  not  approved  of  in 
Balkis  Consolidated  Company  v.  Tomkinson  {ubi 
sup.).  The  case  of  Whiteehureh  Limited  v. 
Cavanagh  {libi  sup.)  related  to  an  unauthorised 
certification,  and  not  to  a  forged  certificate.  The 
appeal  must  be  aUowed.  ^^^^^  ^^^^^ 

Solicitor  for  the  appellants,  Ashv/rst,  Morris, 
Crisp,  and  Co. 

Solicitors  for  the  respondents,  Gilbert,  Samud, 
and  Go. 


HIGH    COURT  OF   JUSTICE. 

KING'S  BENGH  DIVISION. 

Jan.  12, 13, 14, 16. 18, 19,  20,  21,  22,  25,  26,  Feb.  2 

16, 17,  and  March  8, 1904. 

(Before  BsxrcK,  J.) 

BOBTOCK  AND   GO.   LIMITED  V.  NICHOLSON  AND 

Sons  Limited,  (a) 

Sale  of  goods — Implied  condition — Sale  by  Deserip- 
iion— Breach  of  contract — Measure  of  damagu 
— Arsenious  sulphuric  acid — "  CommereiaUy 
free  from  arsenic " — Sale  of  Goods  Act  1893 
(56  &  57  Viet.  e.  71),  *«.  11 ;  13 ;  14,  sub-ss.  1, 2 ; 
15,  suh-s.  2  (o) ;  50 ;  51 ;  53,  «t6.»».  1,  2,  8;  54; 
62,  subs.  1. 

The  defendants  contracted  io  sell  B.O.V.  {sul- 
phuric acid)  commercially  free  from  arsenic.  The 
buyers  (plaintiffs)  did  not  expressly  or  by  in^li- 
cation  make  known  to  the  defendants  the  par- 
ticular purpose  for  tphidi  the  goods  were 
required. 

The  plaintiffs  required  the  acid  for  manufaeturing 
brewing  sugar.  The  acid  supplied  was  not 
commercially  free  from  arsenic.  The  plaintiffs 
could,  by  exercising  ordinary  care,  have  dis- 
covered the  presence  of  arsenic,  but  failed  to  do 
so. 

The  plaintiffs  manufactured  brewing  sugar  and 
sold  it  to  bretoers,  who  tued  it  in  brewing  beer. 
The  brewers,  by  reason  of  the  poisonous  beer, 
suffered  loss,  and  the  plaintiffs  accordingly 
became  liable  to  the  brewers. 

In  an  action  to  recover  damages  for  fraudulent 
misrepresentation  and  breach  of  contract  the 
plaintiffs  claimed  as  damages  (1)  the  price  paid 
for  the  acid  supplied,  which  contained  arsenic, 
and  which  was  worthless  to  the  plaintiffs ;  (2) 
the  valvs  of  the  materidl  spoilt  by  mixing  with 
the  add  supplied  ;  (3)  for  loss  of  goodwill,  and 
(4)  for  the  brewers'  claims. 

Held,  the  contract  was  for  a  sale  by  description, 
and  there  was  no  fraudulent  misrepresent<tiioH, 
and  damages  were  not  recoverable  for  the  loss 

(a)  Beporud  b;  TaxroR  TusTOH,  Eaq.,  BuTtttstHtf-LftW. 
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of  goodwiJU  or  for  the  brewert'  elaimt.     The 

damages   recover  able  were   eovjined   to  (1)  the 

price  paid  for   the  impure  acid,  and  (2)  the 

value  of  the  goods  spoilt  by  being  mixed  vrith  the 

in^pure  acid. 

Action  tried  in  the  Commercial  List  to  recover 

damages  from  the  defendants  for  negligently  and 

wrongfully  aapplying  to  the  plaintiffs  solphtiric 

acid  not  made  from  brimstone  and  not  a  pnre 

oommeroialacid,  bnt  containing  arsenic,  nnder  and 

in  breach  of  a  contract  to  supply  the  plaintiffs  with 

pnre  commercial  acid  made  from  brimstone. 

The  facts  as  fonnd  by  the  judge  were  as 
follows : — The  plaintiffs'  business  was  in  18S8 
carried  on  by  Mr.  Bostock  under  the  style  of 
Bostock  and  Go.  The  defendants  seemed  to  have 
commenced  to  supply  Bostock  and  Co.  with  acid 
in  the  year  1888.  Bostocks  were  introduced  to 
the  defendants  by  M'r.  Fred  Carr,  who  was  a 
traveller  for  the  defendants,  and  he  described 
Bostocks  to  the  defendants  as  sugar  people  whose 
works  were  at  Garston.  Boeltock  and  Co.  carried 
on  bosiness  at  Garston  as  sugar  refiners,  and  they 
added  to  the  business  of  the  sugar  refinery  the 
manufacture  of  brewing  sugars.  From  1888  until 
1892  the  defendants  sappliM  Messrs.  Bostock  and 
Go.  with  sulphuric  acid  of  the  strength  of  95  per 
cent.,  or  what  was  known  in  the  trade  as  D.O.  v ., 
or  double  oil  of  vitrol,  to  distinguish  it  from  80 
per  cent,  acid,  which  is  known  in  the  trade  as 
B.O.Y.,  or  brown  oil  of  vitriol.  Acid  made  from 
free  or  nncombined  sulphur  does  not  contain  any 
appreciable  quantity  of  arsenic,  but  acid  made 
from  pyrites  does  contain  arsenic  unless  it  under- 
goes a  process  to  extract  from  it  arsenic  and  other 
impurities.  The  acid  supplied  by  the  defendants 
to  Bostock  and  Co.  between  1688  and  1892  was 
acid  made  from  pyrites,  and  not  from  free 
sulphur,  but  which  had  undergone  a  purifying 
process  to  free  it  from  arsenic,  and  was  therefore 
acid  commercially  free  from  arsenic.  It  was  used 
by  Bostock  and  Go.  for  the  purpose  of  making 
brewing  sugars  in  the  form  of  invert  and  glucose. 
The  defen^ints  never  were  informed  by  Bostock 
and  Co.  or  by  their  successors  of  the  purpose  for 
which  the  acid  was  wanted  or  to  which  it  was 
applied,  and  the  defendants  were  not  aware  that 
Bostock  and  Go.  or  the  plaintiff  company  carried 
on  bnsiness  as  manufacturers  of  brewing  sugars. 
Whether  the  defendants  ought  in  the  circum- 
stances of  the  case  to  be  fixed  with  implied  notice 
of     the     purpose    for     which     the    acid     was 

Snrchased  by  the  plaintiffs  or  their  pre- 
ecessors  is  a  question  to  be  presently  con  aidered. 
In  1892  Bostocks  directed  the  defendants  to 
cease  sending  them  the  strong  acid  D.O.V .,  and  to 
send  them  the  weaker  acid  B.O.Y.  In  Feb.  1895 
Mr.  Bostock  died,  and  after  his  death  a  suit  for 
the  administration  of  his  estate  was  instituted  and 
a  receiver  and  manager  was  appointed,  who  carried 
on  the  business  until  March  1895,  when  the 
bnsiness  was  sold  to  a  Mr.  Olarkson.  On  the  15th 
July  the  business  was  sold  to  the  promoters  of 
the  plaintiff  company,  which  was  registered  as  a 
limited  company  on  the  17th  July  1896.  In  1^2 
letters  passed  between  the  old  firm  of  Bostock  and 
Go.  and  the  defendants.  The  defendants  wrote 
on  the  9th  July  1892  to  Messrs.  Bostock  : 

We  have  pleaaoie  in  oSsTlag  yon  80  per  cent. 
Bulphnric  acid  at  52«.  6d.  per  ton  made  from  brimitone, 
and  478.  6d,  per  ton  for  crdinaiy  aoid,  lees  5  per  cent. 
diaoonat. 


And  on  the  15th  Jnly  Bostock  and  Co.  wrote : 

FJeiBB  Bend  at  onoe  to  onr  works  a  oooBignmeni,  nsnal 
size,  of  your  80  per  oent.  golphnrio  aoid  in  oarboya- 
Brimstone  at  52<.  6<I.  is  what  we  want. 

On  the  19th  Sept.  1892  Bostock  and  Go.  wrote 
to  the  defendants : 

Fleaae  despatch  at  occe  to  oor  works  a  ooniignment 
of  80  per  cent,  acid  as  tuoal. 

Between  Sept.  1892  and  May  1896  a  series  of 
dealings  between  the  defendants'  firm  and  the 
predecessors  of  the  plaintiffs  took  place  in 
snlpharic  acid.  A  common  form  of  order  was  for 
a  consignment  of  acid  as  "  usual,"  and  all  this  time- 
the  acid  supplied  was  made  from  pyrites,  bat  waa 
commercially  free  from  arsenic.  On  the  14th  May 
1896  the  persons  carrying  on  business  under  th» 
name  of  Bostock  and  Go.  wrote  to  the  defendants 
as  follows : 

We  are  continaally  rcceiviDg  lower  quotations  for 
acid  than  yon  ohargre.  After  doing  with  yon  for  lo  many 
years  we  don't  want  to  chan^  if  joa  wonid  keep  ns  on 
as  good  terms  as  we  can  get  elsewhere.  To-day  we  can 
get  eqnally  good  B.O.V.  5  to  10  p«r  cent,  nnder  yonr 
net  figuTsi. 

This  letter  was  signed  "Bostock  and  Go.,. 
A.  M.,"  the  initials  of  Mr.  Messer,  who,  when 
the  company  was  first  formed,  became  the  secre- 
tary.   In  reply  the  defendants  wrote : 

Re  price  of  acids. — We  beg  to  asinre  yon  that  tb» 
price  we  charge  ;  oa  is  a  very  low  one  for  the  quality 
enpplied  yon ;  this  acid  is  made  from  brimetone,  and. 
really  a  pnre  oommeroial  acid,  bat  nnder  the  oircnm- 
etanoes  we  will  be  agreeable  to  charge  fatnre  lota  at 
21.  lOs,  per  ton  with  similar  terms  and  oonditiocs,  and 
tmst  to  eeonre  your  continued  orders.  There  are  some 
cheap  aoids  now  offering  that  are  made  from  gaa  refna» 
and  pyrites  ;  this  for  your  guidance. 

Bostock  and  Co.,  on  the  18th  May  1896,  wroto 
to  the  defendants  as  follows : 

We  are  in  receipt  of  yonr  favonr  and  thank  yon  for 
same.  The  oSara  we  have  bad  are  for  genuine  aoid  ez; 
brimstone  and  pure  by  Al  manufacturers.  Your  abate- 
ment does  not  quite  meet  their  quote ;  but  perhaps  yoa 
will  not  object  to  an  extra  2^  per  cent.,  especially  since 
we  purpose  paying  monthly. 

This  letter  is  signed  Bostock  and  Go.,  and 
initialled  "A.  M.,"  the  initials  of  Mr.  Meeser. 
On  the  20th  May  the  defendants  wrote  to  Bostocka 
aa  follows : 

Toun  of  the  18th  instant  which  we  hope  to  reply  to 
to-morrow  when  our  principal  is  here. 

On  the  2l8t  May  the  defendants  wi-ote  a» 
follows : 

In  further  reply  to  yonr  favonr  of  the  18th  we  have 
consulted  onr  principal  in  reference  to  the  extra  2^  per 
cent,  discount  which  yon  name,  and  aa  yon  proposo 
paying  monthly,  and  under  the  oiroumstanoes  explained 
in  yours,  we  will  allow  you  this. 

On  the  19th  Aug.  1896,  two  days  after  tho 
registration  of  the  limited  company,  Bostock  and 
Go.  wrote  to  the  defendants  as  follows  : 

Fleaae  diepatch  to-morrow  a  full  consignment  of 
Bolphnric  aoid  aa  usual,  and  oblige. 

A  full  consignment  meant  as  many  carboya 
as  could  be  loaded  in  a  railway  truck — i.e.,  53. 
On  the  1st  Sept.  1896,  the  plaintiffs  ordered  of 
the  defendants  "  a  full  consignment  53  carboya 
sulphuric  acid  as  usual,"  and  similar  orders  were 
sent  on  the  22nd  Sept,  the  6th  Oct.,  the  16th 
Oct.  and  the  27th  Oct.    On  the  11th  Nov.  1896, 
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ihe  directors  reBoIved  to  make  contracts  for  acid 
-and  other  things  for  the  whole  of  1897.  On .  the 
'24th  Nov.  1896,  the  plaintiffs  wrote  t}  the  defen- 
dants as  follows : 

We  are  inritiDir  tenden  fcr  the  nndermentionad 
•rtioles  to  be  sappUed  ai  we  may  require  daring  1897. 
The  goodi  to  be  delirered  free  carriage  at  our  works  at 
OaittOD.  TeriMot  pajment  caah  monthly  leae  2^  per 
dent.  disooDnt.  We  ahall  be  glad  to  leam  yoor  bottom 
Dgnrea  fcr  a  contract  on  these  terms  for  B.O.V.  in 
Heller'i  catboya. 

On  the  same  date  the  plaintiffs  wrote  to  the 
Union  Acid  Company  inviting  tenders  fnr  B.O.V. 
on  the  same  terms.  On  the  25th  K'ov.  the 
'defendants  wrote  in  answer : 

We  thank  yon  for  yoare  of  24th,  and  hare  pleaanre 
in  qnotiug  yon  oor  beet  B  O.V.  quality  and  strength  as 
hitherto  anpplied  in  aeller'a  oarboya  dtlirered  aa  now  at 
21.  7«.  6<I.  per  ton  Itai  2J  per  cent,  for  ca-h  in  month 
loIlowiBg  delivtry  for  oontraot  orer  1897. 

On  the  26th  Nor.  1896  the  Union  Acid  Com- 
^ny  offered  B.O.V.  at  428.  6i.  per  ton  less  2^  per 
<:ent.  On  the  9th  Deo.  1896  the  tenders  for  1897 
were  snhmitted  to  the  directors,  and  the  selection 
of  the  tenders  was  left  to  Mr.  Pooley,  who,  was 
appointed  managing  director  of  the  company. 
On  the  22nd  Dec.  1896  the  plaintiffs  wrote  to  the 
defendants : 

We  acoept  yoor  offer,  please  send  at  ocn'riot  notep  r 
cetnra  and  oblige. 

Oa  the  same  22nd  Dec.  1896  the  plaintiff 
oompany  wrote  to  the  Union  Acid  Company  : 

We  dnly  reoeired  yonr  tender,  and  beg  t>  thank  yon. 
CTefortnaatrly,  we  hare  had  to  pan  yoa  this  time,  being 
•bU  to  do  better  elsewhere. 

At  a  meeting  of  the  directors  of  Bostock  and 
Co.  Limited  on  the  23rd  Dec.  Mr.  Pooley  reported 
that  he  had  placed  the  contract  for  the  supply  of 
B.O.V.  with  the  defendants.  Mr.  Guthrie,  who 
was  then  a  director  of  the  company,  and  after- 
wards  became  chairman,  had  his  attention 
-attracted  to  the  case  of  the  defendants'  contract, 
beoanse  be  observed  that  it  was  higher  than  the 
tender  of  the  Union  Acid  Company.  He  thonght 
perhaps  there  might  be  some  commission  in  the 
basiness,  and  he  wanted  an  explanation ;  an 
explanation  was  given  by  Mr.  Mssaer,  the  secre- 
tary of  the  plaintiff  company,  who  was  present. 
In  consequence  of  the  explanation  given  by  Mr. 
M'sser,  Mr.  Onthrie  confirmod  Mr.  Fooley's 
Action.  The  B.O.V.  which  the  Union  Acid  Com- 
pany tendered  to  supply  was  acid  unpuriBed  from 
arsenic.  A  contract  note  datrd  the  23rd  Deo. 
1896  was  sent  to  the  plaintiffs  signed  by  the 
'defendants.  la  that  uote  the  quantity  and 
description  of  the  goods  was  thus  described  : 

AH  the  B.O.V.  bnydre  mty  require  to  nie  daring  the 
jaar  1897. 

During  the  year  1897  the  defendants  supplied 
the  plaintiffs  with  all  the  snlphurio  acid  they 
required,  and  such  acid    was  acid   made    from 

Jiyrites,  but  purified  acid  that  is  commercially  free 
rom  arsenic.    On  the  3rd  Nor.  1897  the  plaintiffs 
wrote  to  the  difendants : 

Flfaae  quote  for  best  B.O.V.  quality  aa  befcre. 

On  the  5th  Kov.  1897  the  defendants  replied  as 
-follows : 

Bast  B.O.V.  same  qnality  aa  we  are  noir  sapplytng 
70n  with  at  21.  7*.  6d.  per  ton  in  lota  of  not  leas  than 


four  tone  per  conaignmant  pat  f.ar.  Chtraton  for  eontiaet 
over  next  year  2^  per  oent.  diaeoont  cash  monthly. 

On  the  19th  Nov.  the  plaintiffs  wrote  to  the 
defendants : 

We  accept  yonr  tender  of  21.  7<.  6i.  for  all  the  aoid 
we  teqoire  dnriog  1898. 

On  the  20th  Nov.  the  defendants  sent  a  formal 
contract  note  in  which  the  quantity  and  descrip- 
tion of  goods  was  described  as 

All  the  B.O.V.  baysrs  may  require  to  use  doiiiig 
1893. 

Doling  the  year  1898  the  defendants  srpplied 
the  plaintiffs  with  all  the  sulphuric  acid  tbey 
required,  and  the  aoid  so  supplied  was  made  from 
pyrites,  but  was  purified  acid — that  is,  commer- 
cially free  from  arsenic.  In  the  year  1899  the 
plaintiffs  did  not,  as  in  the  previous  years,  enter 
into  a  contract  with  the  diafendants  to  supply 
them  with  all  the  acid  they  might  want  dnnng 
the  year ;  but  the  dealings  between  them  con- 
tinued, consignments  of  acid  being  sent  on 
Monday  and  Tuesday  in  each  week,  instead  of 
Monday  and  Wednesday  as  before.  Occasionally 
the  deliveries  were  suspended  for  a  week  or  more, 
but  after  suspension  they  were  resumed,  and 
business  went  on  much  in  the  same  way  as  before, 
but  without  any  continuing  contract. 

On  the  20th  July  1899  the  pUuntiffs  wrote  to 
the  defendants  as  follows  : 

The  arrangement  is  for  two  loads  each  week,  one  on 
Monday  and  one  on  Toeaday,  and  nnleaj  yon  hear  to  the 
contrary  pleaae  keep  to  tbia. 

On  the  22nd  July  the  defendants  wrote  in 
reply: 

You  may  rely  on  this  being  done. 

On  the  17th  Jan.  1900  the  defendants  issued  a 
circular,  a  copy  cf  which  was  sent  to  the  plaintiffs, 
which  was  in  substance  as  follows  : 

Oiriog  to  the  advance  intheprioeof  raw  matariali, 
Ac,  we  have  to  inform  yon  th%t  on  and  after  the  17th 
inat.  onr  prioea  for  acids  will  be  aa  beloir,  viz.,  B.OT. 
47a.  6t2.  per  ton  net,  delivered  aa  now.  We  would 
strongly  advise  yon  to  oontraot  at  this  figure,  as  fuelaad 
materials  are  rapidly  advancing. 

The  plaintiff  company,  on  the  18th  Jan.,  wrota 
in  reply : 

We  are  eorry  to  receive  yonr  notice  of  advance  in 
prioe  of  aoid,  bat  beg  to  aay  that  we  do  not  see  onr  way 
to  place  tbe  oontraot  with  joo  forthia  year'a  reqnire- 
manta  unleaa  yon  can  fnpply  na  at  the  preeent  prioe — 
that  ia,  47*.  Cd.,  leaa  2i  per  oent.  for  caah  in  a  month, 
at  which  figure  we  have  it  offered. 

On  the  19th  Jan.  the  defendants  wrote  to  the 
plaintiffs : 

Yours  of  1 8  th  inst  to  hand,  and  the  same  shall  have 
immediate  aiieation  on  onr  piinoipal's  return  to- 
morrow. 

On  the  20th  Jan.  the  defendants  wrote  to  the 
plaintiffs : 

We  thank  jou  for  yoar  offer,  and  althoogh  the  same 
ia  exceptionally  low  oonsideting  advancea  in  taw 
materiala,  we  are  agreeable  to  oontraot  at  laat  year'* 
price  before  allowing  your  ordera  to  pass  us  ;  we  have, 
therefore,  pleaaare  in  inclosing  oontraot  notet,  one  of 
which  we  have  signed. 

The  inclosed  contract  note,  which  bears  the 
date  20th  Jan.  1900,  described  the  quantity  and 
description  of  the  goods  as  follows : 

AU  tbe  B.O.V.  buyers  mty  require  to  use  dnriag  the 
year  1900. 
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The  defendants  nnder  this  contraofc  supplied  to 
the  plainiiSs  solphnrio  acid  made  from  pyriteB, 
bat  purified,  and  so  commercially  free  from 
araemo,  until  March  1900,  when,  without  anj 
notice  to  the  plaintiffs,  they  commenced  to  supply 
sulphuric  acid  unpnrified  and  containing  arsenic. 
The  plaintiffs  from  March  to  Kor.  1900,  not 
knowing  that  the  acid  supplied  to  them  contained 
arsenic,  used  the  acid  ao  supplied  to  them  by  the 
defendants  in  making  invert  and  glucose,  which 
was  supplied  by  them  to  brewera  for  making 
beer.  The  result  was  that  a  large  number  of 
persons,  who  drank  the  beer  for  the  brewing  of 
which  the  invert  and  glnocsa  had  been  used,  were 
made  seriously  ill,  and  some  died.  The  plaintiffs, 
who  had  supplied  invert  and  glucose  to  the 
brewers,  were  unable  to  carry  on  their  business, 
and  in  this  action  tbey  sought  to  be  indemnified 
by  the  defendants  for  the  loss  which  they  had 
austained. 

C.  A.  But»eU,K.O.,  Danekwsrli,  K.G.,  O.  Shades, 
and  T.  C.  Bogenon  for  the  platntiSa. 

Sir  E.  Clarke,  £.C.,  Tindal  Atkinton,  K.C., 
Montagve  Lush,  K.G.,  and  E.  0.  Simpson  for  the 
'defendants. 

By  agreement  the  question  of  damages,  if  any, 
was  postponed  until  after  the  decision  as  to  the 
defendants'  liability.  ^^^  ^^^  ^^„ 

Feb.  2. — Bbuce,  J. — Theftratqnestion  to  be  con- 
sidered is  whether  the  letters  which  passed 
between  the  defendants  and  the  persons  carrying 
on  the  business  of  Bostook  and  Co.  in  July  1892, 
and  the  correspondence  which  passed  in  May  1896 
amounts  to  a  fraudulent  representation  that  the 
acid  which  the  defendants  tendered  to  supply  was 
made  from  brimstone  and  not  from  pyrites,  and 
whether  such  representation  was  made  with  the 
intention  of  misleading  the  plaintiffs,  and  did 
operate  so  to  mislead  them.  1  should  feel  great 
-difficulty  in  holding  that  any  representations 
made  in  July  1892  by  the  defendants  were  made 
by  them  with  the  intention  of  misleading  the  firm 
of  Bostook  and  Co.  Limited,  which  waa  not  formed 
until  the  17th  July  1896,  or  that  such  representa- 
tion did,  in  fact,  operate  to  mislead  Bostook  and 
Co.  Limited.  But,  for  the  reason  I  shall  presently 
express,  it  does  not  seem  to  ma  necessary  to 
determine  that  point.  A  much  more  difficult 
-question  arises  upon  the  correspondence  which 
took  place  in  May  1896.  That  was  a  corres- 
pondence which  commenced  prior  to  the  formation 
of  the  plaintiff  company,  and  was  carried  on  on 
behalf  of  the  plaintiff  company  by  Mr.  Messer, 
who  afterwards  became  secretary  of  the  company, 
and  if  fraudulent  representations  were  made  by 
the  defendants  to  Mr.  Messer  with  the  view  of 
being  oommnuioated  by  him  to  the  company  when 
formed,  and  such  representations  were  oommnni- 
-cated  by  Mr.  Messer  to  the  plaintiff  company,  and 
were  acted  upon  by  the  pluntiff  company,  and  by 
rpason  of  the  representation  damage  resulted  to 
the  plaintiff  company,  I  think  an  action  of  deceit 
might  be  maintained  by  the  plaintiff  company 
against  the  defendant  company.  But  I 
onght  not  to  find  frand  on  the  part  of 
the  defendant  company  unless  the  evidence 
«learly  establishes  a  false  representation.  I 
liave  anxiously  considered  the  phrases  in  the 
defendants'  letter  of  the  16th  May  1896—"  acid 
made   from    brimstone "   and    "  really   a   pure 


commercial  acid."  Had  those  phrases  stood  alone 
1  should  have  had  little  difficulty  in  coming  to  the 
conclusion  that  they  signified  a  pure  commercial 
acid — i.e.,  an  acid  commercially  free  from  arsenic. 
The  words  at  the  end  of  the  letter,  "  there  are 
some  cheap  acids  now  offering  made  from  gas 
refuse  and  pyrites,"  seem  to  indicate  that  the 
words  "  made  from  brimstone"  are  used  in  con- 
tradistinction to  acid  made  from  gas  refuse  and 
pyrites.  And  if  the  words  "  made  from  brim- 
stone "  are  to  be  taken  in  their  literal  meaning, 
signifying  acid  made  from  brimstone  and  not  from 

Eyrites,  then  they  were  untrue,  and  untrue  to  the 
nowledge  of  the  defendants,  who  must  have 
known  that  the  acid  was  made  from  pyrites.  But 
I  think  it  is  ^ssible  to  construe  the  words 
"  made  from  brimstone  "  and  "  really  a  pure  com- 
mercial acid  "  as  meaning  nothing  more  than  that 
the  acid  was  free  from  arsenic  in  a  commercial 
sense,  and  was  to  be  distinguished  from  cheap 
acids  not  purified.  I  am  strengthened  in  this 
oonclnsion  by  evidence  g^ven  to  establish  that  in 
the  trade  the  phrases  "  brimstone-acid,"  or  "  acid 
ex  brimstone,"  or  "  acid  made  from  brimstone  " 
were  applied  to  acid  that  was  commercially  free 
from  arsenic,  whether  made  from  brimstone  or 
from  pyrites.  In  the  matter  of  fraud  one  ought  not, 
on  the  mere  construction  of  a  letter,  to  impute 
deceit  if  it  is  possible  to  give  the  words  an  honest 
meaning.  The  substantial  requirement  of  the 
plaintiff  company  was  that  the  acid  should  be  puri- 
fiedacid,  and  I  tUnk  the  representations  contained 
in  the  letters  I  have  referred  to,  although  clumsily 
expressed,  might  have  been  intended  by  the 
defendants  and  understood  by  the  plaintiffs  to 
signify  only  that  the  acid  tendered  for  was  com- 
mercially pure  acid  and  different  to  the  cheap 
acids  which  were  not  commercially  pure,  and,  as 
the  acid  supplied  from  1892  to  March  1900  was  a 
pure  commercial  acid  and  was  free  from  arsenic, 
no  complaint  can  be  made  by  the  plaintiffs  in 
respect  of  the  conduct  of  the  defendante  prior  to 
March  1900.  If,  as  I  think,  the  representation 
contained  in  the  letters  of  1896  did  not  amount  to 
a  fradulent  representation  a  fortiori  the  repre- 
sentation contained  in  the  letters  of  July  1892  was 
not  fraudulent.  The  real  crux  of  the  case  turned 
on  the  conduct  of  the  defendante  in  March  1900. 
The  defendants  did  not  know  of  the  purpose  for 
which  the  acid  was  used  by  Bostock  and  Go. 
They  did  not  know  that  Bostock  and  Co.  carried 
on  business  as  manufacturers  of  brewing  sugars ; 
they  knew  that  they  were  sugar  refiners  and 
carried  on  their  business  at  sugar  works.  They 
knew  that  in  sugar  refining  animal  charcoal  was 
used,  and  sulphuric  acid  was  sometimes  used 
for  the  purpose  of  treating  the  by-prodoots 
arising  from  sugar  refining.  The  letters  of  the 
23rd  Ma-y  1890  and  the  11th  Dec.  1891  addressed 
by  Bostock  and  Go.  to  the  defendante,  do  not,  I 
think,  raise  a  preeumptiou  that  the  defendante 
were  using,  or  intending  to  use,  sulphuric  acid  to 
treat  their  own  by-producte.  These  letters,  I 
think,  rather  raise  the  presumption  that  Bostocks 
were  seeking  to  dispose  of  the  ammonia  liquid 
without  treating  it  with  sulphuric  acid.  But  it 
appears  by  a  letter  of  the  9  th  March  1893  addressed 
by  Bostock  and  Co.  to  the  Union  Acid  Company, 
that  Bostock  and  Co.  at  one  time  need  for  a  short 
period  sulphuric  acid  for  making  manure.  I  do 
not  think  that  it  is  reasonable  to  draw  the  con- 
clusion   that  the  defendante  were   misled  into 
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thinking  that  the  acid  supplied  to  Bostooks  was 
Tiaed  for  the  purpose  of  timting  the  by-prodncts 

frodaced  in  sugar  refining.  On  the  other  hand, 
think  the  reasonable  oonolnsion  to  draw  npon 
the  evidence  is  that  the  defendants  had  no  reason 
to  conclnde  that  the  acid  they  supplied  to 
Bostooks  was  to  be  used  by  them  for  food  pro- 
daots.  Manufacturers  of  sulphuric  acid  on  a 
large  scale  having,  as  the  defendants  had,  more 
than  a  thousand  customers,  cannot,  I  think,  be 
expected  to  inqoire  into  the  various  purposes  to 
whioh  the  add  is  applied  by  their  customers ;  and 
as  the  defendants  had  in  fact  no  knowledge  that 
Bostock  and  Co.  used  the  acid  in  producing  food 
products,  so  I  think  there  is  no  reason  to  impute 
to  them  knowledge  which  they  did  not  possess. 
The  circumstances  under  whioh  the  defendants 
ceased  to  supply  purified  acid  to  the  plaintifFs  in 
March  1900,  and  supplied  instead  unpurified  aoid, 
require  consideration.  There  are  two  matters 
arising  out  of  this  change,  one  a  question  whether 
it  involves  fraudulent  conduct,  the  other  whether 
it  involves  breach  of  contract  or  breach  of 
warranty.  I  will  deal  first  with  the  suggestion  of 
fraud.  According  to  the  evidence  given  by  the 
defendants,  they  in  the  first  week  in  March  were 
running  very  short  of  the  purified  acid.  I  under- 
stand that  in  ordinary  circumstances  the  cost  of 
purifying  sulphuric  aoid  made  from  pyrites  was 
met,  or  nearly  met,  by  the  price  the  defendants 
were  able  to  obtain  from  the  sale  of  the  products 
extracted  from  the  acid  in  the  process  of 
purification.  Bat  in  the  first  week  in  March  1900 
the  defendants  were  running  very  short  of  the 
purified  acid,  and  the  Messrs.  Nicholson,  knowing 
that  their  firm  were  supplying  purified  acid  to 
people  who  had  specified  only  for  impure  acid, 
looked  to  their  contracts  to  see  who  came  under 
that  head,  and  in  looking  to  their  contracts  they 
came  across  Bostooks'  contract.  That  was  the 
contract  bearing  the  date  the  20th  Jan.  1900,  and 
was  a  contract  for  "  all  the  B.O.V.  buyers  might 
require  to  use  during  the  year  1900."  The  con- 
tract was  kept  apai-t  from  the  correspondence 
which  led  up  to  it,  and  it  was  not  present  to  the 
minds  of  either  of  the  Messrs.  Nicholson  that  the 
correspondence  prior  to  the  making  of  the  con- 
tract imposed  upon  them  any  obligation  other 
than  that  expressed  in  the  contract  note  itself. 
As  the  contract  note  expressed  only  "all  the 
B.O.V.  buyers  may  require  "  without  any  ex- 
pressed stipulation  that  the  B.O.V.  should 
he  purified  B.O.V.  Messrs.  Nicholson  considered 
that  they  were  under  no  obligation  to  supply 
purifiad  B.O.V.,  or  B.O.V.  commercially  free  w>m 
arsenic,  to  the  plaintifEa.  In  that  I  think  they 
were  mistaken,  and,  indeed,  Mr.  J.  C.  Nicholson 
admitted  had  he  been  conscious  in  March  1900  of 
the  letters  which  had  been  written  apart  from 
actual  contractual  rights,  he  would  not  have 
sent  oS  the  unpurified  acid.  But  dealing,  as  I 
am  at  the  present  time,  with  the  question  of 
fraud,  it  is  enough  for  me  to  say  that  1  am 
satisfied  that  neiuier  Mr.  J.  C.  Nicholson  nor 
Mr.  Joseph  Nicholson  had  any  fraudulent  inten- 
tion. They  never  intended  to  deceive  the  Messrs. 
Bostock,  and  they  thought  they  were  acting 
within  their  right  in  supplying  unpurified  acid  in 
fulfilment  of  the  contract  of  the  20th  Jan.  1900. 
I  ought,  before  I  leave  this  part  of  the  case,  to 
say  that  I  have  not  overlooked  the  evidence  that 
was  given  "with  regard    to  the  tickets  attached 


to  the  carboys  sent  out  by  the  defendants  to 
Bostocki  on  and  after  March  1900.  There  seema 
to  have  been  a  usage  in  the  defendants'  works  to 
attach  tickets  with  letters  B.O.V.  printed  on  them 
to  the  carboys  of  acid  sent  out  from  their  works, 
and  to  mark  on  the  ticket  the  quantity  of  acid  in 
each  carboy.  Ordinarily  the  tickets  attached  to 
the  carboys  of  unpurified  acid  had  the  letters 
B.O.V.  printed  in  black,  and  the  tickete  attached 
to  carboys  of  purified  acid  had  the  letters  B.O.V. 
printed  in  red.  When  in  March  a  change  was 
made  in  supplying  Bostock  and  Co.  with 
unpurified  acid  in  the  place  of  purified  acid,  no 
change  was  made  in  the  tickets  attached  to  the 
carboys,  but  tickets  with  red  letters  oontinned  to 
be  used.  This  seems  to  have  been  a  mere  over- 
sight. The  man  who  attached  the  tickets  to  th» 
carboys  made  no  change  in  the  ticket,  and  had 
no  order  to  make  any  change.  In  the  case  of 
the  other  customers  who  were  supplied  with 
impure  acid  in  the  place  of  purified  acid,  no 
change  was  made  in  the  tickets  attached  to  the 
carboys,  and  although  I  think  it  is  much  to  be 
regretted  that  the  black  letter  ticket  was  not 
substituted  for  the  red  letter  ticket,  I  cannot 
conclude  fraud  from  the  mere  circumstance  that 
no  order  was  given  to  change  the  colour  of  the 
ticket.  The  next  question  is  whether  the  defen- 
dants were  guilty  of  a  breach  of  contract  when, 
in  March  1900,  they  began  to  supply  impure 
B.O.V.  in  place  of  purified  B.O.V.  A  great  deal 
of  contradictory  evidence  was  given  as  to  the 
meaning  of  the  letters  B.O.V.,  but  I  think  the 
reasonable  conclusion  to  be  drawn  is  that  B.O.V. 
was  used  to  designate  acid  of  the  strength  o£ 
80  per  cent.,  whether  pure  or  impure,  as  distin- 
guished from  the  stronger  acid  D.O.V.  Whatever 
may  have  been  the  meaning  of  the  letters  B.O.V.  in 
the  trade,  I  think  it  is  quite  clear  that  the  defen- 
dants in  their  works  used  B.O.V.  as  applied  to 
purified  and  unpurified  acid  ecjuaJly.  In  their 
books  they  seem  to  have  described  the  purified 
acid  as  "  B.O.V.  ox,"  and  the  unpurified  acid  a» 
"  B.O.V.  stone,"  and  in  their  invoices  they 
described  the  purified  acid  as  "  B.O.V."  simply. 
Having  regard  to  the  dealings  between  plaintifia 
and  defendants  and  their  predecessors  B.O.V. 
had,  I  think,  come  to  mean  80  per  cent,  acid 
purified  free  from  arsenic.  To  go  back  no  farther 
than  1896,  it  is  quite  clear  that  the  parties  are 
then  bargaining  for  a  pure  commercial  acid,  and 
during  1896  a  pure  commercial  acid  was  supplied. 
When,  in  Nov.  1896,  the  plaintifEs  wrote  inviting 
tenders  for  1897,  they  asked  for  tenders  for 
B.O.V.,  and  on  the  25th  Nov.  the  defendants  wrote 
offering  to  sapply  the  plaintiffa  with  their  best 
B.O.V.  quality  and  strength  as  hitherto  supplied, 
and  that  ofEer  is  the  otEer  which  was  accepted  by 
Bostock  and  Co.  on  the  22nd  Dec.  1896,  and  the 
contract  note  of  the  23rd  Dec.  1896  was  a  con- 
tract note  intended  to  carry  out  the  agreement 
expressed  in  the  correspondence,  and  I  think 
both  parties  intended  B.O.V.  in  the  contract  note 
to  stand  for  purified  acid.  On  the  3rd  Nov. 
1897,  the  plaintiffs  asked  the  defendants  to  quote 
for  best  B.O.V.  quality  as  before,  and  on  the  5th 
Nov.  they  quote  price  for  the  best  B.O.V.,  "  same 
qtuility  as  we  are  now  supplying  you  with."  It  is 
this  tender  that  is  accepted  on  the  19th  Nov.  by 
the  plaintifEs,  and  the  formal  contract  note  of  the 
20th  Nov.  was  clearly  intended  by  the  parties  to 
carry  out  the  bargain  contained  in  the  corre- 
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opondence.    By  B.O.Y.  in  the  contract  they  mean 
Mst  B.O.V.  as  hitherto  supplied,  that  is  B.O.Y. 
commercially  free  from  arsenic.     Duriof;  the  year 
1898,  although  there  ^as  no  continuing  contract, 
the  defendants  supplied  the  plaintiffs  with  puri- 
fied sulphuric  acid  of  the  same  quality  as  before. 
On  the  17th  Jan.  1900,  the  defendants  in  their 
circular    offer  B.O.V.  at  47».  6d.  per  ton  net, 
"  delivered  as  now."    On  the  18th  Jan.  the  plain- 
tiffs demur  to  the  price,  and  say  they  must  have 
it  at  the  present  price — i.e.,  47s.  6d.  less  2^  per 
cent.    On  the  20th  Jan.  the  defendants  wrote  to 
the  plaintiffs  saying  in  substance  they  are  agree- 
able to  contract  at  last  year's  price.    1  think  it 
is  clear  that  that  means  last  year's  price  for  last 
jear's  article.    It  did  not  mean  last  year's  price 
for  an  inferior  article  or  a  different  article,  and 
when  the  defendants  signed  the  contract  note  of 
the  20th  Jon.  1900,  the  B.O.V.  mentioned  in  the 
note  must  be  taken  as  intended  by  the  parties  as 
being  the  B.O.V.  in  which  they  had  all  along 
dealt,  that   is,  B.O.V.  oommeTcially  free   from 
arsenic.     There  was  therefore  in  my  opinion  a 
contract  for  the  sale  of   goods  by  description 
within  sect.  13  of  the  Sale  of  Goods  Act  1893, 
that  is  a  sale  of  B.O.V.  commercially  free  from 
arsenic,   and  there   was   an    implied    condition 
that  the  goods    should  correspond    with    that 
description,  and  when  the  defendants  in  March 
190u  delivered  B.O.V.  which  was  not  commercially 
free  from   arsenic  there   was    a  breach  of   the 
implied  condition.      In  the  view  I  take  of  the 
contract  of  Jan.  1900  the  conduct  of  the  parties 
iq  admissible  to  explain  the  meaning  of  the  letters 
"  B.O.V.,"  and  it  is  not  necessary  in  order  to 
carry  out  the  intention  of  the  parties  to  reform 
the  contract ;  but  as  I  said  in  this  case  during 
the  argument,  it  it  were  necessary  to  carry  out 
the  intention  of  the  parties  to  reform  the  contract 
ao  that  it  should  be  on  the  face  of  it  a  contract 
for  the  sale  of  B.O.V.  free  from  arsenic,  I  should 
not  hesitate  to  reform  the  contract;  but  as  at 
present  advised,  I  consider  that  no  reformation 
of  the  contract  necessary.    I  need  not  consider 
what  is  the  effect  of  the  breach  of  the  implied 
condition  annexed  to  the    contract  of  sale  by 
sect.  13  of  the  Sale  of  Goods  Act,  and  to  what 
extent    the  plaintiffs   may    treat  the  breach  of 
such  condition  as  a  breach  cf  warranty  by  virtue 
of  sect.  11  of  the  Sale  of  Goods  Act    That  is  a 
matter  which  I  think  properly  comes  under  the 
head  of  damages,  and  need  not  he  determined  by 
me  nntil  theqaestion  of  damages  comes  up  for 
discussion.    1    ought,    however,    to  say  that  I 
think  that  the  buyers  did  not  expressly  or  by 
implication  make  known  to  the  seller  the  par- 
ticular purpose  for  which  the  goods  were  required 
so  as  to    bring  into    operation  sub-sect.    1  of 
seot.  14  of  the  Sale  of  Goods  Act.    One  of  the 
qneetions  which  I  have  been  asked  to  answer  is 
whether  the  plaintiffs,  by  the  exercise  of  ordinary 
care,    could  have    discovered   the  presence    of 
arsenic  in  the  acid  before  its  use  by  them.    The 
chemist  employed  by  the  plaintiffs  from  1892  to 
end  of  1899  tested  the  acid  used  by  the  plaintiffs' 
firm  for  arsenic.    He  tested  during  that  period 
two  or  three  times  a  year,  and  found  no  arsenic 
in  it;  but  in  1900  he  did  not  test  for  arsenic 
because,  not  having  found  any  in  previous  years, 
he  did  not  consider  it  necessary.    He    further 
alleged  that  he  was  informed  that  the  acid  was 
made  from  brimstone,  and  that,  having  found  no 


arsenic  in  it  up  to  the  end  of  1899,  he  concluded 
that  his  firm  were  baing  supplied  with  acid  made 
from  brimstone,  which  was  not  liable  to  be  con- 
taminated with  arsenic.    I  am  not  satisfied  that 
the  explanation  of  the  chemist  is  a  veiy  satis- 
factory one.    From  1892  to  the  end  of  1899  he 
thought  it  prudent  to  test  the  acid  for  arsenic, 
and  if  during  that  series  of  years  he  thought  this 
a  reasonable  precaution,  I  feel  it  difficult  to  under- 
stand why  he  discontinued    the    precaution  in 
1899.    I  repeat  what  I  have  already  said,  that  I 
am  not  satisfied  that  the  phrase  "  acid  maide  from 
brimstone  "  is  to  be  taken  in  its  literal  sense.    I 
think  that  it  may  be  used  to  mean  acid  made 
from  pyrites  so  purified  as  to  be  free  from  arsenic. 
I  think  that  if  the  chemist  had  done  his  dnty  by 
his  employers  he  ought  not  to  have  allowed  him- 
self to  be  lulled  into  security,  and  he  would  have 
discovered  the  presence  of  arsenic  in  the  acid.    I 
further  think  that  the  consulting  chemiste  employed 
by  the  plaintiff  company  ought  to  have  discovered 
the  presence  of  arsenic  in  the  glccose  and  invert 
manufactured  by  the  plaintiffs.    There  is  this 
further  matter  to  be  considered :  there  is  a  large 
body  of  evidence  to  prove  that  certain  parcels  of 
the  acid  supplied  during  and  after  March  1900  were 
of  darker  colour  than  Uie  purified  acid  which  had 
been  before  supplied,  and  that,  I  think,  ought  to 
have  directed  the  chemist's  attention  to  the  acid, 
and  led  him  to  examine  it.    The  presence  of  the 
arsenic  does  not  of  itself  affect  the  colour  of  the 
acid,   but  unpnrified    acid    contains  ingrediente 
which  render  it  darker  in  colour  than   purified 
acid.    Therefore  the  cir'^umstanoe  that  the  acid 
supplied  daring  and  after  March  1900  was  of  a 
darker  colour  ought,  I  think,  to  have  excited  the 
suspicions  of  the  chemist.      In  the  year  1897, 
owing  to  some  cause,  a  carboy  of  acid  was  sent  to 
the  plaintiffs'  works  which  was  of  a  darker  colour 
than  usual.    Attention  was  called  to  it,  and  the 
chemist  tested  it  and  found  it  was  free  from 
arsenic,  and,  had  the  same  care  been  exercised  in 
regard  to  the  darker  acid  after  March  1900,  the 
presence  of  arsenic  would  almost  certainly  have 
been  disclosed.    There  is,  farther,  evidence  that 
one  of   the    samples   of    acid  supplied    by   the 
defendante  to  the  plaintiffs  was  cloudy,  and  the 
cloudiness  developed  into  a  precipitete  which  was 
found  to  be  practically  arsenious  acid.    Such  a 
condition  of  the  acid  ought,  I  think,  to'  hare 
attracted  attention  on  the  part  of  the  chemist,  and 
have  led  him  to  make  a  test.     I  am  not  satisfied 
that  the  cloudy  condition  of  the  acid  is  sufficiently 
explained  by   the   witnesses  who   spoke  of  the 
sediment  in  the  acid,  which  they  thought  arose 
from   the  clay  put  round  the   stoppers  of  the 
carboys.     The    question   whether  the  plaintiffs 
owed  any  dnty  towards  the  defendante  to  test  the 
acid    whic^    the    defendante   by   their  contract 
undertook    to    supply  free   from    arsenic    is    a 
question  which  I  do  not  now  decide.    I  leave  that 
for    argument  when  the    question  of    damages 
comes  to  be  discussed.     All  that  I  decide  is  that 
if   the  officers    of  the    plaintiff    company    had 
exercised  due  diligence  in  the  performance  of  their 
duties  to  the    plaintiff    company  on  and  after 
the  2nd  March  1900,  they  would  have  discovered 
the  presence  of  arsenic,  and  at  least  a  large 
portion  of  the  mischief  caused  by  the  user  of  the 
impure  acid  for  the  making  of  invert  and  glucose 
would  have  been  avoided.     That,   I  think,  dis- 
poses of  all  the  questions  I  was  asked  to  deter- 
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mine  except  the  qaesiioii  of  damages,  which  has 
yet  to  be  mscne^eil. 

C.  A.  Bu$sell,  K.C.,  Danekwertt,  K.O.,  G. 
Rhodes,  and  T.  C.  Bogerton  for  the  plaintiffs.— 
The  contract  was  for  the  sale  of  goods  by  de- 
scription. There  was  a  breach  of  the  implied 
condition  that  the  sulphnrio  acid  should  be  com- 
merciaUy  free  from  arsenic — sect.  13  Sale  of 
Goods  Act  1893.  Sect.  11  applies.  The  only 
remedy  is  for  damages  as  for  a  breach  of  war- 
ranty, since  rejection  of  the  acid  was  impossible. 
As  regards  damages,  the  position  is  the  same 
whether  the  condition  refers  to  description 
(sect.  13)  or  to  fitness  for  a  particular  purpose 
(sect.  14,  sub- sect.  1). 

JJondoll  T.  Newon,  1877,  36  L.  T.  K»p.  16  i; 
2  Q.  B.  DiT.  102 ! 

Drummond  t.  Fan  Ingtn,  1887,  57  L.  T.  Bap.  1  ; 
12  App.  Cm.  284. 

The  measure  of  damage  for  breach  of  warranty 
is  the  estimated  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events  from 
the  breach  of  warranty  (sect.  53,  sub-sect.  2). 
Sect.  53,  sub-sect.  3,  which  enacts  that  "  in  the 
case  of  breach  of  warranty  of  quality  such  loss 
is  fyrimd  facie  the  difference  between  the  value 
of  the  goods  at  tbe  time  of  delivery  to  the  buyer 
and  the  value  they  would  nave  had  if  they  had 
answered  to  tbe  warranty,"  does  not  cut  down  the 
general  rule  expressed  by  sub- sect.  2.  Sub- 
sect.  3  does  not  apply  to  cases  under  sects.  13 
and  14,  sub-sect.  I,  where  there  is  a  right  to 
reject  or  a  claim  for  damages.  Sub-sect.  3  ap- 
plies to  breach  of  warranty  of  quality  where  there 
IS  no  right  of  rejection.  This  was  not  a  breach 
of  warranty  of  quality ;  the  article  supplied 
was  not  the  article  contracted  for.  Sect.  53, 
sab-sect.  3,  does  not  apply.  As  to  the  difference 
between  a  warranty  of  quality  and  a  condition 
that  goods  shall  answer  a  description,  see 

Nichol  V.  Godtt,  1854,  10  Ec  191 ; 

JosUng  V.  Kingrford,  1863,  7  L.  T.  Eep.  790 ;  13 
C.  B.,  N.  S.  447  ; 

Wieler  v.  Scfcflmi,  1856, 17  C.  B.  619. 

What  was  in  the  contemplation  of  the  partiej,  or 
what  was  the  knowledge  of  the  seller,  does  not 
arise  under  sub-sect.  2.  That  applies  to  oases  of 
special  damage  (sect.  54) : 

Hadley  v.  BazandaU,  1854,  9  Ex.  341 ; 

Hydraulic  Engineering  Company  v.  McHaffie,  1878, 
4  Q.  B.  DJT.  670. 

The  damages  claimed  are  the  natural  and  direct 
result  of  using  arsenions  sulphuric  acid  for 
making  glucose  and  invert  The  use  of  sul- 
phuric acid  for  the  making  of  glucose  and  invert 
is  well  known,  and  is  not  an  extraordinary  use. 
If  the  acid  was  used  in  a  cuBtomary  manner 
then  the  ignorance  of  the  seller,  as  to  the  exact 
purpose  for  which  it  was  bought,  is  immaterial : 

Wilton  V.  DuninlU,  1879,  6  L.  Bep.  Ir.  210 ; 

Randall  t.  Raper,  1858,  E.  B.  A  E.  84. 

Further,  tbe  fact  that  the  acid  was  to  be  used  in 
tbe  plaintiffs'  business  must  have  been  known 
from  the  terms  of  the  contract.  The  acid  having 
beea  warranted  free  from  arsenic,  the  defendants 
were  justified  in  acting  as  if  it  was  free  from 
arssnic : 

HUl  V.  BalU,  1857,  2  H.  &  N.  299. 
Using  the  acid  to  make  glucose  and  selling  tbe 
glucose  is  not  different,  as  far  as  tbe  warranty  is 


concerned,  from  reselling  tbe  acid  as  bought. 
Prior  to  the  Sale  of  Goods  Act  wha*>  wis  in  tb» 
contemplation  of  the  parties  has  been  considered. 
in  dealmg  with  the  natural  and  probable  coase- 
qaenoes  of  a  breach  of  contract,  but  often  that 
consideration  has  been  omitted : 

MulUtt  V.  Mcuon,  186S,  14  L.  T.  Bip.  5SS;  L.  Bsp. 

I  0.  P.  559  ; 
DingU  r.    Bare,  1859,  1  L.  T.  Bep.  38;  7  C.  B. 

X.  S.  145 ; 
Smith  V.  Oreen,  1875,  33  L.  T.  Bep.  572 ;  1  C.  P. 
Div.  92. 
The  Sale  of  Goods  Act  has  deliberately  e&cladel 
the  element  of  the  knowledge  of  tbe  seller,  or 
what  was  in  the  contemplation  of  the  parties. 
The  meaning  of  that  Act  is  to  be  ascertained 
from  the  language  used : 

Bank  of  England  v.  Vagliano  Bnthiri,  61  L.  T. 
Bep.  353  ;  (1891)  A.  C.  107,  at  p.  144,  par  Ljrd 
HaischaU. 
As  between  the  plaintiffs  and  defendants  ther& 
was  no  duty  on  the  plaintiffs'  part  to  examine  th» 
acid  to  see  whether  it  was  pare.  They  relied  oik 
the  warranty : 

Moivbray  v.   Merryweather,   73  L.   T.   Bip.   459  ; 
(1895),  2  Q.  B.  610. 

The  damages  which  are  the  natural  and  direct 
result  of  tbe  breach  ara  the  price  paid  for  th» 
arsenious  auid,  tbe  value  of  material  spoilt  by 
mixture  with  the  acid,  loss  of  the  goodwill  of  th» 
plaintiffs'  ruined  business,  and  claims  by  brewers. 
These  damages  are  recoverable. 

Sir  E.  Carie.  TS-.G.,  Tindal  Alhinton,  E.G., 
Montagu*  Luih,  K.O.,  and  E.  0.  Simptoa  for  the 
defendants.  —  The  measure  of  damages  is  th& 
difference  between  the  valae  of  the  acid  supplied 
and  the  valae  of  tbe  acid  which  ought  to  hav» 
been  delivered  under  the  contract.  That  is  the 
defendants'  whole  possible  liability.  Sect.  53» 
sub-eect.  2,  has  not  overriden  the  decikions,  prior 
to  the  Sale  of  Goods  Act,  as  to  the  knowledge  of 
the  seller  and  what  was  in  the  contemplation  of 
the  parties.  Tbe  measure  of  damages  for  breacb 
of  warranty  is  the  estimated  Ioeb  naturally 
resulting  in  tbe  ordinary  coarse  of  events  from 
the  breach  of  warranty.  The  direct  and  natural 
result  of  a  particular  act  is  the  result  which  is, 
and  is  to  be  taken  to  be,  in  the  contemplation  of 
the  parties.  DamEiges  claimed  for  loss  of  invert 
and  glucose  caused  by  mixture  with  the  impuro 
acid  are  not  recoverable.  The  defendants  did  not 
know  that  it  was  to  be  used  for  invert  and 
glucose.  Where  there  is  a  breach  of  an  implied 
condition  that  goods  shall  answer  a  description, 
the  measure  of  damages  is  not  ttie  loss  suffered 
by  the  purchaser  in  using  the  goods  when  th» 
seller  had  no  knowledge  of  the  use  to  which  th& 
goods  were  to  be  put  Damages  for  general  losa 
of  trade  profits,  loss  of  business,  and  loss  ot 
custom,  are  not  recoverable : 

Fihgerald  v.  Leonard,  1893,  32  L.  R)p.  Ir.  675. 

Uolden  v.  Bottock,  1893,  18  T.  L.  B)p.  317. 

The  plaintiffs'  contention  thai  it  is  only  in  cases, 
of  warranty  of  quality  (sect.  53,  subsecb.  3)  that 
the  measure  of  damages  is  the  difference  between, 
the  value  of  the  goods  supplied  and  the  value  if 
in  accordance  with  the  warranty  is  wrong.  That 
measure  of  damages  is  applicable  here.  Tha 
damages  claimed,  with  the  exception  of  the  price 
paid  S)T  the  arsenious  acid,  were  caused  by  thft 
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plaintifEB  manafaotnrmK  glucose  with  it  There* 
fore  the  loss  was  not  a  direct  and  natural  result. 
Such  an  intended  nse  was  not  oommunicated  to 
the  defendants  at  the  time  the  contract  was 
entered  into.  In  BandaU  t.  JSoper  [the  warranty 
was  simp]  J  passed  on  by  the  purchaser,  of  which 
the  seller  had  previous  imowledge.  In  Uie  present 
ease  another  material  whieh  iiad  been  produced 
was  passed  on.  The  cases  of  Randall  y.  New$on 
and  Joiling  y.  Kingaford  have  nothing  to  do  with 
the  measure  of  damages,  but  merely  raise  a  ques- 
tion of  liability.  Niehol  v.  Godts  raised  a  question 
whether ornot  there  was  breach  of  contract  in 
respect  of  which  the  purchaser  had  the  right  to 
reject.  The  plaintiffs'  contention ,  that  as  the  use 
of  snlphnrio  acid  in  making  glucose  is  well-known 
knowledge  on  the  part  of  the  defendants  is  not 
material  in  makug  the  defendants  liable  for 
damage  caused  by  the  arsenious  acid,  does  not 
^VV^y !  ut  ^B  case  there  are  many  uses  to  which 
solphuric  acid  can  be  put  even  though  containing 
arsenic.  Where  an  article  may  be  used  as  one  of 
the  elements  in  a  variety  of  other  manufactures 
it  is  too  much  to  impute  to  the  maker  of  this 
common  article  a  knowledge  of  the  details  of 
every  manufacture  into  which  it  may  enter  in 
combination  with  other  materials : 

Drummond  v.  Van  Ingen,  1887,  57  L.  T.  Bep.  1 ;  12 
App.  Ca«.  281. 

The  defendants  are  not  liable  for  the  brewers' 
claims.  Jmea  v.  Padgett  (1890, 62  L.  T.  Bep.  934 ; 
24  Q.  B.  Div.  650)  is  condnsive.  The  damages 
were  caused  by  the  plaintiffs  not  having  the  aoid 
examined  before  using  it.  The  case  of  Mowbray 
y.  Mernjweaiher  (sup.)  is  distinguishable.  In  that 
case  the  defendants  knew  the  purpose  for  which 
the  chain  was  to  be  used,  and  they  warranted  it 
fit  for  that  purpose,  and  were  liable  for  damage 
resulting  from  the  contemplated  user  of  the  thing 
sold.  Hydraulic  Engineering  Company  Limited 
y.  MeHafie,  Qodett,  and  Co.  (1878,  4  Q.  B.  Div. 
670)  is  in  the  defendants'  favour.  There  the  judges 
said  that  but  for  the  fact  that  at  the  time  of 
making  the  contract  special  circumstances  were 
known  to  the  defendants  they  would  not  have  been 
liable  for  the  damages  which  were  claimed.  The 
following  authorities  were  referred  to  : 

Jonet  V.  JTtMt,  1868,  18  L.  T.  Bep.  208 ;  3  Q.  B. 

197; 
BritiiK  Columbia  BavmUl  Company  v.  Vettletkip, 

1868, 18  L.  T.  Bep.  604 ;  L.  Bep.  3  C.  P.  499  ; 
Beott  V.  FoUy,  1899,  5  Cod.  Caif^S ; 
Agius  V.  Qraat  Wertam  CoUisry  Company,  80  L.  T. 

Bep.  140  ;  (1899)  1  Q.  B.  413 ; 
Home  T,  Midland  Railway  Company,  1873, 28  L.  T. 

Bep.  312  ;  L.  Bep.  8  C.  P.  131 ; 
Gardner  v.  Cray,  4  Campb.  144 ; 
Mayne  on  Damagei,  7th  edit.  1903,  p.  10. 


C.  A.  Susiell,  K.C.  replied. 


Cur.  adv.  vult. 


March  8. — ^Bbucb,  J.— The  judgment  already 
delivered  found  that  there  was  a  contract  for  the 
sale  of  goods  by  description,  within  the  13th 
section  of  the  Sue  of  Goods  Act  1893 ;  that  is  a 
sale  of  B.O.V.  commercially  free  from  arsenic,  and 
that  there  was  an  implied  condition  that  the 
goods  supplied  should  correspond  with  that 
descriptiou,  and  when  the  defendants,  in  March 
1900,  delivered  B.O.Y.  which  was  not  commer- 
cially free  from  arsenic  there  was  a  breach  of  the 
implied  condition.    It  was  further  found  by  the 
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judgment  that  the  buyer  did  not  expressly,  or  by 
implication,  make  known  to  the  seller  the  par- 
ticular purpose  for  which  the  goods  were  required, 
so  as  to  bring  into  operation  the  1st  sub-section 
of  sect.  14  of  the  Sale  of  Groods  Act  The 
question  now  arises,  what  are  the  damages  which 
the  plaintifEs  are  entitled  to  recover  against  the 
defendants.  The  plaintiffs  claim,  first,  the  price 
paid  for  the  acid  supplied,  which  was  not  commer- 
cially free  from  arsenic.  They  say  that  the  acid 
was  worse  than  useless  to  them,  and  that  the 
price  paid  for  it  was  wholly  thrown  away. 
Secondly,  the  plaintiffs  claim  the  value  of  the 
material  used  for  the  purpose  of  making  glucose 
and  invert  which  was  spoilt  by  its  being  mixed 
with  acid  which  proved  to  be  poisonous  at  a  time 
when  the  plaintiffa  supposed  the  acid  to  be  com- 
mercially free  from  arsenic.  Thirdly,  the  plaintiffs 
claim  a  larse  sum  of  money  as  compensation  for 
the  goodwfll  of  the  business  which  the  plaintiffs 
carried  on  as  manufactorers  of  invert  and  glucose, 
and  which  the  plaintiffs  say  has  been  entirely 
destroyed  by  the  act  of  the  defendants  in 
supplying  them  with  poisonous  acid.  Fourthly, 
the  plaintiffs,  before  they  discovered  the  poisonous 
properties  of  the  acid,  sold  to  brewers  for  the 
purpose  of  being  used  in  the  brewing  of  beer 
invwt  and  glucose  made  from  the  poisonous  acid, 
and  they  claim  from  the  defendants  the  amount 
of  damages  which  the  brewers  are  entitled  to 
recover  against  them.  In  order  to  arrive  at  the 
damages  wliich  the  plaintiffs  are  entitled  to 
recover,  we  must  consider  the  provisions  of  the 
Sale  of  Goods  Act  1893.  Sect.  11,  sub-sect  1  (a), 
enacts  that  where  a  contract  of  sale  is  subject  to 
any  condition  to  be  fulfilled  by  the  seller,  the 
buyer  may  waive  the  condition,  or  may  elect  to 
treat  the  breach  of  such  condition  as  a  breach 
of  warranty.  In  the  present  case  the  plaintafCe, 
the  buyers,  accepted  the  acid  in  ignorance  that  it 
did  not  fulfil  the  condition  that  it  was  commer- 
cially free  from  arsenic.  Had  they  known  of  the 
breach  of  condition  they  might  liave  refused  to 
accept  the  goods,  but  having  accepted  the  goods 
in  ignorance  of  the  breach  of  condition  I  think 
the  case  is  one  to  which  sect.  11,  sub- sect.  1  (e), 
applies.  That  sub -section  enacts  that  where  the 
property  has  passed  to  the  buyer  the  breach  of 
any  condition  to  be  fulfilled  by  the  seller  can  only 
be  treated  as  a  breach  of  warranty  in  the  absence 
of  a  special  term  to  the  contrary.  Sect.  53, 
sub-sect.  1,  enacts  that  where  the  Bayer  is  com- 
pelled to  treat  any  breach  of  a  condition  on  the 
part  of  the  seller  as  a  breach  of  warranty  the 
buyer  may  (b)  maintain  an  action  for  damages 
for  the  breach  of  warranty.  Sub-sect.  2  enacts 
that  the  measure  of  damages  for  breach  of  warranty 
is  the  estimated  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events,  from 
the  breach  of  warranty.  The  3rd  sub- section  of 
sect.  53,  which  relates  only  to  a  breach  of  warranty 
of  quality,  has,  I  think,  no  bearing  in  the  present 
case.  Niehol  v.  Godt$  (10  Ex.  191)  and  Jotting 
V.  Kingaford  (13  G.  B.  N.  S.  447)  illustrate  the  dis- 
tinction between  a  mere  warranty  of  quality  and  a 
condition  that  the  goods  shall  correspond  with 
the  description.  Although  in  circumstances 
such  as  have  happened  in  this  case  the  bayer  is 
compelled  to  treat  the  breach  of  the  condition  as 
a  breach  of  warranty,  yet  in  point  of  fact  the 
damages  for  such  brcHroh  of  warranty  are  different 
from  tiie  damages  which   follow  from  a  mere 
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breach  of  warranty  of  quality.  The  damages  in 
the  present  case  must,  I  think,  be  determined  by 
the  rule  laid  down  in  sab- sect.  2,  sect  53.  Before 
I  proceed  to  consider  the  meaning  and  application 
ot  this  sab-section,  I  may  refer  to  sect.  54,  which 
enacts  that  nothing  in  this  Act  shall  affect  the 
right  of  the  buyer  or  the  seller  to  recover  interest 
or  special  damages  in  any  case  where  by  law 
interest  or  speciEd  damages  may  be  recoverable. 
These  two  sections  seem  to  be  framed  upon  the 
rales  laid  down  in  Hadley  v.  Baxendale  (9  £z.  354) ; 
the  passage  is  as  follows :  "  Where  two  parties  hare 
made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  either 
arising  naturally — i.e.,  according  to  the  usual 
<30urBe  of  things — ^f  rom  such  breach  of  contract  it- 
self " — ^that  seems  to  express  the  first  rale;  the 
following  words  seem  to  express  the  second  rule : 
"  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  probable  result 
of  the  breach  of  it."  Kow,  if  the  special  circum- 
stances under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiffs  to  the 
-defendantn,  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a  con- 
tract which  they  would  reasonably  contemplate 
would  be  the  amount  of  injury'  which  would 
ordinarQy  follow  from  a  breach  of  contract  under 
these  speci&I  circamstances  so  known  and  com- 
municated. The  words  expressing  the  first  rule 
have  received  general  acceptance  in  a  number  of 
cases  that  were  decided  prior  to  the  passing  of 
the  Sale  of  Gtoods  Act  1893.  The  words 
expressing  the  seoond  rule  have  been  subject  to 
some  criticism  in  case  of  the  British  Columbia 
Sawmills  Company  v.  Netlleship  (L.  Rep. 
3  G.  P.  499)  and  in  other  cases ;  and  the  Legisla- 
tore,  in  framing  the  Sale  of  Goods  Act,  which 
was  intended  to  be  a  consolidation  Act,  seem  to 
have  adopted  the  first  rule  in  the  2nd  sab- section 
of  sect.  53.  The  second  rule  the  Legislature  did 
not  adopt ;  but  by  the  provisions  of  sect.  54  left 
at  large  the  right  of  the  buyer  or  seller  to  recover 
special  damages  in  any  case  where  by  law 
special  damages  may  be  recoverable.  In  the 
present  case  no  special  circumstances  were  com- 
municated to  the  defendants  so  as  to  make  them 
responsible  for  damages  which  would  not 
ordinarily  flow  from  their  breach  of  contract. 
Therefore  it  seems  to  me  the  question  I  have  to 
determine  in  this  case  must  be  determined  by  the 
rule  laid  down  in  the  2ad  sub-section  of  sect.  53 ; 
in  other  words,  what  is  the  estimated  loss  directly 
and  naturally  resulting  in  the  ordinary  course  of 
events  from  the  breach  of  warranty.  The  rule  so 
laid  down  excludes  the  element  of  the  defendant's 
knowledge :  his  liability  is  to  depend,  not  upon 
the  state  of  his  mind,  bnt  upon  the  facts  of  the 
case.  Sulphnric  acid  is  used  for  a  great  variety 
of  purposes ;  among  other  purposes,  it  has  been 
used  largely,  at  all  events  since  1880,  for  the 
purpose  of  making  glucose  and  invert  to  be  used 
in  brewing.  Although  the  proportion  of  acid  thus 
used  for  food  products  is  small  as  compared  with 
the  quantity  used  for  other  purposes,  yet  the  use 
of  the  acid  for  food  products  cannot  be  said  to  be 
other  than  a  well-recognised  and  ordinary  use. 
Although  for  many  of  the  purposes  to  which 
sulphnric  acid  is  applied  the  presence  of  arsenic 


in  the  aoid  is  not  prejudicial,  yet,  of  course,  the 
presence  of  arsenic  in  acid  renders  it  wholly  unfit 
to  be  used  in  the  preparation  of  f ood  proiducts ; 
and  where  acid  is  purchased  on  the  condition  that 
it  should  be  commercially  free  from  arsenic,  and 
in  reliance  upon  this  condition  the  purchaser 
applies  acid  supplied  to  him  by  the  seller  to  one 
of  the  ordinary  purposes  for  which  such  acid  is 
used — i.e.,  for  the  manufacture  of  food  products— 
and  the  acid  supplied  contains  arsenic,  I  think 
that  the  loss  occasioned  by  rendering  useless  the 
material  with  which  the  acid  was  mixed  for  the 
purpose  of  making  foodstuffs  is  a  loss  directly  and 
naturally  resulting  in  the  ordinary  oom-se  of 
events  from  the  breach  of  the  condition  or 
warranty  that  the  aoid  should  be  commercially 
free  from  arsenic.  It  is  very  difficult  to  find 
authorities  to  throw  light  upon  the  meaning  of 
the  words  "loss,"  "directly,"  and  "natur^y," 
"  resulting,  in  the  ordinary  course  of  events,  from 
the  breach  of  warranty,"  because  although  there 
are  a  vast  number  of  reported  cases  bearing  upon 
the  question  of  damages  for  bn-ach  of  contract, 
yet  most  of  them  have  been  determined  with 
regard  to  the  damages  supposed  to  have  been  in 
contemplation  of  the  parties ;  and  although  that 
matter  may  still  form  an  important  factor  in 
determining  whether  special  damages  are  due 
under  the  second  rule  in  Hadley  v.  Baxendale  or 
under  sect.  54  of  the  Sale  of  Goods  Act,  yet  it 
seems  to  me  that  it  is  an  element  that  has  no 
place  in  considering  the  measure  of  damages  laid 
down  in  sub-sect.  2  of  sect.  53.  The  judgment, 
however,  of  the  Gonrt  of  Exchequer  in  Ireland 
delivered  by  Chief  Baron  Falles  in  the  cose  of 
Wilson  V.  DunvOle  (L.  Rep.  Ir.  6,  p.  210)  has,  I 
think,  a  direct  bearing  upon  the  question.  In  that 
case  the  plaintiff  purchased  from  the  defendants, 
who  were  distillers,  a  quantity  of  grains  warranted 
by  the  defendants  as  being  good,  sound,  and 
merchantable,  and  as  reasonably  answering  the 
description  of  distillers'  grains.  These  grains 
were  ordinarily  used  in  feeding  cattle,  as  the 
defendants  knew,  though  the  sale  to  the  plaintiff 
was  not  expressly  made  for  that  purpose.  The 
grains  delivered  to  the  plaintiff  did  not  answer 
to  the  description,  and  they  contained  small  par- 
ticles of  lead  which  had  become  accidentally 
intermixed  with  the  grains  during  a  fire  which 
occurred  at  the  defendant's  premises,  and  the 
cattle  that  were  fed  with  the  grains  were  poisoned. 
It  was  held  that  the  defendants  were  liable  in 
damages  for  the  value  of  the  cattle.  Although  in 
that  case  it  is  stated  as  a  fact  that  the  defen- 
dants knew  that  grains  were  ordinarily  used  in 
feeding  cattle,  the  decision  of  the  court  seems  to 
have  been  independent  of  that  fact.  The  head- 
note  states  I  think  correctly  the  substance  of  the 
decision  in  the  following  words :  "  For  the 
purpose  of  rendering  a  defendant  responsible  for 
damages  which  in  the  ordinary  coarse  of  things 
flow  from  a  particular  breach,  it  is  nnneoessaty 
that  the  actual  breach  which  ensued  should  have 
been  within  the  contemplation  of  the  parties." 
The  Chief  Baron,  in  delivering  the  judg- 
ment of  the  court,  after  referring  to  the 
argument  urged  on  the  behalf  of  the 
defendants  that  the  death  of  the  cattle  could 
not  have  been  in  the  contemplation  of  the  parties 
at  the  time  of  the  contract  as  the  probable  result, 
and  suggesting  an  answer  to  that  argument^  pro- 
ceeds as  follows :  "  But  for  myself,  I  desire  to 
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'baae  1117  judgment  upon  broader  gronnds.  For 
the  purpose  of  rendering  a  defendant  responsible 
for  damages  which  in  the  ordinary  course  of 
things  flow  from  a  particular  breach  it  is  un- 
necessary that  the  actual  breach  of  contract  which 
ensued  should  have  been  within  the  contemplation 
of  the  parties.  ...  If  the  consequences  result 
solely  from  the  act  in  question  and  an  usual  state 
of  things,  they  are  the  ordinary  and  usual  conse- 
quences of  that  act,  and  the  defendants  are  liable. 
If  the  consequences  flow  not  from  the  defendants' 
act  alone,  or  from  the  defendants'  act  operating 
upon  an  nsnal  state  of  things,  but  from  that  act, 
and  in  exceptional  state  of  circumstances,  then  a 
question  of  much  difficulty  (and  one  as  to  which 
the  cases  are  not  wholly  consistent)  would  arise 
as  to  the  effect  on  the  defendants'  liability  of  their 
knowledge  at  the  time  of  the  contract  of  such 
exceptional  circumstances.  Upon  the  discussion 
of  this  latter  question  I  do  not  propose  to  enter. 
It  has  no  application  here.  The  loss  of  the  cattle 
did  not  arise  from  exceptional  circumstances,  but 
was  a  natural  result  of  the  ordinary  use  of  the 
substance  sold  to  the  plaintiff  as  grains."  In 
Cory  V.  Thavies  Ironworks  Company  (L.  Hep. 
3  Q.  B.  190)  Blackburn,  J.  says  as  follows:  "I 
think  it  all  comes  round  to  this':  the  measure  of 
damages  when  a  party  has  not  fulfilled  his  con- 
tract is  what  might  be  reasonably  expected  in  the 
ordinary  course  of  things  to  flow  from  the  non- 
fulfilment  of  the  contract ;  not  more  than  that, 
but  what  might  be  reasonably  expected  to  flow 
from  the  non-fulfilment  of  the  contract  in  the 
ordinary  state  of  things  and  to  be  the  natural 
consequences  of  it."  In  the  present  case  in  the 
ordinary  course  of  events  the  acid  woald  be  used 
for  some  purpose  it  was  nsed  for— one  of  the 
purposes  for  which  sulphuric  acid  is  ordinarily 
used — i.e.,  the  making  of  glucose  and  invert,  and 
the  consequences  directly  and  naturally  resulting 
from  the  use  of  acid  containing  a  virulent  poison 
such  as  arsenic  was  to  destroy  and  render  valueless 
all  the  materials  with  which  the  acid  was  mixed 
for  the  purpose  of  making  glucose  and  invert. 
Randall  v.  Boper  (£.  B.  and  E.  p.  81)  was  a  case 
in  which  the  defendant  suffered  judgment  by 
default.  The  material  facts  are  stated  in  the 
declaration  which  charged  that  the  defendant  had 
sold  to  the  plaintiff  seed  barley  warranting  it  to  be 
chevalier  seed  barley,  yet  the  seed  barley  was  not 
chevalier  seed  barley,  and  the  plaintiSa  beiog 
comfactors,  having  purchased  the  seed  barley 
of  defendant  in  the  way  of  their  trade  for 
the  purpose  of  reselling,  did  without  having 
any  knowledge  of  the  said  breach  of  warranty 
resell  a  portion  of  the  same  to  the  persons 
named  in  the  declaration,  and  the  plaintiffs  so 
resold  those  portions  to  those  persons  respectively 
by  warranting  the  same  to  be  chevalier  seed  barley 
when  in  fact  it  was  not  chevalier  seed  bailey,  and 
those  persons  respectively,  not  knowing  that  fact, 
sowed  the  same  on  their  lands  as  and  for  chevalier 
seed  barley,  and  the  same,  not  being  chevalier 
seed  barley,  produced  inferior  crops  of  an  inferior 
quality  of  barley,  and  thereby  the  purchasers 
respectively  sustained  and  incurred  damages  by 
means  and  in  consequence  of  the  plaintiffs'  said 
breaches  of  the  said  warranties  to  them  so  made 
by  the  plaintiffs  and  by  their  sowing  the  said  seed 
on  the  faith  of  the  same  being  true,  and  the 
plaintiffs  have  become  and  are  liable  to  compen- 
sate and  make  good  to  them  respectively  the 


damages  by  them  so  sustained  as  aforesaid. 
There  is  no  allegation  in  the  declaration  that 
the  defendants  at  the  time  when  they  sold  the 
barley  to  the  plaintiffs  had  any  notice  or  know- 
ledge that  the  plaintiffs  bought  the  barley  to  be 
resold,  or  indeed  that  they  had  any  notice  or 
knowledge  that  the  plaintiffs  were  comfactors, 
although  the  fact  that  they  were  comfactors  is 
alleged  in  the  declaration.  It  was  held  that  in 
assessing  the  damage  on  the  execution  of  a  writ 
of  inquiry  the  jury  ought  to  include  the  amount 
to  which  they  considered  the  plaintiff  had  become 
liable  to  his  purchasers  in  respect  of  the  difference 
of  the  crops.  Earle,  J.,  in  delivering  judgment, 
said :  "  The  warranty  is  that  the  barley  sold 
should  be  chevalier  barley;  the  natural  conse- 
quence of  the  breach  of  such  a  warranty  is  that 
the  barley  which  has  been  delivered  having  been 
sown  and  not  being  chevalier  barley  an  inferior 
crop  has  been  produced.  This  damage  naturally 
results  from  the  breach  of  warranty;  and  the- 
ordinary  measure  of  it  would  be  the  difference  in 
value  between  the  inferior  crop  produced  and  that 
which  would  have  been  produced  from  chevalier 
barley  —  i.e.,  not  inconsistent  with  HcuUey  y. 
Baxendale."  In  that  case  the  court,  no  doubt, 
concluded  that  in  the  ordinary  course  of-  things 
barley  sold  as  seed  barley  would  be  sown,  and 
when  sown  if  it  were  inferior  barley  the  direct 
and  natural  result  would  be  an  inferior  crop,  and 
the  loss  resulting  from  the  inferior  crop  so  become 
the  proper  measure  of  damages  for  the  breach  of 
warranty,  quite  irrespective  of  any  question  as 
to  what  was  in  the  contemplation  of  the  parties. 
An  observation  made  by  Lord  Herschell  in  the 
case  of  Vrummond  v.  Van  Inghen  (12  App.  Cas. 
293)  was  relied  upon  by  the  defendants'  counsel. 
That  was  a  case  in  which  it  was  held  that  there 
was  an  implied  warranty  that  the  goods  should 
be  fit  for  use  in  the  manner  in  which  goods  of 
the  same  quality  and  general  charEMster-  would 
be  used  ;  in  otber  words,  that  goods  described  as 
"coatings"  should  be  fit  to  be  made  into  ooats. 
and  other  garments.  The  observation  made  by 
Lord  Herschell  was  as  follows :  "  It  was  urged 
for  the  appellants  by  the  Attorney-General,  in 
his  ablf)  argument  at  the  Bar,  that  it  would  be- 
nnreationable  to  require  that  a  manufacturer 
should  be  cognisant  of  all  the  purposes  to  Which 
the  article  he  manufactures  might  be  applied, 
and  that  he  should  be  acquainted  with  all  the 
trades  in  which  it  may  be  used.  I  agree.  Where 
the  article  may  be  used  as  one  of  the  elements  in 
a  variety  of  other  manufactures,  I  think  it  may 
be  too  much  to  impute  to  the  maker  of  this 
common  article  a  knowledge  of  the  details  of 
every  manufacture  into  which  it  may  enter  in 
combination  with  other  materials.  But  no  such 
question  arises  here.  There  seems  nothing  un> 
reasonable  in  expecting  that  the  maker  of  coat- 
ings should  know  that  they  are  to  be  turned  into 
couts  and  other  garments,  and  that  he  should 
further  know  what  coatings  will  and  what  will 
not  be  capable  of  use  for  this  purpose  in  the 
ordinary  methods."  1  have  quoted  this  observa- 
tion of  Lord  Herschell  because  it  was  relied  upon 
by  the  defendants,  but  it  seems  to  me  to  have  no 
bearing  upon  the  points  presented  in  the  present 
case.  The  question  in  Drummond  v.  Van  Inghen 
was  whether  the  defendant  who  supplied  the  goods 
knew  the  purpose  for  which  they  were  required. 
i  No  such  question  arises  in  the  present  case. 
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that  case  the  qneetion  arose  whether  there  was  an 
implied  warrant/  or  condition  as  to  the  fitness 
for  a  particular  purpose  of  the  goods  sapplied. 
Ko  such  question  arises  under  sect.  13  of  the 
Sale  of  Goods  Act  1893.  In  my  opinion  the 
plaintiffs  are  entitled  to  recover,  first,  the  whole 
price  paid  by  them  for  the  impore  acid,  because 
the  acid  being  worthless  to  the  plaintiJSs  there 
was  an  entire  failure  of  consideration,  and  by 
virtue  of  sect.  53,  sub-sect.  1  (a),  Sale  of  Goods 
Act,  where  there  is  a  breach  of  warranty  by  the 
seller,  the  buyer  may  set  up  against  the  seller 
the  breach  of  warranty  in  extinction  of  the  price. 
SeePou2<on  t.  LatHmore  (9  B.  &  C.  259).  Second, 
the  value  of  the  goods  that  were  rendered  useless 
by  being  mixed  with  the  poisonous  acid  at  a  time 
when  the  plaintiffs  were  ignorant  of  the  poisonous 
character  of  the  acid.  That,  I  think,  is  a  loss 
directly  and  naturally  resulting  in  the  ordinary 
course  of  events  from  the  breach  of  warranty. 
The  claim  of  the  plaintiffs  for  the  loss  of  the  good- 
will of  their  business  is  not,  I  think,  recoverable. 
It  does  not  seem  to  me  to  be  a  loss  directly  and 
natorallr  resulting  in  the  ordinary  coarse  of 
events  from  the  breach  of  warranty.  It  did 
not  arise  directly  from  the  act  of  the 
defendants,  but  arose  from  the  act  of  the  plaintiffs 
in  selling  the  poisonous  ginoose  and  invert  to 
brewers  for  nse  in  the  brewing  Of  beer.  The 
poisonous  glucose  and  invert  were  not  supplied 
by  the  defendants  to  the  plaintiffs,  but  were 
mannfaotured  by  the  plaintiffs ;  the  damage  to 
their  credit  arose  not  directly  from  any  act  of  the 
'defendants,  but  arose  from  tbe  act  of  the  plaintiffs 
in  manufacturing  glucose  and  invert  by  means  of 
poisonous  acid  and  selling  tbe  glucose  and  invert 
■o  made  as  fit  to  be  used  in  the  brewing  of  beer. 
In  BandcUl  v.  Boper  there  was  an  allegation  in 
the  declaration  that  the  plaintiffs  had  been  and 
were  by  means  of  the  premises  injured  in  their 
credit,  in  their  said  trade,  and  otherwise,  and  had 
been  and  were  otherwise  injured.  And  no  doubt 
in  point  of  fact  the  selling  of  inferior  barl^ 
woiud  tend  to  injaie  the  cre£t  of  the  plaintiffs  in 
thnr  trade  as  oomfaotors,  yet  no  one  seems  to 
have  contended  that  the  damages  under  that  head 
were  recoverable.  So  in  Fittgerald  v.  Leonard 
(1903,  32  L.  Bep.  Ir.,  p.  675)  it  was  held  that 
damages  for  loss  of  trade  could  not  be 
recovered.  Fnrther,  I  think  that  the  plaintiffs 
are  not  entitled  to  recover  against  the  defendants 
the  sums  which  the  brewers  to  whom  the  plaintiffs 
sold  the  glucose  and  invert  made  from  the 
poisonous  acid  are  entitled  to  recover  against 
them.  I  think  the  rule  is  correctly  laid  down  in 
Smith's  Leading  Gases,  in  the  note  to  Vicart  v. 
WUeockt,  that  no  liability  is  incurred  in  the 
ordinary  case  of  a  separate  and  distinct  collateral 
contract  with  a  third  person  nncommunicated  to 
the  original  contractor  or  wrongdoer,  although 
the  non.performanoe  of  this  contract  may  in  one 
sense  have  resulted  from  tbeori^nal  wrongful  act 
or  breach  of  contract.  In  my  opinion  there  are  no 
special  circumstances  to  entitle  the  plaintiffs  to 
claim  special  damages  under  sect.  54  of  the  Sale 
of  Goods  Act.  The  damages,  therefore,  will  be 
confined  to  the  two  items  I  have  mentioned — 
(1)  (he  price  paid  for  the  impure  acid,  (2)  value  of 
the  goods  spoilt  by  being  mixed  with  the  impure 
add.  I  have  not  gone  into  the  figures,  but  I 
understand  they  can  easily  be  agreed  upon. 

Judgment  for  the  ptaintiffe. 


Solicitors  for  the  plaintiffs,  Grundy,  Kerehaw, 
BarMon,  and  Co. 

Solicitors  for  the  defendants,  Helder,  Boberte, 
and  Co.,  for  Simpton  and  Co.,  Laeds. 


Sutiictal  Committee  of  tfie  ^rtbg  Council. 

July  20,  21,  and  Nov.  4, 1904 

(Present :  The  Bight  Hons.  Lords  Machaohtkn, 
Davbt,  Bobibtson,  and  Lindlbt,  and  Sir 
Aethub  Wilson.) 

ATTOBMET-GliirEBAL     FOB      PbINCB     EDWABD 

Island      v.       Attobnet- Genebal      fob 
Canada;   Attobnet-Genebal     fob     New 
Bbunbwigk  v.  Same,  (a.) 
on  appeal  fbom  the  supbkme  coubt  of 

CANADA. 

Lav)  of  Canada — RepretentaUon  of  provineee— 
BeadjuMtment — Number  of  ^nembers  in  pro- 
portion to  population — British  North  America 
Aet  1867,  8.  51. 

The  British  North  America  Aet  1867  (30  A  31 
Viet.  c.  3)  provides  by  sect.  51  thai  the  number 
of  members  for  a  province  may  be  readjusted  in 
the  manner  provided  by  the  Aet,  in  the  proportion 
which  the  population  of  the  province  bears  to 
the  aggregate  population  of  Cantula. 

Held  {ofirming  the  judgment  of  the  court  beUtw), 
that  "  Canada  "  in  the  section  must  be  taken  to 
mean  the  tohole  Dominion  of  Canada,  and  not 
only  the  four  original  provinces  e*isiin(f  at  the 
date  of  the  passing  of  the  Aet ;  and  that  ike 
section  applied  to  the  representatives  of  provinces 
subuquently  incorporated ;  and  UuU  the  repre- 
sentation of  such  provinces  might  be  decreased 
on  a  first  readjustment. 

Appeals  by  special  leave  from  two  judgmente  of 
the  Supreme  Court  of  Canada  upon  qnestiona 
referred  to  them  for  their  opimon  by  Order  in 
Council  under  the  Canadian  Act  (54  &  55  Yiot. 
c.  25). 

The  court,  consisting  of  Tascherean,  G.J., 
Sedgewick,  G-irouard,  Davies,  and  Nesbitt,  JJ. 
in  the  ocxe  of  Prince  Edward  Island,  and  of 
Tasohereau,  C.J.,  Sedgewick,  Girouard,  Davies, 
Mills,  and  Armour,  J  J.  in  the  case  of  New  Brona- 
wick,  answered  both  questions  in  accordance  with 
the  view  put  forward  on  behalf  of  the  Dominion 
of  Canada  and  against  the  contention  of  the  two 
provinces. 

The  facts  and  the  sections  of  the  Act  of  Parlia- 
meut  npon  which  the  question  turned  are  fully 
set  ont  in  the  judgment  of  their  Lordships. 

The  Attorney-General  for  Prince  Edward 
Island  (Peters,  K.C.),  AyletworO^  K.C,  and 
Williams  (all  of  the  Coloniiil  Bar)  appeared  for 
the  Province  of  Prince  Edward  Island^ 

The  Attorney-General  for  New  Brunswick 
(Pogsley,  E.G.  of  the  Colonial  Bar)  and  B.  J. 
Parker  for  the  Province  of  New  Brunswick. 

The  Bolieitor-General  for  Canada  (Lemienx, 
E.C.),  Blake,  E.C.,  Newcombe,  E.C.  (all  of  the 
Colonial  Bar),  and  the  Hon.  F.  Bussell,  who 
appeared  for  the  Dominion  of  Canada,  were  not 
caUed  on  to  address  their  Lordships. 


(•)  BNwrtca  b7  O.  E.  Maldih,  Em|.,  BMttmt  «t  Law. 
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At  the  oondasioa  of  the  argamenta  for  the 
appellants  tbeir  Lordships  took  time  to  consider 
their  jadgme&t 

2fov.4. — Their  Lordships'  jadgment  vas  deli- 
Tered  by 

Sir  Abtbub  Wilson.— These  appeals  have 
been  brought  against  two  decisions  of  the 
ISapreme  Court  ot'  Canada  upon  two  questions 
•referred  to  that  court  for  its  opinion  by  Order  in 
<>oancil  under  the  Canadian  Act  54  &  55  Vict. 
■o.  25.  The  two  questions  have  risen  oat  of  the 
same  occurrences,  though  different  considerations 
■Apply  to  them,  and  the  two  appeals  were  argued 
together.  They  may  conveniently  be  disposed  of 
in  one  judgment.  The  British  North  American 
Act  1867,  B.  3,  empowered  Her  late  Majesty  in 
Council  to  declare  by  proclamation  that,  on  and 
after  a  day  therein  appointed,  not  being  more 
than  six  months  after  the  passing  of  the  Act,  the 
Provinces  of  Canada,  Nova  Scotia,  and  New 
Brunswick  should  form  and  be  oneDominion under 
<the  name  of  Canada ;  and  on  and  after  that  day 
•those  three  provinces  were  to  form  and  be  one 
Dominion  under  that  name  accordingly.  Sect.  4 
•said: 

The  sabiequent  proviaiona  of  this  Act  aball,  nnleaa  it 
IB  otherwise  expressed  or  implied,  oommence  and  have 
•effect  on  and  after  the  Union — that  la  to  aa;,  on  and 
after  the  day  appointed  for  the  Union  taking  effect  in 
the  Qaean'a  proolamation ;  and  in  the  same  proviaiona, 
nnleaa  it  ia  otherwlae  expreaied  or  implied,  the  name 
<anada  ahall  be  taken  to  mean  Canada  aa  oonstitnted 
•onder  this  Act. 

£ect.  5  said : 

Canada  ahall  be  divided  into  fonr  provinoes  named 
Ontaiio,  Qaebeo,  Nova  Sootia,  and  New  Bronawick. 

^ct  8  said: 

In  the  general  cenana  of  the  population  of  Canate 
whieh  ia  hereby  required  to  be  taken  in  the  year  one 
<bonaand  eight  hundred  and  aeventy-one,  and  in  every 
tenth  year  thereafter,  tne  reapaotire  popalations  of  the 
fonr  provinoes  ahall  be  distiogoiahed. 

£ect.  37  said: 

The  Honae  of  Commona  ahall,  snbjeot  to  the  provi- 
aiona ot  thia  Aot,  oonaiat  of  one  hundred  and  aighty-ona 
memberi,  of  wliom  eighty-two  ahall  bs  elected  for 
•Oatatio,  aixty-fira  for  Qaebeo,  nineteen  for  Nova  Sootia, 
and  fifteen  for  New  Brnnawiok. 

£ect.  51  is  as  follows : 

On  the  completion  of  the  oansua  in  the  year  one 
thousand  eight  hundred  and  aeventy-one,  and  of  each 
•ubaeqaent  decennial  oenans,  the  repraaentation  of  the 
foar  provinoes  shall  be  readjuated  by  snoh  anthoiity,  in 
enoh  manner,  and  from  sooh  time  aa  the  Parliament  of 
Canada  from  time  to  time  provides,  aubject  and  aooord- 
iog  to  the  following  rules  -.  (1)  Qaebeo  shall  have  the 
fixed  number  of  aixty-five  membera.  (2)  There  shall  be 
assigned  to  eaoh  of  the  other  provinoea  aaob  a  number 
<of  membera  aa  will  bear  the  aame  proportion  to  the 
number  of  ita  popolation  (ascertained  at  such  cenana) 
as  the  number  aixty-five  beara  to  the  number  of  the 
population  of  Quebec  (ao  aacertained).  (3)  In  the  com- 
putation of  the  number  of  membera  for  a  province  a 
fractional  part  not  exceeding  one-half  of  the  whole 
number  requisite  for  entitling  the  province  to  a  member 
ahall  be  disregarded;  but  a  fractional  part  exceeding 
one-halt  of  tliat  number  shall  be  equivalent  to  the  whole 
number.  (4)  On  anj  anch  readjuatment  the  number  ot 
membera  for  a  province  ahall  not  be  reduced  anleas  the 
j>ropartion  which  the  number  of  the  population  of  the 
provinoe  bore  to  the  nnmber  of  the  aggregate  popula- 


tion of  Canada  at  the  then  last  preceding  readjaatment 
of  the  number  of  membera  for  the  proriacs  ia  ascertained 
at  the  then  lateat  cenana  to  be  diminiahed  by  one 
twentieth  part  or  upwards.  (5)  Saoh  rsadjoatment  shall 
not  take  effect  until  the  termination  of  the  than  existing 
Parliament. 

By  sect.  52  the  number  of  members  of  the 
House  of  Commons  may  be  from  time  to  time 
increased  by  the  Parliament  of  Canada,  provided 
the  proportionate  representation  of  the  provinoes 
pressribed  by  the  Act  is  not  thereby  disturbed. 
Sect.  146  is  as  follows : 

It  shall  ba  lawful  for  the  Queen,  by  and  with  the 
advice  of  Her  Uajeaty'a  moat  honourable  Privy  Council, 
on  addrasaes  from  the  Honaea  of  the  Parliament  of 
Canada,  and  from  the  Houaea  of  the  reapeotiTe  Legia- 
laturea  of  the  Coloniea  or  Provinoea  of  Newfoundland, 
Prince  Edward  Island,  and  British  Columbia,  to  admit 
thoae  colonies  or  provincsa,  or  any  of  them,  into  the 
Union,  and  on  address  from  the  Houaea  of  the  Pulia- 
ment  of  Canada  to  admit  Bapert'a  Land  and  the  North- 
Weatern  Territory,  or  cither  of  them,  into  the  Union,  on 
such  terms  and  oonditions  in  eaoh  oaae  as  are  in  the 
addresaea  expressed,  and  as  the  Queen  thinks  fit  to 
approve,  snbj<)ct  to  the  provisions  of  this  Act ;  and  the 
provisions  of  any  Order  ia  Council  in  that  behalf  shall 
have  effect  aa  if  they  had  been  enacted  by  the  Parlia- 
ment of  the  United  Kingdom  of  Great  Britain  and 
Iceland. 

Canada  in  the  widest  sense  of  the  term  now 
comprises,  in  addition  to  the  four  original  Pro- 
vinces of  Ontario,  Quebec,  Nova  Sootia,  and 
New  Brtmswick,  three  other  Provinoes  which 
have  entered  the  Dominion  at  various  dates  sub- 
sequent to  its  first  formation,  Manitoba,  British 
Columbia,  and  Prince  Edward  Island.  It  also 
comprises  certain  territories  which  have  not 
received  the  organisation  of  provinoes.  It  will  be 
convenient  here  to  notice  briefly  certain  of  the  cir- 
cumstances connected  with  the  admission  of  each 
of  the  new  provinoes  into  the  Dominion,  for  some 
argument  was  based  upon  them.  Manitoba  was 
the  first  of  the  new  provinces,  and  it  was  carved 
out  of  Rupert's  Land  and  the  North-Western 
Territory  referred  to  in  sect  146  of  the  British 
North  America  Act  1867.  An  Order  in  Council, 
based  upon  an  address  as  contemplated  by  that 
section,  was  issued  on  the  24th  June  1870,  by 
which  Rupert's  Land  and  the  North- Western 
Territory  were  made  part  of  the  Dominion  of 
Canada.  In  preparation  for  thia  Order  in 
Council,  at  a  time  when  it  was  expected,  but  had 
not  actually  issued,  the  Canadian  Act  (33  Yict 
c.  3)  was  passed.  It  enacted  that  from  the  time 
when  the  expected  Order  in  Council  should  incor- 
porate Rupert's  Ltnd  and  the  North- Western 
Territory,  there  should  be  carved  out  of  them 
the  Province  of  Manitoba.  It  was  added  by 
sect.  2  that : 

On,  from,  and  after  the  said  day  on  which  the  Order 
of  the  Queen  in  Council  shall  take  effect  as  aforesaid, 
the  provuiona  of  the  Britiah  North  America  Aot  1867, 
shall,  except  those  parts  thereof  which  are  in  terms 
made,  or  by  reatoaable  iatendment  may  be  held  to  be, 
speoially  applicable  to,  or  only  to  affect,  one  or  more, 
bat  not  the  whole  of  the  Provinces  now  composing  the 
Dominion,  and  except  ao  far  as  the  aame  may  be  varied 
by  this  Act,  be  applicable  to  the  Province  of  Ilasitoba, 
in  the  same  way,  and  to  the  like  extent  aa  they  apply 
to  the  several  Provinces  of  Canada,  and  aa  if  the 
Province  ot  Manitoba  had  been  one  of  the  Provinces 
01  iginal'y  united  by  the  said  Act. 


Digitized  by 


Google 


638-Vol.  XCi.] 


THE  LAW  TIMES. 


[Jan.  21,  1905, 


FsiT.  Co.]    Att.-Gen.  Foa  Prinoi!  Edward  Island  v.  Att..Gem.  fos  Canada;  &c.    [Pbit.  Oo, 


And  by  sect.  4  that : 

The  said  prorince  shall  be  repreiented,  in  the  firat 
instaooe,  in  the  Hoase  of  Commona  of  Canada,  by  foar 
membera,  and  for  that  pnrpose  shall  be  divided,  by 
proolamation  of  the  Oorernor-General,  into  foar  elao- 
toral  diatriota,  each  of  which  shall  be  represented  by 
one  member.  Provided,  that  on  the  completion  of  the 
oenana  in  the  year  1881,  and  of  each  deoenaitbl  oensas 
afterwards,  the  repre«entatian  of  the  said  province  ehall 
be  re-adjosted  aooording  to  the  proviBiooB  of  the  fifty- 
first  section  of  the  British  North  America  Act  1867. 

ThiB  Canadian  Act  waB  affirmed  and  fall  validity 
given  to  it  by  the  Imperial  British  North  America 
Act  1871  (34  &  35  Viot.  c.  28).  British  0  olumbia 
was  admitted  into  the  Dominion  by  an  Order  in 
Council  bearing  date  the  16th  May  1871,  which 
was  based  apon  addresses  as  contemplated  by 
sect.  146  of  the  Act  of  1867,  and  embodied  their 
terms.  It  is  only  necessary  to  refer  to  the 
following : 

Seot.  8.  British  Colnmbia  shall  be  entitled  to  be  repre- 
sented in  the  Senate  by  three  members,  and  by  six 
members  in  the  Honoe  of  Commons.  The  representittioa 
to  be  increased  under  the  provisions  of  the  British  North 
America  Act  1867> 

Sect.  10.  The  provisions  of  the  British  North 
America  Aot  1867  shall  (except  those  parta  thereof 
which  are  in  terms  made,  or  by  reasonable  intendment 
may  be  held  to  be,  specially  applicable  to,  and  only 
affeot,  one  and  not  the  whole  of  the  provinces  now 
oomprising  the  Dominion,  and  except  so  far  as  the  same 
may  be  varied  by  this  minute)  be  applioable  to  British 
Colnmbia  in  the  same  way  and  to  the  like  extent  as  tbey 
apply  to  the  other  provinces  of  the  Buminion,  and  as  If 
the  colony  of  British  Columbia  had  been  one  of  the 
provinces  originally  united  by  the  said  Act. 

Prince  Edward  Island  was  made  part  of  the 
Dominion  of  Canada  by  Order  in  Goancil  dated 
the  26th  June  1873,  which,  like  its  predecessor, 
was  based  npon,  and  embodied  the  terms  of,  the 
addresses  contemplated  by  the  statute.  It  is 
only  necessary  to  notice  one  clause  ( 12) : 

That  the  popnlation  of  Prince  Edward  Island  having 
been  increased  by  fifteen  tbonsand  or  upwards  since  the 
year  1861,  the  Island  shall  be  represented  in  the  Honse 
of  Commons  of  Canada  by  six  members ;  the  representa- 
tion to  be  adjusted  from  time  to  time  under  the  pro- 
visions of  the  British  North  America  Aot  1867. 

With  regard  to  the  territories  not  included 
in  provinces  it  is  sufficient  to  say  that  the 
Imperial  British  North  America  Act  1886 
(49  &  50  Vict.  c.  35),  gave  full  power  to  the  Cana- 
dian Legislature  to  provide  for  the  Parliamentary 
representation  of  territories,  and  Acts  of  the 
Canadian  Legislature  have  from  time  to  time 
conferred  npon  the  inhabitants  of  the  territories 
rights  of  representation  in  the  Dominion  Parlia- 
ment on  a  more  liberal  scale,  it  was  stated,  than 
wonld  result  from  a  strict  application  of  the 
usual  rule  of  proportion.  In  1871,  and  in  each 
tenth  year  from  that  time,  a  census  of  the 
Dominion  has  been  taken  in  accordance  with 
sect.  8  of  the  British  North  America  Act  1867. 
And  each  such  ccnsas  has  be^n  followed  by  an 
Act  of  the  Dominion  Parliameut  to  readjust  the 
representation  of  the  provinces,  in  conformity 
with  the  results  disclosed  by  the  census,  accord- 
ing to  the  principles  em  bo^ed  in  sect.  51.  Such 
a  census  was  taken  in  1901,  and  in  1903  followed 
the  Act  readjusting  representation.  That  Act  as 
passed  reduced  the  number  of  representatives  in 
the  House  of  Commons  of  certain  of  the  pro- 


vinces of  the  Dominion,  of  which  it  is  only  neces- 
sary to  mention  New  Brunswick,  whose  membera 
were  reduced  in  number  from  fourteen  to- 
thirteen,  and  Prince  Edward  Island,  whose- 
members  fell  from  fire  to  four.  Eacti  of  these- 
provinces  objected  to  the  principles  npon  which- 
the  readjustment  had  been  carried  out,  and  with 
respect  to  each  of  these  provinces  a  question  was- 
submitted  by  Order  of  the  Governor- General  iib 
Council  for  the  opinion  of  the  Supreme  Court. 
New  Brunswick  was  one  of  the  four  original  pro- 
vinces of  the  Dominion,  and  in  her  case  tber» 
could  be  no  doubt  of  the  applicability  of  sect.  51 
of  the  Act  of  1867  ;  the  only  doubt  saggested  was- 
as  to  its  construction.  The  question  submitted, 
was  this :  "  In  determining  the  number  of  repre- 
sentatives in  the  House  of  Commons  to  which. 
.  .  <  New  Bruswick  ...  is  entitled  after- 
each  decennial  census,  should  the  words  '  aggre- 
gate population  of  Canada'  in  sub-sect.  4  of 
sect.  51  of  the  British  North  America  Act  1867,. 
be  construed  as  meaning  the  population  of  the 
four  original  provinces  of  Canada,  or  as  meaning 
the  whole  popnlation  of  Cinada,  including  that  of 
provinces  which  have  been  admitted  to  the  Con- 
federation subsequent  to  the  passage  of  the  British 
North  America  Act  ?  "  Prince  Edward  Island 
was  not  one  of  the  four  original  provinces ;  but 
was  incorporated  in  the  Dominion  in  1873  on 
terms  which  have  been  suffiuienily  noticed.  On. 
ber  behalf  considerations  were  raised  of  a  some- 
what different  character  from  those  in  the  case  of 
New  Brunswick.  The  question  snbmittud  to  the- 
Supreme  Court  in  the  case  of  Prince  Edward 
Island  was  this :  "  Although  the  population  of 
Prince  Edward  Island,  as  ascertained  at  the  oensus- 
of  1901,  if  divided  by  the  unit  of  representation, 
ascertained  by  dividinf^  the  number  of  sixty-fivfr 
into  the  population  of  Quebec,  is  not  sufficient  to- 
give  six  members  in  the  Honse  of  Commons  of 
Canada  to  that  province,  is  the  representation  of 
Prince  Edward  Island  in  the  House  of  Commons, 
of  Canada  liable  under  the  British  North  America. 
Act  1867  and  amendments  thereto,  and  the  Terms, 
of  Union  of  1873  under  which  that  province, 
entered  Confederation,  to  be  reduced  below  six, 
the  number  granted  to  that  province  by  the  said. 
Terms  of  Union  of  1873  ?  "  The  case  relating  to 
New  Brunswick  was  the  first  to  come  befora  the 
Supreme  Court,  and  in  that  case  the  learned  j  ndges- 
answered  the  question  laid  before  them  to  the 
effect  that  "  the  words  '  aggregate  popnlation  of 
Canada '  in  sub-sect.  4  of  sect.  51  of  the  British 
North  America  Act  1867  should  be  construed  as- 
meaning  the  whole  popnlation  of  Canada,  in- 
cluding that  of  the  provinces  which  have  been 
admitted  to  the  Confederation  subsequent  to  the 
passage  of  the  British  North  America  Act." 
And  they  gave  full  reasons  for  their  conclusion. 
The  case  of  Pi-ince  Edward  Island  afterwards- 
came  before  the  court,  and  in  that  case  the 
learned  judges  after  argument,  and  for  reasons- 
fully  stated  by  them,  answered  the  question 
submitted  to  them  in  the  affirmative.  The  appeals 
now  before  their  Lordships  are  against  these  two 
decisions.  The  appeal  of  Prince  Edward  Island 
was  filed  first,  and  the  learned  counsel  for  that 
province  was  the  first  to  be  heard  before  their 
Lordships.  But  it  will  be  more  convenient  to 
deal  with  the  cases  in  the  order  in  which  they 
came  before  the  Supreme  Court,  and  to  consider 
that  of  New  Brunswick  first.    The  scheme  of 
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«ect.  51  is  dear  and   simple.     In  directing  a 
readjustment  of  representation  after   each    de- 
•oennial  census,  it  provides  tliat  Quebec  is  to  have 
-a  fixed  number  of  sixty.five  representatives,  and 
that  each    of  the    other   provinces    is  to  have 
■assigned  to  it  a  number  of  representatives  bearing 
the  same  proportion  to  its  population  as  sizty- 
■five  bears  to  that  of  Quebec.    This  is  the  enact- 
«nent  hj  virtue  of  which  the  number  of  repre- 
sentatives of  any  province  can  be  increased  or 
'diminished,   and  this   is  the    enactment    which 
furnishes  the  rule  for  such  a  change.    Nor  is 
there  any  dispute  that  upon  the  principle  so  laid 
•down  taken  by  itself  the  reduction  in  the  number 
■of  representatives  of  New  Brunswick  was  right. 
The  question  arises  upon  sab-sect.  4,  a  sub-section 
which  introduces  a    restriction  or  qualification 
'Upon  what  has  gone  before,  by  saying  that  on 
«ny  re-adjustment  the  number  of  members  for  a 
province  shall  not  be  reduced  unless  the  pro- 
jwrtion  which  the  number  of  the  population  of 
the  province  bore  to  the  number  of  the  aggregate 
population  of  Canada  at  the  last  preceding  re- 
adjustment is  ascertained  to  be  diminished  by 
■one-twentieth  part  or  upwards.    And  the  point 
is  as  to  the  meaning  of  the  words  "  the  aggregate 
population  of  Camtda."     By  sect.  4  Canada  is 
•denned   as    meaning   "unless    it    is    otherwise 
•expressed  or  implied    .    .    .    Canada  as  consti- 
tuted under  this  Act."     Under  the  scheme  of 
the  Act  the  Dominion  was  not  constituted  by  the 
immediate    operation    of    the    Act  itself.     The 
territory    included    in    the    four    original    pro- 
vinces was  incorporated  by  proclamation  issued 
qinder  the  authority  of  sect.  3.      The  territory 
included  in  the  provinces  snbseqnently   incor- 
porated   was    admitted    by    Orders  in  Council 
issued    nnder    sect   14^.     In    their    Lordships' 
■opinion  all  these  provinces  equally  form  part  of 
■Canada  as  constituted  under  the  Act.    The  con- 
•tentions  raised  on  behalf  of    New    Brunswick 
were  these :  First,  it  was  said  that  in  sub-sect.  4 
■of  sect.  51  Canada  means  only  the  four  original 
provinces.    This  contention  seems  to  their  Lord- 
ships inconsistent  with  sect.  4.    It  was  next  said 
that  Canada  in  sub- sect.  4  of  sect.  51  could  at 
most  only  apply  to  such  provinces  as  were  in  the 
fullest  sense  themselves  governed  by  that  section, 
and  that  by  reason  of  the  terms  of  incorporation 
Already  cited,  this  was  not  the  case  with  regard 
to  each  of  the  three  provinces  admitted  since  the 
original  formation  of  the  Dominion.   Whatever  be 
the  case  with  regard  to  the  latter  part  of  this  con- 
tention, it  seem  s  clear  that  the  provinces  in  question 
■form  part  of  Canada  as  constituted  under  the  Act. 
Lastly,  it   was   contended   that   the  territories 
«honld  be  excluded  in  estimating  the  aggregate 
population  of  Canada  nnder  sub-sect.  4.     It  is 
^nbtful,  however,   whether  this  point  properly 
arises  on  the  question  submitted  to  tbe  Supreme 
'Court.    It  was  not  suggested  that  the  exclusion 
'Ot    the  territories   from    the    calculation    could 
have  effected  tbe  result  of  the  readjustment,  and 
the  Supreme  Court  has  rightly  not  dealt  with  this 
matter.    For  these  reasons  their  Lordships  agree 
with  tbe  learned  judges  of  the  Supreme  Court  in 
the  case  of  New  Brunswick.    The  case  put  for- 
ward on  behalf  of  Prince  Edward  Island  was  some- 
what wider  in  ite  scope.    It  was  suggested  that 
«ect.  51  applies  only  to  the  distribution  of  repre- 
sentatives between  the  fonr  original  provinces. 
But  the  terms  on  which  Prince  Edward  Island 


was   incorporated   expressly    declared    that   its 
representation  was   "  to  be  readjusted  from  time 
to  time  under  the  provisions  of  the  British  North 
America  Act  1867."    It  was  further  argued  that 
supposing  sect.  51  to  apply  to  Prince  Edward 
Island,  still  it  was  not  liable  to  have  the  number 
of  its  representatives   reduced  in  1903  for  the 
following  reasons:    That  bv  the  terms  of  sub- 
sect  4  there  could  be  no  reduction  on  any  decen- 
nial adjustment  unless  there  was  a  prerious  read- 
justment to  afford  a  comparison,  so  that  for  any 
province  the  first  readjustment  could  not  enteil  a 
redaction,  though  it  might  permit  of  an  increase, 
that  there  was  no  readjustment  for  any  province 
unless  ite  representation  was  altered,  and  that 
therefore  by  the  combined  operation  of  sect.  51 
and  of  the  terms  on  which  Prince  Edward  Island 
entered    the    confederation,    ite    representetion 
could  not  be  reduced  unless  it  had  been  previously 
increased.    This  argument   assumes  that    there 
has  been  no  readjustment  for  any  province  unless 
there  has  been  alteration.    Their  Lordships  think 
this    is   to   give   too  narrow    a  meaning  to  the 
word.    In  their  opinion,  when  as  the  result  of  a 
census  the  representation  of  the  provinces  is  re- 
considered and  the  necessary  changes,   if  any, 
made  to  bring  it  into  harmony  with  the  resulte  of 
the  census,  that  is   a  readjustment  within  the 
meaning  of  sub-sect.  4,  whether  there  be  or  be 
not  any  change  in  the  case  of  any  particular  pro- 
vince.   Their  Lordships  therefore  think  that  the 
answer  of  the  Supreme   Court  to  the  question 
submitted  to  it  was  correct.    Their  Lordships  will 
humbly  advise  His  Majesty  that  each  of  these 
appeals  should  be  dismissed.    There  will  be  no 
order  as  to  costo. 

Solicitors  for  the  Attorney- General  for  Primce 
Edward  Island,  appellant,  Blake  and  Beddeti. 

Solicitors  for  the  Attorney- Greneral  for  New 
Brunswick,  appellant.  Field,  Emery,  Botcoe,  and 
Medley. 

Solicitors  for  the  respondent,  Charlee  Bu$$eU 
and  Co. 


Sxc^tmt  Cmtrt  oi  '^rMc^vxt 


COURT    OF   APPEAL. 

Saturday,  Aug.  6, 1904. 

(Before  Collins,  M.B.,  Stiblino  and 
Mathbw,  L.J  J.) 

Lbadbktteb  v.  Bobougr  of  St. 
Mabtlkbonb.  (a) 
appeal  fbok  the  king's  bench  uitision. 
Loridon  —  Buildingi  —  Party    leaU  —  Differenees 
between    "  building    oumer "    and    "  adjoining 
owner" — Arbitratwn  under   London  Building 
Act  1894 — Juriadietion  of  arbitratorS'^Award 
that  "  adjoining  owner "  might  raite  the  party 
waU  at  any  ftUure  time — London  BuUding  Act 
1894  (57  &  58  Viet.  e.  cexiii.),  u.  88-91. 

In  1902  the  tenant  of  a  house  in  London,  of  which 
the  plaintiff  woe  the  freeholder,  wa$  proposing  to 
exercise  his  rights  as  building  owner,  under  the 
London  Building  Act  1894,  in  resped  of  a  party 
structure,  and  to  alter  or  rebuild  a  party  waU. 

(•)  Btported  b;  J.  H.  Wiluams,  Eaq.,  Burrlitwat-lAWi 
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He  gave  notice  under  the  Act  to  the  defendants, 
the  adjoining  oumen,  of  the  proposed  work,  and 
they  by  notice  required  him  to  do  certain  things 
for  their  convenience. 

Thedifferences  thereupon  ariiiug  hetweenthe  parties 
were  referred  to  arbitration  under  sect.  91  of  the 
Act,  and  an  award  teas  made  by  which,  after 
dealing  loith  other  matters,  it  was  awarded  that 
the  d^endants  should  "  have  the  right  at  any 
time,  with  or  without  notice,  to  raise  the  party 
wall,  as  they  may  desire." 

In  1904  the  defendants  proposed  to  raise  the  party 
waU,  which  had  been  built  in  1902,  without 
giving  any  notice  to  the  plaintiff  or  tahing  any 
steps  under  the  Act,  relying  on  the  provisions  of 
the  award.  The  plaintiff  brought  this  action  to 
restrain  them  from  so  doing. 

Held  (dismissing  thr  appeal),  that  the  auiard,  so 
far  as  it  purported  to-  give  the  defendants  the 
right  to  raise  the  party  wall,  was  made  without 
jurisdiction  and  was  of  no  effect,  and  that  the 
defendants  could  not  interfere  unth  the  party  wall 
vnthout  giving  notice  as  building  owners  under 
the  provisions  of  the  London  Building  Act  189i, 

AppeaIi  of  the  defendants  from  an  order  of 
Phillimore,  J.,  at  chambers,  granting  an  mter> 
locntory  injonofcion. 

The  plaintiff  broaght  this  aotion  claiming  an 
iDJanction  restraining  tbe  defendants  from  inter- 
fering tvith  a  party  wall  between  his  house  and 
tbe  defendants'^ honae. 

In  1902  the  plaintiff  was  tbe  freeholder  of 
No.  33,  Jobn-street,  Edgware-road,  in  London, 
and  one  Eccleston  was  in  possession  nnder  a 
bnilding  agreement  made  between  bim  and  the 
plaintiff ;  the  defendants  were  the  owners  of  tbe 
adjoining  honse,  No.  34. 

Eccleston  was  propoaing,  in  parsnanoe  cf  his 
agreement  with  tbe  plaintiff,  tu  rebuild  No.  33, 
and  for  that  pnrpose  to  exercise  his  rights  as  a 
building  owner,  under  the  London  Building  Act 
1894,  and  to  pnll  down  and  rebuild  a  party  wall 
between  tbe  two  houses. 

In  accordance  with  the  provisions  of  the  Act, 
Eccleston  served  on  tbe  defendants  a  notice  of 
the_  proposed  work ;  and  the  defendants  gave  him 
notice  under  the  Act  requiring  him  to  do  certain 
things  for  their  convenience. 

The  differences  thereupon  arising  between  tbe 
parties  were  referred  to  aibitration  under  sect.  91 
of  the  Act. 

The  London  Bnilding  Act  1894  (57  &  58  Vict 
o.  ccziiL)  provides  : 

Seot.  89.  (1)  Wtera  a  bnildio^  owner  proposes  to 
eztrciae  any  of  the  foreguio^rifihta  wiih  reipeot  to  party 
stmotnrea  the  adjoi..iD{r  owuer  mi.;  b;  so'ioe  require  tbs 
boiUing  owner  to  build  on  any  tnch  party  gtructare 
enoh  obimney  coping*,  jimbs,  or  breuta  or  floes,  or 
tnoh  piers  or  reo«BMS  or  any  othtr  like  works  ag  may 
fairly  be  required  for  the  coavenienoe  of  snob  adjoining 
owner,  and  may  be  speoi&ed  in  tbe  notice,  and  it  aball 
be  the  duty  of  the  building  owner  to  oomply  with  enoh 
requisition  in  all  oases  where  ttie  execution  of  the 
required  worka  will  not  be  iainriona  to  tbe  bnilding 
owner  or  oause  to  him  nnneoessary  inoonvenienoe  or 
unnecessary  delay  in  the  exerdae  of  his  right.  Any 
diflerenoe  that  ariBsa  between  a  bnilling  owner  and 
adjoining  owner  in  respect  of  the  exeontioa  of  any  anoh 
works  shall  be  determined  in  manner  in  which  diSerenosa 
between  bnilding  owners  and  adjoining  owners  are  here- 
inafter direjted  to  be  determined. 


Seot  90.  (1)  A  bnilding  owner  shall  not,  exoapt  with 
the  consent  in  writing  of  the  ajjoiniog  owner  and  of  the- 
adjoining  ooonpisrs  ,  .  .  exercise  any  of  his  righta- 
nndar  tbia  Act  in  respect  of  any  party  fenoe  wall  unleav 
at  least  one  month  or  exeroiae  any  of  hia  righta  under 
the  Act  in  relation  to  any  party  wall  or  party  strnotnra 
oihsr  than  a  party  fence  wall  nuleaa  at  leaat  two  months 
before  doing  ao  he  haa  served  on  the  adjoining  owner  a 
ptrty  wall  or  party  stmoture  notioe  stating  the  nature 
and  partioalars  of  the  proposed  work  and  the  time  at 
which  tbe  work  is  proposed  to  be  oommenoed,  (5) 
Within  one  month  after  receipt  of  such  notice  tbft 
adjoining  owner  may  serve  on  tbe  bnilding  owner  a 
notice  requiring  him  to  build  on  any  such  party  atma- 
ture  any  works  to  the  constmction  of  which  he  is  here- 
iabofore  decUred  to  be  entitled.  (7)  If  either  owner  do 
not  within  fourteen  days  after  the  sereioe  on  him  of  any 
notioe  express  his  consent  thereto,  he  shall  be  oon- 
(ider?d  as  having  dissented  therefrom,  and  thereupon  a. 
difFerenoa  shall  be  deemed  to  have  arisen  between  tb» 
bu  Iding  owner  and  the  adjoining  owner. 

Seot.  91.  (1)  la  all  oasea  not  specitUy  provided  for 
by  thia  Act,  where  a  difference  ariaea  beiwtea  ^  build- 
ing owner  and  adjoining  owner  in  respect  of  any  matter 
arising  with  referenos  to  any  work  to  which  any  notioe 
g  van  under  this  part  of  tbe  Act  relates,  uileaa  both 
{artiea  concur  in  the  appointment  of  oneaurveyor,  they 
shall  each  appoint  a  surveyor,  and  the  two  sntveyors 
so  appointed  shall  select  a  third  anrveyor,  and  auch  one 
surveyor  or  three  surveyors  or  any  two  of  them  shall 
settle  any  matter  from  time  t>  time  doting  the  continuinc» 
of  any  wcrk  to  which  the  notice  relates  in  diapnto 
between  such  building  owner  and  adjoining  owo«r„ 
with  power  by  hia  or  their  award  to  determine  the 
right  to  do,  and  the  time  and  manner  of  doing  any  work, 
and  generally  any  other  matter  arising  out  of,  or 
incidental  to,  such  d  fferanci. 

On  the  14th  June  1902  two  ot  the  thred' 
surveyors  made  their  award  as  follows : 

1.  That  the  bonding  owner  has  the  right  to  pu)^ 
down  the  wall  between  the  No.  33  and  31  Joho-street 
between  the  points  A  and  B  on  the  plan  hereto  attached^ 
and  to  reboild  the  aame  as  ahewu  on  aection  plan  by  reir 
tint  SH  set  out  in  clause  2  hereof. 

2.  The  brickwork  throughout  is  to  be  in  bard  atoolc 
or  other  approved  brioks  built  in  lime  mortar,  with  all 
necessary  toothings,  obasea,  fluea  (parged  and  oored), 
firep'aoe  openings  and  asphalte  damp  course,  to  tho 
satisfaction  of  the  reapeotire  snrveyora.  The  concrete 
ahown  to  be  Poitland  cement  (and  if  neceasary  carried 
down  to  such  greater  depth  aa  will  aecure  a  sound 
foundation  at  a  price  to  be  agreed  upon  hereafter).  Thee 
top  of  tte  wall  to  be  protected  with  Portland  oemene 
trowelled  to  a  smooth  face. 

3.  The  portion  of  such  wall  from  B  to  C  may  be* 
raised  5ft.  by  tbe  building  owner. 

4.  Tbs  building  owner  shall  pnll  down  and  clear 
away  the  building  known  ai  No.  3^  John-street  up  to- 
iha  Eist  face  of  the  party  wall  between  No.  34  and  35. 
and  from  the  front  wall  back  to  a  line  east  and  weat 
from  point  B  ;  he  shall  alao  shore  up  the  said  party  wall 
between  No.  31  and  35  and  any  otber  work  affected  by. 
the  herein  mentioned  works  and  make  good  any  damages- 
consequent  upon  the  same. 

5.  The  wall  shown  on  plan  from  O  northward  shall 
remain  tbe  property  of  the  adjoining  owners. 

6.  The  adjoining  owners  shall  pay  to  tbe  bnilding 
owner  the  sam  of  95(.  10«.  6d.,  in  full  settlement  of  all. 
claims  from  the  building  owner  in  reapeot  of  any  workr- 
herein  agreed  to  be  done,  in  two  payments  as  follows  ^ 
When  the  wa'l  ii  completed  up  to  point  F  tbe  sum  of 
471.  158.  3i.  and  tbe  balance  when  the  wall  is  completed 
up  to  the  top  at  G  along  its  entire  length. 

7.  The  adjoining  owners  shall  have  the  right  at  anjr 
time,  with  or  without  notice,  to  raise  the  wall  from  A  ta 
C  as  t>.ey  may  desire. 
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8.  That  the  herein  mentioned  works  bs  oommenoed 
forthwith  and  oontinnoaaly  proceeded  with  with  all 
reaaonable  dispatch  until  completion,  and  that  the 
building  owner  shall  leave  a  Becure  and  sufficient 
lioarding  8ft.  high  along  the  frontage  of  No.  31  John- 
«trMt. 

Eocleaton  oomplefced  his  buildintc  operations  in 
1902,  and  he  obtained  a  lease  ot  No.  33  from  the 
plaintiff  in  pursuance  of  the  bailding  agreement ; 
hnt  he  sabsequently  surrendered  the  lease  to  the 
plaintiff. 

In  1904  the  defendants  proposed  to  alter  or  re- 
i>aild  th«ir  premises,  No.  34  John-street,  and  for 
that  purpose  to  raise  the  party  wall  between  No. 
33  and  34  to  a  considerably  greater  height.  Thejr 
claimed  the  right  to  do  this  under  the  provisions 
of  the  award  made  in  1902  without  giving  any 
notice  to  the  plaintiff  under  sect.  90  of  the 
Lcmdon  Bnildbg  Act  1894. 

The  plaintiff  brought  this  action,  and  applied 
to  the  padge  at  chambers  for  an  interlocutory 
injunction  restraining  the  defendants  from 
interfering  with  the  pwty  wall,  and  Fhillimore,  J 
granted  an  injunction  restruning  the  dflfendants 
until  the  trial  of  the  action. 

The  defendants  appealed. 

English  Harrison,  K.O.,  and  O.  A.  Scott  for 
the  appellants. — The  order  of  the  learned  judge 
was  wrong,  and  the  injunction  ought  not  to  have 
leoA  granted.  When  Eccleston  was  proceeding 
to  exercise  bis  rights  as  building  owner  in  190S 
<the  defendants  as  adjoining  owners  gave  him 
notice  requiring  certain  things  to  be  done  under 
«eot.  89.  The  differences  thereupon  arising 
between  the  parties  were  referred  to  arbitration 
under  the  Act,  and  an  award  was  made.  The 
.arbitrators  had  jurisdiction  to  decide  that  the 
.defendants  should  have  the  future  right  to  raise 
the  puiy  wall,  for  under  sect.  91  (i)  they  have 
power  "  to  determine  the  right  to  do  and  the  time 
.and  manner  of  doing  any  work  and  generally 
any  other  matter  arising  out  of  or  incidental  to 
such  difference."  By  the  award  the  defendants 
were  directed  to  pay  the  then  building  owner  the 
.sum  of  95i,  in  respect  of  the  work  done  for  their 
convenience,  and  they  paid  that  sum,  which  must 
l>e  taken  to  include  payment  for  the  right  there- 
after to  raise  the  party  wall.  The  relation  of 
bnilcUng  owner  and  adjoining  owner  which  was 
then  brought  into  existence  between  the  parties 
still  continues,  and  the  defendants  can  do  what 
they  propose  to  do,  and  any  dispute  which  may 
arise  must  be  referred  to  the  same  tribunal  as 
"before.  The  relation  between  the  parties  remains 
as  it  was  before,  and  the  defendants  do  not  now 
become  building  ownflrs ;  therefore  it  is  not  neoes- 
isary  for  them  to  give  notice  to  the  plaintiff  under 
sect.  90.  All  the  rights  with  regard  to  this  party 
wall  were  adjusted  by  the  award  in  1902. 
Further,  iha  defendants  have  the  right  to  make 
this  use  of  this  party  wall  under  the  provisions  of 
sect.  95  (2),  whioh  provide  that  if  an  adjoining 
owner,  when  a  party  wall  has  been  altered  by  a 
'building  owner,  makes  a  greater  use  thereof  than 
lie  made  before  the  alteration,  he  shall  pay  a  due 
proportion  of  the  expenses  whioh  were  incurred 
by  the  building  owner. 

Eldon  Bankes,  E.C.  and  A.  H.  Poyser  for  the 
respondent. — The  decision  ot  the  learned  judge 
was  right,  and  no  other  oonstruotion  of  the  statute 
.is  possible.     The  plaintiff  is  the  freeholder  of 


No.  33,  and  Eccleston  was  merely  tenant ;  and  the 
pltuntiff  cannot  be  bound  by  the  award  formerly 
made  between  the  defendants  and  Eccleston.  The 
arbitrators  in  1902  bad  no  jarisdiction  to  decide 
in  any  way  as  to  the  future  right  to  build  of  the 
defendants ;  they  had  jurisdiction  only  to  deter- 
mine the  disputes  arising  between  the  parties 
with  regard  to  the  work  proposed  to  be 
done  by  Eccleston  and  the  notice  given  to 
him  by  them.  "  The  arbitrdtora  have  no  juris* 
diction  whatever  to  decide  anything  beyond 
the  dispute  which  is  so  submitted  to  them 
by  virtue  of  the  statute,"  as  was  sud  by 
Collins.  M.B.  in  Be  Stone  and  Hastie  (89  L.  T. 
Bep.  353 ;  (1903)  2  K.  B.  463).  The  arbitrators 
clearly  had  no  jurisdiction  to  decide  that  the 
defendanto  should  have  the  right  to  raise  the 
party  wall  in    the    future,    and    therefore   the 

flaintiff  is  not  bound  by  that  part  of  the  award, 
f  the  defendante  propose  to  raise  this  party 
wall,  they  become  themselves  "  building  owners," 
and  cannot  proceed  until  they  have  given  the 
proper  statutory  notice  to  the  adjoining  owner, 
the  plaintiff.  When  that  notice  has  been  given, 
then,  and  not  till  then,  any  dispute  between  the 
parties  arising  out  of  the  work  proposed  to  be 
done  by  the  defendanto  can  be  settled  by  arbitra- 
tion under  the  Act.  The  defendante  are  now 
bnilding  owners,  and  the  pluntiff  is  the  adjoining 
owner,  and  there  has  never  been  any  arbitration 
between  them  in  that  relation.  Until  the  defen- 
dants have  given  the  statutory  notice  as  biulding 
owners  to  the  plaintiff,  and  the  differences 
between  them  have  been  determined  by  arbitra- 
tion, the  plaintiff  is  entitled  toprevent  them  from 
interfering  with  the  party  walL 

English  Harrison,  E.G.  replied. 


a    appeal    by    the 
of  PL 


Collins,  M.E. — This  is  an 
defendante  from  the  decision  of  Phillimore,  J., 
who,  at  the  instance  of  the  plaintiff,  the  owner  of 
an  adjoining  house,  granted  an  interlocntoiT 
injunction  restraining  the  defendante  from  build- 
ing on  a  party  wall.  The  law  dealing  with  the 
righte  of  adjoining  owners  of  houses  in  London 
is  now  settled  by  the  code  contained  in  the 
London  Building  Act  1894.  We  have  had 
occasion  to  go  minutely  through  those  provisions 
of  that  Act  in  Be  Stone  and  Hastie  (89  L.  T.  Bep. 
353 ;  (1903)  2  E.  B.  463)  in  this  court  not  long 
since,  and  therefore  it  is  not  necessary  now  to  go 
agun  elaborately  through  them.  The  dispute 
between  the  parties  arises  thus :  The  corporation 
of  Marylebone  were  desirous  of  bnilding  a  very 
substantial  house  adjoining  a  house  which  was 
built  in  1902  by  one  Eccleston,  and  of  which  the 
plaintiffs  are  the  freeholders.  When  Eccleston 
was  about  to  build  that  adjoining  house  the 
corporation  of  Msrylebone  took  steps  to  protect 
their  righte  as  adjoining  owners,  and  the  dis- 

Eutes  and  differences  between  them  and  Eccleston 
ad  to  be  settled  by  arbitration  in  accordance 
with  the  provisions  of  secte.  89  and  90  of  the  Act. 
That  arbitration  took  place.  What  the  arbi- 
trators had  to  decide  between  the  parties  was  how 
far  the  adjoining  owners  were  justified  in  the 
requisitions  which  they  had  made  upon  the  build- 
ing owner,  Eccleston.  That  the  arbitrators  did. 
But  by  their  award  thev  purported  to  do  more 
than  tnat,  for  they  awarded  that,  "  the  adjoining 
owners  shall  have  the  right  at  anv  time,  with  or 
withont  notice,  to  raise  the  wall  &om  A  to  C  aa 
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tbe7  desire."    That  is,  they  purported  oot  only 
to  decide  what  the  adjoining  owners  were  ander 
sect.  89  entitled  to  have  done,  but   also  to  deal 
with  the  relations  of  the  parties  to  the  party  wall 
afterwards,  and  the  right  of  the  adjoining  owners 
to  bnild  thereon.    Mow  the  time  has  come  when 
the  then  adjoining  owners  desire  to  build  on  that 
party  wall.    The  freeholder  of  the  other  house 
says  that  if  those  adjoining  owners  are  going  to 
bnild  on  that  party  waU  they  must  first  put  in  force 
the  machinery  of  the  Act  as  "  building  owners," 
and    give   notice    nnder   sect.  90.    The  defen- 
dants  contend    that  they   are   not   bound    to 
do  that  because  of  the  right  conferred  on  them 
by  the  prerions  award.    That  is  the  point  which 
is  raised  between  the  parties.    Fhillimore,  J.  has 
held  that,  the  award  baring  been  made  under 
the  statute,  it  could  not  confer  on  the  adjoining 
owners  the  right  to  build  upon  the  party  waU 
after  it  was  built,  but  that  it  could  pnly  decide  as 
to  the  building  of  the  wall  at  that  time  by  the 
building  owner,  and  could  not  be  binding  as  to 
anything  more  than  that.    Mow,  when  the  then 
adjoining    owners    are    themselves    desirous    of 
Itmlding,  it    seems    to    me    that    they    become 
"building  owners"  themselves.    The  definition 
of  "building  owner"  is  to  be  found  in  sect.  5 
(31)  of  the  Act,  and  is  as  follows :  "  The  ezpres- 
sion   '  building  owner '   means  such  one  of   the 
owners  of  adjoining  land  as  is  desirous  of  build- 
ing, or  such   one  of   the  owners    of  buildings, 
storeys,  or  rooms,  separated  from  one  another  oy 
.a  party  wall  or  party  struotore  as  does,  or  is 
desirous  of  doing,  a  work  affecting  that  party  wtdl 
or  party  structure."    Therefore,  when  the  defen- 
dants determined  to  carry  this  party  wall  to  a 
greater  height  than  it  stood  before,  it  seems  to 
me  that  they  became  building  owners  within  the 
definition  which  I  have  read.    When  the  build- 
ing owners  wish  to  exercise  any  of  their  rights 
nnder  the  Act,  they  then  come  tinder  the  same 
obligations  as  the  original  building   owner  was 
previously  under,  which  are  expressed  in  sect.  89 
of  the  Act — that  is,  they  oome  nnder  the  part  of 
the  code  which  is  applicable  to  building  owners. 
Then   sect.  90   deals  with  the  obligations  of  a 
building  owner,  and  provides  that  before  exer- 
cising any  of  his  rights  he  must  give  notice  to 
the  adjoining  owner,  and  contains  other  provi- 
sions for  safeguarding  the  rights  of  the  adjoining 
owner  when  the   building   owner   proceeds   to 
execute  the  works  which  he  intends  to  do.    The 
plaintiff  now  says  that  he  is  entitled  to  notice 
from  the  defendants  under  sect.  90,  and  to  the 
protection  provided  by  that  section.    Then  comes 
sect.  91,   which  the  defendants   contend   gave 
jurisdiction  to  the  original  arbitrators  to   deal 
with  what  was  to  be  done  after  the  party  wall 
was  built.     That  section  prorides  that,  "  in  all 
cases  not  specially  provided  for  by  this  Act  where 
a  difference  arises  between  a  building  owner  and 
adjoining  owner  in  respect  of  any  matter  arising 
with  reference  to  any  work  to  which  any  notice 
given  under  this  part  of  this  Act  shall  relate," 
surveyors  shall  be  appointed, "  who  shall  settle  any 
matter  from  time  to  time  during  the  continuance 
of  any  work  to  which  the  notice  relates  in  dispute 
between  such  building  and  adjoining  owner,  with 
power  by  his  or  their  award  to  determine  the  right 
to  do,  and  the  time  and  manner  of  doing,  any 
work,  and  generally  any  other  matter  arising  out 
of  or  incidental  to  such  difference."    The  obser- 


vation at  once  to  be  made  upon  that  section  is  that 
it  is  expressly  limited  to  matters  arising  witk 
reference  to  work  comprised  in  the  notice  already 
referred  to.  It  does  not  give  jurisdiction  to  deiu' 
with  all  matters,  but  only  wiUi  matters  to  which 
the  notice  relates,  or  which  are  incidental,  whick 
cannot  be  intended  to  oust  the  jorisdiotion  of  new 
arbitrators  when  the  then  adjoining  owner  after- 
wards turns  himself  into  a  building  owner.  All 
these  provisions  of  the  Act  negative  the  conten- 
tion of  the  defendants  that,  when  the  jurisdiotion 
of  the  arbitrators  is  once  let  in,  they  can  deal  witb 
everything  that  is  to  be  done  afterwards  when  the- 
then  adjoining  owner  may  wish  to  do  work  him- 
self. That  is  not  so.  The  former  adjoining 
owner  in  that  case  becomes  a  building  owner, 
and  a  fresh  tribunal  has  to  decide  between  hink 
and  the  adjoining  owner.  The  result  is  that  the 
attempt  of  the  arbitrators  in  this  case  to  assunie- 
to  decide  as  to  future  works  was  in  excess  of  their 

i'nrisdiction  snd  is  of  no  effect  The  defendant» 
lave  also  relied  upon  the  provisions  of  the  last- 
olanse  of  sect.  95,  which  provides  that,  "  if  at  any 
time  the  adjoining  owner  make  use  of  any  wuty 
structure  or  external  wall  ...  raised  or 
underpinned  as  aforesaid,  or  of  any  party  fence  wall 
palled  down  and  built  as  a  psj^y  wiaJl  beyond 
the  use  made  by  him  before  the  alteration,  there 
shall  be  borne  by  the  adjoining  owner  from  time 
to  time  a  due  proportion  of  the  expenses  "  of  ao 
raising,  underpinning,  or  pulling  down  and 
building.  The  answer  to  that  contention  is  that 
this  section  does  not  deal  with  any  structural 
alteration  of  a  party  wail,  but  only  with  a  claiok 
by  an  adjoining  owner  to  make  a  greater  use 
of  an  altered  party  wall  than  was  made  by  hin^ 
before  the  alteration.  It  seems  to  me,  therefore, 
that  the  arbitrators  had  no  jurisdiction  to  decide 
as  to  the  rights  of  the  then  adjoining  owners  to- 
build  in  the  future,  and  that  that  part  of  their 
award  was  made  without  jurisdiction.  The- 
plaintif(,  therefore,  is  entitled  to  the  injunction  for 
which  he  has  asked,  and  this  appeal  must  be 
dismissed. 

Stiblino,  L.J. — I  am  of  the  same  opinion,  and 
have    but    littie    to    add.      I    take    the    same 
general  view  of  the  provisions  contained  in  the 
Act  as  has  been  expressed  by  the  Master  of  the 
Bolls.    Any  other  view  would  deprive  an  adjoin- 
ing owner  of  the  protection  which  is  given  to  hiat 
by  the  Act.    When  Eccleston  was  intending  to- 
build   in  1902,  the  work  which  he  proposed  to  do 
involved  the  giving  of  a  notice  under  the  Act  to 
the   adjoining    owners.     The    defendants    then 
asserted  their  rights  under  the  Act,  and  gave 
notice  to  IBccleston  requiring  certain  things  to  be 
done.    That    notice    was  not  acquiesced  in  by 
Eccleston,  and  the  dispute  between  him  and  the 
defendants  was  referred  to  arbitration  under  the 
provisions  of  the  Act,  and  an  award  was  made 
which  provided  for  the  settiement  of  existing  dis- 
putes.   The  award,  however,  went  further  than 
that,  and  provided  that  the  adjoining  owners,  the 
defendants,  should  have  the  right  to  raise  the 
party  wttU  at  any  time  in  the  future.    Kow  the 
defendants  are  proceeding  to  build,  and  they  say 
that  they  are  entitied  to  raise  the  party  wall  in 
accordance  with    the  provisions  of  that  award. 
Now,  sect.  89  of  the  Act  contains  provisions  for 
the  benefit  of  an  adjoining  owner,  and  under  it 
the  adjoining  owner  is  entitled  to  require  the 
■  building  owner  to  do  certain  things  for  his  benefit* 
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incladinf^  the  bnilding  ot  obimneys.  Suppose  that 
the  defendants  had  in  1902  required  the  bnilding; 
-owner  to  provide  chimneya  in  the  party  wall,  and 
that  was  done.  If  the  contention  of  the  defen- 
dants is  correct,  they  would  now  raise  that  party 
wall  without  being  under  any  corresponding 
obligation  to  the  plaintifE  as  adjoining  owner. 
Then  the  defendants  rely  upon  the  last  part  of 
sect.  95.  That,  however,  seems  to  me  to  be  a 
«Ianse  dealing  with  expenses  only,  a  part  of  which 
the  adjoining  owner  will  have  to  bear  if  he  snb- 
«equently  wishes  to  make  use  of  an  altered  party 
w^l  beyond  the  use  made  by  him  before  the 
.alteration.  That  section  deals  only  with  expenses, 
■and  does  not  confer  any  right  to  alter  or  raise  a 
party  wall.  I  agree,  therefore,  that  this  appeal 
<nuBt  be  dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
Tight  of  arbib'ators  to  make  the  award  under  these 
provisions  of  the  London  Building  Act  springs 
■from  the  notice  given  by  the  building  owner  to 
the  adjoining  owner,  and  the  dispute  between 
them  arising  therefrom  is  settled  by  the 
arbitrators.  The  position  of  the  parties  is  after- 
wards changed,  and  the  then  adjoining  owner 
becomes  a  Duilding  owner.  It  is  said  by  the 
-defendants  that  aU  the  subsequent  rights  of  the 
parties  are  to  be  determined  by  the  previous 
award.  It  is,  in  my  opinion,  clear  that  the  Act 
■does  not  contemplate  any  such  future  matter 
\mag  dealt  with  by  the  previous  award.  If  the 
then  adjoining  owner  subsequently  becomes  a 
building  owner  he  must  conform  to  the  provisions 
of  the  Act  and  give  notice  to  the  adjoining 
•owner.  Thei-efore  the  decision  of  Pbillimore,  J. 
•was  right,  and  this  appeal  must  be  dismissed. 

Appeal  diamisted. 

Solicitors  for  the  appellants,  Mackeli,  Malon, 
and  Co. 

Solicitors  for  the  respondent,  William  Stubhs 


Wedne$day,  Aug.  10, 1904. 

(Before  Collins,  M.B.,  Stirling  and 
Mathew,  L.JJ.) 

TowBB  Justices  v.  Chambers  and  others,  (a) 

appeal  from  the  king's  bench  division. 

Jjicensing — Beerhoiue  licensed  before  1869 — Con- 
viction of  licence-holder  for  selling  spirits  without 
a  licence — Forfeiture  of  licence — Application  by 
oumers  to  special  sessions  for  grant  of  a  licence 
— Refusal  m/  justices — Grounds  of  refusal — 
Alehouse  Act  1828  (9  Geo.  4>,  c.  61),  •.  U—Beer. 
house  Act  1840  (3  <fc  4  Vict.  e.  61),  s.  7— Wine 
and  Beerhouse  Act  1869  (32  <6  33  Vict.  c.  27). 
s.  19— Wine  and  Beerhouse  Act  1870  (33  &  34 
Vict.  c.  29),  ».  7— Licensing  Act  1874  (37  &  38 
Viet.  c.  49),  8. 15. 

The  licensee  of  a  beerhouse  which  had  been  licensed 
for  the  sale  of  beer  by  retail  on  the  1st  May  1869 
and  eontinv^tualy  since  that  date  up  to  July 
1903,  teas  convicted  for  the  first  time  in  July 
1903  of  having  sold  spirits  without  having  a 
spirit  licence.  The  beerhouse  was  thereupon 
closed  for  the  sale  of  beer,  and  was  not  again 
opened  for  such  sale  until  the  following  October. 


ia)  Reported  by  E.  Manliy  Smith,  Eaq.,  Barrister-kt-Law. 


Jn  September  in  the  same  year  the  oumers  of 
the  beerhouse  applied  at  the  special  licensing 
sessions  for  the  grant  of  a  licence  for  the  sale 
of  beer  by  retail  in  respect  of  the  house  to 
their  nominee,  who  was  the  then  real  resident 
holder  and  occupier  of  the  premises.  This  appli- 
cation was  made  under  sect.  15  of  the  Licensing 
Act  1874. 

The  justices  refused  the  application  upon  grounds 
other  than  one  of  the  four  grounds  specified  in 
sect.  8  of  the  Wine  and  Beerhouse  Act  1869. 

Upon  appeal,  the  quarter  sessions  and  the  Divi- 
sional Court  held  that  the  justices  had  no  juris- 
diction to  refuse  the  application,  except  upcn 
one  of  the  four  grounds  specified  in  sect.  8  of  the 
Wine  and  Beerhouse  Act  1869. 

Meld,  by  the  Court  of  Appeal,  reversing  the  decision 
of  the  Divisional  Court  (90  L.  T.  Bep.  228),  that  * 
an  application  under  sect.  15  of  the  Licensing 
Act  1874  cannot  be  successful  unless  the  appli- 
cant shows  that  the  licence  his  been  continuously 
renewed  since  the  1st  May  1869,  and  it  in  force 
at  the  date  of  the  application. 

Held  also,  that  upon  the  conviction  of  the  licensee 
in  July  1903  the  licence  in  rispeet  of  the  beer- 
house ceased  to  exist. 

Held,  therefore,  that  the  jurisdiction  of  the  justices 
at  special  sessions  to  refuse  the  application  of  the 
owners  was  not  limited  to  one  or  more  of  the  four 
grounds  specified  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869. 

Freer  v.  Murray  (71  L.  T.  .Kep.  444;  (1894)  A.  C.  *■ 
676)  followed. 

Ex  parte  Flinn  and  Sons  (No.  2)  (81  L.  T.  Bep.  -V 
221 ;  (1899)  2  Q.  B.  607)  disapprwied. 

AvpxJiL  by  the  licensing  jnstices  of  the  Tower 
division  from  a  decision  of  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  Wills  and  Kennedy,  JJ.) 
upon  a  case  stated  for  the  opinion  of  the  court  by 
the  Court  of  Quarter  Sessioiw  for  the  County  of 
London. 

The  Coach  and  Horses  beerhouse,  situated  at 
Ko.  86,  Backchnrch-lane,  in  the  parish  of  St. 
George-in-the-East,  in  the  Tower  division,  was 
licensed  for  the  sale  of  beer  and  wine  to  be  con- 
sumed on  or  off  the  premises  piior  to  the  1st  May 
1869,  and  the  licence  had  been  renewed  from  time 
to  time,  the  last  renewal  thereof  having  been  made 
to  one  Joseph  Arch,  the  then  tenant,  at  the 
general  annual  licensing  meeting  of  the  division 
on  the  13th  Feb.  1903. 

In  July  1903  proceedings  were  instituted  by  the 
excise  authorities  against  Joseph  Arch  under  the 
Beerhouse  A.ct  1834  (4  &  5  WiU.  4,  c.  85),  s.  20,  to 
recover  penalties  under  the  Excise  Licences  Act 
1825  (6  Geo.  4,  o.  81) ;  and  on  the  30th  July  1903 
he  was  for  the  first  time  convicted  of  the  offence 
ot  selling  spirits  without  a  licence. 

The  beerhouse  was  thereupon  closed  for  the  sale 
of  beer  and  wine,  and  was  not  again  opened  for 
such  sale  until  after  the  hearing  of  the  appeal  on 
the  16th  Oct.  1903. 

On  the  18th  Sept.  1903  an  application  was 
made  to  a  metropolitan  police  magistrate,  sitting 
at  the  Thames  polioe-coort,  on  behalf  of  the 
respondents,  Messrs.  Chambers,  Sichell,  and 
Coombes,  who  were  the  owners  of  the  beerhouse, 
pursuant  to  sect.  15  of  the  Licensing  Act  1874, 
tor  authority  to  one  Cobum  to  carry  on  the  same 
business  upon  the  same  premises  until  the  next 
special  sessions  for  licensing  purposes.  The  appli- 
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cation  was,  at  the  anggestion  of  the  magistrate, 
treated  as  withdrami. 

On  the  25th  Sept  1903  (being  the  next  special 
sessions  of  the  Tower  division  for  lioeniinff  pnr- 
poses)  a  farther  application  was  made  on  behalf 
of  the  owners  to  the  special  sessions  for  the  grant 
of  a  licence  for  the  sale  of  beer  and  wine  by 
retail  in  respect  of  snoh  premises  to  the  respon- 
dent Gobnm  pnrsnanttoseot.  IS  of  the  Licensing 
Act  1874.  Oobnm  was  then  the  real  resident 
holder  and  occnpier  of  the  beerhouse. 

The  grant  of  such  licence  was  refused  at  the 
special  sessions  npon  grounds  other  than  one  or 
more  of  the  fonr  grounds  specified  in  sect  8  of 
the  Wine  and  Beerhonse  Act  1869  (32  &  33  Vict 
c.  27).  There  was  no  oTidenoe  before  the  Licensing 
jastioes  which  wonld  bring  the  case  within  any 
of  those  tour  grounds. 

Against  this  refusal  the  respondents,  the  owners 
and  Cobnm,  dniy  appealed  to  the  Court  of 
Quarter  Sessions,  when  it  was  contended  on 
behalf  of  the  appellants,  the  licensing  jnstioes, 
that  they  had  jurisdiction  to  refuse  the  grant  of 
the  licence  to  Gobnm  upon  grounds  other  than 
one  or  more  of  the  four  grounds  specified  in 
sect  8  ot  the  Act  of  1869 ;  and  on  behalf  of  the 
respondents  it  was  contended  that  the  jorisdiotion 
ot  the  licensing  justices  to  refuse  the  grant  was 
limited  to  one  or  more  of  the  four  gi-onnds. 

The  Court  ot  Quarter  Sessions  found  tor  the 
respondents  and  allowed  the  appeal. 

Tne  question  for  the  opinion  ot  the  court  was 
whether,  upon  the  facts  above  stated,  the  licensing 
justices  had  jurisdiction  to  refuse  the  grant  to 
Oobnm  upon  any  ground  other  than  one  or  more 
of  the  four  grounds  specified  in  sect  8  of  the 
Wine  and  Beerhonse  Act  1869. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Kennedy,  JJ.)  a£5rmed  the  decision  of 
the  Court  ot  Quarter  Sessions  upon  the  authority 
ot  the  decision  ot  the  Divisional  Court  in  Ex  parte 
FUnn  and  8oru  (No.  2)  (81  L.  T.  Rep.  221;  (1899) 


2Q.B.607). 
The 


he  justices  appealed. 

The  Alehouse  Act  1828  (9  Geo.  4,  c.  61)  provides 
as  follows : 

Saot  14.  If  anj  ptrion  dnIy  liosiiBtd  ander  this  Aot 
■hall  (bsfoTS  the  expiimtion  of  noh  liocnoe)  die,  or  sbaU 
be  by  siokneH  or  other  infirmity  rendered  inoapable  of 
keeping  an  inn  ...  it  ihall  be  lawful  for  the 
jostiees  asuembled  ae  afoteiaid  at  a  ipecial  seasioni 
hoUen  nnder  the  anthoiity  of  this  Aot  ...  to 
grant  ...  to  the  aisigna  of  enoh  perton  beooming 
incapable  of  keeping  an  inn  ...  a  lioenoe  to  sell 
ezdacable  lujnora  by  retail  to  be  dinnk  or  ooniumed  in 
■nob  honae  or  the  pramiiea  thetaonto  belonging  .  .  . 
provided  always,  that  every  snoh  licence  eball  oontinne 
in  farce  only  from  the  day  on  wbioh  it  shall  be  granted 
nntil  [the  next  general  annoslUoensiBg  meetisg].  .  .   . 

TIm  Beerhonse  Act  1840  (3  &  4  Yict  c.  61) 
provides  as  follows : 

Sect.  7.  Every  person  who  ahall  haresfter  be  lawfolly 
convicted  of  felony  or  of  selling  spirits  without  a  licence 
eball  for  ever  thereafter  be  disqaatified  from  aelling  beer 
and  oyder  by  retail,  and  no  licence  to  sell  beer  and 
cyder  by  retail  under  the  said  recited  Acta  or  thia 
Act  shall  be  granted  to  any  person  who  shall  be  ao  con- 
victed aa  aforeaaid ;  and  if  any  peraon  ahall,  after  having 
been  so  convicted  aa  aforeaaid,  take  oat  or  have  any 
licence  to  sell  beer  or  oyder  by  retail  nnder  the  taid 
Ttcited  Acta  or  this  Aot,  the  tame  shall  be  void  to  all 
intent?  anl  pnrpoaea.    .    .    . 


The  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict  c.  27)  provides  as  follows : 

Sect  8.  All  the  proviiions  of  the  aaid  Aot  of  9  Oeo.  4y 
0.  61,  aa  to  the  terms  npon  which,  and  the  manner  in 
which,  and  the  persona  by  whom,  grants  of  Uoaneea  are  t» 
be  made  by  the  jaaticea  at  the  aaid  general  aaaaal licens- 
ing meeting  and  aa  to  appeal  from  any  aot  of  any  jostic* 
ahall,  ao  far  aa  may  be,  have  effeot  with  regard  to  grants 
ot  oertifloatea  nnder  this  Act,  anbject  to  this  qnalifioa- 
tion,  that  no  application  for  a  certifloata  onder  thia  Act 
in  reai>eot  of  a  licence  to  aell  by  retail  beer,  cider,  or 
wine,  not  to  be  conaomad  on  the  premiaea,  ahall  b* 
refnaed  except  npon  one  or  more  of  the  following 
gronnda — viz.  [here  follow  fonrapeoific  gronnda]. 

Sect  19.  Where  on  the  let  May  1869  a  lioenoe  nnder 
any  of  the  recited  Aota  ia  in  toroe  with  reapeot  to  any 
house  or  ahop  for  the  aale  by  retail  therein  of  beer, 
cider,  or  wine  to  be  consamed  on  the  premiass,  it  ahaU 
not  be  lawful  for  the  jaaticea  to  refuse  an  applioation 
for  a  certificate  for  the  sale  of  beer,  cider,  or  wine  to  b» 
oonsnmed  on  the  premises  in  respect  of  ataoh  house  or 
ahop,  except  npon  one  or  more  of  the  grounds  upon 
which  an  application  for  a  certificate  under  this  Act 
in  respect  of  a  licence  for  the  aals  of  beer,  older,  or 
wine  not  to  be  consumed  upon  the  premiaea,  may  b» 
refused,  in  aooordance  with  thia  Aot 

The  Wine  and  Beerhonse  Act  Amendment  Ac4^ 
1870  (33  &  31  7ict  c.  29)  provides  as  toUowa  .- 

Sect.  7.  The  nineteenth  aeotion  of  the  principal  Aot 
ahall  extend  to  licences  granted  by  way  of  renewal 
from  time  to  time  of  licencee  in  foroe  on  the  lat  day 
of  May  1869,  whether  anch  licences  continns  to  be  hel^ 
by  the  aame  peraon  or  have  been  or  may  be  transferred 
to  any  other  person  or  persons. 

The  Licensing  Aot  1874  (37  &  38  Viet.  c.  49) 
provides  as  follows : 

Seot.  15.  Where  any'lioenaed  peraon  is  convicted  for  ths 
first  time  of  any  one  of  the  following  offences, —  .  .  . 
(3)  selling  apirita  without  a  spirit  licence  ;  .  .  .  and! 
in  conaeqnenoe  either  becomes  personally  diaqualified  or 
haa  hia  licence  forfeited,  there  may  be  made  by  or  on 
behalf  ot  the  owner  of  the  premises  an  application  to 
a  oonrt  of  rnmnary  jurisdiction  for  authority  to  carry 
on  the  aame  buaineaa  on  the  aame  premiaea  nntil  the  next 
special  aaaaiona  for  Uoenaing  pnrpoaee,  and  a  further 
application  to  snoh  next  special  seaaioDa  for  the  grant 
of  a  lioenoe  in  reapeot  of  auch  premiaes,  and  for  thia 
pnrpoae  the  provisiona  contained  in  [the  Alehouse  Act 
1828]  with  respect  to  the  grant  of  a  temporary  autho- 
rity and  to  the  grant  of  licences  at  special  aessiona, 
ahall  apply  aa  if  the  person  convicted  had  been  rendered 
incapable  of  keeping  an  inn,  and  the  peraon  applying 
for  anoh  giant  was  Ua  assignee. 

Low,  E.G.  (LejfCMter  with  him)  tor  the  justices^ 
— The  justioea'  jorisdiotion  to  refuse  the  applica- 
tion made  by  the  owners  of  the  house  in  question 
was  not  limited  to  one  of  the  four  srounds  speci- 
fied in  seot  8  of  the  Wine  and  Beerhouse  Act 
1869.  The  effect  of  sect  7  of  the  Beerhouse  Act 
1840  was  that  on  the  conviction  ot  Aroh  the  licence' 
held  by  him  ceased  to  exist : 

Beg.  V.  Vine,  31  L.  T.  Bep.  842 ;  I<.  Bep.  10  Q.  B. 
195. 
As  the  licence  was  not  in  force  at  the  time  of  the 
application  by  the  owners  to  the  special  sessionsv 
the  justices  were  not  limited  in  their  jurisdiction 
by  the  provisions  ot  sect.  19  of  the  Wine  and 
Beerhouse  Act  1869.  The  application  was  mado 
under  sect  15  of  the  Licensing  Act  1874.  That 
section  applies  to  every  kind  of  licensed  house, 
not  merely  to  beerhouses,  and  does  nothing  more 
than  enable  an  application  to  be  made  to  special 
sessions  for  the  grant  ot  a  licence.    It  does  nob 
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relieTO  the  owners  from  showing,  as  required  by 
sect  19  of  the  Act  of  1869,  that  the  lioenoe  still 
exists.  The  court  below  decided  this  case  on  the 
authority  of  a  previous  decision  of  the  Divisional 
Court: 

Ea  pari*  Flxnn  and  8on»  (No.  2),  81  L.  T.  Bep. 
221 ;  (1899)  2  Q.  B.  607. 

That  oase  was  wrongly  decided.  It  was  only 
ai^ed  on  one  side,  and  an  earlier  decision  of  the 
Divisional  Gonrt,  which  Wills,  J.  in  the  present 
case  sud  was  very  difficult  to  reconcile  with  Ex 
farte  Flinn  and  Bon  {No.  2)  was  not  cited : 

Reg.  V.  Wett  Riding  JuttieeM,  21  Q.  B.  Div.  258. 

Those  two  cases  are  in  direct  conflict,  and  I 
submit  that  the  earlier  of  the  two  is  the  correct 
one.  The  later  case  is  rested  on  the  supposition 
that  a  licence  can  exist  in  a  state  of  suspended 
animation,  alive  as  regards  the  premises,  though 
dead  as  regards  the  person  licensed.  That  is  an 
absolute  misconception  of  the  law,  as  has  been 
declared  by  Lord  Herschell : 

Freer  V.  Murray,  71  L.  T.  Eep.  444;  (1894)  A.  C. 
576  ;  affirming  the  deoision  of  the  Conrt  of  Appeal 
in  Murray  v.  Freer,  68  L.  T.  Eep.  S07  ;  (1898)  1 
Q.  B.  635. 

The  w  ords  of  sect.  15  cannot  help  the  owners  in 
this  case  unless  they  provide  that  the  licence  need 
not  be  shown  to  be  still  in  force  at  the  time  of 
the  application ;  and  thev  do  not  do  so.  In 
Murrayy.  Freer  (libitup.),  m  the  Court  of  Appeal, 
Lord  fisher,  M.B.,  gives  the  true  effect  of 
sect.  15,  and  says  that  it  does  nothing  more  than 
enable  an  application  to  be  made  for  the  grant  of 
a  lioenoe.  The  word  "  assign  "  in  sect,  ll  of  the 
Alehouse  Act  1828  means  an  assign  of  the  pre- 
mises, as  also  does  the  word  "assignee  in 
sect.  15  of  the  Licensing  Act  1874.  There  is  no 
such  thing  as  an  assignee  of  the  licence.  He 
referred  abo  to 

Ea/rgreave*  v.  Daiwion,  24  L.  T.  Bep.  428 ; 
Reg.  V.  Curxon,  29  L.  T.  Bep.  32 ;  L.  Bep.  8  Q.  B. 
400. 

Foote,  K.C.  and  Bruee  WiUianuon  for  the 
owners. — Freer  v.  Murray  (ubt  tup.)  is  distinguish- 
able. It  was  a  oase  where  an  application  for  a 
renewal  at  a  general  annual  licensing  meeting  was 
refused  upon  one  of  the  four  grounds  specified  in 
sect.  8  of  the  Act  of  1869.  There  the  hcence  was 
dead.  The  oase  did  not  come  within  sect.  15  of 
the  Licensing  Act  1874.  That  is  the  section  on 
which  we  rely,  and  cases  decided  before  that  date 
are  of  no  importance  in  the  present  case.  That 
section  enables  the  owner  to  make  an  application 
as  if  there  had  been  no  forfeiture  of  the  licence, 
and  as  if  the  previous  licensee  had  simply  become 
hy  sickness  incapable  of  keeping  an  inn.  Jteg.  v. 
West  Biding  Justieet-  (tibi  tuv.)  put  no  construc- 
tion on  sect.  15,  but  so  far  as  it  goes  it  is  reslly  in 
favour  of  the  owners  in  the  present  case.  There 
the  licencee  had  been  convicted  of  keeping  a 
brothel,  which  is  not  one  of  the  four  offences 
mentioned  in  sect.  15.  In  such  a  case  the  reputa- 
tion of  the  house  is  damaged.  There  was  there 
an  undoubted  forfeiture,  and  there  was  nothing  to 
cure  it.  But  for  sect.  15  there  is  no  remedy  where 
a  Uoence  is  forfmted.  The  object  of  the  section 
is  to  give  a  remedy  in  that  case.  It  enables  an 
application  to  be  made  "  as  if  "  the  person  con- 
victed was  simply  incapable  of  keeping  an  inn — 
that  is  to  say,  as  if  theie  had  been  no  forfeiture  of 


the  licence.  The  application  is  to  be  made  upon 
a  hypothetical  state  of  facts  instead  of  upon  the 
fact  of  forfeiture.  It  would  be  a  mockery  to  give  the 
owner  the  right  of  making  an  application  for  a 
licence,  and  yet  not  to  give  mm  effectual  relief  from 
the  forfeiture  on  account  of  which  he  is  making 
the  application.  The  object  ot  the  section  is  to  pre- 
serve for  the  owner  what  may  be  called  his  rights 
or  privileges  in  cases  where  the  forfeiture  is  not 
in  any  way  due  to  his  acts.  Therefore  it  is  that 
only  when  the  premises  have  got  a  bad  name 
through  the  acts  which  have  caused  the  forfeiture 
(keeping  a  brothel  or  harbouring  thieves)  that  the 
owner  gets  no  protection.  In  sect.  15  "  assignee  " 
may  in  a  sense  mean  the  assignee  of  the  pre- 
mises, but  it  refers  really  to  the  licensees' interest 
in  keeping  the  premises  as  a  beerhouse.  Bni^ 
next,  the  licence  has  not  in  fact  been  forfeited. 
Arch's  conviction  was  under  sect.  7  of  the  Beer- 
house Act  1840.  The  word  "  forfeiture  "  does  not 
ooonr  anywhere  in  tiitA  section.  The  sole  effect 
of  a  conviction  under  that  section  is  that  the 
convicted  person  is  for  ever  after  disqualified  from 
holding  a  licence  for  the  retail  sale  of  beer,  cider, 
and  wine.  It  is  a  mere  personal  disqualification. 
If  the  Legislature  had  intended  that  on  the  con- 
viction of  a  licensee  the  lioenoe  itself  should  cease 
to  exist  for  all  intents  and  purposes,  it  would 
have  been  perfeotiy  easy  to  have  said  so  in  plain 
words.  This  is  not  such  a  case  of  suspended 
animation  as  was  objected  to  by  Lord  HerscheU  in 
Freer  v.  Murray  (u6t  sttp.).  There  the  licence- 
was  actually  dead.  There  certainly  are  cases  in 
which  a  licence  continues  to  exist,  although  it 
cannot  be  used  by  anyone,  as  in  the  case  of  the- 
death  of  a  licensee.  In  such  a  case  at  Bom»< 
interval  of  time  after  his  death  his  licence  may  be 
transferred  to  a  new  licensee.  If  such  a  licence 
can  be  transferred,  it  must  be  "  in  force  "  during 
the  interval.  Even  if  there  has  been  a  breach  <n 
continuity,  it  was  to  meet  such  a  case  that  sect.  15 
was  passed.    They  cited  also 

Reg.  V.  Lancathire  Jiutieei,  49  L.  T.  Bep.  244 ; 
nam.  Reg.  v.  Liverpool  Justices,  11  Q.  B.  Div.  638  ; 

MackreU  v.  Brentford  Justices,  83  L.  T.  Bep.  31 ; 
(1900)2Q.B.  387. 

If  any  licence  was  forfdted   it  was  only  the- 
excise   licence.      The   justices'   certificate   still 
remained  in  force,  and  this  is  enough  to  satisfy 
the  requirements  of  the  Act. 

Low,  K.C.  replied. — The  licence  referred  to  by 
the  Act  is  plainly  the  excise  licence.  The  magis- 
trate's licence  was  not  in  existence  in  1869,  wha& 
the  Act  was  passed.  If  a  licence  had  continued 
to  exist,  as  alleged,  in  case  of  death,  the  pro- 
visions of  sect.  3  of  the  Licensing  Aot  1872  witii 
regard  to  executors  would  have  been  unneoessaiy. 

Collins,  M.B. — This  is  an  appeal  from  a- 
decision  of  the  Divisional  Court  aflurming  a  deci- 
sion of  quarter  sessions  upon  the  question  whether 
under  the  circumstances  of  the  case  the  owners 
of  a  beerhouse  were  entitied  to  the  grant  of  a 
lioenoe  under  the  provisions  of  sect.  14  of  the 
Alehouse  Act  1828  and  sect.  15  of  the  Licensing 
Act  1874.  The  beerhouse  in  question  was  in 
existence  before  1869,  and  its  uoence  has  been 
yearly  renewed  up  to  1903.  In  July  1903  the 
holder  ot  the  licence  was  convicted  of  selling 
spirits  without  a  spirit  licence,  and,  speaking 
rongUy,  that  put  an  end  to  the  licence.  In  the 
following  September  the  owners  of  the  beerhouse 
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applied  to  the  licensing  jostices  for  a  grant  or 
transfer  of  the  licence  to  their  nominee,  bat  their 
application  was  refused.  They  then  appealed  to 
quarter  seBsions,  and  that  court  held  that  the 
licence  could  only  be  refused  on  one  or  more  of 
the  gronnds  specified  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869.  That  decision  of  quarter 
sessions  was  affirmed  by  the  Divisional  Court 
upon  the  authority  of  Ex  parte  Flinn  (No.  2)  (ubi 
tup.).  It  seems  to  me  that  the  learned  judges  in 
the  Divisional  Court  were  not  altogether  con- 
vinced by  the  reasoning  in  that  case ;  but  they 
considered  that  that  case  was  binding  upon  them, 
and  therefore  merely  followed  it,  and  affirmtnl  the 
decision  of  quarter  sessions.  An  appeal  has  now 
been  brought  to  this  court.  The  question  is 
whether  the  owners  of  this  beerhouse  are  entitled 
to  the  licence  under  sect.  14  of  the  Alehouse  Act 
1828  as  applied  to  such  a  case  as  this  by  sect.  15 
of  the  Licensing  Act  1874,  with  all  the  privileges 
conferred  by  sect.  19  of  the  Wine  and  Beerhouse 
Act  1869.  That  section,  as  amended  by  sect.  7 
of  the  Wine  and  Beerhouse  Act  1870,  provides  as 
follows:  [His  Lordship  read  it.]  The  grounds 
there  referred  to,  which  are  the  four  grounds 
specified  in  sect.  8  of  the  Act  of  1869,  do  not 
include  the  ground  upon  which,  in  the  case  now 
before  us,  the  licence  ceased  to  exist.  The  licence 
in  force  on  the  1st  May  1869  under  certain  recited 
Acts  which  is  referred  to  in  sect.  19  is  unquestion- 
ably an  excise  licence,  because  up  to  that  date 
no  licence  or  certificate  by  magistrates  was 
required  for  beerhouses,  but  only  an  excise 
licence.  Then  comes  sect.  15  of  the  Licensing 
Act  1874,  under  which  the  question  here  arises. 
[His  Lordship  read  it.]  That  takes  me  back  to 
sect.  14  of  the  Alehouse  Act  1828,  the  marginal 
note  of  which  is  :  "  Provision  for  death,  change  of 
occupancy,  or  other  contingency."  Clause  1  of 
that  section  provides  that :  "  If  any  person  duly 
licensed  under  this  Act  .  .  .  be,  by  sickness 
or  other  infirmity,  rendered  incapable  of  keeping 
an  inn,"  it  shall  be  lawful  for  the  justices  at  a 
special  session  to  grant  to  the  assigns  of  such 
person  a  licence  to  sell  excisable  liquors  by 
retaU,  to  continue  in  force  until  the  next  general 
annual  licensing  meeting.  It  is  said  on  behalf  of 
the  justices  that,  under  the  circumstances  of  this 
case,  an  owner  applying  after  the  licence  of  his 
tenant  has  been  put  an  end  to  could  not  claim  the 
benefit  of  the  Act  of  1869 ;  that  is  to  say,  he  could 
not  bring  himself  within  the  provisions  of  sect.  19 
of  the  Act  of  1869  as  to  the  only  four  grounds  upon 
which  a  certificate  may  be  refused  by  justices. 
Sect.  19  makes  it  a  condition  for  an  apphcation  for 
that  certificate  that  the  licence  shall  have  been  in 
force  on  the  1st  May  1869  and  shall  have  been 
renewed  from  time  to  time  up  to  the  time  of  the 
application.  The  owners  here  say  that  there  has 
been  no  break  in  the  continuity  of  the  licence 
since  that  date,  while,  on  the  other  hand,  the 
justices  contend  that  the  conviction  of  Arch,  the 
licensee,  put  an  end  to  the  existense  of  the  licence 
so  as  to  disable  the  owners  from  making  an  appli- 
cation to  the  justices  under  sect.  19.  To  that 
contention  the  owners  reply  that  sect.  15  of  the 
Licensing  Act  1874  has  the  eCect  not  merely  of 
putting  them  in  a  position  to  apply  for  a  grant 
under  the  Act  of  1828,  but  of  placing  them  in  a 
special  position  as  though  the  licensee  who  has 
l^en  convicted  had  been  "by  sickness  or  other 
infirmity  rendered  incapable  of  keeping  an  inn  "  ; 


so  that  they  are  relieved  from  the  necessity  of 
showing  that  the  licence  has  been  continuously  in 
existence  since  the  Ist  May  1869.  That  raises 
the  real  point  in  this  case.  Xow,  it  has  often 
been  held  that,  apart  from  sect.  15  of  the  Licensing 
Act  1874,  unless  the  applicant  for  a  grant  or 
transfer  could  show  that  the  licence  was  in 
existence  at  the  time  of  the  aplication,  he  lost  his 
right  to  the  advantages  given  under  sect.  19  of 
the  Act  of  1869.  His  right  to  appl^  for  a  grant 
or  transfer  was  not  lost,  but  his  special  privileges 
under  the  Act  of  1869  were  destroyed.  In  Murray 
v.  Freer  (ubi  sup.)  in  the  Court  of  Appeal,  Lord 
Esher,  M.B.  dealt  with  this  point,  and  his  judg- 
ment is  an  exceedingly  important  one.  The  head- 
note  to  that  case  in  the  Law  Reports  is  this: 
"  The  tenant  of  a  beerhouse,  which  had  been  con< 
tinnously  licensed  for  the  sale  of  beer  to  be  con-^ 
snmed  on  the  premises,  from  a  date  prior  to  the 
let  May  1869,  was  convicted  of  permitting 
drunkenness  on  the  premises,  and  in  conse- 
quence of  the  conviction  the  justices,  at  the 
general  annual  licensing  meeting  in  Aug.  1891, 
refused  to  renew  the  licence,  which  accord- 
ingly expired  on  the  10th  Oct.  1891.  On  the 
5th  Oct.  1891  the  tenant  yielded  up  possession 
of  the  house  to  the  respondent,  who  on 
the  17th  Not.  1891  applied  to  the  jastioes  at 
special  sessions  for  a  transfer  of  the  licence: 
Held,  that  at  the  date  of  the  application  the 
licence  was  not "  in  force  "  within  the  meaning 
of  sect.  19  of  the  Wine  and  Beerhouse  Act  1869, 
and  that  consequently  the  justices'  power  of 
refusing  the  transfer  was  not  limited  to  the  four 
grounds  mentioned  in  sect.  8  of  that  Act."  Lord 
Esher,  M.B.  said :  "  We  have  to  construe  two 
sections  in  two  Acts  of  Parliament.  The  first  is 
sect  14  in  the  Act  9  Geo.  4,  o.  61.  It  is  admitted 
on  all  hands  that  sect.  14  includes  the  present 
case  up  to  a  certain  point — ^that  it  gave  the 
respondent  a  locus  standi  before  the  justices 
to  apply  for  a  transfer.  I  entirely  agree  in  that 
view.  But  does  sect.  14  do  any  more  than  that  ? 
It  apppears  to  me  that,  if  you  read  the  section 
over  and  over  again,  you  cannot  say  that  it  does 
anything  more  than  provide  who  are  to  be 
proper  applicants;  it  makes  no  provision  for 
what  the  justices  are  to  do  with  the  application 
when  it  is  made."  If  sect.  15  does  no  more  than 
define  the  class  of  applicants  and  admit  into  that 
class  a  person  claiming  in  respect  of  a  case  where 
the  licence  has  been  forfeited  it  is  obvious  that 
he  is  not  emancipated  from  the  conditions  which, 
apply  to  the  case  of  ever^  other  appUcant.  I 
think  that  he  is  simply  admitted  into  the  class  of 
applicants,  and  an  applicant  csmnot  succeed  in 
this  kind  of  application  unless  he  can  show  that 
his  licence  is  in  force,  and  has  been  continuously 
in  existence  since  the  1st  May  1869.  The  decisioa 
of  the  Court  of  Appeal  in  Murray  v.  Freer  {ubi 
sup.)  was  affirmed  by  the  House  of  Lords,  and 
Mr.  Foote  in  his  argument  before  us  has  not 
disputed  that  if  this  application  had  been  made 
under  the  Act  of  1828  the  licence  could  have  been 
shown  to  have  been  determined  during  the 
currency  of  the  year.  That  brings  us  to  sect.  15 
of  the  Licensing  Act  1874.  Unless  special  privi- 
leges are  given  by  that  section  under  which  the 
applicant  is  exempted  from  proving  the  con- 
tinuous existence  of  the  licence  since  the  Ist  May 
1869  it  will  not  help  the  owners  here ;  and  it 
seems  to  me  that  it  does  nothing  more  than  admit 


Digitized  by 


Google 


Jan.  21,  1905.] 

THE  LAW  TIMES. 

[Vol.  XCI.-647 

Or.  OF  App.] 

TowBB  JusTicss  «.  Ohahbbks  and  othbrs. 

[Ot.  op  App. 

tiiem  into  the  class  of  persons  who  have  a  {oett« 
gtandi  to  make  an  applioation.  It  does  not 
emancipate  them  from  having  to  prove  the  con- 
tinnons  existence  of  the  licence,  and  therefore 
their  contention  on  this  part  of  the  case  mast 
fail.  Then  comes  the  question  as  to  the  antho- 
ri^  of  the  decision  in  Ex  parte  Flinn  and  8oru 
(ifo.  2)  (ubi  sup.),  a  case  which  appears  to  me  to 
be  directly  in  point  here.  It  is  not  a  very  satis- 
factory case  becanse  it  was  only  argaed  on  one 
side.  Darling,  J.  did  not  really  deal  with  the 
anthoritiea  or  reason  ont  the  qaestion,  and  though 
Fhillimore,  J.  went  more  into  detail  I  do  not 
think  that  in  the  result  their  decision  was  in 
accordance  with  the  principles  laid  down  by  the 
Hoase  of  Lords  in  Freer  v.  Murray  [ubi  tup.). 
Fhillimore,  J.  naed  these  words :  "  Ko  doubt 
there  is  some  awkwardness  in  saying  that  a 
licence  has  been  forfeited,  and  yet  that  it  can  be 
assigned  or  carried  on ;  but  the  awkwardness  is, 
I  think,  only  verbal,  and  when  sect.  15  comes 
to  be  looked  at  as  a  whole,  it  appears  that  the 
licence  is  to  be  regarded  as  only  forfeited  in 
respect  to  the  licensee,  but  as  capable  of  being 
kept  alive  in  favour  of  the  owner."  That  view 
is  not  in  accordance  with  the  view  taken  by  Lord 
Herschell  and  by  the  Court  of  Appeal  in  Freer  v. 
Murray  (ubi  sup),  for  they  held  that  a  licence 
cannot  be  in  a  state  of  suspended  animation  in 
that  way.  A  licence  of  this  kind  may  be  said  to 
be  a  personal  matter ;  it  involves  two  things,  a 
person  who  can  use  it  and  a  place  where  the 
business  may  be  carried  on  under  it.  If  there  is 
no  person  who  can  use  the  licence,  it  seems  to 
me  that  there  is  no  licence.  Lord  Herschell  in 
Freer  v.  Murray  (ubi  tup.)  has  sufficiently  dealt 
with  the  argument  that  a  licence  which  has 
expired  may  yet  be  considered  to  be  in  a  state  of 
suspended  animation.  It  seems  to  me,  therefore, 
that  the  grounds  of  the  decision  of  the  Divisional 
Court  in  Ex  parte  Flinrt  and  Sons  (No.  2)  (ubt 
sup )  are  not  correct,  and  upon  this  point  the 
contention  of  the  owner  must  fail.  The  next 
point  taken  on  their  behalf  was  that  the  licence 
Which  it  is  necessary  for  them  to  show  has  been 
in  existence  continuously  since,  the  Ist  May  1869 
is  not  the  excise  licence,  which  is  the  only  Ucence 
that  can  be  said  to  have  come  to  an  end  on  Arch's 
conviction,  but  the  certificate  granted  by  the 
magistrates.  Bef  erence  was  made  to  the  Licensing 
Act  1872,  and  it  was  said  that  under  that  Act 
two  convictions  are  necessary  for  the  forfeiture  of 
a  licence,  while  here  there  has  been  only  one  con- 
viction. But  for  the  reasons  which  I  have 
already  given  I  think  that  the  licence  referred  to 
in  the  Act  is  the  excise  licence,  and  not  the  magis- 
trate's certificate,  and  as  the  excise  licence  in  this 
case  has  not  been  continuously  in  force  since  the 
1st  May  1869  the  conditions  imposed  by  the  Act 
of  1869  have  not  been  fulfilled.  Then  I  come  to 
the  argument,  based  upon  sect.  7  of  the  Beer- 
house Act  1840,  that  the  excise  licence  has  not 
been  forfeited.  [His  Lordship  read  the  section.] 
It  is  said  that,  though  that  section  defeats  the 
capacity  of  the  person  who  has  been  convicted  to 
sell  beer  or  cider  by  retail,  yet  it  leaves  the  licence 
itself  in  existence.  It  seems  to  me,  upon  the 
natural  meaning  of  the  words,  that  the  licence 
itself  is  destroyed.  The  section  not  only  dis- 
qualifies the  person  convicted  from  ever  there- 
after selling  beer  and  cider  by  retail,  but  says 
that  if  such  person  shall  afterwards  have  any 


such  licence  to  sell  beer  and  cider  by  retail  the 
same  shall  be  void  to  all  iDtnnts  and  purposes. 
That  is  equivalent  to  the  forfeiture  of  ihe  licence. ' 
Therefore  it  is  impossible  to  say  chat  this  licence 
has  continued  in  force  since  the  Ist  May  1869  up 
to  the  time  of  the  owners'  application  to  the 
justices.  I  think  that  the  appeal  to  this  court 
must  be  allowed. 

STiBLiNa,  L.J. — ^I  am  of  the  same  opinion,  but  I 
will  state  shortly  the  grounds  on  which  I  rely.  The 
case  relates  to  a  beerhouse  which  on  the  let  May 
1869  had  a  licence  under  the  Beerhouse  Acts  for 
selling  beer  by  retail.  This  liccsca  was  regularly- 
renewed  down  to  the  year  1903,  and  In  that  year 
it  was  held  by  a  man  named  Arch  who  was  then 
in  occupation  of  the  beerhouse.  Ou  the  30th  of 
July  he  was  convicted  of  selling  spirits  without 
having  the  proper  licence,  aad  undoubtedly  he 
thereupon  became  disqualified  from  holding  a- 
licence  for  the  sale  of  b««r  by  retail.  In  the  follow- 
ing September  the  owners  of  the  house  applied  to 
the  justices  for  the  grant  of  a  licence  to  sell  beer 
by  retail  on  the  premises  to  their  nominee^  one 
Cobnm.  That  applioation  was  made  under 
sect  15  of  the  Licensing  Act  1874,  wMoh  was 
passed  in  order  to  enable  the  owner  of  premises  to 
apply  for  the  grant  of  a  licence  in  a  case'  where 
the  person  who  had  been  previously  licensed  haa 
become  personally  disqualified  upon  being  con- 
victed "  for  the  first  time  "  of  selling  spirits  without 
a  spirit  licence.  That  relieves  us  from  consider- 
ing sect.  3  of  the  Licensing  Act  1872,  which  refers 
to  a  conviction  for  the  second  time.  Sect.  15  of 
the  Licensing  Act  1874  authorises  an  application 
to  be  made  under  sect.  14  of  the  Alehouse  Act 
1828  and  provides  that  the  provisions  of  that  Act 
with  respect  to  the  grant  of  a  temporary  authQrity 
and  to  the  grant  of  licences  at  special  session^^ 
shall  apply  "as  if  the  person  convicted  had  been 
rendered  incapable  of  keeping  an  inn  and  the 
person  applying  for  such  grant  was  his  assignee."' 
At  first  I  was  disposed  to  think  that  the 
"  assignee  "  there  mentioned  meant  the  "  assignee 
of  the  licence"  in  some  shape  or  form,  but  upon 
consideration  I  have  come  to  the  conclusion  that 
Mr.  Low  was  right  in  saying  that  the  word  is  used 
with  reference  to  one  of  the  persons  ^mentioned 
in  sect.  14  of  the  Alehouse  Act  1828  as  the 
assigns  of  the  premises.  Now,  it  was  contended 
on  behalf  of  the  owners  of  the  premises  in  the 
present  case  that  sect.  15  of  the  Act  of  1874  is  a 
remedial  enactment  and  was  intended  not  only 
to  give  the  owners  of  the  premises  a  loeus  standi 
to  apply  for  a  grant  of  a  licence  but  also  to  give 
them  the  benefit  of  being  placed  in  the  same 
position  as  if  there  had  been  no  disqualification 
upon  the  conviction  of  the  licensee,  so  that  they 
might  have  all  the  privileges  which  attach  to  the 
case  of  a  licence  which  has  been  in  force  on  the 
Ist  May  1869  and  has  been  continuously  renewed 
up  to  the  date  of  the  application.  I  cannot 
see  in  sect.  15  any  ground  for  that  contention 
either  in  the  express  words  there  used  or  in 
any  inference  that  should  be  drawn  from  the 
words.  The  section  only  gives  the  owner  of 
the  premises  a  right  to  make  an  application, 
and  that  application  must  be  subject  to  the 
same  conditions  as  other  applications.  Then 
I  come  to  the  question  what  effect  had  the 
conviction  of  Arch  upon  the  licence.  The  answer 
to  that  depends  upon  the  meaning  of  sect.  7  of 
the  Beerhouse  Act  1840,  which  refers  to  excise 
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lioenoM  then  in  existenoe,  and  then  provides  that 
the  penon  oonyicted  shall  be  disqaalified  for  ever 
theraafter  from  selling  beer  and  cider  by  retail, 
and  that  any  licence  which  he  may  afterwards 
take  out  or  hare  "  shall  be  void  to  all  intents  and 
pnrposss."  It  seems  to  me  that  the  meaning  of 
that  section  is  that  the  licence  held  by  the  con- 
victed person  at  the  time  of  his  oonviction  shall 
be  void  just  as  mnch  as  any  licence  which  he 
may  afterwards  obtain,  and  the  case  of  Beg.  v. 
Vme  {ubi  sup.)  is  a  strong  anthority  in  favonr  of 
that  Tiew.  That  case  was  decided  upon  the  con- 
struction of  sect.  14  of  the  Wine  and  Beer- 
honse  Act  1870  (33  &  34  Vict  c  29),  which 
is  in  almost  the  same  terms  as  sect.  7  of 
the  Beerhouse  Act  1840.  The  resolt  is  that 
upon  the  oonTiction  of  Arch  the  licence  that 
beheld  became  void,  and  ceased  to  exist  The 
owners  of  the  premises  now  claim  the  protection 
giren  by  sect.  19  of  the  Wine  and  Beerhonae  Act 
1869  to  persons  holding  licences  which  were  in 
force  on  Uie  Ist  May  1869,  and  have  been  renewed 
from  time  to  time.  But  to  be  entitled  to  that 
protection  they  must  show  that  the  Uoenoe  has 
been  oontinaoualy  renewed  and  is  in  force  at  the 
time  of  tiieir  application.  As  I  have  already  said, 
I  think  that  npcm  the  conviction  of  Arch  the 
Uoenoe  held  bv  him  ceased  to  exist,  and  therefore 
it  was  not  in  force  at  the  time  of  the  application 
of  the  owners  to  the  justioes.  That  being  so,  the 
decision  in  Freer  y.  Murray  (ubi  tup.)  applies, 
and  I  agree  that  the  owners  are  not  entitwd  to 
the  benefits  of  the  provisions  of  sect.  19  of  the 
Act  of  1869. 

Mathkw,  L.  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  that  the  case  is  governed  by  the 
decision  of  the  House  of  Lords  in  Freer  v.  Murray 
'iubi  nip.).  In  that  case  the  licence  had  come  to 
an  end  by  the  efflazion  of  time,  and  an  innocent 
owner  was  held  not  to  be  entitled  to  the  protection 
of  the  Act  because  the  licence  that  had  existed 
'^d  not  remained  in  force  up  to  the  date  of  the 
application  to  the  justices.  In  the  present  case 
.the  licence  was  forfeited  by  the  misconduct  of  the 
-tenant  of  the  premises.  Bat  the  result  is  the 
same,  and  as  the  Uoenoe  was  not  in  force  at  the 
date  of  the  application,  the  owners  cannot  claim 
the  protection  of  the  Act  Appeal  aUowed. 

Solicitor  (or  the  appellants,  E.  W.  BedL 
Solicitors    for    tiie    respondents,    MaiUands, 
Peckham,  and  Co. 


Tlmrtday,  Aug.  11,  1904. 
(Before  Golliks,  M.B.  and  Stibuno,  L.J.) 

SoDSOS  «.  Railway  Fasbenobbs  Abbubance 

Company,  (a) 

appeal  pbom  the  kino's  bench  division. 

^raetiee  —  Reference  to  arbitration  —  Condition 
preoedent  to  right  to  eue — Stay  of  proeeedingt — 
Mailway  Pauengert  Aeturanee  Company's  Act 
1864  (27  i  28  Vict.  e.  etaev.),  s«.  3, 16,  33— Bail- 
toay  Pauengers  Asturanee  {Contolidation)  Act 
1892  (55  Vict.  e.  viii.),  st.  3,  7— Arbitration  Act 
1889  (52  &  53  Vict.  e.  49),  «.  4. 

The  Railway  Pauengert  Awurance  Company's 
Act  186i  provided  by  sects.  3  and  16  that  any 
question  or  difference  arisiru  on  any  contract  of 
inswrance  entered  into  by  the  company  should, 

"  (•)  Beport«d  by  E.  Manlxt  Smite,  Emj.  ,  BarriitiBr«t-I«ir. 


if  either  the  company  or  the  person  claitMng 

.  under  the  contract  required  it,  be  referred  to 
arbitration  cu  a  condition  precedent  to  the 
enforcing  of  any  claim  to  which  the  question  or 
difference  related. 

The  Railway  Passengers  AssrtraTtee  {Consolidation) 
Act  1892  repealed  the  Act  o/1864,  but  by  sect.  7 
it  provides  thai,  notwithstanding  the  repeal,  all 
contracts  entered  into  by  the  company  and  in 
force  at  the  date  of  the  repeal  shaU  be  valid  and 
effectual  to  all  intents  as  if  the  Act  had  not  been 
passed. 

After  the  passing  of  the  Act  of  1864  and  before 
the  passing  of  the  Act  of  1892  the  company 
entered  itUo  a  contr<ut  of  insurance,  one  of  (fc« 
conditions  of  which  was  that  any  question  as  to 
the  lidbUitif  of  the  company  to  pay  the  sum 
assured  by  the  policy  should,  if  tk«  company^  or 
the  eutured  or  hie  legal  representatives  required 
it,  be  referred  to  arbitration  in  the  manner 
speeified  in  the  Company's  Act  of  1864. 

In  1904  the  legal  reprcMntative  of  the  astwred 
claimed  payment  from  the  company  of  the  sum 
assured,  the  company  dieputed  their  UaAility, 
and  required  the  questuni  to  be  referred  to 
arbiiraUon. 

Upon  an  action  being  aflerwarde  brought  by  the 
legal  r^resentative  to  recover  the  amotmi  of 
the  policy,  the  company  applied  at  diambert 
for  an  order  thtU  all  proceedings  in  the  action 
should  be  stayed. 

Held,  that,  upon  (he  condition  of  the  contract 
referring  to  the  Act  of  1864  the  parties  had 
agreed  that  the  question  of  the  liability  of  the 
company  should,  if  either  party  required  it,  be 
referred  to  arbitration  as  a  condition  precedent 
to  enforcing  the  claim  by  action,  and  that,  under 
the  circumstances,  the  company  were  entitled, 
under  sect.  4  of  the  Arbitration  Act  1889,  to  an 
order  staying  all  proceedings  in  the  action. 

Appeal  by  the  plaintiff  from  an  order  ot 
PhilUmore  J.  at  chambers  directing  that  aU  pro- 
ceedings in  the  action  ahoald  be  stayed. 

The  action  was  brought  by  a  widow,  who  was 
the  legal  representative  of  her  deceased  husband, 
to  recover  the  moneys  assured  by  a  poUoy  in  case 
of  death  by  accident. 

The  Railway  Passengers  Assurance  Company's 
Act  1864  (27  &  28  Yict  o.  cxxv.)  provided  as 
foUows : 

Saot.  3.  Any  qnsitiou  from  tima  to  time  ariiiiig  on 
any  oontraot  of  iniiinuioe  heraaftar  entarad  iato  bj  the 
oompaoy,  or  hareaftar  at  the  oompany'a  option  (enewad 
by  ttem,  aithsr  by  their  teoaipt  of  praminm  theraon  or 
otherwiie,  whethar  aa  to  the  liability  of  tha  oompsmy  or 
■a  to  the  amonnt  or  proportionate  amount  of  oompenaa- 
tion  or  otherwise,  shall,  if  either  the  oompany  or  tha 
aaanred  or  the  repreaantativea  require  it,  be  referred  to 
arbitration  under  this  Aot. 

Saot.  16.  If  there  ba  any  qoaation  or  dilfarenoe  aa  to 
the  liability  of  the  oompMiy  to  make  oompenaatioa  to 
any  holder  or  party  or  his  legal  rapreaentativea,  or  at  to 
the  amonnt  or  proportionate  amount  of  the  oompenaa- 
tion  to  be  made,  or  if  there  be  any  other  qneation 
teUting  to  the  company's  oontraot  of  insnranoe,  or  the 
inoidenta  or  oonaeqaenoea  thereof,  or  an7  daim  arisioK 
thereon,  the  qneation  or  dilfarenoe  ahall,  if  either  the 
oompany  or  the  holder,  or  party  or  hia  Isfal  rqiresanta- 
tivea,  require  it,  and  aa  a  condition  preoedent  to  the 
enforcing  of  any  olaim  to  which  the  question  or 
diifennoe  relates,  be  referred  to  arbitntion  in  nuuiiMr 
f oUowhir  (that  is  to  say) :    .    .    . 
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Seat.  33.  If  may  holder  or  putj  or  hii  legal  repra- 
ventatiTea  ihall  oommenoe  U17  action  at  law  or  gait  in 
equity  against  the  oompany  in  reepeot  of  the  matters  or 
«njr  of  them  to  be  referred  to  arbitration  nnder  the 
proviaiona  of  this  Aot,  the  oonrt  in  whioh  the  action  is 
bronght,  or  a  judge  thereof,  on  spplioation  by  the  oom- 
Vmay  after  appearance,  and  before  plea  or  anstrer,  npon 
4>eing  satisfied  that  no  snffioient  reason  exists  why  the 
matters  cannot  be  or  ooght  not  to  be  referred  to  arbitra- 
tion, and  that  the  company  were,  at  the  time  of  the 
bringing  of  the  action  or  snit,  and  still  are,  ready  and 
willing  to  oonoor  in  all  acts  necessary  and  proper  for 
«aaslng  the  matters  to  be  decided  by  arbitration,  may 
make  a  mle  or  order  staying  all  proceedings  in  the 
action  or  suit  on  snoh  terms  m  to  costs  and  otherwise  as 
to  the  oonrt  or  jadgs  seem  fit. 

The  Railway  Faasangers  Assnraace  (Oonsolida- 
tion)  Act  1892  (55  Vict.  o.  ▼iii.),  reciting  that  it  is 
expedient  to  repeal  certain  recited  Acts  and  to 
consolidate  their  provisions  (with  amendments)  in 
one  Act,  prorides  as  follows : 

Sect  3.  The  said  recited  Acts  of  1849, 1852, 1864, 
1875,  and  1881  are  hereby  repealed. 

Sect.  7.  Notwithstanding  snoh  repeal  as  aforesaid,  or 
suiy  other  provisions  of  this  Act— (A)  AU  agreements, 
•ssnrances,  awards,  bonds,  contracts,  deeds,  mortgages, 
flecnrities,  and  other  acts  and  things  made,  entered  into, 
exeonted,  or  dons  by  or  with  the  company  or  any  person 
or  peraona  on  its  behalf,  and  in  force  at  the  date  of  snoh 
repeal  a*  aforesaid,  shall  be  ai  valid  and  eifeotnal  to  all 
intents  in  favour  of,  against,  and  with,  reference  to  the 
«ompany  as  if  this  Act  had  not  been  passed.  (B)  Any 
action,  arbitration,  or  other  proceeding  or  cause  of  pro- 
ceeding pending  or  existing  at  the  date  of  such  repeal  as 
aforesaid,  by,  with,  against,  or  in  favour  of  the  company, 
or  any  person  or  persons  on  its  behalf,  shall  not  abate  or 
be  prejadioially  affected  by  the  passing  of  this  Act,  but, 
on  the  contrary,  may  be  oontianed  or  enforced  and 
-carried  on  by,  with,  against,  or  infavoar  of  the  company, 
as  if  this  Act  had  not  been  passed. 

The  policy  in  qnesbion  parported  to  be  made 
trader  tiie  Act  of  1861.  and  was  made  before  the 
passing  of  the  Act  of  1892.  One  of  the  conditions 
endorsed  on  the  policy  was  as  follows : 

Any  qnestioa  as  to  the  liability  of  the  company  to 
pay  the  sum  assured  by  this  policy  in  the  case  of  fatal 
aocident,  or  to  make  any  compan-a'ioa  at  all  in  case  of 
{Mrsonal  injury,  or  aa  to  the  amount  of  compensation,  or 
otherwise  howsoever  arising  hereunder,  shall,  if  the 
oompany  or  the  assured  or  his  legal  representatives 
require  it,  be  referred  to  arbitration  in  the  manner 
«peoi&ed  in  the  company's  said  Act. 

On  the  17th  Jan.  1901  the  deceased  met  with 
the  accident  which  resalted  in  his  death,  and  a 
«1aim  was  a  few  days  later  made  by  the  plain  tiff 
against  the  Company  for  the  amount  of  the  sum 
assared  by  the  policy. 

On  the  23rd  Feb.  the  defendant  company  sent 
iio  the  plainUil  the  following  notice : 

We,  the  undersigned  directors  of  the  Bailway 
.Passengers  Assurance  Company,  do  hereby  on  behalf  of 
.the  said  company  and  in  pnrsuance  of  the  company's 
JLct  of  Parliament  (55  Vict  c.  viii.),  request  and  demand 
that  the  qaestion  as  to  the  liability  of  the  said  comptuiy 
'to  pay  the  amoont  assured  by  the  above-mentioned 
.policy  or  any  compensation  thenmndor,  or  the  amount 
•of  such  compensation  (if  any)  shall  be  referred  to 
arbitration  is  the  maiiTiBr  prescribed  by  the  said  Act. 

The  reference  in  this  notice  to  the  Act  of  1892 
-was  shortly  after  oorreoted  by  the  company  who 
.stated  that  they  relied  on  the  Act  of  1864. 

The  plaintiff  then  nominated  an  arbitrator. 


The  defendant  company  replied  by  a  letter  in 
which  they  stated  grounds  upon  which  they 
objected  to  the  gen^man  named  acting  as 
arbitrator. 

Nothing  more  occnrred  until  on  the  5th  July 
the  plaintiff  issued  the  writ  in  the  action. 

The  defendants  thereupon  made  an  application 
at  chambers  for  an  order  that  all  proceedings  in 
the  action  shoold  be  stayed. 

Phillimore,  J.  was  of  opinion  that  he  had 
jurisdiction  under  sect.  33  of  the  Act  of  1864  to 
grant  a  stay  and  made  an  order  accordingly. 

The  plaintiff  appealed. 

The  Arbitration  Act  1889  (52  &  53  Yict  0.  49) 
provides  as  follows : 

Sect  4.  If  any  party  to  a  submission,  or  any  ptraon 
claiming  through  or  nnder  him,  commences  any  legal 
proceedings  in  any  court  against  any  other  party  to  tbe 
submission,  or  any  person  claiming  through  or  under 
him,  in  reapeot  of  any  matter  agreed  to  be  referred,  any 
party  to  such  legal  proceedings  may  at  any  time  after 
appearance,  and  before  delivering  any  pleadings  or 
taking  any  other  steps  in  the  proceedings,  apply  to  that 
court  to  stay  the  proceedings,  and  that  court  or  a  jndge 
thereof  if  satis&ed  that  there  is  no  snffioieat  reason  why 
the  matter  should  not  be  referred  in  accordance  with 
the  submission,  and  that  the  applicant  was  at  tho  time 
when  the  proceedings  were  commenced,  and  still  remains, 
ready  and  willing  to  do  all  things  necessary  to  the 
proper  conduct  of  the  arbitration,  may  make  an  order 
staying  the  proceedings. 

Montague  Shearman,  E.G.,  and  Morle  tor  the 
plaintiff. — The  learned  judge  had  no  jurisdiction 
to  grant  a  stay  of  proceedings  in  this  action. 
There  is  nothing  to  deprive  the  plaintiff  of  her 
common  law  ri«it  to  bring  an  action  upon  the 
policy.  Sect.  33  of  the  company's  Act  of  1861 
has  been  the  subject  of  a  reported  case : 

Bodgion  and  another  r.  Saihcay  Pasiengert  Asaur. 
ance  Company,  9  Q.  B.  Div.  188. 

The  headnote  of  that  case  is  to  the  effect  that 
the  burden  lay  on  the  plaintiffs  to  show  that  some 
sufficient  reason  existed  why  the  dispute  should 
not  be  referred  to  arbitration,  and  not  on  the 
company  to  show  that  no  such  reason  existed, 
and  that  as  no  such  reason  had  been  shown  tiie 
order  to  stay  proceedings  was  right.  That  deci- 
sion, however,  has  been  commented  on  and  ex- 
plained, Brett,  M.B.  stating  that  in  his  opinion  it 
laid  down  no  rule  of  law : 

Fog  V.  Baihoay  Pastengen  Aaturance  Company, 
62  L.  T.  Bsp.  672. 

But  whatever  may  have  been  the  meaning  of  that 
section  it  is  not  now  material  to  consider,  because 
the  section  was  repealed  by  the  Act  of  1892,  and 
the  jurisdiction  to  order  a  stay  of  proceedings 
has  oeaaed  to  exist.  Belianoe  may  be  placed  on 
the  general  words  of  sect.  7  (A)  of  the  Act  of 
1892,  which  provides  that  notwithstanding  the 
repeal  all  contracts  in  force  at  the  date  of  the 
repeal  shall  be  as  valid  and  effectual  as  if  the 
repealing  Act  had  not  been  passed.  But  those 
general  words  are  limited  by  the  following  clause 
(B),  which  has  special  provisions  as  to  arbitra. 
tions.  The  mere  submission  to  arbitration  con* 
tained  in  the  condition  indorsed  on  the  policy 
would  not  {^ve  the  court  power  to  order  a  stay  of 
the  action.  Moreover,  that  submission  is  made 
only  if  arbitration  is  required  by  tbe  company  or 
the  assured  or  his  legal  representatives,  and  upon 
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the  faota  of  this  case  it  cannot  be  said  that  that 
oondition  was  f  alfilled. 

Engluh  Barriaon,  E.G.  and  Maurice  Hill  for 
the  defendant  company. — The  Act  of  1892  is  a 
oonsolidating  Act  and  contains  an  equivalent  of 
the  repealed  sect.  33  of  the  Act  of  1864.  Bat  it 
is  not  necessary  to  rely  upon  that.  The  condi- 
tion of  this  policy  which  has  been  referred 
to  is  a  sabmission  "  to  arbitration  in  the  manner 
specified  in  the  company's  said  Act,"  i.e.,  the 
Act  of  1864.  Sect  16  of  that  Act  says  that 
arbitration,  if  reqnired  by  the  company,  is  to  be 
a  condition  precedent  to  the  enfortnng  of  any 
claim  to  which  the  question  in  dispute  relates. 
The  agreement  in  this  contract  is  sufficient  to 
form  the  foundation  of  an  application  under 
sect.  4i  of  the  Arbitration  Act  1889,  and  under 
that  section  the  order  of  FhiUimore,  J.  was  rightly 
made. 

Shearman,  K.G.  in  reply. — The  Arbitration 
Act  1889  has  nothing  to  do  with  this  case. 
General  enactments  as  to  arbitration  were  im. 
pliedly  excluded  by  the  Act  of  1864  from  having 
any  application  to  contracts  made  under  that 
Act.  The  Arbitration  Act  1889  is  expressly 
excluded  by  role  21  of  the  second  schedule  of  the 
Act  of  1892. 

GoLUHS,  M.B. — This  is  an  appeal  from  a 
decision  of  Phillimore,  J.  staying  all  proceedings 
in  the  action.  The  action  is  broaght  by  the  legal 
representative  of  the  assared  upon  a  policy  made 
by  the  defendant  company,  which  at  the  time 
when  it  was  made  purported  to  be  made  under  a 
private  Act  of  the  defendants  passed  in  1864.  By 
one  of  the  conditions  on  the  back  of  the  policy 
provision  is  made  for  any  question  as  to  the  lia- 
bility of  the  company  to  pay  the  sum  assured 
being  referred  to  arbitration  "in  the  manner 
spedned  in  the  comptmy'a  said  Act."  [His  Lord- 
ship read  the  condition  which  is  set  out  above.] 
The  person  who  was  insured  by  this  policy  met 
with  an  accident  which  caused  his  death  in  the 
early  part  of  this  year,  and  the  writ  in  the  action 
to  recover  the  sum  assured  was  issued  in  the 
following  July.  On  the  23rd  Feb.  the  com- 
pany sent  to  the  plaintiff  a  formal  notice  claim- 
ing arbitration.  [His  Lordship  read  it.]  The 
Act  which  they  referred  to  in  that  notice  was 
the  later  Act  which  had  repealed  the  Act  of 
1864  under  which  the  policy  was  granted;  but 
afterwards,  and  before  action,  in  answer  to  ques- 
tions from  the  plaintiff  as  to  what  section  and  so 
on  they  were  relying  on,  they  amended  the  notice 
and  ^pointed  out  the  sections  of  the  Act  which 
applied  to  the  case.  Thereupon  the  plaintiff 
named  an  arbitrator  who  for  certain  reasons  was 
not  acceptable  to  the  defendants.  He  was  named 
by  the  plaintiff  as  the  sole  arbitrator,  and  this  the 
pudntifl  had  the  right  to  do.  For  all  I  know, 
the  defendants  might  have  acquiesced  in  a  single 
arbitrator,  but  they  took  an  objection  to  the 
particular  gentieman  named.  Having  taken  that 
objection,  they  did  nothing  more,  and  accordingly, 
nothing  more  having  been  done,  theplaintiff  issued 
the  writ  in  this  action  on  the  5th  July,  The 
defendants  then  made  an  application  for  a  stay 
of  the  action.  Phillimore,  J.  ordered  a  stay,  and 
an  appeal  is  now  brought  from  his  decision.  The 
appellant  contends  that,  having  regard  to  the 
terms  of  the  contract,  the  only  jurisdiction  which 
the  learned  judge  could  have  had  to  grant  a  stay 


was  that  which  was  given  by  the  Act  of  1864,  and 
that,  inasmuch  as  ttmt  Act  has  been  repealed,  the' 
jurisdiction  to  ^ant  a  stay  has  ceased  to  exist,  so 
that  the  plaintiff  is  entitled  to  go  on  with  her 
action.    That  is  the  point  which  we  have  to  con- 
sider.   Now,  after  looking  at  the  terms  of  the 
Act  of  1864  and  the  sections  of  the  repealing  Act 
of   1892,   I  have  come   to  the    conclosion    that' 
Phillimore,  J.  had  jurisdiction  to  order  the  action 
to  be  stayed.    Kow,  the  clause  on  the  back  of  th» 
policy,  which  I  have  already  read,  is  a  submission 
to  arbitration,  and  it  says  that  the  reference  to 
arbitration  shall  be  "  in  the  manner  specified  in  tho 
company's  said  Act."    We  have,  therefore,  to  Be» 
first  of  all,  what  is  the  manner  specified  in  th» 
Act,  and,  secondly,  how  far  has  that  been  altered 
by  subsequent  litigation.    1  think,  perhaps,  I  had 
better  begin  by  reading  the  snbseqaent  litigation. 
The  section  of  the  Act  of  1892  which  appllM  most- 
distinoUy  is  sect.  7,  the  Act  of  1864  having  been 
repealed  by  sect.  3.    [His  Lordship  read  sect.  7 
(A)].    Therefore  if  there  was  any  contract  sub- 
sisting  at    the    time    of   the   passing   of   the 
Act    of     1892    which    bound    the    parties    to 
go   to    arbitration    in    a    particular    way,    that 
contract    is    safeguarded    by   the    very    terms 
of    that    section    down    to    that    point.      But 
then,  says  Mr.  Shearman,  who  has  argued  the  case 
with  his  usual  clearness  and  ingenuity,  supposing 
that    that    primd  facte    covers    the    contract, 
arbitration  being  an  integral  part  of  the  contraob- 
which  is  safeguarded  notwithstanding  the  repeal, 
still  there  is  another  clause  in  sect.  7  which  Bhowa 
all  questions  of  arbitration  am  exoladed  from 
clause    A.    The    clause    that    he    relied    on  i» 
clause  B,  which  runs  as  follows :    [His  Lordship 
read  it].    Now  it  appears  to  me  that  that  clause 
is  not  a  general  code  dealing  with  all  possible 
disputes  that  might  thereafter  be  the  suojecfc  of 
arbitration,  but  is  a  special  enactment  dealing 
with   arbitrations  prooiaeding — that    is  to    say, 
pending  or  existing  at  the  &te  of  the  Act.    It 
seems  to    me    that    that    clause    is    a    special 
provision  as  to  existing  proceedings,  and  does  not- 
cut  down  the  general  provision  of  the  earlier 
olause  which  s^eguards  all  contracts,  none  the 
less  because  those  contraote  contain  in  terms  a 
provision  for  arbitration  in  certain  circnmstanoes. 
Therefore  I  think  that  this  contract,  surviving  as- 
it  does  by  the  express  words  of  the  section,  oarries 
the  obligation  to  go  to  arbitration  "  in  the  manner 
specified    in  the    company's    said  Act."      Now 
sect.  3  in  that  Act  provides  for  arbitration  if 
either  the  company  or  the  assured  reqoiro  it,  if 
the  question  of  the  liability  of  the  company  or 
the  question  of  amount  arises.    Then  comes  the' 
important  sect.  16  which  aays  this :  [His  Lordship 
read  it.]    As  I  have  alrea^  said,  I  think  t^tthe 
effect  up  to  this  point  is  that  the  contract  between 
the  parties  is  by  aecl;.  7  (A)  of  the  Act  of  1892: 
expressly  safeguarded.    Therefore  it  is  made  as 
between  the  parties  a  condition  precedent   to- 
maintaining  an  action  that  an  arbitration  shoulct 
have  taken  place.    Then  I  come  to  sect.  33  which,, 
we  are  told,  is  the  section  on  which  Phillimore,  J. 
acted  in  directing  the  action  to  be  stayed.    The 
section  runs  thus  :  [His  Lordship  read  it].    That 
section  is  repealed.    Now,  although  the  contract 
as    between    the     parties    might    provide    for 
a    stay,    it    is    not   strong    enough    to    invest 
the  judge  with  jurisdiction   to    order   a   sta^, 
and  therefore  there   might   be   a   dif&cultT'  U 
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there  were  no  other  means  of  staying  the  action 
than  that  contained  in  the  repealed  sect.  33  of  the 
Act  of  1864.  But  it  seems  to  me  that  that  is  not 
an  answer  to  the  case.  As  I  have  shown,  there  is, 
hj  the  contract  between  the  parties,  a  submission 
to  arbitration  and  a  condition  agreed  to  by  the 
parties  that  arbitration  shall  be  a  condition  pre- 
«edent  to  the  bringing  of  an  action.  That  being 
60,  I  come  to  the  general  law.  Sect.  4  of  the 
Arbitration  Act  1889  runs  thus :  [His  Lordship 
read  it.]  A  judge  would  be  easily  "  satisfied  that 
there  is  no  sufficient  reason  why  the  matter  should 
not  be  referred,"  when  he  fouad  an  agreement 
that  arbitration  should  be  a  condition  precedent  to 
a.  right  of  action.  In  my  opinion  all  the  necessary 
conditions  exist  for  letting  in  the  jurisdiction  con- 
ferred by  this  section.  Then  the  only  other  point 
made  by  Mr.  Shearman  was  that  on  the  facts  the 
defendants  were  not  ready  and  willing,  at  the  time 
when  the  action  was  brought,  to  go  to  arbitra- 
tion. I  see  no  foundation  for  that  conten- 
tion<  The  defendants  might  possibly  hare  done 
more  than  they  did  do,  but  it  is  clear  that 
thpy  claimed  the  right  to  go  to  arbitration, 
They  began  by  insisting  on  an  arbitration ;  they 
receiyed  a  nomination  of  an  arbitrator  from  the 
plaintiff,  and  they  took  exception  to  the  gentle- 
man nominated  on  a  special  ground,  which  they 
named  in  their  letter.  But  there  is  nothing  to 
show  that  they  would  not  hare  named  another 
arbitrator  or  taken  proceedings  before  the  master 
in  view  of  there  being  a  difficulty  in  agreeing  on  a 
person  to  act  as  arbitrator.  I  do  not  think  that 
the  mere  fact  that  they  took  no  steps  after  they 
had  taken  their  objection  to  the  gentleman  named 
by  the  plaintiff  affords  an  adequate  ground  for 
saying  that  they  were  not  ready  and  willing  to 
take  proceedings  or  to  do  all  things  necessary  for 
the  proper  conduct  of  the  arbitration.  On  these 
grounds  it  seems  to  me  that  the  appeal  fails. 

Stiblino,  L.J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add,  ^^^^^  dismUsed. 

Solidtors  for  the  plaintiff,  Charh*  Bohinton 
and  Co. 

Solicitors  for  the  defendants,  Bireham  and  Co. 


HIGH    COURT   OF   JUSTICE. 

OHANCEEr  DiyiSION. 

Thursday,  Get.  27, 1904. 

(Before  Swinfbn  Eadt,  J.) 

Me  Bullock's  Settled  Estates;  Lofthouse 

«.  Haqsabd.  (a) 
Copyholds — Fines  and  fees — Appointment  of  new 
trustees  —  Admission    of   heir-at-law    of   last 
surviving  trustee — Admission  of  new  trustees — 
Tenant  for  life  and  remaindermen — Apportion- 
ment. 
2%e  fines  and  fees  payable   in  respeat    of    the 
adm,ission  of  new   trustees  to  copyhold  estates 
■devised  to  trustees  in  trust  for  a  tenant  for  life, 
/with  remainders  over  to  other  persons,  must  be 
'borne  by  the  tenant  for  life  and  remaindermen 
in  proportion  to  the  value  of  their   respective 
interests. 
Carter  v.  Sebright  (26  Beav.  374,)  foUowed. 

(•)  Beported  by  1.  Tbdsisaii,  Eiq.,  BairittaMkt-I«w, 


OBIGINATINO  SUMMOns. 

Summons  taken  out  by  the  tenant  for  life  to 
determine  {inter  alia)  the  question  how  the  fines 
and  fees  payable  on  the  admission  of  three  new 
trustees  to  copyholds  were  to  be  borne,  the  defen- 
dants being  the  three  new  trastees. 

Mary  Bullock  by  her  will,  dated  the  4th  July 
1864,  devised  certain  freehold  and  copyhold 
estates  in  the  county  of  Norfolk  to  three  trustees 
and  executors  therein  named  upon  trust  (in  the 
events  which  had  happened)  for  Julia  Diana 
Lofthouse  for  life,  with  remainder  to  her  eldest 
son  in  fee  simple  who  should  be  living  at  her 
decease  or  who  should  have  previously  died 
leaving  issue  surviving,  with  divers  remainders 
over. 

The  three  original  trustees  named  in  the  will 
were  all  dead,  the  last  survivor  being  the  late 
Lord  Cranworth,  who  died  on  the  13th  Oct.  1902, 
shortly  after  the  appointment  of  the  three 
defendants  to  the  summons  as  new  trustees  of 
the  will  in  place  of  himself  and  the  two  then 
deceased  trustees,  and  before  surrendering  the 
trust  copyholds  to  the  new  trustees.  In  conse- 
quence oi  this  accident  the  heir  of  Lord  Cran- 
worth had  to  be  admitted  to  the  copyholds  for 
the  purpose  of  surrendering  them  to  the  new 
trustees  before  their  admission  took  place. 

The  fines  and  fees  due  upon  theSe  admissions 
had  to  be  paid,  and  the  question  raised  by  the 
summons  was  how  they  were  to  be  borne. 

The  three  defendants  were  not  only  the  present 
trustees  of  the  will  of  the  testatrix,  but  were  also 
trustees  of  a  settlement,  dated  the  4th  Aug.  1904, 
whereby  G.  W.  B.  Gopeman,  the  eldest  son  of  the 
plaintiff,  settled  all  his  contingent  reversionary 
interest  under  that  will  on  certain  trusts  therein 
mentioned. 

Blakesley  for  the  plaintiff,  the  tenant  for  life. 
— The  fines  and  fees  payable  on  the  admission  of 
the  heir-at-law  of  the  last  surviving  trustee  and 
of  the  new  trustees  are  proper  trustee  expenses, 
which  are  properly  payable  out  of  the  corpus  of 
the  trust  estate,  and  should  be  raised  out  of 
corpus.  The  tenant  for  life  pays  her  proportion 
of  them  by  losing  the  interest  on  the  amount  by 
which  the  corpus  is  reduced  to  provide  funds  for 
paying  them.  The  tenant  for  life  does  not  bear 
any  part  of  the  capital  sum  required.  The  Master 
of  the  RoUs  in  Carter  v.  Sebright  (26  Beav.  374) 
says  that  the  same  principle  applies  to  it  as  to 
the  ooste  of  the  appointment  of  new  trustees, 
and  there  is  no  question  that  the  costs  of  the 
appointment  of  new  trustees  are  payable  out  of  the 
estate  generally.  In  Playlin  v.  Abbott  (2  My.  &  E. 
97)  the  same  principle  is  recognised  in  the  case  of 
leaseholds  for  lives. 

Duka  for  the  defendant  trustees. — The  fines 
and  fees  in  question  are  not  ordinary  trustees' 
expenses.  They  must  be  borne  by  the  tenant  for 
life  and  the  remaindermen  according  to  their 
respective  interests.  The  principle  applicable  to 
these  payments  is  the  same  as  governs  the  pay- 
ment of  fines  for  the  renewal  of  a  lease — that  is,  all 
wlio  benefit  must  share  the  burden.  [Swinfbn 
Eady,  J,  referred  to  2  Seton,  6th  edit.,  p.  1775-6.] 
Carter  v.  SebrigM  (ubi  sup.). 

SwiNPKN  Eady,  J. — ^I  think  the  proper  order 
to  make  in  this  case  is  that  which  was  made  in 
Carter  v.  Sebright  (2  Seton,  6th  edit,  p.  1775-6) 
The  fines  and  fees  must  be  borne  by  the  tenant 
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for  lite  and  remaindermen  aooording  to  their 
reapeotire  interesta. 
Solicitors :  Jforrt*  and  Brittow. 


3  <0^ 


BENCH  DIVISION. 
WtAnetAay,  Aug.  10. 1904. 
(Before  Waltok,  J.) 

MBIEIC08  O.  AKGLO-AuBTEIAH  BiJTK.  (a) 

Bank — Confiiot  oflaw—Cotwtnion — Cheqm  ttolen 
an<I  tndortenMni  forgtd  in  foreign  country — 
Good  HlU  patted  in  foreign  country — Cheque 
drawn  in  foreign  country  on  bank  in  England 
— English  and  Atutrian  law — BUlt  of  Exchange 
Act  1882  (45  <»  46  Vict.  e.  61),  m.  24,  72. 

A  cheque  drawn  in  Boumania  upon  a  bank  in 
London  and  indorted  "  O.  E.  and  Co."  wa*  stolen 
from  the  original  payee  in  Boumania  and  the 
indorsement  forged. 

The  thief  indorted  the  cheque  to,  and  obtained 
payment  for  it  from  a  Vienna  bank.  The  Vienna 
oank  took  the  cheque  for  good  consideration, 
acted  in  good  faith  andwitMut  gross  negligence, 
and  indorsed  the  cheque  to  a  bank  in  'L<mdon, 
who  presented  it  to  the  bank  on  wAiefc  it  wo* 
drawn  and  obtainedjpayment. 

By  Autirian  law  the  Vienna  batik  acquired  a  good 
title  to  the  cheque.  In  an  action  for  convertion 
of  the  cheque  : 

Held,  that  the  Vienna  bank,  having  acquired  a  good 
title  to  the  cheque,  pasted  a  good  title  to  the 
defendants,  and  that  there  wcu  no  conversion  by 
the  defendants. 

Aloook  V.  Smith  (66  L.  T.  Bep.  126 ;  (1892)  1  Ch. 
29S)  followed. 

Action  tried  in  the  Commeroial  Conrt. 

ClMm  for  2502.  damages  for  the  wronef nl  o<m- 
Teraion  of  a  cheque.  The  faota  aa  found  were  aa 
follows : — 

The  plaintiffs,  who  carried  on  business  at  Braila, 
in  Roumania,  were  the  payees  of  the  oheqne  in 
qneation.  It  was  stolen  from  them,  and  it  was 
fraadnlently  indoned  by  the  thief,  or  someone 
acting  in  concert  with  the  tMd!,  to  a  bank  at 
Yienna,  who  took  it  for  good  consideration 
and  in  ^ood  faith,  and  it  was  indorsed  by  them 
to  the  Anglo- Anstrian  Bank,  the  defendants. 
The  Anglo-Anstrian  Bank,  the  d^endants, 
obtained  payment  of  it  from  the  b«nk  upon 
which  the  cheque  was  drawn.  It  was  alleged  that 
in  dealing  with  the  cheque  and  obtaining  pay- 
ment for  it  they  were  deafing  witi^  the  property  of 
the  plaintiffs;  the  cheque  was  the  pluntiifs', 
and  that  the  defendants  were  responsible  for  the 
conrersion  of  the  cheque. 

On  the  other  hand,  the  defendants  alleged  that 
by  the  transfer  of  the  cheque,  which  took  place  in 
Vienna,  to  a  Vienna  bank,  a  sood  title  pused  to 
the  Vienna  bank— a  good  tiue  which  this  conrt 
was  bound  to  recognise — and  that  the  Vienna 
bank,  having  taken  a  good  title,  gave  a  eood  title 
to  the  defendants ;  and  therefore  the  dtfendants, 
when  they  dealt  with  the  cheque  and  obtained 
payment  of  it  by  presenting  it  to  the  bank  upon 
wluch  it  waa  drawn,  were  dealing,  not  with  the 
plaintiffs'  property,  but  with  their  own  property, 
and  therefore  they  are  not  liable  in  this  action. 

The  cheque  was  drawn  on  the  6th  March  1903  by 

(a)BeporM(l  b7TBErOB  TUSTOH,  Eiq.,  Burlater-X-Law. 


the  Banque  Generale  at  Braila  in  Boumania  on  » 
bank,  the  Direction  der  Diaoonto  GieseUschaft,  in 
London,  and  was  payable  to  the  plaintiffs  or 
their  order.  It  was  indorsed  by  the  plaintifEs  to- 
a  firm  of  G.  Embiricos  of  London.  The  cheque 
was  placed  in  an  envelope  with  a  letter  addressed 
to  Messrs.  G.  Embiricos  and  Co.,  London,  anci 
ought  to  have  been  posted.  But,  instead  of  its 
beine  posted  in  due  course,  a  clerk  in  tiie  service 
of  the  plaintiffs  fraudulently  opened  the  letter 
and  stole  the  cheque,  sending  on  the  letter  to  it» 
destination — ^that  is,  to  Metsrs.  G.  Embirioos  and 
Co.,  London.  The  cheque  then  found  its  way  tO' 
Vienna,  and  at  Vienna  on  the  9th  March  (the 
cheque  having  been  drawn  on  the  6th  March)  it; 
was  taken  by  someone,  who,  no  doubt,  was  acting 
in  concert  with  the  thief,  to  the  bank  in  Vienna  to- 
be  cashed.  The  Vienna  bank,  not  knowing  the 
person  who  brought  the  cheque  to  them,  asked  him 
to  call  again  the  next  day.  It  appeared 
to  be  properly  indorsed.  The  Vienna  bank  then 
communicated  with  the  drawers  of  the  cheque — 
that  is  to  say,  the  Banque  G^nSrale  of  Brula — 
and  ascertained  from  the  drawers  of  the  cheque 
that  the  cheque  was  drawn  by  them,  and  there- 
fore was  a  genuine  cheque  in  that  sense,  and  on 
the  next  day,  the  10th  March,  the  person  who  hact 
brought  the  cheque  on  the  previous  day  to  the 
bank  to  be  cashed  called  again  and  it  was  cashed — 
that  is  to  say,  he  recmved  its  value — and  the 
cheque  was  handed  over  to  the  Vienna  bank.  It 
pnroorted  to  be  duly  indorsed  by  Messrs. 
G.  Embiricos  and  Co.,  to  whose  order  it  had  been 
indorsed  hj  the  plaintiffs.  Then  it  was  sent  on, 
indorsed  or  the  Vienna  bank,  to  the  Anglo- 
Austrian  Bank  in  London,  and  was  caahed  by 
them. 

BanJces,  E.C.  and  De  Oruyther  for  the  phuntiff s. 
— The  English  law  is  applicable,  and  the  thief  by 
obtaining  a  title  abroad  cannot  enable  the  defen- 
dants  to  succeed  in  tJits  action  : 

La  Cave  v.  Credit  Lyonnais,  75  L.  T.  Bap.  514  r 
(1897)  1  Q.  B.  140. 
It  is  immaterial  as  to  what  country  the  cheque 
passes.  The  English  law  does  not  recognise  » 
titie  acquired  abroad  to  a  chattel  stolen  in 
England.  By  merely  taking  a  stolen  chattel  t» 
a  foreign  country  the  thief  cannot  acquire  a  titie 
which  holds  gooid  in  England  when  the  chattel 
arrives  there.  Sect  24  of  the  Bills  of  Exchaag» 
Act  1882  applies.  The  defendants  are  liable  for 
the  conversion  of  the  cheque. 

Cohen,  K.G.  and  Maurice  HiU  for  the  defen- 
diints. — This  is  not  an  action  on  the  cheque.  The 
question  is  whether  at  the  time  of  the  alleged 
conversion  the  defendants  ware  entiUed  to  the 
property  in  or  possession  of  the  cheque.  Thn 
Vienna  firm,  having  bought  the  cheque,  acquired 
tiie  property  in  the  cheque.  The  universal  rule 
of  private  international  law  is  applicable.  If 
personal  property  is  disposed  of  acoordine  to  the 
hiw  of  the  country  where  the  disposal  took  placet . 
the  titie  ^ns  acquired  is  binding  elsewhere : 

CcmmeU  v.  BeweU,  2  L.  T.  Bep.   799 ;  9  L.  J. 

350,  Ex. ; 
Catirique  v.  Imrie,  23  L.  T.  B«p.  48 ;  L.  Bep.  *■ 

H.  L.414: 
Hooper  v.  Oumm,  16  L.  T.  Bep.  107;  L.  Bep.  2  Oil. 
282,  at  p.  288. 
Sect.  72  of  the  Bills  of  Exchange  Act  1882  is  noi^ 
applicable.    Sect  24  of  that  Act  does  not  apply. 
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The  defendants  do  not  derive  their  title  through 
the  forged  indoTsement,  but  through  the  Vienna 
firm.  By  Austrian  law  the  Vienna  firm  acquired 
a  good  title,  in  spite  of  the  forced  indorsement 
and  theft,  and  passed  a  good  tiue  to  the  defen- 
dants, and  therefore  the  latter  are  not  liable  for 
conversion.  Rule  140  of  Dicey's  Confliot  of 
Laws  1896  is  applicable.  The  case  of  Aleoek  v. 
Smith  (66  L.  T.  Rep.  126 ;  (1892)  1  Oh.  238)  is  in 

P®™*-  Cur.  adv.  mat. 

Aug.  10. — Walton,  J. — There  is  here,  of 
course,  no  question  as  to  the  contractual  rights  in 
the  cheque  as  against  the  bank  upon  whioh  the 
cheque  was  drawn.  The  only  question  is  a  ques- 
tion as  between  two  successive  holders  of  the 
cheaoe — as  between -Uie  original  payees,  who  were 
holders  and  from  whom  the  cheque  was  stolen, 
and  a  subsequent  holder  who  acquired  his  title 
through  and  by  means  of  a  forged  indorsement. 
It  is  plain  that  if  this  case  is  to  be  governed  by 
English  law,  the  defendants— there  is  no  disj^ute 
about  it — would  have  no  defence  to  this  action. 
The  English  law  is  stated  in  sect.  24  of  the  Bills  of 
Exchange  Act  1882,  which  says  that :  "  Subject  to 
the  provisions  ef  this  Act,  where  a  signature  on  a 
bill  is  forsed  or  placed  thereon  without  the 
authority  ra  the  person  whose  signature  it  pur- 
ports to  DO,  the  forged  or  unauthorised  signature 
IB  wholly  inoperative,  and  no  rieht  to  retain  the 
lull  or  to  give  a  discharge  therraor  or  to  enforce 
payment  uiereot  against  any  party  thereto  can 
be  acquired  through  or  under  that  signature, 
unless  the  party  against  whom  it  is  soueht  to 
retain  or  enforce  payment  of  the  bill  is  preclnded 
from  setting  up  the  forgery  or  want  of  authority." 
But  the  defendants  say  that  the  English  law  as 
stated  in  that  section  of  the  Bills  of  Ezchanse 
Act  does  not  apply  to  the  present  case  because  we 
cheaue  was  transnrred  in  Vieima  to  the  Vienna 
bank ;  and  the  defendants  say  that  bv  the  law 
of  Austria  (which  is  the  law  of  Vienna)  the  Vieima 
bank  obtained  a  good  title  to  the  cheque,  although 
it  was  handed  to  them  by  some  person  who  mther 
was  the  thief,  or  was  acting  in  conoert  with  the 
thief  who  had  stolen  the  cheque,  and  although  the 
indorsement  to  them — that  is,  the  written  indorse- 
ment— was  a  forgery.  It  is  stated  that  that  is 
the  law  of  Austria,  the  law  which  would  govern  a 
transaction  of  this  kind  in  Vienna,  and  that  a 
question  of  title  arising  from  the  transfer  of 
tne  cheque  in  Vienna  must  be  determined  by  the 
law  of  Vienna.  Now,  with  regard  to  the  law  of 
Vienna,  I  do  not  think  that  there  is  any  dispute. 
It  is  stated  in  affidavits,  and,  so  far  as  I  can  see, 
the  affidavits  of  the  plaintiffs  and  of  the  defen- 
dants agree.  In  an  affidavit  used  by  the  defendants 
^the  affidavit  of  Dr.  Wilhelm  Stein)  it  is  alleged 
in  par.  7  that,  "  by  Austrian  law  the  holder  of  a 
cheque  which  he  has  bought  bond  fide  and  for 
value  is  identified  as  proprietor  of  the  cheque  and 
entitled  to  the  proceeds  thereof  against  all  the 
world,  notwithstanding  that  the  cheque  has  pre- 
viously been  stolen,  and  notwithstanding  that  the 
indorsement  has  been  forged."  I  do  not  need  to 
read  the  rest  of  the  affidavit.  The  articles  of  the 
code  applicable  in  Vieima  are  set  out.  I  think  one 
ought  to  add  to  that  statement  of  the  law  from 
what  appears  lower  down.  "  By  Austrian  law  the 
holder  of  a  cheque  which  he  has  bought  bond  fide 
and  without  gross  negligence  "  ought  to  be  added, 
and  for  value  is  identified  as  proprietor  of  the 


cheque  and  entitled  to  the  proceeds  thereof  against 
all  tne  world,  notwithstanding  that  the  cheque  ha» 
previously  been  stolen,  and  notwithstanding  that 
the  indorsement  has  been  forged ."  The  law  is  stated 
in  an  affidavit  which  has  heaa.  put  in  by  the  plain- 
tiffs, practically  in  the  same  laneuage.    There  i» 
no  depute  as  to  what  the  Austrian  law  was.  Th& 
question  is  whether  the  validitv  of  the  inderse- 
ment  and  transfer  in  Vienna  depends  upon  the 
Austrian    law,    or  whether   it    depends  upon 
English  law.    Mr.    Cohen,  for  the  defendants, 
relied  upon  the  general  principle  which  is  applic- 
able to  ordinary  chattels,  and  whioh  he  contended 
was  applicable  also  to  a  cheque  such  as  the  cheque 
in  question  in  this  case;  and  the  general  rule 
upon   whioh  he  relied  is  stated   in  the  case  of 
Aleoek  v.  SmUh  (66  L.  T.  Bep.  126;  (1892)  1  Gh. 
238)  by  Mr.  Justice  Bomer,  now  Lord  Justice- 
Bomer,    in  giving  judgment  in  that  case,  and 
whose  judgment  was  afterwards  affirmed  by  the 
Court  of  Appeal.    What  Lord  Justice    Bomer 
said  was  this  :    "  Grenerally,  the  rights  of  trans- 
feror and  transferee  on  a  transfer,  m  one  country, 
of  a  document  of  title  to  a  debt  or  to  an  interest 
in  personal  property,  are  governed  by  the  law  of 
the   country   where   the    transfer   takes   placet 
although  the  debt  may  be  due  from  persons  Uving 
in,  or  the  personal  property  may  be  situate  in,  e> 
foreign  country."    Mr.    Cohen,  with    regard  to 
chattels,  contended,  and  I  think  rightly,  that  the 
law  is  correctly  stated  in  Mr.  Dioey's  book  on  the 
Conflict  of  Laws  in  rule  140.    The  rule,  as  stated 
by  Mr.  Dicey,  is  in  these  words :  "  An  assignment 
of  a  movable  which  can  be  touched  (goods),  giving 
a  good  title  thereto  acoording  to  the  law  of  the 
country  where  the  movable  is  situate  at  the  time  of 
the  assignment  (lex  aitiu),  is  valid."  I  do  not  think 
that  it  was  disputed,  or,  at  least,  I  did  not  gather 
that  it  was  disputed,  that  that  is  a  correct  state- 
ment of  the  law  with  regard  to  ordinary  chattels ;; 
and,  therefore,  if  this  luid  not  been  a  cheque,  but 
had  been  a  diamond,  say,  which  had  been  stolen 
out  of  a  letter  and  then  sold  in  Vienna  under  such 
circumstances    that  the  purchaser    in  Vienna, 
took  a  good  title,  and  the  question  afterwards- 
arose  as  to  the  validity  of  the  sale  in  Vienna  in 
this  country,  the  Engush  conrto  vronld  recognise 
the  validity  of  the  transaction  in  Vienna,  if  it  wa8> 
good   accordiuK   to  the   law   of   Vienna,    even 
although  it  womd  not  be  good  according  to  the  law 
of  England.    It  seems  to  me  the  analogy  with  a 
sale  in  market  overt  is  almost  exact    A  horse  is 
stolen  and  taken  by  the  thief  to  some  other  place- 
and  is  sold  in  market  overt.    Acoording  to  the 
general  law,  the  thief  could  give  no  title  at  aU ;. 
if  it  is  sold  in  market  overt*  according  to  our 
English  law,  the  purchaser  does  get  a  good  title. 
You  might  ima^ne  a  somewhat  similar  stete  of 
thin^  with  regard  to  a  foreign  State  like  Vienna.. 
It  might  very  well  he  that  a  sale  in  Vienna  of  a 
chattel  might  confer  a  good  titie  according  to 
Austrian  law,  although,  if  the  same  sale  had  takeiL 
place  in  London,  no  title  at  all  would  have  been 
given.    In  such  a  case  it  seems  to  me  plain  that 
the  title  acquired  in  Vienna,  good  according  to- 
Austrian  law,  would  be  a  good  title  in  Enguind.. 
Now,  does  this  apply  to  a  bill  or  a  cheque  P    It 
seems  to  me  that  the  case  of  Aleoek  v.  Bmith  from 
l)eginning  to  end  assumes  that  the  same  rule- 
must  be  applied  to  a  cheque  as  would  be  applied 
to  a  chattel.    Lord  Justice  Romer,  having  begun, 
by   pointing   out    in   that    case    the    question 
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«Lroae,  not  as  a  qaeation  of  contract  between  the 
partiea  to    the    contract,   but  as  a  qaeation   as 
between  aucceaaive  holders  oa  to  the  title  to    the 
inatrament,  refers  to  the  general  law  and  refera 
to  the  rale  with  regard  to  chattela  aa  to  which 
I   have    jost    spoken,    and    it    seems    to    me 
that  he  applies  the   ordinar;   rule  with  regard 
to  chattels  to,  in  that    case,  a   bilL    In  that 
case,  stating  it  quite  ahortlj,  the  queation  aroae 
in  thia  way :    A  bill  was  porchaaed  in  Norway 
under  circumatancea  which  gave  the  purchaser  a 
f^d  title    in  Norway  by  Norwegian    law,  bat 
which  would  not  have  given  to  the  purchaser  a 
^ood  title  in  England,  if   the  transaction   had 
taken  place  in   England,  according  to  English 
law.    At  any  rate,  it  would  not  have  given  the 
purchaser  a  good  title  as  against  the  plaintiSa  in 
the  case  of  Aleock  v.  Smith.    The  bill,  having 
been  purchased  in  Norway,  was  indorsed  to  the 
'defendant  (I  am  apeaking  now  of  the  defendant 
in  the  case  of  Aleock  v.    Smith),  who  was  in 
England,    and     the    plaintiffs,    against    whom, 
according   to   English  law,  the  defendants  had 
acquired  no  title  or  not  a  good  title,  set  up  their 
«laim  as  against  the  defendant  in  England.    The 
'qnestion  had  to  be  determined  in  England,  and  it 
-was  held  that  although  the  purchaser,  under  the 
.flame  ciroumstanoes,  would  not  have  taken  a  good 
title,  and  that  therefore  the  defendant  would  not 
have  had  a  good  title  as  against  the  plaintiffs  if 
the  purchase  and   the  transaction  had  been  in 
England,  because  the  transaction  was  in  Norway 
and  was  good  according  to  Norwegian  law,  he  did 
take  a  good   title  as  against  the  plaintiffs.    It 
seems  to  me  that  in  effect  Alcoek  v.  Smith  governs 
the  present  case,  and  that  I  am  bound  to  follow  it, 
and,  if  so,  my  judgment  ought  to  be   for  the 
defendants.    Reference  was  also  made  to  sect.  72, 
sab-aect.  2,  of  the  Billa  of  Exchange  Act,  which 
is  this :  "  Subject  to  the  provisions  of  this  Act,  the 
interpretation    of     the    drawing,    indorsement, 
acceptance,  or  'acceptance  supra  protest  of  a  bill 
is  determined  by  the  law  of  the  place  where  anch 
contract  ia  made."     "  Contract"    there    means 
drawing,    indorsement,    or    acceptance,    or    by 
acceptance  under  protest.    There  is  an  exception  : 
'"  Provided  that  where  an  inland  biU  is  indorsed 
in  a  foreign  country  the    indorsement   shall  aa 
regarda  the  payer  be  interpreted  according  to  the 
law  of  the  United  Kingdom."    Mr.  Cohen  acaroely 
relied  upon  that  anb-section,  although,  if  inter- 
pretation of   the  indoraement  meana  the  legal 
•effect  of  the  transfer  by  indoraement,  it  aeema  to 
me  it  would  have  covered  the  preaent  case — if 
it  means  that.    "  Indoraement,"  of  course,  in  the 
Bills  of  Exchange  Act  means  something  more 
than  the  mere  writing  of  a  name  or,  at  any  rate, 
of    some    words    on    the   back   of    the  cheque. 
'"Indorsement,"  as  interpreted  by  the   Bills   of 
JExchsmge  Act,  means  an  indorsement  completed 
by  delivery  ;  and  therefore  "  indorsement "  means 
the  transaction  of  delivering  a  cheque  indorsed. 
It  has  been  said  in  the  very  caae  I  have  referred 
to  of  Aleock  V.  Smith  that  the  word  "  interpreta- 
tion "  ia  not  to  be  read  in  the  strict  sense  merely 
of  an  explanation  of  words  and  language,  but  as 
meaning  the  legal  effect ;  that  the  legal  effect  of 
the  indorsement  is  to  be  determined  by  the  law  of 
the  place  where  such  contract  is  made.    If  that 
meana  the  legal  effect  of  the  transfer  by  indorae- 
ment, it  aeema  to  me  it  would  apply  to  the  preaent 
But  whether  it  does  apply  or  whether  it 


does  not  apply,  it  does  not  prevent  the  genfsral 
rule  from  applying.    I  do  not  think  in  the  caae  of 
a  codifying  Act,  like  the  Bills  of  Exchange  Act, 
because  a  particular  instance  of  the  application  of 
a  general  rule  is  expressly  provided  for  and  men- 
tioned, that  you  can  properly  argue  the  general 
rule    applies    only    ao    far    as    it    ia    expreaaly 
mentioned.    That  doea  not  exclude  aa  to  other 
thinga  which  are  not  expressly  mentioned,  because 
these  Acts,  like  the  Bills  of  Exchange  Act,  do 
not  pretend  to  be  scientific  codea  in  which  the 
whole  of  the    principles    are    laid    down    from 
beginning  to  end,  but  they  are  really  rather  in  the 
nature  of    digests;    and    in    this,    as    in    other 
statutes  of  the  same  kind,  there  is  a  general 
saving  clause  which   provides  that   the   general 
principles  of  law  are  to  apply,  which  is  sect.  97, 
sub-sect.    2 :    "  The     rules    of     common     law, 
including  the  law  merchant,   save  in  ao  far  as 
they    are    inconsistent    with    the    express     pro- 
visions  of   this  Act,  shall  continue  to  apply  to 
bills  of  exchange,  promiaaory  notea,  and  cheques." 
Therefore,  even  although  aect.  72  doea  not  apply 
and  ought  not  to  be  read  ao  aa  to  govern  the 
preaent  case,  I  think  that  the  general  principle 
which  I  have  endeavoured  to  indicate  does  app1y> 
and  that  this  is  analogous  to  a  case  in  which  a 
chattel  was  transferred  in  Vienna  in  such  a  way 
as,  according  to  Austrian  law,  to  give  a  good  title, 
although  not  in  such  a  way  aa  would  give  a  good 
title  according  to  English  law.   In  such  a  caae  the 
title  acquired  in  Yienna  would  be  recognised  as  a 
good  title  in  the  English  courts,  and  I  think  the 
same  rule  appliea  to  a  cheque  under  the  circum- 
stances of  this  case.    There  is  another  question. 
By  the  Austrian  law  the  Yienna  bank  took  a  good 
title  only  if  it  took  the  cheque  in  g^od  faith  and 
for  full  value  (about  which  there  ia  no  diapute)  and 
alao  without  gross  negligence.    It  is  said  there  was 
gross  negligence,  and  the  gross  negligence  relied 
upon  is  this,  that  the  Yienna  bank  did  not  make 
further  inquiries  aa  to  the  atranger  who  brought 
the  cheque  to   the  bank  to   be  caahed.     That 
is  one  point  which  ia   relied   upon,  and  I  will 
deal  with  that  first.    They  did  Inquire  of   the 
drawer  of  the  cheque  to  ascertain  whether  the 
cheque  was  a  genuine  cheque  to  begin  with — 
whether  it  was  really  a  cheque  drawn  by  the 
drawer  on  the  bank  in  London.    They  found  out 
that  it  was.     Who  the  person  was  into  whose 
hands  the  cheque  had  got  they  could  not  tell  at 
all  except  by  asking  him,  and  it  seems  to  me  that 
that  would  have  been  a  very  useless  proceeding, 
because  he  could  have  said  anything  he  chose ; 
and  I  do  not  think  that  they  could  expect  to  be 
able  to  obtain  any  reasonable  security  as  to  the 
validity  of  the  transaction  or  as  to  the  validity  of 
the  title  of  the  person  who  presented  the  cheque 
to  them  by  makin  g  inquiries  of  him.    At  any  rate, 
the  fact  that  they  did  not  make  any  further 
inquiry  than  they  did  does  not  seem  to  amount  to 
what  the  Austrian  law  calls  gross  neglience.  Then 
the  other  point  ia  thia  :  It  ia  aaid  that  the  cheque 
waa  indorsed  to  G.  Embiricoa  and  Co.,  and  that 
G.  Embiricos  and  Co.  were  in  London,  but  there 
waa  nothing  on  the  face  of  the  cheque  to  show 
that  they  were  in  London.    So  that  there  was 
nothing  to  show  that  G.  Embiricos  and  Co.  to 
whom  the  cheque  was  indorsed  were   really  in 
London.    It  is  said  that  the  cheque  was  cashed 
on  the  10th  and  was  drawn  on  the  6th,  and  that 
it  could  not  have  got  to  London  and  back.  That 
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may  be  so ;  but  I  do  not  see  that  there  is  anything 
in  that  which  in  itself  was  snapicions.  So  far 
as  the  Anstrian  bank  was  concerned,  the  cheque 
might  very  well  properly  be  in  the  hands  of 
some  person  in  Vienna  on  the  9th  March, 
although  it  was  drawn  only  on  the  6th,  and  it 
seems  to  me  that  the  evidence  as  to  gross 
negligence  faUs.  Therefore,  if  I  am  right  in  the 
principle  of  law  which  I  think  ought  to  be  applied 
to  this  case,  and  if  I  am  right  in  saying  that  it  is 
governed  by  Aleock  y.  Smith,  there  must  be  judg- 
ment for  the  defendants.  The  difference  between 
this  case  and  Aleock  v.  Smith  seems  to  me  to  be 
this,  that  in  Ahock  v.  Smith  there  was  no  fraud. 
That  is  true.  There  was  no  question  of  the  bill 
having  been  stolen ;  it  was  not  dealt  with  by  a  thief, 
or  by  anybody  who  had  acquired  it  dishonestly. 
But  in  the  case  of  a  chattel  that  would  make  no 
difference.  In  the  case  of  a  sale  in  market  overt 
it  makes  no  difference,  and  I  do  not  see  why  it 
should  make  any  difference  in  the  present  case. 
I  have  found  nothing  else  that  is  material  which 
seems  to  me  to  distinguish  the  case  of  Aleock  v. 
Smith  from  the  present  case,  and  therefore  I 
tiiink  there  must  be  judgmentfor  the  defendants. 

Solicitors  for  the  plaintiffs,  Dovoning,  Handeoek, 
Middleton,  and  Lewis. 
Solicitors  for  the  defendants,  Bircham  and  Co. 
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^/^y  Wednesday,  Jtily  13,1904,. 

*  ■'.  -{"^wore  Lord  Alveestone,  C.J.,  Eeititedt,  and 

'  *  Pbillimobe,  JJ.) 

-  Fitch  v.  Bbemondsbt  Guabdians.  (o) 
jAVMuey — Avvfl/wm  —  'Ex'pvnset  of  maintenance  of 
Ivmatiet — Pamper  hmaties  lettled  in  parish  oui- 
tide  county  or  borough  to  which  the  asylum 
belongs — £imit  of  charge  for  maintenance — 
Lunaoy  Ad,  1890  (53  &  54  Vict.  c.  5),  •.  283,  sub- 
ss.  1,  3. 

Sub-sect.  1  of  sect.  283  of  the  Lunacy  Act  1890 
requires  every  visiting  committee  to  fix  "  a  weekly 
swm,  not  exceeding  14«.,  for  the  expenses  of  main- 
tenance and  other  expenses  of  each  pauper  lunatic 
in  the  cisylum,"  and  sub-sect.  3  gives  them  power 
to  fix"  a  greater  weekly  sum  not  exceeding  14s." 
m  respect  of  pauper  lunatics  "  other  than  those 
sent  from  or  settled  in  a  parish  or  place  toithin 
the  county  or  borough  to  which  the  asylum 
belongs." 

Held,  that  the  committee  have  no  power  under 
'•  s^-feet.  3  to  fix  a  greater  weekly  sum  than  14<. 
for  the  expenses  of  maintenance  of  out-county 
pauper  lunatics  in  the  asylum ;  but  that  the  sttb- 
sechon  merely  gives  them  power  to  make  a 
differential  charge  betvoeen  out  lunatics  and  home 
lunatics,  and,  while  charging  less  than  the  14a. 
in  respect  of  home  lunatics,  to  charge  a  greater 
sum,  up  to  the  limit  of  148.,  in  respect  of  out 
lunatics. 

Appeal  from  the  City  of  London  Court. 

The  action  was  brought  by  the  visiting  com- 
mittee of  the  City  of  London  Lunatic  Asylum, 
in  the  name  of  their  clerk,  Mr.  Charles  Fitoh,  to 
recover  a  sum  of  112.  5s.  from  the  guardians  of 
the  poor  of  the  parish  of  Bermondsey,  for  the 
lodgmg  and  maintenance  in  the  asylum  from  the 
30tb  Dec.  1903  to  the  30th  March  1904  of  a  pauper 

(•)  Baportad  by  W.  W.  Obb,  Eiq.,  Burlitar-at-Lkw. 


lunatic  whose  legal  settlement  was  in  the  parish 
of  Bermondsey. 

By  a  resolution  of  the  Ist  Aug.  1901,  under 
sect.  283,  sub-sect.  1  of  the  Lunacy  Act  1890,  th» 
visiting  committee  of  the  asylum  axed  the  weiakly 
sum  or  charge  for  the  expenses  of  maintenance- 
and  other  expenses  of  each  pauper  lunatic  in  the- 
asylum  chargeable  to  the  union  of  the  city  of 
London  at  128.  3d.,  increasing  the  rate  fronk 
lis.  Id.,  at  which  it  then  stood. 

By  a  resolution  of  the  4th  Feb.  1904,  under  sub- 
sect.  3  of  sect.  283,  the  committee  increased  the 
weekly  charge  for  the  maintenance  and  expenses 
in  the  asylum  of  pauper  lunatics  chargeable  to- 
unions  outside  the  City  from  148.  to  2l8.,  and 
notice  of  that  resolution  was  thereupon  given  to- 
the  defendants. 

The  sum  now  sued  for  represented  forty-fiv& 
days'  lodging  and  maintenance  of  the  lunatic  at 
28.  per  day  (that  is,  at  the  rate  of  148.  a  week^ 
from  the  Ist  Jan.  1904  to  the  15th  Feb.,  and  forty- 
five  days  at  38.  per  day  (that  is,  at  the  rate  of  21s. 
a  week)  from  the  15th  Feb.  to  the  30th  March. 

The  defendants  paid  into  court  the  sum  of  91.,. 
being  2s.  a  day  or  148.  a  week  for  the  whole  period 
of  ninety  days,  and  the  action  proceeded  in  respect- 
of  the  balance.  The  County  Court  judge  gave 
judgment  for  the  defendants,  with  leave  to  th& 
plaintiff  to  appeal. 

The  plaintiff  appealed. 

The  Lunacy  Act  1890  (53  &  54  Yiot.  c.  5) 
provides : 

Seot.  283  (1).  Every  viaiting  oommittee  shall  fix  a. 
weekly  scin,  not  exoeading  fourteen  shillings,  for  the- 
expensea  of  miintenanoe  and  other  expanses  of  each 
panper  Innatio  in  the  as; lorn,  and  of  aaoh  amount  that- 
the  total  of  snoh  weekly  anma  shall  be  anffioient  to 
defray  anoh  expenses  and  also  the  aalariea  of  the  offioers- 
and  attendants  of  the  asylom,  and  snoh  weekly  sunk 
may  from  time  to  time  be  altered.  (2)  If  fourteen 
shillings  a  week  ia  found  inanffioient  for  the  pnrpoiea- 
aforeaaid,  the  local  authority  to  whom  the  asylonk 
belongs  may  by  order  direct  aooh  addition  to  be  made 
to  the  weekly  sum  as  to  the  looal  authority  aeema  neoea- 
aary,  and  every  auoh  order  shall  be  aigned  by  the  olerk 
of  the  local  authority,  and  forthwith  pnbliahed  in  a  local 
newspaper.  (3).  A  oommittee  may  fix  a  greater  weekly 
Bum,  not  exceeding  fourteen  shillings,  to  be  charged  iiv 
reapeot  of  pauper  lunatioa  other  than  those  aent  from 
or  aettlad  in  a  pariah  or  place  within  the  ooonty  or 
boroogh  to  which  the  asylum  belonga.  (4).  Any  exoess 
created  by  the  payment  of  anoh  greater  weekly  sum 
may,  if  the  viaitiDg  committee  think  fie,  be  paid  over  t» 
a  building  and  repair  fund,  to  be  applied  by  the  oom- 
mittee to  the  altering,  repairing,  or  improving  th» 
asylum,  and  the  committee  shall  annually  aubmit  to  the 
looal  authority  a  detailed  atatement  of  the  manner  ia 
which  auoh  fund  haa  been  expended. 

The  corresponding  section  in  the  Lunatio 
Asylums  Act  1853  (16  &  17  Vict.  c.  97)— repealed 
by  the  Act  of  1890— was  seot.  54,  which  provided 
as  follows : 

Every  oommittee  of  visitors  shall  fix  a  -weekly  aum  to- 
be  charged  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  each  pauper  lunatic  confined  in 
auoh  asylum,  of  auoh  amount  that  the  same  may  be 
anffioient  to  defray  the  whole  expense  of  the  lodging, 
maintenance,  oare,  medicine,  and  clothing,  and  other 
expenaea  requiaite  for  each  pauper  lunatio,  and  that  the 
total  amount  of  such  weekly  auma,  after  defraying  anoh 
expenses,  may  aUo  be  aufficient  to  pay  the  aalariea  of 
the  offloera  and  attendants,  and  su(^  oommittee  may 
from  time  to  time  alter  the  amoont  of  such  weekly  sum 
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«■  oooMion  suy  require ;  provided  klways,  that  any  inoh 
xxmunittee  may,  if  they  think  fit,  fix  a  greater  weekly 
■urn  to  be  charged  ai  aforeeaid  in  respeot  of  panper 
Innatiaa  other  than  those  eent  to  enoh  aiylnm  from  or 
settled  in  eome  pariah  or  plaoe  ntaate  in  any  county  or 
borongh  to  whiah  raoh  aaylam  belongs  ;  provided  also, 
-that  snob  inm  shall  in  no  case  exceed  the  rate  of  fourteen 
ihillinga  per  week ;  but  if  the  aforesaid  rata  of  fonrteen 
shillings  be  fonnd  inioffieimit  for  the  purposes  aforesaid, 
it  shall  be  lawful  for  the  major  part  of  the  jostioes  of 
-tiie  ooonfy  or  borongh,  or  of  each  oounty  or  borongh  to 
erhioh  tacb  aaylnm  may  belong,  present  at  any  general 
or  quarter  aetsiona  for  suoh  county,  or  at  a  special 
.meetiag  of  the  jaitioes  of  such  borongh,  or  each  suoh 
flonnty  or  borough  respeotiTely,  to  make  such  addition 
to  suoh  rate  as  to  tiiem  respeotiTely  shall  seem  fit  and 
neoeiaary,  and  to  make  an  order  or  orders  aoeordingly, 
"whioh  order  or  orders  shall  be  signed  by  the  olerk  of  the 
peaoe  for  the  oounty,  or  clerk  to  the  Justices  for  the 
"borough,  and  forthwith  published  in  some  newspaper 
oommonly  circulated  within  anoh  county  or  borough. 

DandetoerU,  K.G.  {A.  Neihon  with  him)  for  the 
plaintiif. — The  sole  qnestion  is  whether,  npon  the 
constrnotion  of  sect.  283  of  the  Lanacy  Act  1890, 
a  oonn^  which  owns  a  lanatio  asylttm  can  charge 
more  wan  14*.  a  week  in  respect  of  oat  pauper 
Innatios ;  that  is,  for  panper  lonatios  bronghl  in 
from  other  counties.  The  scheme  of  the  section 
is  that  pauper  lunatics  are  maintained  in  the 
-asylum,  and  if  they  have  a  settlement  in  a 
union  in  the  county  where  the  asylum  is,  then  a 
certain  amount  can  he  claimed  from  that  union ; 
but  if  the  panper  is  settled  in  an  out  union,  then 
the  question  is  what  sum  can  be  charged.  The 
JLonaoy  Act  of  1890  is  a  consolidation  Act,  and  it  is 
therefore  of  advantage  to  look  at  the  previous 
Act,  which  is  the  Lunatic  Asylums  Act  of  1853 
<16  &  17  Vict.  c.  97).  Sect.  54  of  that  Act  deals 
with  the  point,  and  under  that  section  the  visiting 
committM  may  fix  a  weekly  sum  to  which  there 
is  no  limit  for  lunatics  within  the  county,  and 
then  they  oan  also  fix  "  a  greater  weekly  sum  " 
for  lunatics  that  come  in  from  outside  the 
county,  provided  that  "  such  sum  " — that  is,  such 
-greater  sum — "  shall  in  no  case  exceed  14«."  The 
corresponding  provision  in  the  Act  of  1890  is 
Best.  283,  which  has  introduced  this  alteration, 
-that  the  weekly  sum  that  oan  be  charged  to  any 
-county  paupers  is  limited  to  14s.  under  suh. 
sect.  1,  and  that  applies  to  both  classes  of  paupers. 
Then  if  that  sum  is  found  to  be  insufficient,  sub- 
sect.  2  giTes,  not  to  the  visiting  oommittee,  but  to 
the  local  authority  to  which  the  committee 
■  belong  power  to  order  a  larger  sum  than  14«. ;  so 
that  in  certain  ciroumstuices  for  in-oonnty 
-patients  more  than  14«.  can  be  charged,  provided 
the  local  authority  so  order.  Then  comes  sub- 
sect.  3,  and  under  that  it  is  contended  for  the 
defendants  that  in  no  case  can  more  than  14s.  be 
charged  for  an  out-patient.  That  cannot  be  the 
constrnotion  of  the  sub-section.  It  allows  a 
difference  between  the  two  charges  of  14*.,  so 
that,  supposing  they  are  charg^g  128.  a  week  for 
in-paiients,  then  they  would  m  entitled  to  charge 
up  to  26*.  for  out-patients.  Tliat  certainly  was 
the  case  under  the  Act  of  1853,  where  the  14s.  was 
'the  limit  of  the  greater  weekly  sum,  and  not  the 
limit  of  both  sums  combined.  Sub-sect.  3  of 
sect.  283  says  that  the  oommittee  may  fix  "  a 
greater  weekly  sum,  not  exceeding  14s.,"  in  respect 
of  out-patients ;  that  means  that  the  excess  of  the 
amount  fixed  for  the  out-^tients  over  the  amount 
£xed  for  the  home    patients  shall  not   exceed 


14i.  The  greater  weekly  sum  there  means  an 
additional  weekly  sum  not  exceeding  14*.,  and  it 
cannot  mean  that  the  total  sum  is  not  to  exceed  14s. 
Sect.  54  of  the  Act  of  1853  included  "lodging," 
as  well  as  the  maintenance  of  the  lunatic  in  the 
asylum;  sub-sect.  1  of  sect.  283  of  the  Act  of 
1890  omits  the  "  lodging,"  that  is  to  say,  it  does 
not  provide  for  the  lodging  of  the  lunatic,  which 
means  the  expenses  of  the  buUdings  and  the 
maintenance  of  the  same,  as  the  sub-section 
merely  provides  that  maximum  of  14f .  "  for  the 
expenses  of  maintenance  and  other  expenses"; 
and  the  14«.  in  sub-sect.  2  is  "  for  the  purposes 
aforesaid,"  which  are  "maintenance  and  other 
expenses."  The  expenses  of  the  lodging  of  the 
lunatic,  that  is,  of  the  buildings  and  their  main- 
tenance, are  de«Jt  with  in  other  ways :  (sects.  238, 
239,  241,  254,  266,  273).  Under  those  sections, 
which  come  under  Part  9,  dealing  with  oounty 
and  borough  asylums  and  the  obligation  to  pro- 
vide asylums,  the  whole  of  the  accommodation 
of  the  buildings  is  to  be  provided  by  the  local 
authority.  Then  Part  10,  b^^inning  with  sect.  283, 
deals  with  a  different  subject-matter,  the  expenses 
of  pauper  lunatics  in  the  asylum,  once  the  asylum 
has  been  provided,  the  providing  of  the  asylum 
corresponding  to  the  "  lodging "  in  the  Act  of 
1853.  Under  sub-sects.  1  and  2  of  sect.  283  there 
is  no  means  of  making  the  out-lunatics  oontribnte 
anything  to  the  building  fund,  that  is,  for  lodging ; 
that  is  £>ne  by  sub-sects.  3  and  4,  and  any  excess 
created  by  the  payment  of  the  greater  weekly 
sum  under  sub-sect.  3  may  under  sect.  4  be  paid 
over  to  "  a  building  and  repair  fond."  By  reading 
"  the  grater  weekly  sum,  not  exceeding  14t."  in 
sub-sect.  3  in  respect  of  out-patients,  as  meaning 
an  additional  weekly  sum  not  exceeding  14f .,  tlie 
whole  section  becomes  consistent ;  if  read  other- 
wise great  inconsistencies  would  follow. 

B.  Cunningham  Glen,  for  the  defendants,  was 
not  called  npon. 

Lord  Altbb8TOHI,<]I.J. — ^The  pdnt  raised  by 
the  appellant's  counsel  is  certainly  one  of  great 
ingenuity,  bat  the  section  in  question  here— 
sect.  283 — seems  to  me  not  to  admit  of  the  con- 
struction which  counsel  has  put  npon  it.  I  was 
very  much  impressed  with  the  sasgeation  that 
this  Lunacy  Act  of  1890  was  a  consolidation  Act. 
which  I  think  it  is,  and  that  the  old  Act  of  1853 
allowed  extra  payment  I  think  tiiat  if  it  had 
been  possible  to  put  the  construction  contended 
for  npon  the  woroia  in  question,  we  ought  to  have 
striven  to  do  so,  bat  looking  at  the  words  in 
sect.  54  of  the  Act  of  1853,  where  the  words  are 
"  a  weekly  sum  to  be  charged  for  the  lodging, 
maintenance,  medicine,  clothing,  and  care  of 
each  pauper  lanatio  confined  in  such  asylum," 
and  "  a  greater  weekly  sum  "  in  respect  of  out* 
lunatics,  and,  looking  at  the  words  "  a  g^reater 
weekly  sum  "  in  sub-sect.  3  of  sect.  283  of  the 
present  Act,  I  am  quite  satisfied  that  in  the 
earlier  Act  the  "greater  weekly  sum"  was 
not  an  additional  sum,  but  was  the  total  sum  to 
be  charged.  That,  however,  is  not  conclusive, 
because,  as  counsel  has  pointed  out,  even  if  he 
ootdd  not  rely  npon  sect.  54  of  the  earlier  Act, 
the  language  of  sect.  283  of  the  Act  of  1890 
may  have  altered  the  law.  In  sect.  283,  in  my 
opinion,  the  language  is  too  strong  to  admit  m 
the  appellant's  contention.  The  first  sub-section 
s^s:   "Every   visiting    oommittee    shall   fix  a 
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weekly  siun,  not  exceeding  fourteen  shillings,  for 
the  expenses  of  maintenance  and  other  expenses  of 
eaoh   pauper  lunatic  in  the  asylnm."    Gottnsex 
has  argaed  that  the  present  Act  has  dropped  out 
the  word  "  lodging "  because  there  are  expres- 
sions and  sections  in  the  Act  showing  that  the 
provision  of  houses  or  asjlnms  ia  tobe  deult  with 
and  defrayed  and  met  in  a  different  way.    That 
may  possibly  afford  some    ground  for  thinking 
that  that  is  the  reason  why  the  words  have  been 
changed.     I  do  not   myself  think  that  that  was 
the  intention.    I  think  the  intention  was  to  intro- 
duce    the     words      "  maintenance    and     other 
expenses "  as  a  compendious  mode  of  describing 
the  words  used  in    the  earlier  Act,  "lodging, 
maintenance,  care,    medicine  and  clothing,   and 
other  expenses."    We  have  then  to  deal  with  sub- 
sect.  2.      That    sub-section  says :    "  If  fourteen 
shiUings  a  week  is  found  insufficient  for  the  pur- 
poses aforesaid,  the  local  authority  to  whom  the 
asylum  belongs    may  by  order "  increase  it,  and 
nnder  that  clause  the  amount  might  be  increased 
to  whatever  figure  the  local  authority  think  right. 
Then,  coming  to  sub-sect.  3,  my  view  of  that  sub- 
section is  this  :  It  gives  a  power  to  the  committee, 
not  to  increase  the  I4«.,  but  in  some  oases  to  fix 
a  greater  weekly  sum  not  exceeding  14*.    Does 
that  refer  to  the  expenses  of  maintenance  and 
other  expenses  of  the  pauper  lunatics,  or  does  it 
refer   to   an   additional   charge   to  be  made  in 
respect  of  lunatics  from  the  out  counties,  because 
they  are  going  into  the  asylum  of  another  county. 
It  would  have  been  perfectly  competent  for  the 
Legislature  to   have  said    that    the   committee 
might  charge  in  respect  of  lunatics  from   other 
plMes  not  exceeding  any  sum  they  thought  right 
to  provide ;  but  it  seems  to  me  that  the  language 
"  a  committee    may    fix  a  greater  weekly  sum," 
refers  to  the  same  weekly  sum  as  is  referred  to  in 
sub-sect.  1,  and  that  it  would  not  be  in  accord- 
ance with  the  proper  construction  of  the  language 
to  treat  that   as    being    an    additional    weekly 
sum,    and   if   it    speaks    to    the    total    sum 
then   the    maximum   ought   to    be    2qs.    and 
not    14*.      I    think    sub-sect.    3    was    intended 
to  meet  the  case   which   is    dealt  with    in  the 
earlier  sub-section — namely,  that    although  the 
oommitee  do  not  charge  up  to  the  maximum  in 
the  case  of  their  own  lunatics,  they  may  charge 
more  for  the  out  lunatics  than  for  their  own 
lunatics  in  respect  of   maintenance  and   other 
expenses,  but  so  as  not  to  go  above  14i.    In  my 
view,  the  language  of   the  section  is  too  strong 
to  admit  of   the  argument  which  counsel  has 
pressed  upon  us.    Then  with  regard  to  the  argu- 
ment upon  the  words  in  sub-sect.  4  that  any 
excess  created  by  the  payment  of  such  greater 
weekly  sum  may  be  devoted,  if  the  committee 
think  fit,  to  special  funds,  1  do  not  tbink  that  the 
words  advance  the  appellant's  argument  one  way 
or  the  other.    If  the  committee  do  not  wish  to 
charge  more  for  the   out  lunatic  than   for  the 
home  lunatic,  within  the  limit  of  lis.,  then  there 
will  be  no  such  excess ;  if  they  do  think  right  to 
make  a  differential  rate  and  there  is  such  an 
excess,  then  the  sub-section  gives  them  the  power 
to  apply  it  for  a  special  purpose.    That  does  not 
seem  to  me  to  enable  us  to  put  a  different  con- 
struction on  the  words  of  sub-sect.  3  than  I  have 
indicated.    I  have  come  to  the  conclusion  that 
sub-sect.  3  was  only  intonded  to  enable  the  com- 
mittee  to   differentiate  in  respect  of   the  oat 


Innatio  as  compared  with  the  home  lunatic  withinr 
the  maximum  of  14s.,  and  was  not  intended  as  an 
entirely  new  clause  enabling  the  committee  to- 
make  a  quite  new  and  separate  and  different 
charge  in  respect  of  the  out  lunatic,  based' 
upon  the  idea  or  having  regard  to  the  fact  that 
he  was  coming  into  their  county  from  another- 
oounty.  I  therefore  come  to  the  conclusion 
that,  apart  from  the  order  which  may  be  made- 
nnder  sub-sect.  2,  no  higher  charge  than  148. 
can  be  made.  The  appeal  therefore  must  he- 
dismissed. 

Ebitnbdt,  J. — I  am  of  the  ssme  opinion.    I 
do  not  say,  especially  after  the  careful  argument- 
we  have  had,  that  the  matter  is  free  from  diffi- 
culty, but  iu  my  opinion,  if  the  section  is  read  in- 
its  simple  and  natural  meaning,  there  is  no  great 
difficulty  about  it.    The  first  sub-section  provides 
that  the  committee  are  to  fix  a  weekly  sum,  not 
exceeding  14«.,  for  the  expenses  of  maintenance- 
and  other  expenses  of  each  pauper  lunatic  in  the- 
asylum  ;  and  it  provides  that  that  sum  when  fixed 
is  not  fixed  unalterably ;  it  is  a  weekly  sum  which 
may  from  time  to  time  be  altered.    Ttie  maximnm> 
being  in  that  clause  14i.,  it  was  considered  that- 
there  might  be  a  case  in  which  the  14s.,  the  maxi- 
mum, would  be  shown  to  be  insuffioient  in  spit^. 
I  presume,  of  proper  economy ;  and  theieupozt- 
the  local  authority  to  whom  tbe  asylnm  belongs- 
may,  under  sub-sect.  2,  increase  the  148.  a  week 
if  that  sum  be  found  insufficient  for  the  purposes- 
described  in  the  first  sub-section,  namely,  "  th»- 
expenses  of  maintenance  and  other  expenses  of 
each  pauper  lunatic  in  the  asylum."    Then  comes 
sub-sect.  3,  which  to   my  mind  obviously  must- 
refer  to  the  greater  weekly  sum,  meaning  the- 
sum  which  is  still  to  be  fixed,  as   the  very  first 
two  words  of  that  sub-section  describe  it,  by  the 
committee.    The  committee  could  only  go  to  14s., 
but  supposing  that  they  have  to  deal  with  pauper 
lunatics  who  are  not  pauper  lunatics  who  come> 
from  or  are  "  settled  in  a  parish  or  place  within 
the    county  or  borough    to   which    the  asylum 
belongs,"  even  if  they  have  fixed,  Eay,  12s.  gener- 
ally, they  may,  if  they  please,  charge  a  sum  not- 
exceeding  the  total  14s. ;  in  other  words,  they  may 
differentiate  between  the  case  of  the  home  pauper 
lunatic  whose  charge  they  naturally  have  owing 
to  locality,  and  the  case  of  pauper  lunatics  who 
come  to  them  from  a  place  outside  their  own 
area.    Then  it  might  be  said,  assuming  for  the 
moment  that  the  committee  have  this  differential 
treatment,  what  are  they  going  to  do  if  they  do 
not  want  the  difference  or  excess  P    Must  tha 
difference  be  applied  to  purposes  of  everyday 
life,  or  may  they  apply  the  money  to  purposes 
which  are  building  and  repair  ?    In  order  to  meet 
that  point  we  have  sub-sect.  4,  which  says  that, 
"any  excess  created   by  the  payment  of  such 
greater  weekly  sum   may" — not  must — "if  the 
visiting  committee  think  fit,  be  paid  over  to  a- 
building  and  repair  fund,  to  be  applied  by  the- 
committee  to  the  altering,  repairing,  or  improving 
the  asylum."    Possibly  it  might    be  said  that 
although  this  differential  charge,    being  found 
unnecessary  for  the  mei'e  purpose  of  maiutenancev 
was  a  charge  which  ought  not  to  be  made,  yet  th» 
fourth  sub-section  justified  the  application  of  that 
difference  to  something  which  made  it  reasonable 
and  necessary  to  have  tbat  difference,  namely,  for 
the  purpose  of  altering  and  improving  the  asyluin, 
which  it  is  not  unreasonable  to  suppose  should  be 
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to  some  extent  provided  for  by  the  extra  payment 
made  in  respect  of  paupers  coming  within  the 
onion  from  places  outside.  I  think  the  whole 
four  snb-sections  of  sect.  283  are  one,  and  most 
he  read  as  such. 

Phillimobb,  J. — I  am  of  the  same  opinion. 
TFhis  A.ot  of  1890  is  a  consolidation  Act,  and  sec- 
tions have  been  collected  in  it  from  varioas  other 
Acts.    Sub-sec.  4  reproduces  sect.  6  of  the  Lunacy 
Acts  Amendment  Act  1862  (25  &  26  Viet.  c.  111). 
The  scheme  of  this  section  seems  to  me  to  be  this : 
ihe  Legislature  has  assumed  that  pauper  lunatics 
-can  as  a  rule  be  maintained — using  the  word  "main- 
tained" quite  generally — for  something  not  exceed- 
ing 14«.  a  week,  and  it  says  to  the  managers  of  an 
«8ylum  that  if  by  economy  and  good  management, 
or  from  the  fact  that  provisions  or  servants  are 
«heBper  in  their  district,  they  can  maintain  their 
Innatios  for  12«.  a  week,  they  may  charge  the  out 
union  for  out  lunatics  up  to  14g.  a  week,  and  may, 
if  they  like,  pay  the  difference  between  tbe  12*. 
and  the  14f  into  a  fund  for  repairing  and  improv- 
ing their  building,  but  that  if  for  any  reason  what- 
ever they  cannot  keep  their  expenditure  down 
under  lit.  then  they  shall  not  make  a  greater 
«harge  upon  the  out  patients  than  they  do  upon 
the  in  patients.    Then  comes  in  sub-sect.  2,  which 
says  that  in  an  extreme  case  where  the  14«.  will 
not  be  sufficient,  the  local  authority  may  raise  the 
«tandard  for  both  out  and  in  patients  to  any  sum 
which  they  find  neoessanr,  and  when  such  is  the 
'Oase  it  is  not  considered  right — 148.   being  the 
maximum — that  the  foreign  unions  shoald  pay 
more  for  the  out  patients  than  the  actual  charge 
made  for  the  in  patients.    For  these  reasons  I 
think  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  City  Solicitor. 
Solicitors  for  the  defendants,  Arkeoll,  CockeU, 
«nd  Chadvriek. 


Tuesday,  Jvly  12,  1904. 

<Before  Lord  ALTBBSTOini,  G.J.,  Kbknedt  and 
Phillimobb,  JJ.) 

Scott  (app.)  v.  Pillinbb  (resp.).  (a) 

Local    government — By-law — Validity — Sale    of 
Booing  tips  in  newspapers — By-law  forbidding 
the  frequenting  of  public  streets  for  the  sale  of 
stush  newspapers^  ifunidpal  Corporations  Act 
1882  (45  &  46  Viet.  e.  50),  ».  23. 

Under  the  power  given  by  sect.  23  of  the  Municipal 
Corporations  Act  1882  to  make  by  laws  for  the 
good  rule  and  government  of  the  county,  a 
county  council  made  the  following  by-lnw  :  "  Sale 
of  racing  tips.  No  person  shall  frequent  and 
use  any  street  or  other  public  place  either  on 
behalf  of  himself  or  of  any  other  person  for  the 
purpose  of  selling  or  distributing  any  paper  or 
written  or  printed  matter  devoted  wholly  or 
mainly  to  giving  information  as  to  the  probable 
result  of  races,  steeplechases,  or  other  com- 
petitions." 

Held  {by  Lord  Alverstone,  C.J.  and  Kennedy,  J. ; 
Phillimore,  J.  dissenting),  that  the  by-law  was 
too  wide,  and  was  invalid  as  including  within 
its  scope  sales  of  newspapers  in  the  streets 
which  could  not  be  regarded  otherwise  than  as 

ia)  Beported  by  W.  W.  OUB,  £gq.,  B«rrister-at-Law. 


perfectly    innocent   sales  not    tending    towards 
street  betting. 
CkS&  stated  by  justices  of  the  peace,  sitting  as  & 
court  of  summary  jurisdiction,  at  Handsworth,  in. 
the  county  of  Stafford. 

An  information  was  preferred  by  Greorge 
Pilliner  (the  respondent),  superintendent  of 
police,  against  Joon  Scott  (the  appellant),  for 
that  on  the  19th  April  1904,  at  the  parish  o£ 
Handsworth,  he  did  then  and  there  frequent 
and  use  a  certain  street  or  public  place  there 
situate,  called  Soho-road,  and  did  then  and  there 
sell  or  distribute  a  certain  paper  or  written  or 
printed  matter — namely,  a  certain  paper  called  the 
UidHand  Sporting  News,  devoted  wholly  or  mainly 
to  giving  information  as  to  the  probable  result  of 
races,  steeplechases,  or  other  competitions,  con- 
trary to  by-law  No.  13  (o),  being  an  amendment 
of  and  addition  to  by-laws  for  the  good  rale 
and  government  of  the  administrative  county  of 
Stafford  other  than  municipal  boroughs,  and 
contrary  to  the  statute  in  that  case  made  and 
provided. 

After  hearing  the  parties  and  the  evidence 
adduced  by  them  on  the  13th  May  1904,  the 
justices  convicted  the  appellant  of  a  breach  of  the 
by-law,  and  fined  him  5(.  and  costs. 

At  the  hearing  of  the  information  the  following 
witnesses  were  called  and  evidence  given : 

The  respondent,  Pilliner,  on  being  sworn,  stated 
that  he  laid  the  information  as  superintendent  of 
the  Handsworth  petty  sessional  division ;  that  he 
produced  a  sealed  and  certified  copy  of  the  amend- 
ment of  and  additions  to  by-laws  for  the  good 
rule  and  government  of  the  administrative  county 
of  Stafford  other  than  municipal  boroughs,  and 
that  Handsworth  was  in  the  Staffordshire  county 
and  was  not  a  municipal  borough,  and  that  the 
same  had  been  submitted  to  the  Secretary  of 
State  and  had  not  been  disallowed;  and  that 
he  was  proceeding  under  by-law  13  (e)  for  a  breach 
of  that  by-law  as  to  the  sale  of  racing  tips. 

John  Hall,  a  sergeant  of  the  Staffordshire 
police  force,  stated : 

The  defendant  is  chargvd  with  eellingf  or  diatribatin^ 
a  paper,  written  or  printed,  devoted  wholly  or  mainly  to 
giving  information  as  to  the  probable  result  of  raoee, 
ateepleohaaea,  or  other  competitions.  I  produoe  a  paper 
oalled  the  Midland  Sporting  Neics,  of  Taesday,  the 
19  h  April  1901.  At  11  20  on  the  morning  of  the 
19ch  April  I  saw  the  defendant  in  Soho-road,  a  street  in 
Handsworth,  the  main  road.  He  had  a  nnmber  of  papers 
nndei  his  arm,  and  I  saw  him  sell  one  to  a  man  who  was 
paising.  I  then  went  to  him  and  bought  the  paper  I 
prodnoe  from  him,  for  whioh  I  paid  Id.  He  said  he  was 
selling  them  for  a  blind  man,  to  whom  he  pointed,  on  the 
oppoaite  aide  of  the  street.  The  paper  oontained  eight 
oolnmna,  and,  with  the  exception  of  f onr  small  advertiae- 
menta,  it  wag  entirely  devoted  to  sporting  news,  raoiug 
and  ateeplechaaing.  The  first  oolamn  was  devoted  to 
tipa  on  raoea  and  atespleohasea,  exoept  a  portion  quoting 
the  betting  for  the  City  and  Suburban,  the  Derby,  and 
Manoheater  betting.  The  aeoond  column  waa  entirely 
devoted  to  tipa.  Column  3,  exoept  a  amall  portion,  waa 
devoted  to  tipa.  Column  4  waa  devoted  to  racing,  but 
not  tipa.  Column  5  was  devoted  to  racing  news,  but  not 
tipa.  Column  6  waa  partly  devoted  to  tipa,  and  the 
remaining  portion  to  racing  newa.  Column  7  oontained 
no  ttpa,  but  racing  newa.  Column  8  had  no  tipa,  aome 
raoing  newa,  aeveral  advertiaements  by  betting  men, 
and  aome  other  adrertiaementa  which  had  nothing  to  do 
with  racing,  and  two  doctors'  advertiaements  on  the  top 
of  the  paper  on  each  aheet. 
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In  oroas-ezamination  the  witness  farther 
Btated: 

The  defendant,  a  reapeottble  and  well-oondnoted  man, 
is  a  general  neTraveador,  not  employed  exoloaiTely  for 
these  papers.  Thia  was  the  first  sammona  against  him. 
I  saw  him  first  at  11.20,  and  at  12.15  in  a  different 
locality.  He  was  frequenting  the  street,  and  I  saw  him 
many  times  before  and  since  in  that  locality.  He  had 
only  similar  papers  to  the  one  prodaoed  on  that  day,  and 
similar  papers  on  preyiona  oaoasions.  He  was  more 
than  half  a  dozen  times  in  that  street  and  at  this  par- 
tionlar  spot  ever  since  the  by-laws  came  into  operation, 
and  previonsly  on  many  oooasions.  It  was  a  daily 
oocnrrence  in  the  same  street,  and  within  100  yards  of 
this  partioolar  spot,  and  at  tUs  spot.  He  did  not  make 
any  lengthened  stand  at  one  spat,  bnt  passed  up  and 
down  the  street,  and  did  so  on  mwy  oooaaions  before  be 
naed  the  road  for  selling  this  partioalar  paper. 

By-law  13  (c)  provided : 

Sale  of  racing  tips. — No  person  shall  frequent  and  nse 
any  street  or  other  public  place  either  on  behalf  of  him- 
self or  of  any  other  person  for  the  purpose  of  selling  or 
distributing  any  paper  or  written  or  printed  matter 
devoted  wholly  or  mainly  to  giving  information  as  to 
the  probable  result  of  raoes,  steeplechases,  or  other 
competitions.  Every  person  contravening  any  of  the 
foregoing  provisions  shall  be  liable  to  a  penalty  not 
exoeeding  51. 

The  appellant  called  no  evidence,  bat 
contended :  (I)  that  there  was  no  evidence  upon 
which  the  justices  could  properly  find  aa  a  f  dct 
that  the  appellant  had  frequented  the  street  for 
the  purpose  of  selling  the  paper ;  (2)  that  there 
was  no  evidence  upon  which  the  justices  could 
properly  find  as  a  fact  that  the  paper  was  wholly 
or  mainly  devoted  to  giving  information  as  to  the 
probable  result  of  races,  steeplechases,  or  other 
competitions ;  (3)  that  the  by-law  was  ultra  vires ; 
and  (4)  that  the  by-law  was  unreasonable. 

The  justices  found  as  facts  that  the  appellant 
had  frequented  the  street  for  the  purpose  afore- 
said, and  that  the  paper  was  mainly  devoted  to 
^ving  the  probable  result  of  races,  :ind  they  held 
that  the  bv-law  was  good  and  valid  and  properly 
made  by  the  County  Couuoil  of  Stafford,  and  was 
neither  tdtra  vires  nor  unreasonable.  They 
accordingly  convicted  the  appellant. 

The  q  aeations  for  the  opinion  of  the  court  were : 
^1)  Was  there  any  evidence  npon  which  the 
justices  could  properly  find  that  the  appellant 
frequented  the  street  for  the  purpose  of  selling 
the  paper  ?  (2)  Was  there  any  evidence  npon 
which  they  could  properly  find  that  the  paper  was 
mainly  devoted  to  giving  the  probable  result  of 
races  r  (3)  Was  the  by-law  properly  made  by  the 
County  Council  of  Stafford,  and  was  the  same 
valid  as  being  reasonable,  and  generally  whether 
the  justices  upon  the  above  statement  of  facts 
came  to  a  correct  decision  in  point  of  law,  and  if 
not,  what  should  be  done  in  the  premises  P 

Sect.  16  of  the  Local  Government  Act  1888 
g^ives  a  County  Council  the  same  power  of 
making  by-laws  in  relation  to  their  county  as  the 
coanoilof  a  borough  have  of  making  by-laws  in 
relation  to  their  borough  under  sect.  23  of  the 
Municipal  Corporations  Act  1882,  with  the 
proviso  that  such  by-laws  are  not  to  be  of  any 
force  or  effect  within  any  borough. 

Sect.  23  of  the  Municipal  Corporations  Act 
1882  (45  and  46  Yict.  c.  50)  provides : 

(1)  The  oonnoU  may  from  time  to  time  make  anoh  by- 
laws as  to  them  seem  meet  for  the  good  mU  and 


government  of  the  boroogh,  and  for  prevention  and 
suppression  of  nuisances  not  already  punishable  in  a- 
summary  manner  by  virtus  of  any  Act  in  force  throngh- 
out  the  borough,  and  may  thereby  appoint  snob  fines, 
not  exceeding  in  any  ease  51.,  as  they  daom  necessary 
for  the  prevention  and  suppression  of  offences  against 
the  same. 

Danekwerts,  K.C.  (/.  S.  Pritchett  with  him)  for 
the  appellant. — The  by-law  was  made  under  the 
powers  given  by  sect.  23  of  the  Municipal  Cor- 
porations Act  1882,  and  the  question  is  as  to  its 
validity.  It  is  submitted  that  the  by-law  is  ultra, 
vires  and  unreasonable.  The  two  questions  for 
the  court  are,  first,  whether  this  paper  came 
within  the  by-law  at  all ;  and,  secondly,  if  so, 
whether  the  by-law  is  one  which  ought  to  be  sup- 
ported. By  the  words  of  the  by-law  the  paper 
must  be  one  which  is  devoted  "  wholly  or 
mainly  "  to  giving  information  as  to  the  probable 
result  of  races,  steeplechases,  and  competitions. 
Less  than  one-third  of  this  paper  is  devoted  to- 
the  probable  result  of  steeplechases,  and,  that 
being  so,  it  is  obvious  that  this  paper  does  not 
come  within  the  by-law  at  all,  and  the  sale  of  it 
does  not  infringe  the  by-law.  Secondly,  the  by- 
law itself  is  bad.  A  by-law  made  under  sect.  2S 
must  be  for  one  of  two  purposes,  either  for  the 
suppression  of  nuisances,  or  for  the  good  rule  and 
government  of  the  county.  This  clearly  was  not 
a  nuisance,  and  it  cannot  be  said  to  infringe  any- 
thing for  good  rule  and  government.  The  whole 
by-law  is  too  unreasonable,  too  wide  and  too 
general,  and  is  bad  upon  that  ground : 

Macdonaid  v.  Lochrane,  51  J.  P.  629. 
The  appellant  was  properly  selling  newspapers  iik 
the  streets,  and  it  is  said  that  he  was  unlawfully 
there  because  his  newspaper  contained  racing 
news  and  so  infrineed  against  this  by-law.  That 
raises  this  difficulty:  Who  is  to  say  and  decide 
whether  a  newspaper  is  or  is  not  obnoxious  to  this 
by-law  on  that  ground  ?  This  by-law  applies  to 
every  street  or  public  place  in  the  county  except 
the  boroughs,  and  if  a  boy  went  into  a  railway 
carriage  or  theatre  and  sold  this  paper  he  woald 
be  liable — if  the  by-law  is  good — to  this  penalty. 
There  ought  to  be  something  more  definite  than 
that,  and  the  by-law  is  simply  an  attempt  to 
impose  a  particular  view  of  moral  conduct  on  the 
whole  inhabitants  of  the  rural  parts  of  the  county. 
It  has  its  origin  in  the  mistaken  view  that  every 
person  who  boys  the  paper  wants  to  bet.  The 
by-law  is  therefore  not  one  either  for  the  sup- 
pression of  nuisances,  or  for  good  rule  and  govern- 
ment, and  is  bad : 

Thomat  v.  Sutteri,  81  L.  T.  Bep.  469;  (1900> 
1  Ch.  10. 
[Lord  Alvjsbstone,  C.J. — ^The  principles  ap- 
plicable are  clearly  laid  down  by  Lord  Bassell, 
C.J.  in  Kruse  v.  Johnson,  78  L.  T.  Bep.,  at 
pp.  650-51 ;  (1898)  2  Q.  B  ,  at  pp.  99-101.]  There  are 
several  heads  there  enumerated  under  which  thia 
by-law  may  fall.  It  may  be  ultra  vires  because- 
unreasonable,  and  also  because  it  is  not  within 
the  scope  of  these  powers. 

Avory,  K.O.  ( W.  Shakespeare  with  him)  for  the- 
respondent. — The  real  ground  on  which  this  by- 
law was  made  and  on  which  it  was  intended  to 
operate  was  the  prevention  of  betting  in  the 
streets.  The  sale  of  such  papers  as  these  neces- 
sarily leads  to  betting  in  the  streets,  and  the  court 
ought  to  look  at  this  by-law  as  one  to  prevent 
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Itetting  in  the  streets  ;  and  in  Thomai  v.  Suttere 
<uM  tup.)   a  by-law  made  tmder  the  very  same 
section,  for  the  prerention  of  street  betting,  was 
held  to  be  good.    A  by-law  which  prohibits  the 
eale  of  racing  tips  in  the  street  by  a  person  who 
IB  frequenting  the  street  for  that  purpose  is  aimed 
at  the  very  same  thing — namely,  the  prevention 
•«f  street  betting — and  that  is  the  object  it  has  in 
view.  The  very  gist  of  the  by-law  is  the  frequent- 
ing and  using  the  street  for  this  purpose,  and 
therefore  it  only  applies  to  the  person  who  goes 
frequently  and  habitually  to  the  street  for  that 
purpose.    The  business  of  selling  papers  with  tips 
is  eqiially  within  the  purview  of  a  by>]aw  to  pre- 
vent.   The  by-law  is  said  to    be   unreasonable 
because  it  would  punish  a  person  who  goes  into  a 
railway  carriage  to  sell  the  paper,  but  it  would 
not  apply  in  that  case,  as  such  a  person  oould  not 
be  said  to  f  i-equent  the  carriage  for  that  purpose, 
aor  oould  it  apply  to  the  giving  of  probable  results 
of  competitive  examinations,  as  has  been  con- 
tended.   [Lord  Alykbstoke,  C.J. — Does  not  this 
by-law  go  too  far,  and  is  it  not  too  wide  P    It 
would  really  bit  a  poor  lad  who  gets  his  living  by 
selling  papers  in    the    street,  although   he   has 
nothing  to  do  with  betting.]     It  is  necessary  to 
deal  with  the  person  who  sells,  and  if  he  is  a  mere 
lad  that  can  be  dealt  with  by  the  magistrates,  and 
is  a  question  for  them.    It  it  is  legitimate  to  pre- 
vent by   a    by-law    betting    in  the   street — and 
Tkomas  v.  Sutlers  (ubi  tup.)  has  decided  that  a 
by-law  for  that  purpose  is  good — then  it  mast  also 
be  admissible  by  such  a  by-law  as  the  present  to 
prohibit  that  which  is  ancillary  to  street  betting — 
namely,  the  sale  of  racing  tips.     All  the  suggested 
difficulties  are  removed  by  the  use  of  the  words 
""  frequenting  and  using,"  and  so  long    as  the 
words    "  frequenting    and   using "  are  properly 
interpreted  no  hardship  can  arise.     Baliance  is 
placed  on  the  use  of  these  words  in  the  by-law,  as 
well  as  on  the  words   "  devoted  wholly  or  mainly," 
though  the  latter  is  a  question  of  fact  entirely  for 
the  justices. 

Danckwerii,  E.G.  in  reply. 

Phillimosb,  J. — Although  the  power  to  make 
Isy-laws  for  good  rule  and  government  were  for- 
merly possessed  only  by  municipal  corporations 
'under  the  Municipal  Corporations  Act,  that  power 
has  now  been  extended  by  Parliament  to  county 
councils,  who  are  now  authorised  to  make  by- 
laws for  the  good  rule  and  government  of  their 
«ounties.  Therefore,  if  county  councils  think  that 
additional  by-laws  are  necessary  for  the  good  rule 
and  eovemment  of  their  counties,  I  am  strongly  of 
opinion  that  this  court  ought  to  be  very  slow  in 
interfering  without  good  cause  with  such  by-laws 
as  the  council  may  frame  for  that  purpose. 
Dealing  with  the  by-law  in  the  present  case,  it 
seems  to  me  that  it  is  a  reasonable  by-law — at  all 
events  that  it  is  not  an  unreasonable  one — and 
therefore,  in  my  judgment,  it  ought  to  be 
supported. 

Ebnnedt,  J. — I  regret  to  hare  to  come  to  a 
different  conclusion.  The  by-law  is  framed  for  the 
purpose  of  preventing  a  person  frequenting  and 
using  any  street  or  ^ther  public  place  for  the 
purpose  of  selling  any  paper  which  is  devoted 
wholly  or  mainly  to  giving  information  as  to  the 
probable  results  of  races,  and  so  on.  Whether 
such  a  by-law  as  that  is  ultra  vires  or  not  has  to 
be  determined  on   legal  principles,   apart    alto- 


gether from  the  question  whether  such  a  b^-Iaw 
is  desirable.  The  case  finds  that  the  conviction 
was  for  frequenting  and  using  a  street  and  there 
selling  and  distributing  a  newspaper  devoted 
wholly  or  mainly  to  giving  information  as  to  the 
probable  result  of  races,  steeplechases,  and  ot^r 
competitions.  It  cannot  be  disputed  that  such 
information  may  be  given  without  infringing  the 
law.  It  is  information  of  a  legal  kind,  and  infor- 
mation which  to  many  persons  is  harmless,  and  I 
should  be  slow  to  think  that  it  is  a  reasonable 
thing  to  prevent  the  sale  in  this  way  of  a  paper 
which  contains  information  in  itself  legal,  and  to 
most  persons  harmless,  merely  because  sucli 
information  may  induce  some  persons  to  make 
bets.  The  question  is  whether  this  by-law  is 
reasonable,  and  not  whether  betting  is  desirable  or 
undesirable.  While  entirely  agreeing  with  the 
view  that  the  greatest  possible  liberty  should  be 
given  to  these  bidies  who  are  authorised  to  make 
by-laws,  yet  I  have  come  to  the  conclusion  that 
the  by-law  now  in  question  is  not  a  reasonable 
by-law,  and  that  it  ought  not  to  be  supported. 

Lord  Alybbbtonb,  C.J. — I  come  with  reluct- 
ance to  the  conclusion  that  this  by-law  cannot 
be  supported.  I  entirely  agree  with  the  principle 
that  the  by-laws  made  by  public  bodies  for  the 
good  rule  and  Kovemment  of  theii'  districts  ought 
not  to  be  intoriered  with  if  they  can  be  supported 
on  legal  grounds ;  and  I  hope  I  may  not  be  taken 
as  saying  that  the  local  authority  may  not  make 
a  proper  and  valid  by-law  for  the  purpose  of 
dealing  with  the  mischief  aimed  at  by  this  by- 
law. It  is  necessary  that  by-laws  should  be  clear 
and  definite  as  to  the  mischief  they  are  umed  at 
and  intended  to  prevent,  and  that  they  should  not 
make  ualawf al  things  whi^h  are  otherwise  lawful. 
One  main  objection  to  this  by-law  is  that  it 
includes  the  ca^e  of  a  sale  of  a  newspaper  which 
is  not  in  aid  of  street  betting.  If  it  were  entirely 
confined  to  the  prevention  of  street  betting  it 
would,  no  doubt,  be  a  good  by-law ;  but  it  is  too 
wide,  as  it  brings  within  ite  purview  a  sale  by  a 
newspaper  ven£>r  which  may  not  tend  to  street 
betting.  It  therefore  does  bring  within  its  ambit 
perfectly  innocent  sales  which  could  not  be 
regarded  as  sales  leading  to  betting.  Moreover, 
it  renders  it  uncertain  what  a  person  may  sell  on 
the  street  or  may  not  sell.  But  merely  on  the 
ground  that  it  includes  perfectly  innocent  sales 
which  have  nothing  to  do  with  betting,  with 
reluctance  I  come  to  the  conclusion  that  this  by- 
law cannot  be  supported.  ^^^^j  ^^^^^ 

Solicitors  for  the  appellant.  Judge  and  PrieitUy, 
for  Philip  Baker  and  Co.,  Birmingham. 

Solicitor  for  the  respondent,  H.  M.  Divii,  for 
Hand  and  Co.,  Stafford. 
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^uj/.  1  and  2, 1901. 
(Before  Bigham,  J.) 

'MiTOK,  &C.,  OF  HaMPSTEAD  V.  MiDIAKD 

Bailway  Company,  (a) 
Metropoli»—Nevo  street  —  Expenses  of  paving — 
"  Owner  " — Land  abutting  on  street — fiettrie- 
Hon  imposed  by  statute  on  user  of  land — Betlrie- 
tion  in  favour  of  an  individual — Exempti(m 
J'rom  paving  expenses — Metropolis  Management 
Acts  1855  (18  &  19  Viet.  e.  120,  •«.  105.  250)  and 
1862  (26  *  26  Via.  c  102,  ».  77). 

In  a  private  Act  conferring  additional  powers 
upon  a  railway  company  there  was  inserted 
Jor  the  protection  of  the  person  nam^d  therein, 
who  was  the  owner  of  land  adjoining  the  rail- 
way, a  section  providing  that  the  company 
should  acquire  all  the  land  of  the  owner  up  to  a 
■certain  road,  and  should  leave  a  strip  of  that 
land  20ft.  wide  along  the  whole  length  of  the 
road,  arid  plant  and  maintain  the  same  with 
shrubs  a/nd  trees,  and  fence  off  the  land  from  the 
road  with  an  iron  fence,  and  the  company  duly 
acquired  the  land,  left  the  strip  20ft.  wide,  and 
planted  and  fenced  the  same  as  provided  by  the 
section. 

Vhe  local  authority  having  resolved,  under  the 
Metropolis  Management  Acts,  to  pave  the  road 
as  a  "  new  street,"  and  having  claimed  part  of 
the  apportioned  expenses  from  the  company  as 
being  the  "  owners '  of  the  strip  of  land  "  bound- 
ing or  abutting  "  on  the  new  street  .- 

Held,  that,  as  the  section  was  for  the  protection  of 
an  individual,  and  the  incapacity  of  the  strip 
of  land  to  yield  a  rack  rent  was  created,  not 
Jor  a  public  purpose,  but  for  the  benefit  of  an 
indiaulual.  Hie  land  was  not  thereby  made  extra 
«ommercium,  and  therefore  the  company  were 
"owners"  of  the  land  within  the  meaning  of 
sect.  250  of  the  Metropolis  Management  Act 
1855,  and  were  liable  urtder  sect.  77  of  the 
Metropolis  Management  Amendment  Act  1862 
to  contribute  to  tne  expenses  of  paving  the  new 
street, 

Spbcial  case  stated  by  agreement  of  the  partiee 
under  Order  XXXJV.,  tor  the  opinion  of  the 
«onrt  apon  a  qneation  of  law  arising  iu  an  action. 

The  dispnte  between  the  parties  was  as  to  the 
liability  of  the  defendants  to  the  plaintiffs  to 
contribute  to  the  estimated  expenses  of  paving  a 
oertain  portion  of  a  "  new  street "  known  as 
Weetbeie-Toad,  in  the  metropolitan  borough  of 
HampstMd. 

The  plaintiffs  were  by  virtue  of  the  Metropolis 
Management  Act  1855,  and  the  Acts  amending 
the  same,  and  the  London  Government  Act  1899, 
the  \oeekl  anthority  for  the  metropolitan  borough 
of  Hampstead,  and  the  body  charged  with  the 
duty  of  paving  new  streets  in  the  borough. 

By  sect.  105  of  the  Metropolis  Management 
Act  1855  (18  &,  19  Yict.  o.  120;  it  is  provided  as 
<oUowB : 

In  esse  th«  owners  of  the  honses  forming  the  greater 
paxt  of  any  new  street  laid  ont  or  made  or  hereafter  to 
be  laid  oofe  or  made  which  is  not  paved  to  the  latistao- 
tion  of  the  veitry  or  diattiot  board  of  the  patiih  or 
4i«triot  in  which  inch  street  is  sitnate  be  deuroni  of 
having  the  same  paved  as  hereinaftar  mentioned,  or  if 
anoh  vestry  or  board  deem  it  neceaaary  or  expedient 
that  the  same  sboald  be  so  paved,  then  and  in  either  of 

(a]  Boportad  by  W.  W.  OU,  Baq.,  Barrlatarat-Law. 


snoh  cases  snoh  vestry  or  board  shall  well  and  snffi- 
aiently  pave  the  same  either  thronghoat  the  whole 
breadth  of  the  oarriage-way  and  footpaths  thereof,  or 
any  port  of  snoh  breadth,  and  from  time  to  time  keep 
snoh  pavement  in  good  and  snffioient  repair,  and  the 
oirnetB  of  the  honaea  forming  snoh  aireet  shall  on 
demand  pay  to  snoh  veatry  or  board  the  amount  of  the 
estimated  ezpenaea  of  providing  and  laying  each  pave- 
ment (snoh  amount  to  be  determined  by  the  anrveyor 
for  the  time  being  of  the  vestry  or  board),  and  in  case 
snoh  estimated  expensea  exceed  the  actual  expenses  of 
saoh  paving  then  the  difference  between  each  eatimated 
expensea  and  asoh  actual  expensea  shall  be  repud  by 
the  said  vestry  or  board  to  the  owners  of  the  houses  by 
whom  the  said  sum  of  money  has  been  paid,  and  in  case 
the  said  eatimated  expenses  be  less  than  the  actnal 
expenses  qf  snoh  paving  then  the  oirners  of  the  said 
houses  aball  on  demand  pay  to  the  said  vestry  or  board 
suoh  farther  snm  of  money  as  together  with  the  sum 
already  paid  amounts  to  such  actual  expenses. 

By  sect.  77  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Yiot.  c.  102)  it  is 
provided  as  follows : 

Where  any  veatry  or  district  board  shall  under  the 
powers  given  by  the  one  hundred  and  fifth  seotlon  of  the 
first  recited  Act  have  pared  or  bs  about  to  pave  any 
new  atreet,  the  owners  of  the  land  bounding  or  abutting 
OU  such  street  shall  be  liable  to  contribute  to  the 
expenses  or  eatimated  expenses  of  paving  the  same  as 
well  as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board  to  charge 
the  owners  of  land  in  a  leaa  proportion  than  the  ownera 
of  houae  property  should  they  deem  it  juit  and  expe- 
dient so  to  do,  and  aoy  anch  coats  or  expanses,  including 
the  coats  of  paving  at  the  points  of  intersection  (^ 
streets  and  all  other  incidental  ooata  and  charges,  shall 
be  spportioaed  by  the  vestry  or  board,  and  shall  be 
reooverable  either  before  the  work  shall  be  commenced 
or  during  its  progreas  or  after  its  completion ;  and  it 
shall  be  lawful  for  the  vestry  or  diatrict  bosrd  at  their 
discretion  to  accept  payment  of  the  amount  appor- 
tioned or  charged  in  respect  of  each  house  or  premises 
by  inatalmenta  spread  over  a  period  not  exceeding 
twenty  yeara,  and  any  such  amount  shall  be  reooverable 
from  the  preaent  or  any  future  owner  of  the  premises 
either  by  action  at  law  or  in  a  summary  manner  before 
a  justice  of  the  peace  at  the  option  of  the  veatry  or 
board. 

By  sect.  250  of  the  Metropolis  Management  Act 
1855  (18  &  19  Yiot.  c.  i20)  it  is  provided  as 
follows : 

The  word  "  owner "  shall  .  .  .  mean  the  person 
for  the  time  being  receiving  the  rack  rent  of  the  lands 
or  premises  in  oonnecticn  with  which  the  said  word 
ia  used  whether  on  }^  own  aooonnt  or  as  agent  or 
truatee  for  any  other  person,  or  who  would  so  reoeive 
the  same  it  snoh  lands  or  premises  were  let  at  a  rack 
rent. 

By  the  Midland  Bailway  Act  1900  (63  &  64 
Yiot.  o.  czliii.)  oertain  additional  powers  were 
conferred  upon  the  defendants,  the  Midland  Bail- 
way  Company,  in  the  Act  referred  to  as  "  the 
company,  and  particularly  by  sect.  18  of  the  Act 
it  was  provided  as  folloirs  : 

The  following  provisions  shall  unless  otherwise  agreed 
apply  and  have  effect  for  the  proteotionof  Percy  Horace 
Gordon  Powell-Cotton  and  his  trustees  (in  this  section 
called  "  the  owners  ") :  (1)  The  company  shall  not  uae 
any  pert  of  the  sidings  to  be  placed  upon  the  land  to  be 
acquired  from  the  owners  and  coloured  red  upon  the 
plu  signed  by  John  Allen  M cT)onald  on  behalf  of  the 
company  and  by  Paroival  Fox  Taokett  on  behalf  of  the 
owners  for  any  purpose  ezoept  for  the  standing  of  empty 
passenger  trains.  (8)  The  company  shall  acquire  all  the 
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land  of  the  owners  np  to  Weatbete-road  and  shall  letve 
a  atrip  of  land  twenty  feet  wide  alongr  tfae  whole  length 
of  BOoh  Weatbere-road  and  ahall  at  their  own  expenae 
plant  and  maintain  the  aame  with  ahraba  and  treea  ta 
the  reaaonable  Batief«otion  of  tfae  owners,  and  ahall 
at  tin  like  azpeaaa  and  to  the  like  aatiafaotion  fenoe  oft 
the  said  landa  from  the  Weatbare-road  by  an  open  nn- 
oUmbable  iron  fence  seven  feet  high,  aaoh  planting  and 
jtenoing  to  be  carried  ont  within  one  year  from  the 
Mmpany  obtaining  poasesaion  of  anoh  landa  and  to  be 
Maintained  by  th  e  company. 

In  accordance  with  the  provisions  of  snb-sect.  2 
of  the  above  8°otion  of  the  Act  the  defendants 
duly  acquired  the  land  therein  referred  to,  and 
left  a  atrip  of  land  20ft.  wide  along  and  con- 
tinguons  to  the  whole  length  of  the  we^t  side  of 
Westbere-road  aforesaid,  and  had  planted  and 
dealt  with  the  aame  in  manner  in  the  section  pro- 
vided. They  had  also  fenced  off  the  lands  from 
the  Westbere-road  by  an  open  nnolimbable  iron 
fence  7ft.  high  in  pursuance  of  the  section,  and 
planted  a  quick-set  hedge  immediately  inside  the 
fence  along  its  whole  length.  On  the  other  side 
of  the  strip  the  land  slopes  down  to  the  edge  of 
their  railway,  a  cutting  having  been  made  for  the 
purpof^e  of  constructing  the  same. 

A  plan  of  the  road  and  of  the  strip  of  land  and 
of  the  bank  or  slope  and  railway  lines  was  annexed 
to  and  formed  part  of  this  case. 

On  the  4th  June  1903  the  plaintiffs,  pursuant 
to  the  provisions  of  the  Metropolis  Management 
Acts  1H55  and  1862,  duly  passed  a  resolution  in 
the  following  terms : 

That,  inaamnah  as  the  remaining  private  portion  of 
the  new  atreet  in  tbia  boroagh  called  and  known  aa 
Wabtbere-road  is  not  paved  to  the  satisfaction  of  this 
connail,  thia  coancil  deem  it  necessary  and  expedient 
that  the  same  ahonld  be  paved  in  manner  following 
[then  followed  the  specified  way  in  whioh  the  fo3tway8, 
kerb,  channels,  and  roadway  ahonld  be  made  np  and 
paved],  and  that  the  eatimated  expenaea,  amonnting  to 
23641.  12(.,  of  providing  and  laying  snob  pavement  be 
and  the  same  are  hereby  apportioned  to  and  charged 
upon  the  respective  ownera  of  the  hooaea  and  lands 
forming,  or  bounding,  or  abutting  on  the  aaid  portion  of 
the  aaid  new  atreet  in  manner  following  and  be  demanded 
and  recovered  accordingly. 

The  apportioned  amount  of  the  above  sum  of 
23642.  12s.,  being  the  estimated  cost  as  determined 
by  the  surveyor  for  the  time  being  to  the  council 
of  paving  the  road  and  footways  in  accordance 
with  the  above  resolution  of  the  coancil,  charge- 
able according  to  the  determination  of  the  council 
npon  the  owners  of  the  land  in  Westbere-road  was 
12001. 128. 

By  a  notice  dated  the  23th  Sept.  1903  and 
signed  by  the  town  clerk  to  the  plaintiffs,  which 
was  served  on  the  defendants  on  the  same  day, 
the  sum  of  12002. 12a.  was  duly  demanded  of  the 
defendants. 

The  plaintiffs  contended  that  the  defendants 
were  "the  owners"  of  the  land  "bounding  or 
abutting  "  on  the  new  street  known  as  Westbere- 
I'oad  aforesaid  within  the  meaning  of  the  Metro- 
polis Management  Act,  and  were  liable  to  contri- 
bute to  the  expenses  or  estimated  expenses  of 
paving  the  same  the  above  sum  of  12002. 128. 

The  defendants  contended  (a)  that  the  land 
was  not  land  bounding  or  abutting  on  the  street 
within  the  meaning  of  sect.  77  of  the  Metropolis 
Management  Amendment  Act  1862 ;  (6)  that  the 
land  was  subject  in  perpetuity  to  the  burden  of 


public  and  private  rights  whioh  deprived  it  of  all 
beneficial  value  to  the  defendants,  and  was  noi> 
such  land  as  was  intended  by  the  section ;  and  (e> 
that  the  defendants  were  not  owners  of  the  land 
within  the  meaning  of  the  enactments  mentioned 
in  the  case,  and  that  they  were  therefore  not^ 
liable  to  contribute  to  the  paving  expenses. 

The  questions  submitted  for  the  opinion  of  ih& 
court  were :  (1)  Whether  on  the  true  construction 
of  the  Metropolis  Management  Acts  1855  and  1862, 
and  having  regard  to  the  above  provisions  of  the- 
Midland  Railway  Act  1900,  the  defendants  were- 
liable  to  pay  to  the  plaintiffs  the  amount  claimed  in 
this  action  in  respect  of  the  estimated  expenses  of 
paving  the  new  street  known  as  Westbere-road;. 
and  (2)  by  whom  the  costs  of  this  action  and 
special  case  ought  to  be  paid. 

Macmorran,    K.G.     (Courthope-Munroe     with 
him)  for  the  plaintiffs. — The  plaintiffs  are  entitled 
to  recover  the  apportioned  share  of  these  expenses. 
The  defendants'  contention  is  that  because  the 
defendants  are  prevented  from  getting  any  rack 
rent  or  any  other  beneficial  occupation  of  this  strip- 
of  land  by  reaoon  of  the  provision  in  sect.  18  of 
the  Midland  Railway  Act  1900,  therefore  they 
are    exempt    from    contributing  to   the   paving- 
expenses    as    not   being    "owners"  within   the- 
meaning  of  sect.  250  of  the  Act  of  1855.    It  i» 
submitted  that,  notwithstanding  that  provision  in 
sect.  18,  the  defendants  are  "  owners  "  within  th» 
meaning  of  the  Metropolis  Management  Act  1855, 
and  that  they  are  liable  for  the  paving  expenses. 
The  authorities    on  the  question  are    collected 
and  considered  in  the  case  of   London  County 
Council  V.  Wandiworth  Corporation  (88  L.  T.  Rep. 
783;  (1903)  1  K.  B.  797),  and  those  authoritiea 
establish  the  principle  that  where  land  is  dedi 
cated  to    public    purposes   or    so  restricted  by 
statute  that  it  is  placed  extra  commereiHm  and 
prevented  from  being  let  at  a  raok  rent,  then  th» 
person  in  whom  it  happens  to  be  vested  is  not 
the  "  owner "  within  sect.  250  of  the  Metropolis- 
Management  Act  1855,  but  where  the  incapacity 
or  restriction  is  created  merely  for  the  benefit  of 
an  individual,  as  in  the  present  case,  then  the 
land  is  not  extra  commercium,  and  the  person  in 
whom  it  is  vested  is  not  thereby  prevented  from 
being  owner.    In  Wriqht  v.  Ingle  (54  L.  T.  Bep. 
511 ;  16  Q.  B.  Dir.  379)  it  was   held  that    th» 
trustees  of  a  Wesleyan  chapel  were  "  owners " 
of    the  chapel,   upon  the   ground    that  by  the 
consent  of  the  parties  the  trusts  might  at  any 
moment  be  put  an  end  to  and  the  building  restored 
to  its  capacity  of  being  let  at  a  rack  rent.    The 
same  principle  was  followed  in  Horniey  Distriet 
CouneU  v.   Smith    (76  L.  T.   Rep.  431;    (1897> 

1  Oh.  843),  and  in  Hackney  Corporation  v.  Lee 
Con$ervaney  Board  (91  L.  T.  Bep.  13;    (1904> 

2  E  B.  541).  By  their  special  Act  the  railway 
company  were  taking  land  under  their  statutory 
powers,  and  they  were  taking  it  for  the  purposes- 
of  their  undertaking,  and  the  statute,  in  sect.  18, 
contains  this  exception  in  favour  of  a  certain 
owner.  The  restriction  as  to  user  by  the  defen- 
dants was  one  contained  in  a  private  Act,  and  it)- 
merely  amounted  to  a  statutory  sanction  of  a- 
private  bargain  between  two  parties.  The  section 
was  inserted  merely  for  the  protection  of  an  indi- 
vidual and  conferred  no  rights  whatever  on  the 
public,  and  the  arrangement  could  be  put  an  end 
to  at  any  time  by  the  parties  themselves.    A 
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section  of  this  kind  passed  for  the  benefit  of  a 
particuLar  person  can  be  waived  by  that  person  : 

Qddtmid  T.  Cheat  Satlem  Railway  Company,  49 
L.  T.  B«p.  717 ;  25  Ch.  Div.  511. 

It  is  reallT  in  the  natare  of  a  Parliamentary  con- 
tract, and  Pollock,  G.B.  puts  it  thns  in  Savin  y. 
HoylaJce  Railway  Company  (13  L.  T.  Bep.  374,  at 
p.  376;  L.  Rep.  1  Ex.  9,  at  p.  11):  "A  private 
Act  of  Parliament  is  in  the  natare  of  an  agree- 
ment between  the  parties ;  why  may  not  an  agree- 
ment be  made  in  derogation  of  it  P  "  In  Bothe$ 
iCountesi  of)  v.  Kirkcaldy  and  Dyiart  Waterworks 
</ommtMtoner»  (7  App.  Caa.,  at  p.  707),  Lord 
Watson  says :  "  Bnt  snch  statutory  provisions 
as  those  of  sect.  43,  oconrring  in  a  local  and 
personal  Act,  mnst  be  regarded  as  a  contract 
between  the  parties,  whether  made  by  their 
nutnal  agreement,  or  forced  npon  them  by  the 
Zjegislatnre."  The  defendants  therefore  are  not 
taken  out  of  the  category  of  "  owners  "  by  this 
provision  in  sect.  18  of  their  special  Act. 

Lush,  K.C.  (WiUiam  WilU  with  him)  for  the 
Klefendants. — The  defendants  were  not  "  owners  " 
within  the  meaning  of  the  section,  and  were 
not  liable  for  the  paving  expenses.  The 
intention  was  to  throw  the  liability  of  con- 
tribating  to  the  expenses  of  paving  a  new 
«tieet  on  the  owners  of  the  property  which 
received  the  benefit — that  is,  on  the  owners  of 
bouses  or  land  on  which  houses  might  be  built : 
'(per  Lord  Coleridge,  C.J.  in  Plumstead  Board  of 
Works  T.  Brilish  Land  Company,  32  L.  T.  Rep. 
$4,  at  p.  95 ;  L.  Rep.  10  Q.  B.  203,  at  p.  207). 
Sect.  18  of  the  private  Act  imposes  restrictions  on 
the  defendants  as  to  the  mode  of  user  of  this  atrip 
.of  land.  They  can  make  no  beneficial  use  of  it, 
And  they  have  no  beneficial  occupation  of  it.  It 
is  of  no  beneficial  value  to  them,  and,  although 
the  restriction  m^y  possibly  lie  removed  at  some 
future  time,  the  question  must  be  determined  by 
their  present  position  with  regard  to  it.  There  is 
no  case  in  which  it  has  been  held  that  where  Par- 
liament has  imposed  upon  a  person  an  obligation 
by  statute,  that  can  be  treated  as  mere  matter 
of  bargain.  If  we  apply  the  law  as  to  rating, 
then  it  could  not  be  said  that  this  strip  of  land 
would  have  any  value  for  rating  purposes,  or  that 
it  would  be  rateable  to  the  poor  under  the  statute 
-of  Elizabeth.  We  are  to  look  at  thia  land  rehus 
*ic  stantibus,  and,  if  the  land  as  it  now  stands  is 
not  capable  of  beneficial  occupation,  then  we  are 
not  to  take  into  account  what  it  might  be  if  these 
restrictions  imposed  by  Parliament  were  removed : 
^per  Lord  Watson  in  Great  Eaattrn  Ruilway  Com- 
pany V.  Hackney  District  Board  of  Works.  49  L.  T. 
Bep.,  at  pp.  511-12;  8  App.  Gas.,  at  pp.  694-5).  This 
property  has  really  been  placed  extra  commereium,, 
«nd  is  subject  in  perpetuity  to  this  statutory 
burden  which  deprives  the  defendants  of  any 
t>en<^cial  nse  of  tbe  land,  and  therefore  they  are 
not  the  "  owners  "  for  this  purpose.  With  regard 
to  the  case  of  Wright  v.  Ingle  [tibi  sup.),  it 
appears  from  that  case  that  a  consecrated  church 
is  exempt  by  reason  of  its  consecration,  but  the 
bailding  there  in  question  was  an  unconsecrated 
chapel,  and  was  not  exempt  on  that  ground.  Bnt 
this  court  is  not  bouad  by  that  case,  because  in 
that  case  there  was  no  statute  in  question  which 
imposed  any  burden  on  the  land,  whereas  in  the 
present  case  the  burden  is  imposed  by  statute. 
The  parties  cannot  by  any  contract  repeal  the 


Act  of  Parliament  which  imposes  the  burden; 
and,  rebus  sic  stantibus,  the  statute  strikes  this 
strip  of  land  with  sterility.  The  present  case  is 
quite  uncovered  by  any  of  the  anthorities  referred 
to,  and  the  court  is  not  bound  by  any  of  those 
authorities.  It  is  therefore  submitted  that  this 
land  is  sterile  land,  and  the  defendants  ought  not 
to  be  called  on  to  pay  these  expenses. 
Masmorran,  K.C.  in  reply.         ^^^  ^^  ^„^ 

Aug.  2. — ^BiQHAii,  J.  read  the  following  judg- 
ment : — I  have  had  an  opportunity  of  examining 
the  cases  that  were  cited  before  me,  and  I  think 
the  result  of  those  cases  is  that  where  land  is 
incapable  of  yielding  a  rack  rent  by  reason  of  its 
being  subjected  to  some  public  user,  the  owner  is 
not  Uable.  For  instance,  where  the  land  has  been 
dedicated  as  a  highway,  or  where  a  church  has 
been  built  upon  it  which  has  been  consecrated 
according  to  English  law  for  public  worship,  or 
where  the  land  has  been  appropriated  by  Act  of 
Parliament  to  some  public  purpose;  but  where 
the  incapacity  is  created  in  favour  of  an  individual 
or  of  a  particular  class  of  persons,  then  the  owner 
does  not  escape  liability.  For  instance,  where 
the  owner  has  covenanted  not  to  use  the  land  for 
any  purpose  of  profit,  or  where  he  has  voluntarily 
devoted  it  to  a  purpose  which  is  inconsistent  with 
the  receiving  of  rent,  as  in  the  case  of  a  Wesleyan 
chapel.  The  reason  for  this  distinction  seems  to 
be  that  in  the  one  case  nothing  short  of  an  Aot 
of  Parliament  can  restore  to  the  land  its  capacity 
to  yield  a  rent,  whereas  in  the  other  case  the 
capacity  to  yield  a  rent  can  be  restored  by  the 
mere  act  of  the  parties,  who  for  the  time  being 
have  destroyed  it.  Then  within  which  oateeory 
does  the  present  case  fall  P  In  my  opinion  it  tails 
within  the  second  category.  It  is  true  that  the 
restriction  which  prevente  the  railway  company 
from  turning  the  land  to  a  profitable  use  is 
embodied  in  an  Act  of  Parliament,  but  that  Act 
creates  no  public  right.  It  does  no  more  than 
give  a  legislative  sanction  to  an  agreement 
between  Mr.  Powell-Cotton  and  his  trustees  on 
the  one  hand,  and  the  railway  company  on  the 
other.  Such  an  agreement  can  be  pnt  an  end  to 
by  the  parties  to  it  at  any  moment  apparently 
without  the  intervention  of  the  Legislature  :  (see 
Ghldsmid  v.  Great  Eastern  Railway  Company,  49 
L.  T.  Bep.  717 ;  25  Ch.  Div.  511).  The  arguments 
adduced  by  counsel  for  the  defendante  in  this 
case  were  put  forward  in  that  case  by  Mr. 
Hemming,  and  are  to  be  found  at  p.  533  (25  Ch. 
Div.),  and  were  dismissed  by  the  court  as  insuffi- 
cient. That  argument,  therefore,  does  not  afford 
any  answer  to  the  claim  of  the  local  authorities 
to  be  paid  tbe  amount  sued  for.  There  mnst  be 
judgment  for  the  plaintiffs  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  Arthur  P.  Johnson. 

Solicitors  for  the  defendants,  Beale  and  Co. 
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KING'S  BENCH  DIVISION,  IN  BANK- 

BUPTOY. 

Aug.  11  and  Oct.  25,  1904. 

(Before  Bigham  and  Daruho,  JJ.) 

Be  A.  Dkbtob  (No.  20  of  1904) ;  Ex  parte  Thb 

Debtor,  (a) 
BanJerupiey-^PeKUon  —  "Sufieient  eauee"  tehy 
reeeivxng  order  ehovld  not  be  VMde—Banhruptey 
Aet  1883  (46  &  47  Viet.  c.  52),  «.  7.  $ub-$.  3. 

On  the  19th  April  1904  the  debtor  eommitted  an 
aet  of  bavhruptey  by  the  exeetttum  of  a  deed  of 
aeeignment  of  all  hi$  property  for  the  benefit  of 
hii  creditors. 

The  petitioning  creditors  refuted  to  assent  to  the 
deed,  and  threatened  to  present  a  banJcruptey 
petition  unless  they  either  received  602.  or  bills 
for  the  difference  between  the  amount  to  be  paid 
under  ike  deed  and  the  amount  of  his  debt. 
These  bills  they  required  to  be  indorsed  by  the 
debtor's  father-in-law. 

As  neither  of  the  proposals  were  accepted,  they 
presented  a  petition  on  which  o  receiving  order 
was  made. 

Held,  that  there  was  "  sufficient  cause  "  for  declin- 
ing to  make  a  receiving  order  toithin  the  Bank- 
ruptcy Act  1883,  «.  7,  sub-s.  3. 
^    Re  Shaw ;  Ex  parte  GiU  (83  L.  T.  Bep.  754)  fol- 
lowed. 

Appeai.  by  the  debtor  to  rescind  a  reoeiTintf 
order  which  bad  been  made  against  him  in  the 
Wandsworth  County  Court,  on  the  groaod  that 
the  conduct  of  the  petitioning  creditors  afforded 
*'  enffioient  canse"  for  declining  to  male  a  receiv- 
ing order  within  the  Bankruptcy  Act  1883  (46  &  47 
Vict.  0.  52),  8.  7,  sub-8.  3,  which  enacts  as  fol- 
lows: 

If  ths  court  ia  not  latiafled  with  tha  proof  of  tbs 
petUioniog  oreditor'a  debt,  or  of  the  aot  of  bankraptoy, 
or  of  the  larfice  of  tha  petition,  or  ia  latitfied  by  the 
debtor  that  he  ia  able  to  pay  hia  debts,  or  that  for  other 
anffioient  oanie  no  order  should  be  made,  the  oourt  may 
diamias  the  petition. 

The  facts  are  fully  set  forth  in  the  judgment 
of  Bigham,  J. 

H.  Beed,  K.G.  and  Tindale  Davi*  in  support  of 
the  appeal. — The  petitioning  creditors  having 
endeavoured,  under  a  threat  of  bankruptcy  pro- 
ceedings, to  extort  from  the  debtor  an  undue 
preference  for  themselves  over  the  rest  of  the 
creditors,  are  not  entitled  to  a  receiving  order. 
The  circumstances  of  this  case  cannot  be  dis- 
tinguished fram  tha  decision  of  the  Court  of 
Appeal  in 

Be  Bhaw;  Et  parte  Gill,  83  h.  T.  Bep.  754. 

C.  A.  Bussell,  K.C.  and  F.  C.  WHlit,  for  the 
petitioning  creditors,  araned  that  the  facts  did 
not  come  within  the  piinciple  of  Be  Shaw  (ubi 

'^■^-  Cur.  adv.  vult. 

Oct.  25. — BiOHAU,  J.  delivered  the  following 
written  judgment : — The  question  in  this  case  is 
whether  the  evidence  discloses  a  "  sufficient  cause  " 
within  the  meaning  of  sect.  7,  sub-sect.  3,  of  the 
Bankruptcy  Act  1883  for  dismissing  the  respon- 
dents' petition.  The  facts  are  as  follows :  On 
the  19th  April  1904  the  debtor,  Mayer  Goldberg, 
executed  a  deed  of  assignment  of  all  hia  property 
to  a  Mr.  Baker  for  the  benefit  of  his  creditors. 

(a)  Bepottea  tj  J.  AawTL  Tbiobald,  Kaq..  B*riister-at-Law. 


This  was  an  act  of  bankruptcy.  The  next  day 
the  debtor's  solicitors,  Messrs.  Raphael  and  Co.r 
issued  a  circular  convening  a  meeting  of  the  cre- 
ditors for  the  purpose  of  receiving  and  conddering' 
a  statement  of  the  debtor's  affairs.  A  copy  of  this 
circular  was  sent  to  the  respondents  G<>ver  and 
Co.,  who  were  creditors  for  752.  The  meeting  wa» 
held  on  the  25th  April.  Gover  and  Go.  being  re- 
presented thereat  by  a  Mr.  Corfield,an  aooonntant. 
A  statement  of  aff^rs  was  produced  showing- 
assets  6362.  and  liabilities  17712.  Some  of  the 
creditors  expressed  their  willingness  to  accept  a 
composition  of  10<.  in  the  pound,  but  Corneld. 
representing  Gk>ver  and  Co.,  stated  that  he  conld 
not  agree.  "The  available  funds  were  not  sufficient 
to  pay  10«.  in  the  pound,  and  accordingly  Messrs. 
Raphael  and  Co.  issued  a  second  circular.  This 
circular  invited  each  creditor  to  sign  a  form  o£ 
assent  to  the  deed  of  assignment,  and  it  also 
stated  that,  although  the  debtor  could  not  pay 
10«.  in  the  pound,  his  friends  were  prepared  to 
repurchase  tne  estate  for  a  sum  sufficient  to  par 
7f .  6d.  in  the  pound.  The  respondents  answered 
this  circular  on  the  3rd  May  by  a  letter  in  whicb 
they  said  that,  in  their  opinion,  the  case  was  not 
one  for  a  deed  of  assignment,  but  for  the  Bank- 
ruptcy Court.  On  the  next  day  Mr.  Baker  (the 
trustee  under  the  deed)  saw  the  respondents  with 
the  object  of  inducing  them  to  assent  to  th» 
scheme,  but  they  refused,  saying  that  they  would 
file  a  petition  "  unless  the  debtor  or  his  friends  were- 
prepared  to  make  some  better  arrangement  witb 
them."  On  the  5th  May,  according  to  an  affidavit 
of  the  debtor's,  the  debtor  himself  asked  the' 
respondents  to  execute  the  deed,  and  they 
answered  that  they  would  if  the  debtor  promised 
to  pay  them  the  balance  of  their  debt  in  full,  but 
not  otherwise.  On  the  7tfa  May  the  debtor, 
accompanied  this  time  by  his  brother-in-law,  Mr. 
Levy,  again  saw  the  reapordents,  who  then  said 
that  they  were  prepared  to  accept  a  compositioa 
of  7(.  6(2.  to  be  paid  under  the  deed  "  provided 
they  were  given  two  bills  for  the  balance  of  thdr 
debt  with  uie  names  of  the  debtor  and  his  father- 
in-law,  Mr.  Gk)ldstein,  upon  them,  or  they  would 
take  602.  cash  down  and  sign  the  deed."  Graldstwt 
was  asked  to  lend  his  name  in  the  way  suggrested, 
but  he  refused,  and,  his  refusal  having  been  oom- 
municated  to  the  respondents,  they  wrote  a  letter 
on  the  11th  May,  which  is  as  follows :  "  In  reply- 
to  yours  of  the  10th,  we  regret  we  cannot  adopt 
your  suggestion.  It  appears  to  us  that  whatever 
suggestion  we  make  you  require  something  dif- 
ferent, and  we  are  not  at  all  pleased  with  th» 
transaction  or  the  proposed  arrangement.  If  Mr. 
€k>ldstein  declines  to  assist  and  indorse  the  bills,, 
we  see  no  reason  why  we  should  run  the  risk  our- 
selves. Now,  nnless  yon  call  here  to-morrow  witb 
292.  8s.  3d.,  this  is  7s.  6f2.  in  the  pound,  together 
with  two  bills  drawn,  one  at  twelve  months  for 
252. 143.  6d.  and  the  other  at  fifteen  months  for 
252. 14*.  6cl.,  accepted  by  Mr.  Goldberg  and  indorsed! 
by  Mr.  Goldstein,  we  shall  instruct  our  solicitors 
to  file  a  petition  in  bankruptcy.  Kindly  take  this 
letter  as  final,  and  we  can  do  nothing  further."' 
The  292.  8g.  3d.  represents  7f .  64.  in  the  pound 
on  the  respondents  claim.  It  appears  that  later 
on  the  debtor  offered  to  give  his  sole  undertaking^ 
to  pay  the  balance  of  the  debt,  but  this  offer  th» 
respondents  declined,  insisting  as  before  that  the- 
father-in-law  shoold  make  himself  responsible^ 
and  adcUng  that  if  not  they  would  present  a 
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petition  in  bankmptoj.  Finally,  the  respondents 
wrote  a  letter  to  the  debtor,  dated  the  26th  May, 
which  ia  as  follows  :  "  With  farther  reference  to 
your  call  here,  yon  asked  me  to  assist  yon,  and 
not  make  you  bankrupt,  which  proposal  was  dnly 
considered  by  ns,  and  which  resulted  in  an  offer 
being  made  by  Mr.  Levy  on  the  10th  inst.  on 

Cr  behalf.  The  matter  is  in  oar  solicitor's 
ds.  I  have  known  you  personally  for  some 
time,  but  unless  the  offer  takes  some  definite 
form  before  twelve  o'clock  to-morrow,  or  yoa 
make  a  definite  appointment  to  settle  on  the  lines 
set  out,  I  can  do  nothing.  Now  this  is  no  idle 
threat  so  far  as  I  am  personally  concerned ;  it 
makes  no  difference  to  as  which  course  you 
adopt,  but  for  your  own  interests  I  ask  yon  to 
consider  the  matter.  Please  note  I  write  quite 
privately  and  in  confidence,  and  shall  be  glad  to 
near  from  yon."  On  the  27th  May,  as  appears  by 
the  4th  paragraph  of  the  affidavit  of  Baker,  an 
agreement  was  entered  into  between  Baker  and 
the  debtor's  relatives  whereby  the  latter  ander- 
took  to  buy  the  estate  for  a  sum  sufficient  to  pay 
la.  6<I.  in  the  pound.  In  my  opinion  this  was 
the  first  and  only  agreement  for  the  porcbase  of 
the  estate.  On  the  9th  Jane  the  respondents 
presented  a  petition  against  the  debtor  based  on 
the  execution  of  the  deed  of  assignment  to 
Baker.  The  petition  was  heard  and  the  registrar 
made  a  receiving  order.  The  debtor  has  appealed 
upon  the  ground  that  the  circumstances  dis- 
entitle the  respondents  to  their  order.  It  is  said 
that  the  attempt  to  obtain  a  secret  advantage 
over  the  other  creditors,  accompanied  as  it  was  by 
a  threat  that,  if  the  debtor  did  not  concede  it,  a 
bankruptcy  petition  would  be  presented,  has  had 
the  effect  of  depriving  the  respondents  of  their 
right  which  they  would  otherwise  have  had  of 
requiring  a  receiving  order  to  be  made  on  their 

fetition.  I  am  unable  to  follow  this  contention. 
t  is,  of  course,  well-known  law  that  the  Bank- 
ruptcy Court  will  not  allow  its  process  to  be  used 
for  purposes  of  extortion.  It  will  not  allow  a 
petition  to  be  presented  and  then  used,  not  for 
the  purpose  of  obtaining  a  receiving  order,  but 
for  the  purpose  of  extracting  money  from  the 
debtor  in  consideration  of  consents  to  adjoom- 
ments  of  the  hearing.  But  that  is  not  this  case. 
Here  nothing  was  done  after  the  petition  was 
filed  to  which  any  objection  could  be  taken,  and 
all  the  requirements  of  the  Act  of  Parliament 
existed  which  would  entitie  the  respondents  to 
their  order.  It  is  an  unpleasant  tning  to  be 
served  with  a  writ  in  an  action,  and  I  can  imagine 
an  unconscionable  creditor  threatening  his  debtor 
with  such  process  unless  the  debtor  paid  more 
than  he  owed ;  but  I  cannot  imagine  any  court  of 
law  on  that  ground  subsequenUy  refusing  to  give 
the  creditor  judgment  for  the  right  amount  of 
his  debt.  I  do  not  think  for  my  own  part  that 
sect.  7  of  the  Act  of  Parliament  was  ever  intended 
to  give  the  court  the  power  of  punishing  a  peU- 
tiooing  creditor  for  misconduct  before  the  pre- 
sentation of  the  petition  by  refusing  to  make  an 
order  on  the  petitk>n  when  presented.  But  it  is 
said  that  we  are  bound  by  the  decision  in  Re 
8hau>  {ubi  sup.).  1  agree  that  we  are.  The  cir- 
camstancee  of  that  case  cannot  be  distinguished 
in  any  material  respect  from  the  circumstances 
in  the  present  case,  and  there  the  Lords  Justices, 
OTermling  Wright  and  Phillimore,  JJ.,  decided 
that  there  was  "  sufficient  cause  "  for  declining  to 
ToLXCL,235e. 


make  a  receiving  order.  I  must  follow  thai; 
decision.  The  appeal  is,  therefore,  allowed  with 
costs. 

Dablino,  J. — I  agree  in  the  conclusion  at 
which  my  learned  brother  has  arrived.  The  deci- 
sion of  the  Court  of  Appeal  in  Shaw's  case  seems 
to  me  an  authority,  which  I  am  glad  to  have,  for 
holding  that  there  is  here  sufficient  cause  why 
Gover  and  Co.  Limited  should  be  held  to  have 
disentitied  themselves  to  present  the  petition  in 

V^^^O''-  Appeal  allowed. 

Solicitors:  Raphael  and  Co.;  Langford  and 
Fisher. 


Tuesday,  Oct.  25, 1904. 
(Before  Bioham,  J.) 
Re  Watson  and  Co. ;  E»  parte  Llotd.  (a) 
Bankruptcy — Money  paid  to  banker  for  remittanee 

to  a  third  person — Trust — Right  to  follow. 

The  bankrupts  were  bankers  carrying  on  busineia 

in  London  and  India.   Two  sums  of  money  were 

paid  to  them  in  London  to  be  remitted  through 

their  Bombay  branch  to  a  third  person  about  to 

proceed  to  India.    Neither  the  person  who  paid 

the  money  nor  the  person  to  whom  it  was  to 

be  remitted  were  etutomers  of  the  barikrupts. 

The  reeeiving  order  was  made  before  the  arrival 

at  Bombay  of  the  person  to  whom  the  money 

was  to  be  remitted. 

Held,  (1)  that  no  truet  was  constituted,  and  that  {h» 

person  who  paid  the  m^mey  had  no  right  to  be 

paid  in  full  in  priority  to  the  other  creditors.- 

(2)  That  the  ordinary  relationship  of  debtor  and' 

creditor  was  established  between  the  bankrupts 

and  the  person  to  whom  the  money  was  to  have 

been  remitted. 

Motion  by  Captain  Uoyd  for  a  declaration  that 

he  was  entitled  to  be  paid  in  full  the  sum  of 

169Z.  17f.  6d.  out  of  the  assets  of  the  bankrupts, 

being  two  sums  of  1512. 14«.  6d.  aad  18Z.  38.  paid 

to  the  bankrupts  as  agents  of  the  applicant  for 

the  special  purpose  of  being  remitted  to  a  Mrs, 

Brooke,  who  was  about  to  proceed  to  Bombay. 

The  applicant  on  the  19th  Dec.  1903  instructed 
his  bankers  to  pay  to  Messrs.  Watson  and  Co.  in 
London  the  sum  of  151Z.  14(.  6d.,  to  be  placed  tO' 
the  credit  of  a  Mrs.  Brooke  at  Bombay,  and  on 
that  day  they  sent  to  Messrs.  Watson  a  cheqne- 
for  that  amount,  which  was  duly  paid. 

On  the  24th  Deo.  Messrs.  Watson  and  Co.  sent- 
to  their  branch  at  Bombay  a  draft  for  2253  rupees,, 
the  equivalent  of  the  1512. 148. 6d.,  with  instructions' 
to  either  "credit  account  or  pay  the  same  to 
Mrs.  Brooke." 

On  the  7th  Jan.  1904  the  applicant  called  on 
Messrs.  Wateon  and  Co.  and  handed  them  his 
cheque  for  182.  3s.,  and  on  his  written  instructions 
the  proocnds  of  this  cheque  were  dealt  with  in 
exactly  the  same  way  as  the  1512.  14>.  6d. 

Both  these  drafts  arrived  at  Bombay  before  the 
7th  Jan.  1904,  the  date  of  the  reoeiving  order. 

Mrs.  Brooke  arrived  at  Bombay  on  the 
8th  Feb. 

Muir  Mackenzie  in  stipport  of  the  motion. — 
This  money  was  paid  to  the  bankrupts  for  the 
express  purpose  of  remitting  it  to  Mrs.  Brooke  in 
India.      It    was    held    by  them    in  a  fiduciary 

(ajBcpottcd  by  J.  Amwti.  Theobald,  Baq.,  Burtitar-«t-L*w. 
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character,  and  it  can  be  followed.  The  ordinary 
relationship  of  banker  and  customer  did  not  exist 
between  the  bankrupts  and  Mrs.  Brooke,  and 
prior  to  these  paymenta  by  the  applicant  she  had 
no  dealing  with  them,  and  she  nerer  has  had  an 
acconnt  with  them.  [He  mferred  to  Be  West  of 
England  Bank;  Ej)  parU  DaU  and  Co.  (40  L.  T. 
Bep.  712 ;  11  Ch.  Div.  777).  when  read  in  con- 
jnnction  with  Be  HaHett's  EiiaU  (41  L.  T.  Bep. 
186 ;  13  Ch.  Div.  696).] 

Herbert  Beed,  E.G.  and  CUiyUm,  for  the  tmstee 
in  bankruptcy,  were  not  called  on. 

BiOBAM,  J. — I  think  that  it  isqnite  clear  that 
this  claim  fails.  Captain  Lloyd  desired  to  remit 
money  to  India  to  the  credit  of  Mrs.  Brooke. 
In  the  ordinary  course  of  business  he  instructed 
his  bankers  to  pay  the  money  to  Watson 
and  Co.,  to  the  credit  of  Mrs.  Brooke.  !N'o 
trust  was  constituted.  Watson  and  Co.  having 
receired  the  money  were  bound  to  pay  its  equiva- 
lent to  Mrs.  Brooke  in  India  when  she  required 
ihem  to  do  so,  and  the  ordinary  relation  of  debtor 
And  creditor  was  established  between  Mrs.  Brooke 
and  Watson  and  Co.  The  only  remedy  is  proof 
in  the  bankruptcy,   jy^,.^^  di>mi,»ed  unth  costs. 

Solicitors :  Caproni  and  Co.  ;  Biting  and 
Savenierofl. 


^tmet  of  1/ortis* 

Nov.  15  and  17, 1904. 

(Before    the   Lord    Chancellor    (Halsbnry), 
Lords  Dayet  and  Robertson.) 

Clyde  Enoinkkeino  and  Shipbuilding  Com- 
pany V.  Castaneda  and  others,  (a) 

on  appeal  from  the  second  division    of 
the  court  of  session  in  scotland. 

Contraet — Breach — Penalty  or  liquidated  damages 
— Waiver, 

The  appellants,  a  firm  of  shiphuilders,  eoniraeied 
to  bmid  four  ships  of  war  for  a  foreign  Oovem. 
•ment,  at  an  agreed  price  payable  in  instalments, 
to  be  delivered  at  fixed  times.  The  contraels  pro- 
vided thai  "  the  penalty  for  late  delivery  shaU 
■be  at  the  rate  of  HOOl.  a  week  for  each  vessel." 
The  vessels  were  not  delivered  tiU  long  after  the 
•agreed  dates  of  delivery,  and  the  purchasers 
brought  an  action  claiming  500Z.  a  week  for  each 
vessel, 

Held,  that  these  sums  were  to  be  regarded  as 
liquidated  damages,  and  not  as  a  penalty,  and 
that  the  plaintiff s  were  entitled  to  recover  the  full 
amount,  irrespective  of  «ucA  damage  as  they 
could  prove  that  they  had  siutained  by  the  delay 
in  delivery . 

Held,  further,  that  acceptance  after  the  date  fixed 
for  delivery  and  payment  in  full  of  the  last 
instalment  of  the  agreed  price  did  not  operate 
as  a  waiver  of  the  penalty  clauses  in  the  con- 
tracts. 
Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Second  Division 
of  the  Court  of  Session  in  Scotland,  consisting  of 
the  Lord  Jastice-Clerk  (Lord  Eingsburgh),  Lords 

(•)  Bapoctcd  bj  G.  E.  Haldih,  Eiq.,  BUTl>ter«l-L»w. 


Young,  Trayner,  and  MoncreiS,  who  had  a£Srmed 
a  judgment  of  the  Lord  Ordinary  (Lord  Eyllaohy), 
in  favour  of  the  respondents,  the  plaintiffs  below. 

The  case  is  reported  5  F.  1016;  40  So.  L.  Bep. 
713. 

A  question  was  raised  as  to  the  title  of  the 
respondents,  who  were  the  Spanish  Minister  of 
Marine  for  the  time  being  and  other  officials,  to 
sne  as  representing  the  Spanish  Government, 
and  the  case  was  taken  to  the  House  of  Lords 
on  this  point,  and  judgment  waH  given  in  July 
1902  in  favour  of  the  present  respondents,  who 
were  then  appellants,  reversing,  on  that  point, 
the  decision  of  the  court  below:  (Castaneda  and 
others  v.  Clyde  Shipbuildittg  Company,  87  L.  T. 
Bep.  339 ;  (1902)  A.  C.  524). 

In  the  present  action  the  Spanish  Government, 
represented  by  the  respondents,  sought  to  recover 
from  the  appellants  penalties  alleged  to  have 
been  incurred  by  them  under  a  contract,  dated 
the  4th  June  1896,  for  the  construction  of 
two  torpedo-boat  destroyers,  afterwards  named 
Audaz  and  Osado,  and  the  penalties  alleged  to 
have  been  incurred  under  another  contract,  dated 
the  24th  Nov.  1896,  for  the  construction  of  two 
torpedo-boat  destroyers,  afterwards  named  Pluton 
and  Proserpina. 

The  first  of  these  contracts  was  entered  into 
between  representatives  of  the  Spanish  Grovem- 
ment,  on  uie  one  part,  and  James  and  George 
Thomson  Limited,  engineers  and  shipbnildera, 
Clydebank,  Scotland. 

The  contract  was  for  the  building  of  two  twin- 
screw  torpedo-boat  destroyers,  each  of  about  380 
tons  load  displacement,  and  the  price  of  each  was 
to  be  67,180Z. 

The  price  was  payable  in  four  instalments — viz., 
one- fourth  of  the  price  of  each  ship  on  signing  the 
contract,  one-fourth  when  the  vessel  was  in  frame 
and  other  parts  correspondingly  advanced,  one- 
fourth  when  the  vessel  was  launched  and  the 
machinery  ready  to  be  put  on  board,  and  one- 
fourth  after  completion  and  satisfactory  trial,  and 
prior  to  delivery. 

The  contract  contained  the  following  clause : 

2.  The  oontnotoTs  nndortake  tluit  the  said  Tesaelu 
■ball  be  ftoiahed,  oomplete  and  ready  for  set,  the  first 
veuel  in  six  and  three-quarter  months,  and  the  seoond 
in  seven  and  three-qnarter  months,  from  ugningr  of  this 
oontraot  and  aooompanying  speoificationB  and  plane. 

The  specification  and  plans  were  signed  for 
the  two  torpedo-boat  destroyers  first  above  men- 
tioned on  the  10th  Sept  1896. 

The  contract  contained  these  olansea : 

The  penalty  for  later  delivery  shall  be  at  the  rate  of 
5001.  per  week  for  eaoh  vessel  not  delivered  by  the  oon- 
traotors  in  the  oontraot  time. 

4.  Sboald  the  delivery  of  either  of  the  vessels  be  de- 
layed by  force  majeure,  the  time  shall  be  oorrespondin^ly 
extended,  and  no  penalty  shall  be  exacted  for  snoh 
delay. 

The  seoond  contract  was  for  the  building  of  two 
twin-screw  torpedo-boat  destroyers,  each  of  about 
380  tons  load  displacement,  and  the  price  of  each 
was  to  be  65,6502.  The  price  was  payable  in  four 
instalments  at  defined  periods. 

The  contract  contained  a  clause  that 

The  first  vessel  shall  be  ready  in  six  and  a  half 
months,  and  the  seoond  in  seven  and  a  half  months,  from 
1  signing  of  the  oontraot  and  plans. 
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There  was  another  clause : 

This  oontrsot  is  not  to  have  any  legal  power  nntil  it 
in  ratified  by  the  Spanish  GoTenment,  and  Meiam. 
James  and  Oeorge  Thomson  leoeire  a  notification  of 
same. 

It  was  ratified  and  dne  notification  was  ^ven. 

The  second  contract  also  contained  a  clause  as 
to  penalty  and  also  as  to  force  majeure. 

The  two  Tessels  built  under  the  first  contract — 
yiz.,  the  Audaz  and  Oiodo^should  in  terms  of 
the  contract  have  been  delivered  on  the  23rd 
March  1897  and  the  23rd  April  1897  respectively. 
They  were  in  point  of  fact  both  delivered  on  the 
7th  March  1898. 

The  two  vessels  built  under  the  other  contract 
— ^viz.,  the  Pluton  and  the  Proterpina — should 
in  terms  of  the  contract  have  been  delivered  on 
the  14th  June  and  the  13th  July  1897  respectively. 
They  were  in  point  of  fact  delivered — the  Pluton 
on  the  30th  Nov.  1897  and  the  Pro$erpina  on  the 
8th  Feb.  1898. 

The  respondents  claimed  in  respect  of  151 
weeks,  the  delay  in  the  aggregate,  a  sum  of 
75,5002.  The  Court  of  Session  awarded  for  135 
weeks  the  sum  of  67,5002. 

There  were  two  defences — (1)  that  the  penalty 
named  in  the  contracts  was  not  truly  liquidated 
damages  pre-estimated  by  the  parties  as  the  loss 
which  might  be  sustoined  through  a  breach 
of  the  contract,  but  was  penalty  in  the  strict  sense 
of  the  word,  and,  therefore,  recoverable  only  to 
the  extent  to  which  actual  loss  or  damage  was 
proved  by  the  respondents  j  (2)  that  in  any  event 
the  respondents  by  payment  without  reservation 
of  the  whole  contract  prices  and  the  extras 
incurred  for  each  of  the  vessels  did  in  the  circum- 
stances waive  all  claims  to  penalties  or  damages. 
The  contract  was  given  out  before  the  Spanish- 
American  war,  at  a  time  when  Spain  was  greatly 
in  need  of  fast  vessels  to  patrol  the  coasts  of  Cuba, 
in  order  to  prevent  the  insurgents  from  getting 
supplies  of  firearms  and  ammunition.  But  before 
the  vessels  were  quite  ready  war  became  immi- 
nent between  America  and  Spain,  and  two  of  the 
boats  had  to  be  hurried  away,  because,  on  the 
actual  outbreak  of  hostilities,  the  British  Govern- 
ment, as  a  neutral  Power,  would  have  been 
compelled  to  detain  them  until  the  cessation 
of  hostilities.  The  builders  admitted  that,  owing 
to  the  great  speed  required,  thirty  knots,  delay 
had  occurred  in  carrying  out  the  contract.  The 
reply  of  the  Spanish  Gk>vemment  was  that  the 
rapid  construction  of  the  boats  was  of  the  essence 
of  the  contract,  and  that  to  secure  it  they  paid 
the  appellants  48,0001.  more  than  they  could 
have  got  the  vessels  built  for  by  Thomycroft 
and  Co.,  if  time  had  been  of  no  importance. 
Consequently  the  appellants  ought  to  have  known 
that  to  have  the  vessels  completed  to  contract 
time  was  essential  if  they  wished  to  avoid  the 
penalties  to  which  they  were  consenting  parties 
when  the  contracts  were  entered  into.  This  view 
of  the  case  was  taken  by  both  the  Lord  Ordinary 
and  the  Second  Division,  which  confirmed  his 
jadgment. 

Lawson  Walton,  K.O.,  Ure,  K.C.  (of  the  Scotch 
Bar),  Eufut  IiaacB.  K.C,  /.  Tait  (of  the  Scotch 
Bar),  and  F.  Cattel  appealed  for  the  appellants. 

The  Solicitor-General  for  Scotland  (Dnndas, 
K.C.)  and   Blackburn  (of  the  Scotch  Bar),  who 


appeared  for  the  respondents,  were  not  called  on 
to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Liords  :  Thin  is  a  case  in  which  one  party  to  an 
agreement  has  admittedly  been  guilty  of  a  breach 
of  that  agreement.  The  action  was  brought  by 
the  Spanish  Government  simply  for  the  purpose 
of  enforcing  payment  of  a  sum  of  money  which 
by  agreement  between  the  parties  was  fixed  as 
that  which  the  defendant  should  pay  in  the  events 
which  have  happened.  Two  objections  have  been 
made  to  the  enforcement  of  that  payment.  The 
first  objection  is  one  which  appears  on  the  face  of 
the  instrument  itself — oamely,  that  it  was  a 
penalty,  and  therefoie  not  recoverable  without 
ascertaining  the  measure  of  damage  resulting 
from  the  breach  of  contract.  Jt  was  frankly 
admitted  that  not  much  reliance  could  be  placed 
upon  the  mere  use  of  the  words  "  penalty "  on 
one  side,  or  "  damage  "  on  the  other.  It  is  clear 
that  neither  is  conclusive  as  to  the  rights  of  the 
parties.  It  was  not  denied  that  the  law  is  the  same 
both  in  Scotland  and  in  England.  There  may  be 
a  difference  in  the  mode  of  administering  the 
jurisprudence  which  gave  rise  to  the  Act  of 
William  III.,  but  that  arose  only  from  the  fact 
that  the  Scottish  courts  have  full  jurisdiction  to 
administer  the  law  according  to  both  branches  oC 
jurisprudence.  Then  comes  the  question  whether 
under  the  agreement  the  damages  are  recover- 
able as  an  agreed  sum,  or  whether  it  is  simply  a 
penalty  to  be  held  over  in  terrorem,  or  whether 
it  is  a  penalty  so  extravagant  that  no  conrt 
ought  to  enforce'  it.  It  is  impossible  to  lay 
down  any  abstract  rule  as  to  what  might  or  might 
not  be  extravagant  without  reference  to  the  prin- 
cipal facts  and  circumstances  of  the  particular 
case.  A  great  deal  must  depend  upon  the  nature  of 
the  transaction.  On  the  other  hand,  it  is  an  estab- 
lished principle  in  both  countries  to  agree  that  the 
damages  should  be  so  much  in  the  event  of  breach 
of  agreement.  The  very  reason  why  the  parties 
agreed  to  such  a  stipulation  was  that  sometimes  the 
nature  of  the  damage  was  such  that  proof  would 
be  extremely  difficult,  complex,  and  expensive.  If 
I  wanted  an  example  of  what  might  be  done  in  this 
way  1  need  only  refer  to  the  argument  of  counsel 
as  to  the  measure  of  damage  sustained  by  Spain 
through  the  withholding  of  these  vessels.  Suppose 
there  had  been  no  agreement  in  the  contract  as 
to  damages,  and  the  Spanish  Government  had  to 
prove  damages  in  the  ordinary  way,  imagine  the 
kind  of  cross-examination  of  every  person  con- 
nected with  the  Spanish  administration.  It  is 
very  obvious  that  what  was  intended  by  inserting 
these  damages  in  the  contract  was  to  avoid  a 
minute,  difficult,  and  complex  system  of  examina- 
tion if  they  had  attempted  to  prove  damage  in 
the  ordinary  way.  It  was  also  suggested  there 
could  be  no  measure  of  damage  in  the  case  of  a, 
warship  which  had  no  commercial  value  at  all.  It 
is  a  strange  and  somewhat  bold  assertion  to  say 
that  in  the  case  of  a  commercial  ship  the  damages 
could  be  easily  ascertained,,  but  the  same  prin- 
ciple could  not  be  applied  to  a  warship  as  it 
earned  nothing.  The  deprivation  of  a  nation  of 
its  warshijps  might  mean  very  seriotis  damage, 
although  it  might  not  be  v&ry  easy  to  ascertain 
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the  amonnt.  Bat  is  that  a  reason  for  saying 
they  were  to  hare  no  damages  at  all  P  It  seems 
to  me  hopeless  to  advance  such  a  contention.  It 
is  only  necessary  to  state  the  assertion  to  show 
how  absurd  it  is.  Bnt  there  was  a  more  startling 
engg^estion  still.  It  was  argued  for  the  appellante 
that  if  they  had  acted  up  to  their  contract,  and 
these  vessels  had  been  sent  out  at  the  specified 
date,  they  would  have  shared  the  same  fate 
as  the  other  Spanish  warships  at  the  hands  of  tbe 
American  Navy,  Therefore  the  respondents, 
instead  of  suffering  damage,  had,  by  the  action 
of  tbe  appellants,  oeen  saved  the  loss  of  these 
•hips,  which  otherwise  would  have  been  at  the 
bottom  of  the  Atlantic.  After  oonsiderable 
experience  I  do  not  think  that  I  have  ever  heard 
«nch  an  argament  before,  nor  do  I  think  that  I 
am  likely  to  hear  it  again.  Nothing  could  be 
more  absurd,  and  to  give  effect  to  it  would  be  a 
striking  example  of  defective  jurisprudence.  If 
jroor  Lordships  look  at  the  nature  of  the  trans- 
«otion  it  is  hopeless  to  contend  that  the  penalty 
^as  intended  merely  to  be  in  terrorem.  Both 
parties  recognised  that  the  question  was  one  in 
which  time  was  the  main  element  of  the  contract. 
I  have  come  to  the  conclusion  that  the  judgment 
-of  the  court  below  was  perfectly  right.  There  is 
ao  ground  for  the  contention  that  the  sum  in  the 
oontraot  was  notthe  damases  agreed  upon  between 
the  parties  for  very  good  and  excellent  reasons 
at  the  time  at  which  the  contract  was  entered 
into.  As  to  tbe  doctrine  of  waiver,  I  do  not 
understand  its  application  to  such  a  question  as 
that  with  which  your  Lordships  are  now  dealing. 
8o  far  as  I  can  see,  there  is  nothing  in  the 
■«Tidence  on  which  anyone  could  rely  that  there 
was  any  agreement  between  the  parties  not  to 
press  for  aamages.  The  mere  fact  of  payment 
•of  the  contract  price  may  be  dealt  with  very 
^ahortiy.  Assuming  that  the  Spanish  Government 
was  anxious  to  get  these  vessels,  it  would  have 
'been  a  venr  extraordinary  thing  if  they  had 
risked  the  delay  which  would  have  resulted  in 
-respect  of  the  claim  now  put  forward.  The 
litigation  might  have  gone  on  until  the  war  had 
<30me  to  an  end.  Under  those  circumstances  it 
Appears  to  me  perfeotiy  natural  that  the  claim 
was  not  insisted  on  in  the  first  instance.  As  to 
the  delay  which  afterwards  occurred,  considering 
the  mode  of  Spanish  administration,  I  can  weU 
imagine  that  some  time  must  elapse  before  the 
relations  between  London  and  Madrid  were 
ascertained  and  the  rights  of  the  parties  estab- 
lished. I  repeat  that  there  is  absolutely  no 
evidence  in  favour  of  waiver,  and  therefore  I  move 
yonr  Lordships  that  the  appeal  be  dismissed  with 
costs. 

Lord  DAVKT.-^My  Lords :  I  am  of  the  same 
opinion.  The  question  is  one  not  of  words,  but 
of  substance — whether  the  intention  of  the  parties 
was,  in  case  of  breach  of  the  contract,  to  fix  a 
8um  by  way  of  liquidated  damages  or  to  impose 
a  penalty,  the  extent  of  which  would  depend  upon 
the  actual  loss  incurred.  If  I  may  say  so  with 
respect,  s  usefnl  rule  has  been  laid  down  in 
your  Lordships'  House  in  the  case  of  Lord 
illphirutone  v.  Monkland  Iron  and  Coal  Com- 
jMmiy  (11  App.  Oas.  332)  by  Lord  Watson 
and  Lord  H«»chell.  Lord  Watson  said :  "  The 
payments  .  .  .  are  made  proportionate  to 
the  extent  tc  which  the  respondent  company 
may  fail   to  teplement  their  obligations,   and 


they  are  to  bear  interest  from  the  date  of  the 
failure.  I  can  find  neither  principle  nor  authority 
for  holding  that  payments  so  adjusted  by  the 
oontracting  parties  with  reference  to  the  actual 
amount  of  damages  ought  to  be  r^;arded  as  penal- 
ties." Lord  Hersohell  said :  "  I  know  of  no  autho- 
rity for  holding  that  a  payment  agreed  to  be  made 
under  such  conditions  as  these  is  to  be  regarded 
as  a  penalty  only ;  and  I  see  no  sound  reason  or 
principle  or  even  convenience  for  so  holding." 
In  the  law  of  Scotland,  if  a  sum  is  fiixed  in  case 
of  the  breach  in  a  stipulation  in  an  agreement, 
and  that  sam  is  proportioned  to  the  amount  or 
weight  of  non-performance — for  example,  so  much 
an  acre  in  mining  operations,  or  so  much  a  week, 
as  in  the  present  case-^the  sum  so  fixed  is  to  be 
regarded  as  liquidated  damages  and  not  penalty ; 
although,  of  course,  in  certain  circumstances  a 
different  conclusion  might  be  reached  if  the 
amount  were  so  exorbitant  as  to  make  it  impos- 
sible to  think  that  it  could  be  regarded  as  a  liqui- 
dated sum.  But  here  the  sum  was  suggested  by  the 
appellants  themselves.  Nor  is  there  any  evidence 
of  waiver ;  payments  made  by  the  Spanish 
Qovemment  are  not  evidence,  and  it  is  for  the 
defenders  to  show  an  actual  release  of  a  vested 
cause  of  action;  and  this  they  have  not  done. 

Lord  BoBEBTSOK  concurred. 
Judgment  appealed  from  affirmed,  and  appeal 
ditmieeed  toilh  ooete. 

Solicitors  for  the  appellante,  Aihunt,  Morrie, 
Crisp,  and  Co.,  for  Forrester  and  Davidson,  Edin- 
burgh, and  M'Ghrigor,  Donald,  and  Co.,  Glasgow. 

Solicitor  for  the  respondents,  J.  T.  Davies,  for 
Maeandreu),  Wright,  and  Murray,  Edinbni^h. 


Nov.  17, 18,  and  21, 1904. 

(Before  the  Lobd  Ghanckllok  (Halsbury), 

Lords  Datet  and  Bobbbtson.) 

Bossi  V.  Lobd  Pbotobt  of  Edinbuboh  akd 

OTHBBB.  (a) 

ON  AFPBAL  FBOM  THE  SECOND  DIVISION  OF  THE 

COUBT  OF   SESSION -IN   SCOTLAND. 

Burgh — Powers  of  magistrates — lee-eream  vendors 
—  Licence  —  Conditions  —  Ultra  vires  —  Edin- 
burgh Corporation  Act-  1900  (63  &  &i  Viet. 
0.  xxviii.). 

By  the  Edinburgh  Corporation  Act  1900,  s.  80, 
it  is  enacted  (inter  alia)  that  any  person  selling 
ioe  cream,  except  in  a  duly  Ueensed  hotel,  with- 
out a  licence  from  the  magistrates,  "  who  are 
hereby  empowered  to  grant  the  same,"  shall  he 
liable  to  a  penalty  i  provided  that  such  ItoeiiM 
shaU  run  from  the  date  of  issue  uvtil  the  Ibtk 
May  ensuing,  and  upon  renewal  from  the  date 
of  the  etepiration  of  the  licence  so  renewed  to  the 
lith  May  folUnoing,  "  ujileet  the  same  shall  be 
sooner  forfeited,  revoked,  or  suspended,"  and 
that  "  every  person  licensed  .  .  .  to  sell  iee 
cream  under  the  provisions  of  the  Act  who  Aall 
.  .  .  sell  iee  cream  except  during  the  hour* 
between"  8  a.m.  and  11p.m.  "  on  any  lawful  daf, 
or  at  such  extended  hour  at  night  as  the  magie- 
trales  may "  permit  in  special  cases,  shall  be 
liable  to  a  penalty.  The  statute  did  not  provide 
any  form  of  licence.  The  m^igittrates  proposed 
that  the  licences  issued  by  them  to  vendors  of  iee 
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■eream  should  contain  the  foUotoing  eondUion$  : 
(1)  That  the  lieensee  should  not  keep  open  his 
premises,  or  sell  ice  cream  therein,  on  Simdays, 
■or  on  any  other  days  set  apart  for  mtblie  worship 
iy  lawftU  atUhority ;  (2)  that  he  should  not  keep 
open  hi*  premises,  or  seU  ice  eream  therein,  before 
S  a.m.  or  after  11  p.m. ;  (3)  that  the  magistrates, 
or  any  of  them,  might  at  any  time  revoke  or  sua- 
petkl  the  licence. 
Meld  {reversing  the  judgment  of  the  court  below), 
that  the  proposed  conditions  were  xxHtn  vires,  and 
that  an  tee-eream  vendor  was  not  bound  to  accept 
a  licence  containing  such  conditions. 

AppkaIi  from  a  judgment  of  the  Second  Dmsion 
of  the  Court  of  Sesaion  in  Scotland,  consisting 
■of  the  Lord  Justice-Clerk  (Lord  Eingsburgb), 
Lords  Toong,  Trayner,  and  MonoreifE,  who  had 
■af&rmed  a  judgment  of  the  Lord  Ordinary  (Lord 
£incaimey). 

The  case  is  reported  5  F.  480;  40  So.  L.  Bep. 
■375. 

The  appellant  Bossi  carried  on  business  in  the 
High-street  of  Edinburgh  as  a  vendor  of  ice 
«ream.  He  raised  an  action  against  the  corpora- 
tion, concluding  for  declarator  that  the  magis- 
trates were  not  entitled  to  issue,  and  that  the 
■appellant  was  not  bound  to  accept,  a  licence  for 
tne  sale  of  ice  oream  oonttuning  certain  conditions 
to  which  he  took  exception.  The  conditions  were 
.as  set  out  in  the  headnote. 

The  contention  of  the  appellant  was  that 
insertion  of  these  conditions  was  uUra  vires  of 
the  magistrates. 

In  1900  the  Corporation  of  Edinburgh  obtained 
■an  Act  (63  &  64  Vict.  c.  xxviii.)  which  by  sect.  80 
•empowered  the  magistrates  to  grant  licences  for 
buildings  where  ice  cream  migU  be  sold,  and 
-directed  the  imposition  of  pemilties  on  persons 
selling  ice  cream  without  a  licence,  and  under  a 
penalty  of  lOi.  limited  the  sale  of  ioe  cream  in 
licensed  buildings  to  the  honrs  between  8  a.m. 
■and  11  p.m.  on  any  lawful  day. 

The  respondents  did  not  attempt  to  enforce 
this  eection  of  the  Act  of  1900,  but  they  promoted 
a  proviaional  order  in  the  following  year,  making 
«(ntain  amendments  to  it. 

The  respondents  intimated  to  the  appellant 
■and  his  fellow-traders  who  dealt  in  ice  cream 
that  they  would  not  be  permitted  to  carry  on 
tluit  business  unless  they  were  prepared  to  accept 
■a  licence  containing  the  conditions  referred  to 
i^ve. 

The  appellant,  on  behalf  of  himself  and  his 
fellow-traders,  submitted  to  the  respondents  that 
they  had  no  statutory  or  other  warrant  for,in8erting 
«noh  conditions  in  the  licence,  but  as  the  respon- 
dents declined  to  remove  them  this  action  was 
raised  to  test  the  legality  of  the  conditions,  and 
to  tiythe  question  whether  the  respondents  could 
■attach  such  conditions  to  licences  issued  under 
the  Act. 

The  Lord  Ordinary  and  the  Second  Division 
assoilzied  the  respondents  from  the  conclusion  of 
the  summons,  and  decided  that  it  was  within  the 
power  of  the  magistrates  to  insert  the  conditions 
objected  to. 

/.  Crabb  Watt,  K.O.,  Morrison  (both  of  the 
Scotch  Bar),  and  /.  Crabb  Watt  appeared  for  the 
appellant^  and  contended  that  the  section  in 
question  was  one  in  restraint  of  trade.  It  is 
»  jpeaal  section,  and  must  be  strictly  oonBtrae4< 


It  contains  no  warrant  for  the  addition  to  the 
licence  of  any  by-laws,  and  the  first  two  con- 
ditions are  illegal  restrictions  on  the  appellant's 
business.  It  appears  that  in  addition  to  ice 
oream,  firewood,  confectionery,  bread,  biscuits, 
fruit,  tobacco,  aerated  waters,  and  a  variety  of 
other  commodities  are  sold  in  ice-cream  shops, 
and  the  effect  of  the  restrictions  in  the  licence 
would  be  to  destroy  a  considerable  portion  of  the 
appellant's  trade  which  he  and  other  vendors  had, 
at  considerable  expense,  established  by  many 
years'  trading.  The  true  meaning  and  effect  of 
the  statute  is  to  render  any  person  liable  in  a 
penalty  of  101 ,  and  the  suspension,  revocation,  or 
forfeiture  of  his  ice-cream  licence,  who  is  con- 
vioted  of  any  of  the  following  offences  which  the 
statute  creates :  (1)  Selling  ice  cream  in  unlicensed 
premises ;  (2)  failure  to  put  up  the  words  "  licensed 
for  the  sale  of  ice  cream  "  on  the  door  or  outside 
of  the  premises  so  licensed ;  (3)  selling  ice  oream 
during  the  hours  between  eleven  in  the  evening 
and  eight  in  the  morning  on  any  lawful  day.  The 
application  of  the  statute  is  expressly  limited  to 
these  purposes,  while  the  conditions  in  the  licence 
go  far  beyond  the  statutory  prohibitions.  There 
is  no  reason  why  the  magistrates  should  not  issue 
to  vendors  of  ice  oream  a  certificate  similar  to 
that  granted  to  the  keepers  of  billiard-rooms. 

Cripps,  E.C.,  Cooper,  K.C.  (of  the  Scotch  Bar), 
and  Beveridge,  for  the  respondents,  argued  that 
the  aetion  was  incompetent.  The  appellant  does 
&ot  hold  a  licence  for  the  sale  of  ice  oream,  and 
may  never  do  so,  and  as  he  has  not  obtained  a 
licence  he  can  have  no  interest  in  the  form  of 
licence  granted.  The  power  conferred  to  issue 
licences  involves  the  power  to  refuse  them,  and 
also  to  attach  such  reasonable  conditions  as  are 
not  expressly  or  impliedly  repugnant  to  the  Act. 
The  first  two  conditions  attached  to  the  licence 
are'  perfeotiy  consistent  with  the  section  of  the 
Act,  and,  as  to  the  third  condition,  the  magistrates 
considered  it  advisable  that  the  holders  of  licences 
should  be  informed  of  the  fact  that  they  could  at 
any  time  suspend  or  revoke  the  licence ;  but,  at 
the  same  time,  they  had  no  intention  of  capri- 
ciously withdrawing  licences  except  for  mis- 
conduct. 

/.  Crabb  Watt,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

The  LosD  Chancellos  (Halsbury).— My 
Lords :  This  is  an  example  of  most  laudable 
brevity.  The  point  is  now  reduced  to  a  very  short 
one — namaly,  whether  the  civic  authorities  have 
power  to  make  these  regulations,  because  in  sub- 
stance they  are  regulations,  although  they  are 
contained  in  the  form  of  the  licence,  which,  tbey 
argoe,  involves  the  power  to  make  a  regulation, 
whether  it  is  called  a  regulation  or  a  by-law. 
It  is  a  legislative  power  which,  in  my  view, 
the  Legislature  has  not  confided  to  it.  Ix  is  idle 
to  say  that  a  great  many  of  these  things  on 
which  arguments  have  been  addressed  to  your 
Lordships  would  be  very  desirable  for  the  sake  of 
public  order.  I  confess  that  for  myself  I  am 
wholly  unable  to  understand  that  the  question  of 
public  order  arises  in  the  selling  of  ice  cream. 
But  I  pass  that  by,  because  I  do  not  know.  We 
have  not  had  an  opportunity  of  considering,  nor 
is  there  anything  in  the  statute  itself,  which  wt- 
doubtedly  would  have  been  a  proper  and  legitimate 
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source  of  information,  to  show  wbat  was  the 
occasion,  what  was  the  evil  aimed  at  by  the 
legislation  which  the  Legislature  has  adopted.  It 
ia  enough  for  me  to  say  that  I  know  nothing 
about  it.  I  do  not  know  what  the  evil  aimed  at 
was.  I  can,  therefore,  give  no  general  view  of 
what  is  the  intention  and  purpose  of  the  statute. 
I  can  only  look  at  the  statute  itself,  and  construe 
it  by  itself,  and  when  I  construe  the  statute  by 
itself  I  find  that  there  is  upon  the  statute  itself 
a  plain  prohibition  in  respect  of  certain  things, 
and  the  magistrates  are  of  course  not  only  em- 
powered but  bound  to  give  effect  to  the  legisla- 
tion which  has  been  passed.  But  when  it  is 
argued  that,  because  Uiey  have  been  given  the 
power  to  restrict  within  certain  hours  the  sale  of 
ice  cream,  therefore  they  have  implied  power  to 
do  all  that  might  be  desirable  or  expedient  with 
reference  to  the  times  and  oironmstances  under 
which  ice  cream  may  be  sold,  it  seems  to  me  the 
argument  entirely  fails.  That  which  is  sought  to 
be  done,  whether  directly  by  by-law  or  indirectly 
by  the  language  of  the  licence  which  is  issued,  is 
aomething  which  can  only  be  done  by  the  Legis- 
latnxe.  U  is  a  restraint  of  common  right,  and  all 
His  Majesty's  subjects  have  a  right  to  sell  in 
their  shops,  and  to  sell  what  they  please,  subject 
to  legislative  restriction.  And  if  there  is  no 
legislative  restriction  which  is  appropriate  to  the 
particular  thing  in  dispute,  it  seems  to  me  that  it 
would  be  a  very  serious  inroad  upon  the  liberty  of 
the  subject  if  it  oould  be  supposed  that  the  mere 
single .  restriction  which  the  Legislature  has  im- 
posed could  be  enlarged  and  applied  to  other 
things  and  other  circumstances  than  that  which 
the  Legislature  has  contemplated.  The  result  is, 
it  appears  to  me,  that  the  form  of  this  licence  is 
entirely  irregular,  and  when  it  is  said  that  any 
court  can  construe  it  so  as  not  to  infringe  the 
libertjT  of  the  subject,  and  that  they  oould  only 
withcuaw  the  licence  under  certain  circumstances 
—in  the  first  place,  I  think  it  an  untenable  pro- 
position. You  have  no  right  to  allow  that  to 
stand  which  on  its  face  would  involve  an  undue 
restriction  of  the  liberty  of  the  subject,  because 
any  court  afterwards  would  construe  it  so  that  it 
should  not  do  so,  because  it  would  be  uUra  vire*. 
On  the  face  of  it,  I  think  that  would  be  wrong  in 
itself,  but  it  would  be  much  more  wrong  to  aOow 
the  subject  to  be  called  upon  to  bring  such  a  ques- 
tion from  court  to  court,  and  ultimately  to  your 
Lordships'  House,  because  they  would  not  inter- 
fere with  the  language  which  the  civic  authorities 
had  used,  which,  upon  the  face  of  it,  involved  an 
infringement  of  the  liberty  of  the  subject.  Now, 
I  conMss  for  my  own  part  that  I  have  entertained 
no  doubt  from  the  commencement  of  this  matter 
that  this  was  ultra  vires  on  the  part  of  the  civic 
authorities,  and  the  only  doubt  which  I  have 
entertained  has  been  whether  this  was  the  appro- 
priate form  of  remedy.  I  am  told,  however — 
indeed,  one  of  the  learned  judges  himself  points 
out— that  if  the  fact  is  as  was  contended  before 
him  that  the  form  of  the  licence  (involving,  as  I 
say,  a  prohibition)  was  ultra  virei,  this  is  an  appro- 
priate form  of  remedy.  Under  these  circum- 
stances I  can  have  no  difiSculty  at  all  in  asking 
your  Lordships  to  allow  this  appeal,  and  condemn 
the  respondents  in  costs. 

Lord  Davky. — My  Lords :  I  certainly  am  not 
disposed  to  entortain  the  objection  to  the  com- 
petency of  this  action,  because  I  find  that  it  has 


been  before  both  an  experienced  Lord  Ordinary 
and  the  Inner  House,  and  I  do  not  see,  in  any  at 
the  judgments  delivered  by  those  learned  judges, 
who,  of  course,  must  be  assumed  to  know  their 
own  procedure,  any  objection  to  the  competency 
of  the  action.  Indeed,  Lord  Moncreiff  says  :  "  U 
pursuer  had  been  able  to  show  that  the  magis- 
trates had  exceeded  their  powers  in  this  licence, 
he  no  doubt  would  have  succeeded."  I  turn, 
therefore,  to  the  substance  of  the  arguments  of 
the  learned  counsel.  In  the  year  1900  the  town 
council  and  magistrates  of  £dinborgh  thought 
fit  to  apply  to  the  Legislature,  and  Uie  Legisla- 
ture granted  and  passed  an  Act  for  the  regoJa- 
tion  of  billiard  -  rooms  and  the  sale  ot  io& 
cream.  I  must  assume  that  there  are  cir- 
cumstances connected  with  the  tiude  of  selline 
ice  cream  in  the  city  of  Edinburgh  which  justified 
the  intervention  of  the  Legislature,  and  made  it 
right  to  impose  special  provisions  on  the  sale  of 
ice  cream  which  are  not  applicable  to  the  salft 
of  other  commodities.  But  every  restriction,  and 
every  regulation,  such  as  I  find  in  the  Act  of  190<^ 
and  repeated  in  the  Provisional  Order  of  1901,  is, 
of  coarse,  pro  tanio  a  restraint  upon  the  ordinary 
right  of  every  British  subject.  It  is,  in  fact,  a 
restraint  on  trade,  and  I  am  of  opinion  that 
although  the  section  of  the  Act  and  of  the  Pro- 
vision^ Order  in  which  I  find  such  provisions 
ought  to  be  construed  fairly,  and  ought  to  be 
construed  so  as  to  leasouably  effect  the  object 
which  the  Legislature  must  be  presumed  to  have 
had  in  view,  yon  ought  not  by  implication  to 
extend  the  restriction  and  restraint  of  that  {tar- 
ticular  trade  further  than  the  Legislature  has 
sanctioned,  and  still  less  ought  you  to  give  such 
a  construction  to  the  clauses  of  that  description  as 
would  impose  a  restraint,  not  only  on  the  exereise 
of  the  particular  trade  which  is  in  question,  but 
also  on  the  exereise  of  other  trades  which  are  not 
in  question.  Bearing  that  in  mind,  I  confess  that 
1  should  have  said,  though  not  in  the  same  sense 
in  which  the  Lord  Justice-Clerk  used  the  words, 
"  this  is  a  very  simple  case,"  and  so  far  I  agreo 
with  him ;  but  I  regret  that  I  cannot  concur  in 
the  concluFions  to  which  he  has  come,  for  I  am  of 
opinion  that  every  one  of  the  so-called  conditions 
goes  beyond  anything  in  the  way  of  restriotintt 
trade  which  is  sanctioned  by  the  Legislature.  I 
need  not  read  to  your  Lordships,  or  refer  to  at 
length,  the  section  of  the  Provisional  Order  whiob 
is  in  question.  Clause  57  in  the  Provisional  Order 
lepeate  with  some  verbal  differences  clause  80  of 
the  Corporation  Act  of  1900 ;  but  I  will  merely 
point  out  to  your  Lordships  that  it  provides  for 
a  licence  being  granted  for  the  premises  in  which 
ice  cream  may  be  sold,  and  prohibits  any  unlicensed 
person  from  selling  ice  cream  except  upon 
premises  so  licensed.  But  the  prohibition  merely 
is  to  selling  ice  cream  upon  those  premises,  and  it 
then  imposes  a  penalty  for  that  offence,  and  also 
for  not  writing  or  putting  up  upon  his  promises 
the  words  "  licensed  for  the  sale  ot  ice  cream," 
and  it  provides  that  the  licence  shall  run  from 
the  15th  May  to  the  15th  May  following,  "  unless 
the  same  shall  be  sooner  forfeited,  rovoked,  or 
suspended."  And  then  it  probibite  selling  ioo 
cream  except  during  the  houra  from  eight  o'clock 
in  the  morning  and  eleven  o'clock  atni^ht  on  anT 
lawful  day.  Now,  the  first  condition  which  I  think 
is  open  to  objection  is  that  it  prohibito  not  only 
the  sale  of  ice  cream,  but  also  prohibits  ttie  lioeneeo 
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irom  keeping  open  the  said  premises.  Now,  I  am 
of  opinion  that  in  wholly  unwarranted  by  the 
Act.  There  is  nothing  whatever  which  prevents 
him  keeping  his  premises  open  dnring  such  hours 
when  he  may  otherwise  la^olly  do  so.  The  pro- 
liibition  is  against  selling  ice  cream ;  bnt  there  is  no 
prohibition  against  him  in  keeping  his  premises 
open  for  other  purposes.  For  example,  I  suppose 
it  is  quite  possible  that  the  sale  of  ice  cream  may 
be  combined  with  other  branches  of  trade,  and  the 
•effect  of  this  proviso  is  to  extend  the  prohibition, 
as  regards  hours  and  days  upon  which  ice  cream 
may  be  sold,  to  the  sale  of  other  commodities 
which  may  be  lawfully  sold  on  other  days  and 
«t  other  times.  It  is  said  that  this  is  in  the 
catnre  of  a  condition  for  giving  effect  to  the 
provisions  of  the  statute.  But  I  am  of  opinion 
that  you  cannot,  under  the  guise  of  giving  oetter 
-effect  to  the  provisions  of  the  statute,  extend 
the  statute  to  the  prohibition  of  trades  which 
are  not  included  in  the  statute.  And,  although  I 
quite  feel  the  effect  of  the  argument  used  by  Lord 
Trayner  on  this  part  of  the  case,  the  answer 
really  is  that  which  has  been  given  by  the  Lord 
Chancellor,  that  it  might  have  been  a  very  reason- 
able condition  for  the  Legislature  to  have  pre- 
■soribed,  but  the  Legislature  has  not  done  so. 
Then  the  words  in  the  statute  are  "  on  any  lawful 
days,"  which  I  admit  are  ambiguous.  The  town 
■council  have  construed  that  to  mean  "  on  Sunday 
or  any  other  day  set  apart  for  public  worship 
by  lawful  authority."  Now,  I  must  confess  that 
with  regard  to  those  latter  words— Sunday,  no 
iloabt,  is  probably  included — "  on  any  other  day 
«et  apart  for  public  worship  by  lawful  authority, 
I  do  not  know  what  is  meant  by  lawful  authority. 
If  it  means  that  the  Government,  acting  under 
the  powers  of  an  Act  of  Parliament,  or  any  other 
authority  acting  under  the  powers  of  an  Act  of 
Parliament,  prohibits  the  sale  of  ice  cream  upon 
«uch  a  day,  the  prohibition  must  have  effect,  out 
if  it  does  not  do  so  I  cannot,  1  confess,  agree  that 
because  a  day  is  fixed  for  public  worship  other 
than  Sunday  by  some  authority  it  extends  the 
restriction  to  such  a  day.  And  that  derives  still 
more  force  when  it  is  considered  that  the  prohi- 
bition is  against  not  only  selling  ice  cream,  bnt 
keeping  open  his  premises  for  other  purposes. 
7he  same  observation  applies  to  the  condition 
in  the  licence  No.  2.  On  No.  3  the  magistrates, 
or  any  of  them,  may  at  any  time  suspend  or 
revoke  this  licence.  I  confess  that  I  have  not 
heard  from  the  learned  counsel — and  I  took  the 
liberty  of  pressing  him  upon  that  point — of  any 
power  in  the  magistrates  to  revoke  or  to  suspend 
this  licence.  It  is  said  that  the  words  which  I 
read,  "  unless  the  same  shall  be  sooner  forfeited, 
nvoked,  or  suspended,"  give  the  power.  That 
oonstruction  of  the  Act  of  Parliament  seems  to 
me  entirely  contrary  to  principle.  The  utmost 
which  you  can  say  is  that  the  words  seem  to 
aasome  that  the  corporation  either  have  already, 
or  maj  at  some  future  time  acquire,  a  power 
to  forfeit,  revoke,  or  suspend  the  licence.  That 
it  does  not  give  the  power  seems  to  me  plain 
from  a  consideration  of  the  words,  because  the 
words,  your  Lordships  will  observe,  are  "for- 
feited, revoked,  or  suspended."  Now,  "for- 
feited "  has  a  clear  and  definite  meaning  when 
we  are  speaking  of  licences  of  this  descrip- 
tion. It  means  that  if  the  licensee  does  certain 
acta  his    licence   will   be   forfeited.      That   is 


the  pltun  meaning  of  it.  Well,  ^ou  wiU  look 
in  vain  in  the  statute,  or  in  this  Provisional 
Order,  for  anything  which  defines  the  conditions 
upon  which  the  licence  is  to  become  forfeited.  It 
is  plain  to  my  mind  that  it  does  not  contain  any 

rwer  either  to  revoke  or  to  suspend  the  licence, 
therefore  agree  with  the  motion  of  the  Lord 
Chancellor. 

Lord  BoBBBTSOK. — ^My  Lords:  I  am  entirely 
of  the  same  opinion.  The  first  question  is  whether 
the  proposed  form  of  licence  does  or  does  not 
accuratdy  state  the  restrictions  imposed  by  the 
statute  on  dealers  in  ice  cream.  It  seems  to  me 
that  it  does  not,  and  that  it  purports  to  impose 
on  the  dealers  more  restrictions  than  does  the 
statute.  I  can  find  no  warrant  in  the  statute  for 
fonnng  the  dealer  to  close  his  premises  at  the 
hours  during  which  he  is  forbidden  to  sell  ice 
cream,  and  I  know  of  no  principle  upon  which 
the  magistrates  can  be  held  entitied  to  eke  out 
what  they  may  consider  a  weak  prohibition  by 
imposing  an  additional  one.  The  licence  would 
compel  a  man  who  had  a  general  baking  or 
confectionery  business  to  shut  his  shop  at  the 
specified  hours  merely  because  one,  and  it  might 
he  an  unimportant,  item  of  his  business  was  ice 
cream.  If  the  Legislature  should  in  the  future 
comn  to  estimate  the  importance  of  ice  cream 
higher  than  it  seems  to  do  at  present  it  may 
adopt  the  stringent  measures  proposed,  but  in 
the  meantime  the  respondents  must  be  content 
to  keep  pace  with  the  Legislature.  I  further 
think  uiat  the  respondents  in  the  third  condition 
arrogate  to  the  magistrates  a  power  not  conferred 
upon  them.  As  regards  "  lawful  days,"  I  think 
Sundays  are  not  in  the  sense  of  the  Act  lawful 
days  on  the  principle  stated  in  this  House  in  the 
case  of  Phillips  v.  Jamet  (2  S.  &  McL.  465).  As 
regards  the  otiier  davs  described  in  the  proposed 
licence,  I  do  not  feel  called  upon  to  discuss 
dubious  questions  about  public  fasts  which  have 
littie  or  no  practical  importance,  and  shall  only 
remark  that  it  is  quite  out  of  place  for  a  licensing 
body  to  put  into  the  licence  their  gloss  on  the 
statute  on  such  points,  whether  it  be  more  or  less 
probably  correct.  On  the  present  point  the 
respondents,  I  think,  no  doubt  with  the  best 
intentions,  have  gone  out  of  their  way  to  court 
discussion.  The  next  question  is  as  to  the  form 
of  action.  Now,  the  substance  of  the  matter  is 
that  the  magistrates  have  publicly  threatened  to 
impose  and  enforce  upon  a  lawful  trade  restric- 
tions which  are  illegal.  This  being  so,  it  would 
be  unfortunate  if  it  were  necessary  that  a  lawful 
trade  should  be  interrupted  and  harassed  by 
actual  prosecution.  It  seems  to  me  that  the 
action  of  declarator,  which  is  peculiar  to  the 
Scottish  system,  ezaotiy  meets  th«  case.  It  is 
quite  a  mistake  to  assume  that  a  trader  requires 
to  postulate  what  he  has  not  got — namely,  a 
licence — in  order  to  find  himself  entitled  to  sue. 
His  titie  is  his  trade,  which  the  respondents  avow 
that  they  intend  to  interfere  with  by  refusing 
to  give  the  trader  a  licence  except  upon  terms 
more  onerous  than  the  law  allows.  In  my  opinion 
the  appellant  has  a  perfectlv  good  titie  to  have 
those  restrictions  declared  illegal. 

/udjrmstU  appealed  from  revened.  Cauee 
remitted  to  the  Cowrt  of  8e»»ion.  Beepon- 
dtmti  to  pay  to  the  appellant  hit  eostt  in 
this  Houte  and  in  the  courts  below. 
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Solioiton  for  the  appellant,  Traill,  SoteM,  and 
Page,  for  Donaldton  and  Nitbet,  Edinbargh. 

Solicitors  for  the  respondents,  A.  and  W. 
Btvtridgt,  for  Thoma»  Hunter,  Town  Olerk, 
Edinburgh. 


— » 

COURT   OF  APPEAL. 

May  6  and  7, 1904. 

(Before  Yaushan  Williams,   SxiBLiRa,  and 

GozBirs-HARDT,  L.JJ.) 

HUBBACK     V.    BSITISH    NOKTH    BOBNKO    COM- 
PANY, (a) 
APPLICATION  FOB  A  NBW  TRIAL. 

Coii»— Payment  into  court — Admission  of  liability 
as  to  part  of  claim  and  denial  as  to  part— 
Recovery  of  less  than  amount  paid  in — (fosts  of 
issues  on  whieh  defendant  failed — Issite  not 
going  to  whole  cause  of  action — Order  XXII., 
rr.  1,  6— Order  LXV.,  r.  1. 

The  plaintiff  in  an  action  for  wrongful  dismissal 
claimed  (inter  alia)  fuU  pay  for  three  months 
and  a  half  pay  for  nine  months.  The  defendants 
admitted  their  liability  for  the  full  pay  claimed 
and  also  for  the  half  pay  for  six  months ;  and 
while  denying  any  liability  to  pay  the  plaintiff 
anything  beyond  those  amounts,  they  for  the 
sake  of  peace,  paid  500Z.  into  court.  At  the  trial 
the  jury  gave  a  verdict  for  the  plaintiff  for  781  J. 
The  d^endants  then  applied  fir  judgment  or  a 
new  tried,  and  the  court  heCi  that  though  the 
plaintiff  was  enHiled  to  nine  manths  half  pay  he 
was  eiUitled  altogether  to  less  than  the  5002.  paid 
into  court,  and  gave  judgment  for  the  defendants. 

Held,  that  though  the  defendants  were  entitled  to 
the  general  costs  of  the  action  they  must  pay  the 
easts  of  the  issue  on  which  they  had  failed. 

Semble :  Where  a  sum  of  money  is  paid  into  eourt 
tmder  Order  XXII.  with  an  admission  of 
liability  as  to  part  of  the  claim  and  a  denial  of 
liability  as  to  another  part,  the  payment  into 
eourt  cannot  he  pleaded  as  a  defence  to  the 
action. 

Application  by  defendants  for  judgment  or  a 
nev  trial  in  an  action  tried  by  Lawranoe,  J.  and 
a  special  jaty. 

The  plaintiff  entered  the  service  of  the  defend- 
ants in  July  1901  upon  the  terms  contained  in  a 
letter  dated  the  26th  May  1901,  which  stated  that 
his  salary  was  to  be  325  dollars  a  month,  and 
that  in  Nov.  1902  he  was  to  be  allowed  three 
months'  leare  on  fall  pay  and  six  months  on  half 
pay.  The  termination  of  this  service  was  not 
provided  for. 

In  Oct.  1902  the  plaintiff  obtained  leave  of 
absence.  In  Feb.  1903,  while  he  was  still  on  leave, 
the  company  dismissed  him.  He  then  brought 
this  action  for  damages  for  wrongful  dismissaL 

He  contended  he  was  entitled  to  reasonable 
notice,  and  that  six  months'  notioe  would  have 
been  reasonable,  and  that  the  provision  in  the 
letter  that  he  should  have  "  six  months' "  leave  on 
half  pay  was  a  clerical  error  for  "  nine  months  " ; 
but  the  defendants  did  not  admit  that. 

(a)  Beportsd  by  W,  O.  Biss,  Umi.,  Barriater-^i-Lav. 


The  particulars  of  damage  claimed  were  three 
months' full  pay  and  nine  months'  half  pay  whilst 
on  leave;  the  fare  from  Singapore  to  London  and 
back;  six  months'  pay  in  lieu  ot  notioe;  and 
damages  for  wrongful  dismissal. 

In  the  statement  of  defence  the  company 
admitted  their  liability  for  three  months'  fall  paj 
and  six  months'  half  pay,  but  did  not  admit  anj 
of  the  other  allegations  in  the  statement  of  claim. 
They  further  stated  that,  whilst  denying  any 
liability  to  pay  the  pl^ntiff  by  way  of  compen- 
sation or  damage  or  under  the  agreement  an; 
money  beyond  the  sums  admitted  by  their  defence,, 
for  the  sake  of  peaoe  they  brought  into  court  the 
sum  of  5002.,  and  alleged  that  such  sum  waa- 
enough  to  satisfy  the  whole  of  the  plaintifE'e- 
claim. 

The  jury  gave  a  verdict  for  the  plaintiff  witb 
7812.  damages,  and  judgment  was  entered  for  the 
plaintiff  for  that  amount  and  costs. 

The  Court  of  Appeal  held  that  the  plaintiff  was 
entitled  to  nine  months'  half  pay  instead  of  six^ 
and  three  months'  full  pay ;  that  notice  could  be 
given  to  the  plaintiff  at  the  commencement  of 
his  leave ;  that  under  the  circumstances  three 
months  was  a  reasonable  notioe,  and  the  plaintiff 
was  not  entitled  to  anything  in  addition  to  the 
nine  months'  half  pay.   The  defendants  succeeded 

Eractically  as  to  all  the  other  matters  in  dispute, 
at  agreed  to  allow  the  plaintiff  a  part  of  bia 
travelling  expenses  from  Singapore  to  London. 
The  result  was  that  the  court  held  the  plaintifE* 
was  entitled  to  less  than  the  5002.  paid  into  ooart, 
and  the  court  directed  judgment  to  be  entered 
for  the  defendants. 

An  argument  then  took  place  with  reference  to 
the  costs  of  the  action. 

Muir  Mackenzie  {Serutton,  K.O.  with  him)  for 
the  defendants. — The  only  issue  on  which  the 
plaintiff  has  succeeded  is  with  reference  to- 
the  length  of  time  for  which  he  was  entitled 
to  half  pay,  and  the  defendants  ought  to 
be  allowed  all  the  costs  of  the  action. 
Where  the  money  paid  into  court  under 
Order  XXII.,  rr.  1  and  6,  is  more  than  is  foutad  due 
to  the  plaintiff,  but  the  plaintiff  succeeds  o» 
certain  issues  which  go  to  the  whole  cause  ol 
action,  the  defendant  is  entitled  to  the  general 
costs  of  the  action,  but  must  pay  the  costs  of  the 
issues  found  in  favour  of  the  pluntiff : 

Wagftaffe  v.  Beniley,  85  L.  T.  Rep.   744;  (190^ 

1  K.  B.  124  ; 
Wheeltr  v.  United  Telephone  Company,  SO  L.  T. 

Sep.  749  ;  18  Q.  B.  Div.  597 ; 
Dunn  V.  South- Sastem   and    Chatham    Railway 
Company.  88  L.  T.  B«p.  60;  (1903)  1  K.B.  358. 

Bat  here  the  only  issue  on  which  the  pluntiff  has 
succeeded  is  a  question  of  quantum,  which  is  not 
an  issue  going  to  the  whole  cause  of  the  action; 
and  that  principle  does  .  not  apply.  The  only 
defence  to  the  action  was  that  tbe  money  paid  into 
court  was  a  sufBcient  answer  to  the  plMutiflB' 
daim.  That  issue  went  to  the  whole  cause  ot 
action,  and  the  defendants  have  succeeded  on  it. 

MeCaU,  K.O.,  and  P.  Bose-Innee  for  the 
plaintiff. 

Yattoban  Williams,  L.J.— 'The  defendants 
here  have  availed  themselves,  or  have  purported 
to  avail  themselves,  oi  the  provisions  of  rule  6  of 
Order  XXII.  [His  Lordship  then  read  the  rule, 
and  continued :  J  It  turns  out  as  the  result  of  the 
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trial  tbat  the  sum  paid  into  conrt'  is  larger  than 
the  snm  which  the  plaintiff  has  recovered  in  the 
motion,  and  we  have  to  say  what  ia   to  be  done 
eibovit  the  costs.    It   is  said  on    behalf  of    the 
defendants  that  if  they  are  given  their  full  rights 
under  Order  XXII.  they  ought  to  have  the  whole 
costs  of  the  action,  and  ought  not  to  be  ordered 
4)0    pay  the  costs  even  of  the  issues  on    which 
they  have  failed.    They  say  that  the  reason  why 
they  ought  not  to  be  ordered  to  pay  the  costs  of 
the  issues  on  which  they  have  failed,  in  accord- 
ance with  the  decision  in   Wagttaffe  v.   Bentley 
<ubt  sup.)  is  this — that  in  that  case  the  issues  as 
to  which  the  defendants  failed  were  issues  going 
to  the  whole  cause  of  the  action,  and  that  nnder 
those  ciroamstances  it  was  right  that  the  defen- 
dants,  although  they  paid  more  than  sufficient  into 
«ourt,  should  pay  the  costs  of  those  issues  ;    but 
it  is  said  in  the  present  case  that  the  defendants 
have  not  been  defeated  on  any  issue  going  to  the 
whole  cause  of  action,  and  that  under  those  cir- 
cumstances it  was    right  that    the  defendants, 
although  they  had  paid  more  than  sufficient  into 
'Conrt,  shoul  d  have  to  pay  the  costs  of  those  issues ; 
4mt  it  is  said  in  the  present  case  the  defendants 
have  not  been  defeated  on  any  issue  going  to  the 
'Whole  cause  of  action  ;  and  that  under  those  oir* 
<sam8tances  they  have  not  been  defeated  upon  any 
defence,  and  ought  not  to  be  made  to  pay  any 
■costs.    I  see  nothing  in  the  authorities  to  compel 
us  to  come  to  such  a  conclusion.    In  my  opinion, 
:good  sense  would  lead  us  to  the  conclusion,  if  we 
axe  at  large  in  the  matter,  that  the  defendant 
■oompany  ought  to  bear  the  costs  of  any  issue  as 
■to  which  they  have  failed.    In  this  case  it  is  the 
issue  as  to  whether  the  plaintiff  is  entitled  to  six 
months'  or  nine  months'  half-pay.    So  far  from 
there  being  anything  in  the  Judicature  Acts  or 
in  the   rules  to  prevent  us    from    ordering    the 
defendants  to  pay  the  costs,  I  think  that  Order 
LiXy.  shows  the  contrary.    I  will  only  add  that 
I  have  great  doubt  as  to  whether  the  defendant 
«ompajiy  are  entitled  to  the  defence  they  have 
pleaded    as   being  a  defence  sanctioned   by  the 
rules.    Order    XXII.  makes  provision  for    two 
different  things — payment  into  court  admitting 
liability  and  payment  into  court  with  a  denial  of 
liability.    If  a  defendant  pays  money  into  court 
with  an  admission  of  liabiUty,  then  the  plaintiff 
nay  in  respect  of  that  cause  of  action  take  it  out 
at  any  time.    If  the  defendant  pays  in  with  a 
denial  of  liability,  the  money  remains  in  court 
until  the  case  has  been  tried.    What  is  sought  to 
be  done  here  is  to  make  a  payment  on  both  bases, 
which  would  pravent  the  plaintiff  from  taking  out 
anjr  part  of  the  money,  as  he  would  be  entitled  to 
do  ii  the  money  in  respect  of  a  particular  liability 
was  paid  in  with  an  admission  of  liability.    I  can 
find  nothing  in  the  Judicature  Acts  or  in  the 
rules  to  sanction  that.    The  defendants  will  be 
allowed  the  general  costs  of  the  action  ;  but  they 
must  pay    the  coats  of  any  issue  or  issues  on 
wiiich  the  plaintiff  has  succeeded.    The  defend- 
ants will  have  the  costs  for  the  application  of  a 
new  trial. 

Stirling   and    Cozsns-Habdt,    L.JJ.  con- 
curred. 

Solicitors  for  the  plaintiff,  Brandon  and  NiehoU 

Solicitors   for    the    defendants,     Stephen/on, 
Hwwood,  and  Co. 


Wednesday,  June  22,  1904. 

(Before  Yauohan  Williams,  Bomeb,  and 

Cozbns-Hasdt,  L.JJ.) 

Attobitbt-Genebal  v.  Ashton  Gas 

Company,  (a) 

APPEAL  FBOU  THH  CHANCBBT   DIVISION. 

Oas  company — Maximum  rate  of  dividends  fixed 
by  statute— -Inarnie  tax  paid  by  eoTnpany  before 
eaUulating  dividend  —  Payment  of  maximum 
dividend  free  of  income  tax — Income  Tax  Act 
1842  (5  <fe  6  Vict.  c.  35),  ss.  40.  54.  60,  sched.  A, 
No.  III.  (3)— Income  Tax  Act  1853  (16  *  17  Vict. 
e.  34),  «.  40—Ashion  Oas  Act  1877  (40  £  41  Viet, 
c.  clxxxvi.),  ss.  16, 17. 
The  special  Act  of  a  gas  company  provided  thai  the 
profits  of  the  company  to  be  divided  among  the 
shareholders  shouta  not  exceed  10  per  cent,  on  the 
share  capital. 
The  company  paid  the  income  tax  on  its  proJUt 

before  ealeuiotting  the  dividend. 
Held,  that  in  calculating  the  maximum  rate  of 
dividend,  income  tax  thereon  must  be  included  s 
and  the  company  was  not  entitled  to  pay 
dividends  at  the  maximum  rate  free  of  income 
tax. 
Decision  of  Buckley,   J.   (90   L.  T.  Bep.  204)   'X- 

affirmed. 
Action  brought  by  the  Attorney- Goneral  at  the 
relation  of  the  Corporation  of  Ashton-under- 
Lyne,  and  by  that  corporation  (the  corporation 
being  large  consumers  of  the  company's  gas  and 
interested  with  other  consumers  in  tiiB  price  of 
gas  in  the  borough  being  reduced)  for  "  a  declara- 
tion that,  according  to  the  true  construction  of 
the  Ashton  Gas  Acts  1847  (10  &  11  Vict,  c  ooL) 
and  1877  (40  &  41  Yict.  o.  dxxzvi.),  and  in  par- 
ticular of  sects.  16  and  17  of  the  Act  of  1877,  the 
Erofits  divisible  in  any  year  among  the  share- 
olders  of  the  oompany  ought  to  be  calculated  as 
inclusive  and  not  exclusive  of  the  amount  payable 
for  that  year  in  respect  of  income  tax  on  the 
profits  to  oe  divided. ' 

The  oompany  had  for  many  years  paid  divi- 
dends exceeding  the  standard  rate  of  dividends 
to  their  shareholders,  diminishing  the  standard 
price  of  gas  and  increasing  proportionately  the 
standard  rate  of  dividends  as  authorised  by 
sect.  17  of  the  Act  of  1877. 

This  was  done  in  accordance  with  resolutions 
passed  at  the  annual  meetings  of  the  company, 
and  they  distributed  all  such  dividends  to  their 
shareholders  free  of  income  tax. 

The  question  was  whether  the  gas  company 
had,  by  paying  the  income  tax  payable  in  respect 
of  its  dividends,  in  effect  paid  a  higher  dividend 
than  was  lawful  having  regard  to  the  price  from 
time  to  time  charged  for  the  gas. 

The  material  sections  of  the  Ashton  Gas  Act 
1877,  and  of  the  Income  Tax  Act  1844  (5  &  6 
Yict.  o.  35),  are  as  follows : — 
Ashton  Gas  Act  1877,  s.  16  : 
Exoept  aa  in  this  Aot  provided  the  prj&ts  of  the  com- 
pany to  be  divided  among  the  shareholders  in  any  year 
shall  not  exceed  the  rate  of  101.  per  cent,  per  annnm 
(irhioh  rate  is  in  this  Aot  referred  to  aa  the  "standard 
rate  of  dividend  ")  on  the  ordinary  share  capital  or  stock 
of  the  company  anthoriied  by  Parliament  and  paid  np. 
Sect.  17: 
The  standard  prioe  to  be  charged  by  the  oompoay  for 
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fraa  supplied  by  them  shall  be  3«.  Sd.  per  1000  onbio 
feet:  Provided  that  the  oompany  may  inorease  or 
diminish  snoh  standard  prioe  snbjeot  to  a  deoiease  or 
inorease  in  the  standard  rate  of  diTidend  as  defined  by 
this  Act,  to  be  oalonlated  as  follows  :  For  eyery  penny 
ohargfed  in  ezoess  or  in  diminntion  of  soch  standard 
prioe  in  any  year  the  standard  rate  of  dividend  shall  for 
snoh  year  be  reduced  or  increased  by  5«.  in  the  100/. 
per  annum. 

Saots.  18  and  19  provide  that  if  the  "clear 
profits  of  the  undertaking  "  in  any  year  amount 
to  a  larger  sum,  the  ezcesB  may  be  invested  and 
form  an  insurance  fund  or  carried  to  the  credit 
of  divisible  profits  for  the  next  year. 

The  Income  Tax  Act  1842,  s.  40,  provides  that  all 
bodies  politic,  corporate  or  coll^ate,  companies, 
fraternities,  fellowships,  or  societies  of  persons, 
whether  corpmrats  or  not  corporate,  shall  be 
chargeable  with  such  and  the  like  duties  as  any 
person  will  under  or  by  virtue  of  the  Act  he 
chargeable  with,  and  that  their  officers  are  to  do 
all  acts  requisite  for  assessment. 

Sect.  44  provides  that  where  any  treasurer, 
clerk,  or  other  officer  of  any  corporation,  com- 
pany, fraternity,  or  society  shall  be  assessed  in 
respect  of  such  corporation,  he  may  retain  the 
duties  out  of  the  money  coming  to  his  hands,  and 
shall  be  indemnified  against  Ail  payments  made 
in  pursuance  of  the  Act. 

Sect.  54  provides  that  every  snoh  officer  before 
described  of  any  coporation,  &o.,  is  to  prepare  a 
statement  of  the  profits  and  guns  to  be  charged 
on  such  corporation : 

And  snoh  estimate  shall  be  made  on  the  amonnt  of 
the  anntial  profits  and  piins  of  snoh  corporation  ,  .  . 
before  any  dividend  shall  have  been  made  thereof  to 
any  other  persons,  corporations,  or  companies,  having 
any  share,  right,  or  title  in  or  to  snoh  profits  or  gains  ; 
and  all  snoh  otherpersons,  and  corporations,  or  companies, 
shall  allow  ont  of  such  dividends  a  proportionate  dedno- 
tion  in  respect  of  the  dnty  so  charged.    .    .    . 

Sect.  60  provides  that  the  duties  in  sched.  A 
shall  be  assessed  and  charged  under  the  following 
rules :  Sched.  A,  No.  III. : 

The  annual  value  of  the  properties  hereinafter  described 
shall  be  understood  to  be  the  full  amonnt  for  one  year, 
or  the  average  amount  for  one  year,  of  the  profits  received 
therefrom  within  the  respective  times  herein  limited. 
.  .  .  Third — Of  .  .  .  gasworks  .  .  .  from 
or  arising  out  of  any  lands,  tenements,  hereditaments,  or 
heritages,  on  the  profits  of  the  year  preceding.  The 
dnty  in  each  of  the  last  three  rules  to  be  charged  on  the 
person,  corporation,  company,  or  society  of  persons, 
whether  corporate  or  not  corporate,  oanying  on  the 
concern,  or  on  their  respective  agents,  treasurers,  or 
other  officers  having  the  direction  or  management 
thereof,  or  being  in  the  receipt  of  the  profits  thereof, 
and  before  paying,  rendering,  or  distribnting  the 
produce  or  the  value  either  between  the  different 
persons  or  members  of  the  corporation,  oompany,  or 
society  engaged  in  the  conoem,  or  to  the  owner  cd  the 
soil  or  property,  or  to  any  creditor  or  other  person 
whatever  having  a  claim  on  or  out  of  the  said  profits ; 
and  all  such  persons,  corporations,  oompaniea,  and 
societies  respectively  ^all  allow  ont  of  snoh  produce  or 
value  a  proportionate  deduction  of  the  dnty  so  charged, 
and  the  said  charge  shall  be  made  on  the  said  profits 
exclnsively  of  any  lands  used  or  occupied  in  or  about  the 
concern. 

Income  Tax  Act  1853,  s.  40,  provides  that : 

Every  person  who  shall  be  liable  to  the  payment  of 
any  rent,  or  any  yearly  interest  of  money,  or  any 
any  annuity  or  other  annual   payment    .    .    , 


be  entitled  ...  to  dednot  the  amount  of  the  rate 
of  duty  .  .  .  and  .  ,  .  shall  be  acquitted  and 
discharged  of  so  much  money  as  such  deduction  shall 
amonnt  unto  .  .  .  and  the  person  to  whom  snoh 
payment  as  aforesaid  is  made  shall  allow  such  deduo- 
tion,  upon  the  receipt  of  the  residue  of  snoh  money. 

Buckley,  J.  held  that  by  paying  the  maximnin 
rate  of  dividend  free  of  income  tax  the  company 
were  in  efEect  paying  a  higher  rate  of  interest 
than  was  authorised  by  the  Act  and  made  the 
declaration  asked  by  the  plaintiffs,  and  the 
defendants  appealed. 

Saldane  K.O.,  and  Conn  (JT.  TerreU,  K.C.  with 
them)  for  the  appellants. — The  income  tax  is  not  a 
charge  on  the  shareholder,  but  on  the  profits  of  the 
company  themselves.  It  is  paid  out  of  the  profits 
of  the  corporation  before  anything  is  pnt  aside  for 
the  shareholders.  Therefore  nooharge  onthesedivi- 
dends  has  been  paid  by  the  company.  Income  tax  i» 
not  a  charge  on  the  dividends,  but  on  the  profits ; 
the  profits  are  taxed,  not  the  dividends.  The 
dividend  is  what  is  distribated  by  the  oompany. 
It  is  immaterial  that  a  shareholder  mignt  be 
entitled  to  exemption  and  could  get  back  his 
proportion  under  sect.  34  of  the  Finance  Act  1894 ; 
this  tax  has  been  paid  by  the  corporation  and  not 
by  the  shareholder.  This  case  is  within  rale  S 
of  sect  60  of  the  Income  Tax  Act  1842  and  i» 
not  within  sect.  54 : 

QUbertton  v.  Ferguuon,  46  L.  T.  Bep.  10 ;  7  Q.  B. 

Div.  562 ; 
Inoome  Tax  Act  1842,  ss.  40,  44. 

Sects.  18  and  19  of  the  defendants'  Act  of  1877 
show  that  the  "profits"  referred  to  in  8ect.l6  means 
"  clear  profits  " — ^tbat  is,  profits  after  paying  all 
charges — and  inoome  tax  is  one  of  those  charges. 
The  appellants'  contention  is  supported  by 

London  County  Council  v.  Attomgy-Oeneral,  83 
L.  T.  Eep.  605 ;  (1901)  A.  C.  26. 

[VAtrGHAN  Williams  referred  to  Last  v. 
London  Aituranee  Company  (53  L.  T.  Rep.  634 ; 
10  App.  Gas.  438).  Lanckvoerts  K.C.  referred  to 
Michael  and  Will  on  Gas  and  Water,  5th  edit. 
1901,  p.  50.  Note  to  Qaa  Works  Clauses  Acb 
1847  (10  and  11  Vict.  o.  15)  s.  30  :  "The  under- 
takers cannot  pay  income  tax  in  addition  to  th» 
prescribed  rate  of  dividend."]  No  authority  i» 
cited  for  that  proposition. 

Danekwertt,  E.G.  and  B,.  J.  Parker  for  the 
respondents  were  not  called  on. 

YAtTOHAir  Williams,  L.J. — ^I  think  the  judg- 
ment of  Buckley,  J.  is  quite  right.  The  matter 
depends,  as  he  points  out,  upon  sects.  16  and  17 
of  the  Ashton  Gms  Act  1877.  [His  Lordship  then 
read  those  sections,  and  continued  :]  The  whole 
question  that  we  have  to  determine  in  this  case  is 
whether,  in  estimating  what  has  been  paid  as  the 
standard  rate  of  dividend,  the  income  tax  which 
has  been  paid  by  the  company  must  be  included 
as  part  of  that  which  goes  to  make  up  the  10  per 
cent,  standard  rate  of  dividend.  It  really  was  not 
denied  in  argument  that  that  which  has  to  be 
divided  amongst  the  shareholders  is  the  profits  of 
the  company,  and  it  is  not  denied  that  the  income 
tax  is  part  of  the  profits  of  the  company,  and  not 
something  to  be  deducted  before  you  arrive  at 
the  profits.  Buckley,  J.  puts  that  so  plainly  that 
I  cannot  add  anytiiing  to  it.  He  says  this 
(90  L.  T.  Bep.  205) :  "  A  sum  which  is  an  expense 
which  most  be  borne,  whether  profits  are  earned 
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or  not,  most  no  donbt  be  deducted  before  arriviag 
at  profit.    But  a  proportionate  part  of  the  profits 
payable  to  the  Bevenue  is  not  a  deduction  before 
arriving  at,  but  a  part  of,  the  profits  themselves." 
Then  he  says  :  "  I  refer  to  Lord  Blackburn's  judg- 
ment in  Last  ▼.  London  Atsuranee   Corporation 
<62  L.  T.  Rep.  604  ;  10  App.  Gas.  445)."    No  doubt 
it  is  quite  true  to  say  that  if  yon  have  regard  to 
the  provisions  of  the  Finance  Acts  with  reference 
to  income  tax  under  sched.  D,  the  income  tax 
in  a  case  like  this  is  assessed  on  the  profits  of  the 
company  ;  bat  still  the  fact  that  it  is  so,  and  that 
that  is  the  mode  of  collecting  the  income  tax,  in 
no  way  noga.tives  the  proposition  that  the  com- 
pany is  paying  the  income  tax  on  behalf  of  the 
ahareholders  amongst  whom  the  profits,  as  I  have 
pointed  oat,  after  payment  of  income  tax,  are 
distribated.    One  or  two  suggestions  have  been 
made  against  this  conclusion.    Backlev,  J.    has 
pointed  out  that  not  only  was  there  nothing  out- 
side the  provisions  of  the  Act  preventing    the 
company  in  such  a  case  from  deducting  the  rate- 
able proportion  of  the  income  tax  from  the  divi- 
dend  paid  to  each   shareholder,  but  be  goes  on 
to  say  that  sect.  54  of  the  Act  of  1842  makes  a 
positive    provision   to  that    effect.      I   did    not 
nnderstand  counsel  for  the  appellants  to  deny  that 
if   you  take  sect.    54    by  itself    members    who 
are    receiving  the    dividend    are   not    included 
amongst   the    persons    who  are   to    allow    the 
deduction,  and    Buckley,    J.     goes     on,    after 
pointing    that    out,    to    deal    with    the    pro- 
visions  of  sect  60,  the  third   clause   of    which 
was  much  relied  on  by  counsel  here,  and  he  comes 
to  the  conclusion  that  there  is  nothing  in  that 
third  clause  which  is  inconsistent  with  the  appli- 
cation of  sect.  54.    The  argument  relied  on  by 
counsel  for  the  appellants  as  entitling  them  to 
deal  with  sect.  60  as  if  it  created  a  special  code 
distinct  from  the  provisions  in  sect.  54,  was  that 
in  the  enumeration  of  the  persons  who  were  to 
allow  the  deduction  you  had  persons  who  had  no 
in  terest  in  the  profits  of  the  company  whatsoever, 
or  persons  who  might  have  no  interest — that  is  to 
say,  creditors — and  that  you  do  not  find  in  that 
section  words  which  you  fiiid  in  sect.  54,  which  are 
"  persons,  corporations,  or  companies  having  any 
share,  right,  or  title  in  or  to  such  profits  or  gains." 
But  Buckley,  J.  came  to  the  conclusion,  and  I 
agree  with  him,  that  there  is  nothing  in  sect.  60, 
danse  3,  which  is  inconsistent  with  the  applica- 
tion of  sect.  54  to  the  present  case.    Counsel  for 
the  appellants  called  the  two  sections,  54  and  60, 
"indemnity  sections."      I    do    not    think    that 
fleet.  54  is  an  indemnity  section  in  the  same  sense 
that  sect.  60  is.    I  think  sect.  54  does  apply  to  the 
present  case,  and  that  the  shareholders  are  bound 
by  it  to  allow  this  deduction,  and  it  necesearily 
follows  from  that  that  the  income  tax  which  is 
paid  by  the  company  is  income  tax  paid  on  behalf 
of  the  shareholders.    But  even  if  this  were  not  so, 
and  we  did  not  rest  npon  sect.  54  as  showing 
oonolnsively  that  the  income  tax  is  paid  by  the 
company  on  behalf  of  the  shareholders,  and  did 
not  rely  even  on  the  practice  which  the  officers  of 
the  company  follow  who  give  a  certificate  for  the 
shareholder    to  use  when  he  goes  to  ask  for  a 
repayment  of  amounts  paid  by  him  by  way  of 
income  tax,  which  certificate  runs :    "  I  hereby 
certify  that  income  tax  on  the  profits  of  the  com- 
ay  of  which  this  dividend  forms  a  part  has 
or  will  be,  duly  paid  by  me  to  the  proper 


officer  for  the  receipt  of  the  taxes,"  which  seems 
to  me  to  be  as  plainly  as  possible  a  recognition 
that  the  money  is  to  be  paid  on  account  of  the 
shareholders.  As  I  say,  putting  aside  sect.  54  and 
putting  aside  that  practice  of  the  company,  it 
still  remains  that  there  is  nothing  in  the  Act  of 
Parliament  which  prohibits  the  company  from 
treating  the  amount  which  they  paid  on  account 
of  income  tax  as  paid  on  behalf  of  the  share~ 
holders.  Under  those  oircumstanels  it  seems  to 
me  that  by  the  general  rule  of  law  one  ought  so  to 
treat  these  payments.  The  dividends  are  dividends 
out  of  the  profits,  the  sums  paid  for  income  tax 
are  part  of  those  profits,  and  it  seems  to  me  that 
apart  therefore  from  any  special  provision  in  the 
special  Act,  and  apart  from  any  practice  which 
may  have  existed,  that  if  this  came  up  as  a  new 
question  immediately  after  the  Act  of  Parliament 
had  been  passed,  we  should  equally  have  been 
justified  in  coming  to  the  conclusion  that  the 
income  tax  was  paid  on  behalf  of  the  shareholders 
oat  of  the  profits.  Under  those  circumstances 
I  think  that  if  the  dividend  is  paid  up  to 
the  full  standard  rate  of  10  per  cent,  free  of- 
inoome  tax,  the  shareholders  would  be  receiv- 
ing more  than  the  standard  rate.  1  think,  there- 
fore, this  appeal  fails,  and  ought  to  be  dismissed 
with  costs. 

BoHEB,  L.J. — I  agree  with  what  my  Lord  has 
said,  and  with  the  judgment  of  Buckley,  J.,  and 
will  only  add  a  very  few  words.  The  case  appears 
to  me  to  be  a  reasonably  clear  one  on  principle. 
If  such  a  company  as  we  have  to  deal  with  pays 
income  tax  on  its  profits,  that  income  tax,  as  has 
been  pointed  out,  is  payable  out  of  the  profits, 
and  is  part  of  the  pronts,  and  if  the  profits  after 
deducting  the  income  tax  have  subsequently  to  be 
distributed  amongst  the  members  of  the  company, 
that  income  tax  is  not  payable  again  by  those 
members  so  far  as  they  receive  their  share  of  the 
profits  because  the  income  tax  is  to  be  taken  as 
having  been  paid  out  of  their  profits  and  on  their 
behalf.  If  for  example  a  company  such  as  this 
had  preference  shai-eholders  as  well  as  ordinary 
shareholders,  and  the  preference  shareholders 
were  only  entitled  to  receive  out  of  the  profits  a 
fixed  sum — say  5  per  cent.,  then  when  income 
tax  is  paid  by  the  company  out  of  its  profits  it 
must  be  treated  in  respect  of  so  much  of  the  profits 
as  is  going  to  the  pr^erence  shareholders  on  the 
footing  that  the  company  has  paid  their  income 
tax  in  respect  of  their  5  per  cent. ;  and  according 
to  my  mind  it  is  clear  on  principle  in  such  a  case 
that  the  preference  shareholders  would  have  to 
have  deducted  from  the  dividend  warrants  payable 
to  them  the  income  tax  on  the  5  per  cent  which 
had  been  previously  paid  on  their  behalf  by  the 
company;  and  the  same  principle  of  course 
applies  to  the  shareholders  in  the  present  case 
who  are  restricted  by  the  provision  of  the  Act  so 
that  they  are  only  to  share  a  limited  amount  of 
the  profits.  Sect.  16  of  the  Special  Act  in  this 
case  makes  perfectly  clear  what  I  should  other- 
wise have  gathered  even  without  that  section 
that,  after  M,  what  the  members  of  the  company 
in  respect  of  their  maximum  dividend  are  to 
receive  is  clearly  so  much  of  the  profits  of  the 
company.  Sect.  16  says  that  "  the  profits  of  the 
company  to  be  divided  amongst  the  shareholders 
in  any  year  shall  not  exceed  a  rate  of  ]  0  per  cent, 
per  annum  "  and  so  forth.  That  shows  that  what 
the  shareholders  have  to  receive  is,  in  any  point  ot 
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view,  profits.  Oa  those  profits  which  they  reoeive 
the  snareholders  would  themselTes  hare  had  to 
pay  income  tax  directly  if  it  bad  not  been 
paid  by  the  company.  As  a  matter  of  fact  the 
income  tax  had  been  paid  by  the  company,  and 
therefore  in  that  respect  the  shareholders  are 
free  from  the  obligation  of  paying  the  income 
tax  beoanae  they  have  already  received  a  portion 
of  their  profits  by  reason  of  the  payment  of  the 
income  tax  in  respect  of  those  profits  by  the 
company  generally.  It  appears  to  me  that  that 
simple  view  really  decides  this  qnestion,  and  I 
am  dearly  of  opinion  that  the  appeal  entirely 
fails. 

CozbnsHabdt,  L.J.— I  am  of  the  same 
opinion.  I  so  entirely  agree  with  every  word  of 
the  judgment  of  Buckley,  J.,  as  well  as  what  has 
fallen  from  my  Lord  and  Homer,  L. J.,  that  I  do 
not  think  I  onght  to  add  anything  on  my  own 
behalf. 

Solicitors  for  the  plaintiffs,  Bharpe,  Parker, 
Pritehardt,  Barham,  and  Lawford,  agents  for 
F.  W.  Bromley,  Ashton-nnder-Lyne. 

Solicitors  for  the  defendants,  Burgesi,  Cosene, 
and  Co.,  agents  for  Arthur  Buokley,  Manchester. 


Thursday,  June  23, 1904. 

(Before  Yauohak  Williams,  Bomik,  and 
CozbnsHasdt,  L.JJ.) 

Be  Allbm  ahd  Dbiscoll's  Contbact.  (a) 

APPBAL  FBOM  THB  OHANCBBT  DIVISION. 

Vendor  and  purchater — Paving  expeneet — Work 
done  by  loeal  authority — Charge  on  frontagers' 
premiiet — Date  from  which  charge  takes  effect— 
Outgoings— Public  Health  Act  1875  (38  <£  39 
Viet.  e.  55),  m.  150,  257. 

The  expenses  incurred  by  a  local  authority  for 
paving  and  other  works  emeeuted  by  them  under 
sect.  150  of  the  Public  Health  Act  1875  first 
become  "  a  charge  on  the  premises  in  respect  of 
whidi  they  were  incurred  "  within  the  meaning 
of  sect.  257  from  the  date  of  the  completion  of 
the  works. 

Decision  of  Byrne,  J.  (90  L.  T.  Bep.  637 ;  (1904) 
*        1  Ch.  493)  affirmed. 

Tnbbs  V.  Wynne  (1897)  1  Q.  B.  74)  distinguished. 

Per  Bomer  L.J. :  The  case  of  Bie  Higbett  and 

A,         Bird's  Contract  (87  L.  T.  Bep.  697  ;  (1903)  1  Ch. 

'  287)  was  decided  on  the  (assumption  that  the 

vendor  was  in  the  same  position  cu  if  he  had 

expressly  agreed  to  make  a  good  title. 

Thb  question  to  be  decided  in  this  case  was  the 
date  at  which  expenses  incurred  by  a  local 
authority  under  sect.  150  of  the  Public  Health 
Act  1875  for  paving  and  other  works  become 
under  sect.  257  "a  charge  on  the  premises  in 
respect  of  which  they  were  incurred." 

By  an  order  made  in  the  action  ot  AUen  r. 
Driseoll,  dated  the  22nd  July  1903,  the  defendants 
were  ordered  to  pay  to  the  plaintiffs  on  or  before 
the  29th  Sept.  the  sum  of  44402.  in  settlement  of 
the  purchase  money  and  interest  due  in  respect 
of  eleven  leasehold  houses  in  Busthall-avenue, 
Acton,  the  plaintiffs  by  their  counsel  undertaking 
to  make  a  good  title  to  the  said  leasehold  houses 
and  to  assign  the  same  to  the  defendants,  the 

(a)  Baported  by  W.  0.  Bus,  Bw).,  Bmliter-kt-Law. 


defendants  by  their  counsel  undertaking  to 
accept  the  leasehold  houses  so  assigned  in  their 
present  condition;  and  the  plaintiffs  were  to 
rec(>iTe  the  rents  and  pay  the  outgoings  in  respect 
thereof  up  to  the  29th  Sept.  1903. 

In  Feb.  1903  the  Aoton  Urban  District  Gonnoil 
served  the  vendors  with  notices  under  sect.  150 
of  the  Public  Health  Act  1875  to  pave  and  make 
up  the  roadway  in  front  of  the  eleven  houses. 

Default  having  been  made  in  complying  wit& 
these  notices,  on  the  13th  July  1903  the  council 
entered  into  an  agreement  with  a  contractor  for 
the  execution  of  the  works  specified  in  the 
notices. 

The  work  was  only  partly  completed  on  tho' 
29th  Sept  1903,  and  a  question  arose  between  the 
vendors  and  purchasers  as  to  which  ot  them  onght 
to  pay  the  expenses  of  the  work. 

A  summons  under  the  Vendor  and  Purchaser 
Act  1874  was  taken  out  by  the  purchasers  to  have 
the  question  determined,  and  Byrne,  J.  held  thai; 
under  sect  257  the  expenses  did  not  become  a. 
charge  on  the  property  until  the  date  of  the  com- 
pletion of  the  works,  and  therefore  the  pur- 
chasers must  pay  the  expenses,  and  the  pnrohaser» 
appealed. 

W.  H.  Cotsens-Hardy  for  the  appellants. — By 
sect.  257  of  the  Public  Health  Act  1875  thea» 
expenses  became  a  charge  on  the  property  either 
when  the  contract  was  entered  into,  that  was  the 
7th  July  1903,  when  the  expenses  were  "  incurred  "' 
by  the  council  and  they  became  liable  to  pay  them» 
or,  at  any  rate,  as  to  each  completed  piece  of  th» 
work  as  soon  as  it  was  completed  : 

Tottenham  Loeal  Board  of  htaUh  T.  BoveeU,  Z&- 

L.  T.  Bep.  887 ;  15  Cb.  Div.  378,  392 : 
Watt  Ham  Corporation  v.  Grant,  60  L.  T.  Bep.  17 ;. 

40  Ch.  Div.  335 ; 
Be  Bettesworth  and  Richer,  58   L.    T.  Bep.  796 ;: 
37  Ch.  Div.  535. 
The  case  of  Stock  v.  Meakin  (82  L.  T.  Bep.  248;. 
(1900)     1    Ch.    683)  was  a    decision    under  the 
Private   Street  Works  Act    1892,  in  which  the' 
language  is  different.    A  charge   arose  imme- 
diately any  money  was  paid  under  the  contract : 
Be  Bighett  and  Bird's  Contract,  87  L.  T.  Btp.  697; 
(1903)  1  Ch.  287. 

Besides,  the  vendors  have  not  complied  with  the 
order  of  the  22nd  July  1903,  for  they  have  not 
shown  a  good  title  to  the  property,  as  at  the  date 
fixed  for  completion  there  was  an  inchoate  liability 
which  might  become  a  charge  : 

Re  Highett  and  Bird's  Contract  (ubt  sup.). 
Besides,  this    inchoate    liability   was  an    "out- 
going," which,  under  the  order  of  the  22nd  Jnly 
1903,  the  vendors  were  liable  to  pay  .- 

Tubbs  V.  Wynne,  (1897)  1  Q.  B.  74. 
[CozBNS  -  Habdt,   L  J.   referred    to  Be    Boor 
(60  L.  T.  Bep.  412  ;  40  Ch.  Div.  572).] 

Norton,  E.G.  and  Ashton  Cross,  tor  the  vendora, 
were  not  called  on. 

Vatjohan  Williams,  L.J. — The  question  in 
this  case  is  at  what  date  did  the  expenses  incurred 
by  the  local  authority  under  sect.  150  of  the  Publio 
Health  Act  1875,  in  the  execution  of  paving  and 
other  works,  first  become  a  charge  on  the  premises- 
in  respect  of  which  they  were  incurred  within  th^ 
meaning  of  sect.  257  P  There  are  other  points  of 
the  case,  but  I  will  deal  with  those  later.  Byrne,  J. 
held  that  this  expense  first  became  a  charge  from 
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the  date  of  the  oompletion  of  the  works,  and  it  is 
contended  that  apon  the  oases  that  decision  is 
wrong.  Now  the  date  which  was  fixed  for  com- 
pletion in  this  contract  of  sale  was  the  29th  Sept. 
1903,  and  in  Feb.  of  the  same  year  a  notice  under 
sect.  50  of  the  Public  Health  Act  1875,  to  pare 
■  and  make  np  the  roadway  in  front  of  the  houses 
was  served  upon  the  vendors  by  the  Acton  Urban 
;  District  Oouncil,  and  default  having  been  made  in 
( complying  with  this  notice,  the  council,  on  the 
.  7th  July  1903,  entered  into  an  agreement  with  a 
contractor  for  the  execution  of  the  works  specified 
in  the  notice.  The  whole  of  the  works  specified 
in  the  notice  were  not  completed  by  the  29th  Sept. 
— that  is,  were  not  completed  by  the  date  fixed 
for  the  oompletion  of  the  purchase.  That  date  is 
imiportant  also,  because  it  was  the  date  up  to 
which  the  plaintifFs,  the  vendors  of  the  property, 
were  to  receive  the  rents  and  to  pay  the  out- 
goings. Now  it  is  common  ground  here  that  the 
works  comprised  in  the  notice  had  not  been  com- 
pleted at  the  time  when  the  time  for  oompletion 
of  the  contract  had  arrived.  If  the  rule  is  that 
the  charge  tinder  sect.  257  of  the  Act  of  1875  does 
not  arise  nntil  the  completion  of  those  works, 
then,  apart  from  any  question  which  was  raised 
as  to  the  meaning  of  the  word  "  outgoings "  in 
the  order  of  the  22nd  July  1903,  it  is  plain  that 
the  Tenders  are  not  liable  to  bear  these  expenses, 
but  the  purchaser  must  bear  them.  I  do  not 
propose  to  go  at  length  into  the  oases  upon  this 
point.  It  is  snfKoient  to  say  that  I  agree  with  the 
judgment  of  Byrne,  J.,  not  only  that  it  was  laid 
down  in  Stock  v.  Meakin  {ubi  vup.)  that  the  date 
when  the  charge  arises  is  the  date  of  the  completion 
of  the  works,  but  I  agree  with  him  further,  that 
there  are  a  series  of  cases,  beginning  with  Totten- 
ham Board  of  Health  t.  Bowell  {ubi  »itpj,  and 
ending  with  Surtee*  v.  Woodhotue  (S8  L.  T.  Bep. 
407;  (1903)  1  E.  B.  396),  in  which  the  same  thing 
is  laid  down.  Mr.  Gozens-Hardy  has  said,  and  I 
think  to  a  certain  extent  he  was  right,  that  the 
exact  point  as  to  the  date  at  which  the  charge 
becomes  effective  did  not  expressly  arise  in  any 
one  of  these  cases.  But  it  seems  to  me  that  in 
each  of  these  cases,  and  certainly  in  Stock  v. 
Medkin,  it  was  essential  to  that  which  the  court 
had  to  determine  to  ascertain  this  date.  In 
Stock  ▼.  Meakin  the  suggestion  was  that  the 
charge  did  not  arise  until  the  issue  of  what  was 
called  in  the  particular  Act  of  Parliament  in 
question  the  "final  apportionment"  of  the  ex- 
penses among  the  owners.  It  was  held  that  that 
was  not  so,  and  that  the  charge  arose  at  an  earlier 
period.  What  was  that  earlier  period  ?  It  was 
as  stated  in  the  Court  of  Appeal,  that  the  charge 
arose  apon  the  completion  of  the  works.  We 
are  boond  by  that  decision,  and  I  think  the 
decision  was  quite  right.  Mr.  Oozens-Hardy  has 
BUggeeted  to  us  that  when  such  a  notice  to  pave 
has  been  given,  and  that  notice  has  not  been 
complied  with,  and  the  local  authority  in  the 
exercise  of  their  statutory  powers  have  entered 
into  a  contract  for  the  execution  of  those  works 
(which  they  are,  under  the  statute,  entitled  to  do 
in  case  the  owner  of  the  property  upon  whom  the 
notice  has  been  served  does  not  avail  himself  of 
the  opportunity  given  to  him  to  do  those  works 
himself],  the  charge  arises  from  the  moment  that 
contract  is  entered  into  by  the  local  authority 
with  the  contractor  for  the  execution  of  the  works. 
But  I  think  there  is  great  difficulty  in  the  way  of 


such  a  construction.  If  for  any  reason  the  coo- 
tractor  could  not  perform  this  contract,  and  some- 
one else  was  employed  to  do  it  (it  may  be  at  much 
larger  expense),  it  would  be  impossible  I  think  to 
work  out  the  provisions  of  the  Act  of  1875  as  to 
the  creation  of  a  charge  if  it  arose  at  the  date 
the  local  authority  entered  into  the  contract,  or 
if  the  charge  arose  as  each  portion  of  the  work 
was  done ;  in  other  words,  as  each  brick  was  de- 
livered on  the  ground  or  used  to  make  a  wall. 
It  seems  to  me  quite  impossible  that  the  legisla- 
ture could  have  intended  such  a  state  of  things. 
The  only  practical  way  of  working  out  the  pro- 
visions of  the  Act  is  to  say  that  the  charge  arises 
on  the  oompletion  of  the  works.  Two  other  points 
were  raised.  It  was  said  that  here  tiie  vendors 
have  under  this  contract  undertaken  to  convey 
free  from  incumbrances  aud  to  make  a  good  title ; 
and  that  they  could  not  do  so  unless  they  had 
cleared  oS  this  incumbrance,  and  it  is  said  that 
there  was  an  inchoate  incumbrance  by  reason  of 
the  notice  not  having  been  complied  with.  I  do 
not  agree.  I  think  that  the  object  of  the  notice 
is  to  give  the  owner  an  opportunity  to  do  th» 
work  himself,  and  if  he  does  not  do  it  in  a  limited 
time,  then  that  the  local  authority  are  empowered 
to  do  it.  I  think  that  there  is  no  incumbrance 
nntil  the  completion  of  the  works.  Then,  as  a 
last  point,  it  is  said  that  these  expenses  were  an 
"  outgoing  "  which  the  vendors  were  bound  to  pay^ 
because  there  was  an  inchoate  liability  from  the- 
moment  of  the  service  of  the  notice  to  do  these- 
paving  works.  In  my  opinion,  there  was  no 
liability  inchoate  or  otherwise  until  the  local 
authority  had  completed  the  works.  I  wish  to- 
add  a  word  with  reference  to  Tabb$  v.  Wynne 
{ubi  tup.)  and  Re  Boor  {ubi  lup.),  which  were 
cited  as  authorities  for  the  proposition  that,  after 
the  service  of  the  notice  by  the  local  anthorit^^ 
there  was  such  an  inchoate  liability  as  would 
throw  on  the  vendors  the  obligation  of  discharg- 
ing the  property  from  the  expenses  of  the  works 
as  beinfir  <ui  "  outgoing."  Those  cases  appear  to 
me  to  show  plainly  the  distinction  between  a  case^ 
in  which  an  order  has  been  made  by  a  magistrate 
to  do  certain  works  and  default  is  made  in  doing 
them  and  a  case  like  the  present,  in  which  there 
has  been  only  a  default  in  complying  with  » 
notice  served  on  an  owner  giving  him  an  oppor- 
tunity of  doing  certain  works  nimself .  In  the 
former  case  it  may  well  be  said  that  the  expenses 
of  the  works  became  a  liability  from  the  date  of 
the  magistrate's  order,  and  therefore  an  "  out- 
going "  which  a  vendor  would  be  bound  to  dis- 
charge if  the  order  was  made  before  the  date 
fixed  for  the  oompletion  of  a  contract  for  sale. 
Therefore  I  am  of  opinion  that  Byrne,  J.  was 
quite  right,  and  that  this  appeal  must  be  dismissed 
with  cos1». 

B.OHKB,  L.J. — I  agree  with  all  that  my  Lord 
has  said,  and  what  was  said  by  Byrne,  J.  in  the 
court  below,  and  they  ,  have  dealt  so  fully  with 
every  part  of  this  case  that  I  do  not  wish  to  add 
anything  to  what  they  have  said.  Bat  in  the 
course  of  the  argument.  Re  Highett  and  Bvrd'^ 
Contract  (ubt  sup.)  was  referred  to,  and  as  I  was 
a  party  to  the  decision  of  that  case  in  the  Court- 
of  Appeal,  I  wish  to  say  a  few  words  about  it.  The 
vendor's  counsel  in  that  case  did  not  call  oar 
attention  to  the  precise  terms  of  the  contract  of 
sale,  and  certainiV  did  not  call  the  attention  of 
the  court  to  the  fact  that  in  that  contract  itself 
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tiiere  was  no  express  a(;reement  by  the  Tondor  to 
show  a  good  title,  and  so  far  as  the  coart  was 
ooncemed  (I  can  say  certainly  for  myself)  the 
arguments  proceeded  on  the  assamptioa  that  the 
vendor  was  in  the  same  position  as  it  he  had 
expressly  agreed  to  make  a  good  title.  The  case 
was  decided  on  that  footing,  and  mnst  be  taken 
only  as  an  authority  in  cases  where  there  is  such 
an  express  contract,  and  is  not  to  be  taken  as  an 
anthority  in  a  case  where  there  is  an  absence  of 
an  express  contract  by  the  vendor  to  make  a  eood 
title. 

Cozin8-Ha.bot,  L.J.— I  agree.  It  seems  to  me 
that  Block  v.  Meakin  (ubi  tup.)  does  really  decide 
4his  point,  for,  although  it  is  true  that  that  case 
r«fose  under  the  Private  Street  Works  Act  of 
1892,  the  judgment  proceeded  upon  the  basis  that 
■a  charge  created  under  that  Act  was  similar  to 
a  charge  under  the  Act  of  1875.  The  Court  of 
Appeal,  in  giving  jadgmeat  there,  said  that  it 
became  necessary  to  consider  from  what  date  the 
charge  took  effect,  and  the  decision  was  that 
the  charge  became  effective  only  aa  from  the 
date  of  the  completion  of  the  works.  I  think  the 
principle  is  this,  that  under  sect.  150  of  the  Pablic 
Healtn  Act  an  option  i«  given  to  the  owner  or 
occupier,  either  do  the  work  yourself  or  the 
local  authority  will  do  it.  There  is  nothing  wrong 
in  the  owner  or  occupier  not  doing  the  work.  If 
he  does  not  do  it,  the  local  anthority  may  do  it ; 
*ad  when  the  work  is  completed  a  charge  on  the 
property  for  the  expenses  for  the  first  time  arises. 
Tubbs  V.  Wynne  (ubi  $up.)  is  distingnishable  from 
the  present  case,  for  in  that  case  there  was  a 
breach  of  a  positive  order  by  a  magistrate  that 
-certain  works  should  be  done  an  t£e  premises. 
There  was  nothing  of  the  kind  in  the  present  case, 
.And  it  is  impossible  to  suggest  that  these  expenses 
-were  "  outgoings  "  which  the  vendors  were  bound 
to  pay  onder  the  order  of  the  22nd  July  1903. 

Solicitor  for  the  appellants,  T.  Blanco  White. 

Solicitors  for  the  respondents,  Taylor,WiUeoeki, 
and  Lemon. 


Friday,  July  8, 1904. 

(Before  Yattohi.k  WiLLiiLHS,  BoaiEB,  and 
Oozbns.Ha.kdy,  L.JJ.} 

McGbTTTHEB  «.    FiTCHBB.   (a) 
APPEAL  FBOM  THE  CHANCEBY  DITI8IOK. 

Sale  of  good* — Condition*  as  to  resale  printed  on 
box  containing  good*— Notice — Bight  to  dts- 
regard  eonditum*. 

M.  manufactured  certain  goods  and  sold  them  in 
boxes,  on  the  inside  of  the  lids  of  which  certain 
printed  eonditiotis  were  fixed  providing  that  they 
should  not  be  retailed  at  less  than  a  certain 
price,  and  should  not  be  resold  except  subject 
to  those  conditions  as  a  term  of  sale,  and  also 
that  the  acceptance  of  the  goods  by  any  purchaser 
would  be  deemed  to  be  an  aeknoioledgment  that 
they  were  sold  to  him  on  those  conditions  and 
that  he  agreed  with  the  vendors  as  agents  of  M. 
to  be  bound  by  them. 

P.  purchased  some  of  the  goods  from  one  of  M.'t 
factors  and,  M.  alleged,  was  selling  them  at  le** 
than  the  specified  price. 

Held,  that  P.  had  entered  into  no  contract  with  M., 
and  that  in  the  absence  of  a  contract  such  a 

(a)  Baportsd  by  W.  0.  Bus,  Esq.,  BMii«t<r«t-L»w. 


condition  did  not  run  with  the  goods  and  could 
not  be  imposed  on  a  purchaser,  even  though  he 
bought  wUh  notice  of  the  condition,  and  M.  hoi 
no  cause  of  action  against  P. 

Decision  of  Farioell,  J.  reversed. 

Taddy  and  Go.  v.  Sterions  and  Go.  (89  L.  T.Bep.  •* 
628;  (1901;  1  Ch.Soi)  approved. 

The  plaintiffs  were  rubber  manufacturers 
carrying  on  business  at  Preston  as  the  Palatine 
Rubber  Gompany,  and  alleged  in  their  statement 
of  claim  that  they  were  the  eole  manuf  actnrt'rs  of 
the  "Palatine  Revolving  Rubber  Heel  Pad" 
nnder  a  licence  from  a  Mr.  Roberts,  who  was  the 
owner  of  the  Wood-Milne  patent  for  the  article, 
and  that  their  revolving  heel  pads  were  well 
known  in  the  trade  and  had  a  considerable  sale. 

The  action  was  brought  claiming  an  injunc- 
tion to  restrain  the  defendant,  who  was  a  boot  and 
shoe  retailer  at  Brixton,  his  agents,  servants,  and 
workmen,  from  selling  revolving  rubber  heel  pads 
manufactured  by  the  plaintifFs,  and  purchased  by 
him,  at  a  less  price  than  lOd.  a  pair  for  ladies' 
heels  and  It.  a  pair  for  gentlemen's  beels,  or 
indirectly  by  returning  to  the  purchasers  part  of 
the  purchase  money,  contrary  to  the  terms  and 
conditions  of  the  contract  or  contracts  under 
which  the  plaintiffs  alleged  the  heel  pads  were 
purchased  by  the  defendant ;  and  damages. 

The  plaintiffs  alleged  in  their  statement  of 
claim  (par.  4)  that  they  sold  their  revolving  heel 
pads  on  the  following  conditions  : 

These  revolting  heel  p^da,  whether  boaght  direoUy 
from  na  or  from  any  dealer,  are  sold  on  the  ezpren 
agreement  that  the  same  shall  not  be  retailed  at  Isii 
than  the  following  prises — viz.,  ladiea',  lOd.  per  pair ; 
gentlemen's,  1(.  per  pair — and  shall  not  be  resold  except 
anbjeot  to  these  oonditiona  as  a  term  of  the  aale.  The 
acoeptanoe  of  the  goods  hj  any  pnrohaser  will  be  deemed 
to  be  an  adknowledgment  that  they  are  sold  to  him  on 
these  oonditions,  and  on  these  oonditiona  only,  and  that 
he  agrees  with  the  vendors  (aa  onr  agents  in  tiiis  respeot) 
to  be  bound  by  the  game.  These  revolving  heel  pads  are 
anpplied  to  a  dealer  on  the  above  ezpresB  agreement,  and 
also  on  the  additional  terma  that  these  oonditiona  ahall 
remain  attaohed  to  every  package  Bold  wholesale,  and 
ahall  form  part  of  the  terma  npon  which  anoh  dealer 
resella  every  anoh  package.  If  tiiese  conditions  are  not 
agreed  to,  the  goods  most  be  retomad  at  onoe  to  the 
vendor. 

Pars.  5  and  6  were  as  follows : 

5.  The  plaintifts'  oanrae  of  bndneaa  in  the  sale  and 
disposal  of  their  aaid  revolving  heel  pads  has  alwaya 
bsMi,  and  atill  is,  to  paok  them  in  boxes,  and  on  the 
inside  of  the  lid  of  each  box  are  printed  in  large  type 
the  said  oonditions  ot  sale  npon  which  the  said  revolving 
heel  pads  are  sold. 

6.  The  plaintiffa  dispose  of  considerable  quantities  of 
these  aaid  revolving  heel  pads  to  factors  in  London  and 
elaewhete,  for  reaale  by  them.  AU  of  each  revolving 
heel  pads  are  packed  in  boxes,  with  the  said  oonditions 
of  aale  printed  an  aforesaid. 

The  plaintiffs  further  alleged  that  the  defen- 
dant purchased  from  Gharlea  Howes,  one  ot  the 
Elaintiffs'  factors,  some  of  the  plaintiffs'  revolving 
eel  pads  and  was  orally  informed  by  Howes  <tt 
the  above  condition  npon  which  they  were  sold  to 
the  defendant  and  accepted  by  him;  and  that 
notwithstanding  this  the  defendant  had  resold 
the  pads  at  prices  below  those  mentioned  in  the 
concutions,  and  threatened  and  intended  to 
continue  to  do  so. 
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The  defendant  did  not  deny  that  he  had  sold 
some  of  the  pads  at  loirer  prices  than  those 
mentioned  in  the  conditions,  bat  alleged  that 
when  he  pnrchased  them  he  was  not  informed  by 
Howes  of  the  conditions  upon  which  thev  were 
sold  and  had  no  notice  of  them.  He  did  not 
admit  that  the  conditions  were  binding  on  him, 
or  that  he  had  entered  into  any  agreement  with 
the  plaintiffs  regulating  the  price  at  which  he 
might  sell  the  pads.  He  also  contended  that  the 
conditions  were  illegal  and  void  as  being  in 
restnunt  of  trade. 

On  the  30bh  Jan.  1904  Farwell,  J.  granted  the 
injunction  claimed  by  the  plaintiffs  daring  the 
continaance  of  the  patent,  and  the  defendant 
appealed. 

.Bramioell  Davis,  K.G.  and  W.  M.  Caine  for  the 
appellant. — The  jadgment  is  wrong.  It  is  based 
on  an  infringement  of  a  patent,  bat  the  action 
is  based  on  breach  of  contract.  There  is  no 
evidence  of  any  agreement  by  the  defendant  to 
observe  these  conditions,  and  sach  conditions  in 
the  absence  of  a  contract  cannot  be  attached  to 
goods  so  as  to  bind  purchasers  with  notice : 

Taddy  and  Co.  v.  Sterioiu  and  Co.,  89  L.  T.  Bep. 
628;  (1901)  1  Ch.  354. 

MeCall,  K.G.  and  T.E.  Mansfield  for  the  respon- 
dents.— The  evidence  shows  that  the  defeadanc 
bought  these  goods  with  notice  of  the  conditions, 
and  he  is  bound  by  them.  It  is  an  action  for 
breach  of  an  agreement  in  respect  of  a  patented 
article,  and  to  prevent  the  article  being  sold 
during  the  continaance  of  the  patent  in  such  a 
way  as  to  interfere  with  the  rights  of  the 
patentees.    They  referred  to : 

Ineandeseant  Oat  Light  Company  v.  Cantelo,  12 
B.  P.  C.  262. 

Vauohan  Williams,  L.J. — ^In  my  judgment 
this  is  in  substance  and  in  form  an  action  for 
breach  of  contract,  and  I  do  not  suppose  that 
anybody  will  deny  the  authority  of  Price  v. 
Eatton  (4  B.  &  Ad.  433),  in  which  it  was  decided 
that  an  action  for  breach  of  contract  must  be 
brought  by  the  person  from  whom  the  considera- 
tion moved;  and  that  was  confirmed  in  Tieeddle 
V.  Atkinson  (4  L.  T.  Bep.  468 ;  4  B.  &  S.  393). 
Counsel  for  the  plaintiffs  admit  very  properly 
and  frankly  that  if  an  antion  were  brouzht  for 
the  price  of  these  heels  it  could  only  be  brought 
by  Howes,  but  they  say  that  under  the  circum- 
stances the  licensees  from  Mr.  Boberts,  the  owner 
of  the  Palatine  Patent  Revolving  Rubber  Heel 
Pad,  who  are  the  plaintiffs  in  this  action,  are 
entiUed  to  sue  the  defendant  for  breach  of  con- 
tract. I  cannot  assent  to  any  sach  proposition. 
They  say  that  the  defendant  may  be  sned  for  the 
breach  of  the  conditions  becanse  he  bought  with 
notice  of  them.  I  entirely  deny  that,  even  if  the 
defendant  did  buy  with  notice  of  the  conditions 
that  woald  give  any  rights  to  persons  who  were 
not  parties  to  the  bargain.  It  was  attempted  to 
say  something  of  that  sort  in  Taddy  and  Co.  v. 
SterUms  and  Co.  (ubi  sup.).  The  headnote  to 
that  case  in  the  Law  Reports  is  this :  "  T.  and  Go. 
mannfacturers  of  tobacco,  sold  packet  tobaccos 
sabjeot  to  printed  terms  and  conditions  fixing  a 
minimum  price  below  which  they  were  nbt  to  be 
sold,  and  containing  the  following  proviso: 
'  Acceptance  of  the  goods  will  be  deemed  a  con- 
tract oetween  the  purchaser  and  T.  and  Go.  that 
he  will  observe  these  stipnlations ' " — a   much 


stronger  case,  be  it  observed,  than  the  present 
— " '  In  the  case  of  a  purchase  by  a  retail  dealer 
through  a  wholesale  dealer  the  latter  shall  be 
deemed  to  be  the  agent  of  T.  and  Co.'  T.  and  Go. 
sold  to  N.,  who  re-sold  for  his  own  profit  to 
S.  and  Co.  S.  and  Go.  had  notice  of  the  condi< 
tions,  but  sold  to  the  public  at  a  price  below  the 
stiptdated  minimum  : — Held,  that  there  was  no 
contract  between  T.  and  Go.  and  S.  and  Go. 
which  T.  and  Co.  could  enforce,  and  that  condi- 
tions cannot  be  attached  to  goods  so  as  to  bind 
all  purchasers  with  notice."  One  only  has  to 
look  at  the  fifth  paragraph  of  the  statement  of 
claim  to  see  that  the  pleader  meant  to  affirm  just 
the  contrary  of  the  decision  of  Swinfen  Eady,  J. 
in  that  case.  That  paragraph  really  contains  the^ 
gist  of  the  action.  It  claims  that  under  the  cir- 
cumstances, beoanse  the  defendant  had  notice  of 
the  conditions,  although  he  entered  into  no  contraot- 
whatsoever  direcUy  or  indirectly  with  the  plain- 
tiffs, the  plaintiffs  ooald  sue  him  for  the  breach 
of  the  conditions.  All  I  con  say  is  that  I  do  not- 
agree,  and  I  think  that  the  decision  of  Swinfen 
Eady,  J.  was  perfectly  right.  He  said  that  the 
plaintiffs  contended  that  the  goods  were  sold 
subject  to  certain  conditions,  and  that  even  if 
Netten  or  anyone  else  had  purported  to  sell  themi 
free  from  the  conditions,  Sterious  and  Co.,  having 
notice  of  the  conditions,  could  not  sell  the  goods 
except  according  to  the  conditions,  and  the  plain- 
tiffs were  entitiM  to  restrain  them  from  doing  so, 
but  with  regard  to  this  last  contention  there  was  - 
a  short  answer.  Conditions  of  this  kind  did  not 
ran  with  goods,  and  could  not  be  imposed  upon 
them.  Subsequent  purchasers,  therefore,  did  not  - 
take  subject  to  any  conditions  which  the  court 
oould  enforce.  If  there  was  a  breach  of  contract 
the  plaintiffs  could,  no  doubt,  sue.  The  question  re- 
mained, therefore,  whether  there  was  any  contracts 
There  was  no  direct  contract  between  Sterious  and- 
Go.  and  Taddy  and  Co.,  and  the  question  did  not 
arise  as  to  the  effect  of  a  sale  by  Taddy  and  Go,^ 
direct  to  a  retail  trader  subject  to  the  terms  as 
to  minimum  retail  price.  It  seems  to  me  that 
that  is  perfectly  sound,  and  that  there  is  no  cause 
of  action  here.  I  wish  to  say  with  regard  to  the 
jndgmentof  Farwell,  J.,  that  thecase  was  not  really 
presented  to  him  in  the  way  in  which  it  has  been 
presented  to  us.  Apparently  he  said  that  he  had 
no  doubt  but  what  the  defendant  had  notice,  and 
I  agree  that  it  was  a  perfectiy  right  conclusion 
from  the  evidence.  Thereupon  a  discussion  took 
place  between  Mr.  Bram well  Davis  and  Farwell,  J. 
upon  what  would  be  the  rights  of  a  licensee  under 
such  conditions.  I  have  nothing  to  say  against 
the  conclusion  of  Farwell,  J.  as  to  what  might  in 
that  case  be  the  rights  of  the  licensees  or  of  the 
patentee  either,  but  that  is  as  regards  their 
rights  as  patentee  or  as  licensees.  It  seems  to  me 
that  FarireU,  J.  dealt  with  this  action  as  if  it 
were  an  action  brought  to  enforce  the  rights 
of  the  patentee  through  the  licensees.  As  to 
that  I  have  nothing  to  say,  because  in  my  judg- 
ment this  is  a  simple  action  for  breach  of  con- 
tract, and  the  plaintiffs  are  not  parties  to  the 
contract. 

RoMEK,  L.J. — I  have  come  to  the  same  con- 
clusion. I  have  in  vain  tried  to  see  on  what 
ground  this  case  could  be  suocessf  ully  placed  by 
the  plaintiffs,  and  I  am  bound  to  say  that  I 
cannot  find  any  secure  ground  on  which  the  case 
can  be  placed.    In  itta  first  place,  this  is  not  a 
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oase  in  whiob,  fairly  looked  at,  the  plaintiffa  can 
be  regarded  aa  seeking  to  enforce  some  patent 
rights  Tested  in  them.  I  can  find  no  trace  of  such 
a  case  attempted  to  be  supported.  They  certainly 
say  that  the  article  was  a  patented  article,  bat 
they  appear  to  state  that  they  are  mere  licensees 
to  mannfactnre,  aad,  I  gather,  to  sell,  ^hey  do 
not  aay  that  they  have  vested  in  them  any  of  the 
rights  of  the  patentee  beyond  the  fact  that  they 
are  licensees,  and  I  cannot  find  any  case  estab- 
lished which  would  jastify  the  conrt  in  giving  the 
plaintiffs  relief  in  this  case  on  the  footing  of 
patent  rights.  That  being  so,  if  they  are  to 
succeed  it  must  be  on  some  other  ground.  In  my 
opinion  thev  cannot  succeed  on  the  ground  that 
taoT  are  selling  goods,  and  that  they  purported 
to  have  a  condition  attached  to  the  goods,  and 
that  the  condition  has  been  brought  to  the  know- 
ledge of  the  defendant  when  he  acquired  these 
goods.  A  man  cannot  in  any  way  enforce  a  con- 
dition on  the  sale  of  goods  out  and  out,  and  say 
that  by  reason  of  his  having  a  so-called  condition 
imprinted  upon  some  part  of  the  goods  or  the 
oases  containing  the  goods,  everybody  who  takes 
the  g^oods  as  a  subsequent  purchaser  is  bound  to 
oomply  with  those  conditions,  and  if  he  does  not 
43omply  with  them  he  can  be  sued.  That  clearly 
is  wrong.  You  cannot  in  that  way  put  conditions 
to  run  with  the  goods.  The  only  alternative  is  to 
make  a  contract,  and  the  plaintiffs  have  not  suc- 
ceeded in  showing  that  they  have  made  a  contract 
with  this  defendant.  To  my  mind,  the  evidence 
breaks  down  utterly  in  proving  any  such  con- 
tract. On  the  contrarr,  as  far  as  I  can  see,  the 
defendant  has  throughont  said  that  he  alwavs 
intended  to  sell  without  regard  to  these  condi- 
tions, and  I  certainly  cannot  find  any  evidence  to 
show  that  he  agreed  with  the  vendor  to  him  that 
he  would  comp^  with  these  conditions ;  and  even 
if  there  were,  I  should  have  a  difficnlty  in  holding 
that  the  fact  that  the  defendant  had  contracted 
with  the  vendor  to  him,  made  a  contract  between 
him  and  the  plaintiffs.  Even  if  the  intermediate 
Tender  was  the  asent  of  the  plaintiffs,  I  should 
doubt  it  very  much ;  but  I  have  not  to  consider 
that  case,  aa  I  cannot  as  a  matter  of  fact  find  any 
contract  between  the  intermediate  vendor  and  the 
-defendant.  That  being  so,  the  ground  of  contract 
falls,  and,  aa  1  said  at  starting,  I  can  find  no  sure 
ground  on  which  to  base  the  plaintiffs'  claim  in 
this  case.  I  think  the  action  fails,  and  the  appeal 
must  be  allowed. 

Gozbn8-Ha.bdt,L.J.— I  am  of  the  same  opinion. 
On  the  evidence,  I  think  it  is  plain  that  there  was 
no  direct  contract  between  the  plaintiffs  and  the 
defendant  when  he  purchased  these  goods.  He 
did  not  purchase  the  goods  from  the  plaintiffs, 
bnt  from  Howes.  He  and  Howes  were  the  only 
parties  to  the  contract  of  sale.  If  there  is  any 
breach  of  the  terms  of  that  contract  Howes  is  the 
■only  person  who  can  sue,  and  it  seems  to  me  to 
be  not  in  any  way  relevant  to  say  that  Howes, 
when  he  bought  the  goods  from  the  plaintiffa, 
bought  them  subject  to  conditions  of  which  the 
defendant  had  notice  when  he  bought  them  from 
Howes.  On  that  point  I  think  I  have  nothing  to 
add  to  what  Swinfen  Eady,  J.  said  in  the  case  of 
Taddy  and  Co.  v.  Sterious  and  Co.  {ubi  «up.).  I 
cannot  help  thinking  that  in  the  argument  in  the 
court  below  some  confuaion  was  introduced  by 
reference  to  patent  rights.  Thia  action  ia  neither 
in  form  nor  in  fact  an  action  by  a  patentee 


seekine  an  injunction  against  an  infringement  of 
his  rights.  If  a  patentee  commences  an  action  of 
that  nature  there  are  certain  definite  provisions 
under  the  Patent  Acts  which  have  to  be  complied 
with,  and  in  such  an  action  it  ia  open  to  the 
defendant  to  plead  a  licence.  That  licence  may 
be  express,  or  it  may  be  implied  from  the  sale  by 
the  patentee  of  the  patented  article,  but  if  the 
defendant  pleads  a  licence,  then  it  is  competent 
for  the  plaintiffs  to  aay,  "The  licence  which  we 
granted  is  a  limited  licence,  and  you,  the  persons 
who  have  now  got  the  patented  article,  were  aware 
that  it  was  only  a  limited  licence,  and  yon  cannot 
therefore  defend  yourself  against  my  claim  for  an 
infringement  of  my  patent  because  you  are  goins 
outeide  of  the  licence  which  to  your  knowledge  I 
gave  with  reference  to  this  article."  The  patent 
has  nothing  whatever  to  do  with  a  case  like  thia. 
The  case  doea  not  in  the  least  depend  upon  any 
condition  running  with  the  article,  or  attaching 
to  the  article.  It  depends  only  upon  the  evidence 
of  the  nature  of  the  limiU  of  the  licence  which 
the  patentee  granted  when  he  first  parted  with 
the  goods.  For  these  reasons  I  think  the  judg- 
ment of  the  learned  judge  cannot  be  supported, 
and  the  appeal  will  be  allowed  with  coste. 

Solioitora  for  the  appellante,  Tippettt. 

Solicitors  for  the  respondento,  Chetter  and  Co., 
agenU  for  Wm.  PresUm,  Preston. 


HIGH    COURT   OF   JUSTICE. 

CHANOBET  DIVISION. 

Tuesday,  Oct.  25, 1904. 
(Before  Kskbwich,  J.) 
Be  Thompson  ;  Lanoham  v.  Thompson,  (a) 
Hueband  and  wife — Pretumed  marriage. 
From  1856  to  1866  a  man  and  woman  lived  together 
as  man  and  wife  and  had  five  children.    There 
was  evidence  they  had  been  treated  as  man  and 
wife  by  friends  and  neighbours,  and  that  their 
children  had  been  recognised  by  the  head  of  the 
father's  family.  /nl866  the  woman  left  the  man, 
who  in  1874,  while  she  was  still  alive,  married 
another  woman.     In  1904  the  question  of  the 
legitimacy  of  the  children  was  raised- 
Held,  that  the  presumption  infavour  of  a  m.arriaga 

having  taken  place  had  been  established. 
James  Thompson,  who  died  on  the  9th  Aug. 
1903,  by  his  will,  dated  the  11th  Nov.  1902,  after 
making  certain  bequeste,  directed  all  his  property, 
both  real  and  personal,  to  be  realised  and  divided 
equally  between  all  his  nephews  and  nieoes  who 
should  survive  him  and  the  children  of  those  who 
might  predecease  him,  such  children  to  teke 
between  them  per  stirpes  their  parent's  share. 

Nathaniel  Thompson,  one  of  the  nephews  of  the 
toatator,  predeceased  him. 

Five  persons,  alle^ng  that  they  were  the 
children  of  Nathaniel  Thompson,  claimed  to  share 
in  the  testetor's  estate,  but,  a  question  being  raised 
aa  to  their  legitimacy,  this  summons  was  taken 
out  by  the  trustee  and  executor  of  the  testator's 
will  to  determine  whether  or  not  they  were  the 
legitimate  issue  of  Nathaniel  Thompson,  and  aa 
auch  entitled  to  share  in  the  proioeeda  of  the 
reaidue  of  the  teatator'a  eatete. 

(a)  BepoiMd  b?  0.  F.  Dchoai,  Eaq.,  BurtiterH*%Lsw. 
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It  appeared  that  Nathaniel  Thompson  lived 
^th  Patience  Buckland  from  aboat  1856  to  1866 
in  the  city  of  Bath,  during;  which  time  Patience 
became  the  mother  of  the  five  claimants. 

There  -was  no  evidence  of  their  marriage,  bnt 
it  was  allied  that  during  that  time  Patience  was 
known  as  the  wife  of  Nathaniel  bv  all  neighboars, 
relatives,  and  friends,  and  that  the  children  were 
recognised  bj  the  testator  as  the  children  of  his 
brother  Nathaniel. 

In  a  Testament  which  had  belonged  to  Nathaniel 
were  entered  in  his  handwriting  the  names  and 
dates  of  birth  of  all  the  five  children,  the  eldest 
being  entered  aa  having  been  bom  on  the 
29th  March  1856. 

The  birth  of  all  the  children  except  the  eldest 
WHS  registered.  Each  certificate  stated  the  child 
to  be  the  child  of  "Nathaniel  Thompson  and 
Patience  Thompson,  formerly  Backland,"  the 
iaformant  in  three  cases  being  "  the  mark  x  of 
Patience  Bnckland,"  and  in  the  fobrth  case 
"  Nathaniel  Thompson,  father." 

In  1866  Patience,  owing  to  quarrels,  left 
Nathaniel. 

In  1874  Nathaniel  married  Eliza  Brown  at 
Walcot  Church,  Bath.  In  the  marriage  certifi- 
oate  Nathaniel  was  described  as  a  bachelor.  At 
this  time  Patience  was  still  living. 

C.  A.  Montague  Barlow  for  the  trustee  and 
«xecutor  of  the  testator's  estate. 

Eutlaee  Smith  for  the  five  claimants. — In  this 
case  there  was  a  union  for  only  ten  years,  it  is 
true,  bnt  it  has  not  been  questioned  until  now, 
forty  years  after.  The  evidence  is  suf&cient  to 
establish  the  presumption  in  favour  of  a  marriage 
having  taken  place : 

Battry  Velaidtr  Aronegary  v.  Bembeeutty  Vaigalie, 

44  L.  T.  Bep.  895;  6  App.  Cm.  364; 
Re  Shophardi  Georgt  v.  Thygr,  90  L.  T.  Bep.  249; 

(1904)  ICh.  456; 
LyU  V.  Ettwood,  19  Eq.  Caa.  98,  107. 

S.  Rovolanda  for  grand-uephewB  of  the  testator. 
— The  evidence  is  insufficient  to  establish  a 
marriage  by  repute.  Moreover,  if  it  be  held  that 
Nathaniel  and  Patience  were  married,  it  would 
follow  that  Nathaniel  committed  bigamy.  He 
referred  to 

Lyla  V.  Sllicood  {vhi  tup.). 

Eeeewich,  J.  —  The  facts  in  this  case  are 
not  particularly  complicated.  In  1874  Nathaniel 
Thompson,  who  was  supposed  to  have  been 
married  before,  did  undeniably  marry  Eliza, 
Brown.  The  fact  that  he  is  desoribed  in  the 
marriage  certificate  as  a  bachelor  is  not  really  of 
any  great  importance ;  bnt  at  that  time  Patience 
was  still  alive,  and,  if  she.  was  then  his  lawful 
wife,  it  follows  that  Nathaniel  must  have 
committed  bigamy.  Bnt  I  do  not  think  that 
really  affects  this  case.  The  question  is. 
Did  Nathaniel  many  Patience?  It  is  clear 
chat  he  had  by  Patience  five  children,  whose 
names  are  entered  in  his  own  handwriting  in 
bis  Testament.  Their  births,  too,  were  regis- 
tered, and  we  have  the  certificates  of  birth  of 
aQ  of  them  except  the  eldest ;  bnt  it  is  conceded 
that,  if  the  other  four  are  held  to  be  legitimate, 
the  eldest  must  also  be  inolnded  in  the  class. 
The  question,  then,  is  whether  I  can  apply  the 
principle  which  has  been  laid  down  in  many  cases, 
and  particularlv  in  Lyle  v.  HUood,  where  Hall, 
V.O.  says :  "  Where  a  man  and  woman  have  long 


lived  together  as  man  and  wife,  and  have  been  so 
treated  by  their  friends  and  neighbours,  there  is  a 
pri)jid  facie  presumption  that  they  really  are,  and 
nave  been,  what  they  profess  to  be."  It  is  true 
that  Nathaniel  and  Patience  only  lived  together 
abont  ten  years,  but  still  their  cohabitation  took 
place  a  very  long  time  ago,  and,  although  the 
evidence  is  that  the  cohabitation  was  only  for 
abont  ten  years,  yet,  not  having  been  challenged 
for  such  a  long  time,  I  must  treat  it  as  though  it 
had  been  longer.  Then  there  is  the  important 
fact  that  this  testator  recognised,  and  upon  the 
evidence  must  be  taken  to  have  known,  these 
children  as  the  children  of  his  brother  Nathaniel. 
It  is  not  suggested  that  the  testator  meant  in  his 
will  to  recognise  illegitimate  children  as  legiti- 
mate — that  is  not  suggested ;  it  is  admitted  he 
referred  only  to  legitimate  children  ;  but  the  fact 
that  the  testator  recognised  these  children  as 
legitimate  is  most  valuable  to  them.  It  appears, 
then,  that  during  the  time  Nathaniel  and  Patience 
were  living  together  their  marriage  was  never 
challenged,  and  that  the  testator,  the  head  of  the 
family,  recognised  the  children  as  the  legitimate 
children  of  his  brother  Nathaniel.  It  is  tme 
there  is  no  certificate  of  the  marriage  of  Nathaniel 
and  Patience,  and  that  she  left  him  in  1866 
owing  to  quarrels ;  but  upon  the  evidence  I  think 
that  it  must  be  presumed  that  a  marriage  took 
place,  and  that  these  children  are  therefore 
legitimate. 

Solicitors:  Langham,  Bon,  and  Douglas; 
Wrentmore  and  Sons,  for  Walter  Morgan,  Bruee, 
and  Nieholai,  Pontypridd. 


Thursday,  Nov.  3, 1904. 
(Before  Kekewigh,  J.) 
Be  Blamd's  Settlement  ;  Bland  v. 
Peskin.  (a) 
Marriage    eelllevient — Covenant    to   settle   after- 
acquired   property  —  Wife    entitled    to    vested 
reversionary  interest  before  marriage — Interest 
falling    into    possession    during    coverture  — 
"  Become  entitleB" — EntitledHn  "  interest "  or  in 
"  enjoyment." 

By  an  ante-nuptial  marriage  settlement  dated  the 
ISth  June  1895  it  was  agreed  that  dU  property 
to  which  the  wife  durxng  her  then  intended 
coverture  should  "become  entitled"  should  be 
settled  upon  the  trusts  of  the  settlement.  At  the 
date  of  the  settlement  the  w^e  was  entitled  to 
certain  vested  reversionary  interests.  The 
marriage  took  place,  the  coverture  was  stiil 
existing,  and  the  reversionary  interests  had  not 
yet  f alien  into  possession. 

Upon  summons  asking  whether  these  interests  were 
now  bound  by  the  agreement  to  settle  after- 
acquired  property,  or  wouJd  be  bound  if  they  fell 
into  possession  during  the  coverture : 

Held,  that  they  were  not  now  bound,  nor  if  they 
feU  into  possession  during  the  coverture  trouU 
they  be  bound  by  the  agreement. 

Bt  an  ante-nuptial  settlement  dated  the  15th 
Jan.  1895,  made  upon  the  marriage  of  Oscar  F. 
Bland  with  Susanna  H.  Peel,  now  Mi-s.  Bland, 
the  plaintiff,  it  was  agreed  and  declared  that,  with 
certain  small  exceptions,  "  all  property  to  which 

(a)  BapoiMd  bj  0.  F.  DuiiOAH,'X«t.,  BsrrlsMr  rt-fw. 
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the  wife  dnriag  her  now  intended  coTertnre 
shall  hecome  entitled  "  ahonld  as  soon  as  ciroum- 
Btancea  would  permit,  and  at  the  cost  of  such 
property,  be  vested  in  the  trustees  of  the  settle- 
ment upon  tmst  for  sale  and  conversion,  the 
proceeds  to  be  held  upon  the  trusts  of  the  settle- 
ment as  therein  declared,  with  the  proviso  that 
the  trustees  should  not  during  the  life  of  the 
husband  or  wife  sell  or  convert  any  real  or  personal 
property  of  a  reversionary  nature  without  the 
consent  in  writing  of  the  nasband  or  wife  or  the 
sorvivor  of  them. 

At  the  date  of  the  marriage  settlement  the 
plaintiff  had  a  vested  reversionary  interest  in  the 
estate  of  a  testator  who  died  in  1880  expectant 
npon  the  death  of  her  mother,  and  she  also  had 
a  vested  reversionary  interest  in  certain  fnnds 
irrevocably  appointed  to  her  by  her  father  and 
mother  in  1894  expectant  npon  the  death  of  the 
survivor  of  them.  The  father  and  mother  of  the 
plaintiff  were  both  still  living,  and  the  coverture 
was  still  in  existence. 

The  plaintiff  wishing  to  sell  these  reversionary 
interests  took  out  this  summons  askinz  whether 
thejr  were  now  or  would  be  if  they  fell  into  pos- 
session during  the  present  coverture  bound  by 
the  covenant  to  settle  after- acquired  property  in 
the  marriaga  settlement. 

0.  L.  Clare  for  Mrs.  Bland. — At  the  date  of  the 

settlement    these    reversionary    interests    were 

vested  in  Mrs.  Bland,  and  if  it  had  been  intended 

to  settle  them  it  could  have  been  done,  but  thev 

are  clearly  not  included  in  this  covenant,  whicn 

applies  only  to  future  interests — that  is,  interests 

acquired  after  the  date  of  the  marriage — for  the 

marriage  itself  cannot  be  considered  the  futurity 

referred  to.    And  I  submit  that  if  they  fall  into 

possession  during  the  coverture  they  will  not  be 

bound,  for  that  would  be  merely  the  acquisition 

of  the  enjoyment  of  interests  already  vested  in  her 

at  the  time  of  the  marriage,  and  this  covenant  is 

aimed  at  the  acquisition  of  future  interests  in 

property,  future  titles  to  property,  but  not  at  the 

obtaining    the  enjoyment   of    property  alreadv 

vested  in  her  at  the  date  of  the  marriage,  which 

is  all  that  these  interests  falling  into  possession 

amonnts  to.    Moreover,  if  she  Ikes,  she  can  now 

sell  these  reversionary  interests,  and  so  defeat  any 

title  the  trustees  might  eventually  have : 

WiUon  V.  Colvin,  3  Dr.  617 ; 

WHeox  V.  Smith,  4  Dr.  51 ; 

AUhnXty  v.  Du  Koultn,  2  E.  ft  J.  186  ; 

B»  Peddtr't  SttOemmt  TnuU,  L.  B«p.  10  Eq.  585 ; 

Be  Clinton't  Trutt,  26  L.  T.  Bep.  159;  L.  Bep.  13 

Eq.  295. 

Errington  for  the  trustees  of  the  settlement. — 
The  coverture  is  the  futurity  referred  to.  Imme- 
diately on  her  marriage  Mrs.  Bland  "became 
entitled  " — that  is,  the  character  of  her  title  was 
changed — and  these  interests  thereupon  became 
bonnd: 

Blythe  v.  QranvilU,  13  Sim.  190. 
At  all  events,  when  these  interests  fall  into  pos- 
seasion  they  will  be  bound;   "become  entitled" 
means  become  entitied  in  possession  or  in  rever- 
sion: 

Archer  v.  KMy,  1  Dr.  &  Sm.  800 ; 

Be  Clinton's  Trutt  (vbi  «up.). 
The  proviso  at  the  end  of  the  clause  shows  that 
the  ulling  into  possession  of  reversionary  in- 
teoresta  is  contemplated. 


0.  L.  Clare  in  reply. — It  is  not  now  neces- 
sary to  strain  language  in  order  to  protect 
married  women  as  it  was  before  the  Married 
Women's  Property  Acts.  The  proviso  at  the 
end  of  the  clause  simply  shows  that  the  acqui- 
sition of  future  reversionary  interests  was  con- 
templated. 

Kekbwich,  J. — ^Notwithstanding  the  period  of 
upwards  of  thirty  years  which  has  elapsed  since 
the  decision  of  Wickens.  Y.C.  in  Be  Clinton'e 
Truet  (ubi  tup.),  and  notwithstanding  the  fact 
that  these  covenants  have  for  long  been  in  con- 
stant use,  and  are  to  be  found  in  various  forma 
and  books,  and  have  been  carefully  considered  by 
conveyancers,  and  have  been  the  subjects  of  many 
decisions  of  the  courts,  I  think  it  may  not 
unfairly  be  stated  that  the  remark  of  Wickene, 
Y.O.  in  that  case,  that  the  law  was  "  in  a  Yocy 
embarrassiuz  state,"  is  still  as  ti'ue  to-day  as  it 
was  then.  Probably  the  embarrassment  arises 
from  the  great  variety  of  language  used,  and  also 
from  the  variety  of  circumstances  to  be  found  in 
the  marriage  settiements  which  have  to  be  con- 
sidered. I  think  one  is  also  bound  to  remember 
that  in  the  meantime  the  status  of  manied 
women  has  been  materially  changed  by  the  Legis- 
lature as  regards  property,  and  that  in  changing 
her  position  her  husband  s  has  also  been  affected. 
That  must  be  borne  in  mind,  but  it  seems  to  me 
that  there  is  at  all  events  a  certain  point  which 
has  been  fairly  well  settied.  In  BlyOie  v.  Oran- 
viUe  (ubi  sup.)  Shadwell,  Y.O.  in  the  oonrae 
of  the  argument  said  that  the  words  "become 
entitled "  meant  entitled  "  either  in  posses- 
sion or  reversion,"  and  no  doubt  something 
to  the  same  effect  may  be  found  in  some  of  the 
other  judgments  which  were  cited  to  me,  and  I 
take  it  that  there  is  no  doubt  about  it  at  all  that, 
if  these  words  "  become  entitied "  occur  in  a 
covenant  of  this  kind,  you  necessarily  read  in  the 
words  "  in  possession  or  in  reversion  "  as  part  of 
the  phrase,  even  if  they  are  not  written  out  in 
fact.  Therefore  in  the  present  case  we  must 
read  in  the  words  "  in  possession  or  in  reversion  " 
after  the  words  "  shall  become  entitied "  in  this 
covenant.  Now,  those  words  are  words  of  futurity 
—that  is  unquestionable ;  and  it  is  as  clear,  as  in 
the  case  ol  Be  Pedder't  Settlement  Trueit  before 
James,  Y.C.  (ubt  sup.),  that  no  interest  of  the 
wife's  which  existed  at  the  date  of  the  settiement 
coald.be  hit  by  a  covenant  of  this  nature,  and  I 
confess  that  I  cannot  for  a  moment  think  that  the 
wife  can  be  regarded  as  becoming  entitied  on  her 
coverture  to  any  such  interest  in  a  different  way  or 
in  a  different  character  from  that  in  which  she  was 
entitied  immediately  before  the  solemnisation  of 
the  marriage,  although  Shadwell,  Y.O.  in  Blythe 
V.  Oranviue  {ubi  sup.)  seems  to  have  thought 
there  was  a  certain  amount  of  futuribr  in  the 
marriage  itself,  which,  however,  Kindersf^,  Y.C. 
did  not  appreciate  in  Archer  v.  KeUy  {ubi  sup.), 
and  whiohl,  too,  fail  to  appreciate.  We  are  dealine 
here  with  something  to  which  the  wife  was  entitied 
in  reversion  at  the  date  of  the  marriage,  and  which 
may  fall  into  possession  before  the  ^termination 
of  the  coverture.  Before  going  farther  it  is 
important  to  observe  that  there  is  a  provision  at 
the  end  of  this  covenant  concerning  the  duty  of 
the  trustees  with  respect  to  property  of  a  rever- 
sionary nature,  so  that,  apart  from  the  meaning 
of  the  words  "  become  entitied,"  the  partiea  did 
contemplate   that   the   wife   might  daring  the 
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coverture  become  entitled  to  property  in  reversion 
whicb  wonld  be  bound,  and  they  were  looking  to 
her  becoming  entitled  in  interest.  Now,  here  the 
question  arises  in  this  way.  This  lady  was  at  the 
time  of  her  marriage  entitled  to  property  in 
reversion,  and  she  is  still  so  entitled.  It  is  clear 
that  that  property  to  which  she  was  so  entitled  at 
the  time  of  the  marriage  was  not  covered  by  this 
covenant,  becaase  its  words  are  words  of  f  atnrity, 
nor  can  the  words  of  the  clause  at  the  end  of  the 
covenant,  dealing  with  property  of  a  reversionary 
nature,  apply  to  property  to  which  she  was  then 
entitled  in  reversion ;  they  only  apply  to  property 
to  which  she  might  become  entitled  in  reversion 
during  the  coverture.  It  might  be  that  during 
the  coverture  she  might  become  entitled  in 
possession  to  that  which  at  the  time  of  the 
marriage  she  was  entitled  in  reversion,  and  it  is 
urged  on  behalf  of  the  trustees  that,  if  she  becomes 
entitled  in  possession  during  the  coverture,  then 
the  property  will  come  within  the  terms  of  the 
covenant,  and  should  be  settled.  Well,  in  order 
to  do  that,  I  must  hold  that  "  become  entitled  " 
means  not  only  "  become  entitled  in  possession 
or  reversion,"  but  also  "  in  enjoyment."  It  means, 
no  doubt,  "  become  entitled  in  interest,"  but  it  is 
also  argued  that  it  means  "become  entitled  in 
enjoyment."  I  must  then  say  that  it  means 
"become  entitled  in  intei'est  or  enjoyment." 
Well,  I  do  not  think  there  is  any  form  of  cove- 
nant in  marriage  settlements  framed  in  that  way, 
whatever  may  happen  hereafter,  so  as  to  cover  the 
acquisition  of  both  interest  and  enjoymeni^  and 
Wickens,  V.O.  in  Be  Clinton's  Trust  {ubi  sup.), 
after  stating  that  "  become  entitled  to  "  applied 
onlv  to  interests  acquired  after  marriage,  says  .- 
"  The  expression  '  become  entitled  to '  in  these 
and  most  covenants  of  the  sort  applies,  I  conceive, 
only  to  an  acquisition  of  interest  Dy  the  wife,  and 
this  mav  mean  an  acquisition  of  property  in 
which  the  wife  had  no  interest  at  the  time  of 
marriage,  and  which  vests  in  her  absolutely  during 
the  coverture,  or  an  acquisition  of  property  which 
ehe  was  entitled  to  in  remainder  at  the  time  of 
marriage,  and  which  vests  in  possession  during 
the  coverture,  or  an  acquisition  of  property  in 
which  she  had  no  interest  at  the  time  of  the 
marriage  which  vests  in  her  by  way  of  future  title 
during  the  coverture,  but  does  not  vest  in  pos- 
eession  till  it  is  determined.  There  can  be  no 
doubt  that  the  first  of  these  three  classes 
is  within  the  covenant,  the  di£S.oulty  arises 
with  regard  to  the  other  two  classes.  Both  of 
them  cannot  be  included  in  such  a  covenant, 
and  the  question  is  which  of  them  iaprimd  faeie 
to  be  considered  as  so  included."  He  gives  no 
reason,  but  simply  expresses  his  judicial  opinion 
that  both  classes  cannot  be  included,  and  I  respect- 
fully agree  that  yon  cannot  include  both,  that 
is  to  say,  in  the  words  "  become  entitled  "  which 
are  used  in  this  covenant,  though,  no  doubt,  they 
could  be  included  by  the  ingennity  of  conveyancers. 
The  Yice-Chancellor  asks  which  of  the  two  classes 
isprtmd/octe  to  be  included,  but  unfortunately  he 
does  not  answer  the  question,  at  least  direotiy, 
nor  have  counsel  been  able  to  give  me  any  autho- 
rity which  does  answer  it.  I  must  therefore 
answer  it  myself  so  far  as  I  can  without  the 
assistance  of  any  authoritv  directly  in  point, 
although  many  of  the  authorities  to  which  my 
attention  has  been  called  bear  more  or  less  upon 
it    In  my  opinion,  then,  the  words  mean  "  entitled 


in  interest,"  but  not  "entiUed  in  enjoyment," 
Of  course  there  would  be  no  difBoulty  in  holding 
that  they  meant  "  entiUed  in  enjoyment "  if  the 
context  required  such  a  conclusion,  or  if  it  were 
more  consistent  with  all  the  circumstances ;  but 
here  I  have  to  consider  whether  these  words  can 
mean  both,  because  they  certainly  mean  one — that 
is,  "  entitled  in  interest " — that  is  clear  from  the 
proviso  relating  to  reversionary  property.  Well, 
Wickens,  V.O.  says  both  cannot  oe  included,  and 
I  am  of  opinion  that  the  words  "  become  entitled  " 
cannot  have  both  meanings  in  the  absence  of 
express  words  to  that  effect.  I  think,  therefore, 
that  any  new  interest  in  property  which  Mrs.  Bland 
acquires  after  the  marriage  is  bound  by  this 
covenant,  but  I  do  not  think  it  is  meant  to 
include  the  acquisition  of  the  enjoyment  of  an 
interest  which  she  already  had  at  the  date  of  the 
marriage.  It  seems  to  me,  then,  that  if  this  lady 
should  come  into  the  enjoyment  of  this  property 
during  the  coverture  it  would  not  be  bound  by 
this  covenant.  That  is  the  conclusion  at  which  I 
have  arrived.  That  being  so,  it  is  unnecessary 
for  me  to  decide  what  would  be  the  result  if  I 
held  that  it  would  be  caught  when  she  obtained 
the  enjoyment  of  it.  Mr.  Clare  insisted  that 
even  in  that  case  the  lady  could  now  assign  her 
interest  in  this  property  and  so  defeat  any  title 
the  tmstees  might  hereafter  have  -to  it.  I  do  not 
decide  that  question,  but  in  my  view  I  think  Mr. 
Clare's  contention  is  erroneous. 
Solicitors :  W.  J.  Foster ;  TJpperton  and  Co. 


Tuesday,  Nov.  8,  1904. 
(Before  Kkkbwich,  J.) 
Be  Obawfosd  ;  Cooke  v.  Gibson,  (a) 
Marriage  settlement — Construction — "  If  she  shall 
survive    her    note    intended    coverture  "^Teir- 
mination  of  coverture  by  divorce. 
Under  her  marriage  settlement  a  lady  was  to  become 
entitled  to  a  sum  of  money  "  if  she  shali  survive 
her  now   intended    coverture."    The  lady  was 
divorced. 
Held,  that  she  had  survived  the  coverture  teithin  the 
meaning  of  the  settleTnent. 

Bt  a  settlement  dated  the  26th  July  1881,  made 
upon  the  marriage  of  Donald  Crawford  and 
Virginia  Smith  batween  the  intended  husband, 
the  intended  wife,  Thomas  Eustace  Smith,  the 
father  of  the  wife,  and  the  trustees,  Thomas 
Eustace  Smith  covenanted  that  his  executors 
should  within  twelve  months  after  his  death,  in 
case  the  husband  or  wife  or  either  of  them  or  any 
issue  of  their  marriage  should  be  then  living,  pay 
to  the  trustees  of  tiie  setttement  10,0002.  upon 
trust  to  pay  the  income  to  the  wife  for  her  life 
for  her  separate  use  during  the  joint  lives  of  the 
husband  and  wife,  and  after  the  death  of  the  sur- 
vivor of  them  upon  the  trusts  therein  declared  in 
favour  of  the  children  of  the  marriage  and  remoter 
issue.  And  it  was  declared  that  if  there  should 
be  no  issue  of  the  marriage  (which  happened)  the 
trustees  of  the  settiement  should  stand  possessed 
of  the  10,0002.  in  trust  for  the  wife  absolutely 
"  if  she  shall  survive  her  now  intended  coverture, 
but  if  she  shall  die  during  her  now  intended 
coverture,"  then  in  trust  for  Thomas  Eustace 

(a)  B^portad  by  0.  F.  DcKCAjf,  Ewi,  BwtlsM-M-Ii»w. 
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Smitli  abaolntely.  The  marriage  waa  dissolTod  by 
a  decree  of  the  Divorce  Goart  which  waa  made 
abBolate  on  the  6th  Ang.  1886,  the  wife  being  the 
guilty  party. 

An  order  of  the  Divorce  Gonrt,  dated  the 
9th  Dec.  1886,  was  made  in  oonaeqnenoe  varyinf;  the 
terms  of  the  marriage  settlement  by  providing 
(inter  alia)  that  the  10,0002.  should  be  held  upon 
snch  trusts  as  would  be  applicable  in  respect  of 
the  same  if  the  husband  were  dead  and  had  died  in 
the  lifetime  of  the  wife. 

On  the  5th  Dec.  1903  Thomas  Enstace  Smith 
died.  Both  the  husband  and  wife  were  still 
living,  and  the  lO.OOOZ.  was  consequently  payable 
to  the  trustees  of  the  mairiage  settlement. 

This  was  a  summons  taken  out  by  a  trustee  of 
the  settlement  asking  whether  the  lO.OOOZ.  should 
be  held  by  the  trustees  upon  trust  for  the  wife 
absolutely  as  having  survived  the  coverture,  or 
for  her  life,  with  remainder,  in  the  event  of  her 
death  in  the  lifetime  of  her  husband,  to  the 
executors  of  Thomas  Eustace  Smith. 

Knowlet  Corrie  for  the  trustee  of  the  settle- 
ment. 

Borthwieh  for  the  executors  of  Thomas  Eustace 
Smith. — The  parties  could  only  have  contemplated 
the  dissolution  of  the  marriage  by  death,  and  the 
words  "  survive  her  now  intended  coverture " 
should  be  construed  as  meaning  "survive  her 
husband."  She  ought  not  by  means  of  the 
decree  of  the  Divorce  Gonrt  to  be  able  to  obtain  an 
advantage,  nor  ought  that  decree  to  be  used  to 
deprive  the  father's  estate  of  what  is  rightly  due 
to  it: 

ntzgtrald  v.  Chapman,  33  L.  T.  B«p.  587 ;  1  Ch. 

Div.  563 ; 
Bwrton  v.  Sturgeon,  34  L.  T.  Bep.  706;  2  Ch.  Div. 

318; 
CaHwrigM  v.  Cartwright,  10  Ha.  860;  3  D.  M. 
&  Q.  982. 

She  is  therefore  only  entitled  to  a  life  interest. 

T.  T.  Methold  for  the  ladv.— The  question  is 
really  one  of  construction ;  the  words  are  plain  ; 
the  coverture  is  at  an  end,  and  the  wife  is  living 
and  has  therefore  survived  it.  It  cannot  he 
said  that  snch  a  result  is  against  public  policy 
because  the  lady  gains  an  incidental  advantage  : 
Be  HopeJohrutone,  90  L.  T.  Bep.  258;  (1904) 
1  Ch.  470. 

Itf  oreover,  by  the  order  of  the  Divorce  Gonrt  the 
settlement  must  be  construed  as  though'  tho' 
husband  were  dead. 

Ebbjiwich,  J. — This  is  one  of  those  cases  in 
which  an  event  has  happened  which  was  not  in 
the  contemplation  of  the  parties  to  the  document 
in  the  sense  that  they  raally  thought  about  it, 
although  it  does  not  follow  that  it  was  not  in 
their  contemplation  if  the  langua^  used  be 
adequate  and  such  as  the  law  must  give  effect  to. 
Now,  upon  the  marriage  of  Donald  Crawford  and 
Virginia  Smith,  Thomas  Eustace  Smith,  the 
father  of  the  lady,  covenanted  that  his  executors 
should  pay  to  the  trustees  of  the  marriage  settle- 
ment 10,0002.  within  twelve  months  of  his  death 
if  his  daughter  should  be  then  living,  and  he  died 
on  the  5th  Dec.  1903  and  his  daughter  is  still 
living,  so  that  in  accordance  with  the  covenant 
the  estate  of  Thomas  Eustace  Smith  is  bound 
to  pay  to  the  trustees  of  the  marriage  settlement 
10,000/.,  and  it  cannot  escape  it.    But  then  the 


question  arises.  Upon  what  trusts  are  the  trustees 
of  the  marriage  settlement  to  hold  it  P  The  settle- 
ment first  of  all  gives  life  interests  in  the  money 
in  common  form  to  the  wife  and  the  husband  and 
their  issue,  and,  in  default  of  issue,  gives  the 
money  in  trust  for  the  wife  absolutely  "if  she 
shall  survive  her  now  intended  coverture,"  but  if 
she  dies  during  the  coverture,  then  in  trust  for 
Thomas  Eustaice  Smith  absolutely.  Of  oonrse, 
one  can  see  that  the  draftsman  framed  this  clauBf> 
in  negligenoe  of  the  words  of  the  covenant,  as  the 
two  do  not  quite  fit;  under  the  covenant  the 
trustees  of  the  settlement  are  to  be  paid  10,0001. 
if  the  lady  survives  Thomas  Eustace  Smith,  hub 
he  under  the  trust  is  not  to  get  the  money  back 
unless  she  dies  during  her  coverture,  and  in  faofe 
the  two  things  are  not  the  same.  Well,  th» 
marriage  waa  dissolved  by  the  Divorce  Court,  and 
the  coverture  is  no  longer  existing.  There  are 
three  ways  in  which  a  coverture  may  come  to  an 
end :  by  the  death  of  the  husband ;  by  the  death 
of  the  wife ;  and  by  divorce.  In  this  case  it  ha» 
come  to  an  end  by  divorce,  which,  although  not 
a  natural  way,  is  a  way,  so  that  it  has  none  th» 
less  come  to  an  end,  and  the  wife  is  still  living; 
and  I  must  therefore  say  that  the  wife  has,  withuk 
the  meaning  of  the  settlement,  survived  her 
coverture,  and,  if  so,  she  cannot  die  during  it,  and  I 
must  hold  that  she  is  entitled  to  receive  the 
10,0002.  With  r^ard  to  the  order  of  the  Divorce 
Gourt  directing  that  this  fund  is  to  be  held  upon 
such  trusts  as  would  be  applicable  if  the  husband 
were  dead  and  had  died  in  the  lifetime  of  the  wife, 
of  course  the  Divorce  Court  has  jurisdiction  t(> 
vary  settlements,  as  is  provided  by  sect.  45  of  the 
Matrimonial  Causes  Act  1857  (20  &  21  Yict 
c.  85),  sect.  5  of  the  Matrimonial  Causes  Aot 
1859  (22  &  23  Yict.  c.  61),  and  sect.  3  of  the  Mat- 
rimonial Causes  Act  1878  (41  Yict.  c.  19),  and  in 
the  exercise  of  those  powers  the  court  has  made 
this  order,  so  that  I  must  read  the  settlement  a» 
having  been  varied  by  saying  that  the  husband 
is  dead  and  that  the  coverture  might  therefore 
be  said  to  have  ceased  in  that  way.  Of  course 
then  it  might  be  argued  that  the  Divorce  Court 
has  no  power  to  interfere  with  the  interests, 
rights,  or  liabilities  of  persons  who  are  not 
parties,  so  that  it  cannot  make  Thomas  Eustace, 
Smith's  covenant  to  pay  other  than  it  was.  If 
that  argument  were  raised  it  would  require  con- 
sideration, but  in  this  case  the  Divorce  Court  did 
not  touch  Thomas  Eustace  Smith's  covenant — ^it 
only  ordered  the  money  to  be  paid  under  the 
trust  as  if  the  husband  were  dead.  But,  as  tiie 
lady  was  living  at  the  death  of  her  father,  lu» 
executors  were  bound  to  pay  the  money  to  the 
trustees  of  the  settlement^  and  I  hold  that  <^e 
trustees  must  pay  it  to  the  lady  as  having 
survived  her  ooveiture. 

Solicitors :  BueuU-Cooke  and  Co. ;  Pennington 
and  Son,  for  Clayton  and  Oibton,  Newcastle-upon- 
Tyne. 
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Aug.  3  and  12,  1904. 

(Before  Btjcklbt,  J.) 

FiNANca  'and    Isstti!   Limitbd  v.  Oanadiaji 

Pbodticb  Cobfobation  Limited,  (a) 

Company — Prospeeiu»~Ap'^ieation  for  tharea — 
Irregular  allotment  —  Betwm  of  application 
money — CaneeUation  of  aUotmeni — Oompaniet 
Act  1867  (30  *31  Viet.  e.  131),  «.  3S— Companies 
Act  1900  (63  A  64  Viet.  e.  48),  <«.  4,  5, 12. 

A  company  isttud  a  prospectus  tohieh  stated  that 
the  minimum  number  of  shares  upon  which 
allotment  leould  be  made  was  40,000.  As  soon 
as  the  subscriptions  amounted  to  40,003  the 
directors  allotted  the  shares  to  the  applicants. 
It  aftenoards  transpired  that  some  of  the 
applications  were  not  effective,  and  that  the 
minimum  subscription  had  not  been  reached. 
The  company  proposed  to  give  to  each  allottee 
the  option  to  have  the  allotment  cancelled  and 
the  application  money  returned. 
Held,  upon  a  motion  by  one  of  the  applicants  for 
an  injunction  to  restrain  the  company  from 
giving  this  option,  that  the  company  were  not 
acting  ultra  vires,  and  the  motion  failed. 
Motion. 

The  defendant  oompim j,  the  Canadian  Prodnnn 
Corporation  Limited,  was  incorporated  in  1897 
witn  a  capital  of  lOOOi.,  in  1{.  shares. 

In  1898  it  increased  its  capital  to  200,0007.,  in 
12.  shares. 

Down  to  Maj  1904  it  made  no  allotment  beyond 
seven  shares  to  the  subscribers  of  the  memo- 
randum of  association. 

In  1904  it  was  minded  to  ofFer  its  capital  for 
subscription,  and  with  a  view  thereto,  an  agree- 
ment was  on  the  12th  May  1904  executed  between 
the  defendant  company  of  the  one  part  and  the 
plaintiff  company,  Finance  and  Issue  Limited,  of 
the  other  part,  the  effect  of  which  was  that  the 
plaintiff  company  agreed  to  pay  the  expenses  of 
issuing  and  advertising  the  prospectus,  and  agreed 
to  pay  certain  other  sums,  and  in  consideration 
of  those  payments  the  defendant  company  agreed 
to  pay  the  plaintiff  company  a  sum  of  money 
partly  in  cash  and  partly  in  fully  paid  shares  at 
certain  dates,  calculated  from  the  date  of  the  first 
general  allotment. 

On  the  13th  May  1904  the  prospectus  was 
issued  offering  186,000  out  of  the  200,000  shares 
at  par,  payable  Is.  on  application  and  le.  6d.  on 
allotment.  At  the  head  of  the  prospectus  it  was 
stated  that  "  of  this  issue  the  directors  and  their 
friends  have  applied  for  23,726  shares,"  and  in  the 
body  of  the  prospectus  it  was  stated  that  "  the 
minimum  number  of  shares  upon  which  allotment 
will  be  made  is  40,000." 

On  the  20th  May  the  defendant  company  went 
to  allotment,  and  fdlotted  40,003  shares,  of  which 
5000  were  allotted  to  the  plaintiffs. 

The  facts  as  to  the  23,726  shares  which  the 
prospectus  stated  had  been  applied  for  were  that 
20,726  had  been  applied  for  in  England,  and  the 
1«.  on  application  paid  upon  them,  and  that  the 
directors  were  told  that  the  remaining  3000  had 
been  applied  for  in  Canada,  and  the  application 
money  paid  also  upon  those.  The  real  falots  as  to 
the  3000  shares,  as  subsequently  ascertained,  were 
that  the  applications  were  largely  for  preference 
shares,  whereas  the  defendant  company  had  no 

(a)  Beportcd  bj  W.  Eu>»a  BOHD.Eaq.,  B»n1M<p«t-Law, 


preference  shares  and  was  not  offering  any  such 
for  sabscription,  and  that  all  these  applications 
were  made  conditional  upon  an  allotment  being 
made  by  a  date  prior  to  the  issue  of  the  pro- 
spectus, a  condition  which  was  not  complied  with ; 
and,  further,  that  as  regards  2125  only  of  that 
number  had  the  application  money  of  Is.  a  share 
been  paid,  leaving  575  upon  which  nothing  had 
been  paid  on  application. 

The  directors  learned  about  the  30th  June  1904 
the  fact  that  upon  the  575  shams  the  application 
money  had  not  been  paid.  They  immediately 
took  legal  advice,  and,  as  the  result,  on  the  14th 
Joly  1904  sent  to  the  allottees  a  circular  stating 
that  upon  the  575  shares  the  application  money 
had  not  been  paid,  and  offering  the  allottees  the 
option  of  having  the  money  paid  by  them  repaid, 
and  the  allotment  cancelled. 

It  was  stated,  though  not  proved,  that  the 
holders  of  some  24,000  shares  availed  themselves 
of  this  option. 

This  circular  went  to  the  plaintiffs  amongst 
others,  and  on  the  19th  July  they,  by  their 
solicitors,  wrote  a  letter,  threatening  proceeding^ 
if  the  circalar  was  not  withdrawn. 

The  directors,  conceiving  that  the  course  which 
they  had  taken  was  the  only  honest  course  open  to 
them,  did  not  accede  to  this  demand,  and  in  the 
result  the  writ  in  the  present  action  was  issued, 
and  notice  of  motion  given  on  the  22ad  July  for 
an  injunction  to  restrain  the  defendants  from 
returning  the  money  on  the  sharos  and  cancelling 
the  allotment. 

The  Companies  Act  1867  provides : 

Seot.  38.  Every  prospeotai  of  a  compuiy,  and  every 
notioe  invi  iog  perions  to  subscribe  for  shares  in  any 
joint  stock  company,  shall  specify  the  dates  and  the 
names  of  the  parties  to  any  oontxaot  entered  into  by 
the  company,  or  the  promoters,  directors,  or  trastees 
thereof,  before  the  issne  of  snoh  prospectus  or  notioe, 
whether  snbjeot  to  adoption  by  the  directors  of  the 
company  or  otherwise ;  and  any  prospectus  or  notice 
not  specifying  the  same  shall  be  deemed  fraudulent  on 
the  part  of  the  promoters,  directors,  and  officers  of  the 
company  knowingly  issniog  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith  of 
auoh  prospectus  unless  he  shall  have  had  notioe  of  sn<^ 
contract. 

The  Companies  Act  1900  provides : 

Sect,  i  (1).  No  allotment  shall  be  made  of  any  share 
capital  of  a  company  offered  to  the  public  for  subscrip- 
tion, unless  the  following  conditions  have  been  complied 
with,  namely,  (a)  the  amount  (if  any)  fiied  by  tha 
memorandum  or  articles  of  association  and  named  in 
the  prospectus  as  the  minimum  subscription  upon  which 
the  directors  may  proceed  to  allotment,  or  (b)  if  no 
amount  is  so  fixed  and  named,  then  the  whole  amount 
of  the  share  capital  bo  offered  for  subscription  has  been 
subscribed,  and  the  sum  payable  on  application  for  the 
amount  so  fixed  and  named,  or  for  the  whole  amount 
offered  for  subscription,  has  been  paid  to  and  received  by 
the  company.  (2)  The  amount  so  fixed  and  named  and 
the  whole  amount  aforesaid  shall  be  reckoned  exclusively 
of  any  amount  payable  otherwise  than  in  cash,  and  is 
in  this  Act  referred  to  as  the  minimum  subscription. 
(3)  The  amount  payable  on  applioatian  on  each  share 
shall  not  be  less  tiian  5  per  cent,  of  the  nominal  value 
of  the  share.  (4)  If  the  conditions  aforesaid  have  not 
been  complied  with  on  the  expiration  of  forty  days  after 
the  first  issue  of  the  prospectus,  all  money  received  from 
applicants  for  shares  shall  be  forthwith  repaid  to  the 
applicants  without  interest,  and  if  any  such  money  ia 
not  BO  repaid  within  forty-eight  days  after  the  issue  of 
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the  pTMpeobu,  the  directors  of  the  oompuiy  shall  be 
jointly  and  teTeially  liable  to  repay  that  money  with 
interest  at  the  rate  of  5  per  oent.  per  annum  from  the 
expiration  of  the  forty-eight  days.  Provided  that  a 
director  shall  not  be  liable  if  he  proves  that  the  1ob<  of 
the  money  was  not  dne  to  any  miscondaot  or  negligence 
<m  his  part.  (5)  Any  condition  requiring  or  binding 
any  applicant  for  shares  to  waive  oompUuice  with  any 
requirement  of  this  section  shall  be  void.  (6)  This 
Motion  except  sub-seat.  3  thereof  shall  not  apply  to  any 
allotment  of  shares  subsequent  to  the  first  allotment  of 
•hares  offered  to  the  public  for  subscription. 

Sect  5  (1).  An  allotment  made  by  a  company  to  an 
applicant  in  contravention  of  the  foregoing  provisions  of 
tbii  Act  shall  be  voidable  at  the  instance  of  the 
applicant  within  one  month  after  the  holding  of  the 
statutory  meeting  of  the  company  and  not  later,  and 
•ball  be  so  voidable  notwithstanding  that  the  company 
is  in  oonrse  of  being  wound  up.  (2)  If  any  director  of 
•  company  knoiringly  contravenei,  or  permits  or 
authorises  the  contravention  of,  any  of  the  foregoing 
provisions  of  this  Act  with  respect  to  allotment  he  shall 
be  liable  to  compensate  the  company  and  the  allottee 
respeotiTely  for  any  loss,  damages,  or  costs  which  the 
company  or  the  allottee  may  have  sustained  or  incurred 
thereby.  Provided  that  proceedings  to  recover  such 
loss,  damages,, or  costs  shall  not  be  commenced  after 
the  expiration  of  two  years  from  the  date  of  the 
allotment. 

Buckmaster,  K.O.  and  Hoviton  for  the  plain- 
tiffs.— There  has  been  here  an  allotment,  and  an 
allotment  cannot  be  oanoelled  except  under 
eeot.  5  of  the  Companies  Act  1900.  Now,  sect.  12 
of  the  Act  cannot  applr  to  this  case  as  the  com- 
pany was  incorporated  before  the  commencement 
of  the  Act,  sect.  5  therefore  cannot  apply  as  the 
time  limit  therein  contained  is  defined  in  sect.  12. 
Sect.  38  of  the  Oompanies  Act  1867  (^ives  rise 
only  to  rights  as  against  the  directors  or  others 
who  issued  the  prospectus,  and  does  not  give  rise 
to  any  right  of  rescission  : 

Oov*r'$  case,  33  L.  T.  Bep.  619  ;  1  Cb.  Div.  182. 

Sect.  4  of  the  Act  of  1900  gives  the  same  rights  as 
eect.  33  of  the  Act  of  1867.  Sect  5  of  the  Act 
of  1900  is  an  empowering  section  creating  a  right 
of  voidanoe  in  the  cases  to  which  it  applies,  and 
as  it  cannot  apply  to  the  present  case,  the  allot- 
ment here  is  Toid,  not  Toidable. 

Aatbury,  K.O.  and  Oeorge  Henderton  for  the 
defendants. — What  is  the  effect  of  sect  4  of  the 
Act  of  1900  having  ref>ard  to  sect.  5  of  the  same 
Act  P  An  allotment  in  breach  of  sect.  4  cannot 
be  void,  for  sect.  5  says :  "  An  allotment  made  by 
a  company  to  an  applicant  in  contravention  to 
the  foregoing  provisions  of  this  Act  shall  be 
voidable  at  the  instance  of  the  applicant  within  a 
certain  time,  and  not  later.  We  nave  done  an  act 
which  we  are  prohibited  from  doing  by  statute ; 
that  being  so,  sect.  5  says  the  allotment  shall  be 
voidable. 

Buckley,  J.,  after  stating  the  facts,  and  saying 
that  the  agreement  of  tbe  12th  May  1904  did  not 
give  the  plaintiff  company  any  right  to  dictate  to 
the  defendant  company  in  any  way  as  to  allot- 
ment, although,  if  tue  defendants  did  not  go  to 
allotment,  the  plaintiffs  might  have  some  right  in 
damages,  proceeded  as  follows: — The  question  to 
be  decided  involves  an  important  point  arising 
upon  the  Companies  Act  1900.  The  defendant 
company  is  one  registered  in  1897,  and  to  which 
therefore  sect.  12  of  the  Aot  of  1900  does  not 
apply.    It  is  a  company  which  could  not  hold  a 


statutory  meeting   within    that   seotion.     The 
definition  in  sect.  5  of  the  point  of  time  within 
which  an  applicant  can  seek  to  avoid  an  allotment 
is  oonsequently  inapplicable  to  the  present  case. 
But  for  the  purpose  of  construing  the  Aot  I  must, 
of  course,  regard  the  case  of  all  companies  to 
which  the  Act  applies.    By  reason  of  the  facts 
which  I  have  stated  the  conditions  mentioned  in 
sect.  4  of  the  Aot  of  1900  had  not  been  complied 
with,  for  the  amount  named  in  the  prospectus  as 
the  minimum  subscription  had  not  been   sub- 
scribed, and  the  sum  payable  on  application  u^on 
that  amount  had  not  lieen  paid.    The  provision 
therefore  of  the  Aot  had  taken  effect  that "  no 
allotment  shall  be  made  "  of  the  share  capital  in 
question.    The  plaintiffs  argue  that  the  result  is 
that  the  allotment  was  alt^ether  void.    In  my 
judgment,  that  contention  rests  upon  a  wrong 
oonstraotion  of  the  Act.    An  allotment  in  brea(£ 
of  sect.  4  cannot  be  void,  for  sect.  5  provides  that 
such  an  allotment  shall  be  voidable  within  a  cer- 
tain time  and  not  later.     It  is,  therefore,   not  a 
void  but  a  voidable  allotment.     It  is  true,  how- 
ever, that  the  time  within  which  sect.  5  provides 
that  it  shall  be  voidable  is,  for  the  reasons  which 
I  have  given,  not  applicable  to  this  case.    Under 
what  circumstances,  then,  is  it  voidable  in  this 
case,  or  is  it  not  voidable  at  811?      Ujpon  this 
point '  the  plaintiffs  argue  that  it  was  long  ago 
decided,  under  sect.  38  of  the  Companiea  Aot 
1867,  that  that  section  gave  rise  only  to  rights  'as 
against  the  directors  or  others  who   issued  the 
prospectus,  and  did  not  give  rise  to  any  right  of 
rescission,  and  they  argue  that  the  same  is  true  of 
sect.  4  of  the  Aot  of  1900.    They  contend  that 
sect.  5  of  the  Act   of   1900  is   an   empowering 
section  creating  a  right  of  avoidance  in  the  oases 
to  which  it  applies,  and  that,  inasmuch  as  sect.  6 
cannot  apply  to  the  present  case,  the  allotment  is 
void.    This  contention,  in  my  judgment,  cannot 
be  supported.      Sect.  38  of  the  Act  of  1867  is 
addressed  to  the  representation  which  induces  the 
contract.    Sect.  4  of  the  Act  of  1900  is  addressed 
to  an  essential  constituent  of  the  contract  itself. 
If  the  allotment  be  successfully  attacked  the  con- 
tract is  gone.  A  breach  of  the  veto  which  the  Act 
imposes  in  certain  events  upon  proceeding   to 
allotment  gives    rise,    I    think,    to    a    right   of 
rescission  of  the  contract.    Then  sect.  5  imposes 
a    limit   of    time    within   which    that  right   of 
rescission  must  be  enforced.    It  is  a  limit  which 
is  not  applicable  in  the  present  case.      It  tollowB, 
I  think,  that  the  voidable  oontraet  remains  a 
contract  voidable  for  breach  of  the  statutory  pro- 
vision that  the  company  shall  not  go  to  allotmoit 
unless  a  condition  is   satisfied   which   has    not 
been  satisfied.    I  am  conscious  that  this  oondu- 
sion  must  have  a  very  f ar-reanhing  effect,  for,  as 
regards    companies  registered  before  the    com- 
mencement of  the    Act  of  1900  it  leaves   such 
companies  erposed  for  an  indefinite  time  to  con- 
sequences from  which  companies  registered  after 
that  date  are  in  a  short  time  relieved  by  sect.  6. 
Probably  the  remedy  is  to  be  sought  in  the  fact 
that    a    small   amount    of     acquiescence    after 
knowledge  would  bar  any  right  of  rescission.    It 
follows  from  the  foregoing  that  the  plaintiffs  have 
no  right    to  sue.    If  the  company  were  acting 
ultra  vires,    any    shareholder    could,    no  doabt, 
enjoin  them.    But  if  the  Aot  of  the  company  is 
not  ultra  virei,  and  only  in  breach  of  a  statntoiy 
provision,  the  neglect  of  which  renders  the  oon- 
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tract  voidable,  the  plaintiffs  have  no  ri((ht  to  an 
injunction.  A  fnrther  point  is  this.  The  state- 
ment as  to  the  23,726  shares  at  the  head  of  the 
prospectus,  though  innocently  made,  was,  in  fact, 
tmtnie.  For  tbepurpose  of  rescission  the  fact  that 
the  misrepresentation  was  innocently  made  is  not 
material.  Upon  the  general  law,  apart  from  the 
statute,  it  seems  to  me  that  persons  who  applied 
upon  the  faith  that  that  statement  was  true 
would  be  entitled  to  relief.  This  goes  to  show 
that,  even  if  the  plaintiffs  conld  sue  at  all,  the 
notice  of  motion  is,  at  any  rate,  too  wide.  There 
remains  a  third  point.  The  words  in  the 
prospectus  that  "  the  minimum  number  of  shares 
npon  which  allotmeut  will  be  made  is  40,000 " 
form,  in  my  judgment,  a  condition  upon  which 
the  applicant  makes  his  application.  If  that  con- 
dition is  not  complied  with,  he  is  entitled  (if  he 
has  done  no  act  to  affirm)  to  repudiate  the  allot- 
ment on  the  ground  that  his  offer  could  not  be 
accepted  upon  the  terms  under  which  the  con- 
dition attached  to  the  offer  was  not  complied 
with.  From  which,  again,  npon  the  general  law 
it  wonld  result  that  he  would  be  entitled  to 
rescission.  Upon  all  these  grounds  I  think  that 
the  motion  fails,  and  I  dismiss  it.  The  costs 
will  be  costs  in  the  action ;  but  if  the  parties  con- 
sent to  treat  this  on  the  trial  of  the  action, 
the  action  will  be  dismissed  with  costs. 

Solicitors:  H.  Percy  Becker  and  /.   8.   Wil- 
kinson. 


Wednetday,  Aug.  3, 1904. 

(Before  Bucklkt,  J.) 

Be  Blttnt's  Tbttsts  ;  Wioan  v.  Clinch,  (a) 

WiU — Goattruetion — Oift  to  trustees  upon  trust 
for  support  of  school — Forfeiture— Education 
Aet  im  (2  Edw.  1,  e.  42),  «».  6  (2),  11, 13. 

A  testatrix  bequeathed  to  her  trustees  such  a  sum 
as  when  invested  in  certain  stocks  would  produce 
a  dear  income  or  yearly  sum  of  201.,  and  directed 
her  trustees  to  pay  such  income  or  yearly  sum 
to  thu  treasurer  for  the  time  being  of  the  B.  and 
H.  NatioTud  Schools  for  the  support  of  the  said 
schools,  so  long  as  they  shotUd  be  carried  on 
under  the  conditions  contained  in  the  deed  of 
trust  of  the  said  schools,  and  the  funds  necessary 
for  so  carrying  them  on  should  be  supplied  by 
voluntary  eonhrUmtions,  and  she  declared  that 
the  bequest  should  not  take  effect,  but  should  be 
nuU  and  void,  if  any  of  die  three  following 
events  shotdd  happen  in  her  lifetime  :  (1)  If  a 
school  board  for  the  parishes  of  B.  and  H. 
should  be  formed;  (2)  if  the  funds  necessary 
for  carrying  on  the  said  schools  should  be  raised 
under  powers  for  that  purpose  contained  in  any 
present  or  future  Act  or  Acts  of  Parliament ;  or 
(3)  if  a  trust  should  be  created  and  a  sufficient 
sum  should  be  set  apart  for  the  purpose  of 
carrying  on  the  said  schools  urtder  the  conditions 
of  the  deed  of  trust.  And  the  testatrix  further 
declared  that  if  either  of  the  first  two  events 
should  happen  after  her  decUh,  then,  imme- 
diately on  the  happening  of  such  one  of  these 
events  as  should  fi/rst  happen,  the  payment  of  the 
said  income  or  yearly  sum  to  such  treasurer 
under  the  directions  aforesaid  should  cease  and 
determine,  and  the  fund  purchased  to  produce 

(a)  B«rortod  br  W.  HusTis  Eohd,  Eaq,,  BuTrUtotHtt-Law. 


the  same  should  fall  into  and  form  part  of  her 
residuary  estate.  A  sum  of  8001.  stock  was 
purchased  pursuant  to  the  direction  in  the  will, 
and  the  dividends  were  paid  half-yearly  to  the 
vicar  ofB.  as  such  treasurer. 
Held,  that  upon  the  coming  into  operation  of 
Part  3  of  the  Education  Act  1902,  the  schools 
ceased  to  be  carried  on  under  the  coriditions 
contained  in  the  trust  deed,  and  the  gift  of  the 
annuity  ceased  to  take  effect,  and  that  the  fund 
held  fallen  into  residue. 

Mbs.  Isabella.  Dobothea  Blunt,  by  her  will 
dated  the  10th  Aug.  1891,  appointed  her  nephews 
Balph  Bertie  Peter  Cator  and  Edward  Ernest 
Green  executors  and  trustees,  and  bequeathed  unto 
her  trustees 

Saoh  a  aam  as  when  inveated  in  the  pnrohase  in  the 
names  or  name  of  any  traateea  or  tmatee  of  21.  15«.  per 
oent.  ConaoUdated  Stock  or  of  any  other  irredeemable 
stooka  or  funds  or  Government  or  municipal  aecurities 
of  the  United  Kingdom  or  India  or  any  other  colony  or 
dependency  of  the  United  Kingdom  paying  fixed 
dividenda  or  intereat  will  produce  a  clear  income  or 
yearly  anm  of  201.  And  I  direot  my  truateea  or  tmatee 
to  pay  anoh  inoome  or  yearly  aam  to  the  treaanrer  for 
the  time  being  of  the  Bioknor  and  Hacking  National 
Sohoola  for  the  anpport  of  the  aaid  schoola  ao  long  as 
they  ahall  be  oarried  on  under  the  conditiona  contiined 
in  the  deed  of  troat  of  the  aaid  achoola  dated  the 
18bh  June  1873,  and  the  fnnda  neceaaary  for  ao  carrying 
them  on  ahall  be  auppUed  by  voluntary  oontributiona. 
But  I  declare  that  this  bequeat  ahall  not  take  effect,  but 
shall  be  noil  and  void,  if  any  of  the  three  following 
events  ahall  happen  in  my  lifetime,  videlicet :  (1)  If  a 
aohool  board  for  the  parishea  of  Bicknor  and  Hnoking 
ahall  be  formed,  or  (2)  if  the  fnnda  neoeaaary  for 
carrying  on  the  aaid  aohoola  ahall  be  raised  under 
powers  for  that  pnrpoae  contained  in  any  present  or 
fntnre  Act  or  Acta  of  Parliament,  or  (3)  if  a  truat  ahall 
be  created  and  a  aofficient  fund  ahall  be  aet  apart  for 
the  purpose  of  carrying  on  the  said  schools  nnder  the 
conditions  of  the  aforesaid  deed  of  trust.  And  I  farther 
declare  that  if  either  of  the  two  first  mentioned  events 
shall  happen  after  my  death,  then  immediately  on  the 
happening  of  anch  one  of  these  events  as  shall  first 
happen  the  payment  of  the  said  inoome  or  yearly  sum 
to  the  treasurer  aforesaid  nnder  the  aforesaid  direotion 
in  that  behalf  shall  oease  and  determine,  and  the  fund 
pnrohased  to  produce  the  same  ahall  fall  into  and  form 
part  of  my  residuary  estate. 

And,  after  giving  several  pecuniary  legacies, 
the   testatrix    devised  and  bequeathed   ail   the, 
residue  of  her  real  and  persomil  estate  to  Edward 
Ernest  Glreen  absolutely. 

By  a  codicil  dated  the  18th  Jan.  1898  the 
testatrix  appointed  her  nephew  Charles  Wigan  ta 
be  a  trustee  and  executor  in  addition  to  Ralph 
Bertie  Peter  Cator  and  Edward  Ernest  G-reen. 

The  testSitrix  died  on  the  3rd  April  1900,  and 
her  will  and  codicil  thereto  were  duly  proved  in 
the  Principal  Probate  Registry  by  Charles  Wigau, 
power  being  reserved  to  the  other  trustees  to  come 
in  and  prove. 

A  sum  of  8002.  was  invested  by  the  trustee  in 
Midland  2^  per  cent,  debenture  stock,  and  the 
dividends  were  paid  half-yearly  to  the  vicar  of 
Bioknor  as  treasurer  of  the  Bioknor  Schools. 

By  the  trust  deed  dated  the  18th  June  1873  of 
the  school  it  was  declared 

That  anch  aohool  ahall  always  be  in  union  with  and 
oondnoted  aooording  to  the  prinoiplea  and  in  furtherance 
of  the  ends  and  designs  of  the  National  Society  for  Pro- 
moting the  Ednoation  of  the  Poor  in  the  Prinoiplee  of 
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Ihe  Eatabluhed  Chnroh  thronghont  England  and 
Walea,  and,  anbjeot  to  and  in  oonformity  with  the 
declaration  aforssaid,  anoh  aohool  and  premiaaa,  and  the 
ftrnda  and  endowmenta  thereof,  in  reapeot  whereof  no 
other  diapoaition  ahall  bs  made  by  the  donor,  ahall  be 
-controlled  and  managed  in  manner  following — that  ia  to 
•ay,  the  prinoipal  offioiating  miniater  for  the  time  being 
-of  the  aaid  pariah  of  Bioknor  ahall  have  the  anperin- 
tendenoe  of  the  religiona  and  moral  inatraotion  of  all  the 
BOboIara  attending  anoh  aohool,  anbjeot  to  the  proTiaiona 
herrinaf  ter  contained,  and  may  nae  or  direot  the  pre- 
miles  to  be  oaed  for  the  purpose  of  a  Sonday  aohool 
under  hia  exoluaiTe  control  and  management.  Bat  in  all 
other  reapecta  the  control  and  management  of  anoh 
eebool  and  premiaes,  and  of  the  funds  and  endowments 
thereof,  and  the  selection,  appointment,  and  diamisaal  of 
the  Bchoolmaater  and  achoolmiatreaa  and  their  aaaiatanta 
(except  when  ,  .  .  )  shall  be  Tested  in  and  exeroiaed 
by  a  committee  consisting  of  the  principal  offioiating 
minister  for  the  time  being  of  the  said  parish,  hia 
licensed  curate  or  curates,  if  the  minister  shall  appoint 
Um  or  them  to  be  a  member  or  members  of  the  aaid 
committee,  anch  of  the  ohnrchwardena  for  the  time 
t>eing  of  the  aaid  pariah  of  Bioknor  and  of  the  ancient 
'Obapelry  of  Enokiog  as  ahall  be  conununicants  of  the 
Chnroh  of  England,  and  of  aix  other  paraona  of  whom 
the  following  ^hall  be  the  first  appointed — that  is  to  say 
.  .  .  anoh  other  persons  oontlnning  to  be  contributors 
in  every  year  to  the  amonnt  of  20«.  each  at  the  least  to 
the  fnnds  of  the  said  school,  and  to  be  oommnnioants 
of  the  Church  of  England  as  by  law  established,  and 
-either  to  have  a  benefloial  interest  to  the  extent  of 
a  life  es^te  at  the  least  in  real  property  sitoated 
in  the  said  parish  of  Bioknor  or  to  be  resident  therein 
-or  in  •  parish  or  ecolesiastical  district  adjoining 
thereto,  and  any  Taoancy  which  ahall  ooonr  in  the 
number  of  the  said  other  persona  by  death,  resig- 
nation, incapacity,  or  otherwiae  ahall  be  filled  np  by 
the  election  of  a  person  or  persona  qualified  aa  afore- 
fiud,  who  ahall  be  elected  by  the  majority  of  rotes  of 
snoh  of  the  oontribntora  during  the  year  current  at  the 
time  of  the  election  to  the  amount  of  10<.  each  at  the  leaat 
to  the  fnnda  of  the  aaid  aohool,  being  membera  of  the 
«aid  Church  of  England,  and  qualified  aa  the  person  to  be 
-elected  by  residence  or  estate,  as  shall  be  present  at  the 
meeting  doly  oouTened  for  the  purpose  of  the  election, 
or  not  being  present  thereat  shall  vote  by  any  paper 
sent  on  or  before  the  day  of  such  meeting  to  the  chair- 
man thereof  and  signed  by  any  anoh  contributor 
wherein  ahall  be  named  the  person  or  persons  whom 
such  contribator  shall  desire  to  elect,  and  erety  oon- 
tributor  qnalified  to  Tote  shall  be  entitied  at  every  snoh 
election  to  giye  one  vote  in  reapeot  of  each  anoh  aum  of 
10«. ;  but  no  person  ahall  bs  entitled  to  give  more  than 
six  votes  in  respect  of  any  sum  so  contributed  :  Pro- 
vided that  no  sppointment  to  serve  the  office  of  church- 
warden, nor  any  election  as  aforesaid,  shall  give  or  vest 
'any  right  ti  or  in  any  lay  person  to  serve  npon  the 
oommittee  or  anywiae  interfere  with  the  management  of 
the  school  and  the  fnnds  and  endowments  thereof  until 
after  he  ahall  have,  in  the  preaenoe  of  the  chairman  at 
«  meeting  of  the  committee,  made  and  signed,  in  a  book 
to  be  kept  at  the  said  school,  a  declaration  in  the  manner 
and  form  following,  that  ia  to  say :  "  I,  A.  B.,  do  aolemnly 
and  aincerely  declare  that  I  am,  and  have  been  for  three 
yeara  last  past,  a  communicant  of  the  Church  of  Eng- 
land." Provided,  alao,  that  no  vacancy  daring  any 
current  year  ahall  prevent  the  other  members  of  the 
-committee  from  acting  until  the  vacancy  shall  be  filled 
np.  And  it  is  hereby  declared  that  no  person  ahall  be 
appointed  or  continne  to  be  the  maater  or  miatreaa  of 
the  aohool  who  shall  not  be  a  member  of  the  Chnroh  of 
England. 

Yolnntaiy  subscriptiona  to  the  schools  dnrinf; 
the  three  years  whioh  elaosed  between  the  death 
of  the  testatrix  and  the  hearing]  of  this  action, 


other  than  the  annual  stun  of  202.  bequeathed  by 
the  will  of  the  testatrix,  were  to  the  amounts  as 
follows :  For  the  year  ending  the  30th  April  1901, 
392.  16*.;  for  the  year  ending  the  30th  April 
1902,  302.  Ss.  4id. ;  and  for  the  year  ending  the 
SOth  AprU1903, 192. 1«.  8d. 

The  schools  since  the  date  of  the  deed  of  trust 
bad  been  carried  on  under  its  conditions,  and  the 
funds  necessary  for  carrying  them  on  had  been 
supplied  by  voluntary  contribution,  together  vrith 
the  usual  Oovemment  grants. 

Application  having  been  made  to  the  Board  of 
Education  under  sect.  11  of  the  Education  Act 
1902  for  the  appointment  of  foundation  managers 
of  the  said  school,  a  final  order  was  issued  which 
contained  (tn<er  alia)  the  following  provisions : 

(1)  The  appointment  of  foundation  managers  of  eaoh 
of  the  schools  specified  in  the  second  schedule  hereto 
shall  be  made  in  nocordanoe  with  the  provisions  specified 
in  the  first  schedule  hrreto. 

(2)  This  order  shall  take  effect  from  (his  date  aa  a 
final  order  for  the  purpose  of  sect.  11  of  the  Education 
Act  1902. 

First  sehednle : 

(1)  The  provisions  oontsioed  in  the  first  (cbednle  of 
the  interim  order  already  made  in  the  matter  of  the 
school  shall  continne  in  force  for  one  year  from  the 
appointed  day  on  whioh  part  3  of  the  said  Act  came  into 
operation  in  the  area  in  whioh  the  school  is  situated. 
(2)  On  and  after  the  expiration  of  the  said  period  the 
foundation  managers  ahall  (anbject  aa  hereinafter 
provided)  conaist  of  one  ex  officio  manaeer  and  three 
repreaentative  managers.  (3)  The  sa  o^tcto  manager 
ahall  be  the  person  who  ia  the  prinoipU  officiating 
miniater  of  the  eooleaiastiaal  pariah  or  diatriot  within 
whioh  the  aohool  ia  for  the  time  being  aituated.  If 
the  said  minister  refuses  to  act,  or  is  absent  from 
all  meetings  of  the  managers  during  a  period  of 
six  months,  the  archdeacon  of  the  archdeaconry  within 
whioh  the  school  is  situated  may  from  time  to  time 
appoint  some  person  to  act  as  bis  substitute  for  a  period 
not  exceeding  the  current  triennial  period,  and  so  in 
reapeot  of  eaoh  subsequent  triennial  period,  provided 
that  if  the  minister  in  whose  plaoe  the  substitute  is 
appointed  vacates  the  office  of  minister,  his  snccesaor 
shall  forthwith  be  ex  officio  manager  in  place  of  the  said 
substitute.  (4)  The  representative  managers  shall  be 
qualified  persons  elected  by  qualified  subscribers  to  the 
fnnds  of  the  school  at  a  meeting  to  be  held  triennially  for 
that  purpose.  Their  term  of  office  shall  bs  three  years, 
but  tiiey  shall  remain  in  office  till  their  auoosasors  ars 
elected  or  otherwiae  appointed,  and  shall  be  eligible  for 
re-election  or  re-appointment.  If  at  the  date  of  any 
meeting  for  the  election  of  repreaentative  managers  there 
are  less  than  right  qualified  subscribers,  or  if  the 
qualified  subscribers  fail  to  eleot,  the  right  of  the 
qualified  subscribers  shall  for  that  time  be  exercised  by 
l^e  persons  who  are  at  the  time  the  foundation  managers 
of  the  school.  (5)  Qualified  persona  shall  mean  persona 
residing  in  or  near  the  said  ecclesiastical  parish  or 
district,  or  having  a  bensfioial  interest  to  the  extent  of 
a  life  estate  at  the  least  in  real  property  situated  in  the 
said  parish  or  district,  and  in  eaoh  caae  being  and  con- 
tinuing to  be  iona  fide  members  of  the  Chnroh  of 
England,  and  no  person  who  is  required  to  possess  thsaa 
qualifioatiens  ahall  be  entitled  to  aot  as  a  fonndatioai 
manager  until  he  haa  aigned  a  declaration  that  he  ia  » 
member  of  the  Church  of  England.  (6)  Qnalified  persona 
ahall  mean  (a)  peraona  who  have  voluntarily  contributed 
a  aum  of  not  leaa  than  2s.  6d.  to  the  funda  of  the  school 
in  eaoh  of  the  three  last  preceding  school  ysaraj  or 
(b)  persona  who  have  voluntarily  oontribnted  to  the 
funda  of  the  school  not  leas  than  five  pounds  in  one 
aum ;  or  (c)  societies  or  other  bodies  who  have  volim- 
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torily  contiibnted  to  the  fimds  of  tha  aohool  not  len 
than  ten  ponnda  in  one  anm.  (7)  The  fonndation 
managera  ahall  keep  a  liat  (oorreoted  up  to  date)  of 
qualified  tubacribera,  and  thia  liat  shall  be  open  to  in- 
apeotion  by  all  persona  inteicsted.  No  peraon,  aa 
reapeota  hia  right  to  vote,  ahall  be  regarded  as  a  qualified 
inbaoriber  nnleea  his  name  is  inolnded  in  the  said  liat. 
(8)  It  ahall  be  the  dnty  of  the  foundation  managers,  by 
pubUo  notioe  giving  a  aaffioient  time,  being  not  leaa  than 
twent-one  da;  a,  before  the  expiration  of  the  term  of 
office  of  the  firat  foundation  mansgera  appointed  under 
the  eaid  interim  order,  and  afterwaurds,  before  the  end 
of  eaoh  triennial  period,  to  oall  a  meeting  of  anbaoribera 
for  the  pnrpoae  of  electing  foundation  managera.  Eaoh 
snbaoribar  shall  have  one  TOte  only  in  respect  of  eaoh 
Taoanoy.  Snbecribera  may  give  their  votea  either  per- 
aonaUy  at  the  meeting  or  by  writing  delivered  before  the 
oommenoement  of  the  meeting  to  the  peraon  named  for 
that  purpose  by  the  foundation  managera  in  tha  notioe 
0(»vening  the  meeting.  Any  society  or  body  may  exer- 
cise its  power  of  voting  through  ita  aeoretory  or  aome 
other  peraon  authoriaed  by  it  in  writing  for  that  pur- 
poae.  The  foandatioo  managera  shall  ohooae  one  of  their 
number  to  aot  aa  cbairman  of  the  meeting  for  the  elec- 
tion. In  case  of  an  equal  divieion  of  votes  the  ohairman, 
if  be  is  a  qnalified  anbsoriber,  shall  have  a  second  or 
oaating  vote.  It  shall  be  the  dnty  of  the  chairman 
before  the  doae  of  the  meeting  to  declare  the  reanlt  of 
the  eleotion.  The  namea  of  persons  elected  or  appointed 
toj  be  foundation  managers  shall  be  communicated 
to  the  clerk  of  the  local  education  authority  by  the 
foundation  managers.  (9)  It  the  local  education 
authority  under  the  proviaions  of  sect.  6  (3)  (b)  of 
the  Ednoation  Aot  1902  have  iaoreased,  or  at  any 
time  ahall  increaae,  the  total  number  of  managers,  the 
additional  number  of  foundation  managera  required  ahall 
be  provided  by  the  oo-optation  from  time  to  time  by  the 
foundation  managera  of  a  sufficient  number  of  qualified 
persons,  who  ahall  hold  office  for  the  aame  term  and 
anhjeot  to  the  rame  conditions  aa  if  they  were  repre- 
aentative  managera.  (10)  If  any  oaanal  vacancy  occurs 
among  the  representative  managera  or  tha  managera 
oo-opted  under  olauae  9  hereof,  it  ahall  be  filled  by  the 
appointment  by  tba  remaining  foundation  managera  of 
aome  other  qualified  person  to  hold  office  for  the  remainder 
of  tha  term.  (11)  Any  foundation  manager  (other  than 
a  manager  ex  officio)  who  ceasea  to  be  qnalifiod  aa  afore- 
said, or  who  is  abaent  from  all  meetinga  of  the  managera 
during  a  period  of  one  year,  or  who  ia  adjudicated  a  bank- 
rupt, or  who  ia  incapacitated  from  acting,  or  who  sends 
to  the  foundation  managers  hia  wiitten  resignation,  ahall 
thereupon  ceaae  to  be  a  lonndation  manager.  (12)  If  for 
any  reaaon  there  is  a  failure  to  hold  any  election  required 
by  thia  order,or  makeany  appointment  (by  way  of  co-opta- 
tion or  otherwise)  so  required,  any  petson  interested  may 
apply  to  the  Board  of  Education,  and  the  Board  of  Edu- 
cati<:ki  may  by  order  give  snob  directions  aa  are  neoeasary 
for  the  pnrpoaa  of  holding  the  election  or  making  the 
appointment,  and  any  eleotion  held  or  appointment  made 
under  anch  direotiona  shall  be  as  valid  aa  if  it  were  held 
or  n^sde  in  ponnaaoe  of  this  order.  (13)  Any  dispute 
(except  a  dispute  on  the  qneation  whether  any  person  ia 
or  ia  not  a  bond  fide  memoer  of  the  Chnrohof  England) 
ariaiag  out  of  or  in  relation  to  the  election,  appoiniment, 
or  ^nalificationa  of  foundation  managera,  or  Uie  qnalifioa- 
tiona  of  snbaciibera,  aball  be  referred  to  and  determined 
by  the  Board  of  Education.  Until  the  contrary  ia 
proved,  fonndaticn  managera  ahall  be  deemed  to  have 
been  duly  elected  and  appointed.  (14)  The  Interpreta- 
tion Act  1889  appliea  for  the  pnrpoae  of  the  iaterpretation 
of  thia  order,  a«  it  appliea  for  the  pnrpoae  of  the 
interprptation  of  an  Aot  of  Parliament. 

The  Ednoation  Act  1902  (2  Edw.  7,  o.  42)  pro- 
vides: 

Sect.  6  (3).  AH  pabUo  elementaij  aofaooU  not  provided 
by  the  iooal  ednoation  authority  ahall,  in  place  of  the 


eziating  managera,  have  a  body  of  managera  oonaiating- 
of  a  number  of  foundation  managera,  not  exceeding  four, 
appointed  aa  provided  by  thia  Aot,  together  with  a 
number  of  managera  not  exceeding  two,  appointed  (a> 
when  the  Iooal  ednoation  authority  are  the  oonnoil  of  a 
county,  one  by  that  oonnoil  and  one  by  the  minor  local 
authority ;  and  (6)  when  the  Iooal  ednoation  authority 
are  the  oouncil  of  a  borough  or  nrban  diatriot,  both  by 
that  authority. 

Sect.  11. — (1).  The  foundation  managera  of  a  aohool 
ahall  be  managera  appointed  under  the  proviaions  of  !!>» 
truat  deed  of  the  achool ;  but  if  it  ia  shown  to  the  satis- 
faction of  the  Board  of  Education  that  the  proviaiona  of 
the  trust  deed  as  to  the  appointment  of  managera  are  in 
any  reapeot  inconsistent  with  the  proviaions  of  thia  Act, 
or  inanffioient  or  inapplicable  for  the  purpose,  or  that 
there  ia  no  anch  tniat  deed  avulable,  the  Board  of 
Education  shall  make  an  order  tmder  thia  aeotion  for  the 
purpose  of  meeting  the  oaae.  (2)  Any  auch  order  majr 
be  made  on  the  application  of  the  existing  ownera, 
tmatees,  or  managera  of  the  achool,  made  within  a 
period  of  three  months  after  the  paaaing  of  thia  Act,. 
and,  after  that  period,  on  the  applioatioa  of  the  local 
education  authority  or  any  other  person  interested  in  the 
management  of  the  school ;  and  any  suoh  order,  where  it. 
modifies  the  trust  deed,  shall  have  effect  aa  part  of  the 
truat  deed,  and,  where  there  ia  no  trust  deed,  ahall  hara 
effect  aa  if  it  were  contained  in  a  truat  deed.  (3)  Notioe 
of  suoh  application,  together  with  a  copy  of  the  draft 
final  order  proposed  to  be  made  thereon,  shall  b» 
given  by  the  Board  of  Ednoation  to  the  local  education 
authority  and  the  exiating  ownera,  tmateea,  and 
managera,  and  any  other  peraona  who  appear  to  th& 
Board  of  Education  to  be  intereated;  and  the  final 
order  ahall  not  be  made  until  six  weeka  after  notioe  haa 
been  so  given.  (4)  In  making  an  order  under  thia 
aeotion  with  regard  to  any  aohool,  the  Board  of  Educa- 
tion ahall  have  regard  to  the  ownerabip  of  the  achool 
building  and  to  the  prinoiplea  on  which  the  education 
given  in  the  school  has  been  oondnoted  in  the  past. 
(5)  The  Board  of  Education  may,  if  they  think  that  the 
oiroumatanoea  of  the  oaae  require  it,  make  any  interim 
order  on  any  application  under  this  section,  to  hav« 
temporary  effect  until  the  final  order  is  made.  (6)  The 
body  of  managers  appointed  under  thia  Act  for  a  public 
elementary  achool  not  provided  l^  the  local  education 
authority  ahall  be  tbe  managera  of  that  aohool  both  for 
the  purpoaes  of  the  Elementary  Ednoation  Acts  1870  to 
1900  and  thia  Act,  and,  ao  far  aa  respects  the  manage- 
ment of  the  aohool  as  a  public  elementary  school,  for  the 
purpose  of  the  trust  deed.  (7)  When  the  receipt  by  a. 
sohool,  or  the  trustees  or  managera  of  a  aohool,  of  any 
endowment  or  other  benefit  ia,  at  the  time  of  the  paaaing 
of  thia  Aot,  dependent  on  any  qualification  of  the 
managera,  the  qualification  of  the  foundation  managers 
only  ahall,  in  oaae  of  qneation,  be  regarded.  (8)  Ttie 
Board  of  Edncatiou  may,  on  tbe  application  of  the 
managera  of  the  achool,  the  local  education  authority,  or 
any  peraon  appearing  to  them  to  be  interested  in  tbe 
sohool,  revoke,  vary,  or  amend  any  order  made  under 
this  section  by  an  order  made  in  a  similar  manner ;  but, 
before  making  any  such  order,  the  draft  thereof  shall,  aa 
soon  as  maybe,  be  laid  before  eaoh  House  of  Parlia- 
ment ;  and,  if  within  thirty  days,  being  days  on  which 
Parliament  haa  aat,  after  the  draft  haa  been  ao  laid 
before  Pailiametat,  either  Houae  reaolvea  that  the  draft, 
or  any  part  thereof,  ahould  not  be  proceeded  with,  ho 
further  prooeedinga  ahall  be  taken  thereon,  without  pre- 
judice to  the  making  of  any  new  draft  order. 

Sect  13.  (1).  Nothing  in  thia  Aot  ahall  affect  any 
endowment,  or  the  discretion  of  any  tmateea  in  reapeot^ 
thereof.  Provided  that,  where  under  the  tmata  or 
other  proviaiona  affecting  any  endowment,  the  income 
thereof  must  be  applied  in  wliole  or  in  part  for  those 
purpoaea  of  a  public  elementary  aohool  for  whioh  pro- 
vition  ia  to  be  made  by  the  Iooal  education  authority, 
the  whole  of  the  inoome  or  the  part  thereof,  aa  the  < 
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may  be,  shall  be  paid  to  that  anthority ;  and  ia  oaae 
part  only  of  snoh  income  mnat  be  bo  applied,  and  there 
is  no  provieion  under  the  said  tmata  or  proTiaiona  for 
determininfr  the  amonnt  which  repreaenta  that  part, 
that  amonnt  ahall  be  determined,  in  oaae  of  differenoe 
between  the  parties  concerned,  by  the  Board  of  Edaoa- 
tion ;  bat,  if  a  pnblic  inquiry  ia  demanded  by  the  local 
«daoation  authority,  the  decision  of  the  Board  of  Educa- 
tion shall  not  be  given  nntil  after  such  an  inquiry,  of 
which  ten  days'  preTioua  notice  shall  be  giTen  to  the 
local  education  authority  and  to  the  minor  local  autho- 
rity and  to  the  truateea,  shall  hare  been  first  held  by  the 
Board  of  Eduoation  at  the  cost  of  the  local  education 
«nthority.  (2)  Any  moifty  arising  from  an  endowment, 
and  paid  to  a  county  council  for  those  purposes  of  a 
{inblio  elementary  school  for  which  provision  is  to  be 
made  by  the  council,  shall  be  credited  by  the  council  in 
•id  of  the  rate  levied  for  the  purposes  of  thia  part  of 
this  Act  in  the  parish  or  parishes  which,  in  the  opinion 
-of  the  council,  are  served  by  the  school  for  the  purposes 
of  which  the  sum  is  paid,  or,  if  the  council  so  direct, 
shall  be  paid  to  the  overseers  of  the  parish  or  parishes 
in  the  proportions  directed  by  the  council,  and  applied 
by  the  overseers  in  aid  of  the  poor  rate  levied  in  the 
parish. 

This  was  an  oriKinating  sammons  taken  ont  by 
the  tmstee  of  the  will  for  the  determination  of 
the  following  question :  "  Whether  upon  the 
coming  into  operation  of  Part  3  of  the  Edaca- 
tion  Act  1902  with  reference  to  the  Biokner  and 
Hncking  National  Schools  mentioned  in  the  will 
of  the  above-named  testatrix,  the  stock  pro- 
dnoing  a  ;^early  sum  of  202.  invested  under  the 
provisions  of  the  said  will,  will  fall  into  and  form 
part  of  the  residuary  estate  of  the  testatrix,  and 
now  the  capital  and  income  thereof  ought  to  be 
Applied  and  dealt  with." 

Btuhleigh  for  the  trustee. 

0.  Leigh  Clare  for  the  managers  of  the  school. 
— The  gut  over  is  bad  as  it  offends  against  the 
rules  against  perpetuities : 

Bb  Bowen,  61  L.  T.  Bep.  789 ;  (1893)  2  Ch.  491. 

He  also  referred  to 

Be  Banded,  58  L.  T.  Bep.  626;    38    Ch.    Div. 

213* 
Be  Beard't  TrmU,  90  L.  T.  Bep.  274 ;  (1904)  1  Ch. 

270. 

Champemowne,  for  the  residuary  legatee,  was 
not  called  upon. 

BiTCKLBT,  J. — ^I  think  the  very  event  has  hap- 
pened on  which  the  testatrix  has  said  that  the 
fnlt  of  the  annuity  is  to  cease  and  determine. 
She  gave  a  certain  sum  of  money  to  trustees 
npon  trust  "  to  pay  such  income  or  yearly  sum  to 
the  treasurer  for  the  time  being  of  the  Bicknor- 
Hacking  National  Schools,  for  the  support  of  the 
flaid  schools,  so  long  as  they  shall  be  earned  on  under 
the  conditions  contuned  in  the  deed  of  trust  of  the 
said  schools  dated  the  18th  June  1873,  and  the 
funds  necessary  for  so  carrying  them  on  shall  be 
supplied  by  voluntary  contributions."  The  deed 
of  1873  contained  provisions  that  the  school  and 
endowments  should  be  controlled  and  managed 
by  the  principal  officiating  minister  for  the  time 
being  of  the  parish  of  Bicknor,  who  was  to  have 
the  superintendence  of  the  religious  and  moral 
instruction  of  all  the  scholars  attending  such 
school;  that  there  should  be  a  committee  con- 
sisting of  the  principal  officiating  minister  for 
the  time  being  of  the  said  parish,  his  licensed 
curate  or  curates  if  appointed  by  the  minister, 


such  of  the  churchwardens  for  the  time  being  of 
the  said  parish  of  Bicknor,  and  of  the  ancient 
cbapelry  of  Huckini;,  as  should  be  communicants 
of  the  Church  of  England,  and  six  other  persons 
who  were  to  contribute  20«.  a  year  at  least  to  the 
funds  of  the  school,  and  were  communicants  of 
the  Church  of   England,  and   have  a  beneficial 
interest  in  real  estate  in  the  parish  of  Bicknor  or 
be  a  resident  therein.     The  deed  contuned   a 
number  of  other  provisions  constituting  qualifica- 
tions of  persons  who  should  have  control  of  the 
school.     The  result  of  the  Eduoation  Act  1902  is 
that  this  body  is   displaced.     Are  the   schools 
carried  on  under  the  conditions  contained  in  the 
trust  deed  P    It  is  plain  that  they  are  not.    Then 
what  is  to  become  of  the  fund  ?     The  testatrix 
goes  on  to  declare  that  the  bequest  should  be 
null    and   void   if  any   of   three  events  should 
happen  in  her  lifetime — (1)  if  a  school  board  for 
the  parishes  of  Bicknor  and  Hncking  should  be 
formed ;  (2)  if  the  funds  necessary  for  carrying  on 
the  schools  should  be  raised  under  provisions  con- 
tained in  any  Act  of  Parliament ;  or  ^3)  if  sufficient 
funds  should  be  set  apart  to  carry  on  the  schools 
under  the  conditions  of  the  trust  deed  ;  and  she 
also  declared  that  if  either  of  the  two  first-men- 
tioned events  should  happen  after  her  death,  then 
the   payment  of   the  annuity  was  to  cease   and 
determine,  and  the  fund  purchased  to  produce  the 
same  was  to  fall  into  and  form  part    of   her 
residuary  estate.   It  was  said  that  on  the  authority 
of  Be  Bowen  (61 L.  T.  Rep.  789 ;  (1893)  2  Ch.  491) 
such  a  gift  over  was  void,  because  it  came  within 
the  rule  against  perpetuities — that  you  cannot 
have  a  gift  over  which  does  not  take  effect  within 
the  prescribed  period  of  a  life  or  lives  in  being 
and  twenty-one  years  afterwards.    That  principle 
is  firmly  established,  but  it  does  not  apply  to  this 
case.    There  is  here  no  necessity  to  resort  to  the 
gift  over.    The  gift  over  is  a  direction  that  the 
fund  ahall  fall  into  the  residuary  estate,  and  that 
is  where  it  would  go  by  law  if  the  gift  failed. 
Therefore  I  have  only   to   look   at  the  will  to 
ascertain  whether  the  event  has  happened  on 
which  the  annuity  is  to  cease  and  determine.   Has 
the  event  happened  on  which  it  was  to  oease  ?    If 
so  the  fund  by  law  goes  into  the  residue  and  there 
is  no  necessity  to  resort  to  the  gift  over  ;  the  gift 
having  failed,  the  law  takes  the   fund  into  the 
residue.    As  North,  J.  said   in  Be  Bandell  (58 
L.  T.   Rep.  626;  38  Ch.  Div.  213:  "If  she  had 
said  that  it  would  fall  into  and  form  part  of  her 
tesidnary  personal  estate  she  would  simply  have 
been  saying  what  the  law  is;  and  saying  that  it 
shall  do  so  is  simply  saying  what  the  law  would  do 
withont  such  a  statement.    In  my  opinion  a  direc- 
tion that  in  a  particular  event  a  fund  shall  go  in 
the  way  in  which  the  law  would  make  it  go  in  the 
absence  of  such  a  direction  cannot  be  said  to  be 
an  invalid  gift  or  contrary  to  the  policy  of  the 
law."    It  results  from  this  that  I  am  entitled  to 
read  the  defeasance  clauses  of  the  will  and  see 
whether  they  have  taken  effect.    One  of  them  is 
that  the  bequest  of  the  annuity  shall  be  null  and 
void  if  the  funds  necessary  to  carry  on  the  school 
shall  be  raised  under   any  Act  of  Parliament. 
That  is  satisfied  to  a  certain  extent,  for  the  fonds 
are  now  provided  under  the  Education  Act  1902. 
I  am  of  opinion  that  the  gltt  of  the  annuity 
has  ceased  to  take  effect  and  that  the  fund  has 
fallen  into  the  residue. 
Solicitors:  Wigati,  Champemowne,  aixiPreteoU. 
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KING'S  BENCH  DIVISION. 

Nov.  3  and  18, 1904. 

(Before  Lord  Alybbstone,  C.J.,  Eennedt  and 
RiDLET,  JJ.) 

Imfebiai.  and  Gbano  Hotels  Compant 
Limited  (apps.)  v.  Assessment  Committee 
of  Ohbistchuboh  Union  (reaps.),  (a) 

Bating — Poor  rate  —  Appeal  —  Ol^eetion  before 
astesament  eommittee — Appeal  to  next  quarter 
teteiotit  after  hearing  by  eommittee — All  steps 
teJeen  tpithin  current  year — "  Next  practiecMe 
sessions  " — Repayment  of  excess  —  Poor  Belief 
Act  1743  (17  Geo.  2,  c.  38),  s.  4— Dnton  Assess- 
ment  Committee  Amendment  Act  1864  (27  &  28 
Vict.  e.  39),  «.  1. 

By  sect.  4  of  the  Poor  Relief  Act  1743  a  person 
aggrieved  hy  any  poor  rate  may  appeal  to  the 
"  next  general  or  quarter  sessions  " ;  and'fiy  sect.l 
of  the  Union  Assessment  Comm.ittee  Amendment 
Act  1864  no  person  can  appeal  to  any  sessions 
against  a  poor  rate  unless  he  has  given  notice 
of  objection — which  might  be  given  "  at  any 
time  " — to  the  assessment  eommittee  against  the 
valuation  list,  and  has  failed  to  obtain  relief. 

A  poor  rate  icat  made  for  the  ensuing  tieelve 
months,  payable  in  two  instalments.  A  rate- 
payer, after  two  meetings  of  the  assessment 
committee  had  been  held,  and  after  payment  of 
the  first  instalment  of  the  rate,  gave  to  the  assess- 
ment committee  notice  of  objection  to  the  valua- 
tion list,  which  objection  was  heard  by  the 
committee  at  their  next  meeting.  The  ratepayer 
appealed  to  the  quarter  sessions  next  after  such 
hearing  by  the  assessment  committee,  ttoo  Courts 
of  Quarter  Sessions  having  previously  been  held 
since  the  making  of  the  rate.  Objection  was 
taken  that  the  appeal  was  out  of  time,  as  the 
tmpeal  was  not  to  the  "  next  quarter  sessions." 
The  qtiarter  sessions  overruled  the  objection, 
heard  the  appeal,  and  reduced  the  assessment, 
but  refused  to  order  the  repayment  of  the  excess 
already  paid  on  the  first  instalment.  The  objec. 
tion  to  the  assessment  committee  had  been  lodged 
and  determined  and  the  appeal  to  quarter  sessions 
brought  within  the  pertod  of  the  current  rate 
appealed  agairtst. 

Held,  that  the  appeal  teas  brought  to  the  next 
practiet^le  sessions,  and  that  the  quarter  sessions 
neul  jurisdiction  to  hear  the  same. 

Meld,  cUso,  that  the  court,  having  reduced  the  rate, 
were  bound,  under  sect.  8  of  the  Poor  Bale 
Act  1801,  to  order  repayment  of  the  excess  in 
respect  of  the  whole  year's  rate. 

Case  stated  by  the  recorder  of  the  boroagh  of 
Bonmemouth. 

At  the  Court  of  Quarter  Sessions  held  for  the 
borough  of  Boumemoath  on  tie  2iid  Jan.  1904, 
the  Imperial  and  Grand  Hotels  Company  Limited 
appealed  against  a  rate  made  hj  the  overseers  of 
the  pariah  of  Bournemouth  in  the  Christchurch 
Union  upon  the  2l8t  April  1903,  the  appellants 
having  objected  to  the  valuation  list  before  a 
meeting  of  the  assessment  committee  of  the 
rep<»ident  union  held  upon  the  12th  Nov.  1903, 
and  failed  to  obtain  relief  thereat,  as  required  by 
sect.  1  of  the  Union  Assecsment  Committee 
Amendment  Act  1864  (27  &  28  Yict.  c.  39). 

When  the  appeal  was  called  on  for  hearing 
(0)  Bapoc««d  by  W.  «.  Obb,  Em.,  BuHMn-at-L«ri 


counsel  for  the  respondents  objected  that  the 
recorder  had  no  jurisdiction  to  near  the  av'peal, 
inasmuch  as  the  appellants  had  not  appealed  to 
the  next  quarter  sessions  for  the  borough  as 
required  by  sect.  4  of  the  Poor  Belief  Act  1743 
(17  Geo.  2,  o.  38). 

The  following  admitted  facts  were  relied  npon 
by  counsel  for  the  respondents  in  support  of  their 
objection : 

The  rate  appealed  against  was  made  upon  the 
21st  April  1903  to  provide  for  expenses  to  be 
incurred  before  the  31st  March  1904,  payable  by 
two  equal  instalments,  the  first  payable  on  tb» 
Ist  May  1903  and  the  second  on  the  1st  Nov. 
1903. 

The  assessment  committee  of  the  respondent 
union  held  meetings  for  the  purpose  of  hearing 
objections  to  the  valuation  list,  of  which  due 
notice  was  given  upon  the  15th  May,  the  13th  Aag.^ 
and  the  12Ui  Nov.  1903. 

Courts  of  Quarter  Sessions  were  held  on  th& 
27th  June  and  the  27th. Oct.  1903. 

The  appellants  first  gave  notice  of  objection  to 
the  valuation  list,  on  which  the  rate  was  based,  on 
the  26th  Oct.  1903,  and  this  objection  was  heard 
by  the  assessment  committee  at  their  meeting 
held  on  the  12th  Nov.  1903. 

The  appellants  on  the  5th  Dea  1903  gave  due 
notice  ot  appeal  to  the  quarter  sessions  to  be  held 
on  the  2nd  Jan.  1904. 

The  appellants  had  paid  the  first  instalment  of 
the  rate  which  became  payable  on  the  Ist  May 
1903,  in  the  month  of  Aug.  1903,  before  they 
gave  the  notice  of  objection  to  the  valuation  list. 

The  recorder  overruled  the  objection,  being  of 
opinion  that  in  the  circumstances  above  stated 
the  appeal  was  made  to  the  next  quarter  sessions 
for  the  borough  within  the  meaning  of  the  Poor 
Belief  Act  1743  (17  Geo.  2,  o.  38),  s.  4,  and  the 
Union  Assessment  Committee  Amendment  Aofe 
1864  (27  &  28  Vict.  e.  39),  s.  1. 

Having  heard  the  appeal  on  the  merits  on  the 
2nd  Jan.  1904,  the  recorder  delivered  judgment 
therein  upon  the  12th  April  1904  in  favour  of  the 
appellants  with  costs,  and  ordered  that  the  grosa 
estimated  rental  of  the  Imperial  Hotel  be  reduced 
from  15002.  to  13251.  and  that  of  the  Grand  Hotel 
from  20502.  to  1530!.,  but  inasmuch  as  the  appel- 
lants had  not  taken  steps,  as  they  might  nave 
done,  to  appeal  against  the  rate  at  an  earlier  date,, 
he  ordered  that  tne  alteration  of  the  assessment 
should  only  operate  in  respect  of  the  second 
instalment  of  uie  rate,  and  refused  to  order  that 
the  excess  paid  by  the  appellants  in  respect  of 
the  first  instalment  should  be  refunded  to  them 
or  allowed  off  the  second  instalment. 

Counsel  for  the  appellants  contended  that  the 
recorder  was  bound  to  order  that  the  excess  paid 
by  the  appellaiits  in  respect  of  the  first  instal- 
ment should  be  refunded.  The  recorder,  however, 
refused  to  vary  his  order.  The  questions  for  the 
opinion  of  the  coart  were:  (1)  Whether  the 
recorder  was  right  in  holding  that  the  appellants 
were  not  out  of  time  in  bringing  their  appeal, 
and  that  he  haj^urisdiotion  to  hear  their  appeal. 
(2j  If  the  answer  to  the  first  question  should  be 
in  the  af&rmative,  whether  the  recorder  was  right 
in  orderins  that  the  alteration  made  by  him  in 
the  rate  should  only  apply  to  the  second  instal- 
ment thereof. 

If  the  answer  to  the  first  question  should  be  in 
Che  negative,  the  appeal  against  the  rate  was  to 
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be  diamiBsed,  and  judgment  waa  to  to  be  entered 
for  the  respondents.  If  the  answer  to  the  second 
qnestion  snonld  be  in  the  affirmative  his  order 
iras  to  stand;  if  in  the  negative,  his  order  was  to 
be  varied,  and  the  court  were  to  make  such  order 
therein  as  the  oonrt  should  think  fit. 

Sect.  4  of  the  Poor  Belief  Act  1743  (17  Geo.  2, 
c  38),  provides  : 

In  oaae  any  person  or  persons  shall  fiad  him,  her,  or 
-thanuelves  aggriaved  by  any  rate  or  aaseannent  made 
for  the  relief  of  the  poor,  or  ihall  have  any  material 
objeotion  to  any  person  or  perrans  being  pat  on  or  left 
oat  of  snch  rate  or  asBeasment,  or  to  ^e  anm  charged 
on  any  person  or  persons  therein,  or  shall  have  any 
material  objection  to  snch  account  as  aforesaid,  or  any 
part  thereof,  or  shall  find  him,  her,  or  themselves 
agennsved  by  any  neglect,  act  or  thing  done  or  omitted 
by  the  ohnroh  wardens  and  overseers  of  tho  poor,  or  by 
any  of  His  Majesty's  josticea  of  the  peace,  it  shall  and 
may  be  lawfnl  for  snoh  person  or  persons,  in  any  of  the 
oues  aforesaid,  giving  reasonable  notice  to  the  ohnroh- 
wardens  or  overseers  o(  the  poor  of  the  pariah,  toiva- 
«hip,  or  place,  to  appeal  to  the  next  general  or  quarter 
BBsaiona  ot  the  peace  for  the  oonoty,  riding,  division, 
oorporation,  or  franchise  where  snoh  parish,  toimship,  or 
place  lie* ;  and  the  jostices  of  the  peace  there  assembled 
•re  beteby  anthortsed  and  required  to  reoeive  sncti 
appeal,  and  to  hear  and  finally  determine  the  same ;  but 
if  it  shall  appear  to  the  said  justices  that  reasonable 
notice  was  not  given,  then  they  shaU  adjourn  the  said 
•ppealto  the  next  quarter  sessions,  and  then  and  there 
finally  hear  and  determine  the  same ;    .    ,    . 

Sect.  2  of  the  Union  Assessment  Oommittee 
Act  1862  (25  &  26  Vict.  o.  103)  provided  that  the 
board  ot  guardians  in  every  union  should  at 
their  first  meeting  appoint  from  amons  them- 
selves an  assessment  committee  of  the  union,  and 
by  sect.  18  any  person  who  might  feel  himself 
aiggineved  by  any  valuation  list  on  the  ground  of 
unfairness  or  incorrectness  in  tho  valuation  of 
any  hereditaments  included  therein,  might  at  any 
time  after  the  deposit  of  such  list,  and  before  the 
expiration  of  twenty-eight  days  after  the  notice  of 
Buch  deposit  of  the  list,  give  to  the  committee  a 
notice  in  writing  of  his  objection,  specifying  the 
grounds  thereof,  and  by  sect.  19  the  committee 
were  to  hold  meetings  to  hear  snch  objections. 

Sect.  1  ot  the  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Yiot.  o.  39) 
provides : 

Before  any  appeal  shall  be  heard  by  any  special  or 
<jnarter  sasaions  against  a  poor  rate  mads  for  any  parish 
contained  in  any  union  to  wbioh  the  Union  Assessment 
Committas  Aot  1862  applies,  the  appellant  shjill  give 
twenty-one  days'  notice  in  writing  pievious  to  the 
special  or  quarter  sessions  to  which  such  appeal  is  to  be 
made  of  the  intention  to  appeal,  and  the  grounds 
thereof,  to  the  assessment  committee  of  suoh  nnion : 
Provided  that  after  the  first  day  of  August  next  no 
person  shall  be  empowered  to  appeal  to  any  sesaions 
against  a  poor  rate  made  in  a<mformity  with  the  valna- 
tion  list  approved  of  by  such  committee,  unless  be  shall 
have  given  to  suoh  oommittee  notice  of  objection  against 
the  said  list,  and  shall  have  fwled  to  obtain  suoh  relief 
in  the  matter  as  he  deems  just ;  and  whioh  objeotion, 
after  ootiae  given  at  any  time  in  the  manner  preaoribed 
by  the  said  Aot  with  respect  to  objections,  the  oommittee 
shall  bear,  with  full  power  to  call  for  and  amend  snoh 
list,  although  the  same  has  been  approved  of,  and  no 
subsequent  list  has  been  transmitted  to  them,  and  if 
they  amend  the  same  shall  give  nic>tice  of  suoh  amend- 
ment to  the  ovarseeia,  who  shall  thereapon  alter  their 
then  oanent  rate  accordingly. 


The  Poor  Bate  Aot  1801  (41  Geo.  3,  o.  23) 
provides : 

Sect.  8.  If  upon  the  hearing  of  any  appeal  from  any 
rate  or  assessment  for  the  relisf  of  the  poor,  the  court 
ot  general  or  quarter  sessions  of  the  peace  shall  order 
the  name  or  names  of  any  person  or  peraons  to  be  stmok 
out  of  snoh  rate  or  assesament,  or  the  sum  or  sums  rated 
or  asseased  on  any  parson  or  persona  to  be  decreased  or 
lowered,  and  if  it  stiall  be  made  appear  to  the  said  oonrt 
that  snoh  person  or  persons  hath  or  have,  previously  to 
the  hearing  of  suoh  appeal,  paid  any  sum  or  sums  of 
money,  in  consequence  of  anoh  rate  or  assessment, 
whioh  he,  she,  or  they  ought  not  to  have  paid  or 
been  charged  with,  then  and  in  every  suoh  caas  the 
said  oonrt  shall  order  all  and  every  anoh  anm  and  suma 
of  money  to  be  repaid  and  returned,  by  the  aatd  ohnrch- 
wardena  and  overseers  of  the  poor,  to  the  person  or 
persona  having  paid  the  same  reapeotively,  together  with 
all  reaaonabla  coats,  charges,  and  ezpenaaa,  occasioned 
by  anoh  person  or  persons  having  paid  or  been  required 
to  pay  the  same ;  and  all  and  every  the  sum  and  sums 
of  money  so  ordered  to  be  repaid  or  returned  by  the 
ohnrchwardsna  and  overseers  of  the  poor,  or  any  of 
them,  shall  and  may,  together  with  all  each  costs, 
ohargea,  and  expenses  as  aforesaid,  be  levied  and  re- 
covered from  them,  or  any  of  them,  by  distress  and  all 
snoh  other  ways  and  meams  as  the  money  charged, 
rated,  or  asseaaed  on  any  person,  by  any  rate  or  aaaesa- 
ment  made  for  the  relief  of  the  poor,  can  or  may  be  by 
law  levied  or  reooverad. 

W.  C.  Byde  (Francke  with  him)  for  the  asaesa- 
ment  committee. — The  recorder  was  wrong  in 
holding  that  the  appeal  was  in  time.  His  fijiding 
in  effect  comes  to  this,  that  if  the  appellant 
allowed,  say,  ten  yearj  to  elapse  his  appeal  to 
quarter  sessions  would  still  be  in  time.  By  sect.  4 
of  the  Poor  Belief  Aot  1743,  a  person  aggrieved 
by  a  poor  rate  may  appeal  to  the  "  next  general 
or  quarter  sessions,"  so  that  if  he  appeals  at  all  his 
appeal  must  be  to  the  next  quarter  sessions,  and 
that  has  been  jadioially  decided  to  mean  the  next 
practicable  sessions.  Then,  sect.  1  of  the  Union 
Assessment  Committee  Amendment  Act  1864 
says  that  on  his  way  to  the  quarter  sessions  he 
must  Ko  to  the  assessment  oommittee  and  there 
make  nis  objection  to  the  valuation  list.  U  he 
is  dissatisfied  and  wishes  to  appeal,  he  mnst  atill 
go  to  the  next  practicable  sessions.  At  the 
time  the  Act  17  Geo.  2  was  passed  there  was  no 
assessment  committee  in  existencse.  Under  the 
Union  Assessment  Committee  Act  1862  an 
assessment  committee  was  constituted  (sect.  2), 
and  by  sect.  14  the  overseers  were  required  to 
prepare  valuation  lists.  By  sect  18  a  person 
aggrieved  by  the  valuation  list  could  within 
twenty-eight  davs  object  before  the  assessment 
committee,  and  by  sect.  19  the  committee  were  to 
hold  meetings  to  hear  such  objections,  and  when 
the  list  was  finally  approved  no  further  alteration 
coold  be  made  except  by  a  new  list:  (sect.  24). 
The  effect  of  that  section  waa  to  make  the  over- 
seers bound  by  the  valuation  list,  but  to  leave  the 
ratepayer  free,  and  if  he  was  dissatisfied  with  the 
rato  his  remedy  remained  (as  before)  to  appeal 
a^rainst  the  rata  to  the  special  or  quarter  sessions. 
By  sect.  18  a  ratepayer  had  only  twenty-eight  days 
wherein  to  give  his  notice  of  objection,  and  if  he 
missed  his  opportunity  of  objecting,  then  he  might 
be  bound  for  five  years.  That  was  the  miscMef 
aimed  at  by  sect.  1  of  the  Act  of  1864.  That 
section  says  that  he  may  give  notice  of  objection 
"  at  any  time."  That  cannot  mean  that  he  can 
give  notice  of  objection,  say,  ten^ears  afterwards. 
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The  words  are  capable  of  a  more  reasonable  con- 
«traction.  Under  the  Act  of  1862  there  was  no 
power  to  object  after  the  twenty-eight  days,  or  to 
alter  the  list  after  final  approval.  Beet.  1  of  the 
Act  of  1864  liberates  the  parties  from  these 
trammels,  and  the  words  "  at  any  time  "  were 
pat  into  gaard  against  two  things :  first,  the 
twenty-eight  days'  limit  for  objecting,  and, 
secondly,  the  provision  that  the  list  could  not  be 
altered  sifter  final  approraL  The  words  "  at  any 
time  "  are  perfectly  intelligible  on  that  vietr,  and 
they  were  not  intended  to  repeal  the  provision  in 
the  Act  of  Greorge  II.,  which  says  that  the  appeal 
ahonld  be  to  the  next  sessions,  and  it  is  con- 
ceded that  that  provision  is  still  in  force. 
The  two  Acts  of  George  II.  and  of  1864  are  to  be 
oonstrued  together,  and  the  right  of  appeal  is 
given  by  the  Act  of  G«orge  II.  on  condition  that 
the  appellant  should  go  to  the  next  practicable 
sessions.  An  appellant  must  use  expedition  in 
going  to  the  assessment  committee  in  order  to 

fet  to  the  next  practicable  quarter  sessions,  and 
ere  the  appellants  have  not  done  so,  as  they 
allowed  two  meetings  of  the  assessment  com- 
mittee to  pass  and  two  quarter  sessions  to  pass 
before  they  brought  their  appeal  to  the  qaarter 
eessions  on  the  2nd  Jan.  19U4.  The  case  most 
against  our  contention  is  Sea.  v.  Great  Wegtern 
Maihoay  Company  (38  J.  P.  822),  where  the  point 
might  have  been  raised,  but  was  not.  In  Beg.  v. 
Biggleswade  Union  (21  L.  T.  Rep.  494)  the  appel- 
lant had  gone  to  the  first  meeting  of  the  assessment 
committee  and  then  to  the  first  quarter  sessions 
after  such  meeting,  and  it  was  held  that  that  was 
the  next  practicable  quarter  sessions,  although  one 
quarter  sessions  had  been  passed  over,  inasmuch 
as  it  was  the  next  practicable  sessions  to  which  be 
«ould  have  gone  after  complying  with  sect.  1  of 
the  Act  of  1864.  There  no  meeting  of  the 
assessment  committee  had  been  passed  over, 
«aoh  step  having  been  taken  with  promptitude. 
The  foUowing  cases  show  the  inconvenient 
results  which  would  follow  from  the  recorder's 
'decision: 

XtDarpooi  Oai  Company  v.  Mverton,  L.  Bap.  6  C.  P. 

414  ;  s.o.  Reg.  v.  Recorder  of  Liverpool,  23  L.  T. 

Bep.  813 ; 
Reg.  V.  WilUhire  Juttiees,  40  L.  T.  Bep.  681; 

4  Q.  B.  Div.  326. 

If  an  appellant  can  go  to  the  next  practicable 
«essions,  ne  cannot  by  his  own  delay  make  a  later 
«essions  a  practicable  sessions.  He  also  referred 
to 

Reg  ▼.  Wett  Riding  Juttieet,  81  L.  T.  Bsp.  O.  S. 
232  j  E.  B.  &  E.  713. 

Clavell  Salter,  E.G.  (Haydon  with  him)  for  the 
Imperial  and  Grand  Hotels  Gompany.  —  The 
appeal  was  in  time.  The  rate  was  made  <m  the 
21  st  April  1903 ;  both  the  objection  to  the  assess- 
ment committee  and  the  appeal  to  quarter  ses- 
sions were  made  within  the  year,  so  that  all  the 
steps  were  taken  within  the  currency  of  the  rate. 
If  the  duty  of  an  appellant  appealing  against  a 
current  rate  is,  as  it  was  under  the  old  law,  to 
go  to  the  next  quarter  sessions  after  the  making 
of  the  rate,  then  it  must  be  admitted  that  the 
appellants  here  did  not  go  to  the  next  qaarter 
eessions ;  but  if  their  duty  was  to  go  to  the  next 
qaarter  sessions  after  they  had  acquired  a  griev- 
iuaoe,  then  they  have  done  so.  DeaJing  first  with 
tiie  Act  of  George  II.,  which  gave  a  general  right 


of  appeal  to  every  ratepayer,  the  right  of  appeal 
was  to  a  person  "aggrieved"  by  the  rate,  and 
to  the  "  next  quarter  sessions."  The  person 
"  aggrieved  "  had  the  right  to  go  to  the  sessions, 
but  his  doty  was  to  go  to  the  next  quarter  sessions 
after  his  grievance  had  accrued.  The  Act  of  1862 
gave  a  right,  but  a  limited  one,  to  the  rate- 
payer to  object  to  the  valuation  list.  Between 
1862  aad  1864  a  ratepayer,  who  felt  himself 
aggrieved  of  being  over-assessed,  mi^ht  go  and 
complain  to  the  assessment  committee;  but, 
if  he  succeeded  before  the  committee,  it  did 
not  affect  the  current  rate  as  to  which 
he  would  still  have  to  appeal  to  quarter  ses- 
sions. That  was  one  of  the  things  which  the 
Act  of  1864  altered ;  but  between  those  dates  the 
assessment  committee  was  not  a  body  who  could 
grant  relief  against  the  current  rate.  Then  came 
the  Act  of  1864,  and  sect.  1  consisted  of  two  parts, 
the  first  a3  to  procedure  under  which  Reg.  v. 
Biggleswade  Union  (u6t  sup.)  was  decided,  and 
the  second  part  dealing  with  the  right  of  appeal, 
and  in  one  direction  hiniting  that  right.  The 
assessment  committee  was  for  the  first  time 
clothed  with  the  power  of  giving  relief  against 
the  current  rate.  The  ratepayer  must  go  first  to 
them,  and  if  he  satisfies  them  they  can  give  relief 
not  only  in  respect  of  future  rates,  but  also  in 
respect  of  the  current  rate ;  and  in  sabstance  he  is 
not  clothed  with  the  legal  right  to  go  to  the  qaarter 
sessions  until  he  has  gone  to  the  lower  authority 
and  has  faeiled;  and  as  to  going  to  this  lower 
authority  there  is  a  disUnct  direction  in  sect.  1 
that  he  may  give  his  notice  to  go  to  the  assess- 
ment eommittee  "  at  any  time."  The  law  always 
was,  and  is,  that  the  appellant  mast  go  to  the 
first  sessions  after  his  right  to  go  there  has 
accrued.  Since  1864  his  right  to  go  there  does 
not  accroe  until  he  has  gone  to  the  assessment 
committee  and  has  been  aggrieved  by  their 
decision,  and  although  his  right  of  appeal  has 
been  limited  in  scope,  it  has  been  extended  as  to 
time"that  is,  from  twenty- eight  days  to  any 
time.  The  ratepayer  appMJing  against  a  rate 
mav,  ai  any  time  during  the  currency  of  the  rate 
— tnat  is,  while  the  assessment  committee  have 
power  to  alter  that  rate,  go  to  the  assessment  com- 
mittee. Then  after  that  he  must  go  to  the  next 
sessions,  which  the  appellants  in  this  case  did. 
The  ratepayer  cannot  go  to  the  committee  after 
the  currency  of  the  rate,  as  the  committee  would 
then  hare  no  power  to  alter  the  rate.  Then,  as 
to  the  second  point,  the  recorder  was  wrong  in 
not  redudog  the  first  instalment  of  the  rate.  If 
he  had  jarisdiction  to  lower  the  rate,  then  he  was 
bound,  under  sect.  8  of  the  Poor  Bate  Act  1801 
(41  Gteo.  3.  c.  23),  to  order  the  return  of  the  excess 
paid  on  the  first  instalment  of  the  rate.  He 
referred  to 

Bag.  V.  Oreat    Western    Railteay   Company  (ubt 

Reg.  V.  WHishire  Justices  (uii  sup.). 

Rgde  io  raply. — ^It  is  important  "  that  appeals 
should  be  prosecuted  promptly,  so  that  the  public 
authoritiaB  shoald  not  bd  left  in  uncertainty 
whether  the  rate  is  to  be  attacked  or  not " : 

Ba/f.  V.  Surrey  Justices,  43  L.  T.  Bep.,  at  p.  503 ; 
6  Q,  B.  Div.,  at  p.  111. 

[He  vs/stT^  v>  Bex  v.  Sussex  Jmtices,  15  East, 
206.] 

Cwr.  ado.  vvlt. 
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Nov,  18.  —  The  jndgment  of  the  coart  (Lord 
Alverstone,  O.J.,  Kennedy  and  Ridley,  JJ.)  was 
read  by 

Lord  Alyisbbtoiib,  O.J. — This  is  an  appeal  on 
a  case  stated  from  a  decision  of  Mr.  Kinglake,  the 
Recorder  of  Boumemonth,  and  raises  a  qaestion 
of  some  dif&cnlty  under  the  Poor  Relief  Act 
1743  and  the  Union  Assessment  Committee  Acts 
1862  and  1864.  The  rate  appealed  against  was 
made  on  the  2l8t  April  1903  to  provide  for  ex- 
penses np  to  the  30tii  March  1904,  and  was  pay- 
able by  two  instalments,  one  on  the  ls(  May 
and  the  second  on  the  1st  Not.  1903.  Meetings 
of  the  assessment  committee  were  held  on  the 
15th  Maj,  the  13th  Aug.,  and  the  12th  Nov. 
Gonrts  of  quarter  sessions  were  held  on  the  27th 
June  and  the  27th  Oct.  The  first  notice  of  objec- 
tion was  given  by  the  appellants  to  the  assess- 
ment committee  on  the  26th  Oct. ;  the  objection 
was  heard  and  determined  on  the  12th  Nov., 
and  the  notice  of  appeal  to  the  sessions  held  on 
the  2nd  Jan.  1904  was  given  on  the  5th  Dec. 
1903.  The  appellants  in  the  month  of  Aug.  1903 
mud  the  first  instalment  due  on  the  1st  May. 
Objection  was  taken  to  the  jurisdiction  of  the 
recorder  upon  the  ground  that  the  appeal  to  the 
January  Quarter  Sessions  was  too  late,  not  having 
been  brought  to  the  next  quarter  sessions  within 
the  meaning  of  sect.  4  of  17  Geo.  2,  c.  38.  It  is 
dear  from  the  authorities,  and  in  fact  it  is  not 
disputed,  that  up  to  the  passing  of  the  IJnion 
Assessment  Committee  (Amendment)  Act  1864 
the  appeal  would  have  been  too  late.  There  are 
numerous  authorities  which  establish  that  an 
appeal  against  a  rate  must  be  brought  at  the 
next  practicable  sessions  at  which  an  effectual 
appeal  could  be  lodged  :  see  ii«si;  v.  Stuaex  Jiutiees 
(15  East,  206),  Reg.  v.  Jutticea  of  We$t  Biding  qf 
Yorhahire  (E.  B.  &  E.  713),  and  numerous  other 
cases.  Sect.  1  of  the  Union  Assessment  Com- 
mittee (Amendment)  Act  1864  provides  that 
no  person  shall  be  allowed  to  appeal  against 
a  poor  rate  unless  he  shall  have  given  to 
the  assessment  committee  notice  of  appeal 
against  the  valuation  list,  and  shall  have  failed  to 
obtain  such  relief  in  the  matter  as  be  deems  just. 
And  the  section  further  provides  that:  "After 
notice  given  at  any  time  in  the  manner  prescribed 
by  the  said  Act  with  respect  to  objections,  the 
committee  shall  hear"  such  objections  "with 
full  power  to  call  for  and  amend  such  list,  although 
the  some  has  been  approved  of,  and  no  subsequent 
list  has  been  transmitted  to  them,  and  if  they 
amend  the  same  shall  give  notice  of  such  amend- 
ment to  the  overseers,  who  shall  thereupon  alter 
their  current  rate  accordingly."  It  was  contended 
on  behalf  of  the  respondents,  the  assessment 
committee  of  the  Ghristchnroh  Union,  that  the 
proviso  to  this  section,  which  makes  it  a  condition 
precedent  to  an  appeal  that  an  appellant  shall 
nave  ^ven  notice  of  objection  to  the  assessment 
committee,  and  shall  have  failed  to  obtain  relief, 
had  not  affected  the  duty  of  the  appellant,  under 
the  4th  section  of  the  Act  of  1743,  of  bringing 
his  appeal  to  the  next  practicable  sessions  aiter 
the  publication  of  the  rate,  and  that,  inasmuch  as 
the  appellants  had  taken  no  steps  until  the 
26th  Oct.,  and  had  allowed  the  meetings  of  the 
assess.ment  committee  of  May  and  August  to 
go  by,  and  that  no  explanation  was  given 
to  account  for  the  delay,  the  appellants  had 
failed    to  comply  with    the    provisions    of    the 


Act  of  1743.  It  was  fai-ther  contended  that, 
inasmuch  as  the  recorder  had  found  that  th« 
appellants  had  not  taken  steps,  which  they  might 
have  taken,  to  object  to  the  rate  at  an  earlier  date, 
he  had  in  effect  decided  that  the  delay  in  going 
to  the  assessment  committee,  and  the  consequent 
postponement  of  the  appeal,  showed  that  the 
appellants  had  not  brought  the  appeal  to  the  next 
practicable  sessions.  There  is  a  great  deal  of  force 
in  this  contention,  and  there  is  no  doubt  the  lan- 
guage in  some  of  the  judgments  which  have  been 
given  shows  that  an  appellant  ought  to  be  prompt 
in  raising  objections ;  for  instance,  Bovill,  C.J.,  in 
Beg.  v.  BiggUivoade  Union  (21  L.  T.  Rep.  494),  in 
deciding  in  favour  of  an  appellant,  said  that  there 
was  nothing  to  show  that  the  appellant "  took  more 
than  a  reasonable  time  before  taking  any  stm." 
But  we  are  dealing  with  the  question  of  jnrismc- 
tion.  Whatever  we  true  view  may  be  in  a  case 
in  which  it  could  be  proved  that  as  a  matter  of 
fact  the  appellanU  had  unreasonably  delayed 
going  before  the  assessment  committee,  and  had 
thereby  exceeded  the  time  allowed  for  appealing, 
we  are  unable  to  ssy  that  the  recorder  had  no 
jurisdiction  to  entertain  this  appeal.  The  Act  of 
1743  provided  that  the  appellant  should  appeal  to 
the  next  general  or  quarter  sessions.  These 
words,  as  we  have  already  said,  have  been  con- 
strued to  mean  the  next  practicable  sessions. 
Sect  1  of  the  Act  of  1864  contains  no  similar 
direction  or  limitetion.  Reliance  was  placed  by 
the  appellante,  the  Imperial  and  Grand  Hotels 
Company,  upon  the  words  in  sect.  1  of  the  Act  of 
1864 :  "  At  any  time,"  foUowing  the  words  "  after 
notice  given,"  but  we  doubt  whether  that  argu- 
ment is  entitled  to  much  weight  because  those 
words  were,  undoubtedly  necessary  in  order  to 
extend  the  limit  of  twenty- eight  days,  during 
which,  under  sect.  18  of  the  Union  Assessment 
Committee  Act  1862,  a  person  could  object  to  the 
valuation  list,  and  also  to  give  the  committee 
power  to  alter  the  list,  notwithstanding  approval 
under  the  same  Act.  But  apart  from  this  ar^- 
ment  the  section  contains  no  direction  or  limitation 
similar  to  that  contained  in  the  Act  of  1743,  that 
the  appellant  shall  lodge  his  objection  before  the 
next  or  any  particnlar  meeting  of  the  assessment 
committee,  and,  looking  to  the  practical  working 
of  the  matter,  we  think  it  quite  possible  that  the 
Legislature  recognised  that  these  objections  could 
not  be  dealt  with  as  speedily  as  appeals  against 
poor  rates  under  the  old  law,  especially  having 
regard  to  the  extended  powers  of  objection  which 
were  conferred  by  the  (Tnion  Assessment  Com- 
mittee Acte  of  1862  and  1864.  Further,  the 
power  of  the  committee  to  alter  a  current  rate 
would  seem  indireoUy  to  limit  the  time  within 
which  objections  can  be  effectually  taken.  We 
express  no  opinion  as  to  what  may  be  the  true 
view  to  be  taken  in  a  case  in  which  the  whole 
period  for  which  the  rate  was  made  was  allowed 
to  go  by,  or  where,  as  we  have  said,  persons  have 
been  guilty  of  unreasonable  delay  in  giving 
notice  of  their  objections.  But  we  are  unable  to 
say  in  this  case,  in  which  the  objection  was 
lodged  and  determined,  and  the  appeal  brought 
within  the  period  of  the  current  rate,  that  the 
jurisdiction  of  the  Court  of  Quarter  Sessions  was 
ousted,  because  the  appellante  might  have  lodged 
their  objection  at  one  or  two  eaiiier  meetines  of 
the  assessment  committee.  Upon  the  w'^ole, 
therefore,  we  are  of  opinion  that  the  recorder  waa 
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riftjbt  in  hearing  the  appeal,  and  in  declining  to 
(^ve  effect  to  the  preliminary  objection.  The  other 
point  raised  in  the  case  must,  in  onr  opinion,  be 
answered  in  favour  of  the  Imperial  and  Grand 
Hotels  Company.  The  recorder  having  reduced 
the  rateable  value  from  1500Z.  to  13252.  in  the  one 
case,  and  from  20502.  to  15302,  in  the  other, 
ordered  that  the  repayment  of  the  excess  should 
operate  in  respect  ot  the  second  instalment  of  the 
rate  and  should  not  apply  to  the  first  instalment 
-which  the  Imperial  and  Grand  Hotels  Company 
had  paid  in  Augnst.  Assuming  that  he  conld 
«ntertain  the  appeal,  as  we  have  already  decnded, 
he  was  bound,  having  regard  to  the  provisions  of 
sect  8  of  the  Poor  Bate  Act  1801  (41  Geo.  3, 
c.  23)  to  order  repayment  of  the  excess  in  respect 
of  the  whole  rate.  We  therefore  think  that  the 
appeal  of  the  assessment  committee  most  be 
dismissed  with  costs,  and  the  order  varied  as 
above  directed,  and  the  appeal  of  the  Imperial 
and  Grand  Hotels  Company  should  be  allowed 
with  costs. 

Judgment  accordingly . 

Solicitors  for  the  respondents  (the  assessment 
committee),  Lovell,  Son,  and  Pitfield,  for  Druitt 
and  Druitt,  Christchurch. 

Solicitor  for  the  appellants,  C.  F.  Ingram,  for 
Charles  Lacey,  Bournemouth. 


PEOBATE,  DrVOROB,  AND  ADMIEALTT 

DIVISION. 

ADMIBALTY   BUSINESS. 

July  29  and  30, 1904. 

(Before  Sir  F.  H.  Jbunb,  President.) 

Thb  Millwall.  (a) 

CoUuion  between  tow  and  vessel  at  anchor — 
Negligence  of  tug— Damage  to  cargo  in  tow — 
Aetion  by  cargo  owner  against  tt^  and  tow 
owners  —  Contract  between  tug  and  tow— 
Indemnity  of  tug  owner  by  tow  owner. 

A  barge  in  tow  of  a  tug  came  into  coUision  wiih 
a  barge  at  anchor.  The  eollision  was  caused  by 
fks  negligence  of  those  on  the  tug.  The  eargo  on 
the  barge  whim  was  being  towed  teas  damaged. 
The  eargo  owners  brought  an  action  for  tort 
against  both  the  barge  and  i*tg  ovmers  for 
the  damage,  and  also  brought  their  aetion 
against  the  barge  owners  alternatively  for  breach 
of  eontract  to  carry  safely  and  deliver  the  eargo. 
In  that  action  the  claim  of  the  eargo  ovmers 
against  the  owners  of  the  barge  was  dismissed 
with  costs,  but  the  owners  of  the  cargo  recovered 
against  the  owners  of  the  tug  in  tort,  with  costs, 
and  the  tug  owners  tosre  also  ordered  to  pay  to 
the  cargo  oumers  the  costs  of  the  cargo  owners' 
unsuccessful  action  against  the  barge  owners. 

The  tug  oumers  had  contracted  to  tow  the  barge  on 
the  following  terms  :  "  They  will  not  be  answer- 
able for  any  loss  or  damage  which  may  happen 
to  any  barge  or  its  cargo  while  in  tow,  however 
sueh  loss  or  damage  may  arise,  arid  from  whose- 
soever fault  or  default  such  lots  or  damage  may 
arise,  and  the  services  of  their  tugs  must  be 
understood  and  agreed  to  be  engaged  upon  the 
terms  that  they  are  to  be  held  harmless,  and 
indemnified  from  any  sueh  loss  or  damage,  and 
against  the  faults  or  defaults  of  their  servants  or 
any  daim  therefor,  by  whomsoever  made.    And 

(a)  Bsportad  IiylJONSL  F.  O.  DABsr,  Kaq.,  Bwriitar«(-JUiw. 


the  customers  of  the  said  Gaselee  and  Sons 
undertake  and  agree  to  bear,  satisfy,  and  indem- 
nify them,  accordingly."  The  tug  owners  claimed 
to  be  indem.nifi.ed  by  the  barge  owners  for  the 
damages  and  costs  which  they  had  paid  to  the 
cargo. 
Held,  that  the  barge  owners  were  liable  under  the 
contract  to  indemnify  the  tug  owners  even 
against  the  results  of  the  tug  owners'  negligence 
and  that  the  barge  owners  should  pay  to  the  tug 
owners  the  amount  of  the  damages  and  costs 
recovered  by  the  cargo  owners  from  the  tug 
owners,  including  the  costs  paid  to  the  barge 
owners  by  the  cargo  owners,  and  which  the  cargo 
oumers  had  in  the  first  instance  recovered  from 
the  tug  owners. 

Charles  Page  and  Co.  having  to  send  some 
sulphate  of  ammonia  to  the  steamship  logo,  in- 
structed Darling  Brothers  on  the  18th  Jan.  1904 
to  send  a  barge  to  Becton  Gas  Works  on  the 
river  Thames  to  carry  the  sulphate  of  ammonia 
to  the  lago  which  was  in  the  Tnames  loading  for 
Venice. 

As  the  logo  was  expected  to  sail  shortly  Charles 
Page  and  do.  !<old  Darling  Brothers  to  employ  a 
tug  to  tow  the  barge  to  the  logo. 

Darling  Brothers  sent  the  barge  MiUwaU  to 
Beoton  Gas  Works  and  loaded  her  with  572  bags 
of  sulphate  of  ammonia. 

Darling  Brothers  ordered  Gaselee  and  Son  to 
send  a  tug  to  tow  the  barge  to  the  lago,  and  on 
the  21st  Jan.  Gaselee  and  Son  sent  the  tug  Bee  to 
Becton  for  that  purpose. 

The  barge  Mitlwall,  manned  by  one  of  Darling 
Brothers'  men,  after  being  taken  in  tow  by  the 
tag  Bee,  manned  by  Gaselee  and  Son's  men,  was, 
through  the  negligence  of  the  latter  firm's  men, 
brought  into  collision  with  the  sailing  baree 
Hughes  HaUei  which  was  at  anchor.  The  Mm- 
wail  began  to  make  water,  and  as  her  pump  was 
unable  to  keep  it  under  she  was  beached  at 
Trinity  Wharf,  and  the  cargo  sustained  damage. 

The  sound  value  ot  the  cargo  was  6432. 15«. ;  in 
its  damaged  condition  it  was  worth  872. 18<.  and 
ite  owners,  Charles  Page  and  Co.,  sought  to 
recover  the  difference,  5551.  17«.  from  the  barge 
owners  and  tug  owners. 

The  cargo  owners  framed  their  action  asainst 
both  the  luirge  owners  and  tug  owners  jointly  and 
severally  in  tort  and  alternatively  against  the 
barge  owners  in  contract. 

The  contract  alleged  was  a  verbal  one  made  by 
telephone  by  the  agent  of  the  cargo  owners  giving 
instructions  to  Darling  Brothers  to  send  a  barge 
for  the  ammonia  and  sending  a  delivery  order  for 
the  goods  to  the  office  of  Darling  Brothers  upon 
which  they  collected  the  cargo. 

Darling  Brothers  by  their  defence  denied  (hat 
they  had  been  guilty  of  negligence  and  denied 
the  contract  alleged.  In  the  alternative  they 
alleged  that  if  the  goods  were  received  by  them 
for  carriage  they  wera  received  on  terms  estab- 
lished by  the  course  of  business  and  dealing 
between  the  parties — viz.,  that  Darling  Brothers 
should  not  be  liable  for  any  loss  of  or  damage  to 
the  goods,  which  could  be  or  in  fact  was  covered 
by  insurance,  whether  such  loss  or  damage  did 
or  did  not  arise  from  the  negligence  of  them  or 
their  servants  or  agents  and  on  the  terms  that 
Charles  Page  and  Co.  should  insure  against  loss 
of  or  damage  to  the  goods,  and  that  the  under- 
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writers  Bhonld  in  no  oase  have  recourse  asainst 
Darling  Brothers.  That  in  pursaance  of  that 
arrangement  Charles  Page  and  Go.  did  insure  the 
goods  and  had  been  paid  by  their  nnderwriters  in 
reepeot  of  their  loss,  and  that  therefore  Darling 
Brothers  were  not  liable.  The  tug  owners, 
Gaaelee  and  Sons,  put  in  a  defence  by  which  they 
denied  that  they  had  been  guilty  of  the  negligence 
alleged,  and  did  not  admit  that  the  coUiaion  had 
taken  place  or  that  the  goods  had  been  injured, 
and  alternatively  alleged  that  the  damage  was 
not  caused  by  their  negligence. 

Before  the  trial  of  the  action  the  tug  owners 
served  a  third  j^arty  notice  on  the  barge  owners 
claiming  to  be  indemnified  by  them  against  any 
sum  which  Charles  Page|ana  Co.,  the  plaintiffs, 
might  recover  in  the  action  against  the  tug  owners 
tor  damages  and  oosts,  and  aeainst  the  costs  the 
tug  owners  might  incur  in  defending  the  action, 
and  against  the  costs  of  and  incidental  to  the 
third  party  notice,  and  the  necessary  proceedings 
consequent  thereon  upon  the  ground  that  the 
towage  in  resx)eot  of  which  Charles  Page  and  Co. 
alleged  negligence  was  being  performed  oy  the  tug 
owners  on  their  usual  terms,  which  were  as 
follows  : 

Oaaeleeand  Sons  hereby  give  ooU-ie  that  tfaey  will 
not  be  anewerable  for  any  Iobb  or  damage  which  may 
happen  to  any  barge  or  it«  cargo  while  in  tow,  however 
tneh  loss  or  damage  may  arise,  and  from  whoaeaoerer 
fanlt  or  defaolt  each  loss  or  damage  may  arise,  and  the 
services  of  their  tugs  mnat  be  nndergtood  and  agreed  to 
be  engaged  npon  the  terms  that  they  are  to  be  held 
harmleag  and  indemnified  from  any  snch  loas  or  damage, 
and  against  the  faults  and  defanlta  of  their  tervanti,  or 
any  claim  therefor  by  whomsoever  made.  And  the 
onatomers  of  the  said  Oaselee  and  Son  nndertake  and 
agree  to  bear,  latiify,  and  indemnify  them  accordingly. 

The  barge  owners  put  in  a  defence  to  the  claim 
of  indemnity  by  the  tug  owners,  denying  that  they 
employed  the  tug  on  those  terms,  or  that  the 
alleged  terms  eotilled  the  tug  owners  to  the  relief 
claimed,  and  alternatively  alleged  that  if  the  tag 
was  employed  on  the  terms  alleged  she  was 
employed  at  the  verbal  request  of  Charles  Page 
and  Co.,  who  were  at  all  times  material  well  aware 
of  the  tug  owners'  terms  of  towage. 

On  the  hearing  of  the  case  between  the  cargo 
owners  and  the  barge  and  tug  owners,  which  was 
before  the  court  on  the  27th,  28th,  and  29th  July, 
the  learned  judge  held  that  the  damage  to  the 
cargo  was  occasioned  by  the.  negligence  of  the 
crew  of  the  tug,  and  judgment  was  given  for  the 
amount  claimed,  with  costs  against  the  tug 
owners. 

The  claim  of  the  cargo  owners  again^  the 
barge  owners  was  dismissed  with  coats,  but  the 
learned  judge,  following  the  cases  of  Tlte  Biver 
Lagan  (58  L.T.  B«p.  773;  6  Asp.  Mar.  Law  Cos. 
281),  The  Mytiery  (86  L.  T.  Bep.  359 ;  » Am.  Mar 
Law  Cas.  281),  and  Sanderton  v.  BlyiJi  Theatre 
Company  (89  L.  T.  Rep.  159),  directed  that  the 
taxed  costs  recovered  by  the  barge  owners  against 
the  cargo  owners  were  to'  be  added  to  the  costs 
recoverable  by  the  cargo  owners  agaioet  the  tug 
owners. 

During  the  trial  of  the  action  dviADoe  was 
given  showing  that  the  barge  owners  frequoatly 
employed  the  tug  owners  to  tow  tiieif  barges, 
and  received  a  discount  from  the  tug  owners  on 
the  amount  paid  for  the  hire  of  the  itogfi,  but  that 
they  did  not  allow  this  discount  to  iihe  cargo 


owners  when  debiting  them  with  the  hire  of  tha 
tug. 

Upon  that  evidence  the  learned  judge  held 
that  the  barge  owners  had  entered  into  the  con- 
tract of  towage  with  the  tug  owners  as  principal» 
and  not  as  agents  for  the  cargo  owners. 

The  question  of  the  indemnity  of  the  tug 
owners  by  the  barge  owners  then  came  before  the 
court. 

Bailhaehe  (with  him  J.  A.  Samillon,  E.C.)  for 
the  tug  owners. — The  indemnity  clause  form» 
part  of  the  contract  between  the  tug  owners  ami 
the  barge  owners,  and  under  that  clause  the  to(( 
owners  are  entitjed  to  be  indemnified  by  th» 
barge  owners,  both  in  respect  of  damages  and 
costs.  The  only  point  open  to  argument  on  th» 
clause  is  whether  the  words  cover  a  oase  of  negli- 
gence on  the  part  of  the  tug  owners'  servants  ;  if 
they  do,  there  can  be  no  answer  to  a  claim  made 
under  it.  In  the  case  of  Corporation  of  York 
V.  Botebotham  (Shipping  Oaaette,  14th  March,. 
1901)  a  tug  towed  a  vessel  into  collision  with 
another  at  anchor,  and  the  tug  owners  then 
attempted  to  recover  from  the  tow  owners  the 
damages  and  costs  which  they  had  had  to  pay  to  the 
owners  of  the  vessel  at  anchor,  and  it  was  held 
in  that  case  that  the  tug  owners  were  entitled'  to 
recover  them.  In  that  case  the  words  of  the 
contract  were  that  the  tug  owners  were  not  to  be 
answerable  or  accountable  for  any  loss  or  damage 
whatever  which  might  be  occasioned  by  tfaro 
tow  while  she  was  in  tow  of  the  tug,  arising  from» 
or  occasioned  by,  any  supposed  negligence  or 
default  of  the  tug  owners  or  their  servants,  and 
the  owners  of  the  tow  undertake  to  bear,  satisfy, 
and  indemnify  the  tug  owners  against  all  such 
loss  or  damage."  Such  contracts  may  appear 
onerous,  but  they  are  usual,  and  the  towage  ratos 
are  of  course  less  where  such  claims  are  inserted. 

Laing,  E.G.  and  BaUoeh  for  the  barge  owners. 
— The  wording  of  the  clause  is  involved,  and 
must  be  considered  word  by  word;  it  does  not 
cover  the  loss  sought  to  be  recovered,  and  has 
been  held  not  to  do  so.  The  words  "  give  notice  " 
at  the  beginning  of  the  clause  csn  only  refer  to 
notice  given  to  the  customers  of  the  tug  owners, 
as  it  is  impossible  for  the  tug  owners  to  give  a 
notice  such  as  this  to  the  world  at  large :  "  Any 
loes  or  damage  which  may  happen  to  any  barge 
or  its  cargo  "  must  also  refer  to  damage  done  to 
their  onstomera  barge,  or  cargo,  and  so  the  con- 
tract made  between  the  tug  owners  and  th» 
barge  owners  denies  the  customer  the  right  to 
recover  against  the  tug  owners  any  damage  whiob 
the  customer  may  sustain.    When  the  contract 

ETOceeds  to  say  that  the  tug  owners  are  to  be 
eld  harmless  and  indemnified  from  any  "  such  " 
loss  or  damage  it  refers  to  claims  which  mighb 
have  been  made  by  the  customers.  '  This  claim 
does  not  come  within  the  loss  or  damage  mentioned 
in  the  clause.  In  the  case  of  The  Louiie  (IS 
Times  L.  Bep.  19)  the  contract  between  the 
barge  owners  and  tag  owners  provided  that  the 
tue  owners  would  "  not  be  answerable  or  account- 
able for  any  loss  or  damage  by  collision  or  other- 
wise which  may  happen  to  or  be  occasioned  by 
any  vessel  or  craft  or  any  of  the  cargoes  on  board 
of  the  same  while  such  vessel  is  being  towed  and 
(or)  transported,  whether  arising  from  or  occa- 
sioned by  any  accident,  or  by  any  omission, 
breach  of  duty,  mismanagement,  negligence  or 
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'detanlt  of  the  joint  committee  or  their  senrants, 
■  -or  any  transporting  men  supplied :  .  .  .  and  the 
owners  or  persons  interested  in  the  Teasel  or  craft 
towed  and  (or)  transported,  or  of  the  cargo  on 
board  ttie  same,  shall  and  do  undertake  to  bear, 
satisfy,  and  indemnify  the  joint  committee  against 
fdl  liability  for  the  above-mentioned  matters; 
.  .  .  and  the  master  and  crew  of  the  tag  or 
tags  so  towing  and  any  transporting  men  supplied 
ehall  be  deemed  to  be  the  servants  of  the  owners, 
master,  and  crew  of  the  vessel  or  craft  towed  or 
transported,  the  joint  committee  being  in  no  way 
liable  for  any  of  the  acts  or  for  any  of  the  con- 
rnqnenoes  of  the  causes  above  excepted."  Under 
that  contract  the  court  held  that  the  indemnity 

fivenbythe  customer  onlycovered  cases  of  damage 
one  to  or  by  the  vessel  being  towed  and  her 
-cargo,  and  in  no  way  provided  that  the  tug  owners 
ehould  be  indemnified  by  the  barae  owners  for 
damage  done  by  the  negligence  oi  the  tag.  In 
the  piesant  case,  too,  it  is  submitted  that  the 
Ixurge  owners  have  not  given  an  indemni^  to  the 
tug  owners  in  resjjeot  of  the  negligence  of  the  tag 
owners'  servants.  This  case  differs  from  that  ot 
CorforcMon  of  York  v.  Bowbotham  [tibi  tup.), 
because  there  the  servants  of  the  barge  owners 
were  to  blame  as  well  as  the  servants  of  the  tug 
owners.  The  barge  owners  being  bailees  may  sue 
for  damage  done  to  the  cargo : 

The  Wvnlifield,  85  L.  T.  Bep.  668  ;  9  A«p.  Mw. 
Law  Cas.  259. 
It  is  against  such  an  action  that  the  clause 
applies  so  far  as  it  deals  with  cargo.  If  the  clause 
is  as  wide  as  is  contended  for,  it  is  not  clearly 
worded,  and  in  cases  of  careless  and  ambiguous 
phraseology  the  court  should  not  assume  the 
oonstraction  most  advantageous  to  the  person 
putting  forward  the  clause : 

The  Waikato,  79  L.  T.  Bep.  826 ;  8  Asp.  Msr.  Law 
Cu.  442. 

Apart  from  the  construction  of  the  clause  the 
-words  "fault  or  default"  are  not  sufficient  to 
oover  the  negligence  of  the  tug  owners'  servants. 
As  to  the  claim  of  the  tug  owners  for  costs,  they 
olaim  that  the  barge  owners  are  to  pay  them 
the  costs  recovered  by  the  barge  owners  from  the 
'Cargo  owners.  It  cannot  be  right  that  the  barge 
owners  should  pay  those,  for  they  were  paid  by 
the  tug  owners  to  the  barge  owners  in  consequence 
of  the  tug  owners  raising  issaes  in  the  action  which 
tiiey  ought  not  to  have  raised. 

/.  A.  Hamilton,  K.C.  in  reply — The  words  of 
the  clause  are  plain ;  they  are  words  of  bargain 
and  contemplate  that  ever^  rislc  that  can  be 
Insured  against  shall  be.  It  is  suggested  that  the 
wording  of  the  clause  is  ambignons,  but  the 
ambiguity  arises  from  an  attempt  to  insert  words 
in  the  clause  which  are  not  there,  it  is  suggested 
that  as  far  as  the  cargo  is  concerned,  the  words. 
"  loss  or  damage  whion  may  happen,"  refer  only 
to  the  barge  owners'  liability  for  the  cargo  as 
bailees,  but  it  is  well-known  that  the  barge  owners 
are  practically  never  liable  for  damage  to  cargo 
owing  to  the  contract  between  them  and  the 
cargo  owners.  The  damage  which  has  been 
recovered  from  the  tog  owners  is  precisely  that 
which  the  indemnity  covers,  and  the  difficulty  is 
where  the  words  are  so  clear,  to  put  in  others  in 
argument  to  make  them  clearer.  The  only 
difference  between  this  case  and  that  of .  the 
Corporation  of  York  v.  Bowbotham  (h6»  tup.)  is 
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that  in  the  latter  the  damag^e  was  done  to  some- 
thing outside  the  tow,  here  it  is  done  to  cargo  in 
the  tow.  In  the  case  of  The  Louite  {ubi  tup.) 
the  tag  owners  were  asked  why  they  did  not,  in 
pltdn  utngaage,  say  that  the  tow  owners  were  to 
be  liable  for  the  faults  of  the  servants  of  the 
tug  ;  here  they  have  done  so,  for  they  are  to  be 
indemnified  against  the  faults  of  their  servants. 
The  clause  is  absolutely  devoid  of  ambigoity.  It 
is  <7ue  that  costs  are  not  mentioned  in  the  clause, 
but  the  word  damage  includes  them,  for  ttie 
damage  consists  of  the  taxed  costs  which  have  to 
be  paid  as  well  as  the  actual  deterioration  of  the 
cargo,  and  there  is  no  limitation  as  to  the  kind  of 
costs  which  may  be  recovered  under  the  indem- 
nity. If  the  conditions  of  the  contract  are 
onerous  the  barge  owners  remedy  is  to  refuse  to 
enter  into  the  contract. 

The  Pbksident. — This  is  a  difficult  case,  but 
having  had  an  opportunity  of  considering  this 
clause,  I  cannot,  without  putting  an  interpreta- 
tion upon  it  which  I  do  not  think  it  is  meant  to 
bear,  give  it  other  than  its  literal  meaning.  The 
first  part  of  the  clause  applies  to  an  action  which 
is  brought  or  might  be  brought  against  the 
tug  owners  by  a  customer  of  theirs.  The  worl 
"  answerable  means,  I  think,  answerable  to  the 
castomer,  and  the  first  part  of  the  clause  means 
that  the  castomer — that  is,  the  barge  owner — 
cannot  bring  an  action  against  the  tug  owners 
for  any  loss  or  damage  which  may  happen  to 
any  barge  or  its  cargo  while  in  tow.  That 
means,  of  course,  any  barge  belonging  to  the 
customer,  while  in  tow,  and  the  cargo  carried  on 
such  barge,  "  however  sach  loss  or  damage  mar 
arise,  and  from  whosesoever  fault  or  defaalt  such 
loss  or  damage  may  arise."  That  is  limited  to  the 
case  of  an  action  which  the  customer  himself 
might  bring  against  the  tug  owners,  and  the 
tug  owners  woald  not  be  liable.  That  does 
not,  however,  deal  with  any  action  which  might 
l>e  brought  agunst  the  tug  owners  by  a  third 
pei-son.  Then  comes  the  second  part  of  the 
clause,  and  the  difference  between  the  two  parts 
of  the  clause  is  this :  that  the  first  relates  to 
actions  which  might  be  brought  by  the 
customers  against  the  tag  owners  and  the 
second  to  actions  which  might  be  brou^t  by  a 
third  person.  The  custa'mer,  of  coarse,  is  bound 
by  the  first  part,  because  he  cannot  bring  an 
action,  and  is  bo  and  by  the  second  part  by  the 
express  undertaking  that  the  tag  owners  are  to 
be  indemnified,  as  the  customer  agrees  "to 
bear,  satisfy,  and  indemnify  them  accordingly." 
I  think  it  is  clear  that  the  second  part  of  the 
clause  relates  and  was  intended  to  relate  to 
actions  brought  against  the  tag  owners  by 
third  persons.  Who  are  the  third  persons,  ana 
what  is  the  loss  or  damage  ?  The  loss  or  damage 
is  the  same  loss  or  damage  as  is  referred  to  in 
the  first  part  of  the  clause — that  is  to  say,  loss 
or  damage  which  may  happen  to  any  barge  or 
its  cargo  while  in  tow.  There  is  no  other 
limitation  than  that  in  this  particular  case 
the  damage  is  damage  done  to  cargo  whilst 
in  tow.  For  that  damage  the  owners  of  the 
cargo  could,  of  coarse,  bring  an  action  if  there 
wa?  nothing  to  restrain  them.  There  is  iathis 
case  nothing  to  restrain  them  from  bringing  an 
action  against  the  ,tag  owners,  and  it  appears  to 
me  quite  clear  that  the  castomer  is  to  indemnify 
the  tug's  owners  against  an  action  for  such  loss  or 
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damage,  inclnding  damage  which  is  done  to  the 
car^  whilst  in  uie  barge  and  whilst  that  barge 
is  m  tow,  and  it  is  not  limited  in  any  way  to 
exdnde  negligence  on  the  part  of  the  tag  owners, 
because  the  words  "fault  or  default"  appear  to 
me  neceasarily  to  cover  it.  Defanlt  must,  I  think, 
be  equivalent  to  negligence;  and,  although  the 
word  negligenoe  is  not  used,  I  think  the  meaning 
of  the  clause  is  the  same  as  though  the  indemity 
was  expressly  given  against  the  negligence  of  the 
tug  owner's  servants.  The  second  part  of  the 
clause  has  the  result  that  the  negligent  tug 
owners  are  to  be  indemnified  in  respect  of  their 
negligence  bv  the  innocent  barge  owners,  and  I 
tried  to  see  if  the  words  harmless  and  indemnified 
could  not  be  read  in  a  sort  of  distributory  way, 
so  that  it  might  be  said  that  harmless  only  applied 
to  damage  done  to  a  barge  and  indemnified  to 
damage  done  by  a  barge.  The  answer  to  any  such 
attempt  appears  to  me  to  be  that  those  are  not  the 
words  of  toe  clause,  and  to  express  that  you 
would  require  much  more  elaborate  language  and 
quite  different  language  than  that  which  has 
Men  used.  I  wish  I  oonld  have  given  this  clause 
some  fair  meaning  without  arriving  at  the 
conclusion  which  I  luive  come  to.  I  can  see  none, 
and,  although  the  case  of  Corporation  of  York 
T.  Botobotham,  (uhi  tup.)  is  not  precisely  similar 
to  this,  still  it  shows  thas  this  clause  has  a 
broader  meaning  than  that  suggested  by  the 
barge  owners,  ana  that  the  indemnity  covers  the 
case  of  an  action  brought  by  somebody  else 
than  the  customers  against  the  tug  owners 
by  reason  of  the  negligence  of  those  on 
the  tug.  I  think  this  clause  applies,  and 
that  the  tug  owners  are  entitled  to  be 
indemnified  against  the  loss  or  damage  which 
has  arisen.  Then  as  to  the  costs,  I  should 
have  been  glad  to  have  separated  the  costs 
from  the  other  damage  caused  by  this  aooi> 
dent,  and  to  hive  given  them  a  different 
destination,  but  I  do  not  see  my  way  to  do  so. 
I  thought  it  might  be  possible  to  say  that  the 
costs  which  have  arisen  in  this  case  are  not 
costs  arising  from  damage  done  to  the  cargo, 
because  another  circumstsmce  comes  in — namely, 
the  conduct  of  the  action — and  the  real  cause  of 
the  costs  falling  in  the  way  they  did  was  not 
the  direct  result  of  the  collision,  but  was  tiie 
result  of  ciroumat^oee  which  supervened  — 
namdy  the  conduct  of  the  tug  owners  in  regard 
to  the  conduct  of  the  litigation.  No  doubt  what 
influenced  my  mind  in  deciding  the  matter  of 
costs  was  that  I  thought  that  the  tug  owners 
wrongly  defended  the  action,  and  contended 
they  were  not  in  fault.  That  was  sufficient  to 
render  them  liable  for  costs.  No  doubt  that  was 
the  direct  cause  of  their  being  held  liable  for 
costs,  but  I  cannot  put  the  matter  upon  that 
narrow  gronnd.  I  must  look  at  the  matter  a 
little  more  broadly,  and  say  that  the  costs  which 
have  fallen  upon  the  owners  of  the  tue  in  this 
action  are  part  of  the  loss  or  damage  which  has 
arisen  by  reason  of  the  injury  done  to  this  cargo, 
and  I  am  therefore  compelled  to  say  that  <£i8 
clause  gives  an  indemnity  to  the  tug  owners 
both  in  respect  of  the  damages  and  of  the  costs 
of  this  action. 

Solicitors  for  Gaselee  and  Sons,  /.  A.  and  S.  JE. 
Famfield. 

Solicitors  for  Darling  Brothers,  Keene,  Mars- 
land,  and  Co. 


SxCbitiai  Committee  of  tfje  $rifts  Coundl. 

Jvly  13  and  Nov.  11, 1904. 
(Present :  The  Bight  Hons.  Lords  Macnaohten, 
Bayet,  Bobbbtson,  and  Lindlet,  and  Sir' 
Abthub  Wilson.) 

McAbthttb  v.  Dohinion  Gabtbidgb 
Company,  (a) 

ON  APPXAI.  PEOM  THE   StTPBKME  COUBT  OB*. 
CANASA. 

Law  of  Canada — Court  of  Review — ApplieaHonfot 
a  n«iii  trial — Evidence. 

In  the  Province  of  Quebec  upon  a  motion  after 
verdict  for  judgment  or  a  new  trial,  tkefmuii4tn 
of  the  Court  of  Review,  under  the  Code  of  CivU 
Procedure,  m  the  same  eu  thai  of  the  Court  of 
Appeal  in  thie  country.  It  it  not  (heir  provinee 
to  retry  the  cate,  but  the  verdict  mutt  ttand  if  it 
it  one  which  the  jury  might  reasottahly  find  on 
the  evidence,  though  it  it  not  in  accordance  with 
the  opinion  of  the  judge  at  the  trial  or  of  th» 
eottri. 

In  an  action  bif  a  workman  againtt  hit  employera 
for  damages  for  an  accident  alleged  to  have  been 
caused  by  dmetive  mttehinery,  it  i*  not  neeeetarif 
to  prove  afirmatively  an  actual  defect  emmng 
the  accident,  if  there  it  evidence  from  which  the 
jury  can  reasonably  infer  that  the  matMnerif 
wot  in  tome  way  defective. 

Judgment  of  the  court  below  reverted. 

Appeal  in  forma  pauperis  from  the  judgment  of 
the  Supreme  Court  of  Canada  (Strong,  C.J., 
Gwynne,  Sedgewick,  and  Girouard,  JJ.,  Taaohe- 
rean,  J.  dissenting),  which  reversed  the  judgment 
of  the  Court  of  King's  Bench,  Province  of  Quebec, 
Appeal  aide  (Laoosto,  C.J.,  Bosse,  Blaaohet, 
Wurtele,  and  Ouimet,  JJ.),  which  confirmed  the 

Sdgment  of  the  Superior  Court,  District  of 
ontreal,  in  reviamr  ((rill,  Doherty,  and  Langolier, 
JJ.),  the  lattor  court  having  on  motion  by  the 
respondents  rendered  judgment  against  the 
respondents  herein  for  5000  dollars  on  the  Twdiot 
of  a  special  jury. 

Hector  McAxthur,  when  in  the  employ  of  the 
Dominion  Cartridge  Company  Limited,  and  being 
a  minor,  was  injured  by  an  explosion  whioh  took 
place  on  the  10th  June  1898. 

The  original  plaintiff,  Archibald  lioArthor, 
was  appointed  tutor  to  the  minor  Hector 
McArthnr,  and  commenced  an  action  against 
the  respondents  alleging  that  the  accident  was 
caused  by  the  carelessness  and  neglect  of  the 
respondents,  and  the  want  of  skill  of  those  for 
whom  they  were  responsible  and  their  neglect  ta 
provide  suitable  machinery,  and  to  take  suitable 

Precautions  to  prevent  the  accident,  and  demanded 
0,000  dollars  in  damages.     Since  the  institution 
of  the  action  Hector  McArthur  came  of  age. 

The  respondents  by  way  of  plea  alleged  that  all 
necessary  precautions  had  }>eea  taken  for  the 
carrying  on  of  their  business,  and  that,  if 
McArthur  suffered  injury,  it  was  tlirough  his 
own  fault,  neglect,  and  carelessness. 

The  case  was  tried  by  a  special  joiy.  The 
material  questions  submitted  to  the  jury  were  as 
follows : — 

7.  Did  the  explosion  occur  through  the  fault 

i  (a)  Beported  b;  O.  E.  Uildxn,  Eaq.,  BuTl«tar4t-Law. 
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and  neglect  of  the  company  defendant  (a)  by 
their  n^lect  to  provide  saitable  macUnery; 
(b)  by  their  neglect  to  take  proper  precaniio&s  to 
prevent  an  ex^osion  P 

8.  Has  the  injury  (it  any)  snstained  by 
MoArthar  been  in  any  way  caased  by  his  own 
f  anlt,  neglect,  or  negligence  P 

9.  Has  MoArthar  suffered  any  damage  by 
reason  of  the  fault  or  neglect  of  the  defendant, 
and,  if  so,  to  what  extent  P 

The  finding  of  the  jury  was  as  follows : — 

Answers  to  qnesUon  7 :  (a) — Yes ;  (b) — Yes. 

Answer  to  the  eighth  question — No. 

Answer  to  the  ninth  question — To  the  extent 
of  5000  dollars. 

Davidson,  J.,  who  presided  at  the  trial,  did  not 
give  judgment,  but  reserved  the  case  for  the 
consideration  of  the  Court  of  Beview. 

The  respondents  moved  the  Court  of  Review 
for  judgment  dismissing  the  action  with  costs,  or 
for  a  new  trial,  alleging — First,  that  the  verdict 
was  contrary  to  law,  and  clearly  against  the 
weight  of  evidence ;  secondly,  that  the  amount 
awarded  was  excessive;  thirdly,  that  it  was 
absolutely  clear  from  all  the  evidence  that  no 
jury  would  be  justified  in  finding  any  verdict 
other  than  one  in  favour  of  defendajuts. 

The  Court  of  Beview  confirmed  the  verdict  of 
the  jury  condemning  the  company  in  5000 
dollars  and  costs ;  and  this  judgment  was  affirmed 
by  the  Court  of  King's  Bench  for  the  Province 
of  Quebec  (Appeal  side). 

The  company  then  appealed  to  the  Supreme 
Court  of  Canada,  and  the  Supreme  Court  by 
their  order  dated  the  30th  May  1901  allowed  the 
appeal  and  reversed  and  set  aside  the  judgments 
of  the  Court  of  King's  Bench  for  the  Province 
of  Quebec  (Appeal  side)  and  of  the  Superior 
Coxurt  for  the  Province  of  Quebec  (in  review) 
and  dismissed  the  appellant's  action.  It  was 
against  this  jndgment  that  the  present  appeal 
was  brought. 

The  appellant  relied  upon  the  answer  of  the 
jury  to  question  No.  7  of  the  questions  sub- 
mitted to  them — ^viz.,  that  the  explosion  occurred 
through  the  fault  and  neglect  of  the  respon- 
dents— (a)  by  their  neglect  to  provide  suitable 
machinery,  and  (b)  by  their  neglect  to  take  proper 
precautions  to  prevent  an  explosion.  And  the 
question  was  whether  there  was  any  evidence,  or 
any  sufficient  evidence,  to  justify  that  finding. 

The  accident  took  place  in  connection  vdth  the 
filling  or  charnng  of  an  ordinary  sporting  car- 
tridge. This  fiUug  or  charging  was  done  by 
means  of  an  automatic  madttine  which  rested 
npon  a  table. 

The  machine  was  built  by  the  superintendent 
of  the  company,  in  conjunction  with  the  general 
foreman  of  tih.e  company  and  a  skilled  mechanic. 
No  new  feature  was  introduced ;  the  machine 
was  a  combination  of  ideas  and  principles  in 
general  use  in  cartridge  -  loading  machines. 
After  it  was  made  it  was  set  up  and  thoroughly 
tested.  The  machine  had  been  in  operation 
about  twelve  or  fourteen  months  when  tno  acci- 
dent took  place.  There  was  no  proof  of  the 
origin  of  the  accident,  or  what  caused  it.  The 
theory  of  the  appellant,  as  stated  by  himself  and 
his  counsel,  was  that  the  explosion  was  caused  by 
concussion  caused  by  the  automatic  fingers  of  the 
"crimper"  exploding  a  cartridge  by  striking 
against  the  primer. 


The  machine  was  constantly  examined  by  the 
foreman ;  the  last  time  an  hour  or  so  before  the 
accident,  and  found  to  be  in  good  order  and 
working  properly. 

All  precautions  as  to  cleanliness  were  observed^ 
Special  regulations  to  secure  safety  were  in  force. 
All  the  witnesses,  including  MoArthur  himsdf, 
the  injured  man,  admitted  that  every  precaution 
was  taken  to  avoid  accident ;  and  no  more  sidt- 
able  machinery  or  farther  or  different  precau- 
tions were  suggested  by  the  appellant  or  hie 
witnesses. 

It  was  proved  that  the  accident  could  have 
happened  in  other  ways  than  those  suggested  by 
the  appellant  beyond  the  control  of  respondents. 

B.  C.  SmUh,  K.C.  and  Oreenshields,  K.C.  (both 
of  the  Colonial  Bar)  appeared  for  the  appellant. 

C.  A.  BmteO,  K.C.  and  Falconer  (of  the  Colo, 
nial  Bar)  for  the  respondents. 

B.  C.  Smith,  K.C.  was  not  called  on  to  reply. 

At  the  conclusion  of  the  argument  for  the 
respondents  their  Lordships  took  time  to  oon-- 
sider  their  judgment. 

Nov.  11.  —  Their  Lordships'  jndgment  was 
delivered  by 

Lord  MACNAaHTBN.  —  This  is  an  appeal  in.- 
formd  pauperiB  from  a  judgment  of  the  Supreme 
Court  of  Canada,  setting  aside  the  verdict  of  a 
special  jury  in  favour  of  the  appellant.  The 
verdict  was  unanimous,  and  it  haid  been  upheld 
by  the  unanimous  judgment  of  the  Cout  of 
Beview  for  the  District  of  Montreal,  and  also 
by  the  unanimous  jndnnent  of  the  Court  of 
King's  Bench  for  the  Province  of  Quebec.  In 
the  Supreme  Court  Tascheiean,  J.  dissented  from 
his  four  colleagues.  The  facts  of  the  case  may 
be  stated  very  briefly.  On  the  10th  June  1898- 
the  appeUanl^  who  was  in  the  service  of  the 
respondent  company  and  then  about  eighteen 
years  of  age,  was  seriously  injured  by  an  explosioa 
at  the  company's  works.  There  is  no  direct 
evidence  to  show  how  the  explosion  occurred.  It 
seems  to  have  originated  in  an  automatic  machine 
used  for  filling  shells  or  cartridges  with  powder 
and  shot.  The  appellant  and  another  boy  of 
about  the  same  age,  who  was  his  superior,  were 
minding  the  machine  at  the  time.  It  was  the 
appellant's  duty  to  keep  the  shells  with  which 
the  machine  was  fed  supplied  with  shot  and 
wads.  The  explosion  was  instantaneous.  .The 
flash  communicated  through  a  supply  pipe  with  a 
powder  box  fixed  on  the  outside  of  the  wall  of  the 
room  in  which  the  machine  stood.  The  box  was 
placed  there  so  that  in  the  event  of  an  accident 
the  explosion  might  spend  itself  in  the  open  air. 
However,  for  some  reason  or  other,  the  box  had 
been  strengthened  externally,  and  the  force  of 
the  explosion  took  effect  inwards.  The  wall  was 
blown  in,  the  machine  knocked  to  pieces,  and 
the  room  entirely  wrecked.  On  the  9th  June 
1899  tills  action  was  brought  in  the  name  and  on 
behalf  of  the  appellant,  then  a  i^inor,  by  his 
tutor.  The  case  on  behalf  of  the  plaintiff  was 
that  the  explosion  was  owing  to  the  fault  of  the 
company.  The  company,  on  the  other  hand, 
denied  responsibility,  and  alleged  that  the 
mishap  was  caused  hy_  the  negligence  of  the 
plaintiff  himself.  The  jury  found  that  the  explo- 
sion occurred  through  the  fault  and  neglect  of 
the  company  "  by  their  neglect  to  supply  suitable 
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maohinery  "  and  "  by  their  neglect  to  takB  proper 
preoanttons  to  prevent  an  explosion."  Thej  auo 
found  that  the  injary  of  trhioh  the  plaintiff 
oomplained  was  not  "  in  any  way  oansed  by  his 
own  fault,  neeleot,  or  negligenoe."  And  they 
aaaeaaed  the  damages  at  5000  dollars.  The 
learned  judge  who  presided  at  the  trial  reserved 
the  caae,  as  ne  was  authorised  to  do  by  the  CiTU 
Frooedare  Code,  for  the  consideration  of  the 
Ooort  of  Review.  That  court  dismissed  with 
coats  a  motion  on  behalf  of  the  company  for 
judgment  or  a  new  trial,  and  oon&rmed  the 
varuot  in  favour  of  the  plaintiff.  No  complaint 
was  made  of  the  learned  judge's  summing  up  or 
the  way  in  which  the  qnemons  were  left  to  the 
jury.  In  Quebec  when  an  unsuocessful  party 
after  verdict  moves  for  judgment  or  a  new  trial, 
the  function  of  the  court  under  the  Civil  Pro- 
«ednieOode  is  the  same  as  the  function  of  a  Court 
of  Appeal  in  this  country  in  similar  circumstances. 
It  is  not  the  province  of  the  court  to  retry  the 

question.    The  court  is  not  a  court  of  review  for 

.that  purpose.  The  verdict  must  stand  if  it  is 
one  wbicn  the  jury  as  reabonable  men,  having 
regard  to  the  evidoioe  before  them,  might  have 
found,  even  though  a  different  result  would  have 
been  more  satisfactory  in  the  opinion  of  the  trial 
judge  and  the  Court  of  Appeal.  That  there  was 
evictenoe  to  justify  the  verdict  in  the  present  case 
oaa  hardly  be  disputed.  [His  Lordship  discussed 
the  evidence,  and  continued  as  follows :]  The 
learned  judges  in  the  Supreme  Court  appear  to 
have  been  much  inflaenoed  by  some  decisions  in 
France  which  are  stated  by  Girouard,  J.  to  be 

■"unanimous  in  exacting  proof  of  a  fault  which 
owtainly  caused  the  injury."    The  learned  judge 

I  had  previously  observed  that "  as  to  the  cause  of 
ibis  explosion    ...    we  are  left  entirely  in  the 

'  dark."    As  recent  French  decisions,  thoush  eu- 

■  titled  to  the  highest  respect,  and  valuable  as 
illustrations,  are  not   of    binding    authority  in 

'  Quebec,  the  learned  counsel  at  the  Bar  very  pro- 
perly abstained  from  examinins  in  detail  the 
cases  referred  to  bv  Girouard,  J.  It  is  enough 
to  say  that  although  the  proposition  for  which 
they  were  cited  may  be  reasonable  in  the  ciroum- 
fltancee  of  a  particular  case,  it  can  hardly  be 
applicable  when  the  aooident  causing  the  injury 

'  is  the  work  of  a  moment,  and  the  eye  is  incapable 
of  detecting  its  origin  or  following  its  course.    It 

■cannot  be  of  universal  application,  or  uttei  de- . 

•  straction  would  carry  with  u  complete  immunity 

•—for  the  employer.    Their  Lordships  will  humbly ' 

■advise  His  Majesty  that  the  appeal  ought  to  lie 
allowed,  the  judgment  of  the  Supreme  Court 
reversed  with  costs,  and  the  judgment  of  the 
Court  of  King's  Bench  restored.  The  respon- 
dents will  pay  the  costs  of  the  appeal  as  in 
pauper  appeals. 
Solicitors  for  the  appellant,  Blake  and  Redden. 
Solicitors  for  the  respondents,  Simpson,  Buih- 

/orth,  and  Co. 


Jtdy  21,  22,  and  Nov.  11, 1904. 
(Present :  The  Bight  Hons.  Lords  MA.cirAaHTBir, 
Datet,  BoBBBTSoir,  and  ItiimiXY,  and   Sir 
Abthub  Wilsok.) 

GOBFOBATION  OF  TOBONTO  V.  BELL  TbLE- 

PHONE  CouPAirr.  (a) 

ON  AFPEAJ.  FBOH  THE  COUBT  OF  APPEAL  OP 
ONTABIO. 

La'B  of  Canada — Dominion  Act  1867— Powers  of 
Dominion,  Parliamtnt  and  Provincial  Legiela- 
iure. 

A  telephone  company,  ineorporated  by  a  Dominion 
statwte,  the  $eop»  of  whote  butinese  i$  not  eon- 
fined  toithin  the  limite  of  any  <m«  prootnee  of 
Canada,  i$  under  the  eteelutive  legislative  autko- 
rity  of  (he  Farliam«nt  of  Canada,  wilder  sects.  91 
and  92  of  the  Dominion  Act,  notwithstanding 
the  fact  that  it  has  applied  to  a  Prooineial 
Legulatwre  for  authori^  to  emereise  its  powers 
by  carrying  on  local  business  within  the  province, 
undhM  not  in  fact  emtended  its  business  beyond 
the  province. 

Judgment  of  the  court  below  affirmed. 

Beg.  V.  Hohr  (7  Qaebec  L.  Bep.  183 ;  2  Cartwright, 
257)  disapproved. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
for  Ontario  (Moss,  C.J.,  Osier  and  Garrow,  JJ.. 
Maolennan,  J.  dissenting),  allowing  the  appeal  of 
the  respondents  from  the  judgment  of  Street,  J. 
at  the  hearing.  The  case  is  reported  3  Out. 
L.  Bep.  465  and  6  Ont.  L.  Bep.  335. 

The  appellants  under  the  provisions  of  the 
Mnnimpal  Act  of  the  Province  of  Ontario  were 
the  owners  of  the  public  streets  and  highways  in 
the  city  of  Toronto,  and  had  the  care  and  control 
thereof  vested  in  them. 

The  respondents  claimed  the  right  under  their 
incorporatiag  Acts  to  enter  upon  the  streets  and 
highways  of  the  appellants  and  to  oonstmct  con- 
duits or  cables  thereunder,  or  to  erect  poles  and 
affix  wires  thereto  upon  or  along  such  streets  or 
highways  without  the  consent  ofthe  appellants. 

On  the  8th  March  1901  the  appellants  forbade 
the  respondents  to  perform  sucii  work  without 
such  consent. 

On  the  5th  June  1901  the  respondents  notified 
the  appellants  of  their  intention ,  of  placing 
underground  cables  in  Bloor-street, '  and  on  the 
6th  June  they  were  notified  not  to  do  so  by 
the  appellants.  Notwithstanding  such  notice  the 
respondents  forthwith  thereafter  began  sno^ 
wock^ 

The  appellants  thereupon  began  an  action  for 
an  injunction  and  for  a  declaration  of  the  rights 
of  the  parties,  and  shortly  thereafter  upon  the 
respondents  beginning  work  of  a  like  character 
in  another  street  a  second  writ  similar  in  effect 
was  issued  by  the  appellants. 

Thereupon  the  Appellauts  and  respondents 
stated  a  special  case  and  asked  the  court  to 
declare  their  respective  rights  in  i-egard  to  the 
various  contentions  set  out  therein. 

The  case  was  heard  before  Street,  J.  on  the 
26th  Feb.  1902,  and  he  found  in  favour  of  the 
appellants,  and  thereupon  the  respondents 
appealed  to  the  Court  of  Appeal,  which  court  on 
the  14th  Sept.  1903  reversed  the  judgment. 

The  questions  involved  were :  Had  the  respon^ 
d»nts  the  right  in  any  case  to  enter  upon  ana  use 


(a)  Baported  by  C.  E.  MiLOES,  Kaq.,  BatTlaMr«t-Lsw. 
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the  streeta  and  highways  of  the  appellaata  nith- 
ont  their  consent ;  and,  if  bo,  in  what  eaaea  P 

The  respondents  carried  on  two  classes  of  busi- 
ness—namely  (1)  a  lone-distance  telephone  busi- 
ness ;  and  (2)  a  local  telephone  bnsineas. 

The  respondent  company  was  incorporated  by 
the  Dominion  statute  43  Viot.  o.  67.  This  Act 
did  not  declare  the  works  of  the  company  "  to  be 
for  the  general  advantage  of  Canada,  or  for  the 
adTantage  of  two  or  more  of  the  provinces,"  as 
provided  in  sub  sect  10  (e)  of  sect.  92  of  the 
Britith  North  America  Act. 

When  the  respondents  began  business  questions 
as  to  their  right  to  carry  on  a  local  business  were 
raised  in  the  Province  of  Quebec  (Beg.  ▼.  Mohr, 
7  Quebec  L.  Bep.  183 ;  2  Gartwright,  257  (1881) 
and  decided  adverseW  to  them,  whereupon  at  their 
instance  on  the  10th  March  1^2  the  statute 
45  Yict.  o.  71,  intituled  "  An  Act  to  confer  certain 
powers  upon  the  Bell  Telephone  Company  of 
Canada,"  was  enacted  by  the  Legislature  of 
Ontario. 

This  Act  recites,  among  other  things,  "  that 
donbte  have  arisen  as  to  the  powers  of  the  oom- 
pauT  under  the  Act"  (43  Yict.  o.  67)  "  in  regard 
to  those  portions  of  its  work  and  nndertaking 
which  are  local  and  do  not  extend  beyond  the 
limits  of  this  province,"  and  by  sect.  2  enacts : 

The  Bell  Tdephone  Compftoy  of  Caasda  msy  oon- 
stmot,  areot,  and  maintain  its  line  or  lines  of  telephone 
•long  the  sides  of  and  across  or  nnder  any  pnblio  high- 
ways, streets,  bridges,  witeroonrses  or  other  snoh 
plaoes:  Provided  the  laid  oompany  shall  not  interfere 
with  the  pablio  right  of  travelling  on  and  osing  saeh 
Ughwsjs,  streets,  bridges,  or  wateroonrses,  and  pro- 
vided that  in  diies,  towns,  and  incorporated  villages  the 
oompany  shall  not  eieot  any  pole  higher  than  forty  feet 
above  the  surface  of  the  street,  nor  afSx  any  wire  less 
than  twenty-two  feet  above  the  siurfaoe  of  the  street,  nor 
carry  any  snoh  poles  or  wires  along  any  street  without 
the  oonsent  of  the  mnnioipal  oonnoil  having  jarisdiotion 
over  the  streets  of  the  said  city,  town,  or  inoorporatad 
village. 

By  this  Act  the  appellants  contended  that  the 
respondents  required  the  assent  of  the  appellants 
to  authorise  them  to  cany  their  lines  of  tele- 
phone (at  least  for  local  business)  under  or  along 
the  streets  of  the  city. 

On  the  17th  May  1882  the  respondents'  Domi- 
nion Incorporating  Act  was  amended  by  the 
Dominion  statute  45  Yict.  c.  95,  by  inserting 
the  words  "  the  location  of  the  line  or  lines  and  " 
in  the  28th  line  of  sect.  3  thereof  after  the  word 
"villa^,"  and  by  the  4th  section  of  the  said 
amending  Act  it  is  provided  tiiat  "  the  said  Act 
of  Incorporation  as  hereby  amended  and  the 
works  thereunder  authorised  are  hereby  declared 
to  be  for  the  general  advantage  of  Canada." 

As  to  the  second  of  the  above  amendments,  the 
respondents  contended  that  it  applied  to  their 
local  business  and  lines  and  removed  them  from 
the  effect  and  control  of  the  Ontario  legislation. 
The  appellants  contended  (a)  that  it  applied  only 
to  the  long-distance  business  and  lines  of  the 
re8p<nidents  ;  and  (b)  that  in  any  case  it  did  not 
abrogate  the  Ontario  legislation  or  otherwise 
prevent  its  application  to  the  local  business  or 
lines  of  the  respondents. 

The  appellants  contended  as  regards  the  first 
amendment  that  upon  the  proper  construction  of 
the  said  Act  the  appellants  had  the  right  to 
determine  through  what  street  or  streets  within 


the  municipality  the  lines  of  the  respondenta 
may  be  carried. 

C.  Bobiruon,  E.G.  and  FuUerton,  K.G.  (both  of 
the  Colonial  Bar)  appeared  for  the  appellants. 

Blake,  K.G.  and  CaueU,  E.G.  (both  of  the 
Colonial  Bar)  for  the  respondents. 

In  addition  to  the  cases  cited  in  the  judgment, 
the  following  authorities  were  also  referred  to  in 
the  course  of  the  arguments  : 

JteArthtur  v.  Sortherti  and  Pac}Jie  Junction  Rail- 

vjay  Company,  17  Ont.  App.  Rep.  86 ; 
Re  Orand  Junction  Railway   Company,  45    Up. 

Can.  Q.  B.  302  ; 
Canadian  Pacific  Railway  Company  v.  Notre  Dame 
de  Bonteeoure,  80  h.  T.  B«p.  434;  (1899)  A.  C. 
867  i 
Madden  v.   NtUon  RaCviay  Company,  81  L.   T. 

Bep.  276;  (1899)  A  C  626; 
Doa  V.  Black,  32  L.  T.  Bep.  274 ;  L.  Bep.  6  P.  C. 

272; 
Bonn  V.  Bell  Telephone  Company,  30  Ont.  Bep. 

696; 
Bell    Telrphone    Company   v.  Bellaville  Sleetric 
Light  Company,  12  Ont.  Bep.  571. 

BtAnnson,  X.C.  was  heard  in  reply. 
At  the   conclusion   of   the   arguments  thtir 
Lordships  took  time  to  consider  their  judgment. 

Nov,  11. — Their  Lordships'  judgment  was  deli- 
vered by 

Lord  Macnaghtbit. — ^This  is  an  appeal  from  a 
judgment  of  the  Court  of  Appeal  for  Ontario  on 
a  special  case  stated  by  agreement  in  two  separate 
actions,  in  each  of  which  the  appellants,  the 
Corporation  of  the  City  of  Toronto,  claimed  an 
injunction  against  the  Bell  Telephone  Company 
of  Canada.  The  claim  was  founded  upon  tn» 
contention  that  the  telephone  company  was  not- 
entitled  to  enter  upon  the  streets  and  highways 
of  the  city  and  to  construct  conduits  or  lay  cables 
thereunder,  or  to  erect  poles  with  wires  affixed 
thereto  upon  or  along  such  streets  or  highways 
without  the  consent  of  the  corporation.  The 
oompany  had  been  incorporated  oy  a  Dominion 
statute  of  the  29th  April  1880  (43  Yict.  o.  67)  for 
the  purpose  of  carrying  on  the  business  of  a  tele- 
phone company.  The  scope  of  its  business  was 
not  confined  within  the  limits  of  any  one  province. 
It  was  authorised  to  acquire  any  lines  for  the 
transmission  of  telephone  messages  "  in  Canada 
or  elsewhere,"  and  to  construct  and  maintain  its 
Lines  along,  across,  or  under  any  pnblio  highways, 
streets,  bridges,  wateroonrses,  or  other  such  places, 
or  across  or  nnder  any  navigable  waters,  "  either 
wholly  in  Canada  or  dividing  Canada  from  any  - 
other  country,"  subject  to  oertain  conditions  and 
restrictions  mentioned  in  the  Act,  which  are  not 
material  for  the  present  purpoce.  The  British 
North  America  Act  1867,  in  the  distribntion  of 
legislative  powers  between  the  Dominion  Parlia- 
ment and  Provincial  Legislatures,  expressly 
excepts  from  the  class  of  "  local  works  and  under- 
takings" assigned  to  Provincial  Legislatures 
"  lines  of  steam  or  other  ships,  railways,  oanals, 
telegraphs,  and  other  works  and  undertakings 
connecting  the  province  with  any  other  or  others 
of  the  provinces  or  extending  beyond  the  limits 
of  the  provinoe":  (sect  92,  sub-sect  10  (a). 
Sect.  91  confers  on  the  Parliament  of  Canada 
exclusive  legislative  authority  over  all  classes  of 
subjects  80  expressly  excepted.  It  can  hardly 
be  disputed  that  a  telephone  oompany  the  objects 
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of  which  as  defined  by  its  Act  of  Incoiporation 
oontemplate  extension  beyond  the  limits  of  one 
province  is  just  as  mnch  trithin  the  express 
exception  as  a  telegraph  company  with  like 
powers  of  extension.  It  would  seem  to  follow 
that  the  Bell  Telephone  Company  acquired 
from  the  Legislature  of  Canada  aU  that  was 
necessary  to  enable  it  to  carry  on  its  business  in 
every  province  of  the  Dominion,  and  that  no 
Provincial  Legislature  was  or  is  competent  to 
interfere  with  its  operations,  as  authorised  by 
the  Parliament  of  Canada.  It  appears,  however, 
that  shortly  after  the  incorporation  of  the 
company  doubts  arose  as  to  its  right  to  carry 
on  lootd  business.  The  question  was  raised  in 
the  Province  of  Quebec  and  decided  adversely 
to  the  company  in  Uie  case  of  Beg.  v.  Mohr 
(7  Quebec  L.  Rep.  183;  2  Cartwright,  257  (1881). 
In  consequence  of  this  decision,  with  which  their 
Lordships  are  unable  to  agree,  the  company 
applied  for  and  obtained  from  the  Legislature  of 
Ontario  an  Act  of  the  10th  JUarch  1882  (45  Vict 
o<  71,  Ontario)  authorising  it  to  exercise  within 
that  province  the  powers  which  the  Dominion 
Act  had  purported  to  confer  upon  it.  This  Act, 
however,  according  to  the  construction  placed 
npon  it  by  the  corporation  (which,  for  the  present 
purpose,  their  Lordships  assume  to  be  correct), 
makes  the  consent  of  the  municipal  council  a 
-condition  precedent  to  the  exercise  of  the  com- 
pany's power  in  cities,  towns,  and  incorporated 
villages.  The  company  was  proceeding  to  con- 
stEoot  its  lines  in  the  city  of  Toronto  without 
having  obtained  the  consent  of  the  corporation, 
when  the  corporation,  brought  the  two  actions 
which  resulted  in  the  special  case,  the  subject  of 
the  present  appeal.  The  case  was  heard  in  the 
first  instance  by  Street,  J.,  who  decided  in  favour 
of  tiie  corporation,  but  his  decision  was  reversed 
by  the  Gonrtof  Appeal  for  Ontario,  Maclennan,  J. 
dissenting.  The  view  of  Street,  J.  apparently 
was  that,  inasmuch  as  the  Act  of  Incorporation 
-did  not  expressly  require  a  connection  between 
the  different  provinces,  the  exclusive  jurisdiction 
-of  the  Parliament  of  Canada  over  the  under- 
taking did  not  arise  on  the  passing  of  the  Act, 
and  woold  not  arise  unless  and  until  such  a 
-oiHmeotion  was  actually  made.  In  the  meantime, 
in  his  opinion,  the  connection  was  a  mere  paper 
one,  and  nothing  could  be  done  under  the 
Dominion  Act  without  the  authority  of  the 
Legislature  of  the  province.  This  view,  however, 
did  not  find  favour  witiianyot  the  learned  judges 
of  appeal  In  the  words  of  Moss,  C.J.,  "The 
question  of  the  le^slative  jurisdiction  must  be 
indged  of  by  the  terms  of  the  enactment,  and  not 
by  what  may  or  may  not  be  thereafter  done  under 
it.  The  fadnre  or  neglect  to  put  into  effect  all 
the  powers  given  by  the  legislative  authority 
affoTOS  no  ground  for  questioning  the  original 
jurisdiction."  If  authority  be  wanted  in  support 
of  this  proposition  it  will  be  found  in  the  case 
of  Colonial  Building  and  Inve»tment  Asiociation 
V.  Attomey-Oeneral  of  Quebec  (49  L.  T.  Bep.  789 ; 
9  App.  Cas.  157),  to  which  the  learned  judges  of 
Appeal  refer.  ItfanlennaTi,  J.  differed  from  the 
vest  of  the  ooort  on  one  point  only.  He  agreed 
in  thinking  that  it  would  not  be  competent  for  a 
Provincial  Legislature  of  itself  to  limit  or  inter- 
fere with  powers  conferred  by  the  Parliament 
of  Canada,  but  he  seems  to  have  thought  that  the 
Bell  Telephone  Company,  by  reason  of  its  appli- 


cation to  the  Ontario  Legislature,  was  precluded 
or  estopped  from  disputing  the  competency  of 
that  LegieJature,  and  ibat  the  enactment  making 
the  consent  of  the  corporation  a  condition  prece- 
dent amounted  to  a  legislative  bargain  between 
the  company  and  the  corporation  to  the  e^ct 
that  the  company  would  not  use  the  powers 
conferred  upon  it  by  the  Dominion  Parliament 
without  the  consent  of  the  corporation.  Their 
Lordships,  however,  cannot  accept  this  view. 
They  agree  with  the  Chief  Justice  in  thinking 
that  no  trace  is  to  be  found  of  any  such  bargain, 
and  that  nothing  has  occurred  to  prevent  the 
company  from  insisting  on  the  powers  which  the 
Dominion  Act  purports  to  confer  upon  it.  Their 
Lordships,  therefore,  are  of  opinion  that  the 
appeal  must  fail.  There  are  two  minor  points  which 
ought  perhaps  to  be  noticed.  (1)  It  was  argued 
that  the  company  was  formed  to  carry  on  and  was 
carrying  on  two  separate  and  distinct  businesses — 
a  local  business  and  a  long-distance  business.  And 
it  was  contended  that  the  local  business  and 
the  undertaking  of  the  company  so  far  as  it  dealt 
with  local  business  fell  within  the  jurisdiction  of 
the  Provincial  Legislature.  But  there,  again,  the 
facts  do  not  support  the  contention  of  the  appel- 
lants. The  undertaking  authorised  by  the  Act 
of  1880  was  one  single  undertaking,  though  for 
certain  purposes  its  business  may  bia  regarded  as 
falling  under  different  branches  or  heads.  The 
undertaking  of  the  Bell  Telephone  Company  was 
no  more  a  collection  of  separate  and  distinct 
businesses  than  the  undertaking  of  a  telegraph 
company  which  has  a  long-distance  line  com- 
bined with  local  business,  or  the  undertaking  of  a 
railway  company  which  may  have  a  large  sub- 
urban traffic  and  miles  of  railway  communicating 
with  distant  places.  The  special  case  contains  a 
description  of  the  company's  business  which 
seems  to  be  a  complete  answer  to  the  ingenious 
suggestion  put  forward  on  behalf  of  the  appel- 
lants. (2)  An  Act  of  the  17th  May  1882  (46 
Yict.  c.  95)  amending  the  compan^s  Act  of 
Incorporation  and  passed  by  the  Dominion  Legis- 
lature immediately  after  the  passing  of  the 
Ontario  Act  was  referred  to  in  the  course  of  the 
argument.  This  Act  seems  to  have  been  intended, 
partly  at  any  rate,  to  neutralise  the  effect  of  the 
Ontario  Act.  It  declares  the  Act  of  Incorpora- 
tion as  thereby  amended  and  the  works  there- 
under authorised  "  to  be  for  the  general  advan- 
tage of  Canada."  It  is  not  very_  easy  to  see 
w£it  the  part  of  the  section  declaring  the  Act  o£ 
Incorporation  to  be  for  the  general  advaatege  of 
Canada  means.  As  regards  the  works  therein 
referred  to,  if  they  h^  been  "wholly  situate 
within  the  province,"  the  effect  would  have  been 
to  give  exclusive  jurisdiction  over  them  to  the 
Parliament  of  Canada,  but  inasmuch  as  the 
works  and  undertaking  of  the  company  as  autho- 
rised by  the  Act  of  Incorporation  were  not 
confined  within  the  limits  of  the  province,  this 
part  of  the  declaration  seems  to  be  unmeaning. 
Then  the  Act  of  Incorporation  was  amended  by 
the  introduction  of  words  giving  the  engineer  or 
other  officer  appointed  by  the  municipal  council  a* 
voice  in  "  the  location  of  the  line  "  as  well  as  in 
"  the  opening  up  of  the  street."  It  was  contended 
that  this  amendment  enabled  the  coundl  to  select 
the  course  of  the  line  and  to  determine  the  streets 
through  which  it  might  be  taken.  Their  Lord- 
ships, uowever,  do  net  think  the  words  introduced 
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by  the  amendment  can  have  the  effect  of  enabling 
the  oonnoil  to  refuse  the  company  aooess  to 
49iareet8  throngh  which  it  may  propose  to  carry  its 
line  or  lines.  They  may  give  the  connoil  a  voice 
in  determining  the  position  of  the  poles  in  streets 
eeleoted  by  the  company,  and  possibly  in  deter- 
mining whether  the  line  in  any  particolar  street 
is  to  be  carried  orerhead  ol:  nndergronnd.  In  the 
KBTilt,  their  Lordships  will  hnmblv  advise  His 
liajes^  that  the  appeal  ought  to  be  dismissed. 
TThe  appellantB  will  pay  the  costs  of  the  appeal. 

Solicitors  for  the  appellants,  Freshfields. 

Solicitors  for  the  respondents,  Blahe  and 
Bedden. 


Aug.  2  and  Nov.  11, 1904 
(Present:  The  Bight  Hons.   the  Lobd   Chan- 
cnxoB     (Halsbary)      Lords     Macnaohten, 
Davbt,     BoBEBTSOif,     LiNDLEY,     and    Sir 

AbTHUB  WlLSOlf.) 

Canadian  Pacific  Bailwat  Company  v, 

cobpobation  of  toronto,  (o) 

on  apfbal  fbom  the  coubt  of  appeal  fob 

ONTAEIO. 

Zmw  of  Canada — Aisessment  Act  1892  (55  Viet. 

c.  48) — Liability  for  taxes — Covenant  in  lease- 
Interest  on  rent  in  arrear. 
The  effect  of  the  Canadian  Assessment  Act  1892  is 

to  impose  a  liability  for  taxes  upon  the  lessees  of 

a  municipal  corporation  toithout  any  recourse  to 

the  corporation. 
Held,  therefore,  that  a  covenant  on  the  part  of  the 

lessee  to  pay  taxes  is  a "  imuoZ  covenant "  in  a 

lease  granttd  by  a  municipal  eorporation. 
In  a  ease  in  which  the  lessee  had  been  in  possession 

for  some  time  before  the  corporation  eould  show 

a  good  title  to  grant  a  lease  .- 
Held,  that  interest  on  rent  in  arrear  was  only 

payable  from  the  date  at  which  a  good  title  too* 

shoten. 
Judgment  of  the   court   below   affirmed  with  a 

variation. 
Appbal  from  the  jndement  of  the  Court  of 
Appeal  for  Ontario  (Moss,  G.J.,  Maolennan, 
Oarrow,  and  Maoloren,  JJ.),  delivered  on  the 
14th  April  1903,  dismissing  the  appeal  of  the  appel- 
lants and  allowing  the  cross  appeal  of  the  respon- 
dents from  the  judgment  of  the  Hon.  the  Coan- 
oellor  (Boyd)  on  an  appeal  by  the  appellants 
tcom  the  report  of  a  referee. 

The  case  is  reported  27  Ont.  Ap^.  Bep.  54. 

The  questions  involved  were  raised  upon  the 
<!OnBtmotion  of  two  agreements.  The  first 
agreement,  commonly  known  as  the  esplanade 
or  tripartito  agreement,  provides  for  the  settle- 
ment of  differences  between  the  several  parties 
thereto,  and  of  certain  disputes  between  the 
reepondents  and  appellants  occasioned  by  the 
appellaats*  attempted  acquiution  for  the  purposes 
of  their  railway  of  a  considerable  portion  of  land 
in  tiie  oity  of  Toronto  bordering  on  Lake  Ontario 
whiok  by  reason  of  its  locality  was  of  special 
valoe  to  the  respondents  and  to  the  citizens  of 
Toronto  as  part  of  the  water  front  thereof. 
-  The  18th,  19th,  and  20th  clauses  of  this  agree- 
ment provided  for  the  exchange  of  lands  which 
tbe  appellants  were  taking  stops  to  acquire  (called 
in  the  said  agreement  we  "original  site")  for 

(a)  BcpotMd  by  0.  E.  Ualdu,  Ea|.,  Buristar-kt-Law. 


lands  to  be  provided  by  the  respondents  (called  in 
the  said  agreement  "  the  alternative  site  ").  The 
material  portions  of  these  clauses  were  as  follows : 

18.  And  wherefti  the  Canadian  Faoifio  has  heretofore 
taken  steps  toward  obtaining  a  site  in  Toronto  for  its 
station  gronnda,  traoki,  and  appnttenaooes  hereinafter 
called  the  "  original  site "  and  oomprising  an  area 
bounded  on  the  north.     .     .     . 

And  whereas  the  cit;^  has  proposed  that  the  Canadian 
Paoifio  shall  on  the  terms  hereinafter  contained  abandon 
the  "original  site"  and  take  for  the  said  pnrposes 
another  farther  west  hereinafter  called  the  "  alternative 
site,"  and  the  Canadian  Faci&o  has  consented  so  to  do, 
which  "  alternative  site  "  comprises  an  area  bntted  and 
bonnd«d  or  otherwise  known  as  foUoirB    .    .    . 

19.  The  oity  agrees,  with  the  assistance  of  the 
Canadian  FaoiSa  aa  hereinafter  mentioned,  to  obtain 
saoh  title  to  the  alternative  site  as  will  enable  it  to 
convey  the  same  to  the  Canadian  Pacific  to  the  extent 
and  in  the  manner  hereinafter  described.    .     .     . 

And  the  city  farther  oovenanta  and  agrees  to  demise 
and  lease  the  alternative  site  to  the  Canadian  Paoiflo 
for  snooeaaive  terms  of  fifty  years  eaoh  daring  all  time 
to  come.  The  rental  for  the  first  term  of  fifty  years 
shall  be  eleven  thonaand  dollars  per  annnm,  and  the 
rental  for  eaoh  anbseqaent  term  of  fifty  years  shall  at 
each  renewal  be  increased  by  tiro  thoosand  seven 
hundred  and  fifty  dollars  per  annnm,  and  all  rent  shall 
be  payable  on  the  third  days  of  Jaly,.  October,  Jannary, 
and  April  of  each  year.  For  the  first  qnarter  a  pro- 
portionate amount  to  be  paid  having  regard  to  the  time 
of  posaession  under  said  lease. 

20.  And  the  Canadian  Pacific  covenants  and  agrees 
with  the  oity  that  upon  the  execution  of  enoh  lease  and 
the  payment  of  the  ooat  of  the  said  cribbing  .  .  . 
it  will  assign,  transfer,  and  convey  to  the  city  all  its 
interest  in  the  lands  oolonred  blae  upon  the  said  plan 
No.  1,  and  which  may  be  more  partimJarly  described  as 
follows    .    .    . 

By  the  agreement  of  the  4th  Feb.  1895  it  was 
provided : 

2.  The  first  term  of  fifty  years  mentioned  in  the 
olanse  19  of  the  esplanade  agreement  is  to  oonuienoe 
on  the  first  day  of  Jannary  one  thousand  eight  hundred 
and  ninefy-five.     .     .     . 

4.  The  company  ia  to  pay  to  the  city  the  rents  payable 
and  as  yet  unpaid  to  the  oity  on  the  lands  mentioned  in 
the  Bud  Bched.  A,  the  same  being  apportioned  as  on  the 
thizty-firet  day  of  December  1894.    . 

12.  An  abstract  of  title  to  the  alternative  site  ia  to 
be  furnished,  and  the  title  ia  to  be  examined  and 
approved  of  within  a  month  from  the  delivery  of  snoh' 
abstract. 

Further  disputes  having  arisen  and  the  appel- 
lants having  filed  two  petitions,  an  order  was  made 
by  consent  on  the  7th  April  1896  referring  "  all 
matters  as  to  time  of  delivery  of  the  abstract,  the 
sufRcienoy  thereof,  and  all  subsequent  questions 
arising  out  of  or  connected  with  the  title  to  the 
said  site,  and  the  carrying  out  of  the  said  agree- 
mente  respecting  the  making  of  title  to  and  the 
conveying  of  the  said  alternative  site,"  to  James 
S.  Cartwright,  Esquire. 

On  settling  the  terms  of  this  lease  differences 
arose  b«|tween  the  parties,  four  of  which  formed 
the  subject  of  this  appeal:  (a)  Whether  the 
lease  shduld  contain  a  covenant  on  the  part  of 
the  lessees  to  pay  taxes ;  (&)  whether  such  lease 
should  contain  a  proviso  for  re-entry  on  non- 
payment of  rent ;  (e)  from  what  date  the  rent 
should  be  made  payable  (the  respondents  con- 
tended that  it  should  bo  from  the  let  Jan.  1895, 
fixed  by  clause  2  of  the  agreement  of  the  4th  Feb. 
1895  as  the  commencement  of   the  first  term 
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of  fiftj  yean,  and  tbe  appellants  that  it  abonld 
be  from  the  28th  May  1898  when  the  title  was 
accepted  by  the  lessees) ;  (d)  whether,  in  case  the 
contention  of  the  respondents  shonld  prevail  as  to 
the  date  from  which  rest  is  payable,  the  arrears 
should  bear  interest. 

The  referee  found  in  favonr  of  the  respondents 
upon  all  these  questions.  The  appellants  appealed, 
and  their  appeal  was  heard  before  the  Hon. 
the  Chancellor  for  Ontario,  who  on  the  19th  May 
1902  dismissed  the  appeal  on  the  firtt,  second,  and 
third  questions,  but  allowed  it  on  the  fourth, 
holding  that  the  resirandents  were  not  entitled  to 
interest  on  the  arrears  of  rent. 

The  appellants  appealed  to  the  Conrt  of 
Appeal  for  Ontario,  and  the  respondents  lodged  a 
cross  appeal  on  the  question  of  interest.  The 
Court  of  Appeal  dismissed  the  appeal,  and 
allowed  the  cross  appeal,  as  above  mentvoned. 

Blake,  E.C.,  Maemurehy  (both  of  the  Colonial 
Bar),  and  B.  H.  Hodge  appeared  for  the  appel- 
lants. 

C.  Robinson,  K.G..  FaOerton,  K.C.  (both  of  the 
Colonial  Bar),  and  Bowlatt  for  the  responilents. 

The  following  authorities  were  referred  to  in 
the  course  of  the  arguments  : 

Bevenoalct  BaUvxiy  Company  t.  London,  Chatham, 
and  Dover  Railway  Company,  40  L.  T.  Rep.  545 ; 
11  Ch.  DiT.  625  ; 
Watson  ▼.  Home,  7  B.  &  C.  285  ;  31  B.  B.  200 ; 
Yeo  T.  Lemon,  1  Will.  21  ;  2  Str.  1191 ; 
.  Smith  T.  Bumble,  15  C.  B.  321. 

Blake,  K.C.  was  heard  in  reply. 

At  the  conclosion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Nov.  11. — Their  Lordships'  judgment  was 
delirered  by 

Lord  Dayet. — This  is  an  appeal  from  an 
nuanimous  judgment  of  the  Court  of  Appeal  of 
Ontario  confirming,  except  in  one  particular,  a 
previous  judgmest  of  Chancellor  Boyd.  The 
principal  question  between  the  parties  is,  whether 
a  lease  from  the  Corporation  of  the  City  of 
Toronto  to  the  Canadian  Pacific  Railway  Com- 
pany ought  to  contain  a  covenant  by  the  latter 
for  the  payment  of  taxes.  There  are  two  other 
questions — viz.,  at  what  date  the  payment  of  rent 
should  commence,  and  whether  interest  is  payable 
on  arrears  of  rent,  and,  if  so,  from  what  date. 
The  lease  in  question  is  made  in  execution  of  an 
agreement  dated  the  26th  July  1892,  and  a 
supplementary  agreement  dated  the  4kh  Feb. 
1^5.  These  agreements  were  entered  into  under 
the  authority  of  an  Act  of  the  Legislature  of 
Ontario,  and  were  confirmed  by  the  Dominion 
Legislature.  Read  together  they  provide  for  a 
lease  by  the  corporation  to  the-  railway  company 
of  a  large  tract  of  land  for  the  purposes  of  their 
railway  for  a  term  of  fifty  years,  commencing  on 
the  Ist  Jan.  1895,  and  renewable  for  ever  at  a 
rent  to  be  increased  on  each  renewal.  There  is 
nothing  said  as  to  the  payment  of  taxes  by  the 
railway  company.  On  the  one  hand,  therefore, 
the  agreements  do  not  in  express  terras  impose  ou 
the  railway  company  any  liability  which  it  would 
not  otherwise  be  subject  to,  but,  on  the  other 
hand,  there  is  nothing  to  exempt  them  from  any 
existing  liability.  It  should  be  observed  that  the 
railway  company  were  in  posvession  of  the  land 
from  some  date  in  the  year  1893,  and  also  that 


the  corporation  did  not  complete  their  title  to  th^ 
land  until  the  28th  May  1898.  The  question 
whether  the  lease  should  contain  a  covenant  for 
the  payment  of  taxes  was  treated  in  the  first 
instance  as  depending  on  the  application  of  what 
was  called  the  doctrine  of  usual  covenants  in  an. 
open  aereement.  And  a  vast  amount  of  evidenoe- 
was  taken  on  the  question  whether  this  was  a- 
usual  covenant.  It  may  be  doubted  whether  any 
such  general  consideration  is  applicable  to  an. 
agreement  of  so  special  a  character  as  the  one  in 
qraestion.  Their  Lordships,  however,  think  with 
tiie  learned  judges  in  the  Chanoery  Court  and 
the  Court  of  Appeal  that  the  question  involved 
depends  mainly  on  other  considerations,  and  is, 
in  truth,  comparatively  simnle  and  free  from 
difiBoulty.  The  first  and  obvious  step  in  tho 
inquiry  is  to  ascertain  on  whom  the  burdens  faUt 
by  law  as  between  these  two  parties,  and  the 
answer  to  this  question  is  free  fipm  any  serious 
doubt.  The  Assessment  Act  in  force  at  the  date 
of  the  contract  was  that  of  1892  (55  Yiot.  c.  48). 
By  sect.  7  of  that  Act  all  property  in  the 
province  is  liable  to  taxation,  subject  to  oertain. 
exeqiptions,  of  which  the  7th  is  in  these  words  .- 
"  The  property  belonging  to  any  county  or  local 
municipality,  whether  occupied  for  the  purposes- 
thereof  or  unoccupied,  but  not  when  occupied  by 
any  person  as  tenant  or  lessee,  or  otherwise  than 
as  a  servant  or  officer  of  the  corporation  for  itk» 
purposes  thereof."  By  sect.  20  the  taxes  may  be 
recovered  from  either  the  owner,  tenant,  or  occu- 
pier saving  his  recourse  against  any  other  person, 
and  by  sect.  24  it  is  provided  that  any  occupant- 
may  deduct  from  his  rent  any  taxes  paid  by  him 
if  the  same  could  also  have  been  recovered  from 
the  owner  or  previous  occupant  unless  there  is  a- 
special  agreement  between  the  occupant  and  the 
owner  to  the  contrary.  Their  Lordships  have  no 
doubt  that  tiio  effect  of  these  sections  is  to- 
impose  the  liability  for  taxes  on  the  lessees  of 
lands  belonging  to  a  municipality,  without  any 
recourse  to  the  municipal  corporation.  It  appear» 
from  the  cases  referred  to  in  the  judgment  of  the 
learned  Chancellor  that  the  same  view  of  these' 
enactments  has  been  taken  by  the  courts  of  thd 
province.  The  appellants  do  not,  in  fact,  contend 
that  the  liability  for  payment  of  the  taxes  ought 
to  be  imposed  by  the  lease  on  the  corporation, 
but  they  wish  the  matter  to  be  left  at  ku-ge  with 
a  view  to  future  litigation.  Their  Lordships  do- 
not  think  that  this  would  be  right,  and  they 
think  that  the  corporation  are  entitled  to  the 
covenant  as  a  reasonable  protection  against  the 
property  which  is  the  security  for  their  rent  being- 
taken  in  execution  for  nonpayment  of  taxes. 
The  corporation  have  a  duty  towards  those  for 
whose  benefit  they  hold  their  land,  and  they 
would  be  guilty  of  something  like  negligence  if 
they  did  not  insist  on  the  insertion  of  the  cove- 
nant in  question  in  their  leases.  The  evidence,, 
however,  shows,  as  might  be  expected,  that  they 
invariably  do  so,  and  therefore  the  covenant  is  a. 
usual  one  if  the  only  relevant  class  of  cases  b» 
looked  at.  It  cannot  be  and  is  not  now  disputed 
tbat  the  rent  is  payable  from  the  1st  Jan.  1895, 
the  railway  company  having  been  in  possessiork 
long  before  that  date.  But  their  Lordships  do 
not  agree  wholly  either  with  Uae  Chancellor  or 
the  Conrt  of  Appeal  as  to  the  interest  on  the  rent- 
in  arrear.  The  interest  is  payable  only  by  ■wa.y 
of  damages  for  the  delay  in  payment,  and  their 
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Lordahipt  think  that  the  appellants  shotdd  not 
be  oonsidered  in  default  until  the  28th  May  1898, 
when  the  corporation  first  showed  a  ^ood  title  to 
grant  the  lease.  Their  Lordships  will  therefore 
Etimbly  advise  His  Majesty  that  the  order  of  the 
Oonrt  of  Appeal  of  the  14th  April  1903  oasht  to 
be  varied  bj  a  direction  that  interest  be  allowed 
only  on  the  arrears  of  rent  due  to  the  respon- 
dents on  the  28th  May  1898,  as  from  that  date, 
and  on  subsequent  arrears  from  the  several  dates 
when  they  accrued  due,  and  that  quoctd  vUra  the 
said  order  ought  to  be  affirmed.  Their  Lordships 
will  not  disturb  the  orders  for  costs  in  the  court 
below,  and  as  to  the  costs  of  this  appeal  will 
adopt  the  same  course  as  that  taken  by  the 
learned  Chancellor,  and  order  the  appellants  to 
pay  to  the  respondents  four^fifths  of  their  costs 
of  this  appeal. 

Solicitors  for  the  appellants,  Blnke  and  Bidden. 

Solicitors  for  the  respondents,  Freihfield$. 


— ♦ — 

COURT   OF   APPEAL. 

Thursday,  July  28, 1904. 

(Before  Yavohah  Wiluahs,  Boheb,  and 

Gozbits-Habdt,  L.  JJ.) 

Be  Ghitkch   Fatbonaob  Tsust;    Lawsie    v. 

ATTOBmiT-GENBSAL.  (a) 
AFPBAL  FBOM  THE  CHANCEBT  DITI8I0R. 

Advowson — Jhtut — Object  of  trutt  to  oreteKl  fit 
and  proper  perione  to  living — CharitMle  truat^ 
MoHntain  and  Charitable  U$e$  Aet  1891  (54  & 
55  Viet.  e.  73),  (s.  5  and  6). 

Where  trutts  are  deelared  of  an  advowton  under 
which  there  are  no  oestnis  que  trutt  except  the 
public  by  inference,  and  the  trusts  are  in  sub- 
stance merely  that  the  legal  owners  of  the 
adeotcsons  their  heirs  and  assigns,  shall  take  care 
to  present  fit  and  duly  qualified  persona  as 
vacancies  in  the  living  occur  {which  only  involve 
the  ordinary  duties  imposed  by  law  on  every 
patron  of  an  advowson),  a  good  charitable  trust 
i$  not  created. 

The  fact  that  the  intention  of  the  creator  of  such  a 
inwt  was  to  improve  the  choice  of  the  parson  to 
whom  the  living  should  he  presented  is  not 
sufficient  to  constitute  it  a  charitable  trust. 
^.  Deettion  of  Buckley,  J.  (89  L.  T.  Bep.  505 ;  (1904) 
1  Ch.  41)  affirmed. 

Mb8.  Louisa  Woodcock,  by  a  codicil  dxted  the 
18th  April  1902  to  her  will  dated  the  18th  Feb. 
1902,  devised  the  advowson  of  Battesford  (other- 
wise Battisford),  in  the  county  of  Suffolk,  to  such 
uses  as  her  three  sisters  or  the  survivors  or  sur- 
vivor of  them  should  within  twenty-one  years 
from  the  date  of  the  testatrix's  decease  appoint 
for  the  purpose  of  carrying  out  the  express  wish 
of  her  late  husband  that  the  advowson  should  be 
made  over  to  and  vested  in  the  Church  Fatronage 
Trust  Society. 

By  an  indenture  dated  the  14th  Feb.  1903,  the 
three  sisters,  pursuant  to  the  direction  in  the 

(1)  Beported  by  W,  0.  Biss,  Eaq.,  B«rriBter-at-L»ir. 
Vol.  XCI.,  2360.« 


oodioil,  appointed  and  oonfirmed  the  advowson  to 
the  use  of  the  trustees  of  the  aodety,  thdr  heirs 
and  assigns.  And  it  was  thereby  agreed  that  the 
trustee  and  the  persons  deriving  tiue  under  them 
should  stand  possessed  of  the  advowson  upon  the 
trusts  and  snbject  to  the  powers  and  provisions 
comprised  in  and  forming  part  of  the  9th  schedule 
to  an  indenture  dated  the  21st  Dec.  1871  (the  deed 
governing  the  society). 

The  following  form  of  trust  was  contained  in 
schedule  9 : 

Upon  tnut  that  from  tima  to  time  as  often  as  the 
said  vioarage  and  pariah  obnroh  of  shall  bcoome 

vaoant  by  the  death,  reaignation,  deprivation,  or  oeision 
of  the  iaoambent,  or  otherwise,  the  tnuteea  for  the  time 
being  of  theie  presents  do  and  shall  nominate  and 
appoint  and  present  to  the  lame  rioaiage  and  pariah 
chnroh  snoh  fit  and  pious  person  of  godly  life  and  oon- 
versation,  being  in  holy  oidere,  oapable  of  aooeptiog 
and  holding  the  same  as  the  trnitses  for  the  time  being 
of  these  pieients  or  the  major  part  in  namber  of  them 
shall  determine  npon. 

Clause  3  of  the  schedule  contained  a  power  to 
appoint  new  trustees,  and  provided  that  the 
number  of  five  trustees,  three  of  whom  at  the 
least  should  be  clergymen  of  the  Established 
Chnroh,  should  from  time  to  time,  as  far  as  cir- 
cumstances would  admit,  be  kept  up. 

Clanses  4  and  5  were  as  follows : 

4.  That  only  inch  persons  shall  be  eligible  to  the 
offioe  of  tniateee  ae  Bhall  or  shall  be  well  known  or 
repnted  to  be  of  godly  life  and  oonvenation,  and  shall 
profess  themselves  members  of  the  Eitablisbed  Chnroh 
of  England,  and  shall  be  known  to  be  zealonsly  attaobed 
to  the  great  prinoiples  of  the  reformed  faith  contained 
in  the  liturgy  and  srtioles  of  the  said  Established 
Chnroh. 

5.  And  fnither  that  no  nomination  or  a|>pointment 
ot  an  inoombent  to  the  said  vicange  shall  be  made 
unless  at  the  time  of  snoh  nomination  or  appointment 
there  shall  be  the  fall  nnmber  of  five  tmstees  for  the 
time  being  of  these  presents. 

A  summons '  was  taken  out  by  the  Church 
Patronage  Trust  to  obtain  the  leave  of  the  court 
to  retain  the  advowson  and  right  of  presentation 
on  the  ground  that  the  property  was  required  for 
actual  occupation  for  the  purposes  of  the 
ohari^. 

Buckley,  J.  held  that  there  was  no  direction- 
expressed  in  the  codicil,  the  deed  of  appointment,, 
or  the  society's  deed,  which  involved  more  than- 
the  ordinaiy  duty  of  a  patron,  and  therefore  there 
was  no  charitable  trust,  and  the  summons  must 
be  dismissed.  The  Church  Fatronage  Trust 
appealed. 

LeveU,  K.C.  and  C.  A.  Montague  Barlow  for  the  - 
appellants. — Private  ownership  of  Church 
patronage  is  allowed  by  the  law  of  England,  and 
therefore  any  scheme  by  which  provision  is  made- 
for  proper  persons  being  patrons  is  a  good  charit- 
able trust.  Three  of  these  trustees  at  least  must 
be  clergymen  of  the  Church  of  England.  The 
object  of  the  scheme  is  to  secure  tbe  appoint- 
ment of  proper  persons  to  livings.  Any  trustee 
would  be  disqufdified  if  he  became  a  Roman 
Catholic.  A  person  appointed  a  trustee  must- 
have  certain  qualifications  when  he  is  appointed, 
and,  if  he  loses  any  of  those  qualifications  after- 
wards, he  thereupon  becomes  disqualified.  An 
advowson  may  be  the  subject  of  a  good  charit- 
able trust,  because  It  is  for  the  benefit  of  the 
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leUgion  ot  the  parishionera,  as  it  may  lead  to  the 
better  choice  of  an  incambeat : 

Attomty-General  t.  Bcoft,  1  Yes.  Sen.  413, 418  ; 
S0  8t.  Stephtn,  Coleman-$treet,  59  L.  T.  Bep.  393 ; 
39  Ch.  DiT.  492. 

The  case  of  Foley  y.  Attomey-Oenerdl  (7  Bro. 
P.  0.  219)  goes  farther.  That  was  a  charity  at 
large ;  there  was  no  definite  eettui  que  trust  as  in 
former  oases,  where  the  eettui  que  trust  was  the 
pariah.  [Boueb,  L.J. — Can  the  present  owner  of 
an  advowson,  simply  by  ezecating  a  deed-poll, 
fiteraoty^  for  ever,  perhaps  narrowly,  the  par- 
tionlar  news  to  be  held  by  tne  incumbent  P  That 
is  the  diffioolty  I  felt  in  Re  Hunter;  Hood  v. 
Attomey.aeneral  (76  L.  T.  Rep.  386,  725 ;  (1897J 
1  Ch.  518;  2  Oh.  105).  In  the  House  of  Lords 
Hunter  v.  Attorney- General,  80  L.  T.  Bep.  732 ; 
<1899)  A.  C.  309.]  In  that  case  the  Gonrt  of 
Appeal  considered  that  a  trust  for  that  pur- 
pose would  be  a  good  charitable  trust;  there- 
fore a  trust  the  object  o(  which  is  to  secure 
the  appointment  to  livings  of  fit  and  proper 
peraons  generallv  is  a  good  charitable  trust. 
The  meaning  of  "charity"  in  its  legal  sense 
is  given  by  Lord  Macnaghten  in  Commia- 
eioners  of  Income  Tax  v.  Pemsel  (65  L.  T.  Hep. 
621,  637;  (1891)  A.  C.  631,  683).  [Cozbns- 
Habdt,  ii.J.  referred  to  Se  Bobinson;  Wright 
-r.  TugweU  (76  L.  T.  Rep.  96 ;  (1897)  1  Oh.  &.] 
They  also  referred  to : 

Seelenattical  Commis$ion»r§   r.    Wodehouse,    72 

L.  T.  Bq>.  257 ;  (1895)  1  Ch.  552  ; 
Potter  T.  Chapman,  1  Amb.  98. 

R.  J,  Parker  (the  Attorney-General,  Sir  R.  B, 
Pinlay,  K.C.,  with  him)  for  the  Attorney-General. 
— The  Attomey-Oeneral  naturally  desires  to  up- 
hold any  gift  as  a  charitable  gift,  but  in  the 
absence  of  anyone  else  to  present  any  argument 
in  opposition  to  the  appellants'  contention  he 
feels  it  his  duty  to  do  so.  An  adowson  is  civil 
property,  but  it  has  certain  ecclesiastical  duties 
attu:hed  to  it.  So  far  as  it  is  civil  property  it 
can  be  the  subject  of  a  trust.  It  can  be  given  on 
trusts  for  the  benefit  of  a  particular  pansh,  and 
that  would  be  a  good  charitable  trust : 

Tysisn  on  Charitable  Bequests,  edit.  1888,  p.  95  ; 
We*t  T.  Knight,  1  Cs.  in  Ch.  134. 

[RoMBB,  L.J. — In  Attorney-General  v.  Webster 
(L.  Rep.  20  Eq.  483)  Sir  G.  Jessel  refers  to  it  as 
an  anomaly.]  Kay,  J.  in  Re  St.  Stephen,  Coleman 
Street  (ttii  sup.),  considered  that  such  a  trust 
would  be  a  charitable  trust;  and  he  seems  to 
have  relied  upon  Goodman  r.  Mayor  of  Saltash 
(4SL.  T.  Rep.239;  7  App.  Cas.  633).  That  is 
borne  out  by  the  Sale  of  Advowsons  Act  1866  (19 
&  20  Yiot.  c.  50),  b^  which  the  sale  of  adrowsons 
held  on  trust  for  inhabitants,  ratepayers,  free- 
holders, or  other  persons  forming  a  numerous 
class  is  authorised.  But  it  can  only  oe  the  subject 
of  a  trust  so  far  as  it  is  regarded  as  propeirty. 
There  can  be  no  charitable  trust  with  regard  to 
the  ecclesiastical  duties  attached  to  an  advowson. 
It  is  the  duty  of  the  patrons  to  appoint  a  proper 
person,  and  trusts  which  merely  provide  for  the 
performance  of  those  duties  cannot  be  said  to 
be  charitable : 

Lewis  on  the  Law  of  Perpetnity,  edit.  1848,  pp.  695, 
696. 

The  object  of  the  trust  in  Re  Hunter  (ubi  sup.) 
was  to  secure  the  appointment  of  persons  of  par-  ' 


ticnlar  views.  Here  there  is  simply  a  tmat  to  do 
whatonght  to  be  done  without  any  directkm. 
[ROMHB,  L.J.— In  Be  Hunter,  Rigby,  L.J.  said: 
"  Is  nottite  purchase  of  an  advowson  a  payment 
indirectly  for  the  benefit  of  the  clerk  whom  the 
trustees  present  P  "  I  cannot  follow  that]  That 
was  an  interlocutory  remark,  not  part  of  the 
judgment.  [Cozbks-Habdt,  L.J. — At  the  end 
of  his  judgment,  Rigby,  L.J.  said :  "  It  would  ran 
against  many  things  in  the  will  to  treat  this  as  an 
arbitrary,  simple  ;gift  not  mixed  up  with  the 
other  parts  of  the  testator's  scheme."]  That 
does  not  apply  here.  A  trust  to  be  a  charitable 
trust  must  be  for  the  benefit  of  some  person  or  set 
ot  persons,  and  here  there  is  no  cestui  que  trust  at 
all. 

Vaughan  Hatohin*  for  the  Offiinal  Trastoe  of 
Charity  Lands. — This  gift  can  only  be  held  good 
as  a  charity  on  the  ground  that  it  is  a  mode  of 
securing  a  selection  of  better  persons  as  incum- 
bent, but  it  is  doubtful  whether  that  in  itself 
would  be  suflScient.  In  Duke  on  Charitable  Uses 
(ed.  1805,  p.  137)  it  is  stated  that  an  advowson  in 
gross  cannot  be  granted  to  a  charitable  use. 

Levett,  EI.O.  in  reply. — In  the  cases  as  to 
advowsons  being  the  subject  of  charitable  gifts, 
they  seem  to  have  been  dealt  with,  not  so  much  as 
I»ropertv,  bat  from  the  point  of  view  of  the  eccle- 
siastical duties  attached  to  them : 

Attomey-Qeneral  v.  Bcott  {ubi  sup.)  ; 

Attomey-Oeneral  v.  Ward,  7  L.  J.  O.  S.  114,  Ch. 
If  the  decision  in  St.  Stephen,  Coleman-slreet  {ubi 
sup.)  is  right,  the  opinion  expressed  in  Lewis  on 
the  Law  of  Perpetuity  which  has  been  referred  to 
is  wrong. 

Vatiohan  Williams,  L.J. — I  think  that  this 
appeal  fails,  and  that  the  judgment  of  Buckley,  J. 
must  be  affirmed.  I  suppose  some  people,  cyni<»lly 
minded,  take  a  positive  pleasure  in  results  of  law 
which  really  are  a  little  grotesque  when  looked  at 
in  relation  to  the  history  of  the  subject. matter  with 
which  one  has  to  deal ;  but  when  one  starts  with 
a  constitutional  arrangement  which  is  part  of  the 
constitution  of  the  nation,  and  which  really  lays 
down  a  rale  that  is  not  consistent  with  the 
origin  of  the  subject-matter  one  has  to  deal  with, 
one  cannot  be  surprised  that  there  is  some  littie 
difficulty  in  coming  to  a  conclusion  with  reference 
to  the  law ;  but  I  dare  say  the  outcome  of  all  this 
is,  as  counsel  for  the  Attorney-General  has  said, 
that  practically  a  better  result  is  obtained  than 
would  have  been  obtained  if  the  constitutional 
law  had  been  made  to  accord  with  the  origin  of 
the  particular  subject-matter.  One  cannot  doubt 
that  in  its  origin  the  Church  view  of  the  right  of 
presentation  harmonised  better  with  the  par- 
ticular subject-matter  than  the  property  view 
which  was  afterwards  adopted.  Although  this 
may  lead  to  some  difficulty  in  reference  to  oases 
which  may  arise  at  law,  or  may  even  lead  occa- 
sionally to  some  grotesque  results,  I  dare  say  that 
it  all  works  out  for  the  best.  At  all  events,  what 
we  have  to  decide  in  this  case  is  this.  There  ia  a 
disposition  by  wUl  which  is  clearly  invalid  as 
being  against  the  law  regarding  perpetuities  unless 
it  can  b«  brought  within  the  exception  in  favour 
of  charitable  trusts;  and  therefore  the  whole 
question  is  whether  in  this  particular  case  the 
dispositions  by  the  codicil  of  the  testatrix  are  such 
as  to  fall  within  the  exception  in  favour  of  charit- 
able trusts.     [His  Lordship  then   referred    to 
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the  proviaians  of  the  teetatrix's  will«  and  the 
^eed  regolatint;  the  Chnroh  Patronage  Trust, 
4ated  the  21at  Dec.  1871,  set  oat  above,  and  con- 
tinned:]  The  question  is  whether  a  trust  has 
been  ereated  which  ought  to  be  held  to  be  not 
inTalid  as  against  the  law  with  retard  to  per- 
petuity by  reason  of  its  coming  within  the  excep- 
tion in  farour  of  charitable  trusts.  Buckley,  J. 
in  his  judgment,  speaking  of  this  deed,  said :  "  I 
.tunst  read  the  dead  of  appointment  into  the 
will,  and  I  find  the  joint  effect  of  the  two 
to  be  that  the  testatrix  has  devised  to  the 
persons  who  thus  become  appointees.  They  are 
to  hold  upon  the  trusts  set  forth  in  the  9th 
schedule  to  the  deed  referred  to.  I  am  unable 
to  find  in  the  schedule  any  direction  to  do  any- 
thing further  or  other  tbim  what  the  owner  of 
«m  advowson  is  bound  to  do.  He  ought  to  pre- 
sent a  fit  and  pious  person  of  godly  life,  being  in 
Holy  Orders  capable  of  accepting  and  holding  " 
the  living.  There  the  learned  ji^ge  is  repeating 
the  words  as  they  appear  in  the  (uause  which  is 
supposed  to  create  the  trust.  "  There  is  no  trust 
expressed  other  than  such  as  is  involved  in  the 
duty  of  an  owner  of  an  advowson."  Then  he 
says  that  if  he  turns  to  clause  4  of  the  schedule, 
there  is  there  a  definition  or  indioatkni  of  the 
Hilass  of  persons  who  are  to  be  trustees,  and 
assnuung,  although  be  does  not  think  it  is  Uie 
ease,  that  he  could  evolve  from  that  description 
of  the  character  of  the  trustees  that  the^  are' 
bound  to  appoint  a  person  of  the  particular 
religious  persuasion  wMoh  is  pointed  out  by  that 
elause,  he  does  not  find  that  any  class  of  thought 
in  the  Established  Church  of  England  is  there 
'defined  or  pointed  to.  The  trustees  are  simply 
to  be  persons  of  godly  life,  members  of  the 
Established  Church  of  Engltmd,  and  attached  to 
the  principles  of  the  Reformed  faith  contained  in 
the  Liturgy  and  Articles  of  the  Established 
Church.  So  far  I  entirely  ag^ree  with  every  word 
that  Buckley,  J.  said.  I  want  now  at  this  point 
to  say  a  word  upon  that  part  of  clause  3  of  the 
deed  which  provides  that  three  at  least  of  the 
five  trustees  "  shall  be  clergymen  of  the  Estab- 
lished Church."  Counsel  for  the  appeUants 
relied  upon  that  also  as  being  a  provision  which 
was  put  in  for  the  express  purpose,  in  the  view  of 
the  testatrix,  of  bettering  the  choice  of  the  clergy- 
man to  be  presented — that  is,  bettering  it  accord- 
ing to  her  view,  as  being  more  likely  to  result  in 
the  selection  of  a  good  clergyman,  beoause  the 
majority  of  those  who  were  to  make  the  appoint- 
ment were  to  be  clergymen  of  the  Church  of 
England.  14  ow  one  has  to  consider  whether  this 
is  a  charitable  trust  within  the  meaning  of  the 
word  when  used  with  reference  to  the  exception 
in  favour  of  charitable  trusts.  The  first  thing 
one  has  to  point  out  is  that  this  is  not  a  case 
where  the  testatrix,  the  creator  of  the  fund,  has 
brought  into  the  fund  any  property  or  vaaoBj  as 
to  which  she  declares  new  trusts.  All  that  she 
is  doing  by  means  of  her  will  is  to  declare  the 
trusts  in  respect  of  the  advowson — ^tiiat  is  to  say, 
to  declare  in  respect  of  the  advowson  that  the 
parson  appointed  shall  have  the  qualifications 
which  have  been  set  forth ;  but  when  one  looks 
at  those  qualifications  one  finds  that  they  are  only 
the  qualifications  which  are  required  indepen- 
dently of  the  declaration  of  the  trusts  to  be 
observed  by  every  patron  when  he  is  presenting 
to  a  living.    Therefore,  in  the  first  instance,  there 


seems  to  be,  as  Buckley,  J.  has  pointed  out,  a 
very  strong  reason  why  wis  should  not  be  held  to 
be  a  oharitable  trust  within  the  meaning  of  the 
words  when  used  with  regard  to  the  subject  of 
perpetuitieB.  There  is  nothing  voluntarily  done 
by  the  testatrix  at  all  to  enhance  or  increase  the 
obligations  which  exist  on  the  patron  for  the 
time  being  in  respect  of  the  presentation  to  the 
living.  The  next  observation  one  can  make  in 
reference  to  this  particular  alleged  charitable 
trust  is,  that  there  is  no  eeilui  qv,e  trutl  whatever. 
This  is  not  like  the  case  of  a  ti-ust  in  favour  of 
the  parishioners  of  a  particular  paiish;  it  is 
nothing  of  the  sort.  It  is  a  trust  without  a  eettvA. 
que  triui,  and  it  is  a  trust  which  reallv  is  only 
another  mode  of  describing  on  existmg  duty 
which  is  oast  by  the  law  upon  persons  holding 
this  class  of  property.  I  snould  like  to  say  in 
passing  tiiat,  although  in  the  course  of  the  argu- 
ment I  asked  the  question  whether  the  recogni- 
tion of  such  a  trust  in  favour  of  the  parishioners 
of  a  parish  was  not  an  authority  for  the  proposi- 
tion that  you  might  create  a  ubariteble  trust  in  a 
case  where  that  which  was  provided  for  was  a 
better  choice  of  the  incumbent,  the  answer  given 
to  me,  I  think,  was  a  perfectly  sound  one ;  but 
although  it  may  possibly  be  (I  do  not  know  about 
that  myself)  that  yoa  would  be  likely  to  get  a 
better  choice  if  the  parson  was  elected  by  the 
parishioners,  that,  at  all  events,  is  not  the  reason 
why  the  law  has  recognised  such  traats  in  favour 
ot  the  parishioners  as  charitable  truste.  The 
law  has  recognised  such  truste  as  oharitable 
iaruste  merely  in  reference  to  the  property 
which  is  conveved;  and  that  is  recognised  in 
the  decision  of  Kay,  J.  in  £e  8t.  Stephen, 
GoleTnan-atreet,  where,  quoting  from  the  decision 
in  Ooodmcm  v.  Saltdsh  {Corporation),  the  learned 
judge  read  these  words  of  Lord  Selbome:  "A 
^ft  subject  to  a  condition  or  trust  for  the  benefit 
of  the  inhabitants  of  a  parish  or  town,  or  of  any 
particular  class  of  sudi  inhabitMits,  is  (as  I 
understand  the  law)  a  charitable  trust ;  and  no 
chariteble  trust  can  be  void  on  the  gpi^nnd  of 
perpetuity."  He  also  quoted  what  was  said  by 
Lord  Cairns :  "  A  grant  of  that  kind,  it  appears 
to  me,  would  be  perfectly  legal  and  pe%otly 
intelligible,  and  there  would  be  nothing  in  it 
which  would  infringe  any  principle  of  law.  Such 
a  condition  would  create  that  which  in  the  very 
wide  language  of  oar  oonrte  is  called  a  chariteble, 
that  is  to  say  a  public,  trust  or  interest,  for  the 
benefit  of  the  free  inhabitants  of  ancient  tene- 
ments. A  trust  of  that  kind  would  not  in  any 
'Way  infringe  the  lawjor  rule  against  perpetuities." 
But  one  has  not  such  a  case  here.  If  there  is  a 
trust  at  all'  in  this  case,  it  is  a  trust  without  a 
eeetm  que  tnut.  It  seems  to  me  that  those 
grounds  are  sufficient  to  show  that  in  this 
particular  case  there  is  great  difficulty  in 
saying  that  there  is  a  charitable  trust.  What- 
has  been  most  strongly  urged  on  behalf  of 
the  appellante  is  that  this  may  be  a  chariteble 
trust  because  it  may  tend  to  the  better  chcnce  of 
on  incumbent ;  and  counsel  read  from  the  opinion 
of  Lord  Macnaghten  in  Income  Tax  Com- 
rnisrinnert  v.  Permel  (vbi  *up.)  a  passage  in  which 
he  defined  the  trusts  which  are  charitable  truste  : 
" '  Charity '  in  ite  legal  sense  comprises  four 
principal  divisions :  truste  for  the  relief  of 
poverfy;  truste  for  the  advancement  of  educa- 
tion; truste  for  the  advancement  of  religion" 
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(connsel  did  not  olaim  that  this  tnut  came  within 
any  of  these);  "and  trusts  for  other  purposes 
beneficial  to  tiie  oommnnity,  not  falling  under 
any  of  the  preceding  heads."  Thev  claimed  that 
a  trust  which  provided  in  a  case  like  this  for  the 
better  selection  of  the  incumbent  was  a  charitable 
trust.  With  regard  to  that,  it  is  in  the  first  place 
to  be  observed  that  if  it  is  a  charitable  trust  one 
would  really  be  saying  that  the  law  of  England 
which  allows  an  advowson  to  be  treated  as  private 
property  is  not  a  convenient  law,  and  that  it 
ougnt  to  be  remedied,  and  that  one  way  of 
remedying  it  would  be  to  try  as  far  as  one  can  to 
prevent  advowsons  being  vested  in  private 
individuals,  and  cause  them  to  be  vested  in  bodies 
of  people  specially  qualified  to  make  a  selection 
of  an  incumbent,  i  cannot  agree  to  that.  Some 
people  may  think  that  is  a  ^^d  thing,  and  some 
people  may  not ;  but  I  think  it  is  impossible  to 
say  that  a  trust,  the  real  object  of  which  is  to 
remedy  the  law  of  England,  can  ba  treated  as 
a  charitable  trust.  I  do  not  mean  in  any 
observations  I  am  making  to  suggest  that  it  is 
impossible  that  an  advowson  should  be  vested  in 
tmstees  for  a  charity.  Admittedly,  in  the  case 
of  an  advowson  which  is  appendant  to  property, 
the  property  may  be  conveyed  to  the  trustees  for 
the  charity,  and  in  that  case  the  trustees  for  the 
charity  will  hold,  as  part  of  the  property  vested 
in  them,  the  advowson.  I  do  not  know  thdt  it 
would  militate  against  that,  that  the  same  testator 
who  left  the  property  with  the  advowson  appen- 
dant should  express  what  his  wishes  were  with 
re{p.rd  to  the  presentation  to  the  particular 
livmg;  and  also  I  wish  to  say  that  I  do  not  at 
all  suggest  that  you  might  not,  if  it  was  put  into 
proper  form — that  is  to  say,  as  a  mere  trsmsfer  of 
property — transfer  an  advowson  to  a  charitable 
society  like  a  missionary  society  such  as  was 
mentioned  in  the  argument.  All  I  am  saying  is 
that  I  do  not  think  that  the  mere  fact  that  the 
intention  of  the  creator  of  the  supposed  charitable 
trust  was  to  improve  the  choice  of  the  parson  to 
whom  the  living  should  be  presented  is 
sufficient  to  oonsUtnte  this  a  charitable  trust. 
Under  those  circumstances  I  do  not  think 
I  can  usefully  add  to  my  judgment.  With 
regard  to  what  was  said  about  the  views  of 
the  Lords  Justices  who  were  parties  to  the  decision 
in  the  case  of  Be  Hunter;  Hood  t.  Attorney- 
General  (ubi  sup.)  in  the  Court  of  Appeal,  that  is 
a  decision  whicn  of  course  binds  us,  and  if  that 
decision  is  to  be  treated  as  an  express  authority 
that  a  charitable  trust  may  be  created  by  a  pro- 
vision which  limits  the  area  of  choice  by  saying 
that  the  parsons  presented  are  all  to  be  <» 
a  particular  school  of  religious  thought  or 
view,  I  say,  first,  that,  although  that  may 
seem  to  be  laid  down  in  the  judgments  of 
Lindley,  Lopes,  and  Bigby,  L.JJ.,  yet  they  do 
not  give  any  reasons  which  would  guide  one  as  to 
when  such  a  limitation  for  the  purpose  of 
improving  the  selection  of  a  parson  is  to  be 
treated  as  a  charitable  trust ;  secondly,  when  that 
case  went  to  the  House  of  Lords  the  decision  of 
the  Court  of  Appeal  was  reversed,  and,  although 
this  particular  point  is  not  expressly  taken,  yet  I 
think  that  when  one  reads  the  opinion  of  the  law 
Lords,  and  having  regard  to  the  decision  of 
Bomer,  J.,  which  they  were  replacing,  it  is  very 
difficult,  if  not  impossible,  to  suppose  that  the 
Law  Lords  who  were  parties  to  that  judgment 


could  have  approved  of  those  portions  of  tiie* 
judgments  of  tiie  Lords  Justices  in  which  they 
are  supposed  to  have  sanctioned  the  proposition- 
that  a  limitation  of  the  area  of  ohoioe  of  parsons 
for  the  purpose  of  selection  in  accordance  with- 
the  view  of  the  testatrix  or  creator  of  th9 
alleged  trust  can  be  treated  as  bringing  th» 
trust  within  the  term  "charitable  trust"  for 
the  purpose  of  the  exception  from  the  rule 
against  perpetuities  in  favour  of  charitable  trusts^ 
I  think,  therefore,  that  this  appeal  must  be 
dismissed. 

BoHEB,  L.J. — No  doubt  advoirsons  may  be 
made  the  subject  of  good  charitable  tr  usta — for 
example,  if  they  are  held  upon  trust  for  a  parish,, 
or  its  parishioners ;  but  the  question  before  us  is, 
in  substance,  this :  Can  trusts  declared  of  a& 
advowson  be  held  good  charitable  trusts  whiok 
have  no  ceetuit  que  iruit,  unless  they  bethepublio 
by  inference,  and  where  the  trusts  are  in  sub- 
stance  merely  that  the  l^al  owners  of  the  advow- 
sons, their  heirs  and  assigns,  shall  take  care  tat 
present  fit  and  duly  qualified  persons  as  vacancies 
in  the  living  occur  P  For  instance,  would  such  a, 
trust  as  I  am  about  to  mention  be  good  ?  A  case 
where  the  legal  owner  of  an  advowson  for  the 
time  b^g  by  deed-poll  declared  that  he,  hi» 
heirs  and  assigns,  should  stand  possessed  of 
the  advowson  belonging  to  him  upon  trust  thafe 
he  and  they^  as  vacancies  should  occur,  would 
take  care  to  present  fit  and  duly  qualified  peraoncr 
to  fill  the  vacancies.  I  think  not.  Such  trusts 
merely  provide  that  the  owners  of  the  advowson 
for  the  time  being  shall  properly  disoharge  tiie 
duties  cast  upon  them  by  the  very  nature  of  the> 
property  which  they  hold.  I  cannot  think  that; 
such  trusts  of  advowsons  can  lawfully  be  mads 
perpetual  by  construing  them  as  being  charitable. 
I  do  not  think  it  can  be  said  that  expressly 
making  the  owner  of  an  advowson  for  the  time 
being  for  the  purposes  of  the  discharge  of  his 
duty  a  trustee  instead  of  an  ordinary  owner  is  so 
much  for  the  benefit  of  the  public,  as  leading  to> 
the  probability  of  a  better  selection  of  the  dmgy-' 
men,  as  to  justify  the  court  in  holding  that  ut 
itself  it  is  sufficient  to  create  a  charitable  trust. 
The  effect  of  holding  otherwise  would  be  that- 
any  owner  of  an  advowson  for  the  time  beinip 
could  for  ever  afterwards  tie  up  and  bind  the 
administration  of  the  duties  of  presentation  either 
by  deed-poll  merely  declaring  himself  and  his  heirs 
and  assigns  tmstees  in  the  appointing  of  dergymoa 
to  fill  the  vacancies  of  the  living,  or  by  conveying- 
to  another,  his  heirs  and  assigns,  upon  similar 
trusts.  I  think  this  would  lead  to  resulte  veiy 
far-reaching,  and  much  to  be  avoided.  That  view 
decides  the  present  case,  because  on  the  facte  I 
think  that  the  trusts  we  have  to  consider  cannot^ 
in  snbstence  bat  be  classed  as  such  truste  as  I 
have  before  mentioned.  I  need  not  make  any 
further  observations  on  the  decinion  of  the  Couri; 
of  Appeal  in  Bs  Hunter  beyond  those  that  I  ha-ve 
already  made  in  the  course  of  the  argument.  So 
far  as  the  court  in  that  case  did  decide  that  th& 
trusts  declared  of  an  advowson  merely  directed 
to  narrowing  the  choice  of  the  clergymen  to  bo 
appointed  to  vacancies  by  the  owners  for  the 
time  being  were  good  chariteble  trusts,  that  case 
is  distinguishable  from  the  present.  Whether,  if 
the  Court  of  Appeal  did  so  decide,  tb  at  decision 
was  right,  it  is  not  for  me  to  say.  That  must  be 
for  another  court. 
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Coziks-Habdt,  L.J.— I  i^ree,  and  I  ha^e 
reallj  veiy  little  to  add.  In  approaohing  this 
«a8e  we  must  start  with  this  propoBition,  that 
aooording;  to  English  lav  an  advowjBon  is  regarded 
as  property — ^propert^,  no  doabt,  of  a  peculiar 
kind,  to  which  certain  eooleaiastioal  duties  and 
obligations  attach,  and  property  which  may  be 
partially  forfeited  by  the  owner's  delay  in  or 
neglect  of  the  discharge  of  those  duties.  If  the 
owner  of  an  advowson  does  not,  on  a  vacancy 
oocurring,  within  a  oertcun  time  present  a  fit  and 
proper  clerk,  the  law  makes  provision  for  his 
loeing  the  right  of  presentation,  and  that  right  is 
vested  in  some  other  authority.  An  advowson 
Wng  a  species  of  property,  there  is,  I  think,  no 
doabt  whatever  that  it  may  be  the  subject  of  a 
'Obari table  trust.  The  books  are  fall  of  suoh  cues. 
I  would  only  mention  the  case  of  Attomey-Qeneral 
T.  Wari  {vox  tup.),  where  an  advowson  was  given 
to  certain  specified  obarities.  In  Re  St.  Stephen, 
Coleman-street  {ubi  tup.),  Kay,  J.  gave  a  decision 
«Iearly  in  the  same  sense,  and  the  Sale  of 
Advowsons  Act  1856,  to  which  our  attention  has 
been  called,  proceeds  on  the  same  footing.  But 
the  question  we  have  to  decide  is  not  whether  an 
advowson  can  be  the  anbjeot  of  a  charitable  gift. 
In  order  to  create  a  valid  trust  yon  must  have  not 
only  a  tmstee,  but  a  eestai  que  irutt.  That  ceitui 
que  irutt  may  be  either  an  individual  or  indi- 
viduals, or  the  public,  or  a  class  of  the  public. 
But  can  you  create  a  charitable  trust  by  vesting 
an  advowson  in  persons  whom  yon  call  trustees, 
and  imposing  upon  them  expressly  the  duty  of 
discharging  the  precise  obligation  which  the  law 
implies  in  them  as  the  owners  of  the  advowson  P 
I  think  not.  No  authority  to  tiiis  effect  has  been 
oited ;  and  if  the  contrary  view  to  that  which  I 
iiave  expressed  were  the  law,  I  think  it  would  be 
difficult  to  resist  the  conclusion  that  every  owner 
ot  an  advowson  in  this  country  holds  it  upon  a 
ohaiitable  trust.  I  have  been  unable  to  see  what 
difference  it  can  make  if  an  owner  of  an  advowson 
who  holds  the  property  subject  to  certain  eccle- 
siastical obligations  declares  by  deed  that  he  does 
hold  it  upon  trust  to  discharge  those  ecclesiastical 
obligations.  In  this  case  it  seems  to  me  that  all 
that  the  testatrix  has  really  done  is  to  secure  that 
Che  advowson  shall  be  vested  in  certain  parties  as 
owners  of  the  advowson.  That,  and  nothing 
more,  has  been  done,  and  that  does  not  create  a 
charitable  trust.  One  word  more.  I  do  not  think 
it  is  necessary  that  we  should  consider  what 
might  have  been  the  result  if  the  trust  had  been 
to  present  only,  say,  members  of  the  English 
Ohuroh  Union  or  members  of  the  Church  Asso- 
dation.  I  desire  to  keep  an  entirely  open  mind 
a»  to  that  point;  and,  speaking  for  myself,  I 
think  there  is  nothing  in  Uie  oase  of  Re  Hunter 
(ubi  tup.)  in  the  Court  of  Appeal  which  would 
prevent  this  court  from  considering  and  deciding 
that  point  whenever  it  arises. 

Solicitors :  Bridget,  SawteU,  and  Co. ;  Solicitor 
to  the  Treaturij. 


July  22  and  29,  1904. 

(Before  Yaughan  Williams,  Boxes,  and 

Coziks-Habdt,  L.JJ.) 

Re   William   Watbok  and    Co.;    Ex   parte 

AtKIN  fiSOTHXBS.(a)| 
APPEAL  IN  BANKBVPTCT. 

Bankruptcy — Order  and  diiposition — Reputed 
ownerthip—Qoodt  in  poueition  of  bankrupt  in 
his  trade  or  busineit^Samplet  in  ihow-eatet — 
Content  of  true  oviner — Bankruptcy  Act  1883 
(46  &  47  "Vict.  c.  52).  «.  44,  tub-t.  2  {Hi.). 

In  order  that  another  perton't  goodt  may  be  taken 
under  tect.  44,  tub-tect.  2  {iii.),  of  the  Bankruptcy 
Act  1883  to  pay  a  bankrupt't  debtt  in  eontt' 
quenee  of  the  reputed  ownerthip  of  the  bankrupt, 
it  it  ettential  that  the  true  owner  of  the  goods 
thould  have  contented  to  a  state  of  things  from 
which  he  mutt  have  known,  if  he  had  contidered 
the  matter,  that  the  inference  of  owuerthip  by 
the  bankrupt  mutt  arise. 

The  bankrupts  carried  on  business  as  bankers  and 
agents,  and  they  sold  goods  on  commission.  In 
their  office  were  show-cases,  some  of  which  con- 
tained plated  goods  which,  at  the  suggestion  of 
the  batikrupts,  had  been  sent  by  the  appellants, 
who  «oare  wholesale  silversmiths,  at  samples  for 
eaihibilion,  but  their  names  were  not  on  the 
case*.  When  customer*  of  the  bankruptt  withed 
to  have  any  goods  so  exh'Unled  the  bankrupts 
introduced  them  to  the  appellants,  who  supplied 
them  from  their  warehouse  ;  but  in  a  few  eases 
of  urgency  the  bankrupts  had  ^old  some  of  the 
samples. 

Seld,  that  the  goods  toei-e  not  in  the  order  and  dis- 
position of  the  bankrupts  within  the  meaning  of 
sect.  4,  sub-sect.  2  {Hi-),  of  the  Bankruptcy  Act 
1883,  as  the  appellants  had  not  contented  to  the 
goods  being  so  dealt  with  by  the  bankrupts  as  to 
make  it  appear  that  the  latter  were  the  true 
owners. 

Sharman  v.  Mason  (81  L.  T.  Rep.  485;  (1899)  -» 
2  Q.  B.  679)  distinguished. 

Decision  of  Wright,  J.  reversed. 

Appeal  by  Messrs.  Atkin  Brothers  from  a 
decision  of  Wright,  J.  in  Bankruptcy  dismissing 
an  application  by  Messrs.  Atkin  Brothers  for  an 
order  on  the  trustee  in  bankruptcy  of  Messrs.  W. 
Watson  and  Co,  for  the  delivery  up  of  certain 
electro-plated  goods  or  for  payment  of  their  value. 
The  trustee  in  bankruptcy  claimed  the  goods  as 
being  in  the  order  and  disposition  of  the  bankrupts 
in  their  trade  or  business,  by  the  consent  and  per- 
mission of  the  true  owners,  under  suoh  circum- 
stances that  the  bankrupts  were  the  reputed 
owners  thereof,  and  therefore  the  goods  were 
properly  divisible  among  the  creditors  of  the 
bankrupts  under  sect.  44,  sub-seot.  2  (iii.),  ot  tiie 
Bankruptcy  Act  1883. 

Before  their  bankruptcy  Watson  and  Co. 
carried  on  business  as  bankers  and  East  India 
agents,  and  they  also  carried  on  a  commission 
and  shipping  agency  business.  Their  principal 
place  of  Dusiness  was  in  London,  but  they  had 
several  branches  in  India,  and  they  had  a  large 
Anelo- Indian  connection. 

They  were  adjudicated  bankrupt  on  their  own 
petition  in  Feb.  1904,  and  the  goods  claimed  were 
then  in  their  possession. 

In  1903  Watson  and  Co.  fitted  up  the  first  floor 

( •)  tf«iK>n«d  b7  W.  U.  sua,  ta].,  Itariuiet-ct-Law. 


Digitized  by 


Google 


t710— VoL  XCI.] 


THE  LAW  TIMES. 


[Feb.  4,  1905. 


Or.  or  App.]     B»  Williak  Watson  and  Co.  ;  E*  parte  Atkin  Bkothkbs.     [Ct.  or  App. 


of  their  offices  in  London  with  show-cases,  and 
inritad  seveml  wholesale  houses  to  send  them 
samples  of  their  goods  which  conld  be  exhibited 
in  these  oases,  so  that  Watson  and  Co.'s  oos- 
tomers  might  order  goods  from  the  samples. 

In  June  1903  they  wrote  the  following  letter  to 
Atkin  Brothers  on  pa^r  having  the  London 
address  on  it,  and  in  which  Watson  and  Co.  were 
described  as  bankers  and  agents  : 

We  are  now  in  oar  new  offioei  in  the  mne  bailding, 
and  have  vuioai  ahow-oaMB  to  f nmiah.  It  has  ooonrred 
to  OS  that  yon  might  oare  to  plaoe  a  few  samples  with 
«s,  wkioh  would  doobtleii  have  the  efFeot  of  matetially 
inmaiiog  oar  aoconat  with  yon.  If  at  any  time  yon 
are  this  waj  ws  should  be  glad  to  arrange  a  position  for 
jonr  goods. 

In  response  to  this  letter  Atkin  Brothers  on 
the  10th  July  sent  Watson  and  Co.  certain 
plated  articles,  with  a  consignment  note  giving 
partioolars  of  the  articles  and  their  prices,  and  on 
this  note  was  written  "  For  your  cases." 
On  the  11th  July  Watson  and  Co.  wrote : 
We  duly  leoeiTed  the  plated  goods  as  invoioed  for 
yonr  oases,  for  whioh  we  are  vaiy  mnoh  obliged.  They 
look  veiy  well  indeed,  and  we  will  oarefolly  watoh  them 
for  the  first  sign  of  diieoloiation,  when  ws  will  paok 
them  again,  and  only  open  to  inqoirers. 

In  Aug.  1903  Watson  and  Co.  wrote  to  Atkin 
Brothers  stating  that  the  goods  were  slightly 
disooloored,  and  asking  whether  they  should 
retain  them  any  longer,  and  Atkin  Brothers  replind 
reqneating  them  to  retain  them.  From  time  to 
time  Watson  and  Co.  sent  to  Atkin  Brothers 
requesting  them  to  supply  some  of  the  customers 
of  the  former  with  goods  corresponding  to  the 
samples.  Watson  and  .Co.  usually  sent  a  written 
introduction  of  the  customer,  with  a  request  to 
supply  ffoods  up  to  a  certain  amount,  and 
laying  that  any  sale  effected  was  to  be  "  on  our 
account,"  and  that  the  cost  was  to  be  charged  "  to 
our  account."  The  cost  of  the  articles  was  paid 
by  the  customer  to  Watson  and  Co.  On  these 
forms  Watson  and  Co.  were  described  as  "  East 
India  and  general  agents." 

It  appearad,  however,  that  in  a  few  exomtional 
oases  of  nrgenojr  the  goods  were  sold  hr  Watson 
and  Co.  direct  from  uie  show-oases.  There  was 
nothing  in  the  show-cases  to  show  who  were  the 
manufacturers  of  the  goods  exhibited  there. 
Watson  and  Co.  also  kept  certain  goods  in  stock, 
and  in  some  instances  these  goods  were  exhibited 
in  the  show-cases.  They  iQso  used  a  form  of 
invoice  on  whioh  was  a  long  list  of  various  goods 
supplied  by  them,  comprising  both  goods  whioh 
they  sold  on  their  own  account  and  goods  which 
they  sold  as  agents.  In  this  invoice  they  were 
not  described  as  bankers  and  agents. 

Wright,  J.  on  the  25th  April  refused  the  appli> 
cation,  considering  the  case  came  within  Sharman 
V.  Maton  (81  L.  T.  Eep.  485 ;  (1899)  2  Q.  B.  679), 
and  Atkin  Brothers  appealed. 

SatBlinton,  K.C.  and  Muir  Mackenzie  for  the 
appellants. — The  case  of  Sharman  v.  Maton  (u6i 
«itp,)_wa8  wrongly  decided.  The  bankrupts  are 
not  jewellerB  or  silversmiths,  but  bankers  and 
agents,  and  they  were  always  so  desoribed,  and 
their  creditors  had  notice  of  the  ag^cy  sufficient 
to  exclude  tiie  operation  of  the  reputed  ownership 
olanse: 

Xx  parte  Bright  ;  Be  Smith,  39  L.  T.  Bep.  649  ;   10 
Ch.  Div.  566. 


The  proi>erty  in  the  goods  remained  in  the  ap 
lants  until  the  moment  the  goods  were  sold. 
real  question  is  not  only  what  the  bankrupt  does^ 
but  what  the  true  owner  consented  to  his  doing : 

Colonial  Bank  v.  Whinney,  55  L.  T.  Bep.  362 ;  11 
App.  Cas.  426 ; 

Load  V.  Oreen,  IS  M.  ft  W.  216,  223 ; 

Belcher  v.  Bellamy,  2  Ex.  303,  311. 

Here  Atkin  Brothers  merely  consented  to  th» 
goods  being  shown  in  the  cases  as  samples  and 
orders  obtained  for  them.  They  gave  no  consent 
to  Watson  and  Co.  using  them  in  their  trade  or 
business.  The  letters  show  that  the  bankmpt» 
accepted  the  goods  as  custodians.  In  order  that  th» 
goods  shall  be  in  the  possession,  order,  or  dis- 
position of  the  bankrupts  in  their  trade  or  busi- 
ness  within  the  section,  the  bankrupt  must  be 
entitied  to  sell  the  goods.  If  these  bankrupts  did 
act  as  vendors,  theyfdid  so  without  the  consent- 
of  the  appellants.  PTauohan-Wiluams,  L-J. 
referred  to  Jl'a;  parte  Wingfield  ;  Re  Florence  (if^ 
L.  T.  Eep.  15 ;  10  Oh.  Div.  591).] 

Herbert  Reed,  K.C.  and  E.  Clayton  for  th» 
trustee  in  bankruptcy. — In  Colonial  Bank  t. 
Whitufuy,  Cotton,  L.J.  said  (53  L.  T.  Bep.  275; 
30  Ch.  Div.  274):  "Where  the  goods  are  in 
the  nature  of  stock-in-trade  there  is  no  diffi- 
cnltv;  goods  apparently  forming  part  of  th» 
stook-in-trade  oi  the  firm  must  hd  in  the  order 
or  disposition  of  the  bankrupt  in  his  tradfr 
or  business.  But  in  my  opinion  the  words  go 
further  than  that.  I  think  the  true  construotion 
is  that  the  goods  must  be  in  his  order  or  disposi- 
tion for  the  purposes  of,  or  purposes  connected 
with,  his  trade  or  business."  It  is  a  question  of 
inference  from  the  facts  in  each  case,  and  the- 
evidence  shows  these  goods  were  in  the  reputed 
ownership  of  the  bankrupts.  It  is  only  necessary 
to  find  consent  of  the  real  owner  to  oiroumstMioeB. 
from  which  the  ownership  of  the  bankrupt  may 
be  inferred.  Here  there  was  nothing  to  distin- 
euish  these  goods  from  those  belonging  to  the 
bsjtkmpts.  The  law  on  the  subject  is  summed  up 
by  Lord  Selbome  in 

E»  parte  WaUeint;  Re  Cousten,  28  L.  T.  Bep.  79S  » 
L.  Bep.  8  Ch.  App.  520, 528. 

iVAUOHAN  Wii.i^iAHs,  L.J.  referred  to  Re  Homt 
Hx  parte  No—an  (3  Mor.  51).] 
Muir  Mackenzie  in  reply.  ^^^  ^^  ^„^j^ 

July  29. — YAtroHAN  Williahs,  L.J.  read  the 
following  judgment  of  the  court : — The  question 
in  this  case  is  whether,  at  the  commencement  of 
the  bankruptcy,  certain  goods  were  "in  the 
possession,  order,  or  disposition  of  the  bankrupt 
in  his  trade  or  business,  by  the  consent  and  per- 
mission of  the  true  owner,  under  such  circnnw 
stances  that  he  was  reputed  owner  thereof."  In 
onr  opinion  it  is  essential  before  a  court  can 
hold  that  one  man's  goods  are  to  be  taken  to  pay 
another  man's  debts  because  of  the  reputation  cc 
ownership  of  the  bankrupt,  that  the  goods  should 
be  held  and  dealt  with  by  the  bankrupt  in  such 
manner  and  under  such  circumstances  that  tiie 
reputation  of  ownership  must  arise.  We  think 
that  the  cases  of  Load  v.  Green  (ubi  tun.)  and 
Smith  V.  Hudion  (34  L.  J.  145, 151,  Q.  B.)  fuUy 
establish  this  proposition.  Blackburn,  J.  in  his 
judgment  in  Smith  v.  Hudson  said,  "  Load  v. 
Oreen  decides  that  the  true  owner  as  such  must 
consent  that  the  other  side  should  be  reputed 
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owner,  not  bung  tme  owner."  The  doctrine 
of  rmated  ownership  waa  first  embodied  in 
the  Bankruptcy  Act  21  Jao.  1.  It  baa  been 
oonohed  in  varions  words  in  the  snccessiTe 
btmkmptOT  statutes,  bnt  this  principle  has  ran 
tfaroagh  ttiem  all,  and  the  statement  of  Lord 
Bedeadale  in  Joy  t.  Campbell  (1  Sch.  &  L.  328, 
336)  (a  case  which  has  been  approved  and  acted 
on  again  and  again,  see  Belcher  y.  BeUamy,  vM 
ettp.,  MamiUon  y.  BeU,  10  Ex.  545,  and  many 
oiner  oases)  that  the  trae  owner  mnat  have  nnoon- 
BcientioQsly  permitted  the  goods  to  remain  in  the 
order  or  disposition  of  the  bankrupt,  jastifies  this 
statement.  This  does  not  mean,  as  we  under- 
stand it,  that  he  must  haye  intended  that  false 
cradit  should  be  obtained  by  the  bankrupt's 
appaient  possession  of  the  goods,  but  it  does  at 
least  mean  that  the  ixue  owner  of  the  goods  must 
have  consented  to  a  state  ot  things  from  which  he 
Innst  have  known,  if  he  bad  considered  the 
matter,  that  the  inference  of  ownership  by  the 
bankrupt  must  (observe,  not  might  or  might  not) 
arise :  (see  Hamilton  v.  BeU,  ubi  tup. ,-  Oibeon  v. 
Bray,  8  Taunt.  76 ;  Ex  parte  Bri^t,  ubi  tup.). 
The  question  for  us  then  is,  Did  Messrs.  Atkin 
consent  to  the  possession  by  the  bankrupts, 
Messrs.  Watson,  under  such  circumstances  that 
customers  were  entitled  to  assume  that  Messrs. 
Watson  were  the  owners  of  the  goods  in  their 
trade  or  business?  Now  it  is  obvious  that  in 
deeiding  tids  question  as  to  the  consent  of  the 
tme  owner,  one  cannot  leave  out  of  consideration 
the  tme  relation  of  the  parties.  The  parties  were 
not  in  £sot  vendors  and  pnrohasers  ;  they  were  in 
fact  principals  and  agents.  There  is,  as  Sir 
Qeorge  Jessel  pointed  out  in  Ex  parte  Bright  (ubi 
•tip.),  nothing  to  prevent  a  principal  remunerating 
hia  agent  by  paying  a  commission  deptoiding  upon 
the  auiplua  which  the  agent  can  obtain  over  and 
above  the  price  which  -mil  satisfy  the  principal, 
but  of  course  the  sale  must  not,  with  the  consent 
ot  the  true  owner,  take  place  under  circumatancea 
from  which  customers  generally  will  be  entitled 
to  presume  that  the  goods  must  be,  not  may  or 
may  not  be,  the  proputy  of  the  bankrupt.  Now 
what  are  the  circumatajicea  of  this  case  ?  The 
correspondence  makes  it  clear  that  Messrs. 
Watson  received  the  goods  as  samples  or  patterns, 
and  that  they  were  not  atocking  the  goods  aa 
tiieir  own.  The  gooda  obviously  were  to  remain 
at  the  risk  of  Messrs.  Atkin,  and  Messrs.  Watson 
undertook  to  return  them  if  they  became 
tarnished.  There  is  nothing  in  the  written 
arrangement  to  authorise  Messrs.  Watson  to  take 
upon  themselves  the  order  and  disposition  of  the 

goods.  They  could  not  sell  them  below  the  price 
zed  by  Messrs.  Aitkin  as  a  price  which  would 
suffice  them.  Bat  then  it  is  said  that  in  fact 
Messrs.  Watson  dealt  with  the  goods  in  their 
trade  or  business  in  such  a  fashion  that  customers 
could  not  bnt  presume  that  the  goods  were 
dealt  with  by  Messrs.  Watson  at  their  unfettered 
order  and  disposition.  Now  this  will  not  affect 
Messrs.  Atkin  unless  they  consented  to  the  goods 
being  so  dealt  with  by  Messrs.  Watson.  Now 
did  they  do  soP  In  the  first  place,  Messrs. 
Watson  were  in  fact  described  in  their  bnsineas 
as  "  bankers  and  agents."  The  letters  in  which 
Messrs.  Watson  invited  Messrs.  Atkin  to  place 
samples  with  them  are  ao  headed,  and  we  do 
not  think  that  the  fact  that  the  bankrupta  alao 
dealt  in  goods  which   they  stocked,  and  used 


suitable  invoices  for  that  part  of  thor  business, 
would  entitle  customers  to  presume  that  no  part 
of  the  business  of  Messrs.  Watson  was  done 
by  them  as  agents.  The  fact  that  they  are  so 
described  aa  agents  is  not,  however,  conclusiye, 
because  the  evidence  may  show  that  in  truth  and 
fact  they  were  dealing  with  these  goods  as 
though  they  were  owners  dealing  with  uie  goods 
as  owners  in  their  own  business  with  the  consent 
of  Messrs.  Atkin — see  Ex  parte  White ;  Be  NevUl, 
Jourdain,  and  Co.  (24  L.  T.  Bep.  45;  L.  Hep. 
6  Ch.  App.  397) — bat  it  is  an  element  which  cannot 
be  left  out  of  consideration  in  dealing  with  the 
question  what  were  the  circnmstaaoes  under  which 
Messrs.  Atkin  consented  that  the  bankrupts 
should  have  possession  of  these  goods.  In  the 
next  place,  it  seems  to  us  that,  notwithstanding 
the  t«ctthat  Messrs.  Watson  oooasionaUy  sold  the 
samples  and  Messrs.  Atkin  did  not  object,  yet  the 
samples  were  generally  ao  dealt  with  by  Meesis. 
Watson  that  it  must  have  occurred  to  the  mind 
of  the  cuatomera  that  theae  goods  were  not  being 
deedt  with  by  Messra.  Wataon  in  the  wayin  wbi<£ 
tiiey  dealt  with  their  own  goods  atocked  by  them. 
Their  practice  in  aending  the  cuatomera  an  intro- 
duction to  Measrs.  Atkin  was  also  strongly  sug- 
gestive of  agency.  We  do  not  think  that  this  is 
a  case  in  which  the  true  owners  of  the  goods  by 
their  unconscientious  conduct  or  laches  had 
acquiesced  in  the  bankrupts  so  dealing  with  tho' 
goods  as  to  allow  them  to  nold  themselves  out  as 
the  owners  of  the  goods,  or  induce  customers  to- 
presume  such  ownership.  With  regard  to  the 
judgment  of  Wright,  J.,  although  he  said  that,, 
apa^  from  the  case  of  Sharman  v.  Mason  {uM 
tup.),  he  held  that  thosegoods  were  in  the  reputed 
ownership  of  Messrs.  Watson,  yet  the  principal' 
ground  of  his  judgment  is  the  decision  in  Shctrman 
V.  Maion,  and  he  gave  leave  to  appeal  because  he 
said  that  Sharman  v.  Maeon  may  require  recon- 
sideration. We  do  not  think  that  Wright,  J. 
rightly  understood  the  decision  in  SharmMi  v. 
Mason.  He  said  that  Sharman  v.  Mason  had  laid 
down  that  wherever  goods  are  in  possession  of 
a  bankrupt  for  the  purpose  of  trade  or  business 
they  are  in  the  reputed  ownership  of  the  bank- 
rupt, irrespective  of  whether  there  is  or  is  not  a 
Sower  of  sale.  But  we  do  not  think  that  the 
ecision  means  that.  Cei-tunly  under  the  old 
law  the  question  of  reputed  ownership  was  a 
queatiou  of  fact  in  each  caae,  and  we  do  not  think 
that  the  alteration  of  the  worda  in  the  Act  of  1869r 
"  being  a  trader,"  into  the  worda  aa  they  appear 
in  the  Act  of  1883,  "  in  his  trade  or  business,  has 
made  any  difference  in  this  respect.  We  think 
this  appeal  ought  to  be  allowed,  with  costs. 

SoUoitors:   Emett   de  Buriaite;   Biting  and 
Bavenicroft. 
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Monday.  Nov.  14, 1904. 
(Before  YAvauis  Williams,  Bomeb,  and 

Gozbns-Habdt,  L. JJ.) 
Ghbibtt  v.  Tippbb;  B«  Young's  Tbaoe 

Mabk.  (a) 
appeal  fbom  the  chancebt  sitisioh. 
Trade  mart— "  Jnwnfed  vmrd"—"  Abtorbine  "— 
Bemoval  from  regitter — PatenU,  Detignt,  and 
Trade  Mairke  Act  1883  (46  &  47  Viet.  e.  57), «.  64, 
itib-».  1 — Patente,  Detigne,  and  Trade  Marit 
Aet  1888  (51  Jt  52  Viet.  e.  50),  «.  10,  lub-e.  1. 
" Ahiorbine"  i$  not  an  "invented  word"  within 
the  meaning  of  tvb-eeet.  1  (d)  of  leet.  10  of  the 
Trade  Marks  Aet  1888,  and  capable  of  being 
regietered    eu  a  trade  mark   in  retpeet  of   a 
ehemieal  ivbitanee  u»ed  for  veterinary  purpoies 
—Le.,  for  absorbing  and  removing  puffs  and 
swellings  on  animau. 
IBMtman    Photographic   Materials    Company  v. 
Gomptroller-Qeneral  of  Patents,  Designs,  and 
Trade  Marks  (79  L.  T.  Bep.  195;  (1898)  A.  0. 
571)  distinmiished. 
j(    Decision  of  Joyce,  J.  (90  L.  T.  Bep.  86)  afirmed. 

Mb.  Wilbxtb  Fbnblon  Touno,  a  mannfaotar- 
ing  chemist  carrrin^  on  business  in  Springfield, 
Massaohnsette,  United  States  of  America,  was 
the  mannfaoturer  of  a  medicinal  preparation  for 
Teterinary  purposes,  and  Messrs.  Thomas  Christy 
uid  Co.,  a  firm  of  wholesale  druggists  in  the 
<Aiy  ot  London,  were  his  sole  agents  in  this 
country  for  the  sale  of  it 

The  preparation  had  been  sold  in  America  for 
some  years  under  the  name  of  "  Absorbine,"  and 
there  had  also  been  sales  of  it  under  that  name 
in  this  country. 

On  the  21st  Nor.  1901  Mr.  Young  appUed  for 
and  in  due  course  obtained  registration  in  the 
United  Kingdom,  as  of  that  date,  of  the  word 
"Absorbine^  as  his  trade  mark. 

He  was  registered  as  proprietor  of  the  trade 
mark  "Absorbine,"  No.  242,163,  in  class  2,  in 
respeot  of  chemical  substances  used  for  agricul* 
tniiu,  horticultural,  veterinary,  and  sanitary  pur- 
poses, and  in  class  3,  Ko.  242,164,  in  respeot  of 
ohemical  substances  prepared  for  use  in  medicine 
and  pharmacy. 

The  following  disclaimer  appeared  on  the 
register :  "  No  claim  is  made  to  the  exclosive  use 
of  the  word  '  absorb.'  " 

"Absorbine"  had  been  described  by  Mr. 
Young,  in  an  application  for  its  registration  in 
America,  as  an  arbitrary  or  arbitrarily  chosen 
word.  Its  user  by  him  appeared  to  have  been 
solely  in  connection  with  and  as  a  designation  of 
his  preparation,  which  was  a  liquid  one,  profess- 
ing to  be  prepared  especially  to  absorb  and 
remove  "wind>pufl,  capped  hock,  thorongh-pin, 
fat^  tumours,  enlarged  glands,  and  all  puffs  and 
swellings."  It  was  made  up  and  sold  in  bottles 
contained  in  carton  boxes. 

Messrs.  B.  G.  Tipper  and  Son,  who  had  for 
many  years  past  carried  on  in  Birmingham  a 
large  and  well-known  business  as  manufacturers 
and  vendors  of  various  medical  preparations  for 
veterinary  pun>oses,  had,  among  other  prepara- 
tions, prepared  and  sold  in  pots  a  g^rease  or 
ointment  used  as  a  remedy  for  bony  and  other 
enlargements  on  animids,  and  acting  as  an 
absorbent  of  excrescences. 

(•)  Baportal  lijr  B.  A,  Scbatohlit,  Ew).,  Bftrtl«tar-M-La«. 


Down  to  the  year  1901  Messrs.  Tipper  and 
Son  had  sold  this  ointment  under  the  name  of 
"  Absorbent " ;  but  in  the  autumn  of  1901  they 
determined  to  change  words  such  as  "  Absorbent " 
to  others  of  a  more  fanciful  description,  and 
aocordtnely  they  in  Oct.  1901  reprinted  their 
labels  and  catalogue,  and  described  the  ointment 
as  "Absorbine,"  under  which  name  they  had 
since  sold  it. 

In  doing  this  the^  had  no  knowledge  of  the 
sale  by  Messrs.  Chnstv  and  Co.  of  Mr.  Young's 
preparation  as  "  Absorbine,"  nor  of  Mr.  Young's 
intention  to  register  "  Absorbine "  as  his  trade 
mark ;  and  in  I^o.  1902,  on  discovering  the  use  by 
Messrs.  Christy  and  Co.  of  the  word  "  Absorbine, 
they  wrote  requesting  them  to  desist  from 
using  it. 

This  Messrs.  Christy  and  Go.  refused  to  do, 
and  they  in  their  turn  asserted  their  nght  to  tite 
word,  and  demanded  that  Messrs.  ^Hpper  and 
Son  should  abandon  it 

Eventually,  in  March  1903,  Messrs.  Christy 
and  Co.  and  Mr.  Young  commenced  this  action 
ag^ainst  Messrs.  Tipper  and  Son,  claiming  an 
injunction  restraining  them,  their  servants  and 
agents,  from  selling  or  offering  or  exposing  or 
advertiBing  for  sale  or  procuring  to  be  sold  any 
veterinary  preparation  not  of  the  plaintiffs'  manu- 
facture under  the  name  of  "  Absorbine,"  or  imdar 
an^  other  name  which,  by  reason  of  colourable 
imitation  thereof  or  otherwise,  was  calculated  to 
represent  or  lead  to  the  belief  that  such  prepara- 
tion was  a  preparation  of  the  plaintiffs ;  from  in 
any  maimer  infringing  the  plaintifEs'  registered 
trade  mark  No.  242,163;  and  from  in  any  manner 
passing  off  or  enabling  or  assisting  others  to  pass 
off  any  such  veterinary  preparation  as  or  for  a 
preparation  of  the  plaintiffs,  together  with 
damages  or  an  account  of  profits,  and  an  order 
for  ddivery  up  or  destruction  of  labels,  &o.,  of 
the  defendants  offending  against  the  injunction. 

The  defendants  contended  that  apart  from  all 
other  questions  arising  in  the  action,  the  reg^ 
tration  of  "Absorbine  as  a  trade  mark  was  im- 
proper on  the  grounds  that  it  was  not  an  invented 
word  or  distinctive  of  the  plaintiffs'  goods,  but 
merely  descriptive  of  the  character  or  quality  of 
the  article,  and  had  prior  to  registration  been 
used  by  the  defendants  and  other  persons  in  con- 
nection with  similar  articles. 

They  moved  for  the  rectification  of  the  Register 
of  Trade  Marks  by  the  removal  of  the  trade  mark 
"  Absorbine  "  in  both  classes. 

In  Jan.  1904  the  action  and  motion  came  on 
together  for  hearing  before  Joyce,  J.,  and  evidence 
was  given  of  the  use  of  the  word  "  Absorbine  "  and 
worcb  of  similar  meaning  in  connection  with  such 
preparations  by  the  plaintiffs  and  defendants  and 
other  persons  in  this  country  and  the  United 
States,  and  of  the  nature  of  the  respective  prepara- 
tions and  the  extent  to  which  they  had  been 
advertised  and  sold. 

His  Lordship  reserved  judgment 

On  the  1st  Feb.  1904  it  was  decided  by  Joyoe,  J. 
(90  L.  T.  Hep.  85)  that  "  Absorbine  "  was  iiot  an 
invented  word,  since  the  first  two  syllables 
formed  an  ordinary  English  word,  and  the  last 
was  a  meaningless  flourish  or  termination,  and 
tihere  was  no  invention  in  continuing  the  syllables; 
that  it  must  therefore  be  expunged  uom  the 
register ;  and  that  the  action  must  be  dismissed. 

From  that  decision  the  plaintiffs  now  appealed. 
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NeviUe,  K.O.  and  8eha»tian  for  the  appellants. 
— The  qnestion  raised  by  this  appeal  is  whether 
"  Absorbine  "  ia  an  "  invented  word  "  within  the 
meaning  of  snb-sect.  1  (d)  of  aeot.  10  of  the 
Patents,  Des^na,  and  Trade  Marks  Act  18S8. 
In  Ecutman  Photographic  MaieriaU  Company  t. 
ConvptroUer-GeaeraL  of  Patents,  Designs,  and 
Trade  Marks  (79  L.  T.  Rep.  195 ;  (1898)  A.  C.  571) 
the  whole  position  with  regard  to  invented  words 
wiis  modified ;  and  it  was  there  held  by  the  House 
of  Lords  that  the  expression  "  having  no  reference 
to  the  character  or  quality  of  the  goods,"  in  snb- 
sect.  1  (e)  of  sect.  10  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1888,  had  no  application  to 
invented  words.  The  previous  decisions  had 
been  to  the  contrary  effect.  In  that  case  Lord 
Herschell,  speaking  of  the  decision  of  Kay,  J.  in 
Be  MeyertUrin'i  Trade  Mark  (62  L.  T.  Bep.  526; 
43  Oh.  Div.  604)  remarked  at  p.  581  of  (1898) 
A.  0. :  "  It  may  be  that  the  word  '  Satiniae,'  which 
was  there  in  qnestion,  was  objectionable  on  other 
grounds ;  but  if  the  word  be  an  '  invented '  one,  I 
do  not  think  the  quantum  of  invention  is  at  aU 
material."  And  the  Comptroller- Greneral  has  since 
then  registered  words  ending  with  "ine."  But 
nevertheless  Joyce,  J.  has  decided  that  "Absorbine  " 
ia  not  an  invented  word.  A  word  is  "  invented  "  if 
it  has  not  previously  been  in  general  use  as  an 
English  word  and  is  not  a  compound  of  existing 
words.  If  the  true  test  be  applied,  "  Absorbine  " 
on  the  register  cannot  interfere  with  the  right  of 
anyone  to  uae  words  in  the  English  language 
such  as  "absorbing."  That  is  not  the  same 
word ;  and  even  when  mispronounced,  as  it  some- 
times is,  "  absorbin' "  it  ia  not  the  same  as 
"  Absorbine."  The  entire  practice  of  the  Comp- 
troller-Greneral's  office  during  the  six  years  that 
have  elapsed  since  the  decision  in  the  case  of 
Eastman  Photographic  Materials  Company  v. 
Comptroller-Oeneral  of  Patents,  Designs,  and 
Trade  Marks  (ubi  sup.)  will  be  affected  if  the 
decision  of  Joyce,  J.  in  the  present  case  is  upheld. 
[RouEB,  L.J. — Speaking  for  myself,  I  do  not 
agree,  for  my  decision  in  the  present  case  will 
be  solely  upon  the  word  now  before  the  court, 
and  will  not  necessarily  cover  other  similar 
words.] 

Younger,  K.C.and  E.  P.  Hewitt,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Vaughan  Williams,  L.J. — I  do  not  think 
that  we  ehall  be  depriving  the  trade  of  anything 
by  holding  that  "  Aoaorbine  "  is  not  an  "  invented 
word."  In  each  case  yon  must  look  at  the  word 
itself.  In  my  opinion  the  word  "  Absorbine  "  is 
a  mere  variation  of  the  word  "  absorb."  It  ia  uaed 
in  precisely  the  same  aenae,  being  intended  to  indi- 
cate that  the  particular  article  does  abaorb.  I  do 
not  say  that  if  it  was  an  invented  word  it  would 
-sot  be  capable  of  being  registered,  although  it 
was  a  word  derived  from  some  other  word.  But 
in  the  present  case  there  is  no  invention.  So 
far  as  Eastman  Photographic  Materials  Company 
V.  Comptroller-General  of  Patents,  Designs,  and 
Trade  Marks  (79  L.  T.  Rep.  195  ;  (1898)  A.  0. 551) 
is  concerned,  that  case  was  obviously  difEerent. 
The  judgment  of  Joyce,  J.  here  was  perfectly 
right,  and  the  appeal  must  therefore  be  ^missed 
with  costs. 

Bombs,  L.J. — I  agree. 

Cozens- Habdt,  L.J. — I  agree. 

Appeal  dismissed. 

Vol.  XCL,  2360.»» 


Solicitors :  for  the  appellants,  Lionel  E.  Townroe ; 
for  the  respondents,  Belffage  and  Co^  agents  for 
T.  W.  Bobinson,  Birmingham. 


Oct.  31  and  Nov.  7, 1904. 

(Before  YAUOHAir  Williams,  Rombb,  and 

Cozinb-HIabdt,  L.JJ.) 

Be  Waleeb.  (a) 

APPEAL  TO  THE  LOBDB  JUSTICES    SITTINO  IN 
LITNACT. 

Lvnaey — lUegitimaey  of  lunatic— Disposition  of 
lunaHe's  property  after  death — Proeeedingi  to 
determine  testamentary  eapaeiiy — ValidUy  of 
deedr-Lunaey  Act  1890  (S^  &  tA  Viet.  e.  5), 
«.  120. 

A  deed  executed  by  a  lunatic  so  found  by  inquiei- 
tion — who  at  the  (tme  fully  comprehended  (he 
effect  of  what  the  viae  doing — purporting  to  die- 
pose  of  her  property  <rfter  her  deeuh,  and  similar 
in  its  effect  to  a  wul,  was  held  to  be  wholly 
inoperative  emd  void  and  not  dble  to  be  reeog- 
nieed  by  the  eoiwrt  in  any  way,  it  being  tneon- 
sistent  with  the  control  which  the  Crown  hat  the 
right  and  duty  to  e»ereiie  over  the  property  of  a 
lunatic  and  the  provieioni  of  sect.  120  of  the 
Lunacy  Act  1890. 

Beverley  B  case  (4  Co.  Bep.  123b)  considered  and 
applied. 

Ex  parte  Sir  Benjamin  Wright  (1  Vem.  155) 
explained  and  distinguished. 

Decision  of  Maeter  Ambrose  affirmed. 

In  April  1869  E.  V.  Walker  (who  was  a  natural 
child),  having  then  just  attained  twenty-one  years 
of  age,  was,  as  the  result  of  an  inquisition  into 
the  state  of  her  mind,  formally  declared  a  lunatic, 
and  committees  of  her  estate  and  person  were 
shortly  afterwards  duly  appointed. 

She  had  anbseqnently  been  detained  aa  a  person 
of  unsound  mind. 

The  lunatic  was  absolutely  entitled  to  personal 
estete,  as  one  of  the  residuary  legatees  under  her 
father^s  will,  amounting  in  value  to  about  80,000{. 

Although  subject  to  delusions,  there  was  no 
dispute  that  such  delusions  had  not  the  least 
effect  upon  her  mental  condition  in  regard  to  her 
testamentary  power  and  capacity,  and  that  she 
was  fully  able  to  comprehend  and  appreciate  the 
effect  of  making  a  will  or  a  declaration  of  trust 
having  the  effect  of  a  settlement. 

Being  now  about  fifty-six  years  of  age  and 
unmarried,  the  lunatic  was  desirous  of  making  a 
will,  or  some  dif  position  of  her  property  having 
the  effect  of  a  will,  in  such  a  form  as  would  with 
the  greatest  certainty  secure  that  such  property 
should  after  her  death  be  disposed  of  according  to 
her  wishes — i.e.,  among  her  blood  relatives  on  both 
her  father's  and  mother's  sides  respeotivelv,  and 
certain  charities  in  which  ahe  was  interested. 

Had  she  been  of  legitimate  birth  there  was 
nothing  in  the  proposed  disposition  of  her  pro- 
perty to  give  rise  to  any  opposition ;  and  the  fact 
that  ahe  was  a  natural  child,  and  consequently, 
if  ahe  were  to  die  inteatate,  her  property  would 
go  to  the  Crown,  made  it  imperative  that  ahe 
should,  if  possible,  dispose  of  her  property,  and 
with  that  object  have  the  question  of  her  testa- 

(a)  Ueportad  br  E.  A.  ScaATOBLiT,  Eu).,  Bkrrtitar-«t-L»w. 
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mentaiT  capaoify  settled  once  and   for  all,   in 
proceedingii  taken  for  the  purpose. 

Under  these  oircamstanoea  a  summons  was 
taken  out  on  behalf  of  the  lunatic  by  her  com- 
mittee asking  that  the  lunatic  might  be  at  liberty 
to  commence  an  action,  by  the  committee  as  her 
next  friend,  in  the  Chancery  Division  against  one 
or  more  of  the  other  benenciariea  under  a  deed- 
X>oll  which  had  been  executed  by  the  lunatic  for 
a  declaration  that  such  deed-poll  was  valid ;  or  that 
such  other  directions  might  oe  given  as  might  be 
proper  for  the  institution  of  proceedings  for 
establishing  the  validity  of  the  deed,  or  (alter- 
nativelT)  that  snch  directions  might  be  given  as 
might  be  proper  for  the  institation  of  pro^edings 
to  have  the  deed  set  aside. 

In  order  to  avoid  any  oonflict  with  the  juris- 
diction of  the  Probate  Division,  the  document 
executed  by  the  lunatic,  although  of  a  testa- 
mentary character,  was  not  in  terms  a  will,  but  a 
volnntarr  declaration  of  trust  operating  inter 
vivot  which  disposed  of  her  property  in  uie  way 
desired,  reserving  to  herself  a  life  interest  and  a 
power  of  revocation. 

On  the  25th  July  1904  the  summons  came  on 
to  be  heard  before  Master  Ambrose,  and  he 
decided  that  the  lunatic  had  no  power  to  execute 
a  deed.  He  therefore  made  no  order  on  the  sum- 
mons for  leave  to  commence  an  action  except  as 
to  costs. 

The  applicant  appealed  to  Mathew,  L.  J.  sitting 
in  chamoers  in  JJunaoy,  and  his  Lordship 
adjontned  the  appeal  for  the  consideration  of  the 
Lords  Justices  sitting  in  court  in  Lunacy. 

The  appeal  now  came  on  to  be  heard  accord- 
ingly. 

Upjohn,  K.G.  and  MaeSvrinney  for  the  appel- 
lant,— The  object  of  the  present  application  is 
that  proceedings  may  be  ordered  to  be  taken  to 
enable  the  lunatic's  testamentary  disx>ositions  to 
be  established  during  her  lifetime.  The  delusions 
from  which  she  suffers  do  not  affect  her  testa- 
mentary capacity  in  the  least.  If  she  does  not 
make  a  will  or  execute  some  instrument  in  the 
nature  of  a  will,  she  being  illegitimate,  her  pro- 
perty will  go  to  the  Crown.  [Williams,  L.J. — 
How  can  the  Chancery  Division  determine  the 
testamentary  capacity  of  the  lunatic  to  the 
exdnraon  of  the  jnriBdiction  of  the  Probate 
Division  P]  That  Las  been  foreseen,  and  the 
proposed  disposition  is  by  way  of  a  deed  operating 
inter  vivos.  Although  an  inquisition  in  Lunacy  is 
primd  facie  evidence  of  lunacy  during  the  whole 
period  to  which  it  relates,  yet  a  wiU  executed  by 
a  lunatic  will  be  upheld  by  the  court  if  those  who 
propound  it  are  in  a  position  to  prove  conclusively 
that  the  lunatic  fully  comprehended  at  the  time 
the  effect  of  what  he  was  doing : 

Banlct  V.  Ooodfellow,  22  L.  T.Bep.  813  ;  L.  Bep. 
5Q.  B.  549,atp.  566. 
It  is  well  settied,  however,  that  an  action  to  per- 
petuate testimony  as  to  the  state  of  mind  of  the 
lunatic,  in  order  to  preclude  the  possibility  ot 
such  evidence  not  being  forthcoming  at  the  trial, 
will  not  be  entertained  by  the  court,  the  reason 
being  that  until  the  death  of  the  lunatic  no 
person  would  have  any  interest  in  the  property 
comprised  in  the  will  : 

Re  Tayleur,  L.  IC«p.  6  Ch.  App.  416. 
Therefore  a  deed  inter  vivos  is  suggested  as  the 
proper  form  in  which  to  dispose  of  the  lunatic's 


property.  And  we  rely  on  the  caae  of  Ex  parte 
Sir  Benjamin  Wright  (1  Yem.  155)  as  an  autho- 
rity in  support  of  this  application.  [B.  J.  Parker 
referred  to  Beverley's  case  (4  Co.  Rep.  1236).] 
That  is  not  in  accordance  with  the  present 
practice,  and,  moreover,  it  is  contrary  to  Hall  v. 
Warren  (9  Ves.  605)  and  EUiot  v.  Inee  (7  De  G. 
M.  &Q.  475,  at  p.  484).  They  referred  also  on 
this  point  to 

LniUM7  Aot  1890,  is.  116-120  ; 

Re  Stoer,  51  L.  T.  Rep.  141 ;  9  Prob.  Div.  120. 

Should,  however,  the  court  be  of  opinion  that 
there  is  no  jurisdiction  to  make  any  snch  order 
as  that  referred  to  in  the  summons  and  notice  of 
appeal,  then  we  ask  that  some  order  for  pro- 
ceedings for  perpetuation  of  testimony  may  be 
made  instead ;  and  that  the  notice  of  appeal  may 
be  amended  accordingly. 

Sir  Robert  Finlay  (A.*6.)  and  B.  J.  Parker  for 
the  Crown,  eontroL,  referred  to 

Mantfield's  omw,  12  Co.  Bep. ; 
Statute  ot  Prerogatives. 

MaoBwinney,  in  reply,  referred  to 

Roe  V.  Nim,  68  L.  T.  Bap.  26 ;  (1893)  P.  55 ; 
Pope's  Law  and  Praotioe   of  Lunacy,  2nd  edit., 
pp.  26,27. 

Yauohan  Williams,  L.J. — This  is  an  appoal 
from  what  was  originally  the  order  of  the  master 
in  Lunacy  made  on  the  25th  July  in  the  present 
year.  There  was  an  appeal  from  the  master  to 
Ifathew,  L.J.,  who  was  the  Lord  Justice  acting  in 
Lunacy,  and  he  referred  the  matter  to  this  court. 
Now,  the  application  to  the  master  was  an  appli- 
cation that  jBleanor  Yause  Walker,  a  lunatic  so 
found,  might  be  at  liberty  to  commence  an  action 
hj  George  Thornton,  her  next  friend,  in  the 
Chancery  Division  of  the  High  Court,  against  one 
or  more  of  the  other  beneficiaries  under  the  deed- 
poll  exhibited  to  the  af&davit  of  G«orge  Thornton 
of  the  12th  July  1904  for  a  declaration  that  the 
deed-poll  was  valid ;  or  that  such  other  directions 
might  be  given  as  might  be  proper  for  the  insti- 
tution of  proceedings  tor  establishing  the  validity 
of  the  deed-poll;  or  (alternatively)  that  suoh 
directions  might  be  given  as  might  be  proper  for 
the  institution  of  proceedings  set  aside.  Now, 
the  master  refused  that  application,  and  what 
we  have  to  consider  in  this  case  is  whether  he 
was  right  in  so  doing.  This  lady  was  found  a 
lunatic  on  an  inquisition  as  long  ago  as  1869. 
We  were  told  that  she  was  not  bom  in  wedlock, 
and  is  therefore  nuUius  filia,  and  can  have  no 
kin.  We  were  also  told  in  the  course  of  Mr. 
Upjohn's  opening  that  there  have  been  varioas 
examinations  of  this  lady,  both  by  the  Lord  Chan- 
cellor's visitors,  and  by  other  doctors  qualified  to 
form  an  opinion  as  to  her  mental  condition. 
And  we  were  told  that  the  view  of  these  gentle- 
men was  that  generally  this  lady,  apart  from  tite 
unfortunate  delusions  which  resulted,  and  I  must 
take  it  properly  resulted,  in  her  being  found  a 
lunatic,  is  of  such  mental  capacity  that  she  could 
generally  be  expected  to  deal  with  her  property  in  a 
reasonable  and  sensible  manner.  We  were  further 
told  that  the  object  of  the  deed  in  question  was 
to  make  a  reasonable  provision  for  the  children 
and  other  relatives  of  her  mother  and  of  her  father 
—in  fact,  a  provision  suitable  for  the  condition 
in  life  of  these  people.  We  were  also  told  that, 
there  being  a  very  large  sum  of  money  to  which 
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this  lady  is  entitled,  eTen  after  making  this  pro- 
Tision  for  these  people  who  are  not  her  relatives 
in  law,  whatever  thev   may  be  in  blood,  there 
wonld  be  a  oonsiderable  snrplns.    And  I  rather 
gathered  from  the  opening  that  this  deed  dis- 
posed   of    the  Burplns    by   giving    it    to   hos- 
pitals or  other  chiaritable   institations.    Under 
these    cironmatances,    the    state    of    mind    of 
this    lady    being    that    which    we    have    been 
informed,  and  the  provisions  of  the  deed  being 
suoh  as  I  have  mentioned,  we  are  asked  to  say 
that  the  master  was  wrong  in  ref  asing  this  apph- 
cation,  which  was  an  application  for  the  purpose, 
to  pat  it  shortly,  of  testing  the  validity  of  this 
deed  thus  executed  by  the  lady.     The  deed,  I 
ought  to    have    mentioned,    is    one    that   gives 
nothing  away  during  her  lifetime,  but  only  dis- 
poses of  her  estate  after  giving  her  the  benefit  of 
it  for  the  whole  of  her  life.    Kow,  we  have  to  ask 
ourselves  whether  we  ought  to  recognise  that 
deed  in  any  way — that  is  to  say,  to  recognise  it 
sn£Sciently  to  justify  as  in  making  some  order  by 
which  the  validity  of  the  deed,  and  the  present 
mental  capacity  of  the  lady,  can  be  immediately 
determined.    The  conclusion  that  we  haye  come 
to  is  that  we  ought  not  to  do  so.    We  think  that 
we  ought  to  treat  the  deed  as  being  absolutely 
void,  and  of  no  effect  whatsoever.  It  was  suggested 
in  the  course  of  the  argument  of  Mr.  tlpjohn 
that,  even  although  we  might  not  think  we  had 
jurisdiction  to  make  suoh  bn  order  as  that  which 
is  suggested  in  the  notice  of  appeal,  yet  we  might 
make  some  order  for  the  perpetnation  of  tenti- 
mony.    I  may  say,  once  and  for  all,  that  we  are 
of  opinion  that  if  we  take  the  view  which  we  do 
take,  that  this  deed  is  abaolntely  void,  it  follows 
(and  I  need  not  go  into  the  authorities  upon  it) 
that  we  ought  not  to  make  any  order  for  per- 
petnation   of    testimony.      For  the  purpose  ot 
judcring  whether  we  ought  to  recognise  this  deed 
in  this  court  at  all,  we  have  had  to  consider  whal 
is  the  position  of  the  Grown  with  reference  to 
Innatios  so  found.    Of  course  the  Lunacy  Act 
1890  contains  a  quantity  ot  provisions  with  regard 
to  persons  who  are  not  lunatics  so  found,  but  who 
are  incapable  of  managing  themselves  and  their 
property.    This  case  is  one  of  a  lunatic  so  found, 
and  I  only  propose  to  deal  with  such  a  case.    But 
it  must  not  be  supposed  that  by  so  doing  I  mean 
to  limit  my  reasoning  entirely  to  such  a  case.     It 
may  very  well  be  that  when  one  comes  to  look  at 
the  provisions  of  the  A.ct  of  1890  in  the  case  of 
a  person  not  a  lunatic  so  found,  but  who  has 
been  made  subject  to  an  order  under  that  Act. 
the  same  reasoning  which  brings  the  court  to  the 
conclusion  that  it  has  come  to  with  reference  to 
a  lunatic  so  found  might  bring  one  to  the  same  con- 
clusion with  reference  to  a  person  who  is  subject 
to  an  order  under  the  Act  who  is  not  a  lunatic  so 
fonnd.    But  I  say  nothing  about  that,  one  way  or 
the  other.  1  may  as  well  at  once  read  the  provisions 
of  one    portion  of  sect.   120   which  deals  with 
powers  exercisable  by  a  committee    under   the 
order  of  the  judge.  The  section  is  in  these  terms : 
"  The  judge  may  by  order  authorise  and  direct 
the  committee  of  the  estate  of  a  lunatic  to  do  all 
or  any  of  the  following  things :  (1)  Sell  any  pro- 
perty belonging  to  the  lunatic."    Then,  when  one 
locks  at  sect.  34l,  which  is  the  definition  section, 
one  finds  that  property  "  includes  real  and  per- 
sonal property,  whether  in  possession,  reversion, 
remainder,  contingency,  or  expectancy,  and  any 


estate    or    interest    and    any    undivided    share 
therein."    I  thought  it  convenient  to  refer  to 
those  provisions  of  the  Act  of  1890  before  I  said 
anything  about   the   relation  of   the  Grown  to 
lunatics.     Generally  it  may  be  taken  that  the 
Grown  is  the  custodian    of    the  property  of  a 
lunatic  so  found.    I  think  that  it  may  be  said  in 
general  terms  that  property  only  passes  out  of 
the  control  of  the  lunatic  and  comes  under  the 
control  of  the   Grown  for  the  purpose  of  the 
lunatic  having  the  protection  to  which  a  lunatic 
is  entitled  from  the  Grown.    Therefore,  when  one 
has  to  consider  the  question  as  to  whether  this 
deed  is  void,  one  cannot  dispose  of  it  by  saying 
that  that  which  was  the  property  of  the  lunatic 
has  ceased  to  be  the  property  of  the  lunatic  and 
has  become  the  property  of   the  Grown.     Bat 
during  the  whole  period  of  history  ot  which  we 
have  reports  the  Grown  has  had  the  prerogative 
— although  it  was  not  always  defined  as  it  was 
later  by  statute — of  dealing  with  and  controlling 
the  property  of  a  lunatic.    It  is  quite  snf&oient, 
it  seems  to  me,  to  dispose  of  the  case  that  we  have 
now  to  deal  with,  to  say  that  the  Grown  has  such 
control — as  distinguished   from    property — over 
the  estate  real  and  personal  of  a  lunatic ;  because 
the    moment  one    sees    that    the  committee  as 
representing  the  Grown  has  the  rights  which  I 
have  just  referred  to  in  reading  a  portion  of  the 
120th  section  of  the  Act  of  1890,  it  is  perfectly 
plain  that  those  rights  cannot  be  effectively  exer- 
cised by  the  Grown  in  the  interest  and  for  the 
benefit  of  the  lunatic  if  someone  else  is  to  have 
the  control  during  the  same  period  of  time  ot 
the  same  property.    In  such  a  case  there  would 
be  a  conflict  of  control  which  wonld  be  entirely 
inconsistent  with  the  exercise  by  the  committee 
of    the    Grown's  rights  which    have  been  dele- 
gated   to  him.      It   is    said    against   this  that 
it    is    plain    that    if    a  lunatic  is  ot  sufficient 
mental  capacity  to  execute  a  will,  he  can  execute 
a  will  and  that  that  will  can  be  -proved  if  the 
court  before  whom  the  application  for  probate  is 
made  is  of  opinion  that  the  lunatic  at  the  time  of 
the  making   of  the  will    was    of    testamentary 
capacity    and    understood  what  he  was   doing. 
As    to    that    there    is    no   doubt.      Then   it  is 
said,  if  a  lunatic  has   this   capacity    to    make 
a    will    which    can    be  proved  after  his   death, 
why    should    not    the    lunatio    also    have    the 
power  to  execute  a  deed  which,  on  the  face  of 
it,  is  only  to  take  effect  upon  his  death,  and  only 
creates  reversionary  interests  arising  after  the 
death  of  the  lunatic.    It  does  seem  a  little  incon- 
sistent at  first  sight  that  the  law  should  recognise 
the  capacity  of  the  lunatic  to  make  a  will  and 
refuse  to  recognise  the  capacity  ot  the  lunatic  to 
execute  a  deed  which  is  intended  to  take  effect 
only  after  the  death  of  the  lunatio.    But  the 
answer  to  this  is  that  the  beneficiaries  under  the 
will  have  no  interest  and  no  lociu  standi  whatso- 
ever until  the  death  of  the  testator.    The  will  is 
ambulatory  and  may  be  revoked  by  the  maker  ot 
it  at  any  time  before  death,  and  the  result  of 
that  is  that  the  execution  of  a  will  gives  no  imme- 
diate interest  whatsoever  to  the  beneficiaries.    It 
gives  neither  interest  in  possession  nor  interest  in 
reversion;    it  is,   I  repeat,   a  mere  ambulatory 
document  which  is  of  no  effect  whatsoever  until 
the  death  of  the  maker  of  it.    The  consequence  of 
that  is  that  the  making  of  such  a  will  does  not 
give  rise  to  any  oonfliot  of  control  whatsoever. 
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The  beneficiaries  under  the  'will  oannot,  when 
ordera  are  being  made  in  respect  of  the  lunatic's 
property,  or  in  respect  of  the  property  the  subject 
of  an  alleged  deed  like  the  present,  come  forward 
and  claim  to  interfere  in  any  way ;  whereas  those 
claiming  under  a  deed  could  insist  upon  a  loeus 
itandi  to  be  heard,  and  successfully  insist  upon 
it;  and  immediately,  therefore,  the  conflict  of 
jurisdiction  would  arise.  It  is  said  that  this  deed 
18  in  snoh  a  form  that  that  could  not  arise.  I  do 
not  think  we  ought  to  look  at  the  deed.  But  it 
is  sngg^ted  bypothetically  that  it  might  be  in 
such  a  form  as,  in  substance,  to  make  any 
rights  given  tinder  it  subject  to  the  rights 
of  the  Grown.  Even  that  would  not  take 
away  the  lociu  Mtandi  of  those  claiming  under 
the  deed  to  be  so  heard.  They  would  have  a 
▼oice,  for  instance,  in  the  appointment  of  a  trustee 
if  the  grantor  made  himself  the  trustee  under 
the  terms  of  the  deed.  Under  those  circumstances 
it  seems  to  me  that  the  argument  which  is  based 
upon  ihe  state  of  the  law  being  such  that  a 
lunatic's  will  would  be  given  effect  to  if  it  turned 
out  that  he  executed  the  will  during  a  lucid 
interval,  he  being  of  suffisient  teetementery 
capacity,  does  not  carry  us  to  the  conclusion  that 
because  a  lunatic  has  such  a  testementary  power 
the  lunatic  ought  also  to  have  power  to  deaf  with 
property  by  a  deed  inter  vivos.  I  really  do  not 
think  that  it  is  necessary  for  me  to  say  much 
more  with  regard  to  the  present  application  than 
that  we  ought  not  to  recognise  this  deed  in  any 
way,  and  the  court  ought  to  treat  it  as  entirely 
void  on  the  plain  and  simple  ground  that  the 
execution  of  that  deed  is  inconsistent  with  the 
control  which  the  Grown  has  the  right  and  duty 
of  exercising  over  the  property  of  a  lunatic,  and 
that  that  itself  is  sufficient  i-eason  for  the  con- 
clusion at  which  the  court  has  arrived.  But  then 
it  is  said  that  although  it  is  inconsistent  with  the 
powers  and  duties  which  the  Grown  has  always 
exercised  in  .  reference  to  lunatics — powers  and 
duties  which  are  recognised  by  the  Legislature 
by  the  statute  of  1890 — there  is  authority  to 
show  that,  notwithstanding  the  fact  that  the  court 
has  such  control,  custody,  and  power,  and  not- 
withstanding the  fact  that  the  Crown  has  the 
right  to  exercise,  and  has  constantly  exercised, 
the  power  of  selling  and  disposing  of  the  property 
of  a  lunatic,  both  real  and  personal,  for  the 
benefit  of  the  lunatic,  yet  the  court  ought  to 
recognise  such  a  deed,  however  inconsistent  with 
such  powers  of  the  Crown,  because  it  is  said  that 
the  authorities  bind  us  to  do  so.  I  do  not  propose 
to  go  through  the  authorities  at  any  length, 
because  it  really  would  only  be  wasting  time.  I 
may  say  gener^y  of  Beverley'i  case  (4  Co.  Bep. 
1236)  that,  having  regard  to  the  passage  which 
Mr,  Barker  read  to  us  with  regard  to  lunatics 
as  distinguished  from  idiots,  it  does  not  favour 
the  argument  of  those  who  presented  this 
motion,  but  rather  favours  the  proposition  of  the 
Attomev- General  that  such  a  deed  is  absolutely 
void.  But  it  is  said  that  although  Beverley's  case 
(ubi  sup.)  is  against  the  propositions  which  have 
l>een  urged  in  support  of  the  application,  the  case 
of  Ex  parte  Sir  Benjamin  Wright  (1  Vem.  165)  is 
an  authority  for  the  proposition  that  if  a  lanatio 
so  found  does  between  the  date  of  the  inquisition 
and  the  death — that  is  to  say,  during  the  con- 
tinuance of  life — execute  a  deed,  the  coart  ought, 
and  is  bound,  to  make  such  an  order  as  will  result 


in  the  issue  of  the  sanity  of  the  lanatio  or  the 
capacity  of  the  lunatic  at  the  moment  of  the 
execution  of  the  document  in  question  being  tried 
and  disposed  of,  and  put  the  facts  on  record  in 
some  shape  or  other.  One  would  be  glad  to 
arrive  at  any  conclusion  which  might  mitigate 
the  soiTows  of  the  position  of  a  lonatic  so  found. 
No  one  can  doubt  but  that  many  a  lanatio,  pro- 
perly so  found,  chafes  very  much  under  the 
restrictions  which  prevent  him  from  dealing  with 
property  and  doing  other  aote  which  mental 
capacity  would  probably  suffice  to  enable  him  to 
do,  and  to  do  reasonably.  But  if  it  is  neoessarj 
for  the  protection  of  lunatics  generally  that  they 
should  oe  debarred  from  the  exercise  of  sach 
powers,  one  must,  however  regretfully,  refuse  to 
accord  them  to  lunatics  who  are  under  the  pro- 
tection of  the  Crown.  Still,  it  one  could  have 
discovered  a  means  of  doing  it  consistently  with 
what  is  essential  for  the  protection  of  lunatics, 
the  court  would  have  been  glad  to  do  so.  We 
have  not  discovered  any  such  means,  and  when 
one  examines  the  case  of  Ex  parte  Sir  Benjamin 
Wright  {ubi  sup.)  1  do  not  think  that  it  would 
justify  us  in  saying  that  it  is  an  authority  for  the 
proposition  that  the  court  ought  to  decide  upon 
the  validity  of  a  deed  inter  vivos  executed  by  a 
lunatic  so  found  and  while  the  inquisition  still 
stauds  unvacated  or  superseded.  The  report  is  a 
very  short  one.  It  states :  "  A  motion  was  made  that 
a  man  who  was  found  to  be  a  lunatic  being  now 
by  his  confinement  become  of  sound  mind,  might 
be  inspected,  and  might  make  a  settlement  of  his 
esteto.  But  the  LoTd  Keeper  refused  to  make 
any  order  in  it;  but  directed  them  that  if  he 
made  any  settlement  of  his  estate,  the  same 
should  be  done  before  the  Justice  of  the 
Common  Pleas  by  fine,  that  so  they  might 
examine  him  and  inspect  him.  And  directed 
that  for  as  much  as  now  he  was  found  a  lunatic 
on  record,  they  should  reply  to  it,  that  he  was 
now  restored  to  his  understanding ;  that  so  issue 
might  be  teken  upon  it  and  tried  in  the  Common 
Fleas."  We  have  had  the  opportunity  of  examin- 
ing the  original  record  which  was  filed  in  the 
Record  Office  with  regard  to  this  case.  The 
request  was  made  by  the  court  to  the  officials  of 
the  Record  Office  that  they  would  supply  us  with 
copies  of  all  documente  which  might  throw  any 
light  upon  Sir  Benjamin  Wright's  case,  so  that 
we  might  be  informed  at  once  of  what  really 
was  the  meaning  of  the  order  in  that  case.  I 
want  to  teke  this  opportunity  of  saying  how 
extremely  carefully  and  well  and  quickly  those  in 
the  Record  Office  have  made  the  necessary  search, 
and  provided  us  with  every  document  throwing 
any  light  upon  the  matter.  We  have  got  those 
documente  now  before  us,  and  with  them  in  our 
hands  we  can  follow  pretty  well — I  do  not  say 
with  absolute  certainty — what  was  done  in  that 
case.  It  is  plain  from  the  report  in  Yemon 
that  it  is  consistent  with  either  of  two  possi- 
bilities. An  issue  was  to  be  tried  of  some  sort. 
What  was  the  issue  P  It  may  have  been  an  issue 
OS  to  whether  the  soundness  of  mind  of  Sir 
Benjamin  Wright  had  been  restored  so  that  the 
inquisition  ought  to  be  vacated  or  superseded,  or 
it  may  have  been  an  issue — as  those  who  support 
the  present  application  say  that  it  was — to  try 
the  question  of  the  capacity  of  Sir  Benjamin 
Wright  to  execute  this  particular  settlement.  It 
may  have  been  the  intention  to  direct  an  issue  to 
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try  that  qaestion  which  was  conaistent  with  the  I 
continnance  of  the  inqnisition  finding  Sir  Ben-  i 
jamin  Wright   a  lonatio.    When   one  looks  at 
these  doonments  one  finds   that  the  commission 
seems  to   have   gone  in    1681.    The  inquisition 
finding  Sir  Benjamin  Wright  a  Innatis  is  dated 
the  3ra  Oct.  in  that  year,  and  runs  thus :  "  Inquisi- 
tion finding   him  a  lunatic  for  one  month  last 
past   with    Incid    intervals."      Now,    it    is  pos- 
sible   that,    so    far    as   the  report   in   Yemon 
is   concerned,    the    object    of    the    issue    was 
to    try    whether    the  >  deed    was    executed    in 
snoh  a  lucid  interval.    Then  on  the  29  bh  March 
1683  the  settlement  seems  to  have  been  executed 
by  the  lunatic,   Sir   Benjamin   Wright,  and   it 
conveyed  the  manor  of   Wokenden  to  Nathan 
Wright,  who  was   the  son  of  the  lunatic,  who 
covenanted    to    convey    the    same    to    trustees 
upon  certain  trusts.     I  do  not  know  that  it  is 
really  material  to  mention  the  trusts,  but,  that 
being  so,   that  deed  was  acknowledged    on  the 
2nd  April  1683.    On  the  25th  April  the  deed  wag 
enrolled.    On  the  16th  April,  in  Hilary  Term, 
there  were  two  minutes  made  by  Mr.  Registrar 
Deveniah,   which  minutes  are    marked   for  our 
convenience  A  and  B.    1  do  not  know  that  they 
make  very  much  difference,  if  any,  in  the  effect 
of  them.    A  runs  thus :  "  Mr.  North  would  have 
a  reinspecion  of  Sr.  Beno.    Hee  is  now  better, 
and  there  is  a  settlemt  to    bee    made   on   the 
sonn.     Mr.  Attomey-Generall :   The  King  doth 
only  take  care  and  is  not  otherwyse  concerned, 
and  there  must  bee  a  method  of  trying  it."   "  It " 
may  mean  either  the  question  of  the  lucid  interval, 
to  put  it  shortly,  or  the  qaestion  of  the  general 
sanity  of  Sir  Benjamin  Wright.    Then  it  goes  on 
thus  : — "  By  the  court :  Let  there  bee  a  plea  put 
in  to  the  inquisition  and  Mr.  Attorney -Grenerall 
to  join  issue  in  it,  and  let  it  bee  tryed  as  soon  as 
may  bee,  and  then  will  give  further  direoUon."  It 
does  not  appear  that  any  record  of  the  further 
direction  after  the  trial  of  the  issuH  can  be  found 
anywhere  in  the  Record  Ofiice.    Then  minute  B 
runs  thus.  It  is  of  the  same  date,  and  is  obviously 
the  same  order :  "  Mr.  North :  This  comes  upon 
the  point  of  lunacy.    Wee  pray  that  it  may  be 
put  in  Fome  way  that  may  plead  to  the  Inqni- 
sicio.     Mr.  Attorney.  Cur. :  plead  to  the  Inqui- 
sicio  lett  Mr.  Attorney  joyne  issae,  and  if  any 
settlement  to  be  mude  the  fine  and  recovery  shall 
be  in  open  Gort  in  the  Cort  of  Com.  pleas."    I 
rather  gather  from  all  tfaia  that  the  issae  was 
to  be  tried  in  the  Common  Pieaa.     There  is 
nothing    to  show  that  the  issue  was  an  issue 
upon  what  I  call  for  shortness  the  lacid  interval 
point.     The  objection  which  occurred  to  my  own 
mind  to  holding  that  the  inquisition  as  to  the  state 
of  mind  generally  of  the  lunatic.  Sir  Benjamin 
Wright,  could   not  be    tried    in   the  Court  of 
Common  Pleas  in  these  proceedings  of  finx  and 
recovery  was  met  by  Mr.  Parker  by  saying  that 
you  would,  as  a  result  of  those  proceedings,  have  a 
finding  of  record,  and  it  might  be  that  that  finding 
would  go  to  the  general  condition  of  the  mind  of 
the  lunatic  at  that  time ;  and  that  if  the  Attomey- 
Oeneral  was  present,  and  that  state  of  mind  was 
put  on  record,  it  would  be  sufficient  record   to 
enable  the  Crown  and  its  officers  to  deal  with  the 
Crown's  office,  or  office  and  title,  whatever  it  may 
be  called;   and  it  the  finding  in  the   Common 
Pleas  of  such  a  record  was  favourable  to  the 
sanity  of  Sir  Benjamin  Wright,  then  the  Crown 


oould  thereupon  orderthe  inquisition  to  be  vacated 
or  superseded.  I  am  not  prepared  to  say  that 
that  is  not  sound.  It  is  not,  of  course,  the  same 
thing  as  the  commission  which  originally  issued 
upon  which  the  finding  in  Lunacy  was  based. 
There  has  been  in  such  a  case  no  second  inqnisi- 
tion  with  a  finding  thereon  justifying  a  vacation 
or  superseding.  But  still  there  would,  or  might, 
be  in  the  proceedings  in  the  Common  Fleas  a 
finding  of  record  that  might  be  sufficient  to  deter- 
mine the  state  of  mind  of  the  lunatic  to  enable  the 
original  inquisition  to  be  vacated  or  superseded 
at  the  instance  of  the  Crown.  It  is  sufficient  that 
I  should  say  about  the  case  of  Ex  parte  Bir 
Benjamin  Wright  {ubi  aup.)  that,  now  we  have  got 
all  the  particulars  we  have  been  able  to  get  of  it, 
it  is  not  possible  to  say  tfaat  it  is  a  clear  authority 
for  the  proposition  which  is  pnt  forward  by  those 
who  are  making  the  present  application  that,  if  a 
deed  is  executed  by  a  lunatic  so  found,  the  coort 
ought  to  recognise  that  deed  sufficiently  for  the 
purpose  of  determining  and  patting  on  record 
either  the  decision  of  the  validity  of  that  deed  or 
a  finding  as  to  the  capacity  of  the  lunatic  execut- 
ing it  at  the  date  of  the  deed.  Under  tfaose  cir- 
cumstances 1  can  only  say  that  we  are  bound  in 
this  state  of  authority  to  refuse  to  recognise  this 
deed  even  for  the  purpose  of  testing  its  validitr ; 
and  we  are  bound  to  treat  it  as  void,  and  to  make 
no  order  for  any  trial  to  test  its  validity  or  for 
the  pepetnation  of  testimony  in  view  of  any 
future  action.  Th<3fore  the  appeal  will  be  dis- 
missed, and,  unless  the  Attorney-General  makes 
some  objection,  I  think,  having  regard  to  the 
present  estate,  that  the  costs  should  come  out  the 
estate. 

Bombs,  L.J. — I  also  think  that  this  application 
ought  not  to  be  acceded  to.  It  is  admitted  on 
behalf  of  the  appellant  that  the  court  cannot  be 
asked  to  approve  the  provisions  of  the  so-called 
deed  which  is  in  question  before  us.  Nor  can  the 
court  be  asked  to  sanction  the  committee  on 
behHlf  of  the  lunatic  executing  that  deed  or  a 
similar  deed.  But  it  is  said  on  behalf  of  the 
appellant  that  the  court  ought  to  sanction  or 
recognise  the  document  to  the  extent  of  autho- 
rising some  proceedings  on  the  badis  of  it  by' 
which  evidence  could  oe  preserved  or  an  issue 
found  in  favour  of  the  lunatic  having  at  the  date 
of  the  document  either  testamentary  power  or 
some  power  of  dealing  with  her  estate  to  a  certain 
extent.  I  cannot  see  my  way  to  accede  to  that 
suggestion.  The  lady  is  a  lunatic  so  found  with 
a  committee  appointed.  An  application  of  this 
kind  is  a  mere  experiment,  and  I  think  that,  had 
there  been  any  real  ground  for  it,  we  should  have 
had  some  authority  to  justify  such  an  application 
as  the  present.  To  my  mind  there  are  two  fatal 
objections  to  this  appeal.  In  the  first  place, 
having  regard  to  the  rights  of  the  Crown  and  the 
provisions  of  sect.  120  of  the  Lunacy  Act  1890,  it 
is  clear  to  me  that  this  so  called  deed  purporting 
to  bind  the  lady's  property  as  from  its  date  and 
pending  the  lunacy  is  wholly  inoperative  and 
void,  and  ought  not  to  be  recognised  by  us  in  any 
way.  In  the  second  place,  I  cannot  see  how 
any  practicable  and  proper  proceedings  could 
be  sanctioned  by  us  which  would  have  the 
effect  desired  by  the  appellant.  I  can  see  how 
certain  collusive  proceedings  could  be  taken,  but 
those  certainly  the  court  oould  not  sanction.  On 
those  grounds  I  think  tfaat  the  appeal  fails.  I  will 
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only  add  one  word  with  regard  to  the  case  of  Em 
parte  Bir  Benjamin  Wright  (1  Yem.  155).  That  case 
u  not  Batbfaotorily  reported  nor  easy  to  follow ; 
but  at  any  rate  it  is  to  my  mind  no  authority 
which  we  can  reoogniae  as  jaatifying  the  present 
application.  I  cannot  help  thinking  that  the  case 
only  shows  that  the  court  at  that  date,  1683, 
adopted  the  course  it  did  in  order  to  allow  an 
issue  to  be  in  effect  tried  whether  the  lunatic 
had  wholly  ceased  to  be  so,  and  ought  no  longer 
to  be  treated  as  one ;  in  other  words,  as  a  method 
of  obtaining  a  snperiedeai.  Fine  and  recovery 
being  bypothetical  proceedings  and  of  record,  it 
appears  to  have  been  considered  that  a  finding 
of  sanity  in  thote  prooeedinirs  might  have  had 
the  desired  effect  of  superseding  the  finding  of 
the  inquisition,  which  is  also  of  record,  and  could 
have,  of  course,  only  been  effected  by  matters  of 
equal  foi-ce.  In  the  present  case  it  is  open  to  the 
lunatic  to  take  the  recognised  proceedings  by  way 
of  tupertedeat  if  she  thinks  fit  to  do  so.  In  that 
case,  if  she  took  those  proceedings  and  succeeded, 
then  of  course  she  would  be  able  to  deal  with  her 
property  in  any  way  that  she  thought  fit.  But 
•he  has  not  taken  those  proceedings ;  nor,  indeed, 
do  I  gather  that  it  is  considered  that  she  conld 
do  so  successfully.  At  any  rate,  sbe  has  not 
taken  them  ;  and  I  cannot  think  that  the  present 
application,  the  lunacy  remaining  as  it  does  in 
full  force,  onght  to  be  in  any  way  or  on  any 
ground  acceded  to,  and  the  appeal  must  accord- 
iu^y  fail. 

Cozbks-Hasdt,  L.J.  —  I  am  of  the  same 
opinion.  We  are  bound  to  treat  the  deed  executed 
by  thie  lady  as  absolutely  void  and  of  ao  effect. 
I  can  see  no  answer  to  the  argument  which  Mr. 
Parker  presented  to  us  derived  from  Beverhy't 
case  (4  Co.  B«p.  123  6)  which  seems  to  me  to  be  a 
clear  authority.  Lord  Coke,  after  dealing  with 
the  case  of  an  idiot  from  birth  and  pointing  out 
that  his  alienation  is  absolutely  void  both  of 
lands  and  of  goods  and  chattels,  proceeds  to  say 
there  is  no  difference  in  the  case  of  a  lunatic  after 
office  foond.  He  says  :  "  And  therefore  after  the 
office  found  thereof,  the  alienation,  gift,  Slo.,  of 
him  who  is  non  compos  Tnentit  are  in  equal  case 
with  the  alienation  or  gift  of  an  idiot."  Then 
he  goes  on  to  say,  "  So  that  it  appears  that  in 
judgment  of  law,  fatutu  et  idiota  include  as  well 
non  compos  mentis  as  idiota  a  nativitate  and  there- 
fore they  are  in  the  same  case,  as  to  the  alienation 
of  their  lands  and  tenements,  goodn  and  chattels." 
Now,  is  there  any  authority  to  the  contrary  of 
that  P  The  case  of  Ex  parte  Sir  Benjamin 
Wright  (u.bt  sup.),  to  which  we  have  devoted  a 
good  deal  of  attention,  seems  to  me  to  be  only  a 
suggestion  by  the  Lord  Keeper  as  to  a  mode  of 
deciding  the  issue  whether  Sir  Benjamin  Wright 
was  or  was  not  of  sound  mind — whether,  in  short, 
in  some  subsequent  proceedings  a  supersedeas 
could  be  granted.  Our  attention  has  been  called 
to  various  authorities  in  which  the  courte  have 
directed  an  issue  whether  a  deed  executed  by  a 
person  of  unsound  mind  was  or  was  not  valid. 
But  when  the  cases  are  examined  it  will  be  found 
that  in  every  single  case  the  deed  in  question  was 
one  executed  before  inquisition  found,  and  not 
after  inquisition  found.  That  being  so,  there  was 
not  that  conflict  of  control  which  in  point  of 
principle  enables  us  to  decide  this  case.  It  cannot 
be  right  that  the  Crown,  or  the  committee  repre- 
senting the  Crown,  should  have  the  control  and 


manasement  of  this  estate,  and  at  the  same  time 
that  the  lunatic  should  have  power  to  dispose  of 
her  estate  as  she  thinks  fit.  I  think,  therefore, 
that  this  deed  ought  to  be  treated  as  absolutely 
nuU  and  void.  Appeal  dismissed. 

Solicitors  for  the  appellant,  Ridsdale  and  Son, 
agents  for  /.  H.  Simpson,  Dewsbury. 

Solicitor  for  the  Crown,  Solicitor  to  the 
T}reasury. 


Wednesday,  Nov.  23,  1904. 
(Before  Yauohan  Williams,  Romkb,  and 

Cozehb-Habdt,  L.JJ.) 
Howard  v.  Pbkbs  Fbintbbs  Limited,  (a) 

AFFBAL  FBOM  THB  CHANCEBT   DIVISION. 

Practice — Motion  for  interlocutory   injunction — 
— iSie(({«»ient  on  terms — UndertaMng  by  de/en-    , 
dante  —  Implication    of  cross-undertaking   in 
damages  by  plaintiffs. 

Where  a  motion  for  an  interim  injunction  to 
restrain  a  nuisance  was  settled  on  the  terms  of 
the  defendants  giving  an  undertaking  to  the 
plaintiffs  until  the  trial  of  the  ae(t<>n  to  abate 
the  nuuance,  loithout  any  cross-undertaking  by 
the  plaintiffs  to  be  answerable  in  damages  being 
inserted  in  the  terms  of  settlement,  it  was  held 
that  no  such  undertaking  ought  to  be  implied. 

Decision  of  Farwell,  J.  reversed. 

On  the  22od  July  1904  the  plaintiffs,  William 
Benjamin  Howard  and  others,  commenced  an 
action  against  the  defendant  company,  the  Press 
Printers  Limited,  for  an  injunction  to  restrain 
the  defendant  company  from  using  or  working  in 
or  upon  their  pnemises  any  engine  or  machinery 
in  such  manner  as  by  reason  oi  the  vibration  or 
noise  caused  thereby  to  injure  the  plaintiffs' 
premises  or  to  interfere  with  the  use  or  enjoy- 
ment by  the  plaintLSs  of  their  pteirises  or  in  any 
way  BO  as  to  cause  a  nuisance  to  the  plaintiffs  or 
injury  to  their  premises;  and  for  damages  and 
coste. 

On  the  following  day  the  plaintiffs  gave  notice 
of  motion  for  an  interim  injunction  until  the 
trial  of  the  action  in  the  terms  of  the  writ. 

On  the  29th  Jul^  1904  the  motion  came  on  to 
be  heard  before  Farwell,  J.,  but  was  directed  to 
Btend  over  for  a  week  for  the  defendant  company's 
evidence  to  be  filed. 

On  the  5th  Aug.  1904  the  motion  again  came 
on  to  be  heard,  but  was  not  opened  by  the  plain- 
tiffs'counsel,  the  solicitors  acting  for  both  parties 
having  recired  from  the  court  and  come  to  an 
agreement  which  was  written  out  in  the  following 
terms : — 

After  providing  for  delivery  ot  pleadings  and 
discovery,  the  agreement  continued : 

Undertakinir  until  trial  not  to  inn  printinir  and  fold- 
ing maohinea  itfcer  7  p.m.  or  before  8  k.m.  except  dnrinir 
one  night  a  «»k — viz.,  Tneada;— and  one  additional 
night  in  one  wtek  in  September  or  Ootober.  All  windows 
on  auutb  face  of  defendants'  premieea  to  be  kept  closed 
dnring  ranning  of  printiDg  maobines.  Liberty  to  apply 
on  the  first  day  of  aittinga  aa  to  fixing  date.  Coats  at 
motion  coeta  iu  the  sotion. 

There  was  no  mention  in  the  terms  of  settle- 
ment or  suggestion  of  any  cross- undertaking  by 
the  plaintimi  to  be  answerable  in  damuges  to  the 

(a)  Bepoitad  by  B.  A.  Scbatcslbt,  Eaq.,  BaiTtater«t-Law. 
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defendant  company,  althongli  the  indorsements  on 
the  briefs  of  the  defendant  company's  leading  and 
jtmior  connsel  contained  such  an  nndertaking. 

Farwell,  J.  was  duly  informed  that  the  motion 
had  been  settled  on  terms  agreed  to  and  signed 
by  the  parties  ;  and  hia  Lordship  accordingly  made 
so  order  on  the  motion. 

The  .minutes  of  the  order  as  prepared  by  the 
registrar  were  as  follows  : 

Upon  motion  for  an  in jnnotion  this  day  made  onto  thia 
court  by  oonnael  for  the  plaintifFa  and  npon  bearine* 
oonniel  for  the  defendant*,  and  tbe  plaintiffa  by  their 
oonniel  nndertaking  to  abide  by  any  order  that  tbia 
oourt  may  make  as  to  damages  in  ease  thia  ooart  shall 
hereafter  be  of  opinion  that  the  defendants  aball  bare 
aostained  any  by  reason  of  tbeir  undertaking  hereafter 
mentioned  whioh  the  plaintiffs  ought  to  pay,  and  the 
defendants  by  their  oonnsel  nndertaking  until  trial  not 
to  run  printing  and  folding  machines  after  7  p.m.  and 
before  8  a.m.  .except  doring  one  night  a  week — viz., 
Tnesday — and  one  additional  night  in  one  week  in  Sept- 
ember or  October  and  to  keep  all  windows  on  the 
south  face  of  their  premises  closed  doring  the  running  of 
tbe  printing  maehinet,  this  court  doth  not  think  fit  to 
make  any  order  on  the  said  motion  except  that  the  costs 
thereof  be  costs  in  the  action. 

On  the  16th  Aug.  1904  an  appointment  was 
made  before  the  registrar  to  settle  the  order, 
when  exception  was  taken  by  the  plaintiffs'  solici- 
tors to  the  cross-undertaking  by  the  plaintiffs  con- 
tained therein,  and  they  declined  to  consent  to 
the  insertion  thereof  in  the  order ;  whereupon 
the  drawing  up  of  the  order  was  not  proceeded 
with. 

Subsequently  the  plaintiffs  gave  notice  of  motion 
that  the  minutes  of  the  order  as  given  out  by 
the  registrar  might  be  varied  or  altered  by 
omitting  therefrom  the  words  to  the  effect  that 
the  plaintiffs  by  their  counsel  had  given  an 
nndertaking  as  to  damages. 

The  motion  came  on  to  be  heard  before  Far- 
well,  J.  on  the  31st  Oct.  1904,  when  the  following 
judgment  was  delivered : — 

Takwkll,  J. — This  is  undoubtedly  a  matter  of 
very  considerable  importance  with  regard  to  the 
practice  of  the  court.  The  motion  for  an  interim 
injunction  was  never  opened  at  alL  So  far  as  the 
court  is  concerned,  it  is  simply  embodied  in  the 
form  of  an  order  containing  an  undertaking 
that  the  parties  arranged  between  themselves. 
Therefore,  on  a  motion  to  vary,  it  is  a  little  diffi- 
cult for  the  court  to  deal  with  a  question  of  this 
sort.  On  the  other  hand,  the  order  is  not  drawn 
np  as  a  consent  order.  When  a  plaintiff  or  a 
defendant  comes  here  and  moves  for  an  inter- 
locutory injunction,  he  knows  that  if  the  court 
grants  him  either  the  injunction  he  claims  or  an 
nndertaking  is  given  to  the  conrt  by  the  defen- 
dant, which  has  the  same  force  as  an  injunction, 
it  is  the  settled  practice  of  the  court  that  that 
involves  that  he  gives  a  cross-undertaking  in 
damages.  So  much  is  this  the  practice  that  it 
is  stated  in  Seton  (at  p.  521)  that  the  registrars 
are  instructed  always  to  insert  it  in  drawing  op 
the  orders.  It  is  a  matter  of  invariable  practice 
so  far  as  my  conrt  is  concerned,  and  has  been  the 

general  practice  for  the  last  thirty  years.  That 
eing  BO,  so  far  as  counsel  in  conrt  are  concerned, 
it  is  so  well  understood  that  I  should  say  that 
nineteen  times  out  of  twenty  the  cross-under- 
taking in  damages  is  not  mentioned.     If  they 


mention  it,  it  is  because  they  have  made  some  con- 
cession; but  it  is  not  usual  to  mention  it.  This 
oase  I  am  told  differs  from  others  because  the 
solicitors  went  outside  the  conrt  and  settled  the 
terms  of  the  order  between  themselves.  Now, 
the  order  as  drawn  up  contains  an  nndertaking 
which  has  the  force  ot  an  injunction  as  regards 
working  certain  hours.  That  obviously  puts  the 
defenduits  under  an  onerous  undertaking  which, 
if  the  matter  is  wrong,  ought  to  be  set  right  in 
damages.  The  registrar  has  considered  it  his 
duty,  according  to  the  directions  I  have  read  from 
Seton  and  the  ordinary  practice,  to  insert  an 
nndertaking  in  dama^ ;  and  to  that  the  plaintiffs 
object.  In  my  opinion  the  registrar  was  right. 
I  think  that  if  parties  go  outside  the  court  to 
settle  terms  for  an  order  like  thisj  they  settle  it 
on  the  understanding  that  the  ordinary  practice  of 
the  court  will  be  adhered  to ;  and,  if  they  wish  to 
exclude  that  practice,  they  must  bargain  and 
make  terms  to  that  effect.  If  a  ps^y  takes 
an  undertaking  and  does  not  wish  to  give 
a  cross-undertaking,  in  my  opinion  it  is  inonm- 
bent  on  him  to  put  it  in  the  terms.  If  he  does 
not  do  so,  the  registrar  would  undoubtedly  in 
every  case,  as  the  registrar  here  has  done,  in  draw- 
ing up  the  order  put  in  the  nndertaking.  In  fact, 
unless  I  was  satisfied  that  the  undertaking  in 
damages  had  been  negatived  and  expressly 
excluded,  I  should  not  allow  the  court  to  be  made 
the  vehicle  for  granting  what  is  equivalent  to  an 
injunction  without  it.  Here  the  difficulty  is  that 
three  months  have  elapsed  during  which  the 
defendants  have  been  under  this  undertaking, 
The  order,  in  my  opinion,  must  be  drawn  np  in 
accordance  with  what  I  consider  to  be  the  practice 
of  the  court.  If  the  pUuntiffs  now  desire  that  it 
should  not  be  so  drawn  np,  they  must  put  an  end 
to  the  undertaking  and  the  cross-undertaking. 
But,  so  far  as  the  past  is  concerned,  I  am  of 
opinion  that  the  order  must  be  drawn  up  contain- 
ing a  cross-undertaking  in  damages.  I  there- 
fore refuse  the  motion,  giving  the  defendants  the 
costs  in  any  event. 

From  that  decision  the  plaintiffs  (by  leave  of 
the  Conrt  of  Appeal  obtained  on  the  4th  Nov. 
1904)  appealed. 

By  their  notice  of  appeal  they  asked  that  the 
order  of  Farwell,  J.  directing  the  registrar  to 
draw  up  th«  order  made  by  his  Lordship  on  the 
5th  Aug.  1904  so  as  to  contain  an  Undertaking  in 
damages  on  the  part  of  the  plaintiffs  might  be 
discharged,  and  that  a  direction  might  be  given 
either  that  such  order  should  be  drawn  np  with- 
out containing  any  such  nndertaking,  or  that  such 
order  might  be  drawn  up  without  containinu  any 
undertaking  whatever,  either  on  the  part  oi  the 
plaintiffs  or  on  the  part  of  the  defendants  ;  or 
that  such  further  or  other  order  might  be  made 
in  the  premises  as  the  court  should  think  fit. 

The  appeal  now  came  on  to  be  heard. 

Butcher,  E.G.  and  B.  J.  Parker  for  the  appel- 
lants.— This  case  raises  a  question  of  general 
interest  and  importance — namely,  whether  the 
undertaking  on  the  part  of  the  plaintiffs  to  be 
answerable  in  damages  was  properly  inserted  in 
the  minutes  of  the  order.  We  submit,  first,  that 
the  learned  judge  in  the  conrt  below  had  no  juris- 
diction to  require  such  an  undertaking  to  be  given ; 
and,  secondly,  that,  even  if  such  jnrisdiotion  exists, 
his  Lordship  had  no  right  todirectthe  nndertaking 
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to  be  inaerted  in  the  order  in  the  present  case, 
haTiug  regard  to  the  peoaliar  circamatanoea  of  it. 
The  order,  we  aay,  should  be  drawn  up  in  the  form 
the  parties  agreed  to  and  not  in  the  terms  that 
Farwell,  J.  directed.  If  that  course  is  not  fol- 
lowed, then  the  order  should  not  be  drawn  up  at 
all.  I'he  practice  of  the  court  appears  from 
Attomty-Onnralr.  Albany  Hotel  Company  Limittd, 
75  L.  T.  Bep.  140 ;  (1896)  2  Cb.  69!<,  at  p.  699. 

That  a  party  cannot  be  forced  to  give  an  under- 
taking appears  from 

Ttteker  t.  N«u>  Bruntwiek  Trading  Company  of 
London,  63  L.  T.  Bep.  69 ;  44  Ch.  DiT.  249,  at 
p.  252. 

The  history  of  undertakings  in  damages  and  the 
reasons  why  they  came  to  be  inserted  in  orders 
made  on  motions  for  interim  injunctions  was  ex- 
plained by  Sir  George  Jessel,  M.B.  in 

Smithy.  Day, 48  L.T.  Bep.  54;  21  Ch.  Dir.  421, 
at  p.  424. 

Upjohn,  K.G.  and  Whinney  for  the  respondents. — 
An  undertaking  of  this  nature  is  not  a  voluntary 
one  in  a  case  iHce  thepresent,  and  should  be  in- 
serted in  the  order.  We  submit  that  Farwell,  J.'s 
yiew,  as  ezpreaaed  in  his  Lordship's  judgment,  is 
right.  It  18  in  accordance  with  the  established 
practice  in  the  offices  of  the  registrars,  and  that 
18  a  conyenient  practice.  This  was  not  a  consent 
order ;  it  was  not  a  mere  agreement  by  the  parties 
embodied  in  an  order,  but  was  an  order  of  the  court 
itself.  [BoHSB,  L.J. — It  was  not  an  order  of  the 
court,  bat  an  order  taken  by  consent.]  They 
referred  to 

K«pu<>lte  of  Coita  Biea  y.  Btrotuberg,  40  L.  T.  Bep. 
401 ;  11  Ch.  Div.  323. 

No  reply  was  called  for. 

Yauohan  Williams,  L.J. — I  think  that  this 
appeal  must  be  allowed.  I  think  that  the  cross- 
undertaking  of  the  plaintifCd  to  be  answerable  in 
damages  must  be  struck  out  in  this  case.  It  is 
said  that  there  is  really  no  difference  in  the 
matters  which  have  been  under  discussion  in  this 
case  between  an  injunction  and  an  undertaking. 
I  do  not  agree  with  that.  I  think  that  an  under- 
taking entered  into  with  the  court  is  the  equiva- 
lent, and  will  haye  the  effect  of,  an  injunction 
thns  far,  that  any  infringement  of  the  under- 
taking may  be  made  the  subject  of  an  application 
to  the  court  to  enforce  it.  But,  apart  from  that, 
there  is  this  essential  difference  between  the  two. 
An  injunction  is  something  that  the  court  orders ; 
something  that  the  court  compels.  With  regard 
to  an  undertaking,  I  do  not  suppose  anyone 
seriously  suggests  that  the  court  can  by  its  order 
compel  an  undertaking.  I  do  not  mean  to  say 
that  in  every  sentie  of  the  word  an  undertaking  is 
invariably  voluntary.  For  example,  supposing 
an  injunction  has  been  granted  by  the  court  in 
the  first  instance,  and  there  is  an  appeal  against 
the  order  for  an  injunction,  upon  the  appeal 
coming  on  to  be  discussed  the  Court  of  Appeal 
might  think  that  the  injunction  was  a  great  deal 
too  wide,  and  that  they  might  put  it  to  the  appel- 
lants thns :  "  We  will  make  an  order  absolutely 
dissolving  this  injunction,  not  limiting  it  or 
amending  it,  or  anything  of  the  sort,  but  you,  the 
appellants,  undertaking,"  and  then  the  appel- 
limts  might  give  an  undertaking  which  would  be 
a  reasonable  undertaking  under  the  circumstances. 
But,  generally  speaking,  the  proposition  is  true 


that  a  court  cannot  order  what  we  call  an  "  under- 
taking." Now,  that  being  so,  it  seems  to  me  that 
the  only  question  here  is  a  question  whether  there 
is  any  practice  of  the  court  which  could  justify 
the  court  in  saying  in  this  case  that  by  neces- 
sary implication  the  pluntiffa  here,  when  they 
accepted  the  defendants'  undertaking,  consented 
to  give  a  cross-undertaking  to  be  answerable 
in  damages.  With  regard  to  that,  it  does  not 
seem  to  me  that  that  has  been  made  oat. 
Farwell,  J.  says  in  his  judgment :  "  In  my  opinion 
the  registrar  was  right;  I  think  that  if  parties 
go  outside  the  court  to  settle  the  terms  of  an 
order  like  this "  —  that  is,  an  order  saying 
"The  ;»>urt  doth  make  no  order,  the  defen- 
dant undertaking "  —  they  settle  it  on  the 
understanding  that  the  ordinary  practice  of  the 
court  will  be  adhered  to ;  and,  if  they  wish 
to  exclude  that  practice,  tb^  must  bargain  and 
make  terms  to  that  effect.  If  a  party  takes  an 
undertaking  and  does  not  wish  to  give  a  cross- 
undertaking,  in  my  opinion  it  is  incumbent  on 
him  to  put  it  in  the  terms."  Now,  if  that  prac- 
tice had  been  established  to-day,  then  Farwell,  J. 
would  have  been  quite  right,  and  we  should  have 
held  that  by  implication  the  plaintiffs  who  took 
the  undertaking  consented  to  give  a  cross- under- 
taking to  be  answerable  in  damages.  But  in  my 
judgment  no  such  practice  has  been  established. 
Mr.  Upjohn  has  frankly  said  that  he  cannot  pro- 
duce any  authority  to  that  effect.  I  do  not 
profess  myself  to  have  any  knowledge  of  what 
the  practice  in  such  matterd  in  the  Chancery 
Division  may  have  been.  But  I  have  heard  the 
statements  that  have  been  made  in  the  coarse  of 
the  argument  by  Bomer  and  Gczens- Hardy,  L.JJ., 
and  1  accept  it  that  there  is  no  such  practice. 
Under  those  circumstances  it  seems  to  me  that, 
without  going  the  length  of  saying  that  there 
never  could  be  a  case  in  which  a  pl^ntiff  by  the 
acceptance  of  the  undertaking  nf  the  defendant 
impliedly  consented  to  give  a  cross- undertaking 
to  be  answerable  in  damages,  although  it  was  not 
mentioned,  I  see  nothing  in  this  case  to  lead  me 
to  suppose  that  this  is  a  case  of  that  sort.  And, 
speaking  generally  of  what  would  be  convenient,  I 
think,  for  the  reasons  that  have  been  given  in 
respect  of  such  a  case — ^f  or  instance,  as  a  defen- 
dant expressing  his  willingness  to  give  a  very 
wide  undertaking  indeed,  the  effect  of  which  might 
be  that  if  the  plaintiff  gave  a  cross-undertaking 
to  be  answerable  in  damages  he  migh''  expose 
himself  to  considerable  risk — it  is  much  more 
convenient  that  if  the  defendant  giving  an  under- 
taking wishes  for  a  cross- undertaking  he  should 
expressly  say  so.  And  it  is  not  to  be  supposed, 
as  against  the  plaintiff,  that  he  consents  to  give 
such  crosa-undertaking  because  he  hue  not 
excluded  it.  I  think,  therefore,  that  the  order  of 
Farwell,  J.  muat  be  amended  in  the  way  which  I 
have  indicated.  The  costs  will  be  the  plaintiiTa' 
coats  in  any  event,  so  as  to  avoid  a  separate 
taxation. 

RoMEB,  L.J. — I  am  of  the  sime  opinion.  I  do 
not  say  ttiat  a  case  cannot  arise  in  which,  where 
an  undertaking  has  been  given  by  a  defendant 
on  a  motion  for  an  injunction  and  nothing  ex- 
pressly has  been  said  about  an  undertaking  as 
to  damages  on  the  part  of  the  plaintiff,  auch  an 
undertaking  may  not  be  implied.  There  may  be 
such  a  case.  The  queation  is  whether  in  the 
present  caae  auch  an  undertaking  as  to  damages 
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can  be  implied.  Now,  when  I  look  at  the  arrange- 
ment oomn  to  between  the  parties,  the  wording  of 
it,  and  the  form  of  the  order  as  drawn  up,  I  must 
say  that,  speaking  for  myself,  I  cannot  conceive 
that  an  andertaung  as  to  damages  oaght  to  be 
implied.  In  the  first  place,  my  experience  is  that 
there  is  no  general  practice  that,  whenever  on  a 
motion  for  an  injanction  a  defendant  offers  to 
give  an  undertaking,  a  corresponding  undertaking 
as  to  damages  on  the  part  of  the  plaintiff  is  in 
fact  to  be  implied ;  I  know  of  no  such  practice. 
There  is  a  practice,  and  a  right  practice  I  have  no 
doubt,  that  in  cases  where  the  court  grants  an 
injunction  it  always  makes  a  term  —  whether 
it  is  express  or  to  be  implied — that  the  injanc- 
tion granted  is  so  on  the  terms  of  an  under- 
taking by  the  plaintiff  as  to  damages.  In  that 
case  the  reasons  why  the  undertaking  is  required 
are  of  course  obvious.  It  may  appear  at  the  trial 
that  it  turns  out  the  order  was  wrong,  as  subse- 
quent events  have  proved  that  the  court  never 
onght  to  have  made  the  order  it  did,  and  therefore 
it  is  for  the  purpose  of,  in  that  case,  restoring  to 
the  defendant  the  position  he  ought  to  have  been 
in  by  recompensing  him  as  to  damages  that  the 
court  in  the  case  of  an  injunction  requires  an 
undertaking  as  to  damages.  It  is  because  it  is 
an  Older  of  the  court  enforcing  a  certain  obliga- 
tion upon  the  defendant,  which  he  is  protesting 
against,  bat  which  he  is  bound  to  obey.  But  in  the 
case  of  an  undertakiog  offered  by  a  defendant  on 
the  hearing  of  a  motion,  that  undertaking 
may  be,  and  generally  is,  so  far  as  the  court  is 
concerned,  a  voluntary  act  on  the  part  of  the 
person  undertaking,  and  may  go  bisyond  any 
order  that  the  court  would  have  made  but  for  the 
undertaking,  and  go  beyond  anything  that  would 
have  been  asked  for  by  the  plaintiff  if  the  defen- 
dant had  nob  voluntarily  given  the  undertaking. 
Now,  in  the  present  case  what  happened  was 
this :  The  parties  arranged  terms ;  the  defendants 
offered  an  undertaking,  and  it  was  because  of 
that  undertaking  on  their  part  that  the  court,  as 
it  appears  on  the  face  of  the  order  itself  that 
is  drawn  ap,  expressly  made  no  order  on  the 
motion.  The  court  was  not  asked  to  hear  the 
motion  and  did  not  hear  it  The  parties  arranged 
that  undertaking,  and  the  court,  as  I  have  pointed 
out,  on  the  matter  being  drawn  to  its  attention, 
taking  the  undertaking,  made  no  order,  and  did 
not  hear  the  motion.  Now,  in  the  present  case, 
having  regard  to  what  the  nature  of  the  motion 
was — a  motioQ  for  an  injunction  to  restrain  the 
nuisance  alleged — and  to  the  form  of  the  under- 
taking given,  which  was  an  undertaking  not  to  do 
certain  work  at  all  between  certain  hours  of  the 
night,  except  upon  some  day  or  days  in  the  week, 
1  cannot  gather  that,  if  the  defendants  had  not 
offered  that  undertaking,  any  such  order  would 
have  been  asked  for  by  the  plaintiffs  to  corre- 
spond with  what  was  contained  in  the  under- 
taking, nor  that  the  court,  had  it  been  asked, 
would  have  granted  an  injcmotion  in  terms 
corresponding  to  the  undertaking.  On  the 
contrary,  I  feel  pretty  certain  that  no  such 
order  would  have  been  granted,  and  that  no  such 
order  would  have  been  asked  for.  Nor  cui 
I  in  the  present  case  assume,  as  against  the 
plaintiffs,  that  if  the  defendants  had  said,  "  We 
give  this  undertaking  on  the  terms  that  you,  the 
plaintiffs,  give  a  corresponding  undertaking  as  to 
damages,"  that  the  plaintiffs  would  have  given 


any  such  undertaking.  On  the  contrary,  I  think 
that  it  might  have  involved  them  in  a  risk  which 
they  they  might  well  have  shrank  from  incurring, 
even  if  they  were  right  in  the  action.  I  do  not 
see  how,  even  if  the  plaintiffs  were  entitled  to  an 
injanction  in  respect  of  a  nuisance,  they  could 
have  been  compelled  to  give  any  undertaking  as 
to  damages  which  might  seem  to  make  them 
responsible  for  the  defendants  not  working 
daring  the  periods  contained  in  the  under- 
taking. Nor  can  I  in  this  case  infer  that  the 
plaintiffs  must  have  known,  or  ought  to  be 
taken  to  have  known,  that  the  defendants 
were  relying  on  any  implied  undertaking  as 
to  damages  on  the  part  of  the  plaintiffs,  if  in 
fact  the  defendants  did  rely  on  such  an  nnder- 
taking  or  thought  about  an  undertaking  as  to 
damages  at  all.  1  think  that  the  plaintiffs  may 
well  have  thought  that  the  defendants  were 
willing  to  give  the  undertaking  they  did  because 
they  thought  it  would  not  substantially  hurt 
them.  And  I  do  not  think  that  in  the  circum- 
stances of  this  case  it  is  to  be  implied,  as  against 
the  plaintiffs,  that  they  were  bound  to  assume 
that  the  undertaking  was  one  which  would  injure 
the  defendants,  and  that,  so  far  as  it  would  injure 
them,  they  would  be  responsible  if  they  failed  at  the 
trial.  Under  those  circumstances,  it  appears  to 
me  that  no  undertaking  in  respect  of  damages  can 
be  implied  as  against  the  plaintiffs,  and  that, 
under  the  circumstances,  the  court  below  had  no 
power  to  insert  such  an  undertaking  as  it  did  on 
the  motion  to  vary  the  minutes  before  it.  I 
think,  therefore,  that  the  order  ought  t}  be 
amended  by  striking  out  the  underteiking  as  to 
damages.  I  think  that  the  appeal  succeeds,  and 
that  the  appellants  ought  to  get  the  costs  of  the 
appeal  and  of  the  motion  in  the  court  below  in 
any  event. 

COZBNS-HA.BDT,  L.J. — I  entirely  agree,  and  I 
agree  so  entirely  that  I  should  be  content  not 
to  add  a  word  were  it  not  that  we  are  differing 
from  the  decision  of  Farwell,  J.  The  history  of 
undertakings  as  to  damages  is  given  by  Sir  George 
Jessel,  M.R.  in  the  case  of  Smith  v.  Day  {ubi  »up.). 
It  seems  to  amount  to  this,  that  the  court  can 
say,  and  does  say,  "  We  will  not  make  an  order 
upon  imperfect  materials  granting  a  temporary 
injanction  except  that  the  plaintiff  gives  an 
undertaking  in  damages."  That  is  the  term 
which  the  court  can  impose  as  the  price  of  an 
injanction.  The  courts  have  gone  a  step  further, 
and  they  now  say  that  it  is  an  implied  term  in 
every  order  of  an  interlocutory  nature  for  an  in- 
junction, a  term  of  which  everybody  applying  for 
and  obtaining  an  interlocutory  order  for  an  in- 
janction must  be  deemed  to  know.  Bat  the 
court  oannot  compel  a  person  to  give  an 
undertaking  even  in  that  case.  The  court 
can  only  say,  "We  will  not  grant  an  injunc- 
tion unless  you  give  an  undertaking."  Bat  it 
has  bean  argued  before  us  that  cross- undertakings 
are  to  be  implied  in  every  case  in  which  an  under- 
taking is  inserted  in  an  order.  Now,  for  that 
proposition  no  authority  whatever  has  been  cited, 
and  it  seems  to  me  to  be  inconsistent  with  the 
very  idea  of  undertakings,  which  are  in  thair 
inception  voluntary.  Bat  if  these  cross- under- 
takings are  not  to  be  inserted  as  of  coarse  in 
every  order,  is  there  any  ground  for  inserting 
such  a  cross -undertaking  in  the  present  case  ?  Is 
this  an  exceptional  caseP      Here  we  have  the 


Digitized  by 


Google 


722— Vol.  xci.] 


THE  LAW  TIMES. 


[Feb.  4,  1905. 


Ct.  or  Afp.]     A1.COTT  V.  Millab'b  Kabbi  &  Jabba.r  Fokests  Liu.  <Sc  akotheb.    [Ot.  of  Afp. 


terms  in  writing ;  terms  which  the  parties  them- 
selves arranged ;  terms  which  were,  I  think, 
really  in  the  nature  of  a  modut  vivendi,  to  use  the 
language  of  Mr.  Butcher  when  the  case  was 
argued  in  the  court  below,  and  terms  on  which  it 
was  reasonable  that  the  parties  should  go  on 
until  the  short  period  elapsed  before  the  court 
could  finally  adjudicate  upon  the  matter.  I  see 
no  ground  whatever  for  enlarging  in  this  case  the 
terms  of  the  written  arrangement  which  had  been 
made,  and  I  confess  I  am  very  greatly  impressed 
by  the  consideration  which  Romer,  L.J.  has  indi- 
cated, that  the  undertaking  here  is  in  a  form  and 
to  an  extent  beyond  that  which  the  plaintiffs 
asked  for  by  their  notice  of  motion,  and  beyond 
anything  that  the  court  could  really  have  granted. 
To  Bay  that  the  plaintiffs  were  undertakiag  to  be 
bound  "  to  abide  by  any  order  that  this  court 
may  make  as  to  damages  in  case  this  court  shall 
hereafter  be  of  opinion  that  the  defendants  shall 
have  sustained  any  by  reason  of  their  under- 
taking," is  asking  me  to  imply  that  which  I  think 
is  contra]^  to  the  real  bargain  between  the 
parties,  and  contrary  to  anything  which  it  is 
reasonable  to  suppose  they  can  have  enter- 
tained. The  result  is  the  appeal  must  succeed, 
with  the  consequences  which  my  Lord  has  stated. 

Appeal  aUovied. 

Solicitors  for  the  appellants,  Bircham  and  Co. 
Solicitors  for  the  respondents,  llayo.  Elder, 
and  Co. 


Nov.  3  and  4, 1904. 

(Before  Gollins,  M.B.,  Stiblino  and  Mathew, 

L.JJ.) 

Aixorr  V.  Millab'b  Kabbi  and  Jabbah 

FOBBSTB  LiMITBD  AND  ANOTHEB.  (a) 
APPIAL  PBOU  TSB  KING'S  BENCH  DIVISION. 

*  Defamation — Libel — Diaparagement  of  good*   of 
trader — Speeial  damage — Catue  of  action. 

The  plaintiff  too*  a  paving  eontraetor,  and  an  im- 
porter of  American  red  gutn  wood  bloeki  for 
lireet  paving.  The  defendant  com/pany  were 
importeri  of  Australian  wood  for  ttreet  paving. 

While  the  plaintiff's  tender  for  paving  a  street 
with  red  gum  blocks  was  being  eoTisidered  by  a 
local  authority,  a  letter  was  written  on  behalf  of 
the  company  to  the  local  authority  and  sent 
to  each  member,  as  follows  :  "  We  understand 
that  your  council  propose  laying  the  roadway  of 
.  .  .  with  American  red  gum  blocks.  We 
would  strongly  recommend  that,  before  deciding 
upon  this,  you  should  pay  a  visit  of  inspection 
to  .  .  .  the  roadways  of  which  have  been 
paved  with  American  red  gum  only  from  six  to 
eighteen  months  ago  and  are  now  in  a  rotten 
condition.  We  venture  to  say  that  the  result  of 
tueh  a  visit  would  certainly  remove  from  your 
mfinds  any  idea  of  using  such  material  for  road- 
ways  in  your  district." 

In  consequence  of  that  letter  the  plaintiff  suffered 
special  damage.  The  jury  found  a  verdict  in 
favour  of  the  plaintiff. 

Held  (dismissing  the  appeal),  that  the  letter  was 
not  incapable  of  bearing  a  meaning  defamatory 
of  the  plaintiff 's  goods,  and  that  the  action  could 
be  maintained. 

(a)  Beported  by  J.  U  WtLUAHl,  Esq.,  Bwrlstar-at-Law. 


Appkaii  of  the  defendants  from  the  judgment  of 
Grantham,  J.  at  the  trial  of  the  action  with  a 
jury  in  Middlesex. 

The  plaintiff  brought  this  action  to  recover 
from  the  defendants  damages  for  a  libel  con- 
tained in  a  letter,  dated  the  14th  May  1902, 
written  by  the  defendant  Green  on  behalf  of  the 
defendant  company. 

The  plaintiff  was  a  paving  contractor,  and  an 
importer  and  seller  of  American  red  gum  wood 
blocks  for  street  paving. 

The  defendant  company  were  importers  of 
Australian  wood  for  street  paving,  and  the  de- 
fendant Green  was  managing  director  of  the 
company. 

The  letter  complained  of  was  written  bv 
Green,  on  behalf  of  the  company,  on  the  14th 
May  1902,  to  the  Marylebone  Borough  Council, 
and  a  copy  of  it  was  sent  to  each  member  of  the 
council. 

The  letter  was  in  the  following  terms  : 
We  nndergtand  that  your  ooanoil  propose  la;iii|r  the 
roadway  of  Ozford-itreet  with  Amarioan  red  ^m  blooks. 
We  would  very  atroDgly  raoommand  that,  before  deoiding 
npon  tfais,  yoa  ehoald  pay  a  viait  of  inspeotian  to  Piooa- 
dUly,  Waterloo- plaoe,  Hay  market,  and  Whitehall,  the 
roadwayi  of  whioh  have  been  paved  with  Amerioan  red 
gjun  only  from  six  to  eighteen  montha,  and  are  now 
in  a  rocten  oondition.  We  venture  to  aay  that  the 
reaalt  of  snoh  a  viait  would  certainly  remove  from  yonr 
mind  aoy  idea  of  osing  ntoh  matatial  for  roadways  in 
yonr  di«trlat. 

At  that  time  the  Marylebone  Borough  Goun<»l 
were  oonsideiiiig  a  tender  from  the  plaintiff  for  the 
paving  of  Oxford-street  with  American  red  gum 
blocks. 

The  plaintiff  alleged  that,  in  consequence  of  the 
letter  complained  of,  he  had  to  accept  much  more 
onerous  terms  in  the  contract  for  paving  Oxford- 
street,  which  was  subsequently  made  between  him 
and  the  borough  counoU,  than  would  otherwise 
have  been  imposed  upon  him,  and  that  he  had 
thereby  suffered  pecuniary  loss. 

The  plaintiff  also  alleged  that  the  letter  was 
written  with  the  intention  of  preventing  him  from 
obtaining  the  contract  to  pave  Oxford-street,  and 
of  injuring  him  in  his  business. 

The  action  was  tried  before  Grantham,  J.  with 
a  jury,  and  the  learned  judge  asked  the  jury  to 
say    ^1)    whether    the    statement    was    untrue; 

(2)  whether  it  referred  to  the  plaintiff's   wood; 

(3)  whether  there  was  malice  in  the  statement — 
that  is,  was  it  made  with  the  object  of  injuring 
the  plaintiff ;   and  (4)  what  damages,  if  any. 

The  jury  found  a  verdict  for  the  plaintiff  with 
2501.  damages. 

The  defendants  appealed. 

Bufiu  Isaacs,  K.O.  and  E.  Morten  for  the 
appellants. — The  learned  judge  at  the  trial  ought 
to  have  entered  judgment  for  the  defendants. 
There  was  no  possible  cause  of  action  in  respect 
of  the  statements  contained  in  the  letter;  and, 
even  if  the  statements  were  capable  of  being 
defamatory  of  the  plaintiff's  goods,  there  was  no 
evidence  of  special  damage.  In  an  action  of  this 
nature  the  burden  is  on  the  plaintiff  to  prove  that 
special  damage  was  caused  to  him  by  the  state- 
ments of  which  he  complains;  and  if  he  fails 
in  showing  special  damage,  he  has  no  cause 
of  action.     In  this  case  there  wss  no  evidence 
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that  any  damage  'was  caused  to  the  plaintiff  by 
this  letter : 

Evant  y.  Harlow,  5  Q.  B.  624. 
The  statements  in  this  letter  would  not  be  action- 
able, even  if  special  damage  were  prored.  They 
were  not  defamatory  of  the  plaintiff  personally,  or 
of  his  goods.  They  were  at  most  no  more  than 
the  pnmng  of  his  own  goods  by  a  trader,  and 
the  saying  that  his  epods  are  better  than  those 
of  another  trader.  It  is  not  actionable  for  a 
trader  to  say  that  another  trader's  goods  are 
inferior  to  his  own : 

Evans  t.  Harlow  (ubt  <up.). 
In  White  T.  Mellin  (72  L.  T.  Rep.  334;  (1895) 
A.  C.  154, 164)  Lord  Herschell,  L.O.  said  that  he 
thought  an  action  could  not  be  maintained  "  for 
an  alleged  disparagement  of  another's  goods, 
merely  on  the  allegation  that  the  goods  sold  by 
the  party  who  is  alleged  to  have  disparaged  his 
competitor's  goods  were  better  either  generally  or 
in  this  or  that  particular  respect  than  his  com- 
petitor's are."  The  case  of  Huhhuek  and  Sons 
I/imited  v.  Wilkimon,  Ueywood,  and  Clark  Limited 
(79  L.  T.  Bep.  429;  (1899)  1  Q.  B.  86)  shows  that, 
if  the  disparagement  of  another's  goods  is  no 
more  than  a  statement  by  a  trader  that  his  own 
goods  are  superior,  there  is  no  cause  of  action, 
even  if  special  damage  is  shown.  As  to  the  case 
of  Weitem  Coiinties  Manure  Company  t.  Lawet 
(L.  Bep.  9  Ex.  218),  doubt  was  thrown  upon  the 
correctness  of  that  decision  in  White  y.  MeUin 
{ubi  sup.).  The  statement  complained  of  in  the 
present  action  cannot  possibly  oe  said  to  allege 
anything  more  than  that  the  plaintiff's  goods  are 
inferior  to  those  of  the  defendant  company. 

Montague  Lush,  K.C.  and  /.  D.  Crawford,  for 
the  respondent,  were  not  called  upon  to  argue. 

Collins,  M.B. — This  is  an  appeal  from  the 
judgment  of  Grantham,  J.  at  the  trial  of  the 
action  with  »  jury.  The  action  was  brought  by 
the  plaintiff  to  recover  damages  in  respect  of  a 
letter  which  was  written  by  the  defendants  on  the 
14th  May  1902  and  addressed  to  a  borough 
council  before  which  a  tender  by  the  plaintiff  was 
under  consideration.  The  letter,  which  was  sent 
to  each  member  of  the  borough  council,  was  as 
follows :  "  We  understand  that  your  council 
propo-e  laying  the  roadway  of  Oxford-street 
with  American  red  gum  blocks.  We  would  very 
strongly  recommend  that,  before  deciding  upon 
this,  you  should  pay  a  visit  of  inspection  to 
Piccadilly,  Waterloo- place,  Haymarket,  and 
Whitehall,  the  roadways  of  which  have  been 
paved  with  American  red  gum  only  from  six 
to  eighteen  months  ago  and  are  now  in  a 
rotten  condition.  We  venture  to  say  that  the 
result  of  suuh  a  visit  would  certainly  remove 
from  your  mind  any  idea  of  using  such  material 
for  roadways  in  your  district."  This  action  is 
brought  to  recover  damages  for  that  libel.  The 
jury,  under  the  direction  of  the  learned  judge, 
found  a  verdict  for  the  plaintiff  with  2502. 
damages.  The  learned  judge,  in  his  summing 
up,  pointed  out  clearly  to  the  jury  what  are  the 
conditions  under  whicu  an  action  of  this  kind  can 
be  maintained.  The  learned  judge  told  the  jury 
that  "  you  may  crack  up  your  own  goods  as  long 
as  yon  like ;  >ou  may  say  that  your  goods  are 
better  than  anybody  else's,  and  that  your  (loods 
have  qualities  that  others  have  not.  It  may  be 
true  or  nntrne,  but  you  are  entitled  to  do  Uiat. 


Yon  have  no  right  to  say  of  your  neighbour's 
goods  that  they  are  bad,  or  rotten,  or  whatever 
it  may  be,  if  it  is  untrue,  and  if  damage  results 
to  your  rival."  And  at  the  end  of  his  summing 
up  the  learned  judge  said:  "Now,  gentlemen, 
you  have  paid  very  great  attention  to  this  case. 
I  do  not  want  to  weary  you  by  going  over  all  the 
evidence,  and  1  must  ask  you  to  say,  first  of  all, 
is  the  statement  untrue  P  Did  it  refer  to  the 
plaintiff's  wood?  Was  it  untrue P  Was  there 
malice  in  the  statement — that  is  to  say,  was  it 
done  with  the  object  of  injuring  the  plaintiff  and 
bettering  their  own  case  ?  Mr.  Green  practically 
admits  it.  Was  it  malicious  on  their  part  P 
And  what  damages,  if  any,  da  you  find  P " 
The  question  whicb  has  been  mainly  discussed 
before  us  on  this  appeal  is  whether  there  was  any 
evidence  to  go  to  the  jury  that  the  plaintiff 
suffered  any  special  damage.  It  has  not  been 
disputed  that  I'pecial  damage  is  essential  to 
the  cause  of  action  in  this  case.  It  seems  to 
me  that  it  would  have  been  impossible  upon  the 
evidence  for  the  learned  judge  to  have  withdrawn 
from  the  jury  the  question  whether  the  plaintiff 
had  suffered  special  damage  by  reason  of  the 
letter  complained  of.  There  was,  in  my  opinion, 
evidence  fit  for  the  consideration  of  the  jury 
upon  that  question,  and  the  verdict  cannot  be 
impeached  upon  that  ground.  Then,  a  broader 
ground  of  objection  was  raised  by  the  i^pellants. 
It  was  contended  that  upon  the  face  of  it  this 
letter  was  incapable  of  being  a  libel,  and  that  the 
learned  judge  ought  to  have  directed  the  jury  that 
the  letter  was  incapable  of  being  a  libel,  and  that 
there  was  no  question  for  them  to  decide  in  that 
respect.  I  am  not  prepared  to  go  to  the  length 
of  accepting  that  contention.  The  ground  of  the 
argument  was  mainly  that  which  was  relied  on  in 
Hubbuek  and  Sons  Limited  v.  Wilkinson,  J3ey> 
wood,  and  Clark  Limited  (79  L.  T.  Bep.  4Si); 
(1899)  1  Q.  B.  86).  That  case  was  a  very  speoial 
case,  and  I  do  not  think  that  it  has  resUy  any 
application  at  all  to  the  present  case.  There  the 
plaintiffs  were  manufacturers  of  paint,  and  they 
complained  that  the  defendants  were  falsely  and 
maliciously  publishing  in  China  and  Japan  copies 
of  a  report  of  experiments  testing  the  paints  of  the 
plaintiffs  and  of  the  defendants  which  stated 
that  the  defendants'  paint  bad  a  slight  advantage 
over  the  plaintiffs'  paint,  but  that  for  all  prac- 
tical purposes  they  could  be  regarded  as  equal; 
and  they  alleged  that  they  bad  been  th<>reby  in- 
jured in  their  business  and  credit.  The  defendants 
applied  to  strike  out  the  statement  of  claim  as 
showing  no  reasonable  cause  of  action.  The 
Court  of  Appeal  held  that  a  statement  by  a  trader 
that  his  own  goods  are  superior  to  those  of 
another  trader,  even  if  untrue  and  the  cause  of 
loss  to  the  other  trader,  gives  no  cause  of  action ; 
that  the  allegation  thit  the  statement  was  made 
maliciously  could  not  convert  a  statement  prima 
facie  lawful  into  one  primd  facte  unlawful ;  and 
that  the  allegation  and  proof  of  special  damage 
would  not  improve  the  plaintiff's  case.  That  case 
turned  simply  upon  this,  that  the  mere  pu£Bng  ot 
his  own  goods  by  a  trader  is  not  libellous  any 
more  than  mere  abuse  is  libellous.  If  it  is  dear 
that  what  is  complained  of  is  a  mere  puffing  of 
his  own  goods  by  the  defendant,  then  there  is  no 
question  for  a  jury.  That  was  the  ground  of  the 
decision  in  that  case,  and  the  particular  inference 
that  there  was  mere  puffing  by  the  defendant  was 
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there  drawn.  How  can  we  say  in  tbe  present  case 
that  an  imputation  that  the  goods  of  a  trader 
were  rotten,  and  a  statement  that  the  result  of  a 
visit  of  inspection  "  would  certainly  remove  from 
your  mind  any  idea  of  usinf;  such  material  for 
roadways  in  your  district,"  is  not  capable  of  being 
defamatory  of  the  plaintiff's  goods  ?  If  that 
statement  is  incapable  of  being  disparaging  of 
the  goods  of  the  plaintiff,  I  must  say  that  I  do 
not  know  what  can  be  said  to  be  disparaging. 
In  my  opinion  that  question  oould  not  be  with- 
drawn from  the  jury.  The  learned  judge  could 
not  say  that  this  statement  was  incapable  of 
being  libellous.  Mr.  Bufus  Isaacs  referred  to 
the  observations  of  Lord  Herschell  in  White  v. 
MeUin  (72  L.  T.  Rep.  334 ;  (1895)  A.  C.  164) 
which  he  made  with  reference  to  the  case  of 
Evan$  ▼.  Harlow  (5  Q.  B.  624) ;  bat  when  those 
observations  are  fairly  considered,  it  is  clear  that 
they  do  not  touch  the  solid  foundations  of  tbe 
law  upon  this  matter.  In  that  case  Lord  Watson 
said :  "  In  order  to  constitute  disparagement 
which  is,  in  the  seDse  of  law,  injurious,  it 
must  be  shown  that  the  defendant's  representa- 
tions were  made  of  and  concerning  the  plaintiff's 
goods;  that  they  were  in  disparagement  of  bis 
goods  arid  untrue ;  and  that  they  have  occasioned 
special  damage  to  the  plaintiff.  Unless  each  and 
all  of  these  three  things  be  established,  it  must 
be  held  that  tbe  defendant  has  acted  within  bis 
rights,  and  that  the  plaintiff  has  not  suffered  any 
legal  injuria."  That  was  the  old  law  upon  the 
auoject,  and  it  still  remains  the  law;  and  I  do 
not  think  that  the  observations  which  Lord 
Herechell  made  in  any  way  alter  that.  If  special 
damage  is  caused  which  is  directly  traceable  to 
injurious  imputations  on  tbe  goods  of  a  trader 
which  arc  untrue,  then  there  is  a  good  cause  of 
action.  I  thinit,  therefore,  that  this  appeal  fails, 
and  must  be  dismissed. 

Stiblinq,  L.J.— I  entirely  agree. 

Mathew,  L.J.  —  I  am  of  the  «ame  opinion. 
The  notion  that  no  action  wiJi  ever  lie  for  dis- 
paragement of  tbe  goods  of  a  trader  has  really 
been  condemned  in  tbe  House  of  Lords,  and  it 
cannot  be  said  now  that  in  no  case  of  disparage- 
ment of  goods  will  an  action  lie.  The  law,  there- 
fore, was  correctly  stated  by  the  learned  judge  to 
the  jury,  and,  the  jury  having  found  a  verdict  for 
tbe  plaintiff,  the  action  is  clearly  maintainable.  I 
agree  that  there  was  evidence  of  special  damage 
to  be  left  to  the  jury.  This  appeal  therefore 
entirely  fails,  and  must  be  dismissed. 

Appeal  diemisted. 

SolicitoiB  for  the  appellants,  Jame*  White  and 
Leonard. 

Solicitors  for  the  respondent,  J.  J.  Edwards 
and  Co. 


Nov  4,  7,  and  8, 1904. 

(Before  Collins,  M.B.,  Stiblino  and 
Mathkw,  L.JJ.) 

BicHABD  V.    Gbbat  Wbstbbn    Railway 
Company,  (a) 

APPEAL  FBOM  THB  EINO'S  BENCH  DIVISION. 
Railway — Minerals — Minerals  under  and  near  rail- 
taay — Notice  by  railway  company  not  to  work — 
Compensation  to  mine  owner — Award  fixing 
amount  of  compensation — Interest  from  date  of 
notice— Railways  Clauses  Act  1845  (8  <£  9  Vid. 
e.  20),  M.  78,  81. 

When  a  railway  company  has  given  notice  to  a  mine 
owner,  under  sect.  78  of  the  Railways  Clauses 
Act  1845,  not  to  work  the  minerals  under  and 
near  their  railway,  the  arbitrator,  who  assesses 
the  amount  of  compensation  payable  by  the  rail- 
way company  to  the  mine  owner,  cannot  award 
interest  upon  the  amount  of  oompensaiion  from 
the  date  of  the  notice  to  the  date  of  the  award. 
Appeal  of  the  Great  Western  Railway  Company 
from   the  decision  of    Channell,   J.,   and  cross- 
appeal  of  Mr.  Richard. 

This  was  an  application  by  Mr.  Richard  for 
leave  to  enforce  an  award,  and  also  tbe  argument 
of  the  questions  submitted  by  the  award  in  the 
form  01  a  special  case. 

Mr.  Richard  was  the  owner  or  lessee  of  certain 
seams  of  coal  lying  near  and  under  a  railway 
belonging  to  the  Great  Western  Railway  Com- 
pany. 

Mr.  Richard  gave  notice  to  the  railway  com- 
pEiny,  under  sect.  78  of  the  Railways  Clauses  Act 
1845,  of  his  intention  to  work  the  coal  lying  under 
and  within  the  prescribed  distance  of  the  railwa;i . 
The  railway  company  thereupon,  in  Dec  1897, 
gave  notice  to  Mr.  Richard,  under  the  provisiona 
of  sect.  78,  requiring  him  not  to  work  a  specified 
part  of  the  coal,  upon  the  ground  that  tbe  working 
thereof  was  likely  to  damage  the  railway,  and 
stating  that  they  were  willing  to  pay  compensa- 
tion. 

The  Railways  Clauses  Act  1845  (8  &  9  Yict. 
o.  20)  provides : 

Sect.  78.  If  the  owner,  leasee,  or  oconpier  of  any 
mines  or  minerala  lying  nnder  tbe  railway,  or  any  of  tbe 
works  oonneoted  therewith,  or  within  the  piesoribed 
distanoe,  or,  where  no  distance  sha'il  be  presoribed,  fori; 
yards  therefrom,  be  deBirons  of  working  tbe  same,  soeb 
owner,  leasee,  or  oconpier  shall  give  to  the  compaDy 
notice  in  writing  of  his  intention  so  to  do  thirty  da}* 
before  the  oommenoement  of  working;  and  npon  the 
receipt  ot  anch  notice  it  shall  be  lawful  for  the  company 
to  oanse  anch  mines  to  be  inspected  by  any  person 
appointed  by  them  for  the  purpose ;  and  if  it  appears  lu 
tbe  company  that  the  working  of  such  mines  or 
minerals  is  likely  to  damage  the  works  of  the  railway, 
and  if  the  company  be  willing  to  make  compensation  for 
snob  mines  or  any  part  thereof  to  snch  owner,  lessee,  or 
occnpier  thereof,  then  he  shall  not  work  or  get  tbe 
same  ;  and  if  the  company,  and  snch  owner,  leasee,  or 
ooonpier,  do  not  agree  as  to  the  amount  of  suoh  com- 
pensation, the  same  shall  be  settled  as  in  other  oases  of 
disputed  compensation. 

Sect.  81.  The  company  shall  from  time  to  time  pay 
to  the  owner,  lessee,  or  occupier  of  any  snch  mice-i 
extending  so  ns  to  lie  on  both  sides  of  the  laUway  all 
anch  additional  expenses  and  loasea  as  shall  be  incurred 
by  such  owner,  lessee,  or  oconpier  by  reason  of  the 
severance  of  the  lands  lying  over  suoh  mines  by  the 

(a)  Beported  by  J.  H.  Williams,  Esq.,  B«rrlst«r-aM«w. 
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nulway,  or  of  the  oontinaoni  working  of  sooh  minea 
being  intermpted  a8  aforenaid,  or  by  reason  of  the  same 
being  worlced  in  anoh  manner  and  nnder  anch  reBtrio- 
tions  ■■  not  to  prejudice  or  injure  the  railway,  and  for 
any  minerals  not  pnrobaied  by  the  oompany  which 
cannot  be  obtained  by  reason  of  making  and  maintaining 
the  railway ;  and  if  any  dispute  or  qaeation  shall  arise 
between  the  oompany  and  snoh  owner,  lessee,  or 
noonpier  as  aforesaid,  tonohing  the  amount  of  snoh 
losses  or  expenses,  the  same  shall  be  settled  by 
arbitration. 

Mr.  Richard  made  his  olaim  for  compensation, 
and  the  matter  was  referred  to  arbitration. 

In  Feb.  1903  the  umpire  made  his  award, 
which,  Bo  far  as  is  material,  was  as  follows : 

For  expenses  and  losses  incurred  by  reason  of  the 
continuous  working  of  the  said  oolliery  and  mines  having 
been  interrupted,  and  the  working  and  development  of 
portions  of  the  said  colliery  stopped,  and  otherwise  in 
consequence  of  the  service  bv  the  company  of  the  counter- 
notice,  the  sum  nf  1 6,6391.  Provided,  nevdrtheless,  and  I 
htreby  declare,  that  the  above  sum  is  oalculated  on  the 
assnmption  that  the  said  Philip  Bichard  had  nndrr  the 
said  disputed  agreement  a  legal  or  equitable  right  on  the 
date  of  the  oounter-notioe  to  work  the  said  three  veins 
and  seams  of  coal  belonging  to  Sir  B.  Morris  .  .  . 
but  if  the  said  Philip  Kiohard  had  not  under  snoh  agree- 
ment Buch  legal  or  equitable  right  to  work  such  laat- 
mentioned  veins  and  seams  of  coal,  then  I  do  hereby 
award  and  declare  that  the  before-mentioned  ram  of 
16,6391.  shall  be  reduced  to  the  sum  of  14,6541.,  and 
that  snoh  reduced  sum  shall  be  the  amount  wbioh  the 
railway  oompany  is  to  pay  to  Philip  Bichard.  And  I 
further  award  that  the  railway  company  shall  pay  to 
Philip  Biofaardupon  the  said  sum  of  16,6391.,  as  and  for 
interest  down  to  the  date  of  this  award,  the  snm  of 
31741.  ;  and  in  case  the  said  Philip  Biohard  shall  not 
be  entitled  to  the  said  sum  of  16,6391.  and  such  interest 
■s  aforesaid,  but  only  to  the  said  snm  of  14,6541.,  then 
that  the  said  railway  oompany  shall  pay  to  Philip 
Bichard  the  sum  of  2795i.  as  and  for  interest  upon  the 
said  snm  of  14,6541.  down  to  the  date  of  this  award  ; 
and,  further,  that  the  railway  oompany  shall  pay  to 
Philip  Biohard  further  interest  at  the  rate  of  4i.  per 
cent,  per  annum  upon  whichever  of  the  said  two  sums  of 
16,6391.  and  14,6541.  he  may  be  entitled  to  recover  nnder 
this  award,  to  be  calculated  from  the  date  of  the  award 
down  to  the  date  of  payment. 

The  umpire  by  his  award  stated  the  following 
qnestions  for  the  opinion  of  the  court:  (1) 
Whether  the  claimant,  Philip  Bichard,  had  any 
le^al  or  equitable  rights  under  the  disputed 
agreement;  (2)  whether  the  umpire  had  jurisdic- 
tion to  award  that  interest  should  be  paid  on  the 
sum  awarded  for  compensation  from  the  date  of 
the  counter. notice  to  the  date  of  the  award. 

The  motion  for  leave  to  enforce  the  award,  and 
the  argument  upon  the  special  case,  were  heard 
before  Channelf,  J. 

Abel  Thomas,  K.O.,  S.  T.  Evang,  K.C.,  and 
George  Cave  for  Richard. 

C.  A.  Cripps.  K.C.,  A.  T.  Lawrence,  K.O., 
Emeet  Moon,  K.C.,  and  Howard  Wright  for  the 
railway  company.  Cur.  adv.  vult. 

March  2.— Channbll,  J. — This  case  was 
argued  before  me  a  few  days  ago.  There  is  an 
application  by  Mr.  Bichard  to  enforce  an  award 
made  nnder  the  Lands  Glauses  Act  and  the 
Railways  Clauses  Act  for  compensation  by  reason 
of  his  having  been  prevented  from  working 
minerals  nnder  a  tunnel  of  the  Great  Western 
Bailway  Company.    The  award  has  also  been  set 


down  for  argument  as  a  special  case.  The  award 
gave  a  sum  of  16.6392.  upon  the  assumption  that 
Mr.  Bichard  had,  at  the  date  of  the  counter- 
notice  given  by  the  railway  company,  a  legal  or 
equitable  right  under  a  certain  disputed  agree- 
ment aUeged  to  have  been  made  in  1895  to  work 
certain  seams  of  coal  belonging  to  Sir  Bobert 
Morris.  A  less  snm  was  awarded  to  Mr.  Biohard 
if  he  had  not  that  right.  The  first  question 
which  I  have  to  decide  is  whether  Mr.  Bichard 
had  such  legal  or  equitable  right.  [After  con- 
sidering the  facts  and  the  authorities,  the  learned 
judge  continued :]  I  come  to  the  conclusion, 
therefore,  that  the  claimant  had  not  a  legal  or 
equitable  right  to  work  Sir  Bobert  Morris'  ooal 
nnder  the  alleged  agreement.  As  the  larger  sum 
awarded  is  based  on  the  assumption  that  he  had 
such  right,  it  cannot  be  recovered.  The  next 
point  is  that  the  umpire,  by  his  award,  gives 
interest  on  the  sums  awarded  to  the  date  of  his 
award.  At  the  hearing  of  the  reference  Mr. 
Abel  Thomas  asked  the  arbitrator  to  award 
interest  in  the  way  he  has  done  on  the  authority 
of  the  decision  of  Buckley,  J.  in  Fletcher  v. 
Lanea$hire  and  Torkthire  Bailtoay  Company 
(1902)  1  Gb.  901),  which  at  that  time  was 
reported  only  in  the  Weekly  Notes.  Buckley,  J. 
in  that  case  held  that  an  arbitrator  was  entitled 
to  give  interest  in  a  case  the  facts  of  which  were 
the  same  as  in  the  present  case,  except  that  there 
was  a  local  Act  in  that  case  similar  to,  but  not 
identical  with,  the  Bailways  Clauses  Act.  He 
held  that  interest  could  be  given  on  the  footing 
that  it  was  a  purchase  carrying  interest,  according 
to  the  principle  of  Birch  v.  Joy  (3  H.  L.  C.  565). 
This  appears  to  have  been  clearly  right  in  that 
case,  as  the  word  "  purchase  "  occurs  in  the  pri- 
vate Act  under  which  those  proceedings  were 
taken ;  but  it  does  not  occur  in  the  Railways 
Clauses  Act.  On  this  case  being  quoted,  Mr. 
A.  T.  Lawrence,  for  the  railway  company,  seems 
to  have  assented  to  interest  being  awarded ;  be 
said,  indeed,  that  he  thought  the  case  only  showed 
that  interest  should  be  given  on  so  much  of  the 
award  as  represented  the  value  of  coal  taken, 
but  not  the  compensation  for  difficulties  in 
working  other  coal ;  but  he  went  on  to  observe 
that  "  it  was  as  broad  as  it  was  long,  because  an 
umpire,  in  dealing  with  compensation,  if  he  gives 
interest  on  the  money,  makes  the  compensation 
in  reference  to  that,"  and  there  was  more  said 
mnoh  to  the  same  effect.  It  is  now  said  that  all 
this  was  done  under  a  mistake,  because  the  House 
of  Lords  has  since  decided,  in  Bwllfa  and 
Merthyr  Dare  Steam  Collieries  v.  Pontypridd 
Waterworks  Company  (89  L.  T.  Rep.  280;  (1903) 
A.  G.  426),  that  when  the  working  of  mines 
nnder  a  railway  is  stopped  under  the  provinons  of 
the  Railways  Clauses  Act,  the  mines  are  not 
purchased  oy  the  railway  company,  but  remain 
vested  in  the  mine  o  wner,  though  he  is  prevented 
from  working  them,  and  that  the  money  which 
he  receives  is  compensation  for  damage  and  not 
purchase  money.  Now,  I  should  be  sorry  to  bind 
the  oompany  by  an  admission  of  oonnsel,  made  as 
it  was  in  this  case,  if  the  effect  was  to  oblige  the 
oompany  to  pay  money  which  in  no  wav  ootdd 
they  have  been  made  to  pay ;  but  I  think  that,, 
even  if  interest  could  not  be  given  directly  (which 
is  not  at  all  clesr),  it  is,  as  Mr.  Lawrence  said,  as 
broad  as  it  is  long,  and  it  could  be  given  in 
another  way.    The  House  of  Lords,  no  doubt,  has 
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laid  it  dowa  that  the  money  awarded  is  oompen- 
sation,  not  parchase  money ;  but  it  seems  to  me 
that  the  principle  of  Birch  v.  Joy  (ubt  tup.)  may 
apply  aJl  the  same.    Thoni^h  the  company  do  not 
parohase  the  minerals,  they  acquire    by    their 
notice  a  statntory  right  to  stop  the  working  of 
the  minerals,  and  to  have  the  natnral   support 
of  their  line  continued,  and  for  this  right  they  pay 
money  calculated  by  the  damage  estimated  to  be 
done.    Tfaey  enter  into  possession  of  that  stata- 
totT  riffbt   as   from    the    date  of  their    notice, 
and  if  tney  do  not  then  pay  their  compensation 
there  seems  no  reason  why  interest  should  not  be 
given,  according  to  the  principle  of  Birch  ▼.  Joy 
(ubi  tup.) ;  they  are  not  paymg  damages  for  a 
wrong,  on  which,  of  coarse,  interest  never  runs 
nntil  the  amount  of  the  damages  is  ascertained, 
but  they  are  paying  compensation  for  taking  from 
the  mine  owner  his  rigbt  to  work.    If  this  view  is 
correct,  interest  migbc  be  allowed  directly ;  but. 
anyhow,  it  appears  to  me  to  enter  into  the  calcu- 
lation ot  the  sum  to  be  awarded.    The  amount  of 
the  damage  to  the  mine  owner  by  depriving  him  of 
his  right  to  work  depends  on  the  time  when  he 
would  work  the  coal  if    not   prevented.       The 
arbitrator  has  to  form  his  estimate  as  to  this,  and, 
as  to  the  future  loss,  to  make  an  allowance  by  way  ' 
of  discount  for  the  difference  between  the  time 
when  the  profit  is  lost,  or  diminished,  as  the  case 
may  be,  and  the  time  when  the  compensation  is 
paid.    The  case  is  the  House  of  Liords  shows 
that,  when  the  assessment  takes  plaoe  after  some 
of  the  matters  which  have  to  be  estimated  have 
become  certainties,  the  arbitrator  should  act  on 
his  knowledge  of  what  has  happened,  and  not  on 
the  estimate  be  would  previously  have  made  when 
uncertain  as  to  what  would  happen.    He  would 
therefore,  I  think,  be  justified  in  calculating  his 
disoonnts  to  the  date  of  his  award,  and  not  back 
to  the  date  of  the  notice  not  to  work.   That  comes 
to  much  the  same  thing  as  taking  the  discounts 
back  to  the  notice  and  giving  interest  to  the  date 
of  the  award.     I  think,  therefore,  that,  whether 
the  form  of  the  award  is  right  or  not,  the  sub- 
stance of  it  would  have  been  within  the  jurisdio- 
diction  of  the  umpire,  aad  that  it  is  therefore  right 
to  bind  the  company  to  the  assent  which  clearly 
was  given  in  fact  to  the  award  being  made  in  the 
form  in  which  it  has  been  made.    I  think,  there- 
fore, that  the  claimant  is  entitled  to  the  interest 
awarded.  The  result  is  that  the  claimant  recovers 
27952.  in  addition  to  the  sum  ot  14,6542.,  which 
the  company  have  admitted  and  paid. 

The  Great  Western  Railway  Company  appealed, 
and  Richard  gave  notice  of  a  cross-appeal. 

C  A.  Crippt,  K.O.,  Ernest  Moon,  K.C.,  and 
Howard  Wright  for  the  appellants. — The  question 
which  is  raised  on  this  appeal  by  the  railway 
company  is  whether,  when  compensation  is  being 
assessed  in  a  case  where  an  owner  of  minerals 
is    prevented    from    working    them    under   the 

?Tovi8ion8  of  sect.  78  of  the  Railways  Clauses  Act 
845,  the  arbitrator  can  award  interest  from  the 
time  when  notice  not  to  work  was  given  by  the 
railway  company  upon  the  amount  of  compensa- 
tion which  be  awards.  There  are  two  subject- 
matters  of  compensation  in  cases  of  this  kind. 
Compensation  can  be  claimed  for  the  coal  which 
has  to  be  left  to  support  the  railway,  and  also  for 
any  expenses  or  losses  caused  by  interference 
with  the  working  of  other  coal  under  sect.  81  of 


the  Railways  Clauses  Act.  Now,  as  regards  both 
matters  of  compensation,  the  arbitrator  has  to 
consider  what  is  the  amount  of  damage  or  loss  to 
the  owner  of  the  minerals  as  at  the  time  when 
the  railway  company  by  giving  notice  acquires 
the  right  to  prevent  the  minerals  being  worked. 
The  railway  company  does  not  purchase  the 
minerals  at  all,  and  there  is  no  transfer  of  property 
as  between  the  owner  of  the  minerals  and  the 
railway  company.  All  that  is  done  is  that  the 
owner's  right  to  work  the  minerals  is  taken  away, 
and  he  is  entitled  to  compensation  for  that  inter- 
ference with  bis  right : 

dreat  Northern  Railway  Company  t.  Inland 
Revenue  Commiisionerf,  84  L.  T.  Bep.  183; 
(1901)  1  K.  B.  416. 
Therefore,  interest  cannot  be  payable  on  the 
amount  of  compensation  as  if  it  were  the  pur- 
chase money  for  land.  The  jurisdiction  of  the 
arbitrator  is  to  assess  the  damage  as  at  the  date 
of  the  railway  company's  notice  not  to  work ;  he 
cannot  deal  with  anything  after  that  date : 

Bwllfa     and    Merthyr    Dare    Steam     CoUieriet 
Limited  v.  Pontypridd    Watertoork*    Company, 
89  L.  T.  Rep.  280  ;  (1903)  A.  C.  426; 
Mercer    v.    Liverpool,    8t.     Helen's,    and    South 
Lancaehxre  Railway   Company,  88   L.  T.  Bap. 
374 ;  91  L.  T.  Bep.  605 ;  (1908)  1  K.  B.  652 ; 
(1904)  A.  C.  461. 
The  case  of  Fleteher  v.  Lancashire  and  Torhthire 
Bailway  Company  (1902)  1  Oh,  901)  was  relied  on 
for    the    respondent,    as    showing  that  interest 
could  be  given  upon  the  amount  of  compensBtion. 
That  case  was  decided  upon  a  special  Act,  which 
provided    that  the  minerals  there   in    question 
"  sfaiall  be   purchased  and  paid  for  by  the  com- 
pany."    That  being  so,    Buckley,   J.    held  that 
the  principle  laid  down  by  the  i^use  ot  Lords  in 
Birch  V.  Joy  (3  H.  L.  C.  565),   that    as  between 
vendor  and  purchaser  of  land  interest  was  pay- 
able on  the  purchase  money  from  the  date  when 
the  purchaser   got  the  benefit  of  the  property, 
was    applicable,  because  the   railway    company 
were    the  purchasers   of  the    minerals.     In   the 
present  case  there  was  no  purchase  and  sale  of  the 
coal,  the  case  being  under  the  Railways  Clauses 
Act.     The  compensation  payable  under  that  Act 
is  only  damages,  and  interest  cannot  be  given  in 
respect  of  unascertained  damages : 

Caledonian    Railvay    Company    v.      Carmichael, 
L.  Bep.  2  H.  L.  So.  56. 
Interest  cannot  be  given  as  damages  for  delay  in 
payment  of  the  compensation  : 

Londmi,  Chatham,  and  Dover  Railway  Company  v. 
South- haitem  Railway  Company,  69  L.  T.  Rep. 
637  ;  (1893)  A.  C.  429. 
The  case  of  Bhys  v.  Dare  Valley  Bailway  Company 
(L.  Rep.  19  Eq.  93)  was  a  case  under  the  Lands 
Clauses  Acts,  where  the  property  is  purchased, 
and  not  a  case  under  the  Railways  Clauses  Act. 

Abel  Thomas,  K.C.  and  8.  T.  Evan*,  K.C.  for 
the  respondent. — The  judgment  of  the  learned 
judge  was  right.  Although  it  may  ba  that,  under 
sect.  78,  there  is  no  purchase  and  sale  of  the 
minerals,  yet  what  is  done  has  precisely  the  same 
operation  as  if  there  were  a  purchase  and  sale, 
for  the  owner  cannot  in  any  way  get  or  use  the 
minerals.  The  equitable  doctrine,  npon  which 
interest  is  given  upon  purchase  money,  must  apply 
just  as  much  to  a  case  of  this  kind  whether  the 
sum  is  called  purchaae  money  or  not.    The  case 
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of  Fleieher  y.  Laneathire  and  Yorkthire  BaUwaiy 
Company  {ubi  tup.)  ia  a  clear  authority  that 
interest  can  be  given.  What  was  actually  done 
between  the  owner  and  railway  oompanv  in  that 
case  is  really  in  no  way  different  from  what  hap- 
pened in  the  present  case.  By  paying;  compen- 
sation the  railway  company  acquire  the  absolute 
right  to  prevent  anyone  else  touching  the  minerals 
or  doing  anything  with  them.  How  does  that  in 
principle  differ  from  a  purchase?  The  right 
which  a  railway  company  acquires  by  giving  notice 
under  sect.  78  has  just  the  same  effect  for  their 
purposes  as  the  purchase  of  land.  In  cases  of 
the  taking  of  land  under  the  Lands  Clauses  Acts, 
interest  is  payable  from  the  date  of  the  notice  to 
treat,  and  no  real  distinction  can  be  suggested 
between  that  case  and  the  case  where  the  railway 
company  takes  this  right  nf  property  from  the 
owner  of  minerals.  Further,  the  arbitrator  would 
have  jorisdiotion  to  give  some  compensation  by 
way  of  damages  for  the  long  delay  in  payment. 
He  might  include  that  in  the  amount  of  com- 

Sensation,  when  no  objection  could  be  made  to 
is  award;  and  it  cannot  make  any  difference 
that  he  awards  it  as  a  aeparate  sum.  The  railway 
company  have  the  benefit  of  the  minerals  from 
the  date  of  their  counter-notice,  and  the  owner 
is  kept  out  of  his  money,  upon  which  he  could  get 
intereat,  until  the  assessment  of  compensation. 
He  loses  that  interest  and  ought  to  receive  com- 
pensation for  that  loss. 

Moon,  K.G.  in  reply. — There  is  no  ground  for 
the  suggestion  that  the  railway  company  were 
responsible  for  the  delay  in  assessing  the  com- 
pensation. Mr.  Richard  could  have  proceeded  to 
arbitration  at  any  time  after  the  notice  was  given 
to  him  and  have  had  his  compensation  assessed. 
The  case  of  Fletcher  v.  Laneathire  and  Yorkthire 
Bailway  Company  (ubt  sup.)  was  wrongly 
decided,  and  ought  to  be  overruled.  That  case 
and  the  earlier  case  of  Bhy»  v.  Dare  Valley 
Bailveay  CoTnpany  {ubi  sup.)  are  contrary  to  the 
principle  of  the  decision  in  Caledonian  Railwa  y 
Company  v.  Carmiehael  {wbi  tup.). 

Collins,  M.B. — In  this  case  there  are  two 
appeals — un  appeal  and  a  croaa-appeal ;  and  the 
point  on  the  first  appeal,  which  is  that  of  the 
railway  company,  is  whether  the  arbitrator  in  this 
case  was  eatitled  to  allow  a  sum  for  interest,  in 
addition  to  a  sum  for  compensation  assessed 
under  the  provisions  of  sect.  78  and  the  following 
sections  of  the  Railways  Clauaea  Act.  Now,  I 
think  the  case,  although  it  has  been  very  elabo- 
rately and  very  ably  argued  before  ns,  is  suscep- 
tible of  a  comparatively  short  decision.  I  think 
that  the  point  as  to  intereat  is  really  concluded  by 
decisions  in  the  House  of  Lords.  The  point  is 
this :  The  mine  owner  in  this  case,  who  has  mines 
nnder  the  works  of  a  railway  company,  gave 
notice,  under  the  provisions  of  sect.  77  and  the 
following  aections  of  the  Railwaya  Clauses  Act 
1845,  indicating  that  he  was  about  to  work 
his  mines  in  the  neighbourhood  of  the  railway. 
That  let  in  the  right  of  the  railway  company  to 
give  a  cross-notice  which  would  have  the  effect 
of  staying  his  working  on  paying  him  compensa- 
tion for  the  injunction  which  would  thereby  be 
placed  on  him  debarring  him  from  further  work- 
ing the  minerals.  That  question,  as  I  have  said, 
ia  one  of  compensation,  and  it  seema'.to  me  to  be 
clearly  decided  that  the  arbitrator  on  such  a 


question  is  not  entitled  to  give  a  sam  for  interest 
in  addition  to  a  sum  for  compensation.  It  rests 
upon  the  principle  underlying  the  case  itself. 
The  case  itself  is  not  one  of  sale  and  purchase. 
It  is,  as  I  have  already  said,  a  claim  for  compen- 
sation ;  the  compensation  given  by  the  arbitrator 
under  the  statutory  provisions  measures  the  whole 
rights  of  the  parties.  I  will  turn  to  the  case  in 
the  House  of  Lords,  which  has  been  referred  to, 
which  raises  this  question.  It  is  the  case  of 
Caledonian  Railway  Company  v.  Carmiehael  (L. 
Rep.  2  H.  L.  Sc.  56).  This  is  the  headnote: 
"  Where  a  pecuniary  claim  has  been  left  by  the 
creditor  for  years  unascertained  and  unexamined, 
the  debtor  having  always  been  ready  and  willing 
to  meet  the  demand,  it  was  held  by  the  House, 
reversing  the  decision  below,  that  the  right  to 
intereat  on  the  principal  sum  did  not  commence 
until  after  the  debt  had  been  established,  and  the 

frecise  amount  settled.       Per  Lord  Westbury: 
nterest  can   be  demanded    only  in  virtue  of  a 
contract,  or  where  the  principal  money  has  been 
wrongfully  withheld."    Then  came  another  case, 
decided  in  1903,  also  by  the  House  of  Lords,  of 
BwUfa  and  Merlhyr  Dare   Steam    Collieriet  v. 
Pontypridd  Waierworkt  Company  (89  L.  T.  Rep. 
280;  (1903)  A.  C.  426).      The  headnote  of  that 
case  is  this  :  ,"  Owners  of  coal  minea  under  and 
near  waterworks  gave  the    undertakers   notice, 
under  sect  22  of  the  Waterworks  Clauses  Act 
1847,  that  they  intended  to  work  the  coal.    The 
undertakers  repliedby  a  connter-xiotioe  requiring 
the    mine  ownera    not    to    work,  and    atating 
their    willingneas    to   make    compensation.      In 
an  arbitration  under   the  Act  and  the    Lauds 
Clauses  Acta  to  assess  the  compensation,  the  mine 
ownera  gave  evidence  to  prove  that  coal  roae  in 
value  after  the  date  of  the  counter-notice.    Held, 
that  there  waa  no  purchaae  of  the  coal  or  transfer 
of  the  property  in  the  coal ;  that  the  inquiry  waa 
not  what  waa  the  value  of  the  coal  at  the  date  of 
the  counter-notice,  but  what  would  the  coal  ownera, 
if  they  had  not  been  prohibited,  have  made  out 
of  the  coal  during  the  time  it  would  have  taken 
them  to  get  it;  and  that  the  evidence  was  ad- 
missible."     Now,    taking    those    two    decisions 
together,  it  appears  that  the  real  matter  to  be 
determined  under  these  proceedings  is  not  what 
is  the  price  to  be  paid  as  upon  a  sile,  but  what  is 
the  sum  to  be  assessed  by  way  of  compensation, 
and  in  that  case  the  st^e  is  never  arrived  at 
where  there  is  a  contract,  express  or  implied,  to 
pay  interest ;  nor  is  there  the  only  other  alterna- 
tive— that  of   a    breach    of    duty  sounding    in 
damages,    which   lets  in  the   right   to  recover 
interest  in  the  nature  of  damages.     There  is 
simply  an  assessment  of  compensation,  and  at  no 
stage  in  the  discussion,  until  after  the  amount 
due  baa  been  ascertained,  can  the  implication  as 
to  intereat  arise.    Neither,  in  the  circumstances, 
is  there  any  foundation  for  any  claim  for  breach 
of   contract  in  not  paying   the  money  over  at 
a  reasonable  time.    If  any  such  question  could 
arise,  it  could  only  arise  after  the  amount  had 
been  ascertained  in  manner  provided  by  the  Aot 
of  Parliament.    That  does  not  embrace  the  obli- 
gation to  pay  interest  in  addition  to  eompenaa- 
tioD.    It  seems  to  me  that  those  abort  grounds 
are  enough  to  decide  this  case.    The  case  which 
was  relied  on  as  suggesting  a  contrary  view,  the 
oase  before  Buckley,  J.,  turned  upon  a  different 
Aot  of  Parliament,  which  involved  a  sale,  and 
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thereby,  of  ooarse,  involved  the  ascfrtaininf;  of 
the  price,  where  the  general  principle  of  obliga- 
tion to  pay  purchase  money  arises,  and  may 
involve  an  oblit^tiou  to  pay  interest.  That  is 
not  this  case.  For  reasons  which  I  have  pointed 
out  here,  it  tnma  on  the  decision  dealini^r  with  a 
precisely  similar  case — namely,  the  assessment  of 
compensation.  Then  it  has  also  in  it  the  element 
for  which  I  referred  to  the  case  of  the  Caiedonian 
BaUway  Company  v.  Carmichciel  (uhi  sup.)  as  an 
authority — ^namely,  the  absence  of  any  facts  from 
which,  as  Lord  Westbary  pats  it,  there  can  l>e 
an  implication  of  a  contract  to  pay  interest: 
"  Interest  can  be  demanded  only  in  virtue  of  a 
contract,  or  where  the  principal  money  has  been 
wrongfully  withheld."  Therefore,  in  my  opinion, 
the  appeal  on  the  first  point  sacceeds.  The 
ground  upon  which  Channell,  J.  came  to  the 
contrary  conclusion  was  one,  indeed,  that  was 
pressed  before  us  here,  but  which,  in  my  opinion, 
is  not  enoueh  to  justify  a  decision  in  favour  of 
the  respondents.  That  point  is  this,  that 
there  was  an  admission  before  the  arbitrator 
by  counsel  for  the  railway  company.  It 
appears  to  me  that,  putting  it  at  the  highest, 
the  court  is  not  bound  by  the  admissions  of 
counsel  on  points  of  law,  and  certainly  the  court 
is  not  bound,  unless  that  admission  has  had  such 
an  effect  on  the  conduct  of  the  case  as  to  make  it 
inequitable  to  adhere  to  it.  ^Nothing  of  that 
kind  seems  to  have  taken  place  in  this  case  ;  on 
the  contrary,  we  find  on  the  very  face  of  the  award 
itself  the  point  is  raised  for  our  decision.  The 
arbitrator  nas  himself  separated  the  sum  payable 
by  way  of  compensation  from  the  sum  payable 
by  way  of  interest,  and  therefore  it  seems  to  me 
quite  obvious  that  that  point  was  one  which  the 
arbitrator  deemed  open  for  decision  and  has  left 
for  us.  Therefore  I  do  not  think  we  should  be 
doing  right  if,  in  those  circumstances,  we  were  to 
consider  ourselves  bound  by  an  admission  of  law 
made  by  counsel  in  the  course  of  the  case.  I  do 
not  think  that  it  binds  us,  and  I  do  not  think 
there  is  any  ground,  legal  or  equitable,  which 
debars  us  from  deciding  on  the  point  raised  by 
the  arbitrator  on  the  face  of  the  award  according 
to  our  view  of  the  law.  In  my  view,  for  the 
reasons  I  have  given,  the  arbitrator  had  no  juris- 
diction to  award  interest  in  addition  to  compensa- 
tion, and  therefore  it  seems  to  me  that  the  first 
appeal  succeeds.  Now,  I  come  to  the  cross- appeal 
by  the  mine  owner,  and  that  point  is  raise*!  in  a 
paragraph  of  the  award.  Upon  that  point  I  have 
come  to  the  conclusion  that  the  judgment  of 
Channell,  J.  was  right.  Therefore  the  croaa- 
appeal  must  fail. 

OTIBUNO,  L.  J.— I  am  of  the  same  opinion  as 
regards  both  appeals,  and  I  have  very  little  to 
add.  On  the  original  appeal,  the  short  question 
is  whether  an  arbitrator  appointed  to  assess  the 
amount  of  compensation  which  is  payable  to  a 
mine  owner  under  sect.  78  and  sect.  81  of  the 
Railways  Glauses  Act  has  jurisdiction  to  award 
interest  eo  nomine  upon  the  sum  which  he  awards. 
Now,  the  main  contention  in  support  of  his 
jurisdiction  so  to  do  was  that  there  is  a  legal 
prindpk  established  by  the  decision  of  the  House 
of  Lords  in  Bireh  v.  Joy  (3  H.  L.  G.  565),  and 
applied  very  recently  by  Buckley,  J.  in  the  case 
of  Fletcher  v.  Lancashire  and  Yorkshire  Mailway 
Company  {ubi  sup.),  which  entitled  the  arbitrator 
to  award  interest.    On  that  point>  there  seems  to 


mM  to  be  a  short  answer  when  the  alleged 
principle  is  inquired  into.  The  case  of  Bireh  v. 
Joy  {ubi  sup.)  is  a  decision  of  the  House  of  Lords, 
aud,  of  coarse,  is  a  binding  decision,  but 
it  was  decided  with  reference  to  the  rights 
of  a  vendor  and  purchaser  of  real  estate 
under  an  ordinary  contract  for  sale  and 
purchase.  The  case  of  Fletcher  v.  Lancashire 
and  Yorkshire  Railiaay  Company  (ubi  8up.)wa8 
a  cdse  which  was  decided  by  Backley,  J.  upon  the 
terms  of  a  special  Act  of  Parliament,  not  upon 
the  Bailw^s  Clauses  Act  at  all,  and  in  that  case 
Buckley,  J.  came  to  the  conclusion  that  the 
relation  of  vendor  and  parohaser  existed,  and  he 
thereupon  applied  the  rule  which  had  been  laid 
down  in  the  House  of  Lords  in  the  case,  to  which 
I  have  already  referred,  of  Birch  v.  Joy  (ubi  sup.). 
Now,  the  answer  to  the  claim  founded  on  these 
cases  in  the  present  case  is  that  here  the  relation 
of  vendor  and  purchaser  does  not  exist.  That  has 
been  expressly  decided  in  two  cases,  both  of  which 
are  binding  on  this  court.  First  of  all,  in  the  case 
of  Qreat  Northern  Railtoay  Company  v.  Commis- 
sioners of  the  Inland  £sv«nite  (84  L.  T.  Bep.  183, 
(1901)  1  K.  B.  416),  a  decision  under  the  Stamp 
Aot.  which  involved  the  consideration  of  the  very 
clauses  with  which  we  have  to  deal  on  this 
appeal.  The  other  case  is  the  more  recent  case 
of  BieUfa  and  Merthyr  Dare  Steam  Collieries 
Limited  v.  Pontypridd  Waterworks  Company  ^ubi 
sup.),  which  was  not  a  decision  on  the  Kailways 
Glauses  Act,  but  was  a  decision  on  the  Watw- 
works  Clauses  Act,  which  contains,  however, 
sections  which  are  identical  with  those  with  which 
we  have  here  to  deal.  Now,  the  decision  of  the 
HoQse  of  Lords  there  was  that  proceedings 
under  the  clauses  there  dealt  with  did  not  estab- 
lish the  relation  of  vendor  and  purchaser  at  all. 
I  shall  read  only  a  few  sentences  from  what  was 
laid  down  by  the  noble  Lords  who  advised  the 
House  in  that  case.  The  Lord  Chancellor  says : 
"  It  was  not  a  purchase  of  the  coal,  nor  is  it 
analogous  to  a  purchase  of  the  coaL"  Lord 
Macnaghten  says  :  "  The  countei'-notioe  by  the 
undertakers,  following  a  notice  of  the  mine 
owners  under  sect.  22,  does  not  operate  to  make 
a  contract,  or  to  transfer  property.  It  is  not  even 
a  step  towards  a  contract  or  a  step  towards  expro- 
priation. The  undertakers  acquire  no  property  in 
the  minerals.  The  property  remains  where  it 
was.  The  mine  owner  is  prohibited  from  work- 
ing, and  the  undertakers  are  bound  to  make  full 
compensation.  That  is  all."  Therefore  it  seems 
to  me  that  that  ground,  which  is  really  the  funda- 
mental ground  of  the  argument,  fails.  There 
were  two  subsidiary  points  which  were  referred 
to.  First  of  all,  it  was  said  that  the  learned 
counsel  who  appeared  for  the  company  before  the 
arbitrator  made  an  admission  which  gave  juris- 
diction to  the  arbitrator  to  deal  with  the  case  in 
the  way  that  he  did ;  but  I  cannot  think  that  that 
admission  could  give  the  arbitrator  jurisdiction 
to  deal  with  the  case  in  a  way  which  is  not 
justified  by  the  principles  of  law  which  are  applic- 
able to  it.  It  was  also  suggested  that  in  this 
case  there  had  been  delay,  and  delay  attributable 
to  the  company.  Whether  that,  xi  established, 
would  raise  a  case  which  would  entitle  an  arbi- 
trator to  award  interest,  I  am  not  prepared  to  say 
at  this  moment.  I  will  only  say  that  it  seems  to 
me,  when  the  facts  are  looked  at,  they  do  not 
justify  the  awarding  of   interest  on  any  such 
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^roiincL  That  dlspoBes  of  the  appeal.  As  regards 
the  cross-appeal,  I  have  very  little  to  say.  I 
Agree  with  the  learned  jadge  who  decided  the  case 
on  both  points  which  he  decided.  That  being  so, 
the  cross-appeal  must  faiL 

Mathbw,  L.J. — I  am  of   the  same  opinion. 
"With  reference  to  the  question  of  the  right  to  pay- 
ment of  interest,  it  is  argued  that  the  connter- 
notice  which  was  served  in  this  case  created  the 
relation  of  vendor  and  purchaser  as  between  the 
collieiy  proprietor  and  the  railway  company.  Now, 
as  there  any  aathority  for  any  snch  contention  P 
The  connter-notice  is  merely  a  notice  that  the 
•company,  in  accordance  with  the  terms  of  the 
Act  of  Parliament,  are  willing   to  submit  the 
claim  of  the  colliery  owner  to  arbitration ;  and, 
«ntil  the  amount   has  been    ascertained,    it   is 
impossible  to  say  that  there  is  any  contract  in 
the  nature  of  a  contract  to  sell  and  buy.    Nobody 
'Oaa  predicate  at  the  time  when  the  counter-notice 
is  given  what  the  valne  of  the  interest  in  the 
xeaerved   coal  is  or  may  be.    That  has  to  be 
ascertained,    and    ascertained    in    the    ordinary 
oourse.    Then  it  is  said  snppose  there  is  delay  in 
Ascertaining  the  amount.     It  seems  to  me  the 
law  does  not  provide    for  any  such  case.    The 
'Colliery  owner  nas  ample  power  to  compel  the 
xailway  company  to  proceed  to  arbitration  as  soon 
AS  is  reasonable  and  as  soon    as  is  practically 
possible  ;  bat  if  there  be  any  dela^,  it  is  not,  as 
it  appears  to  me,  a  matter  which  is  provided  for 
in  we  enactments  with  reference  to  compensation. 
It  conld  not  be  aaid  here  that  the  company  had 
been  guilty  of  any  default.    It  must  be  assumed 
that  the  compensation  was  ascertained  here  in 
a  reasonable  time,  having  regard  to  the  difficulties 
in  the  case.    There  was  no  liability — nothing  in 
the  nature  of  a  debt — until  that  compensation  had 
been  so    ascertained.    From  that  time   forward 
the  interest  might  be  claimed,  but  from  no  earlier 
period.     Then  the  claimant  relied  very  much  on 
the  snpposed  admissions  of  counsel  for  the  railway 
oompany  in  the  matter  that  he  was  entitled  to 
interest.    When  we  come  to  look  closer  into  what 
occurred,  it  appears  to  me  that  it  would  be  moat 
zmreasonable  and  quite  unjust  that  a  court  of  l&w 
ahonld  be  bound  by  what  took  place  in  this  case. 
That  being  so,  we  ought  to  look  to  see  what  the 
law  is  without  reference  to  the  snpposed  estoppel 
of  the  oompany.    With  reference  to  the  question 
of  interest,  I  entirely  agree  that  the  appeal  must 
be  allowed.    With  reference  to  the  cross- appeal, 
I  will  not  repeat  what  has  been  already  said,  as  I 
agree  that  the  claimant  cannot  succeed. 

Appeal  aUowed.    Cross- appeal  dimitted. 
Solicitor  for  the  appellants,  B.  B.  Nelton. 
Solicitors  for  the  respondent,  Pontifew,  Hewitt, 
and  Fitt. 


Monday,  Oct.  24, 1904. 
<BefoTe  Lord  Halsbi7Bt,  L.C,  Stiblino  and 

Mathbw,  L.JJ.) 
Aldbich  v.  Bbitish  Gbiffik  Ghillbd  Iboit 

ADD  StBBL  COHPANT  LIMITED,  (a) 
appeal  FBOM  THB  KIKO'S  BEirCH  DITI8IOK. 

Praetiee — Seeurity  for  costs  of  ixeHon — Bond  of 

foreign  company — Order  LXV.,  r.  7. 

There  is  no  general  rule  thai  the  bond  of  a  foreign 

(•)  Beportad  by  E.  Uabsmi  Suth,  Eiq.,  Banliter«t-I«ir. 


company  cannot  be  accepted  as  security  for  the 
costs  of  an  action. 
AffbaIi  by  the  plaintifE  from  an  order  made  by 
Fhillimore,  J.  at  chambers. 

The  pltuntiS  was  a  subject  of  the  United  States 
of  America,  and  was  resident  in  America. 

The  action  was  brought  by  him  as  the  trustee 
in  bankruptcy  of  an  American  company. 

Under  these  circumstances  the  defendants 
obtained  an  order  that  he  should  give  security 
for  the  costs  of  the  action  to  the  amount  of  801. 

The  plaintLfE  offered  as  security  the  bond  of 
an  American  company  called  the  Fidelity  and 
Deposit  Company  of  Maryland. 

In  1901  this  company  had  opened  a  branch 
office  in  London,  and  had  transferred  a  sum  of 
53,675{.  New  Consols  to  three  trustees — namely. 
Lord  Bevelstoke,  Sir  Clinton  Edward  Dawkins, 
tmd  John  Pierpoint  Morgan,  jun.— to  be  held  by 
the  trustees  upon  the  trusts  declared  in  a  certain 
deed. 

By  this  deed  the  trust  fund  was  only  to  be 
invested  in  such  investments  as  were  authorised 
by  English  law  for  the  time  being  for  the  invest- 
ment of  trust  funds,  and  no  part  of  the  trust 
fund  was  to  be  paid  or  transferred  to  the  company 
or  its  assigns  until  it  had  been  proved  to  the 
reasonable  satisfaction  of  the  trustees  that  there 
was  no  guarantee  bond  issued  by  the  company 
in  the  United  Kingdom  outstanding  and  unpro- 
vided for,  and  in  the  meantime  the  trust  fund 
was  to  remain  subject  to  the  trusts  declared  by 
the  deed  for  the  benefit  of  the  holders  of  the 
guarantee  bonds  of  the  company.  It  was  also 
provided  by  the  deed  that,  in  the  event  of  the 
trustees  having  to  apply  any  of  the  trust  fund 
in  order  to  meet  guarantee  bonds,  the  company 
should  within  one  calendar  month  cause  to  be 
transferred  to  the  trustees  investments  approved 
by  them  similar  in  character  to  those  so  applied 
and  of  the  same  market  value. 

The  defendants  objected  to  this  security,  and 
the  master  at  chamMrs  was  of  opinion  that  a 
bond  given  by  a  foreign  company  could  not  be 
forced  upon  an  unwilling  party  as  a  seoorify  for 
costs. 

Phillimore,  J.,  upon  the  plaintiff's  appeal,  said 
that  he  was  of  opinion  that  the  company  in  ques- 
tion was  a  good,  sound  company,  having  valuable 
assets  in  the  hands  of  trustees  in  England,  to 
remove  which  out  of  the  jurisdiction  would  be  a 
breach  of  faith  with  its  clients,  and  would  possibly 
imply  a  breach  of  trust  by  the  trustees,  but  he 
thought  the  rule  of  practice  which  had  baen  laid 
down  by  the  masters  of  the  King's  Bench  Division 
ought  to  be  adhered  to,  and  he  therefore  dis- 
missed the  appeaL 
The  plaint^  appealed. 

J.  E.  Bankes,  K.O.  andIil«toe%n  Davies,  for  the 
plaintiff,  lef erred  to  an  unreported  case  of  Bs 
Goldfields  of  Venezuela. 

B.  J.  Neville  for  the  defendants. 

Lord  Halsbubt,  L.O. — The  matter  seems  to 
me  to  be  a  very  plain  one.  When  the  question  .of 
the  sufficiency  of  the  security  tendered  in  any  par- 
ticular case  comes  before  the  master,  the  point 
raised  in  this  case  would  no  doubt  be  material  to 
consider.  But  it  would  be  wrong  to  lay  it  down 
as  a  general  proposition  that  the  M>nd  of  a  foreign 
company  can  never  be  accepted  as  sufficient 
security.    Each  case  must  depend  on  its   own 
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particnlar  drorunBtaiioee.  In  the  present  case  the 
learned  jadge  at  chambers  thought  that  the 
eeonrity  offered  was  in  point  ol  fact  ample, 
bat  he  appears  to  have  acted  on  a  snpposed 
general  rnle  o{  practice  which  obliged  mm  to 
refuse  to  accept  nie  bond  of  a  foreign  company. 
There  is  no  such  general  role,  and  the  appeal 
mast  therefore  be  allowed. 

Stislino,  L.J. — I  am  of  the  same  opinion. 
There  is  no  such  general  rule  of  practice  as  is 
contraded  for  by  the  defendants.  The  matter 
has  within  my  own  knowledge  been  considered  at 
varions  times  by  jndges  of  the  Chancery  Division, 
and,  in  the  case  wbion  has  been  referred  to  by  the 
connsel  for  the  plaintiff,  it  came  before  the  Court 
of  Appeal.  The  case  had  come  before  Farwell,  J., 
who  had  decided  it  on  the  merits,  and  not  on  the 
aaanmption  of  the  existence  of  any  particnlar  rale. 
Williams,  L.J,  in  the  Court  of  Appeal  suggested 
that  the  judges  of  the  Chancery  DiTision  should 
consider  whether  any  genial  rule  of  prac- 
tice on  the  subject  oomd  be  arrived  at  and 
promulgated.  I  believe  that  the  judges  did  con- 
sider the  question,  but  could  not  arrive  at  any 
general  rule  on  the  luatter,  and  so  the  practice 
remained  as  it  was  before,  that  each  case  must  be 
decided  on  its  own  merits.  In  the  present  case 
the  learned  judge  at  chambers  seems  to  have 
decided  on  ute  assumption  of  the  existence  of 
some  general  rule  which  does  not  appear  to  me  to 
exist. 

Mi.THVw,  L.J. — I  agree. 

Appeal  alloieed. 

Solicitors  for  the  plaintiff,  Bennett  and  Ferru. 

Solicitors  for  the  defendants,  Radeliffe  and  Co. 


Friday,  Oct.  28, 1904. 

(Before  Coixinb,  M.B.,  Stibuho  and 
Mathew,  L.JJ.) 

MiLLABD  (app.)  V.  Balbt-with-Hbxthobpk 
IJbban  Distbict  Oouncil  (resp8.).(a) 

APFXAX  FBOM  THB  KIITO's  BBI7CH  DIYISIOIT. 

Iioeal  govzmmeni  —  Paving  expen»ei  —  Liability 
of  frontager — Change  of  oumerihip  of  premises 
— Oumer  at  date  of  completion  of  worJcs  not 
otoner  at  date  of  demand  —  Summary  pro- 
ceedings—Public  Health  Act  1875  (38  &  39  Vict, 
c  55).  M.  150,  257. 

Under  sect.  150  of  the  Public  Health  Act  1875  a 
local  authority  served  notices  upon  the  oumers  of 
premises  fronting  a  certain  street  requiring  them 
to  pave  and  make  up  the  street,  and,  upon  the 
notices  not  being  complied  with,  carried  out  the 
required  works,  and  apportioned  the  expenses 
on  the  frontagers. 

One  of  the  frontagers  upon  whom  the  notice  to 
pave  had  been  served  sold  his  premises  after  the 
works  had  been  completed  by  the  local  authority, 
but  before  notice  of  the  apportionment  of  the 
expenses  and  of  the  demand  for  the  apportioned 
sum  had  been  served  on  him  by  the  loccU  autho- 
rity. 

The  (oeoZ  attthoriiy  having  taken  summary  pro- 
ceedings against  him  to  recover  the  apportioned 
amount  : 

Held,  reversing  the  decision  of  the  Divisional  Court 
^       (90  L.  T.  Bep.  489),  that  the  frontager,  since  he 

(a)  BapofMd  hy  E.  Mamlit  Bhitb,  Biq.,  B«rrlater-M-L*ir.      , 


was  owner  of  the  premises  at  the  date  of  the 

completion  of  the  works,  was  liable  to  pay  the 

amount  apportioned  in  respect  of  the  premiies 

owned  by  him  at  that  date. 
Dicta  of  Cockbum,  C.J.  in  Beg.  v.  Swindon  New 

Town  Local  Board  (4   Q.  B.  Div.  305)  dii-x 

approved.  ( hot^^'V  h>h       ' 

Affbal  by  the  respondents,  the  Balby-with. 
Hezthorpe  Urban  District  Council,  from  a  ja^- 
ment  of  the  Divisional  Court  (Lord  Alverstone, 
C.J.,  Wills  and  Kennedy,  JJ.)  upon  a  case  stated 
by  justices  of  the  peace  for  the  West  Bidmg  of 
the  county  of  York. 

The  case  is  set  out  in  the  report  of  the  jndif- 
ment  of  the  Divisional  Court  (90  L.  T.  Bep.  489), 
the  facts  being  shortly  as  follows : — 

The  respondenta  were  the  urban  authority  of  a 
district  within  which  was  a  street  called  Can- 
Hill-road. 

On  the  8th  June  1899  thev  served  aotioes  under 
sect.  150  of  the  Public  Health  Act  1875  upon  tk» 
owners  of  premises  fronting  the  road  requiring 
them  to  pave  and  make  up  uie  road. 

The  appellant  was  at  that  time  the  owner  of 
certain  such  premises,  and  was  duly  served  witii 
the  notice. 

These  notices  were  not  complied  with  by  the 
frontagers,  and  the  respondents  thereupon  pro- 
ceeded to  carry  out  the  works  required  by  tiie 
notices  to  be  done. 

On  the  4th  Dec.  1901  the  works  were 
completed. 

On  the  20th  March  1902  the  appellant  entered 
into  a  contract  for  the  sale  of  his  premises  in 
Can-  Hill-road,  and  on  the  25th  AprU  following 
the  premises  were  duly  conveyed  oy  him  to  a 
brewery  company. 

On  the  24Ui  Nov.  1902  the  appellant  was  served 
with  a  formal  notice  in  writing  of  the  amoont  ap- 
portioned by  the  surveyor  of  the  respondents  as 
the  proportion  due  from  the  appellant  in  respect 
of  his  premises  of  the  expenses  incurred  by  the 
respondents  in  the  execution  of  the  works. 

On  the  20tb  May  1903  a  formal  demand  in 
writing  for  payment  of  the  sum  of  45Z.  lis.  7d. 
was  personaUy  served  on  the  appellant  in  aooord^ 
ance  with  the  provisions  of  sect  257  of  the  Pablie 
Health  Act  1875. 

The  appellant  ftuled  to  pay  this  sum,  or  any 
part  thereof,  and  the  respondents  took  summary 
proceedings  to  enforce  their  claim. 

The  justices  held  that  the  appellant  was  liable, 
and  made  an  order  against  him  for  payment,  but 
stated  a  case  for  the  opinion  of  the  court. 

The  Divisional  Court  (Lord  Alverstcme,  O.J., 
Wills  and  Kennedy,  JJ.)  said  that  if  the  matter 
were  res  integra  they  would  have  decided  tiiat 
the  appellant  was  liable ;  but,  oonsiderinf;  tliai^ 
they  were  bound  by  certain  dicta  of  Cockbum,  C  .J . 
in  Meg.  v.  Swindon  New  Town  Local  Board  (4 
(}.  B.  Div.  305),  they  reversed  the  decision  of  the 
justices,  but  gave  leave  to  appeal  (90  L.  T.  Bep. 
489). 

The  respondents  appealed. 

The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides  as  follows : 

Seat.  150.  When  any  gireet  witbin  uy  urban  diatriot 
(not  bfling  a  highway  repaiiable  by  the  iohabitaata  at 
large)  or  the  oairikge-way,  footway,  or  any  other  pait 
of  luoh  street  is  not  sewered,  levelled,  paved,  mataflad, 
fligged,  channelled,  and  made  good,  or  is  not  lighted  to 
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Um  utiaftMstian  ol  the  wcbtax  MrtborMy,  meh  aatkori^ 
may,  hj  notiee  mddnaaad  to  the  respeotrre  owii«x*  or 
ooonpieis  of  tha  premises  frontiiig,  sd joiniaf ,  or  sbntting 
on  snoh  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  or  channelled,  or  to 
be  lighted,  require  them  to  sewer,  level,  pave,  metal, 
flag,  channel,  or  make  good  or  to  provide  proper  means 
for  lighting  the  same  within  a  time  to  be  specified  in 
snch  notice.  .  .  .  Ifsneh  notice  is  not  complied  witt, 
the  urban  anthori^  maj,  if  they  think  fit,  ezeonte  the 
works  mentioned  or  referred  to  therein  ;  and  may  recover 
in  a  snnunary  manner  the  expenses  inoorrad  by  them  in 
so  doing  from  the  owners  in  default,  aocording  to  the 
frontage  of  their  respective  premises,  and  in  snch 
proportion  as  ia  settled  by  the  snrveyor  of  the  nrban 
anthority.    .    .    . 

Sect.  257.  Where  any  local  anthority  have  inonrred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  the  same  are  incurred 
is  made  liable  nnder  this  Act  or  by  any  agreement 
with  the  local  anthority,  such  ezpeniea  may  be  recovered, 
together  with  interest  at  a  laie  not  exceeding  five  pounds 
per  oentnm  per  annum,  from  the  date  of  service  of  a 
demand  for  the  same  till  payment  thereof,  from  any 
person  who  is  owner  of  such  premises  when  the  works 
are  completed  for  which  snch  expenses  have  been 
inonned,  and  until  recovery  of  auoh  expenses  and 
intereet  the  same  shall  be  a  charge  on  the  premises  in 
respect  of  which  they  were  incurred.  In  all  summary 
proceedings  by  a  local  anthority  for  the  recovery  of 
expenses  incurred  by  them  in  wo^  of  private  improve- 
ment, the  time  within  which  sueh  prooeedisga  may  be 
takvi  shall  be  reckoned  from  the  date  of  the  service  of 
notioe  of  demand.  Where  anch  expenaes  have  been 
aatUed  and  apportioiied  by  the  anrveyor  of  the  looal 
anthority  aa  payable  by  auch  owner,  anch  apportionment 
ahall  be  binding  and  oonduaive  on  auch  owner,  unleaa 
within  three  months  from  the  service  of  notice  on  him 
by  the  local  anthority  or  their  surveyor  of  the  amonnc 
settled  by  thesurveyor  tobe  due  from  such  owner,  he  ahall 
by  written  notice  dispute  the  same.  The  looal  authority 
may,  by  order,  deelaie  any  such  expenaes  to  be  payable 
by  annual  instalments  within  a  period  not  exceeding 
thirty  years,  with  interest  at  a  rate  not  exceeding  five 
pounds  per  centum  per  annum,  until  the  whole  amount 
is  paid ;  and  any  such  instalments  and  interest,  or  any 
part  thereof,  may  be  recovered  in  a  summary  manner 
from  the  own«r  or  occupier  for  the  time  being  of  such 
premises,  and  may  be  deducted  from  the  rent  of  such 
premises  in  the  same  proportions  as  are  allowed  in  the 
oase  of  private  improvement  ntaa  under  thia  Aet. 

Maemorran,  K.G.  (Seholefield  with  Iiiin)  for  the 
resxwndents. — The  appellant  ia  liable  to  pay  the 
snm  apportioned  by  the  anrreyor  because  he  was 
owner  of  the  premiaea  in  question  at  the  date  of 
the  completion  of  the  works.  The  exact  point  here 
was  not  actually  raised  in  the  case  by  which  the 
Divisional  Court  felt  themselvea  bound,  and  the 
words  of  Ciockbum,  C.J.  in  that  case  which  are 
relied  upon  by  the  appellant  are  therefore  only 
obiter : 

Seg.  T.  Bvoindon  Nsw  Town  Local  Board,  4  Q.  B. 
Div.  305 ;  reported  nom.  Einton  r.  Swindon 
Sew  Town  Local  Board,  40  h.  T.  Bep.  424. 

Moreover,  these  dicta  are  only  to  be  found  in  the 
rep<»i)  in  the  Law  Beports ;  they  are  not  in  the 
Law  Timbs  or  the  Law  Jowmal  reports  of  the 
case.  These  diota  were  referred  to  in  a  case  before 
North,  J.,  who  said  that  they  did  not  impress  him 
in  the  least,  and  that  the  section  of  the  Act  dearly 
said  that  tiie  owner  when  the  works  are  com- 
pleted is  liable : 

Jt«  BotttneorfK  and  Bichtr,  58  Ii.  T.  Bep.  796 ;  37 
Ch.  IMv.  535. 


That,  it  is  true,  was  a  case  of  vendor  and  pur- 
chaser, but  the  opinion  of  KTorth,  J.  hajs  been 
several  times  referred  to  with  approval  by  the 
Court  of  Appeal : 

Homny    Local    Board    v.    Monanih    Inveiimtnt 
Building    Society,    61    L.    %    Bep.    £67 ;    2i 
Q.  B.  Div.  1 ; 
Stock  r.  Mtalcin,  82  L.  T.  Bep.  248 ;  (1900)  1  Ch. 

683; 
Surteei  v.  Woodhouee,  88  L.  T.  Bep.  407;  (1908) 

1  K.  B.  396 ; 
Be  Alien  and  Driieoll's  Contract,  91  L.  T.  Bep. 
676 ;  (1904)  2  Ch.  227. 

Coming,  then,  to  the  words  of  the  Act,  I  sabmit 
that  sect.  257  dearly  says  that  payment  may  be 
recovered  "  from  any  person  who  is  the  owner  of 
such  premises  when  the  works  are  oompleted." 
It  is  said  that  only  "  the  owner  in  default "  who 
is  referred  to  in  sect.  150  is  liable,  and  that  until 
demand  for  payment  has  been  made  there  is  no 
default.  But  the  word  "  default "  as  there  used 
means  "default  in  executing  the  works,"  not 
"  default  in  payment  of  the  apportioned  sum.'' 
Moreover,  even  if  the  subsequent  owner  is  liable 
under  that  section,  his  liability  would  be  in  addi- 
tion to,  not  in  substitution  of,  the  liability  of  tho 
previous  owner  who  was  owner  "  when  the  works 
were  completed  "  within  sect.  257. 

Itrad  Davit  for  the  appellant. — I  submit  that 
Cockbnm,  C.J.  in  the  dicta  which  the  Divisional 
Court  relied  upon  laid  down  the  law  ooirectly. 
Even  if  this  court  should  be  inclined  to  disagree 
with  those  diota  it  ought  not  now  to  overrule 
them.  They  have  stood  for  twenty-five  years, 
often  dted,  but  never  overruled,  and  no  doubt,  in 
many  cases  that  have  not  oome  before  the  courts, 
have  been  acted  on  as  a  correct  statement  of  the 
law.  Under  such  drcumstances  as  these  it  would 
be  in  accordance  with  the  well-known  practice  of 
the  court  to  adopt  as  law  that  which  has  existed 
so  long : 

Palmar  v.  Johneon,  51  L.  T.  Bep.  211 ;  13  Q.  B. 
Div.  351 ; 

Foaltes  v.  Beer,  51  L.  T.  Bep.  833 ;  9  App.  Cas, 
605. 
The  opinion  of  Cockbnm,  C.J.  was  approved  by 
Pollock,  B. : 

Beg.  V.  Vestry  of  St  Marylabone,  58  L.  T.  Bap, 
180;  20  Q.  B.  Div.  415. 

The  case  of  Be  Beiteaworth  and  Sieheir  {ubi  tup.) 
was  a  question  between  vendor  and  pniuhasen 
In  Eomtey  Local  Board  v.  Monarch  inveatmeni 
Building  Boeiety  [ubi  tup.)  the  question  was  as  to 
the  effect  of  the  Statute  of  Limitations  with 
reference  to  a  charge  upon  the  premises.  Stock 
T.  Meakin  (w6t  sup.)  was  decided  upon  sect  13  of 
the  Private  Sti«et  Works  Act  1892.  Be  Alien 
and  DriseoU'i  Contract  {ubi  tup.)  carries  the  case 
no  further.  As  to  the  meaning  of  the  Fublio 
Health  Act  1875,  the  scheme  of  the  Act  is  to 
throw  the  burden  of  these  expenses  on  the  pro' 
perty  which  is  to  be  benefited — see  the  last  para- 
graph of  sect.  257.  The  principal  remedy  that 
the  local  anthority  has  is  a  charge  on  the  pro- 
perty. The  summary  proceedings  are  intended 
as  only  a  subsidiary  remedy,  and  are  intended  to 
be  used  only  against  a  person  who  is  owner 
while  the  charge  is  in  existence  and  vras  also 
ovmer  at  the  time  Of  the  completion  of  the  workst 
"  Default"  in  sect  150  means  default  in  payment 
of  what  is  due  from  him. 
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GOLLIHS,  MB.  —  This  is  an  appeal  from  a 
decision  of  the  Kio^s  Bencli  Division  which  has 
held  that  the  appelunt  Millard  is  not  liable  in 
respect  of  certain  expenses,  in  the  nature  of 
oaring  expenses,  which  nave  been  incurred  hj  the 
local  anthoiity,  who  hare  demanded  repayment 
from  him.  At  the  time  when  the  local  aautority 
gare  notice  to  the  frontagers  to  pave  a  certain 
road,  he  was  one  of  the  frontagers.  He  did  not 
carry  oat  the  worlrs  himself,  and  thereupon  the 
ordinary  proceedings  ensued  involving  the 
execution  of  the  works  by  the  local  antnority, 
the  apportionment  of  the  expenses  among  the 
fronti^gets,  and  the  demand  for  payment.  Up  to 
the  time  of  the  completion  of  the  works  the 
appellant  oontinoed  to  own  the  premises  in 
respect  uf  which  he  had  received  the  notice  to 
pave,  but  before  the  date  of  the  notice  of  the 
apportionment  and  of  the  demand  upon  him  to  pay 
the  amount  apportioned  on  his  premises  he  had 
ceased  to  be  the  owner.  Now,  upon  those  facts 
the  court  below  have  held,  contrary  to  their  own 
view,  but  in  deference  to  certain  observations  of 
Gookbnm,  G.J.  in  1879  in  the  case  of  Reg.  v. 
Bvnridon  Ifew  Town  Local  Board  (ubt  *up.),  that 
the  appellant  is  not  liable  to  pay  the  apportioned 
sum.  That  obUges  us  to  look  at  the  statute— viz., 
the  Public  He^th  Act  1875 — under  which  this 
obligation  is  imposed.  The  first  Reotion  to  be 
'Considered  is  sect.  ISO.  I  need  not  deal  with  the 
earlier  part  of  the  section,  but  I  will  read  the 
second  paragraph  beginning  with  "  If  such 
aotioe."  [His  Lordship  read  it.]  The  "default" 
of  the  owner  there  contemplated  is  a  default  in 
his  not  doing  something  which  he  has  been  ordered 
to  do.  If  he  fails  to  carry  out  the  works  as  he 
has  been  ordered,  the  local  authority  may  execute 
the  works  themselves,  and  then  they  are  enabled 
<o  recover  in  a  summary  manner  the  expenses 
incurred  by  them  from  the  "owner  in  default." 
Therefore,  taking  that  section  by  itself,  the  "  de- 
fault" of  the  frontager  which  is  thus  contem- 
plated is  preaamably  a  default  in  not  canying 
out  the  works  as  ue  has  been  ordered  to  do. 
Then  I  come  to  sect.  257,  which  introduces  a 
specific  provision  under  which  the  appellant  is 
Kable  if  he  is  liable  at  sJI.  [His  Lordship  read  it.] 
Now,  that  in  absolutely  unambiguous  language 
defines  the  person  who  is  liable  to  pay  the  appor- 
tioned sum.  The  sum  may  be  recovered  "  from 
any  person  who  is  the  owner  of  such  premises 
when  the  works  are  completed  for  which  such 
expenses  have  been  incuired."  In  the  present 
case  the  appellant  was  unauestionably  the  owner 
when  the  works  were  completed,  though  he  ceased 
to  be  the  owner  before  the  actual  demand  for 
the  apportioned  sum  was  made.  On  the  language 
of  sect  257  it  seems  to  me  that  there  is  no  doubt 
whatever  that  the  appellant  is  liable,  and  the 
only  suggestion  of  an  argument  against  this  view 
is  based  on  sect.  150.  It  is  said  that  the  "  de- 
fault "  there  mentioned  is  a  default  in  the  pay- 
ment of  money  when  demanded.  The  local  autho- 
rity ate  empowered  to  "recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default."  Whether 
fleet.  150  makes  the  appellant  in  the  present  case 
liable  or  not,  it  is  unnecessary  for  us  to  sav, 
because  the  language  of  sect.  257  is  perfectly 
clear  and  unambiguous  to  the  effect  tliat  the 
person  who  is  owner  at  the  time  that  the  works 
are  completed  is  liable  to  pay  the  apportioned 


sum.    Whether  or  not  any  other  person  is  alio 
liable  under  sect.  150  is  a  question  which  does  not 
now  arise,  and  it  is  not  necessary  for  us  now  to 
decide  it.     I  now  come  to  the  case  of  Beg.  v. 
Swindon  New   Town  Loeal  Board  (ubt  twa.),  on 
the  authority  of  which  the  court  below  thought 
themselves  bound  to  decide  in  favour  of  the 
appellant.    The  court  said  that  if  the  matter  had 
been  re«  Integra  thev  would  have  decided  the 
other  way,  but  they  felt  themselves  bound,  not  by 
the  decision  in  the  case  referred  to,  but  by  dicta 
of    Gockbum,  G.J.,  which   they  thought  really 
formed  the  ratio  decidendi  of  that  decision.    Tiia 
cardinal  distinction .  between  that  caae  and  the 
present  case  is  that  the  person  who  was  there 
sought  to  be  made  liable  was  a  person  who  had 
oeaMd  to  be  the  owner  of  the  premises  before  the 
works  were  completed.     It  is  absolutely  clear 
that  he  did  not  come  within  the  provisions  of 
sect.  257,  which  are  relied  upon  by   the  loot! 
authority  in  the  present  case.    In  the  case  cited 
Gookbnra,  G.J.  used    these   words:    "I  cannot 
think  it  was  ever  intended  by  the  Legislature 
that  when  the  owner  has  parted  with  his  property, 
and  somebody  else  is  in  possession  of  it.  and 
therefore  g<jtting  the  benefit  of  the  work  done, 
and  who  ought,   therefore,  to  pay  the  expenses 
inconed,  it  should  he  competent  for  the  local 
authority  to  follow  him  up  wherever  he  may  have 
gone,  and  hold  him  personally  liable.      I  think 
that  d^ect  is  remedied  by  sect.  257,  which  treats 
owners  upon  whom  notice  was  originally  served  and 
who  are  the  owners  at  the  time  the  work  is  com- 
pleted, and  the  expenses  demanded,  as  the  persons 
upon  whom  the  local  board  shall  bia  able  to  come 
for  the  expenses.    I  cannot  suppose  it  was  in- 
tended that  both  should  be  liable— the  owner 
wbo  made  default  originally  in  not  doing  the 
work,  and  the  owner  who  is  the  person  who  has 
become  the  owner  at  the  time  the  work  is  com- 
pleted.  'What  was  meant  was  this :  if  the  owner 
who  is  called  upon  to  do  the  work  and  who  makes 
default  in  doing  it  continues  the  owner  at  the 
time  the  work  is  executed  and  when  the  money 
laid  out  upon  it  is  demanded,  then  he  is  liable 
under  sect.  150,  but  if  in  the  meantime  he  has 
ceased  to  be  owner,  he  cannot  be  said  to  be 
the  owner  in  default  at  the  time  the  money  is 
demanded,  and  when  another  has  stepped  into 
his  shoes  and  become  the  owner."    As  has  been 
pointed  out  in  the  court  below,  that  is  a  dictum 
properly  so  called,  inasmuch  as  it  was  not  essential 
to  the  decision  of  the  case,  but  was  only  an 
opinion  that  a  person  would  not  be  liable  unless 
he  continued  to  be  owner,  not  merely  up  to  the 
time  of  the  completion  of  the  works  as  is  expressly 
enacted  in  the  statute,  but  up  to  the  time  of  the 
demand  of  the  apportioned  sum,  as  to  which  there 
is  no  provision  at  all  in  the  Act.    Therefore  it 
seems  to  me  that  we  are  not  bound  to  give  effect 
to  an  opinion  on  a  point  like  that  in  a  case  where 
the  facts  did  not  raise  the  point.    In  the  oaae 
before  us,  the  appellant  had  undoubtedly  not 
ceased  to  be  the  owner  of  the  premises  until  after 
the  crucial  date,  the  completion  of  the  works, 
and  therefore  he  is  liable  under  the  express  word* 
of  the  statute.    In  my  judgment,  tMrefore,  we 
must  give  effect  to  what  was  really  the  view  of 
the  court  below,  and,  for  the    reasons  I   have 
stated,  reverse  their  decision. 

Stisuno,  L.J. —  I  am  of  the  same  opini<m.  In 
this  case  Mr.  Millard  was  owner  of  the  property 
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at  the  time  when  the  works  in  respeot  of  which 
he  ia  sought  to  be  charged  were  completed,  and 
under  sect.  257  of  the  Public  Health  Act  1875,  if 
taken  alone,  it  is  quite  dear  that  he  is  liable.  It 
is  said,  however,  Utat  sect  150  must  be  read  along 
with  sect  257.  Sect.  150  provides  that  the  ex- 
penses may  be  recovered  in  a  summary  manner 
from  the  "owner  in  defanlt,"  and  it  is  argued 
that  in  order  to  make  Mr.  Millard  liable  he  mast 
not  only  be  owner  at  the  time  of  the  completion 
of  the  works,  but  also  he  must  be  "owner  in 
default"  Now,  what  is  the  "default"  which  is 
spoken  of  in  sect  150  ?  It  appears  to  me  that  it 
is  a  default  in  exeonting  the  works  wUch  the 
urban  authority  have  required  to  be  done.  The 
seotiim  providM  for  giving  notice  to  owners  of  land 
adjoining  hij^hways,  and  it  proceeds  to  say  that  if 
Booh  notice  is  not  complied  with,  the  urbui  autho- 
rity may,  if  they  think  fit,  execute  the  works 
mentioned  or  referred  to  thernn,  and  may  recover 
in  a  Bommaiy  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  owners  in  default — i.e., 
txom  the  owners  who  have  not  complied  with  the 
notices  served  npon  them.  If  that  m  the  meaning, 
Mr.  Millard  remains  liable  if  he  was  the  owner  of 
the  property  in  question  at  the  time  when  the 
notices  were  issued  by  the  urban  authority,  and 
on  whom  the  notice  was  served  with  which  he 
failed  to  comply.  Therefore,  if  we  look  at  the 
words  of  the  Act  alone,  it  seems  to  me  that  the 
liability  of  Mr.  Millard  is  made  out  and  I  have 
the  less  difficulty  in  coming  to  that  conclusion  as 
it  appears  to  me  that  it  was  arrived  at  by  every 
member  of  the  court  from  which  the  appeal  comes. 
The  learned  jadges  in  that  court  however,  thought 
that  they  were  constrained  to  give  effect  to  what 
was  laid  down  Irr  Cockbum,  O.J.  in  the  case  of 
Seg.  y.  Swindon  New  Toton  Local  Board  (u&t ««».), 
where  the  question  which  arose  and  was  deinded 
iras  a  difierent  one.  In  that  case  the  person  who 
was  sought  to  be  charged  was  the  person  who 
■was  owner  of  the  property  at  the  time  when  notice 
for  executing  the  works  was  served,  but  who  had 
ceased  to  be  the  owner  when  the  works  were  com. 
pleted.  He,  therefore,  did  not  come  at  all  within 
sect  257,  and  the  decdsion  does  not  form  a  pre- 
cedent  for  the  decision  in  the  present  case.  But 
it  is  said  that  one  of  the  grounds  of  decision  was 
the  principle  which,  according  to  the  report  of 
the  case  in  the  Law  Reports,  was  laid  down  by 
Cockbum,  G.J. — viz.,  that  the  person  who  is  to  he 
liable  under  sect.  257  is  the  person  who  was  both 
the  owner  on  whom  notice  was  originally  served 
and  also  the  owner  at  the  times  when  the  works 
were  completed  and  the  expenses  demanded. 
Unquestionably  Mr.  Millard  was  not  the  owner  at 
tiietime  tbeexpenses  were  demanded,  though  he  was 
owner  at  the  time  when  the  work  was  completed. 
Upon  that  I  observe,  as  has  hem  already  observed 
by  the  Master  of  the  Bolls,  that  no  question  arose 
in  that  case  whether  the  person  who  was  liable 
was  to  be  the  owner  at  the  time  when  the  expenses 
were  demanded.  That  is  not  to  be  found  in 
sect.  257,  and,  speakicg  for  myself,  I  am  unable 
to  see  how  that  limitation  can  be  arrived  at. 
Sect.  257  appears  to  me  to  be  perfectly  clear. 
Now,  we  are  not  asked  to  apply  the  decision  in 
B*g.  V.  Swindon  New  Town  Local  Board  {ubi  tup,), 
but  to  extend  it  to  a  new  case,  as  to  which  the 
Queen's  Bench  gave  no  decision.  If  we  were 
satisfied  that  the  reasoning  of  Cockbum,  C.J.  was 
right,  it  might  be  right  to  do  as  we  are  asked. 


But  as  we  are  not  satisfied,  and  the  court  below 

also  was  not  satisfied  that  t^e  reasoning  was  right, 

I  do  not  think  we  are  bound  to  give  effect  to  that 

observation  of  the  Lord  Chief  Justice.    I  agree, 

therefore,  that  the  appeal  ought  to  be  allowed. 

Mathiw,  L.J. — I  am  of  the  same  opinion.    I 

concur  in  what  has  been  said  by  my  Lord  and. 

my  brother  Stirling.  .        t    n      j 

'  "  Appeal  allowed. 

Solicitors  for  the  appeUant,  Hahe,  Tnutram, 
and  Co.,  for  A.  Muir  WiUon,  Sheffield. 

Solicitors  for  the  respondents,  Speeehly,  Mum- 
ford,  and  Craig,  for  Frank  Alien,  Doncastor. 


Thiwnday,  Nov.  3. 1904. 

(Before  Collins,  M.B.,  Stibliho  and 

Mathbw,  LJ'J.) 

ellinobit  and  co.  and  anothbb  v.  mutuai. 

Lifb  Insubancb  Company  of  Nbw  Yobk.  (a). 

APPKAL  FBOM  THE  KINO'S  BBNCH  DIVISION. 

Life  inewranoe — Policy— GomatrueUoi^—'WoHraMly 
not  to  commit  tuieide — Condifioii— Insurance 
for  heiiefU  of  creditor. 

The  aj)fl%ea/U<M  to  an  tnsuranes  company  for  a 
policy  of  MMttranee  upon  the  life  of  Oie  appli- 
cant, which  teas  agreed  by  him  to  be  the  baeie 
uTid  a  part  of  the  propoud  eontraet  of  inewranee, 
eoTitained  a  clause  by  which  the  applieani 
toarranted  and  agreed  that  he  would  not  com- 
mit suicide,  whether  eane  or  insane,  during  the 
period  of  one  year  from  the  date  of  the  eontraet. 
In  conetderation  of  thie  applieation,  which  woe 
made  a  part  of  the  contract,  a  policy  wot  ittued 
which  was  expressed  to  be  for  the  benefit  of  a 
creditor  of  the  applieani.  The  applicant  after- 
weards,  within  a  year  from  tne  date  of  the 
contract,  committed  suicide.  In  an  action  by 
Oie  creditor  against  the  insurance  company  to 
recover  the  amount  of  the  insurance  money  .- 

Held  (affirming  the  decision  ofBigham,  J.),  that 
the  agreement  by  the  appUeant  not  to  commit 
suicide  within  the  year  was  a  condition  of  the 
policy,  and  that  the  plaintiff  could  not  succeed 
in  the  action. 

Appeal  by  tiie  plaintiffs  from  the  judgment  of 

Bigham,  J.  at  the  trial  of  the  action  without  a 

The  action  was  brought  upon  a  policy  of  in- 
surance for  40002.  issued  by  the  defendant  com- 
pany npon  the  life  of  Max  Fimberg.  On  tho 
23rd  May  1902  Fimberg  signed  an  application  to 
the  defendant  company  for  a  policy  for  40002.  for 
five  years  on  his  own  life,  the  plaintiffs,  Ellingex 
and  Co.,  being  then  creditors  of  his. 

The  material  parts  of  the  application  were  as 
follows : 

This  appUoation  made  to  the  Matnsl  Life  Insnrance 
Company  ot  New  York  ii  the  basis  and  a  part  of  a 
proposed  oontraot  for  inanranoe,  snbjeot  to  the  oharter 
of  the  company.  I  hereby  a^ree  that  all  the  following 
statements  and  answer^  and  all  those  that  I  make  to  the 
company's  medical  examiner  in  oontinnation  of  this 
appUntion  are  by  me  warranted  to  be  true  and  are 
offered  to  the  company  as  a  consideration  of  the  contract 
which  I  hereby  agree  to  accept  and  which  shall  not  take 
effect  antil  the  first  premium  shall  have  been  paid 
during  my  continoanoe  in  gdod  health.  .  .  .  The 
foil  name  of    the  person  to  whom  the  insorance  is 

(a)  Beportad  by  E.  Hanlet  Smith,  Eaq.,  Burlster^kt-Law. 
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p«r*Uia  >■  ElUager  ud  Co.,  Muuheatur.  .  .  .  The 
inmirBbla  intenat  of  the  ekid  banafioiuy  in  t)>e  life 
propoeed  for  inaanuioe,  other  thui  that  of  family 
relationBhip,  la  to  oover  debt.  ...  I  hereby  wuiant 
«nd  apee  that  during  the  next  two  yeua  following  the 
date  ct  iaine  of  the  oontract  of  inamuoe  for  which 
ap^oation  ia  hereby  made,  I  will  not  travel  or  reeide 
in  any  part  of  the  torrid  zone  or  north  of  the  parallel 
of  60  degreea  nortii  latitude  in  the  Weatem  Hemiaphere 
or  north  of  the  parallel  of  70  degreea  north  latitude  in 
the  Eastern  Hemisphere,  and  will  not  engage  in  any  of 
the  following  extra  faazardona  ooonpatiaDa  or  employments 
"-retailing  intoxicating  liquors,  handling  elaotrio  wirea 
and  dynamos,  bleating,  mining,  anbmarine  laboor, 
•eronantio  aaoenaiona,  tibe  mannfaoture  of  highly  explo- 
ore  anbatanoea,  aerrioe  upon  any  railroad,  train,  or 
tzaok,  or  in  awitohing  or  in  oonpling  care,  or  on  any 
ateam  or  other  veaael,  nnleas  written  parmiaaion  ia 
«ipra>aly  gianted  by  the  company,  I  farther  warrant 
and  agree  that  I  will  not  engage  in  any  military  or  nayal 
aerrioe  in  time  of  war  daring  the  continaanoe  of  the 
aaid  contract  without  firat  obtaining  written  permiaaion 
from  the  company.  I  alao  warrant  and  agree  that  I 
wfll  not  commit  soioide,  whether  aane  or  inaane,  daring 
ibe  period  of  one  year  from  the  data  of  the  aaid 
<iontMct. 

On  the  24th  May  1902  the  policy  was  iasned, 
the  material  parts  of  which  were  as  follows : 

In  oonsideratian  of  the  i^pUoatiOB  for  this  polioy, 
wUoh  ia  hereby  made  a  part  of  tUa  eontraot,  the  Hntaal 
Ufa  Inauranoe  Company  of  New  York  promlaea  to  pay 
•i  ita  principal  agency  in  Qreat  Britain  onto  ElUnger 
and  Co.  tl  Manchester  .  .  .  creditors  of  Hax  Fim- 
barg  .  .  .  40001.  sterling  upon  acceptance  of  aatia- 
&abiiy  proof  of  the  death  (tf  the  aaid  Max  Firnberg, 
jnrarided  that  auoh  death  takea  place  within  the  term  of 
£Te  years  from  the  date  hereof.    .    .    . 

In  Feb.  1903,  while  the  policy  was  still  in  force, 
Max  Firnberg  committed  suicide  daring  tem- 
porary insanity. 

Upon  this  action  bein^  brought  to  recover 
40002.  nnder  the  policy,  Bigham,  J.  at  the  trial 
withont  a  jury  held  that  by  the  term  of  the 
policy  the  defendant  company's  liability  nnder  it 
was  exolnded  in  case  of  the  death  of  Max  Firnberg 
by  suicide  within  the  first  twelve  months,  and  he 
titerefoie  gave  judgment  for  the  defendants. 

The  case  ia  reported  90  L.  T.  Bep.  484 ;  (1904) 
1  K.  B.  832. 

The  plaintiffs  appealed. 

C.  A.  £M«8eII,K.G.  and  Cahabv  lot  the  plaintiffs. 
—There  is  no  principle  of  pnbllc  poller  upon 
whidi  a  life  assurance  is  void  by  the  suicide  of 
the  assured  while  in  a  state  of  insanity  : 

Home  V.  AngXo-AvxtnUiim  Inturanee  Company,  4 
L.  T.  Bep.  142. 

The  insurance  money  is  payable  nnder  the  policy 
in  the  event  of  the  death  of  Max  Firnberg.  That 
event  has  occurred,  and  prima  fade  therefore  the 
insurance  money  has  become  payable.  The  defen- 
dants themselves  prepared  the  form  of  policy,  and, 
to  say  the  least,  they  have  not  made  it  reasonably 
elear  that  the  policy  has  the  effect  which  they 
now  contend  for.  If  there  is  any  ambiguity  in  it, 
the  words  of  the  contract  must  be  taken  more 
strongly  against  those  who  prepared  it : 

Anderton  v.  Fittgerald,  4  H.  L.  C.  484,  at  p.  507. 
The  cause  of  death  here  ia  one  over  which  the 
plaintiffs  had  no  control.  As  far  as  they  are  con- 
cerned, it  is  a  case  of  accidental  death.  The 
heading  of  the  application,  that  it  is  to  be  the 
basis  and  a  part  of  the  proposed  contract,  does 


not  govern  the  promise  hj  Max  Fimb 
commit  suicide.  At  the  date  of  the  app 
he  had  no  other  than  an  honest  intentum  not  to 
commit  snicide,  and  his  statement  was  therefois 
true.  There  is  no  reported  case  in  which  a  polioy 
of  life  insarance  has  oeen  held  void  by  reason  of 
the  non-observance  of  a  promise  by  the  assured 
as  to  a  f  utnre  act  or  omission  except  where  the 
polioy  has  contained  an  express  oondition  that 
such  should  be  the  effect  of  non-observance  of 
the  promise.  The  present  polioy  is  distingniah- 
able  from  those  oases  in  which  a  policy  has  been 
held  to  be  conditional  upon  the  truth  of  a  state* 
ment  as  to  a  fact  in  existence  at  the  date  of  the 
policy.  There  is  a  difference  in  this  respect  be- 
tween policies  of  life  insurance  and  other  policies 
of  insurance.    See  Lord  Blaokbnm  in 

Thonuon  v.  Wtmu,  9  App.  Caa.  671,  at  684. 
In  the  court  below,  the  defendants  relied  strongly 
upon 

Barnard  v.  f  ab«r,  68  L.  T.  Bep.  179 ;  (1893)  1  Q.  B. 

340. 
But  that  oase  depended  upon  a  warranty  as  to  a 
statement  of  fact,  not  a  promise  infvturo.    They 
cited  also 

StniutU  tin  inntranee  Company  v.  ifaemorran 

and  Oo^  3  Dow.  255 ;  IS  B.  B.  67 ; 
Llanelly  BaiUoay  and  Dock  Company  v.  Ijondon 

and  North-Wtttem  RaHway  Company,  29  L.  T. 

Bep.  357 ;  L.  Bep.  8  Ch.  942 ; 
StontKatn  v.  Ocean  BaHteay  and  General  Accident 

Inturanee  Company,  57  L.  T.  Bep.  236  ;  19  Q.  B. 

DiT.  237 ; 
Hambrough  r.  ifuttial  Life  In<uranee  Company  V 

New  York,  72  L.  T.  Bep.  140. 

Haldane,  K.O.  and  Rowlatt,  for  the  defendants, 
were  not  called  upon. 

Collins,  M.II. — ^I  am  of  opinion  that  the 
judgment  of  Bij^faam,  J.  is  perfectly  correct.  In 
point  of  fact  I  might  merely  give  judgment  in  the 
very  terms  used  by  him,  and  but  for  the  argument 
that  has  been  addressed  to  ns,  I  should  content 
myself  with  doing  so.  But,  in  deference  to  that 
argument,  I  will  make  a  few  observations.  The 
pouoy  of  insnrance  is  npon  the  face  of  it  made 
"  npon  the  following  conditions  and  subject  to  the 
provisions,  re(|uirements,  and  benefits  stated  on 
the  back  of  this  polioy  which  are  hereby  referred 
to  and  made  part  hereof."  But  before  we  get  to 
the  polioy  itself,  I  must  refer  to  the  form  of 
apphoation,  which  is  of  material  importance  in 
this  oase.  The  form  is  headed :  "  This  appli- 
cation  made  to  the  Mutual  Life  Insurance  Com.i 
pany  of  New  York  is  the  basis  and  a  part  of  a 
proposed  contract  of  insurance."  Then  the  a^ppli- 
cant  says :  "  I  hereby  agree  that  all  the  following 
statements  and  answers  and  all  those  that  I  make 
to  the  company's  medical  examiner  in  continuation 
of  this  application  are  by  me  warranted  to  be 
true,  and  are  offered  to  the  company  as  a  oon< 
sideration  of  the  contract  which  I  hisreby  agree 
to  accept  and  which  shall  not  take  effect  ontil 
the  first  premium  shall  have  been  paid  during  my 
continuance  in  good  health  and  the  policy  sbiaU 
have  been  signed."  Those  two  things,  first, 
the  application  being  the  basis  and  a  part  of  tbe 
pnnxwed  contract,  and,  second,  the  statemoits 
and  answers  being  warranted  to  be  true  and  being 
offered  as  a  consideration  of  the  contract,  were 
emphasised  by  Lord  Esher,  M.B.  in  the  oase  that 
has  beoa  referred  to  of  Hambnmgh  r.  MutvuU  Itift 
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JnttM-onee  Conmany  of  N«w  York  {vbi  *up.).  Then, 
reading  on  in  the  application,  after  oertain  details 
we  oome  to  three  separate  warranties,  or  clanaes 
which  pniport  on  their  face  to  be  warranties,  the 
tiiird  of  which  is :  "I  also  warrant  and  agree  that 
I  will  not  commit  saioide,  whether  sane  or  insane, 
dnring  the  period  of  one  year  from  the  date  of  the 
aaid  contract"    That  warranty  is  by  the  term  of 
the  application  made,  with  the  other  things,  the 
Ijasis  and  a  part  of  the  proposed  contract.    Now, 
the  qaestion  is  whether  that,  which  pnrporta  on 
its  face  to  be  a  warranty,  has  the  effect  of  what 
is  commonly  called  a  warranty  in  these  contracts 
of  insurance.    In  snch  contracts  "warrant"  is 
the  nsnal  term  used,  and  by  a  "  warranty    in  a 
contract  of  insurance  is  meant  a  condition  that 
has  to  be  collected  from  the  context  and  the  other 
proTisions.    On  the  face  of  this  policy  it  seems 
to  me  that,  on  looking  at  the  stipulations  which 
I  have  just  read,  the  intention  was  that  them 
different  statements  and  stipulations  should  bo 
conditions  of   the  policy.     A  dictum  of  Lord 
Blackburn's  in  Thcmson  ▼.  Weema  {uhi  tup.)  has 
bem  referred  to  as  to  a  difference  between  a  policy 
of  life  insurance  and  other  policies  of  insurance, 
but,  whether  that  dictum  be  sound  or  not,  we  find 
here,  in  the  Tery  facts  and  statements  upon  the 
face  of  the  policy,  that  which  in  his  opinion  made 
the  rule  as   to  these  provisions  or    conditions 
applicable  to  the  case  of  a  life  policy.    Lord 
Kackbum's  words  (9  App.  Cas.,  at  p.  684)  are  as 
follows  :  "  In  policies  of  marine  insurance  I  think 
it  is  settled  by  authority  that  any  statement  of 
a  fact  bearing  upon  the  risk  introduced  into  the 
written  policy  is,  by  whatever  words  and  in  what- 
ever place,  to  be  construed  as  a  warranty,  and, 
prima  faeie,  at  least  that  the  compliance  with  that 
warranty  is  a  condition  precedent  to  the  attaching 
of  the  ruk.    I  think  that  on  the  balance  of  autho- 
rity the  general  principles  of  insorance  law  apply 
to  all  insurances,  whether  marine,  life,  or  fire: 
flee  per  Lord  Eldon,  L.C.  in  a  Scotch  appeal  on  a 
fire  insurance — {Newcaxtle  Fire  Irauranee  Com- 
pany T.  MaemMrran  and  Co.,  3  Dow.,  at  p.  262), 
No  question  arises  on  that  in  the  present  case, 
but  I  do  not  think  that  this  rule  as  to  the  con- 
atmotion  of  maf  ine  policies  is  also  applicable  to 
the  constmction  of  l^e  policies."    The  rule  tiiat 
Lord  Blackburn  was  then  referring  to  is  a  general 
rule  that  primSL  facia  any  provision  at  all  in 
a  policy  is  a  condition,  and  he  says  that  he  is  not 
prepared  to  say  that  that  role  applies  in  a  marked 
manner  to  life  policies ;  but  mark  how  he  goes 
on :  "  But  I  think  when  we  look  at  the  terms  of 
this  contract  and  see  that  it  is  expressly  said  in 
the  policy,  as  well  as  in  the  declaration  itself, 
that  tiie  dedaration  shall  be  the  basis  of  the 
poIiOT,  that  it  is  hardly  possible  to  avoid  the 
conclusion  that  the  truth  of  the  particulars  (which, 
I  think,  include  his  statement  that  he  was  of 
temperate  habits)  is  warranted."  Therefore,  if  you 
once  get  a  warranty  made  under  those  conditions, 
it  becomes  a  condition  of  the  policy.    All  that 
we  have  to  decide  here  is  whether  this  agreement 
which  is  described  as  a  warranty  in  the  context  in 
which  we  find  it  in  this  particular  contract  is  a 
condition  or  not.    Now  I  come  to  the  words  used 
by  Bowen,   L.J.  in  Barnard  v.  Faher  Uibi   sup.) 
which  have  been  criticised  by  Mr.  Cabnbe.    To 
me  they  seem  an  absolutely  clear  and  accurate 
statement  of  what  are  the  conditions  which  make 
Booh  a  statement  a  warranty.    He  said  this :  "  It 


is  therefore  a  term  of  this  policy  that  there  should 
be  this   promise" — there  can  be  no   doubt  that 
those  words  apply  also  to  the  case  now  before  ns 
— "  and  if  this  promise  is  one  which  goes  to  the 
root  of  the  whole  engagementand  transaction,  then 
it  becomes,  accordmg  to  the  ordinary  principles 
of  ordinary  law,  a  condition — either  a  condition 
precedent  or,  if  the  condition  is  one  which  cannot 
be  construed  as  a  condition  precedent  and  must  be 
a  condition  subsequent,  then  it  becomes  a  condition 
subsequent.    That  arises  from  the  materiality  of 
the  promise  which  is  assumed  to  be  made,  and  the 
makmg  of  which  is  to  be  a  term  of  the  engage- 
ment or  transaction  into  which  the  underwriter 
has  entered.    When  you  hare  got  as  far  as  that, 
it  is  dear  tiiat  it  is  the  term  as  regards  the  risk 
which  is  material.     A  term  as  regards  the  risk 
must  be  a  condition."    What  is  this  term  P    Is  it 
as  regards  the  risk  or  not  P     What  does  it  in 
effect  provide  for  ?    It  provides  that  the  company 
shall  not  be  at  the  particular  risk  of  his  com- 
mitting suicide  within  a  certain  time.    It  takes 
that  particular  risk  out  of  the  policy.    What  else 
can  it  be  meant  for  P     If  it  is  meant  for  that,  it 
clearly   fulfils    all   the    conditions    which    con- 
stitute    it     a    condition,    or,    as    it    is  g^er- 
ally     called,    a    warranty.     It    seems    to    me 
that  I  might  have    confined    mysdf  simply  to 
reading  what  Bigham,  J.  said  near  the  end  of 
his  jndgment  in  tkis  case :  "  What,  then,  did  the 
parties,  Fimberg  and   the   defendant  company, 
intend  when  they  inserted  the    warranty^  that 
Fimberg  should  not  commit  snicide P    I  wink  it- 
is  clear  that  they  intended  that  in  the  event  of 
suicide  the  company  should  not  be  liable  on  the 
policy.    It  does  not  matter  whether  the  clause 
is  called  a  warranty  or  not.      It   constitutes  a 
limitation  of    the   defendants'   liability.    Death 
within  five  years  is  the  event  upon  the  happening' 
of  which  the  defendants  are  to  pay,  but  death  by 
suimde  within  the  first  twelve  months  is  excluded. 
Apt  words  have  been  used  to  express  this  inten- 
tion, and  it  is,  I  think,  impossible  to  read  the 
clause  as  merely  giving  to  the  company  a  cross- 
claim  against  the    estate    of  the    deceased  for 
damages."    That  sums  up  the  whole  question  in 
language  which  I  cannot  improve  upon.    I  would 
only  add  one  word,  and  that  ia  ttus.     The  fact 
that  this  is  a  creditor's  policy  has  nothing  to  do 
with  the  rights  of  the  parties  to  the  action,  and 
therefore  I  say  no  more  about  it.    In  my  opinion 
the  appeal  fails. 

Stibliho,  L.J. — I  am  of  the  same  opinion,  and 
have  very  littie  to  add.  It  seems  to  me  that  the 
term  "  warranty,"  though  its  primaiy  legal  mean> 
ing  may  not  be  to  express  a  condition  of  liabUity 
occurring,  yet  is  very  frequently  used  in  that 
sense  and  may  be  so  used.  The  question  in  this  case 
is  whether  it  is  so  used  \a  this  poUoy.  Now,  in 
marine  policies  the  word  "  warrantjr "  is  oonstantiy 
to  be  found  used  in  connection  with  conditions. 
This  is  a  life  policy,  but  it  is  not  disputed  that,  in 
the  application  which  is  made  by  the  terms  of  the 
policy  the  basis  of  the  contract,  the  word  "  war- 
ranty "  is  used  with  reference  to  a  condition.  It 
is  not  disputed  that,  as  regards  the  statements  of 
fact  which  precede  the  warranty  upon  which  the 
present  question  arises,  their  truth  is  a'condition 
precedent  to  liability,  but  it  is  argued  that  that  is 
not  so  as  regards  the  point  under  consideration. 
It  seems  to  me  that  finding  the  word  in  the 
earlier  part  of  the  policy  used  in  such  a  position. 
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it  affords  gronnd  for  oonsidering  at  least  the 
poaaibility  that  it  may  be  80  need  in  the  sab- 
seqaent  part;  and  ae  the  word  is  ambignons, 
being  capable  of  being  aaed  in  one  sense  or  the 
other,  we  are  entitled,  in  considering  what  is  the 
true  meaning  to  be  given  to  it,  to  look  at  the  con- 
sequences that  may  resolt.  I  confess  that  it 
seems  to  me  imj^ossible  to  believe  that  bnsineas 
people,  dealing  with  a  matter  of  this  sort,  where 
an  inaarance  company  grants,  npon  the  applica- 
taon  of  a  debtor,  a  PohcT  for  payment  to  hi* 
raeditor,  meant  that  tnis  snonld  bis  treated  not  as 
a  condition,  bat  simply  as  giving  them  a  right  to 
claim  against  the  debtor,  or  rather  the  doctor's 
estate,  whatever  it  might  be,  while  they  them- 
selves were  compellea  to  ^av  the  debtor's 
creditor  in  folL  I  do  not  tlunk  that  that  is  a 
reasonable  view  of  the  policy.  I  agree  that  the 
appeal  should  be  dismissed. 

Mathbw,  L.  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  point  is  a  very  simple  one, 
notwithstanding  the  able  argument  that  has  been 
addressed  to  us  —  an  arsument  which,  as  it 
seems  to  me,  avoided  deafing  with  the  question 
what  was  meant  by  the  parties  to  the  jx>lioy.  I 
feel  no  doubt  that  deatn  by  suicide  is  a  peril 
excepted  from  this  insurance,  and  is  excepted  in 
dear  terms.  Some  little  obsorrity  is  created  by 
the  use  of  the  word  "  warranty,"  but  that  obscu* 
rity  is  not  enough  to  oonoeal  what  the  parties 
meant'.  When  we  look  at  the  language  used,  it 
appears  that  the  clause  as  to  suicide  is  the  baas 
and  a  part  of  the  contract  of  insnranre,  and  that 
clause  as  to  suicide  simply  says  that  if  within 
twelve  months  there  shul  be  a  loss  by  suicide, 
whether  sane  or  insane,  there  shall  be  no  claim 
upon  the  i>olioy.  It  is  clearlv  an  excepted  peril, 
and  there  is  an  end  of  the  whole  matter.  With 
reference  to  what  wak  said  about  the  remarks  of 
Lord  Blackburn  in  Thornton  v.  Weewu  (uhi  aun.), 
I  think  that  they  mean  that  there  is  thiu  differ- 
ence between  marine  and  life  policies — viz.,  that 
the  ordinary  course  with  reference  to  life  policies 
is  to  put  into  writing  the  true  conditions  upon 
which  the  policy  is  granted,  whereas,  in  the  case 
of  marine  policies,  the  {wlicy  usually  tells 
nothing,  and  the  risk  has  to  be  gathered  from 
parol  evidence  or  proof  of  the  circumstances 
under  which  it  was  made.  It  was  most  elabo- 
rately discussed  in  Oner's  famous  book  on  marine 
insurance.  The  risk  that  is  intended  to  be  covered 
by  a  policy  of  marine  insurance  is  to  be  gathered 
ttom.  the  circumstances  under  which  the  con- 
tract was  entered  into,  and  therefore  admits  of 
parol  evidence  and  other  considerations  not  ordi- 
narily applicable  to  a  life  policy.  I  agree  that  the 
appeal  must  be  dismUsed.       j^p^^^l  dismissed. 

Solicitor   for   the  plaintaffs,    O.  Trenam,    for 
Addieshaw,  Sons,  and  Co.,  Manchester. 
Solicitors  for  the  defendante,  Freihfields. 


Thurtdcty,  Nov.  3, 1904. 

(Before  Collins,  M.B.,  SxisLiNa  and 

ALA.THBW,  L.JJ.) 

B.  Babbxtt  and  Son  Likitbd  v.  Daviu.  (a) 

APFBAL  FBOK  IHB  KINO'b  BBNCH  DITIBIOV. 

statute  of  lAmitationt — Aeknowle^ment  of  debt 
— Conditional  mromiie  to  pay — Gonstruetion  of 
document — 21  Jae.  1,  «.  16. 

A  debtor  wrote  to  hit  creditor  a  letter  in  which  he 
said  he  too*  vnlling  to  sell  5230  shares  in  a 
certain  company  for  the  sum  of  8161.  4«.  6d.,  ani 
in  the  event  of  his  doing  so,  he  %eould  with  the 
money  pay  the  eaU  due  on  629  of  the  shares  ani 
the  balance  in  settlement  of  his  account  with 
the  oredUor,  amounting  at  the  Slst  Dee,  last  to 
5011. 14*.  6d. 

This  letter  was  written  before  the  expiration  o/ri» 
years  after  the  dd>t  too*  incurred. 

The  sale  of  shares  mentioned  in  the  letter  did  not 
take  place. 

Hdd  Ireversing  the  decision  of  PAtKtmore,  3., 
reported  90  L.  T.  Bep.  460),  that  the  letter  wo*  t 
not  in  itself  sufficient  to  take  the  ease  out  of  A» 
Btatute  of  Limitations. 

Apfbal  by  the  defendant  from  the  judgment  of 
Phillimore,  J.  at  the  trial  of  the  action  without  a 

The  action  was  brought  to  recover  vatmej  lent 
by  the  plaintiffs  to  the  defendant. 

The  defendant  pleaded  the  Stetute  of  Limita- 
tions (21  Jac.  1,  0. 16). 

On  the  11th  Feb.  1897  the  plaintiffs  lent  th» 
defendant  the  money  sought  to  be  reoovered  in 
this  action. 

On  the  13th  March  1901,  after  some  correspon- 
dence and  interviews,  the  defendant  wrote  to  the 
plaintiffs'  manag^g  director  the  following  letter  r 

Dear  Sir, — I  heg  to  oonfirm  our  ooDV«r«»tion  ot 
yesterday — viz.,  that  I  am  willtsgr  to  sell  tbe  SiS9 
sbareB  th»t  I  hold  in  the  Preston  Saviee  Ball  Bearing^ 
Compuiy  Limited  for  the  turn  of  8161.  4«.  6d.,  and,  is 
tiie  event  of  my  doing  so,  I  will  with  the  money  pay  thii 
10<.  call  doe  on  629  of  the  above  ahazes,  araonntinir  i» 
8141.  10<.,  and  the  balance  in  latUement  of  my  aooonnt 
with  fi.  Buiett  and  Son  Limited,  amonntuigr  at  tb» 
Slit  Deo.  last  to  5011.  14«.  6<2.— Yoors  faithfully, 
Fbeston  Davisb. 

On  the  27th  Jan.  1904  the  writ  in  the  present 
action  was  issued. 

At  the  trial  of  the  action  before  Phillimore,  J. 
no  evidence  was  offered  that  the  sale  referred  to 
in  the  defendant's  letter  had  token  place ;  but  the 
learned  judge  held  that  the  letter  contained  an 
acknowledgment  of  the  debt,  and  did  not  oontain 
a  distinct  stetement  by  the  defendant  that  he 
would  not  or  oojold  not  pay  the  debt  except  upon 
the  sale  of  shares  taking  place ;  and  he  tnerefore 
held  that  tbe  letter  was  sufficient  to  teke  the  case 
out  of  the  stetute,  and  accordingly  he  gave  judg- 
ment for  the  plaintiffs  (90  L.  T.  Itep.  460). 

The  defendant  appealed. 

Montague  Lush,  K.O.  (W.  8.  Shaw  with  him) 
for  the  defendant.— Mellish,  L.J.  has  laid  down 
clearly  that  to  t^e  a  case  out  of  the  stetute  there 
must  be  one  of  three  things : 

Be  River  Steamer  Company,  25  L.  T.  Sap.  319  ;  L. 
Bep.  6  Ch.  822. 
And  his  stetement  of  the  law  was  repeated  by  the 

(a)  Beported  b;  E.  Maklet  Suite,  Esq.,  Burliter-at-Leir. 
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Be  Hancock  :  Hascoce  «.  Fawbon. 


[Chas.  Dit. 


Master  of  the  Rolls  with  approTal  in  a  recent 
case: 

Ltuihgr  T.  Batiard,  20  Times  L.  Bep.  563. 
Phillimore,  J.  has,  however,  added  a  fourth  pos- 
sible case,  in  support  of  which  there  is  no 
authority  to  be  found.  This  letter  clearly  con- 
tains a  conditional  promise,  and  the  condition 
has  not  been  fulfilled.  It  is  impossible  to  imply 
from  an  expressly  conditional  promise  to  pay 
an  unconditional  promise  to  pay ;  but  that  is 
what  Fhillimoie,  J.  has  done.    He  referred  to 

Bvekmaiter  ▼.  £um<U,  4  L.  T.  Rep.  522 ;  10  C.  B. 
N.  S.  745. 

CompsUm  for  the  plaintiff. — In  lAiiher  r.  Hassard 
{■ubi  sup.)  the  letter  was  written  after  the  debt 
had  become  statute  baned.  In  the  present  case 
the  letter  was  written  before  the  expiration  of 
six  years  from  the  date  of  the  debt.  Therefore 
it  is  not  merely  a  conditional  promise  to  pay. 
To  make  it  conditional  there  must  be  somethinff 
showing  that  unless  the  mode  of  payment  offered 
is  accepted  there  will  be  no  pavment.  The  letter 
coiftains  a  clear  admission  that  the  debt  was 
owing.  It  is  an  appeal  for  further  time.  He 
referred  to 

Tanner  y.  Smart,  6  B.  A  C.  603  ; 

ComforlJi  Y.  BmMard,  5  H.  A  N.  18  ; 

Bidwell  T.  if  won,  2  H.  &  N.  306; 

Lee  T.  Wilmot,  14  L.  T.  Bep.  627  ;  L.  Bep.  1  Ex. 
364; 

Chasemore  ▼.  Turner,  33  L.  T.  Bep.  323 ;  L.  Bep.  10 
Q.  B.  500 : 

BTceet  r.  Lindsay,  36  L.  T.  Bep.  98  ;  2  Ex.  Div.  814 ; 

Gardner  t.  It'Mahon,  3  Q.  B.  561. 
Collins,  M.R. — I  think  that  this  appeal  must 
succeed.  On  the  face  of  this  letter  there  is  no 
onconditional  promise  to  pay  the  debt,  and  there  is 
clearly  a  promise  to  pay  upon  a  condition.  There 
is  therefore  nothing  to  take  the  case  out  of  the 
statute.  In  Se  Siver  Steamer  Company  {ttbi  tup.) 
Mellish,  L.J.  summed  up  the  law  on  this  point  in 
these  words :  "  There  must  he  one  of  these  three 
things  to  take  the  case  out  of  the  statute. 
Either  there  must  be  an  acknowledgment  of  the 
debt  from  which  a  promise  to  pay  is  to  be  im- 
plied; or,  secondly,  there  must  be  an  uncondi- 
tional promise  to  pay  the  debt ;  or,  thirdly,  there 
must  be  a  conditional  promise  to  pay  the  debt 
and  evidence  that  the  condition  has  been  per- 
formed." Phillimore,  J.  seems  to  have  framed  an 
addition  to  this  statement  of  the  law  saying  that  it 
is  not  covered  by  authority.  He  said  :  "  LasUy, 
there  may  be  a  case  where  there  is  a  general 
acknowledgment  of  the  debt  with  a  conditional 
promise  to  pay,  but  without  any  distinct  state- 
ment that  except  upon  the  performance  of  the 
condition  the  debtor  will  not  or  cannot  pay. 
That,  I  think,  is  this  case,  and  I  do  not  i^ink  that 
it  is  covered  by  authority."  It  seems  to  me  that 
we  have  here  no  absolute  unqualified  acknowledg- 
ment of  the  debt.  What  the  defendant  says  is 
that  he  will  apply  the  proceeds  of  a  certain  sale  to 
the  payment  of  a  certain  account  amounting  to 
5012.  14t.  6d.  Whether  he  recognised  that  sum 
as  one  which  was  payable  in  any  event,  or  whether 
that  sum  was  only  payable  if  it  was  realised  by  the 
sale  of  the  shares,  I  am  not  clear.  But  his  promise 
to  pay  is  clearly  expressed  to  be  a  conditional  one, 
and  the  condition  is  also  clearly  expressed.  In 
such  a  case  it  would  be  impossible  to  imply 
any  such  an  conditional  promise  to  pay  as  is 
suggested.    The  appeal  must  be  allowed. 


Stiblino,  L.  J.— The  law  is  liow  well  settied. 
An  acknowledgment  to  take  a  case  out  of  the' 
statute  must  be  such  that  a  promise  to  pay  can 
be  inferred  from  it  Here  we  find  a  promise  t» 
pay  only  in  the  event  of  a  certain  sale  of  shares 
takine  place.  The  condition  has  not  been  ful- 
filled, and  there  is  not  enough  to  take  the  case- 
out  of  the  statute. 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
promise  to  pay  is  a  conditional  one  of  a  most 
precise  k^^  Ji,pe«Z  a7Jo«si. 

Solicitors  for  the  pluntiffs,  Edmonde  and  Co, 
Solicitor  for  the  diefendant,  Alfred  Daviee. 


HIGH   COURT   OF  JUSTICE. 

OHAlTOEEr  DIVISION. 

Nov.  4  and  10,  1904. 

(Before  Kkkewich,  J.) 

Be  Hancock  ;  Hancock  v.  Fawson.  (a) 

Eltetion — Settlement  and  will — Election  againet 
leill — Valuation  of  eompenealion — Whether  a» 
at  the  date  of  the  tettatort  death  or  the  date  of 
election. 

Where  a  benefieiary  under  a  will  it  put  to  eleetion- 
helween  benefita  taken  under  the  will  and  an. 
ettate  to  which  he  it  oAtolutely  entitled  wider  a 
settlement  dated  previously  to  the  wiU,  and 
eleett  to  take  against  the  wul,  the  value  of  the- 
benelieiary'i  ettaie  for  the  purpose  of  estimating 
the  ammint  of  compensation  payable  to  the  dis- 
appointed devisee,  must,  as  a  rule,  be  estimated, 
at  at  the  date  of  such  beneficiary' t  eleetion,  not 
at  at  the  date  of  the  death  of  the  testator. 

Abjottbnsd  sukmons. 

Under  an  indenture  of  settlement  dated  th» 
8th  Aug.  1887,  the  testator,  Colonel  Mortimer 
Hancock,  was  entitied  as  tenant  for  life  to  the 
Hoxley  Court  Estate,  with  remainder,  in  default 
of  appointment  by  deed  or  will  to  his  son,  the 
defendant.  Captain  Mortimer  Fawson  Hancock; 
in  fee  simple. 

By  his  will,  dated  the  7th  July  1901,  the 
testator  appointed  the  defendant  Montague. 
Fawson  anohis  sons,  Mortimer  F.  Hancock  and 
the  plaintiff  Bouglas  Mortimer  Hancock,  executors 
and  trustees,  and,  after  making  certain  spedfio 
bequests,  devised  and  bequeathed  all  the  residue' 
of  the  real  and  personal  estate  of  or  to  which 
he  should  be  seized  or  entitied  respectively  at 
the  time  of  his  decease  to  his  trustees,  upon 
ti-ust,  at  their  diEcretion,  to  convert  the  same 
and  to  hold  the  proceeds  upon  trust,  after  pay-- 
ment  of  an  annuity  of  15002.  to  his  wife  for 
life,  as  to  the  residue  of  the  income  and  the 
capital  of  the  trust  fund  for  his  children  in  equal 
shares. 

Thefollowing  clause  is  contained  in  the  testator's 
will: 

I  leqneit  my  tnutees,  bat  witiiont  impoaing  soy 
legal  liability  on  them  so  to  do,  to  allocate  to  my  said 
son  Mortimer  P.  Hanoook,  as  part  of  his  share  in  my 
irnst  fnod,  my  estate  in  Hertfordshire  known  as  the- 
WiUian  Estate. 

{a)  Beported  by  W.  P.  Pais,  Esq.,  BanistarHit-lAW. 
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The  Willian  Estate  referred  to  in  the  testator's 
will  is  the  Rozley  Estate  before-mentioned- 

The  testator,  Mortimer  Hanoock,  died  on  the 
13th  July  1901,  and  his  will  was  duly  proved  ou 
the  17th  Aug.  1901. 

The  teatator  left  a  widow  and  three  children 
sarnTinj;^ — viz.,  Donglas  li.  Hancook,  Mortimer 
P.  Hanoock,  and  the  plaintifE,  Adelina  Ellerton 
Oreagh  Osborne. 

All  three  children  were  of  agre  at  the  date  of  the 
testator's  death,  and  none  of  uiem  were  married. 

By  asetUemeiit  dated  the  10th  Feb.  1902,  made 
on  the  marriage  of  Adelina  E.  C.  Hancook  and 
the  defenduit  Frank  Osborne  Creagh  Osborne, 
the  one-third  share  of  Adelina  E.  C.  Hancock 
in  tiie  testator's  residuary  real  and  i>ersonal 
estate,  with  certain  immaterial  exceptions,  was 
oonveyed  to  the  defendant  Montagne  Fawson,  the 
^ainuff  Donglas  M.  Hanoock,  and  the  plaintiff 
Edward  Stilwell  Freeland,  snbjeot  to  the  aannity 
to  the  testator's  widow,  upon  toast  for  the  benefit 
<^  Adelina  E.  G.  Osborne,  Frank  O.  C.  Osborne, 
and  th^  issne  as  therein  mentioned. 

The  defendant,  Joyoe  Creagh  Osborne,  was  the 
infant  child  of  Frank  O.  C.  Osborne  and  Adelina 
E.  0.  Osborne.  The  testator  died  possessed  of 
very  considerable  property  in  addition  to  the 
Bozley  Conrt  Estate. 

By  an  order  of  the  learned  judge  dated  the  26th 
Feb.  1902  [1901 H.  Xo.  3587]  the  court  declared  that 
the  defendant,  Mortimer  F.  Hanoock,  was  ^ut  to 
his  election  between  the  devise  and  bequest  in  his 
favour  under  the  will  of  the  testator  and  the 
Boxley  Court  Estate.  Captain  Mortimer  P. 
Hancock,  who  had  been  abroad  with  his  regiment, 
returned  on  the  30th  Jane  1903,  and  on  the  8th 
July  1903  gave  to  the  trustees  of  his  father's  will 
noboe  in  writing  of  his  election  to  take  the  Boxley 
Oonrt  Estate  under  the  powers  of  the  settlement 
of  1887  and  against  the  will.  There  was  some 
evidence  that  the  value  of  the  Boxley  Court 
Estete  was  33,8002.  at  the  date  of  testator's 
death,  and  36,0782.  on  the  8th  July  1903,  and  that 
it  was  increasing  in  value. 

In  these  circumstances  this  summons  asked  for 
the  determination  of  the  question  whether  the 
amount  of  compensation  to  be  made  by  Mortimer 
P.  Hanoock  in  respect  of  his  election  should  be 
ascertained  as  at  the  date  of  the  death  of  the 
teetetor  on  the  13th  July  1901.  or  as  on  the 
8tii  July  1903,  when  Mortimer  P.  Hancock  made 
hia  election. 

0.  S.  IVmwu  for  the  devisees  under  the  will 
other  than  Mortimer  P.  HsAcook. — ^The  value  of 
the  Boxley  Court  Estete  must  be  ascertained  as 
on  the  8th  July  1903,  when  Captein  Mortimer 
P.  Hanoock  gave  notice  of  his  election  to  taJce 
aoainst  his  father's  will.  The  principle  upon 
miioh  the  eqniteble  doctrine  of  election  proceeds 
ia  atoted  in  the  leading  case  of 

Btreatfield  y.  Strtatfield,  Cm.  tamp.  Tslb.    176, 
3rd  adit.  1793. 

Lord  Talbot,  L.C.  expresses  the  role  in  words  of 
tatority,  for  the  note  in  1  Swaost.,  at  p.  436,  and 
the  decree  at  p.  447,  show  that  the  time  to  ascer- 
tain the  value  is  the  time  when  the  election  is 
made.  Compensation  has  to  be  made  for  the 
disappointment  susteined  by  the  donee  under 
the  will ;  the  deprivation  is  not  ascerteined  until 
tiie  election  is  made,  and  the  value  must  be 
reckoned  then.    This  is  in  accordance  with  the 


form  of  order  made  by  Jeeael,  M.B.  in  Bogen  v. 
Jones  (L.  Bep.  3  Ch.  Div.  688),  which  is  to  be 
found  set  out  in  Seton,  Form  No.  8,  at  pp.  1590, 
1591,  6th  edit.  The  form  of  order  in  HoweUt  v. 
Jenkins  (9  L.  T.  Bep.  184  ;  1  De  G.  J.  &  S.  617), 
on  the  latter  page  of  Seton,  supports  the  same 
view.  The  inquiry  lays  strews  on  what  are  the 
values  of  the  respective  properties. 

C.  A.  Bennett,  for  Frank  O.  C.  Osborne  and 
the  infant  defendant,  adopted  the  last  argument. 

H.    H.    Cozene-Hardy   appeared    for  Captain 
Mortimer  P.  Hancock,  the  eldest  son  of  the  tes- 
tetor,  who  was  put  to  his  election  by  his  Lord- 
ship's order  of  the  25th  Feb.  1902,  and  contended 
that  the  value  of  the  Boxley  Court  Estete  shonld 
be  ascertained  as  at  the  death  of  the  testetor  on 
the  13th  July  1901.    The  form    of  order  taken 
from  the  case  of  DougUu  v.  Douglas  (25  L.  T.  Bep. 
530 ;  L.  Bep.  12  Eq.  617),  where  the  question  was 
whether  the  party  put  to  election  could  call  upon 
the  court  to  ascertain  the  value  of  the    Bubjects 
between  which  her  election  was  to  be  made,  shojrs 
that  the  value  of  the-  testetor's  heriteble  Scotch 
property  and  movables  in  England  was  directed  to 
be  ascertained  as  at  the  testetor's  death  (2  Set. 
pp.  1579, 1580, 6th  edit  (Form  No.  6).   In  Be  Lord 
Chesham;  Cavendish  v.  Daere  (54  L.  T.  Bep.  154 ; 
31  Ch.  Div.  466)  Chitty,  J.  is  reported  to  have 
said  in  a  case  in  which  election  was  attempted  to 
be  set  up :  "  The  equities  of  the  parties  must  be 
determined  according  to  the  state   of  oircnm- 
stances  as  they  existed  at  the  testetor's  death  " 
(at  54  L.  T.  Bep.  p.  157).    Gretton  v.   Hawmri 
(1  Swanst.  409,  at  p.  434)  supporto  the  view  that 
the  value  of  the  Boxley  Court  Estete  must  be 
ascertained  retrospectively  as  at  the  date  of  the 
testetor's  death.    The  text-books  do  not  appear 
to  deal  with  the  point ;  but  in  Ashbnmer's  Prin- 
ciples of   Equity,  at  p.  673,  it  is  steted    that 
"  where  a  will  raises  an  election,  the  righte  are 
fixed    when  the    succession  opens — i.e.,    at  the 
testetor's  death."    fle  also  roMrred  to  Rogers  v. 
Jones  {vbi  attp.). 

A.  R.  Kirby  for  Montague  Pawson,  tmstae 
under  testator  s  will. 

Timins  in  reply, — ^It  is  admitted  that  the  diotam 
of  Chitty,  J.,  cited  from  the  case  of  Lord  Chesham; 
Cavendish,  v.  Daere  (ubi  sup.),  appears  to  be 
against  the  view  for  which  we  contend;  bat 
that  was  a  oaee  of  unassignable  heirlooms. 

Cwr.  adv.  miU. 

Nov.  10. — Kbkbwich,  J. — ^Under  the  will  of 
the  testator,  who  died  on  the  13th  July  1901, 
the  defendant,  Mortimer  P.  Hanoock,  takes  a 
property  called  the  Boxley  Court  Estete  and 
other  benefits.  The  Boxley  Court  Estete  was 
already  his  own,  and  by  an  order  of  the  26th  Feb. 
1902  he  was  held  bound  to  elect  between  the 
devise  and  bequest  in  his  favour  under  the 
will  and  this  estete.  On  tiie  8th  July  1903  he 
gave  the  trustees  of  the  will  notice  of  his 
election  to  teke  the  estete  under  the  proviaionB 
of  a  setdement  which  was  his  title  to  it,  and 
against  the  will.  Thereupon  he  became  liable 
to  make  compensation  to  the  disappointed 
leeatees  to  the  extent  of  the  benefite  wnioh  he 
tekes  under  the  will,  and  it  has  to  be  ascer- 
tained what  they  have  lost.  A  question  has 
been  raised  and  it  is  submitted  by  the  summons, 
whether  the  amount  of  compensation  is  to  be 
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afwertained  at  the  date  of  the    death    of    the 
testator,  or  as  on  the  8th  July  1903,  when  election 
was  made.    Cases   of   election  and  consequent 
compensation  are  of  such  common  ocooirence  that 
one  18  startled  to  find  this  qnestion  treated  as 
nnsettled  at  the  present  day.     Beally  there  is  no 
donbt  about  it.    The  principle  on  which  the  rule 
of  the  court  is  founded  has  been  stated  again  and 
SAain  in  plain  language,  but  nowhere  more  clearly 
than  by  Lord  Tal^t,  L.C.  in  Streatfield  v.  Streat- 
field  (vhi    mp.).     "  When   a    man   takes    upon 
him  to  devise  what  he  had  no  power  over,  upon 
a  supposition  that   his  will  will  be  acquiesced 
under,  this   court   compels   the   devisee,  if   he 
will  take  advantage  of  the  will,  to  take  entirely, 
but    not   partially,   under  it,  as    was    done    in 
Nay's  and  Mordaunt'i  case  (2  Yern.  581),  there 
being  a  tacit  condition  annexed  to  all  devises 
at    this    nature,    that     the     devisee     do    not 
distarb  the  disposition  which  the  devisor  hath 
made "  (at  p.  182).    The  decree  in  that  case  is 
set  out  in  a  note  at  p.  447  of  Vol.  1  of  Swanston's 
Aeports,  and  study  of  that  decree  will  show  that 
it  was  intended  to  work  out  the  principle  thus 
stated  by  the  Lord  Chancellor.    It  is  also  stated, 
in  equally  clear  language,  by  Sir  T.  Flamer,  M.B., 
in  Gretton  v.  Ravoard  (1  Swanst  409):  "The only 
remaining  question  is,  on  what  terms  must  com- 
pensation be  made?      From   what    time  is  the 
«etate  at  Nine  iBlms  to  be  given  up  to  the  peti- 
tioner ?    The  election  is  retrospective ;  reverting 
to  the  time  of  the  will,  the  parties  electing  reject 
all  that  comes  under  it ;  consequently  they  have 
in  the  interval  enjoyed  the  property  of  another ; 
to  retain  the  past  rents  and  profits  which  they 
have  received  with  no  other  title  than  that  con- 
ferred by  the  will  would  be  to  claim  under  it; 
renouncing  the  will,  they  admit  that  they  have 
been  in  possession  of  an  estate  without    title. 
There  must  be  a  retrospective  account  of  rents 
and  profits,  and  an  account  of  sums  expended  for 
melioration  of  the  estate,  which  must  be  reim- 
bursed" (at  pp.  434-440.)    The  injustice  of  pro- 
ceeding on  any  other  basis  than  this  becomes 
obvious  when  one  reflects  that  it  often  happens 
(as  has  happened  here)  that,  after  the  liability  to 
elect  has  been  declared,  a  period  is  allowed  for 
oonsideration  and  determination  on  the  part  of  the 
person  affected  bv  such  liability,  so    that  the 
actual  election  is  neqnently  not  made  until  some 
time  after  the  testator's  death ;  and  according  to 
the  well-settled  rule  an  infant  bound  to  elect  is 
generally,    though    not    invariably,    allowed    to 
oedlaTe  election  within  six  months  after  attaining 
majority.    The  forms  in  2  Seton  (No.  6),  p.  1579, 
and  p.  1591  (No.  8),  proceed  on  these  lines,  and  if 
it  be  possible,  as  it  may  be,  to  find  orders  framed 
differently,  this  may  fairly  be  accounted  for  by 
anpposiag  that  there  were  peculiar  circumstances 
to  take  the  case  oat  of  the  general  rule.    The 
difficulty   of   valuing    property,  especially   real 
estate,  as  of  a  date  long  since  passed,  is  always 
oomndevable,  and  the  parties  concerned  might 
aeree,  and  the  court  itself  might  be  of  opinion, 
tuit  it  would  be  more  convenient  to  accept  a 
valuation  at  a  later  date.      The  question  sub- 
mitted   by    the    summons     must    therefore    be 
answered  by  declaring  that  the  amount  of  com- 
pensation   must  be  asoertuned  as  at  the  date 
of  tiie  testator's  death.    There  will  be  an  inquiry 
directed  as  to  the  value  of  the  Boxley  Court 
Estate  as  at  that  date. 


Solicitors  for  F.  O.  C.  Osborne  and  the  infant 
defendant,  DivMnd  and  Sons. 

Solicitors  for  all  other  parties,  NiehoUon, 
Patterson,  and  Freeland. 


July  5  and  6, 1904. 
(Before  Faewill,  J.) 

ShABFINOTON  «.  FULHAH  GVABDIANS.  (a) 

Public  authority — Ouardians — Time  for  bringing 
aetUm  or  proceedings — Liabilities  of  public 
authority  under  contract — Arbitration — Time 
fixed  for  payment — Public  Authorities  Protec- 
tion Act  1893  (56  *  57  Viet.  e.  61)— Poor  Law 
{Payment  of  Debts)  Act  1859  (22  &  23  Viet, 
c.  49),  88. 1,  3. 

Guardians  contracted  wUh  S.  to  convert  a  house 
into  a  suitable  residence  for  their  jtoor  Midren. 
The  contract  contained  an  arbitratum  eUiMse. 
The  guairdians  paid  8.  the  sum  agreed,  emd  8. 
made  a  further  claim  against  them  in  respect  of 
damage  sustained  by  him  through  their  default, 
and  the  claim  was  referred  to  arbitration.    The 
reference  took  place  more  than  a  year  after  the 
work  was  finished  and  the  original  sum  men- 
tioned in  the  contract  paid. 
The  guardians  at  the  arbitration  took  two  pre- 
liminary legal  dbjeetioru  (I)  that  the  claim  made 
by  8.  wa»  a  ctaim  arising  tn  respect  to  a  public 
duty  of  the  guardians,  and  that  proceedings  to 
enforce  such  elaim  shotdd  have  been  commenced 
wtthin    six   months'   time   under  the   Public 
Authorities  Protection  Act  1893 ;    (2)  that  the 
claim  of  8.  eovid  not,  tn  view  of  the  time  that 
had  elapsed,  be  legally  satisfied  under  the  Poor 
Law  {Payment  of  Debts)  Acts  1859,  it  being 
impossible  to  pay  the  same  within  the  half-year 
in  which  the  same  became  due,  or  within  three 
months  after  the  expiration  of  such  haU-year. 
An  action  was  by  agreement  brought  by  a.  against 
the  guardians    tn   the    Chancery   Division  to 
determine  these  points. 
Held,  (1)  that  the  duty  of  the  guardians  to  8.  was 
of  a  private  and  not  of  a  public  character,  and 
that  the  Public  Authorities  Protection  Act  1893 
had  no  appliccMon ;  (2)  that  the  sum  owing  to  8. 
in  respect  of  his  claim  did  not  become  due  within 
the  meaning  of  the  Poor  Law  {PaymerU   of 
Debts)  Ad  1859  until  the  same  had  been  fixed  by 
arbitration. 
Thb  guardians  of  the   poor  of   the  parish  of 
Fulham,  London,  entered  into  a  contract  with 
Thomas   (reorg^  Sharpington  in  respect  to  the 
conversion  of  a  house,  No.  9,  Farson's-^reen,  into 
a  suitable  residence  for  their  pauper  children. 

The  contract  was  contained  in  three  documents 
— conditions  of  contract,  conditions  and  specifica- 
tions of  work;  a  tender  by  Sharpington  dated 
the  20th  Sept  1899  ;  and  an  acceptance  by  guar- 
dians dated  the  20th  Dec.  1899. 

The  clauses  in  this  contract,  so  far  as  the  same 
are  here  relevant,  were  as  follows : 

The  contnwtor  ihall  at  his  own  ooaft  nuasote  with 
the  arohitaot  or  meaiaring  sorvejoi  at  laoh  timea  and 
in  Booh  maonar  as  the  aroUteot  ahall  direct  any  altered, 
omitted,  additional,  or  provisional  woiks,  and  aball 
add  or  dedoot,  as  the  oase  may  require,  to  or  from  the 
amount  of  the  oontiaot  the  veins  of  auoh  worki,  which 
vahM  shall  b«  ascertained  by  pricing  ont  the  extras  and 

(a)  Baportad  by  J.  Abthcb  Pbiob,  Esq.,  Baniater-Bt-Law. 
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omiaaioni  in  aoootduuM  with  the  prioes  oontaiaed  in 
•n  naiealed  oop7  of  the  billa  of  qnantitiea  wbioh  Bbmll 
be  depodted  by  the  oontzaator  with  the  arohitect  prior 
to  the  ligniiig  of  the  oontmot.  Tfaeie  billa  most  be 
folly  and  properly  prioed  oat  by  the  oontraotor,  and 
aftw  examination  by  the  arehiteot  or  maaanringr  snr- 
veyor  they  aball  be  lealed  np,  and  only  opened  for 
•djnatment  of  the  extra  or  omitted  worka,  or  for  the 
pupoM  explained  in  daoae  8  of  theae  oonditioni. 

Where  the  prices  in  the  aaid  billa  of  qnantities  ahall 
not  Vfpyy,  the  ardhiteet  or  meaanrinf  inrreyor  ahall 
eaUmato  the  Talne  of  the  work  in  anoh  manner  as  he 
shall  think  jnat  and  fair,  but  the  oootzaotor  shall  not 
olaim  payment  for  any  extra  works  nnleaa  upon  the 
prodnetion  of  a  written  order  or  drawing  iigned  by  the 
aidbiteot,  and  nnleaa  weekly  Tonohera  for  extra  woiki 
oonaideied  by  the  aiohiteot  inc^)able  of  meaanrement 
be  deUreied  to  the  aiefaitact  not  later  than  the  Wednes- 
day following  the  week  in  wUoh  anoh  extra  worka  ahall 
hare  been  ezeonted. 

Frorided  alao,  that  if  the  oontraotor  or  hia  repre- 
aeotatiTe  ahall  from  any  oanse  whatever  not  attend  the 
i^pointment  made  by  the  arohiteot  or  meaanring  anr- 
▼eyor  for  meaanring  aa  aforeaaid,  the  arohitsot  or 
maaanting  aurreyor  shall  be  at  liberty  to  proceed  alone 
with  cneh  meaaniementa,  and  the  contractor  ahall  be 
bound  by  the  reanlt  thereof. 

It  it  ahonld  be  decided  to  omit  any  of  the  worka 
deaoribed  in  the  contract,  or  to  erect  the  baildings 
acoordiog  to  a  different  plan,  or  to  erect  additional 
bnildinga,  or  to  change  the  podtiona  of  the  sites  of  any 
of  them,  no  extra  charge  ahall  be  made  beyond  that 
provided  for  by  the  foregoiag  olanae. 

The  contractor  shall  complete  the  works  and  leave  the 
whole  dean  and  perfect  and  fit  for  occnpation  within 
five  caleodar  months  of  the  architect's  order  to  oom- 
mence  the  warka,'.nnder  a  penally  of  21.  per  diem  for 
each  and  every  da^  beyond  that  period  dnring  which  the 
works  or  sny  part  thereof  ahall  remain  nnfinished.  Pro- 
vided always  that  if  the  contractor  shall  in  the  o  pinion 
of  the  arohitect  have  been  prevented  by  a  general  strike 
in  the  building  trade,  inclement  weather,  alterationf, 
or  other  oanies  not  under  the  control  of  the  contractor, 
then  the  architect  shall  npon  the  appli<iation  of  the  con- 
tractor in  writing  within  one  weak  after  each  each 
oooasion  on  which  any  snob  prevention  or  delay  haa 
occnrred  allow  (at  his  discretion)  snoh  farther  time  as 
he  shall  consider  reasonable,  but  in  addition  to  the 
above  penalty  it  is  to  be  nnderstood  that  the  clerk  of 
works'  aalary  at  three  gnineas  per  week  is  to  be  deducted 
for  each  and  every  week  during  which  the  completion  of 
the  works  is  delayed  beyond  the  stipulated  period  of  five 
months.  The  above  atipulated  penaltlea  may  be  deducted 
from  any  money  s  due  to  the  contractor  under  the  oantraot 
at  recovered  by  the  guardians  or  his  suieties  by  action 
at  law  or  otherwise. 

Payments  in  respect  of  the  works  contracted  for  will 
be  made  only  on  the  architect's  certifloatea  and  in  the 
following  manner- — that  ia  to  aay,  at  the  rate  of 
75  per  cent,  on  the  arohitect'a  eatimate  of  the  net 
amount  of  work  exeoated  and  20  per  oent.  additional 
wheo  the  whole  worka  ahall  be  certified  by  the  archi- 
tect to  have  been  completed,  bnt  it  ia  to  be  clearly 
underatood  that  no  certificate  whatever  given  by  the 
arohiteot  prior  to  bis  final  certifloate  is  to  be  considered 
aa  certifying  that  any  part  of  the  work  has  been  pro- 
perly executed,  and  the  final  certificate  must  only  be 
taken  to  certify  that  the  work  haa  been  executed  to  the 
best  belief  of  the  arohiteot  in  a  proper  manner.  The 
remaining  5  per  oent.  will  be  paid  on  the  expiration  of 
twelve  calendar  months  from  the  date  of  snoh  comple- 
tion, provided  the  architect  ahall  certifiy  that  the  works 
contracted  for  are  to  the  beat  of  his  belief  in  proper 
repair,  and  no  claims  shall  have  been  made  against  the 
guardians  or  the  oontraotor  for  damages,  compensations, 
or  otherwise  in  relation  to  the  works  or  the  execution 
thereof.    The  arohiteot  shall  not  be  bound  to  give  Cer- 


tificates (other  than  the  final  certificate)  for  smss  of  less 
than  ^500. 

If  any  dispnta,  question,  diffeaence,  at  caotrarsny 
shall  arise  between  the  parties  to  the  ooottaot  other 
than  qneatioos  respecting  the  quality  of  the  materials  or 
labour,  or  aa  to  paymenta  to  be  made  aa  the  work  pro- 
gresaea,  or  aa  to  the  mattcra  provided  Jot  by  clauses  3- 
and  16  (all  of  which  are  to  be  left  to  the  aole  disontioo 
of  the  said  aicbiteet),  then  and  in  every  or  any  sugh 
case  the  matter  or  difference  shall  be  and  ia  hereby 
referred  to  acme  peraon  to  be  q>pointed  by  the  presidaat 
of  the  Boyal  Institnte  of  Britiah  Arobitacta  for  the  time 
being,  and  it  ahall  be  and  ia  hereby  agreed  that 
this  reference  ahall  be  made  a  mie  of  Her  Hajeaty's 
High  Court  of  Juatice,  and  that  the  arbitration  shsll  be 
conducted  in  all  respects  according  to  the  proviaions  aa 
to  arbitration  contained  in  the  Arbitration  Act  1889,  and 
ah^  have  all  the  inoidenta  and  oonaeqaenoes  of  an 
arbitration  wider  that  Act. 

Sbaipington  commenced  the  works  on  tho 
12th  Feb.  1900,  and  completed  them  on  the 
12th  March  1901.  Properly  speaking,  they  ahonld 
have  been  finished  on  the  12ch  June  19uO.  Tbft 
work  when  completed  was  also  anbatantially 
different  from  the  work  directed  in  the  contraot 

Aooordins  to  Sharpington,  tha  work  was  delayed 
and  alteredowiog  to  the  acts  and  default  of  tha 
guardians,  and  owing  to  snoh  defatilt  and  delay 
considerable  extra  expenses  were  incurred. 

When  completed,  the  works  were  approved  by 
the  architect  to  the  gaardians. 

Aooordinff  to  the  contraot,  Sharpington  was 
entitled  to  be  paid  5751Z.  15i.,  and  this  was  paid 
to  him  by  the  guardians  in  Sept.  1901. 

Sharpington  subsequently  delivered  full  par- 
ticulars of  his  olaim  in  respect  of  the  extra  costs 
incurred  by  him,  the  total  of  which  amounted  to 
1357L  19<. 

On  the  25th  Nov.  1902  the  matter  was  referred 
to  arbitration,  and  in  March  1903  the  parties  came 
before  the  arbitrator,  when  the  guardians  raised 
the  preliminary  objection  that  no  portion  of 
Sharpington's  claim  could  as  a  matter  of  law  be 
recovered  by  him. 

It  was  accordingly  agreed  between  the  parties 
that  an  action  should  be  brought  with  a  view  of 
determining  this  point. 

Sharpington  accordingly  issued  a  writ  against 
the  gttudians,  and  claimed  that  he  was  entitled, 
to  recover  from  them  under  the  contract  such  aa 
amount  as  the  arbitrator  should  award  in  respect 
to  his  claim. 

Pars.  7  and  8  of  the  defence,  in  which  the  pointa 
argued  at  the  hearing  of  the  action  were  raised, 
were  as  follows : 

(7)  If  any  debt,  claim,  or  demand  was  lawfolly 
incurred  by  or  beoame  due  from  the  defendanta  to  the 
plaintiff  in  ret peot  of  the  plaintiff's  said  claims  (which  ia 
denied),  the  earns  waa  incurred  or  became  dae  on  or 
before  the  3rd  Hay  1901,  the  date  of  the  completion  of 
the  said  oontraot,  and  waa  not  paid  within  the  half-year 
in  which  the  same  was  incurred  or  became  dae,  nor 
within  three  months  alter  the  expiration  of  snoh  half- 
year,  the  commencement  of  soch  half-year  being 
reckoned  from  the  30th  day  of  March  1901,  the  time 
when  the  last  half-year's  account  waa  or  ought  to  have 
been  closed  acoording  to  the  order  dated  the  14th  day 
of  January  1867  of  the  Poor  Iaw  Board,  and  the  same 
cuinot  now  be  paid  by  the  defendants  under  an  Aot  to 
provide  for  the  payment  of  debts  by  boards  of  gnardians 
&o.  (22  &  23  Vict.  0.  49). 

(8)  The  plsiotiff  did  not  commence  prooeedinga 
within  six  months  next  after  the  acta,  negligence,  or 
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<lefaalt  now  oomplained  of,  nor  within  six  months  next 
«ftar  the  oeuing  thereof,  and  the  detendanta  snbmit 
that  the  preient  action  will  not  lie  under  the  Pablio 
Anthorities  Protaotion  Aot  1893  (56  k  57  Yiot.  c.  61). 

The  iwiute  were  Beparately  argued,  and  the 
point  under  the  Pablio  Authorities  Protection 
Aot  was  first  considered. 

Upjohn,  E.G.  and  BeddaU  for  the  plaintiff. — 
The  defendants  are  not  entitled  to  the  protection 
of  the  Pablio  Authorities  Protection  Act.  The 
defendants  entered  into  the  contract,  no  doubt, 
under  their  statutory  powers,  but,  so  far  a,i 
relates  to  the  plaintift,  they  were  acting  as  private 
indiridnals  in  their  private  capacity.  They 
referred  to 

Midland    Railioay    Company  r.    Loeal  Biard   of 

Withington,  1883,  11  Q.  B.  Dir.  788  ; 
Davia    T.  Sxuansta    Corporation,   1853,   8  Exob. 

808; 
WalUie*  T.  Bmith,  1804,  5  East,  115. 

In  any  case  the  section  cannot  apply  to  pro- 
ceedings before  an  arbitrator. 

Butcher,  K.G.  and  A.  A.  Hudion  for  the  defen- 
'dants. — The  defendants  entered  into  this  contract 
under  tfadr  statutory  powers,  and  throughout  they 
were  acting  in  "  pnrsaanoe  of  trade  or  business, 
which  in  private  hands  would  be  of  a  private 
character,"  and  here  the  Aot  applies : 

Tht  Tdun,  81  L.  T.  Bsp.  10  ;  (1899)  P.  236  ; 
Fieldtn  v.  Itorley  Corporation,  79  L,  T.  Bnp.  231 ; 

(1899)  1  Ch.  1 ! 
Parker  r.  London  Corporation,  90  L.  T.  Bep.  415  ; 

(1904)  2  K.  B.  531  ; 
Ohambtrlain  and  Hootham  Limittd  ▼.   Bradford 

Corporation,  1900,  83  L.  T.  Bap.  SIS  ; 
Jeremiah  Ambler  and  Sont  Iiimitud  v.  Bradford 
Corporation,  87  L.  T.  Hep.  217;  (1902)  2  Cb. 
585; 
Grand  JuneUon  Waterworkt  Company  v.  Bamp- 
etead  Urban  Council,  1899,  15  Tim3«  L.  Be,>. 
412. 

Attomey-Oeneral  v.  Company  of  Proprietor*  of 
Margate  Pier  and  Harbour  (82  L.  T.  Bep.  448 ; 
<1900)  1  Oh.  749)  is  not  an  authority  against  the 
defendants,  as  that  was   the  case  of  a  private 

.  company. 

UpjohTi,  E.G.  in  reply. — ^There  is  no  decision 
that  goes  to  the  point  here,  as  in  all  the  cases 

,  that  have  l)een  referred  to  there  has  been  a  duty 

.  to  the  public,  The  defendants'  argument  confuses, 
their  duty  to  the  public  with  their  duty  to  a 

'  private  individual. 

Farwell,  J. — In  this  case  the  plaintiff  con- 
tractor entered  into  a  contract  to  convert  a  house 
into  a  suitable  home  for  poor  children.  To  pro- 
vide a  home  for  the  poor  children  was  a  statutory 
duty  imposed  on  the  defendants.  The  contractor 
complained  that  he  had  not  been  paid  enough  and 
that  there  had  been  a  breach  ot  contract,  and  the 
matter  went  to  arbitration.  The  defendeints  raise 
two  points  of  law  by  way  of  defence,  and  one  of 
these  jMints  I  have  now  to  decide.  In  1893  an  Act 
was  passed  known  as  the  Pablio  Authorities 
Protection  Act.  Sect.  1  of  that  Act,  which  is  alone 
material  here,  provides  that  "  the  action,  pro- 
secution, or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  after 
the  act,  neglect,  or  default  complained  of ;  or,  in  a 

case  of  a  continuance  of  the  injury  or  damaze, 
within  six  months  next  after  the  ceasing  thereof." . 
It  is  said  that  the  breach  of  contract  alleged  here 


is  an  act  or  default  within  the  meaning  of  sect.  1. 
It  is  curious  that  no  exact  decision  on  the  point 
can  be  found;  but,  in  my  opinion,  there  is  an 
attempt  bong  made  here  to  carry  the  Act  further 
than  it  has  been  carried  before,  and  further  than, 
in  my  opinion,  it  is  advisable  to  carry  it.    Public 
authorities  in  these  days  are  allowed  to  perform 
statutory  duties  which  entitle  and  compel  them 
to  enter  into  contracts  for  the  supply  ol  all  sorts 
of  thin^  and  to  engage  in  trades.    They  may 
deal  with  tradesmen  to  any  extent,  an^  if  I 
decided  this  case  in  favour  ot  the  defendants, 
it  would  result  that  everr  contract  made  under 
a  statutory  power  would  fall  within  this  Aot. 
None  of    the  cases  cited   seem   to   me   to   be 
very  relevant.     The  first  case  cited,  Fielden  v. 
Morley  Corporation,  does    not   seem  to  me  to 
touch  the  case   at  alL   It    was   an    action  to 
restrain  a    corporation  from  allowing  water  to 
escape    from   their    aqueduct  and  to  flood  the 
plaintiff's  land.     Mr.  Butcher  has  seized  upon  a 
sentence  in  the  judgment  of  the  learned  Presi- 
dent of  the  ProlMtteDivision  in  the  case  of  The 
Ydvn.    The  learned  President  says  :  "  Whether  a 
corporation  is  constructing  a  work  or  using  it — 
whether,  for  example,  it  is  building  an  aqueduct, 
and  laying  pipes  from  it,  or  supplying  a  con- 
sumer from  the  aqueduct  by  means  of  this  piping 
— ^it  appears  to  me    to  be  equally  engaged  in 
executing  the  duties  imposed  on  it  by  Act  of 
Parliament,  and,  though  it  may  be  asked  why  a 
corporation  should  receive  privileged  adrantagee 
in  litigation,  I  cannot  doubt  but  that  the  Act 
in  question   has  conferred   them."     But  these 
words  are   merely  desoiiptive  of  this  class  of 
contracts,  and  the    President's  mind   was   not 
directed  to  actions  by  contractors,  nor  did  he 
consider  tiiat  he  was  deciding   anything    new, 
for  he  had  previously  said  that  the  point  was 
covered  by  authority.    He  says :  "  I  cannot  doubt 
that  the  corporation  of  Preston  in  oartyinff  out 
under  statutory  authority  its  enterprise  of  the 
Blbble  navigation,  a  water  highway  to  Preston, 
acts  as    a  public    authority  executing  a  public 
daty    as  much  as   when  it  makes  or  maintains 
the  land    highways  within  the  ambit    of   the 
municipality.      The  case  of  Parker  v.  London 
County   Council  is,  I  think,  to  be  explained  in 
the  same  way.     The  point  here  is  not  in  any 
way    touched  by    Jeremiah    Ambler    and    Bone 
■  limited  y.  Bradford  Corporation,    but  Homer, 
L.J.  in  his  judgment  doss  suggest  that  the  Act 
only  applies  to  an  action  "  whose  ground'is  an  a<it 
done  t^  the  drfendants  directly  In  execution  or  id- 
tended  execution  of  their  public  duty  or  authority  " 
which  would  seem  to  snow  that  it  would  not 
apply  to  a  contract  which  was  only  incidental  to 
a  public  duty.      This   case    differs    also    from 
Chamberlain  and  Hookham  Limited  v.  Bradford 
Corporation,  decided   by  Eekewich,  J.    In  that 
case    the    corporation    were   sued    in    respect 
of  an    alleged    infringement    of    a  patent    in 
respect   ot  the  meters  used  by   them    for  the 
electric   lishting    of    Bradford    under  statutory 
powers.     The  action  fai'ei,  and  Eekewich,  J. 
gave   to   the    defendants    solicitor    and   client 
costs    on    the    ground    that    they    had    been 
attacked  in  respect  to  the  stAtutory  performance 
of  a  public  duty.     Here  the  pubbo  duty  which 
was  cast  on  the  guardians  was  to  supply  a  home 
for  poor  children.    A  breach  of  this  duty  would 
have  been  an  injury  to  the  poor  children  of  the 
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distriot,  and  perhapR  also  to  the  pnblic,  who 
mieht  be  injured  by  finding  the  children  on  the 
higQway.  To  carry  oat  the  public  duty  the 
defendants  have  power  to  build  or  to  alter  a 
honae,  and  for  this  purpose  they  entered  into  a 
contract  with  a  contractor  to  alter  a  house.  It  is  a 
breach  of  this  private  contract  that  is  complained 
of  by  the  contractor,  and  his  complaint  is  as 
a  private  individual  of  a  wron^  done  to  hiineelf . 
It  is  not  an  action  on  behalf  of  the  poor  children 
of  the  district,  or  by  a  member  of  uie  public  on 
behalf  of  such  poor  children.  I  cannot  find  any 
grounds  for  saying  that  this  contract  comes  within 
the  Act.  What  is  complained  of  is  a  breach  of  a 
private  duty  of  the  guardians  to  a  private  indi- 
vidual. In  my  view  the  point  fails. 
The  second  point  was  next  argued. 

Upjohn,  K.G.  and  BeddaU  for  the  plaintiff. — 
The  case  for  the  plaintiff  is  covered  by  authority. 
Until  costs  are  taxed  there  is  no  obligation  to 
pay  them.  Similarly  in  this  case  it  is  impossible 
to  sue  until  the  damages  have  been  fixed  by 
the  award.  Until  the  amount  was  settled  the 
liability  of  the  guardians  was  inchoate : 

Midland  Railway  Company  v.  Edmonton   Chiar- 

diam,  72  L.  T.  Bep.  806  ;  (1895)  1  Q.  B.  357  ; 
West  Hami  Ouardiant  v.  Churehwardent,  ^c,  oj 
Bt.  Matlhmc,  Betlinal  Green,  75  L.  T.  Bap.  286  ; 
(1896)  A.  0.  477 ; 
Xanehetter,  Shrgield,  and  LineoUuhire  Raihcay 
Company  v.  Doncaeter  Union,  75  L.  T.  Bep. 
472 ;  (1897)  1  Q.  B.  117. 

Bufeher,  E.G.  and  A.  A.  Hud$on  for  the  defen> 
dants.— The  defendants'  case  here  is  that  the 
pluntiff  did  not  commence  his  proceedings  within 
the  time  reqoired  by  the  Act.  The  plaintiff 
claimed  a  fixed  sum,  and  it  was  open  to  him  to 
commence  arbitration  proceedings  within  the  six 
months,  and,  as  he  did  not  do  so,  he  is  now 
barred: 

Baker  v.  BUUrieay  Union,  2  H.  &  C.  642. 

The  oases  on  whieh  the  plaintiff  relies  relate  to 
taxation  of  costs. 

Ugjohn,  E.G.  was  not  called  on. 

Fabwkll,  J. — I  have  now  to  consider  the 
defendants'  second  point.  The  question  is 
whether  the  Poor  Law  ( Parent  of  Debts)  Act 
1859  is  a  bar  to  the  plaintiffs  claim.  The  view 
taken  by  the  defendamts'  counsel  has  been  upset 
1^  the  decision  of  the  House  of  Lords  and  the 
Gonrt  of  Appeal,  which  have  given  a  judicial 
interpretation  to  the  Act.  It  follows  from  what 
was  there  laid  down  that  neither  the  sending  in 
of  the  claim  nor  the  reference  to  arbitration  on 
the  part  of  the  phuntiff  was  a  commencement  of 
the  proceedings  within  sect.  4  of  the  Act.  This 
was  determinai  in  Midland  Bailway  Company  v. 
Edmonton  Ovardiant,  There  there  was  an  order 
for  the  payment  of  costs,  and  an  application  to 
tax  was  made  within  the  specified  time ;  but  the 
taxation  took  place  after  the  time  had  expired  and 
there  were  no  proceedings  to  enforce  payment  nntii 
after  a  further  period  of  three  months  after  the 
expiration  of  that  haJf-year.  It  was  held  that  the 
application  to  tax  costs  was  not  a  commencement 
ot  proceedings  to  enforce  payment ;  that  until  a 
sum  of  money  which  was  susceptible  of  payment 
was  ascertained,  no  debt,  claim,  or  demand  had 
become  due  from  or  been  incurred  by  the  guar- 
dians.    This    decision  I   consider  governs  the 


S resent  case.  As  to  v.'hether  the  sum  has  become 
ne  under  sect.  1  of  the  Act  has,  in  my  opinion, 
been  decided  by  the  judgment  of  the  House  of 
Lords  in  West  Ham  Union  v.  Churchwardens  of  St. 
Matthew,  Bethnal  Green.  Lord  Herschell  there 
says :  "  The  1st  section,  then,  was  not  designed,  as 
Statutes  of  Limitation  are,  to  prevent  stale 
demands,  though  it  may  incidentally  bar  the 
remedy  ot  creditors  who  delay  asserting  their 
ri(;hts.  Both  in  form  and  purpose  it  is  an 
injunction  on  the  guardians  to  discharge  their 
obligations  promptiy.  It  provides  that  the 
debC  claim,  or  demand  'shall  be  paid'  within 
the  time  limited.  I  think  it  must  refer  to 
debts  which  the  guardians  oould  and  ought- 
to  have  paid  withm  the  time  limited,  and  not^ 
to  such  as  could  not  properly  have  been  paid 
within  that  time,  inasmnon  as  the  amount  had 
not  been  ascertained  in  the  manner  provided  by 
law."  In  my  opinion,  Lord  Herschell's  observa- 
tions apply  a  fortiori  here.  His  Lordship 
continues :  "  In  my  opinion  it  was  not  until  the 
certificate  of  the  Glerk  of  the  FarUaments  vras 
given  that  the  statutoiy  provision  became  applic- 
able. I  must  not  be  understood  as  saying  that,  if 
the  amount  of  the  debt  or  liabili(7  remained 
unascertained  owing  to  neglect  on  the  part  of 
the  guardians,  the  case  might  not  have  a  different 
aspect."  It  has  been  said  that  that  jndgraeilt; 
turned  on  the  practice  of  the  House  of  Lords. 
But  in  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  v.  Doneaster  Union  it  was  held 
that  a  judgment  of  the  Gourt  of  Appeal  agtunst 
guardians  for  payment  of  costs  does  not  con- 
stitute a  debt,  claim,  or  demand  within  the 
section.  Lord  Esher  says :  "  It  is  true  to  say 
that  outside  this  Act  of  Parliament  a  judgment 
for  costs  enables  the  party  in  whose  favour  it  is 
given  to  say  that  th^  are  due.  and  to  maintain 
an  action  for  them.  But  within  the  meaning  of 
this  Act,  when  those  who  are  ordered  to  pay  costs 
are  a  board  of  guardians,  they  are  not  bound  to 
pay  till  the  costs  are  taxed;  and,  that  being  so, 
the  period  from  which  the  time  limited  is  to  run 
is  not  that  at  which  judgment  was  given,  but 
that  at  which  they  are  bound  to  pay — that  is, 
the  time  when  costs  are  ascertained  by  taxation." 
Rigby,  L.J.  says :  "  The  question  that  arises 
on  such  a  case  as  the  present  is,  to  my  mind, 
not  whether  an  action  oould  be  brought  to 
recover  untaxed  costs,  or  whether  an  order  for- 
costs  has  been  made,  but  whether  the  circum- 
stances are  such  that  the  guardians  are  under  an 
obligation  to  pay."  Baker  v.  Billerieay  Ouardiant 
is  not  relevant.  The  judgment  there  turned  on 
the  pleadings.   The  defen&nts'  second  point  thus 

»^  **""•  Judgment  for  the  plainHff. 

Solicitors  for  the  plaintiff.  Booth  and  Smee. 
Solicitor  for  the  defendants,  T.  Blaneo  White. 
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Oct.  27  and  Nov.  1, 1904. 

(Before  Swimfen  East,  J.) 

Be  Catlet;  Awdbt  «.  Gatlet.  (a) 

Wm — Conetrueiion — "Death  dtiHee  payable  out 
of  my  eitaie  " — Settlement  estate  duty — Settled 
^latteU — Partieidarfund  for  payment  of  death 
dwtiet— Incidence— Finance  Act  1896  (59  A  60 
»    Viet.  e.  28),  «.  19,  8m6-*.  1. 
By  wiU  made  in  1899  a  teitatrim,  after  bequeathing 
certain  legacies  and  settling  certain  furniture 
and  chattels  upon  trust  to  go  with  the  inherit- 
ance of  a  certain  estate,  gave  aU  her  investments 
and  securities  for  m,oneyto  her  trustees  upon  trust 
to  pay  her  funeral  and  testamentary  expenses 
and  debts,  and  the  legacies  bequeathed  by  her 
unU,  and  the  death  duties  payable  out  of  her 
estate,  and  to  stand  possessed  of  the  residue 
upon  trust  for   certain  persons    therein  men- 
tioned. 
Upon  a  summons  for  the  determination  of  the 
question    whether   the    settlement    estate    duty 
paycMe  in  respect  of  the  settled  furniture  and 
chattels  was  payable  out  of  the  settled  chattels 
or  out  of  the  particular  property  specified  for 
payment  of  the  death  duties  payable  out  of  the 
testatrix's  estate : 
Held,  that  the  settlement  estate  duty  was  payable  out 
of  the  particular  fund  specified  for  payment  of  the 
death  duties  payable  out  of  the  testatrix's  estate 
artd  not  out  of  the  settled  furniture  and  chattels, 
as  the  direcHon  for  payment  of  death  duties 
out  of  the  particular  property  ineluded  settle- 
ment estate  duty  on  the  lett&d  furniture  and 
chattels,  and  was  an  express  provision  to  the 
contrary  within  the  meaning  of  sect.  19,  sub- 
sect.  1,  of  the  FirMoce  Act  1896. 
Eluih  Louisa  Gayley,  late  of  Wydala,  in  the 
pariah  of  Brompton,  in  the    oonnty  of    York, 
widovr,  bj   her   will    dated    the  3rd  Jnly  1899 
appointed  the  Bey.  Edward  Sevmour  Awd^  and 
Peter  Delme  Awdry  to  be  the  ezecntors    and 
troBtees  of  her  will,  and,  after  bequeathing  the 
several  peonniaiy  and  speoifio  legaoieB  therein 
mentioned,  gave  all  her  furniture,  plate,  wine, 
piotnres,  prints,  books,  china,  glass,  and  point 
lace  and  family  jewellery  to  her  trustees  and 
James  Worsley  Pennyman  upon  trust  during  the 
lifetime  of  her  nephew  Hugh  Gay  ley  and  her 
niece  Yiolet  Gayley  and  the  surrivor  of  them 
to  aUow  the  said  furniture,  plate,  wine,  pictures, 
prints,  books,  china,  glass,  point  lace,  and  family 
jewellery  to  remain  at  Wydale  Hall,  so  long  as 
Hugh  Gayley  or  Violet  (Wley  or  any  child  or 
other  descendant  of  either  of  them  during  the  life 
of  the  surrivor   of  them  should  be  braeficially 
entitled  to  the  possession  of  the  Wydale  estate,  to 
be  used  and  enjoyed  and  the  wine  to  be  con- 
sumed by  Hugh  Gayley  or  Violet  Gayley,  or  such 
child  or  other  descendant  of  either  of  them,  so 
long  as  dther  of  them  or  such  child  or  otiier 
descendant  should  be  beneficially  entitled  to  the 
Wydale  estate  during  the  life  of  the  anrriyor  of 
them,  with  power  for  her  trustees   to  sell  or 
dispose  of   any  part  thereof  and  to  hold  the 
proceeds  upon  the  trusts  therein  declared;  and 
with  divers  further  trusts,  in  which  May  Delme 
Awdrywas  interested,  in  case  of  the  failure  or 
determination  of  the  aforesaid  trusts  as  therein 
mentioned. 

(a)  Baported  by  J.  Tbu»tb4k,  Eaq.,  BuTiiter«t-I«ir. 


'      And  the  testatrix  gave  all  moneys  belonging 
.  and  due  to  her  and  all  investments  of  and  secu- 
rities for   money   over  which  she  had  absolute 
power  of  disposal  to  her  trustees  upon  the  tmsts 
following : 

Upon  tnut  to  pay  thereont  my  fnseral  and  teita- 
mentary  sxpenssB  and  debts,  and  the  legaoiM  beqneathed 
by  this  my  will,  and  the  death  dntiee  payable  oat  of 
my  estate,  and  to  stand  poeaesaed  of  the  net  reaidne 
of  inch  monaye  and  leonritiea  in  tmat  to  pay  and 
transfer  two  third  parts  thereof  to  the  aoid  May  Behne 
Awdry. 

and  as  to  the  remaining  third  part  thereof  upon 
the  trusts  in  the  will  mentioned. 

The  testatrix  died  on  the  10th  May  1903,  and 
her  will  was  proved  in  the  Principal  Probate 
Begistry  on  the  13th  July  1903  by  the  executors 
therein  named. 

The  valne  of  the  furniture  and  effects  was  2762. 
or  thereabonts,  and  the  value  of  the  laoe  and 
jewellery  was  871.  or  thereabonts. 

Hugh  Gayley  and  Violet  Gayley  were  living, 
and  the  former  was  in  possession  of  the  Wydide 
estate. 

This  was  an  originating  summons  taken  oat 
by  the  trustees  of  the  wiU  of  tiie  testatrix  and 
James  Worsley  Pennyman,  Hugh  Gayley,  Violet 
Gayley,  and  May  Delme  Awdry  being  the  defen- 
dants, for  the  determination  {inter  alia)  of  tiie 
question  whether  the  settlement  estate  duty  pay- 
able in  respect  of  the  furniture,  laoe,  jewellery,  and 
effects  settled  by  the  testatrix's  will  was  payable 
out  of  the  settled  property  in  exoneration  of  the 
fund  provided  by  the  testatrix  for  the  payment 
of  (inter  alia)  the  death  duties  payable  out  of  her 
estate. 

The  question  for  decision  was  whether  that 
provision  amounted  to  an  express  provision  to  the 
contrary  within  sect.  19,  sub-sect.  1,  of  the 
Finance  Act  1896,  which  enacts  : 

The  settlement  estate  dnty  leviable  in  respeot  of  a 
legacy  or  other  personal  property  settled  by  the  will  of 
the  deoeaaed  ahi^  (onleea  the  will  oontaina  an  exptean 
provision  to  the  oontrary)  be  payable  oat  of  the  aettled 
legacy  or  property  in  exoneration  of  the  rest  of  the 
deoeaaed'a  satate. 

T.  A.  Ncuh,  for  the  trustees,  stated  the  facta 
and  read  the  gift  above  set  out  of  the  particular 
fond  specified  by  the  testatrix  for  payment  of  the 
death  duties  payable  out  of  her  estate. 

Ward  Goldridge  for  the  defendant  May  Delme 
Awdry  and  the  other  peraons  entitled  to  the 
residue  of  the  particular  specified  fund. — ^The 
settlement  estate  duty  on  the  settled  legacy  ia 
payable  oat  of  the  settLsd  property.  The  qnesidon 
IS  whether  this  case  comes  within  Be  Lewis; 
Lewis  V.  BmUh  (82  L.  T.  Bep.  291 ;  (1900)  2  Gh. 
176),  where  a  testatrix,  after  giving  a  epeoifio 
legacy  which  she  settled,  directed  that  "all  duties 
payable  by  law  "  oat  of  her  estate  should  be  paid 
out  of  a  certain  particolar  fund,  and  Eekewion,  J. 
held  that  that  direction  did  not  include  the  settle- 
ment estate  dnty  payable  in  respect  of  the  settled 
legacy,  but  that  such  duty  waapayable  oat  of 
the  settled  property.  In  Be  Gumow;  Yeo  v. 
Clrniow  (82  L.  T.  Bep.  660 ;  (1900)  2  Oh.  1^)  it 
was  held  that  a  direction  for  payment  of  "  testa- 
mentary expenses"  included  estate  duty;  bat 
that  is  different  from  settlement  estate  duty, 
which,  by  virtue  of  sect.  19,  sub-sect.  1,  of  the 
Finance  Act  1896,  is  payable  out  of  the  settled 
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property  nnless  the  will  contains  as  express  pro- 
Tiaion  to  the  contrary.  In  Be  King  ;  Traven  v. 
XeOy  (90  L.  T.  Bep.  281 ;  (1904)  1  Gh.  363)  it 
was  decided  that  Mttlement  estate  dnty  on  per- 
aonalty  is  not  a  "  testamentary  expense,"  and  is 
therefore  payable  ont  of  the  seSttlea  property  by 
▼irtae  of  sect.  19,  sab-seot.  1,  of  the  Finance  Act 
1896,  notwithstanding  a  direction  in  the  will  to 
pay  teatamentaiy  expenses  ont  of  residue.  In  B» 
Fimm ;  Sharpe  t.  Bodg$on  (91  L.  T.  Bep.  190 ; 
a904)  2  Gh.  345)  it  was  held  that  a  direction  to 
pay  "  my  duties "  oat  of  residue  included  the 
eetUement  estate  dnty  on  specific  freeholds 
devised  by  way  of  settlement.  This  is  in  aocord- 
«noewith  the  earlier  case  of  Re  Leveridge ;  Spain  r. 
Jitijoindre  (85  L.  T.  Bep.  458),  where  it  was  held 
tiiat  a  direction  to  pay  estate  duty  out  of  residue 
included  settlement  estate  doty,  and  Be  Mariion- 
Wilton ;  WiUon  t.  Maryon-WtUon  (82  L.  T.  Bep. 
171;  (1900)  1  Gh.  565),  which  came  under  the 
I^nanoe  Act  1894  (57  &  58  Vict.  c.  30),  where  it 
was  decided  that  under  a  covenant  to  settle 
iib,0O0l.  "without  any  deduction"  those  words 
freed  the  fund  from  payment  of  settlement  estate 
■dntj  which  most  he  paid  out  of  the  covenantor's 
residnaiy  estate;  bat  those  authorities  are  dis- 
tingaisliable  from  the  present  case. 

Adams  for  the  defendants  Hagh  Gayley  and 
Tiolet  G^rley,  the  persons  entiUed  to  the  settied 
legacy. — The  settiement  estate  duty  is  not  pay- 
ame  oat  of  thejsettled  legacy,  but  out  of  the  par- 
ticular fund  8i>ecified  by  the  testatrix  for  payment 
of  the  death  duties  payable  out  of  her  estate, 
which  is  an  express  provision  to  the  contrary 
within  sect.  19  of  the  Finance  Act  1896  and 
exonerates  the  settled  legacy  from  payment  of 
the  duty.  The  words  "death  duties  in  that 
provision  indnde  settlement  estate  duty,  which  is 
a  death  duty: 

Finance  Aot  1894,  s.  5,  i.  13,  snb'i.  3. 

There  is  no  definition   of  death   duty   in  the 
Finance  Act  1896 ;  but  there  is  nothing  therein 
which  prevents  settlement  estate  dnty  from  being 
Tegarded  as  a  death  dnty,  and  such  an  interpreta- 
tion is  in  accordance  with  its  provisions  relating 
to  settiement  estate  duty.    If  not  for  the  decision 
in  Be  Lewi* ;   Lewis  t.  Smith  (libi  sup.)  there 
-would,  1  submit,  be  no  doubt  on  the  point.    But 
there  the  words  "  by  law "  distinguished   that 
,  «aae  from  the  present.    That  case  is  also  not  in 
,  iuscordanoe  with  the  more   recent   case   of  Bt> 
.  Pimm ;  Sharpe  v.  Hodgson  {uhi  tup.),  which  is 
the  better  authority. 

SwiNFBN  Eaj)T,  J. — The  question  is  whether 
.  the  settlement  estate  duty  payable  in  respect  of 
the  f  umitare,  lace,  jewellery,  and  effects  settled  by 
'the  testatrix  is  payable  out  of  the  settled  property 
or  ont  of  the  particular  fund  comprised  in  the 
bequest  for  payment  of  the  death  duties  payable 
-out  of  her  estate.  [His  Lordship  read  the  clause 
set  oat  above  of  the  testatrix's  will,  and  con- 
tinued :]  The  question  is  whether  that  direction 
amounts  to  "an  express  provision  to  the  con- 
-traiy "  within  aub-sect.  1  of  sect.  19  of  the 
Finance  Act  1896.  Unless  it  does,  the  effect  of 
that  sub-section  is  to  make  the  settlement  estate 
-duty  payable  out  of  the  settled  property ;  but  if  it 
does,  then  the  settlement  estate  duty  is  payable 
out  of  the  particular  fund.  I  am  of  opinion  that 
that  direction  does  amount  to  an  express  pro- 


vision to  the  o<mtraiy  within  that  8ab-seoti(»i.  I 
see  no  reason  to  attempt  to  cut  down  the  langnage 
of  the  testatrix.  She  nas  directed  that  the  death 
duties  x>f>'y&l>le  out  of  her  estate  should  be  paid 
out  of  a  particular  fund.  It  seems  to  me  that 
settlement  estate  duty  is  a  death  duty.  It  has 
beoa  pointed  ont  that  in  sub-sect.  (3)  of  sect.  13 
of  the  Finance  Act  1894  the  expression  "  death 
duties  "  includes  settiement  estate  duty.  But  for 
the  decision  of  Kekewioh,  J.  in  Be  Lewit ;  Levria 
V.  Smith  {uhi  tv.p.)  I  think  it  would  be  clear  that 
a  direction  to  pay  death  datiee  out  of  a  particular 
fund  would  include  all  death  duties.  lo  that  oaae 
a  testatrix  who  died  in  1899,  after  giving  specific 
funds  in  trust  by  way  of  settiement,  reatea  that 
in  addition  to  those  funds  she  had  others  which 
she  designated,  and  directed  that  her  debta  and 
funeral  and  testamentary  expenses,  including  all 
duties  payable  by  law  out  of  her  estate,  and 
incduding  the  duties  on  certain  annuities  given  by 
her  will  and  on  all  leg^aoies  beqneathea  by  her 
duty  free,  should  be  paid  out  of  the  designated 
funds.  It  was  argued  that  the  testatrix  divided 
duties  into  two  dauses :  those  payable  by  law  out 
of  her  estate — i.e.,  those  payable  by  reason  of 
death  simplte*<«r — and  those  payable  oy  reason  of 
the  dispositions  she  made,  and  the  judge  saw  his 
way  to  say  that  the  words  "duties  payable  bv 
law "  out  of  her  estate  meant  the  duties  which 
were  thrown  upon  the  residuary  estate,  such  as 
debts  and  funeral  and  testamentary  expenses, 
but  not  settiement  estate  duty,  which  the  law 
m^es  payable  out  of  the  settied  leg^y.  "  Duties 
payable  by  law  out  of  my  estate  "  were  the  words 
there.  I  am  not  embarrassed  by  those  words  in 
the  present  case.  In  the  recent  case  of  Be  Pimm ; 
Sharpe  v.  Hodgton  {ubi  sup.),  where  a  testator 
who  died  in  1903,  after  devising  certain  freeholds 
upon  trusts  by  way  of  rettlement,  derised  and 
bequeathed  the  residue  of  his  real  and  personal 
estate  upon  trust  for  sale  and  conversion,  and 
directed  his  debts,  funeral  and  testamentary 
expenses  and  duties  to  be  paid  out  of  the  proceeds 
of  such  sale  and  conversion,  Farwell,  J.  decided 
that  the  word  "  duties  "  included  settlement  estate 
duty  as  well  as  estate  duty.  In  my  judgment, 
the  words  "death  duties"  in  the  present  case 
include  all  duties  as  well  settlement  estate  duty 
as  estate  duty,  and  therefore  the  settlement  estate 
duty  is  payable  out  of  the  particular  fond  which 
the  testatrix  bequeathed  for  payment  {inter  alia) 
of  the  death  duties  payable  out  of  her  estate. 

Solicitors:  Wood,  Bigg,  and  Nath,  for  W.  J. 
and  D.  Awdry,  Chippenbatu ;  Bell,  Brodrick,  and 
Gray,  for  Gray  and  Dodsioorth,  York. 


Aug.  10  and  Nov.  2, 1904. 

(Before  Swinfks  Eadt,  J.) 

Lbwis  v.  Baebs.  (a) 

Latidlord    and    tenant  —  Pt«(rM«  —  Underlease 

exceeding  original  term — Beversionary  lease. 
On  the  30th  June  1902  B.  took  an  assignment  of  a 
lease  of  premises  for  a  term  expiring  on  the 
Gih  July  1904. 
By  an  agreement  dated  the  6lh  May  1902  the 
reversioner  agreed  to  grant  B,  a  reverticnary 
lease  for  seventy-three  yeart  to  commence  from 
the  6lh  July  1904. •_ 

(a)  Beportel  by  a.  B.  Huulton,  Baq.,  B«rrtttar-M-L»w. 
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By    agreement    dated   the  20(h    Oet.   1903   B. 

agreed  to  lei  to  H.  for  tuenty-one  year*  from 

the  29th  Sept.  1903. 
On  the  19lh  Feb.  1904  B.  dUtrained  on  the  goodt 

cf  a  sub-tenant  of  S.  for  rent  in  arrear. 
Held,  that  the  dietreu  voaa  illegal,  ae  B.  had  parted 

wUh  hie  reversion,  and  the  agreement  to  grant  a 

reversionary  bote   only  created   an  interesse 

termini. 
Action. 

By  an  indentnre  dated  the  6th  Deo.  1865, 
No.  232,  Great  Portland>Btreet  was  leased  for  a 
term  of  forty  years  from  the  6th  July  1864. 

On  the  30th  Jane  1902  this  lease  was  assigned 
to  the  defendant  Alfred  Baker. 

By  an  agreement  dated  the  6th  May  1902  Baron 
Howard  de  Walden  and  Seaford,  the  owner  of  the 
freehold  reversion  expectant  on  the  determination 
of  the  lease,  agreed  to  grant  Alfred  Baker  a 
reversionary  lease  for  seventy-three  years,  to 
commence  from  the  6th  J  aly  1904. 

By  an  agreement  dated  the  20th  Oct.  1903 
Alfred  Baker  ^reed  to  enblet  the  premises  to 
the  defendant  ^rt  Haddon  for  twenty- one  years 
from  the  29th  Sept.  1903.  The  plaintiff  oooapied 
a  portion  of  the  upper  part  of  the  premises  as  a 
tenant  of  Hart  Haddon's. 

On  the  19th  Feb.  1904  Alfred  Baker  levied  a 
distress  upon  the  plaintiff's  goods  on  the  premises 
for  572.  3«.,  the  amount  of  rent  dne  from  Hart 
Haddon  on  the  25th  Deo.  1903. 

The  plaintiff  clumed  damf^s  for  illegal 
distress,  and  an  injunction  to  restrain  the  defen- 
dants from  proceeding  with  the  distress. 

Eee,  K.O.  and  BeddaU  for  the  plaintiff.— The 
right  to  distrain  depends  on  the  existence  of  a 
reversion  in  the  lessor : 

Parmenter  v.  Webber,  6  Tannt.  593  ;  20  B.  B.  575 ; 

Pretee  v.  Corrie,  5  Biog.  24 ;  30  B.  B.  536; 

The  demise  to  Haddon  being  for  a  longer  period 
than  the  nnexpired  residue  of  the  lease  of  1865 
amounted  to  an  assignment  of  that  term,  and  the 
agreement  to  grant  a  reversionary  lease  only  gave 
Baker  an  interesse  termini  and  not  an  estate  in 
the  land. 

MieJelem,  K.C.  and  /.  S.  Oreen  for  Baker. — 
Having  regard  to  the  agreement  to  grant  a  rever* 
aionary  lease.  Baker  on  the  20th  Oct.  1903  had  a 
term  of  years  expiring  the  Gth  July  1977 : 

WaUh  V.  LonsdaU,  S7   L.  T.   Bep.  379  ;  21    Ch. 
Div.  6. 

At  all  events  Haddon  is  estopped  from  disputing 
his  landlord's  title,  and  the  pluntiff,  being  a  sub- 
tenant of  Haddon,  is  in  the  same  position. 

J.  D.  Israel,  for  L.  A.  Fantiin,  the  bailiff. 

The  defendant  Haddon  did  not  appear. 

Cur.  adv.  vult. 

Nov.  2. — SwiNPEN  Eadt,  J. — This  action  is 
brought  to  recover  damages  for  an  illefjal  distress. 
The  plaintiff  occupied  the  upper  part  of  232,  Great 
PortJand- street  as  tenant,  to  Hart  Haddon.  On 
the  10th  Feb.  1904  Alfred  Baker  distrained  upon 
the  plaintiff's  goods  upon  the  premises  for  572.  3«. 
duo  from  Hart  Haddon  on  the  25th  Dec.  1903  for 
rent.  The  plaintiff  denies  that  Baker  had  any 
right  to  distrain.  She  also  contended  that  she 
was  a  lodger  and  that  her  goods  were  protected 
by  the  Lodgers'  Goods  Protection  Act  1871.  This 
point  was  disposed  of  at  the  trial.    The  plaintiff 
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was  not  a  lodger,  bat  a  tenant  having  exdnsiva 
possession  of  the  premises  demised  to  her  with  a 
separate  entrance  from  the  street,  the  landlord 
not  retaining  any  control  over  them.  The  qnee- 
tion  remaining  is  whether  baker  had  a  right  to 
distrain  ?  [His  Lordship  stated  the  facts,  and 
proceeded.]  It  was  argued  that  Baker  had  no 
right  of  distress,  as  that  right  depends  on  the 
existence  of  a  reversion  in  the  lessor,  and  Baker 
had  no  such  reversion ;  that  the  demise  to  Haddon 
was  for  a  longer  period  than  the  unexpired  residua 
of  the  lease  of  li^5  and  therefore  amounted  to  an 
assignment  of  that  term ;  and  that  under  the 
agreement  of  the  6th  May  1902  for  the  grant  of 
a  reversionary  lease.  Baker  only  had  an  interesse 
termini,  and  no  estate  in  the  land.  It  was  con* 
tended  that  there  was  not  any  merger  of  th» 
interests  held  by  Baker.  Where  a  person  parta 
with  all  his  estate  in  land,  as  where  he  pnrporta 
to  demise  for  a  period  co-extensive  with  his 
own  interest,  or  longer,  the  transaction  i» 
in  law  an  assignment  altbongh  purporting  to- 
be  a  demise;  an  underlease  for  the  whole 
residue  of  a  term  is  in  law  an  assignment. 
Brooke's  Abridgment,  titie  "  Dette,"  pL  39 :  "  If  a 
man  hath  a  term  for  years,  and  grants  all  his 
estate  of  the  term  rendering  rent,  he  cannot 
distrain."  In  Parmenter  v.  Webber  (8  Taunt. 
593 ;  20  B.  B.  575)  the  defendant  agreed  to 
let  two  farms  to  the  plaintiff  daring  the- 
residue  of  the  defendant's  leases  of  the  same, 
the  plaintiff  paying  rent  half-yearly  at  Lady- 
day  and  Michaelmas.  The  plaintiff  entered 
into  possession  of  the  farms  and  paid  rent  for  a- 
year,  but  the  subsequent  rent  being  in  arrear  the- 
defendant  distrained.  It  was  held  by  the  Court 
of  Common  Pleas  that  the  agreement  between 
the  plaintiff  and  defendant  amounted  in  law  to 
an  assignment  of  the  defendant's  estate,  and, 
althouKh  there  was  a  rent  reserved  npon  the  face 
of  the  instrument,  the  defendant  conld  not  legally 
distrain,  as  there  was  no  reversion  left  in  aim. 
Again,  in  Preece  v.  Corrie  (5  Bing.  24;  30  B.  B. 
536J  Thomas  White  held  certain  premises  for  the 
residua  of  a  term  of  years  which  would  expire  on 
the  11th  Nov.  1826,  and  on  the  llth  Bept.  1826  he 
let  the  premises  to  the  plaintiff  to  hold  till  the 
llth  Nov.  1826,  rendering  immediately  2702.  for 
rent.  This  not  beingpaid,  the  defendant,  as  the 
bailiff  of  Thomas  White,  distrained,  and  the 
plaintiff  brought  replevin.  The  Court  of  Common 
Fleas  held  that  the  distress  was  illegal.  White 
having  no  reversionary  interest  expectant  on  the 
term,  although  an  action  for  debt  or  assumpsit  for 
the  rent  reserved  might  have  been  maintained.  In 
my  opinion  Baker,  having  parted  with  all  his  estate 
in  the  term  created  by  the  Heed  of  the  6th  Dec. 
1865  had  no  right  to  distrain.  It  was  contended 
that  Haddon,  as  tenant,  was  estopped  from  dis- 
puting his  landlord's  title,  and  that  the  plaintiff, 
being  a  sab-tenant  of  Haddon,  was  in  the  same 
position.  It  is  not,  however,  a  case  of  disputing 
title,  but  of  denying  the  right  of  the  landlord  to 
pursue  the  summary  remedy  by  distress,  and  both 
of  the  cases  to  which  I  have  referred  show  that, 
even  as  between  the  two  parties  to  such  a  trans- 
action, there  is  no  estoppel  precluding  the  lessee 
from  questioning  the  legal  rieht  to  custrain.  It 
was  further  urged  that,  having  regard  to  the 
agpreement  to  grant  the  reversionary  lease  and  to 
Walsh  V.  Lonsdale  (37  L.  T.  Bep.  379 ;  21  Oh. 
Div.  6),  Baker  must  be  treated  as   having  on 
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the  20tb  Ooi.  1903  a  term  of  yean  expiring  on  the 
6ih.  July  1977,  and  therefore  that  he  had  in  fact 
the  reversion  expectant  on  the  term  agreed  to  be 
f^ranted  to  Hadoon.  This  contention  is  not  well 
foiUMfed.  Assaming  that  the  reversionary  lease 
had  been  actually  granted,  it  would  not  have  con- 
'veyed  any  estate  to  Baker,  but  he  would  only  have 
'had  an  iniereste  termini  nntil  entry  on  or  after 
■the  date  as  from  which  he  was  entitled  to  enter 
into  possession  under  it.  Smith  v.  Day  (2  M.  & 
W.  684 ;  46  S.  B.  747)  is  a  clear  authority  on  this 
voint.  The  nature  of  an  irUereste  termini  was 
4ally  considered  in  Doe  d.  Bawlim  v.  Walker 
(5  B.  &  0.  111{  29  B.  B.  184).  (See  also  Beard, 
'more  t.  WiUon.  19  L.  T.  Bep.  282;  L.  Bep.  4 
O.  P.  57 ;  and  Hyde  t.  Warden.  37  L.  T.  Bep. 
•567 ;  3  Ex.  Div.  72,  at  p.  83).  As  the  reveraionary 
leaae,  if  granted,  would  not  have  conveyed  any 
•estate  to  Baker,  be  cannot  rely  upon  the  agree- 
:(uent  to  grant  it  as  giving  him  any  reversion.  On 
'tiie  expiration  or  sooner  determination  of  the 
■leaae  of  the  €th  Dec.  1865  the  freeholder  would 
hare  had  a  right  of  entry.  Joyner  v.  Weeks  (65 
.L.  T.  Bep.  16;  (1891)  2  Q.  B.  31)  illustrates  this. 
•Fiy,  L.J.  said,  referring  to  a  reversionaiy  lease : 
<"  The  second  lease  pasMd  no  estate  until  posses- 
•eion  was  taken  under  it.  It  only  gave  en 
•tnterMte  fermtni  which  woald  on  possession  being 
■taken  develop  into  an  estate."  Baker  also  relied 
'on  sect.  44  of  the  Uonveyanoing  and  Law  of  Fro- 
.perty  Act  1881  (41  &  45  Vict  c.  41),  but  that  does 
sot  appear  to  me  to  have  any  application  to  the 
present  case.  Upon  these  grounds  I  am  of 
■o^nion  that  at  the  date  of  the  distress  Baker  had 
not  any  reversion  in  the  premises,  and  therefore 
had  not  any  right  of  distress  as  incident  thereto, 
MiA  I  decide  uiat  the  distress  was  illegal.  The 
■plaintiff  is  therefore  entitled  to  recover  against 
.-the  defendants  Baker  and  Pantlin  and  I  assess 
■the  damages  at  502.  The  plaintiff  will  have  tiie 
«ostB  of  the  action  against  these  defendants. 
J'udgment  will  be  in  Avonr  of  the  defendant 
Haddon  but  without  costs  as  he  did  not  appear  to 
-ask  for  them. 

Solicitors:  JIf.  H.  Lewis;  A.  J.  Harman;  8. 
Myers, 


— ♦ — 

COURT   OF   APPEAL. 

Monday,  Aug.  8. 190  L 

(Before  Stiklinq  and  Mathkw,  L.JJ.) 

BoLLANS  V.  YorNo.  (a) 

AFPKAL  FROM  TBK   KINO'S  BSNCH  DITI8I0N. 

,  Praeiiee  —  Judgment  debt  —  Charging  order  — 
Interest  in  stock — Judgments  Act  1838  (1  <£  2 
Viet.  e.  110),  a.  li— Judgments  Act  1840  (3  <£-  4 
Viet.  e.  82),  s.  1. 

,  A  testatrix,  who  died  in  1903,  &i^  her  toiU  directed 
her  executors  to  coUeetand  gather  in  certain  pro- 
perty in  England,  and  to  invest  and  reinvest  as 
might  be  prudent,  and  to  manage  the  whole 
fund.  She  directed  them  to  accumulate  the  iv  come 
of  the  fund  for  six  years,  and  then  to  divide  the 
capital  oj  her  estate  into  three  equal  shares,  one 

(a)  Bsponad  by  J.  H.  Wiu.iAiii,  Biiq,,  BarrlaMr-H-Ln. 


of  which  was  to  be  paid  to  and  beeome  the  sole 
property  of  the  defendant  if  he  should  be  living 
at  the  end  of  the  six  years. 

The  plaintiff  having  obtained  judgment  against  the 
defendant  for  a  sum  of  money,  applied  for  a 
charging  order  upon  the  interest  ^  the  defen- 
dant in  the  stock  in  which  the  trust  fund  under 
the  will  was  invested  in  the  names  of  the  trustees. 

Held  {allowing  the  appeal),  that  the,  judgment 
debtor  had  an  "  interest "  in  the  stock  upon  which 
a  charging  order  could  be  made  under  sect.  14  of 
the  Judgm,ents  Act  1838  and  sect.  1  of  the  Judg. 
menu  Act  1840. 

Dixon  V.  Wrench  (20  L.  T.  Bep.  492 ,-  L.  Bep.  i  -7 
Ex,  154)  distinguished, 

Appbal  of  the  plain<iff  from  an  order  of  Philli- 
more,  J.,  at  chambers,  discharging  a  charging 
order  nisi  upon  the  interest  of  the  defendant  in 
certiun  stock. 

The  plaintiff,  on  the  24th  Jane  1904,  obtained 
judgment  in  this  action  against  the  defendant 
for  a  sum  of  2082.  and  costs. 

The  judgment  being  unsatisfied,  the  plaintiff 
applied  for  a  charging  order  upon  the  alleged 
interest  of  the  defenduit  in  certain  stock,  under 
sect.  14  of  the  Judgments  Act  1838,  and  sect.  1 
of  the  Judgments  Act  1840. 

A  testatrix,  who  died  in  1903,  made  her  will  as 
follows,  so  far  as  is  material  to  this  case  : 

Ai  to  all  moaeyi,  bonds,  buiker'a  baluioeB,  uoiuifcies, 
•nd  property  of  ever/  description,  oerried  on  aoooont 
or  held  in  costody  on  my  behalC  by  Baiisg  Brother* 
and  Co.,  or  any  other  banken  or  attorneys  in  England, 
at  my  death,  I  hereby  oonatitate  and  appoint  my  two 
(rienli,  P.  H.  Cathoatt  and  H.  B.  Isaaos,  both  of  Iioadoa, 
to  be  exeontors  and  tnutaes  of  the  said  portion  of  my 
eitate  in  England,  and  I  diieot  them  and  the  survivor 
of  them,  with  snoh  advice  from  Baring  Brothers  and  Co. 
as  they  may  find  expedient,  to  collect  and  gather  together 
all  Buoh  reiidos  ot  my  estate  in  England  at  my  death, 
both  principal  sod  interest,  oapital  and  income,  and  to 
inveat  and  reinvest,  as  from  time  to  time  may  be  pnidedt, 
and  to  manage  the  whole  fond ;  and  1  direct  tham  to 
inveet  all  interest  or  income  accamnlatiag  after  my 
death  as  well  as  the  oapital  thereof.  At  the  end  of  six 
years  after  my  death  I  direct  my  said  execaton  and 
tmsteea,  or  the  enrvivor  of  them,  to  divide  the  total 
aocnmnlated  dividends,  income,  and  interest  of  fhe  said 
period  into  two  equal  and  diatinot  parte,  one  equal  part 
thereof  to  be  paid  to  my  third  oonein  and  adopted  son, 
Frederick  Charles  Lander,  and  the  other  eqnal  part 
thereof  to  be  paid  to  Charles  Oram  Lander  Yonsg,  known 
as  Charles  Lander,  my  aeoond  cousin,  to  be  need  by  him 
for  the  benefit  and  ednoation  of  bis  children;  and, 
fnrthermoie,  at  the  end  of  six  years  after  my  death  I 
direct  my  taid  exeontors  and  tmsteea,  or  the  survivor  oC 
them,  to  divide  all  the  capital  of  my  estate  then  in  their 
cuitody  and  control  into  three  equal  and  diatinot  parts, 
one  third  to  be  paid  to  and  to  become  the  sole  property  of 
my  said  adopted  son,  Frederick  Charles  Lander,  and  one 
tbird  part  to  be  paid  to  and  to  become  the  sole  property 
of  the  aaid  Charlea  Oram  Lander  Young,  known  aa 
Charles  Lander,  bat  the  remaining  eqnal  third  part  I 
direct  to  be  further  kept  invested  and  reinvested  by 
(aid  executors  and  tnutaes,  or  the  survivor  of  them, 
together  with  its  aocumulations,  thenceforth  nntil  the 
expiration  of  ten  years  from  my  death,  at  the  end  of 
which  period  the  whole  of  aaid  fond  ahall  be  paid  to  and 
become  the  sole  property  of  the  then  anrviving  cfaildrsn 
of  aaid  Charlea  Oram  Lander  Young  and  of  hia  wif^ 
Emily  Penruddock  Lander,  aaid  fund  with  capital, 
income,  and  all  aconmulationa,  to  be  then  equally  divided 
among  the  aaid  children  then  surviving.  In  caae  of  the 
death  of  either  or  both  said  Frederick  Charles  Lander 
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or  Cbarlei  Oram  Lkndar  Young  before  the  expiration  of 
six  year*  from  my  death,  I  direot  that  the  lawful  iuoa 
then  liTiDg  shall  ta^e  the  parent's  ihare ;  otherwiae  and 
in  oase  of  either'*  death  before  said  expiration  of  six 
yean  from  my  decease  leaving  no  lawfal  issoe  then  anr- 
TiTing,  I  direet  that  his  share  shall  rest  in  the  surrivor 
of  the  two,  or,  if  both  be  dead,  in  snoh  lawful  issne  of 
either  as  may  then  exist  in  the  nearest  degree.  This 
will  is  expressly  oonflaed  in  operation  to  saoh  property 
of  mine  as  may  be  in  England  at  the  time  ot  my  death 
as  expressed  in  the  first  paragraph,  and  does  not  extend 
to  any  other  part  of  my  estate  controlled,  situated,  or 
held  in  custody  elsewhere. 

The  will  was  proved  in  Deo.  1903.  The  f onds 
which  were  eabjeot  to  the  tmsta  of  the  will  had 
been  invested  by  the  tmstees  in  44i2{.  TransTaal 
Oovernment  Throe  per  Oent.  Uaaranteed  Stock, 
which  atood  in  the  truBteea'  names  in  the  books 
of  the  Bank  of  England. 

The  pluntifC  obtained  an  order  nisi  charging 
the  interest  ot  the  defenduit  in  that  stock  with 
the  amount  due  on  the  judgment. 

Upon  the  application  of  the  defendant,  Philli- 
more,  J.  discnnrged  the  order  ni$i,  upon  the 
authority  of  the  case  of  Dixon  v.  Wreneh  (20  L.  T. 
Rep.  492;  L.  Bep.  4  Ex.  154). 

The  Judgments  Act  1838  (1  &  2  Vict.  c.  110) 
^rbvides  : 

Seot.  14.  If  any  person  against  whom  any  judgment 
shall  have  been  entered  up  in  any  of  Her  Majesty's 
Superior  Courts  at  Westminster  shall  have  any  Govern- 
ment stock,  funds,  or  annuities,  or  any  stook  or  shares 
of  or  in  any  pnblio  company  in  England  (whether 
inoorporated  or  not),  standing  in  his  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  it 
shall  be  lawful  for  a  judge  of  one  of  the  Snpeiior  C!ourta, 
on  the  ai^oation  c^  any  judgment  creditor,  to  order 
that  snoh  stock,  funds,  annuities,  or  shares,  or  snoh  of 
them  or  such  part  thereof  respectively  as  he  shall  think 
fit,  shall  stand  oharged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so  recovered,  and 
intarest  thereon,  and  snch  order  shall  entitle  the  judg- 
ment creditor  to  all  snoh  remedies  as  he  would  have 
been  entitled  to  if  snoh  charge  had  been  made  in  bis 
favonr  by  the  judgment  debtor ;  provided  that  no  pro- 
oeedinga  shall  be  taken  to  have  the  benefit  of  snoh 
charge  nntil  after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order. 

The  Judgments  Act  1840  (3  &  4  Vict.  c.  82) 
provides : 

Sect.  82.  The  aforesaid  provisions  of  the  said  Act  [1  & 
2  Vict.  c.  110, 8.  14]  shall  be  deemed  and  taken  to  extend 
to  the  interest  of  any  jurlgment  debtor,  whether  in  pos- 
session, remainder,  or  reversion,  and  whether  vested  or 
contingent,  as  well  in  any  such  stook,  funds,  annuities, 
or  shares  as  aforesaid,  as  also  in  the  dividends,  interest, 
or  annual  produce  of  any  such  stook,  funds,  annuities, 
or  shares ;  and  whenever  any  snoh  judgment  debtor  shall 
have  any  estate,  right,  title,  or  interest,  vested  or  oon- 
tiagent,  in  possession,  remainder,  or  reversion,  in,  to,  or 
ont  of  any  snob  sto^,  fnnds,  annnitiee,  or  shares  as 
aforesaid,  which  now  are  or  shall  hereafter  be  standing 
in  the  name  of  the  Accountant- Qeneral  of  the  Court  irf 
Chancery,  or  the  Accountant- G«neral  of  the  Court  of 
Bxohequer,  or  in,  to,  or  ont  of  the  dividends,  interest,  or 
annual  produce  thereof,  it  shall  be  lawful  for  such  judge 
to  make  any  order  as  to  snch  stock,  funds,  annuities,  or 
shares,  or  the  interest,  dividends,  or  annaal  prodnce 
thereof,  in  the  same  way  as  if  the  same  had  been  standing 
in  the  name  ot  the  trustee  of  such  judgment  debtor. 
Provided  always  that  no  order  of  any  judge  as  to  any 
stook,  funds,  aannitiet,  or  shares  standing  in  the  name 
of  the  Acoonntaot-General  of  the  Conrt  of  Ciianoery,  or 
Am  Aoeonstsnt-Oeneral  of  the  Conrt  of  Exchequer,  or  as 
to  the  interest,  dividends,  or  annnat  ptednee  thereof,  shall 


prevent  the  Governor  sod  Cempaoy  of  the  Bank  ot 
England,  or  any  pnblio  oompanj,  fram  permitting  any 
tzanafsr  of  such  stock,  fnodji,  annuities,  or  shares,  o^ 
payment  of  the  interest,  dividends,  or  annual  prodnoe 
thereof,  in  such  manner  as  the  Court  of  Chancery  or  the 
Court  of  Exchequer  respectively  may  direot,  or  shall 
have  any  greater  effect  than  if  such  debtor  had  charged 
such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
:3ividends,  or  annual  produce  thereof,  in  favonr  of  the 
judgment  creditor,  with  the  amount  of  the  sum  to  be 
mentioned  in  any  such  order. 

The  plaintiff  appealed. 

Montague  Lxuh,  K.C.  and  Firminger  for  the 
appeUant. — The  learned  judge  was  wrong  in  dis- 
charging the  charging  order  nisi,  for  the  defen- 
dant, the  judgment  debtor,  has  under  this  will  an. 
interest  in  the  stock  in  respect  of  which  a  charg-r 
ing  order  can  be  made  under  seot.  14  of  the 
Judgments  Act  1838,  as  extended  by  seot.  1  c^ 
the  Judgments  Act  1840.  The  learned  judge 
decided  this  case  upon  the  authority  qf  Dixon  v. 
Wreneh  (20  L.  T.  Bep.  492;  L.  Bep.  4  Ex.  154). 
But  the  decision  in  that  case  was  based  upon  the 
ground  that  there  was  under  the  will  a  direction  io  . 
sell  the  stock  and  shares,  and  that  therefore  the 
judgment  debtor  had  only  an  interest  in  the 
prooeeds  of  sale,  and  not  in  the  stock  and  shares 
themselves.  In  this  case  there  is  no  obligation 
upon  the  trustees  to  sell  the  stock.  The  defen- 
dant has  a  contingent  interest  in  this  stook.  A 
charging  order  can  be  made  upon  the  interest  of 
one  person  in  stook  which  stands  in  tiae  name*  of 
trustees  upon  trust  for  that  person  and  f<^ 
others : 

Bouth-Weitem  Loan   and  Discount    Companif  v.. 
liobertion,  46  L.  T.  Bep.  427  ;  8  Q.B.  Div.  17. 

A  contingent  interest  in  shares  standing  in  th» 
name  of  a  trustee  can  be  charged  under  uie  Aot» 
in  respect  of  a  judgment  debt  due  from  the  eettui 
que  trtut  : 

Cragg  v.  Taylor,  15  L.  T.  Bep.  584 ;  L.  Bep.  2  Ex. 
131. 

T.  W.  Wheeler,  K.O.  and  B.  C.  Siundert  for  the 
respondent — ^The  deoieion  of  Pfaillimore,  J.  was 
right.  The  defendant  has  no  interest  in  this 
stock  which  can  be  oharged  under  the  Aots,  for 
the  trastees  have  power  to  sell  it  at  any  time  and 
reinvest  in  other  securities ;  and,  if  there  are  any 
debts  of  the  testatrix,  they  would  be  obliged  to 
sell  in  order  to  pay  the  debts.  This  case,  there- 
fore, is  clearly  within  the  decision  in  Dixon  t. 
Wreneh  (tibi  sup.).  Under  this  will  the  defendant 
has  no  interest  in  the  stook  in  which  the  trust 
fund  happens  to  be  invested,  but  merely  a  right, 
after  the  expiration  of  the  six  years,  to  receive 
one  third  of  the  proceeds  of  the  trust  fund.  At 
the  end  of  the  six  years  the  whole  fund  is  to  b^ 
converted  into  money  and  divided  : 

Lewin  on  Trusts,  pp.  988,  989,  lOth  edit. 

Lush,  K.C.  was  not  called  upon  to  reply. 

STiBLiNa,  L.J. — The  question  on  this  appeal 
is  whether  a  charging  order  can  be  made  on  the 
interest  of  the  judgment  debtor  in  certain  stock, 
nndei-  seot.  14  of  1  &  2  Yiot.  o.  110,  and  seot.  1  of 
3  &  4  Vict.  0.  82.  Sect.  14  of  the  first  Act  pro- 
vides that :  "  If  any  person  against  whom  any 
judgment  shall  have  been  entered  up  in  any  of 
Her  Majesty's  Superior  Courts  at  Westminster 
shall  have  any  Government  stock,  funds,  or 
annuities  .  .  «  standing  in  his  name  in  his 
own  right,  or  in  the  name  of  any  person  in  trsst 
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for  him,  it  ahall  be  lawful  for  a  judge  of  one  of 
the  Superior  Courts,  on  the  application  ot  any 
judgment  creditor,  to  order  that  such  stvik, 
funds,  annuities,  or  shares,  or  such  of  them  or 
such  part  thereof  respeotirely  as  he  shall  think 
fit,  shall  stand  charged  with  payment  of  the 
amonat  for  which  judgment  shall  have  been  so 
recovered,  and  interest  thereon,  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if 
such  charge  had  been  made  in  his  favour  by  the 
judgment  creditor."  Those  provisions  apply  to 
stook,  funds,  annuities,  or  shares,  standing  in  tha 
name  of  the  jadgment  debtor  in  his  own  right  or 
in  Uie  name  of  some  person  in  trust  for  him.  Those 
provisions  were  extended  by  sect.  1  of  3  &  4  Yiot. 
o.  82,  which  enacts  that  those  provisions  "  shall 
be  deemed  and  taken  to  extend  to  the  interest  of 
any  judgment  debtor,  whether  in  possession, 
remainder,  or  reversion,  and  whether  vested  or 
oontingent,  as  well  in  any  such  stock,  funds, 
annuities,  or  shares  as  aforesaid,  as  also  in  the 
-dividends,  interest,  or  annual  produce  of  an^ 
■Hoh  stock,  funds,  annuities,  or  shares."  In  thu 
«ase  the  question  is  as  to  the  interest  of  the 
jadgment  dobtor  under  a  will.  The  testatrix 
appointed  two  persons  to  be  ezecntors  and 
isrostees  as  to  certain  property  in  England;  she 
directed  them  to  collect  all  her  estate  in  England 
«nd  to  invest,  and  reinvest,  and  to  manage  the 
fund ;  she  also  directed  them  to  accumulate  and 
invest  the  income,  and,  at  the  end  of  six  years 
from  her  death,  to  divide  the  accumulated  inoome 
into  two  parts,  one  part  to  be  paid  to  the  jadg- 
ment debtor  to  be  used  by  him  for  the  benefit 
and  education  of  his  children.  I  do  not  decide 
that  an  order  can  be  made  affecting  the  share  of 
the  aocomulations  so  given  to  toe  judgment 
debtor,  for  it  might  be  said  that  he  was  only  a 
trustee  of  this  fund  for  the  benefit  of  his  children. 
The  will,  however,  provides  that  at  the  end  of  six 
years  from  the  death  of  the  testatrix  the  trustees 
shall  divide  all  the  capital  into  three  parts,  and 
that  one  part  shall  be  pud  to  and  become 
the  sole  property  of  the  judgment  debtor.  The 
question  now  is  whether,  in  respect  of  that 
one  third  part  of  the  capital,  the  jadgment 
debtor  has  an  "  interest "  in  the  stook 
within  the  meaning  of  sect.  1  of  3  &  4 
Tict.  0.  82.  There  is  no  stock  standing  in  the 
name  of  the  judgment  debtor,  but  there  is  stock 
standing  in  the  names  of  the  trustees  of  the  will, 
which  is  admittedly  stock  within  the  provisions  of 
sect  14  of  1  &  2  Vict.  o.  110.  That  stock  consti- 
tutes the  whole  fund  subject  to  the  trust  that  at 
the  end  of  six  years  from  the  death  of  the  tes- 
tatrix one  third  shall  be  paid  to  and  become  the 
sole  property  of  the  jadgment  debtor.  The  con- 
tention on  behalf  of  the  judgment  debtor  is  that 
he  has  not  an  "  interest"  in  this  stock  within  the 
meaning  of  sect.  1  of  3  &  4  Vict.  o.  118,  because 
the  trustees  are,  or  may  be,  under  an  obligation 
to  convert  the  stock  into  money,  and  therefore  the 
interest  of  the  judgment  debtor  is  only  in  the  pro- 
ceeds of  eale,  as  was  the  case  in  Dixon  v.  Wrench 
(20  L.  T.  Bep.  492;  L.  Bep.  4  Ex.  154).  It 
was  further  argued  that  the  trustees  were  also 
executors,  and  that  there  might  be  debts  of  the 
testatrix,  in  which  cass  the  executors  might  be 
obliged  to  sell  some  of  this  stock  to  pay  the 
debts.  That  is  true,  and  the  judgment  diabtor 
tiikes  his  interest  subject  to  that  contingency; 


but  that  would  not  prevent  the  judgment  debtor 
from  having  an  interest  in  the  remaining  stock. 
There  might  be  no  debts,  and  then  the  only  obli- 
gation of  the  trustees  would  be  to  aboumnlato  the 
inoome  during  six  years,  and  at  the  end  of  that 
period  to  divide  the  capital  fund  into  three  parts, 
and  pay  one  part  to  the  judgment  debtor.  It  was 
further  arg^ued  that  there  would  be  an  obligation 
on  the  trustees  to  sell  the  stock  at  the  end  of  the 
six  years ;  but  the  obligation  appears  to  be  only 
to  divide  the  capital  into  three  equal  parts.  That 
does  not^  in  my  opinion,  involve  a  sale.  It  misht 
be  necessary  to  sell  the  property  if  it  consisted  of 
an  indivisible  chattel;  but  here  the  stock  itself 
may  be  divided,  and  a  part  of  it  mav  be  trans- 
ferred to  the  judgment  debtor.  There  is  no 
express  obligation  in  the  will  to  sell,  and  the 
nature  of  the  property  does  not  make  a  sale 
necessary.  In  my  opinion  the  jadgment  debtor 
could,  at  the  end  of  the  six  years,  chum  a 
transfer  to  himself  of  a  one  third  share  of 
the  stock  in  which  the  fund  was  invested. 
It  seems  to  me,  therefore,  that  the  judgment 
debtor  has  an  interest  in  the  stook  within  sect.  1 
ot  3  &  4  Yiot.  c.  82.  With  reference  to  the  power 
to  reinvest  given  by  the  will,  there  is  no  impera- 
tive obligation  on  the  trustees  to  change  the 
investment ;  they  have  a  discretion  to  do  so 
if  it  is  prudent  to  do  so.  If  the  trustees  make 
any  change  in  the  investment,  the  charging  order 
will  cease  to  affect  any  stock  which  the  trustees ' 
may  transfer  for  the  purpose  of  chan^n^  the 
investment.  The  discretion  of  the  trustees  is  not 
in  any  way  afEected  by  the  charging  order,  which 
applies  to  the  interest  of  one  eeMtui  qtu  trutt  only, 
an  interest  which  is  subject  to  that  discretion. 
The  oases  which  have  been  cited  do  not  seem  to 
me  to  decide  anything  contraiy  to  our  decision  in 
this  case.  In  Diteon  v.  Wrench  (uM  tup.)  the 
decision  proceeded  apon  the  ground  that  there 
was  an  imperative  obligation  to  convert  the 
shares  into  money  at  a  definite  time,  and  that  the 
interest  of  the  judgment  debtor  was  in  the  pro- 
oseds  only,  and  not  in  the  shares  themselves.  In 
Cragg  v.  Taylor  (15  L.  T.  Bep.  584 ;  L.  Bep.  2 
Ex.  131)  there  was  a  trust  for  sale  of  the  shares 
and  to  hold  the  proceeds  upon  certain  trusts,  the 
ultimate  trust  being  for  the  judgment  debtor  if 
none  of  his  children  attained  the  aae  of  tweniy- 
one  or  married  under  that  age;  and  it  was  there 
held  that  the  jadgment  debtor  had  an  interest  in 
the  shares  upon  which  a  charging  order  oonld  be 
made.  In  the  present  case  there  is  not  an  impera- 
tive trust  for  sale,  and  the  judgment  debtor  may 
in  the  future  acquire  aa  absolute  tiUe  to  a  part  of 
the  stock  in  epeeU.  So  lonj^  as  the  stock  remaina 
unsold  he  has,  in  my  opinion,  an  "  interest "  in 
the  stook.  I  think,  therefore,  that  a  charging 
order  can  be  made  upon  his  interest,  whatever  it 
may  be,  in  this  stock.  Thia  appeail,  therefor^ 
mast  be  allowed. 

Hathew,  L.J. — I  am  of  the  same  opinion.  I 
think  that  there  is  not  auT  obligation  on  the 
trustees  to  sell  the  stock,  and  that,  when  the  time 
arrives  to  divide  the  fund,  the  jadgment  debtor 
may  elect  to  have  a  transfer  of  one  third  of  the 
stock  as  his  share  of  the  fund.  I  agree  that  this 
appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  :  for  the  appellant,  B.  Chapman ;  for 
the  respondent,  H,  W.  Menniker  Banoe. 
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Friday,  Aug.  12, 1904. 

(Before  CoLLiHS,  M.B.  and  Oozxnb- 

Habdt,  L.J.) 

Wills  «.  Allott.  (a) 

AFPEA^L  FROM  THE  KINO's  BENCH  DIVISION. 

J?raetiee — Summary  judgment — Action  by  money- 
lender to  recover  loan  and  interest — Earth  and 
itruonteionable  trantaetioi^—Exceuive  interest 
— Claim  far  relief  tinder  Moneylenders  Act  1900 
(63  &  64  Vict.  c.  &l)—Applieation  under  Order 

xir.,  r.  1. 

Jf,  in  an  action  by  a  moneylender  to  recover  mo-.My 

lent  and  interest,  it  appears  that  priin&  facie  the 

interest  charged  is  excessive,  and  the  borrower 

asks  for  relief  under  the  Moneylenders  Act  1900, 

iAe  ease  is  one  that  ought  not  to  be  dealt  with 

1    summarily  under  Order  XIV. 

Appeal  of  the  defendant  from  an  order  of  Philli- 

more,  J.,  made  at  chambers,  giving  the  plaintiff 

leave  to  eign  final  jadtrment  for  the  amount  of 

his  claim,  nnder  Order  XIV. 

The  plaintiff  brought  tliia  action  to  recover 
-from  the  defendant  the  sum  of  701.,  the  amount 
due  on  a  promissory  note. 

The  plaintiff  was  a  registered  moneylender,  and 
the  defendant  was  a  clerk  in  holy  orders. 

The  promissory  note  upon  which  this  action 
^ros  broai;ht  was  dated  the  26th  March  1904,  and 
"was  made  by  the  defendant  in  favour  of  the 
|>laintiff  for  701,  payable  by  three  quarterly 
instalments  of  2^.  6*.  8i.  eaon ;  and  it  was  pro- 
vided that,  if  default  were  made  in  payment  of 
■asxj  instalment,  the  entire  amount  unpaid  should 
4>ecome  due  and  payable  on  demand. 

The  defendant  having  failed  to  pay  the  first 
instalment,  the  plaintiff  demanded  payment  of  the 
whole  70{.,  and  brought  this  action. 

TJpon  an  application  by  the  plaintiff  for  leave 
to  sign  final  judgment  under  Order  XIV.,  the 
defendant  made  an  affidavit  in  which  he  made  the 
following  statements :  That  he  was  a  curate  with 
a  stipend  of  150{.  a  year,  which  was  his  only 
income ;  that  in  Dec.  1902  he  first  borrowed  from 
the  plaiiatiff  502.,  for  which  he  gave  a  promissory 
note  for  702.  payable  by  three  quarterly  instal- 
ments, and  tbat  he  had  since  borrowed  two 
further  sums  ot  502.  in  Aug.  1903  and  March 
1901  upon  similar  terms,  and  in  each  case  given  a 
promissory  note  for  702. ;  that  his  account  with 
the  plainraff  was  a  miming  account  which  had 
never  been  closed ;  that  he  bad  repaid  the  plain- 
tiff 1402.  on  aooonnt  of  the  loans  bv  instalments, 
«nd  that)  except  as  to  the  balance  of  102.,  the 
whole  of  the  pluntiff 's  claim  was  for  interest ;  and 
that  the  interest  claimed  was  at  the  rate  of  125  per 
«ent.  per  annum.  He  alleged  that  this  interest 
was  excessive  and  the  transaction  harsh  and 
■unconscionable,  and  asked  for  relief  under 
the  Moneylenders  Act  1900;  and  he  offered 
to  pay  the  balance  of  102.  and  interest  at  5  per 
cent,  on  all  the  money  advanced  to  bim  by  the 
plaintiff. 

The  master  made  an  order  that  the  defendant 
should  within  four  days  pay  to  the  plaintiff  the 
sum  of  102.  and  interest  at  5  per  cent,  upon  the 
amount  advanced  to  the  defendant,  and  he  gave 
leave  to  defend  as  to  the  rest  of  the  claim. 

Upon  an  appeal  by  the  plaintiff,  Phillimore,  J., 
at  cnambers,  made  an  order  giving  the  plaintiff 

i«)  ilaporMd  by  J.  H.  Wiuiams,  Kitn  BkntotoHrt-Lftir,        1 


leave  to  sign  final  judgment  for  the  whole  amount 
of  his  claim. 

The  Moneylenders  Act  1900  (63  &  64  Yict.  c.  51) 
provides : 

Seot  1.  Where  proaeedingri  are  taken  in  any  oonrt  by 
a  monajlsnder  for  the  recovery  of  any  money  lent  after 
the  oommenoement  of  this  Aot,  or  the  enforoement  of 
any  agnement  or  eeoarity  made  or  taken  after  the  oom- 
menoement of  thii  Aot,  in  retpeot  of  money  lent  either 
before  or  after  the  oommenoement  of  this  Aot,  and  there 
is  eridenoe  whioh  siliifies  the  ooart  that  the  interest 
ohatyed  in  respaot  of  the  anm  aotnaUy  lent  is  exoeasivs, 
or  th»t  tho  amonnte  charged  for  expenses,  inqniries, 
fines,  binns,  premium,  renewals,  or  any  other  obaxgea, 
are  exceiiire,  and  that,  in  either  case,  the  tianaaotion  ia 
harsh  and  nnoonsoionable,  or  is  (^theririse  saoh  that  a 
oonrt  of  equity  woold  give  relief,  the  ooort  may  reopen 
the  transaotion  and  take  an  aooonnt  batireen  the  money- 
lender and  the  person  aneJ,  and  may,  notirithatanding 
any  statement  or  aettlemant  of  aooonnt  or  any  agree- 
ment purporting  to  close  previona  dealings  and  oreate  a 
new  obligation,  reopen  any  aooonnt  already  taken 
between  them,  and  relieve  the  peraon.  aned  from  any 
payment  of  any  snm  in  exoeaa  ot  the  sum  adjudged  by 
the  oonrt  to  be  fairly  due  in  reapaot  of  snoh  ptinoipal, 
intsrest,  and  ohargea  aa  the  oonrt,  having  rsgurd  to  the 
risk  and  all  the  oiroamatanoea,  may  adjndge  to  be 
reasonable ;  and  if  any  snoh  exoeaa  has  been  paid,  or 
allowed  in  aooonnt,  by  the  debtor,  may  order  the  creditor 
to  repay  it ;  and  may  aet  aside,  either  wholly  or  in  part,  or 
revise,  or  alter,  any  security  given  or  agreement  made  in 
reapeot  of  money  lent  by  the  moneylender,  and  if  the 
moneylender  has  parted  with  the  aeonrity  may  order  him 
to  indemnify  the  borrower  or  other  peraon  aned. 

The  defendant  appealed. 

J.  B.  Bcmdolph  for  the  appellant — ^The  learned 
judge  ought  not  to  have  given  leave  to  sign 
judgment  nnder  Order  XIV.  in  such  a  case  as 
this.  The  claim  is  by  a  moneylender  for  money 
lent  and  interest,  and  the  def  <»ndiint  has  alleged 
fao  B  which  prima  facie  bring  the  case  within  the 
Moneylenders  Act  1900,  and  he  has  asked  for 
relief  under  that  Act.  The  amount  of  interest 
charged  is  prima  facie  excessive,  and  if  the 
transaction  is  harsh  and  unconscionable  the 
plaintiff  may  obtain  relief  under  the  Act.  When 
the  defendant  has  aliened  facts  and  cironmstances 
which  mrimd  facie  bring  the  case  within  the  Act, 
Order  XIV.  ought  not  to  be  put  into  operation, 
but  the  question  whether  the  defendant  is  entitled 
to  relief  ought  to  be  tried  in  the  ordinary  way. 
The  interest  oiurged  for  a  loan  may  be  so  excessive 
as  to  make  the  transaction  "harsh  and  uncon- 
scionable "  within  the  Aot : 

B«  A  Debtor;  Xx  parte  The  Debtor,  88  L.  T.  Bep. 
401 ;  (1903)  1  E.  B.  70S. 

G.  W.  Powers  for  the  respondent. — The  learned 
judge  was  right  in  coming  to  the  conclusion  upon 
the  affidavits  that  there  was  no  defence  to  this 
action,  and  giving  the  plaintiff  leave  to  sign  final 
judgment.  It  is  clear  that  the  defendant,  an 
educated  man,  kneiv  well  what  he  was  doing, 
and  underatood  the  whole  transaction.  A  trans- 
action of  that  kind  cannot  possibly  be  "  hanh 
and  unconscionable "  within  tne  meaning  of  the 
Moneylenders  Act  1900 : 

Levene  v.  Oreenviood,  20  Times  L.  Bep.  389. 
It    is    quite    clear    upon    the    affidavits    that 
there  is  no  poesible  defence  to  the  action,  and 
therefore  tha  order  of  the  learned  judge  was 
right. 

Bandolph  was  not  called  npon  to  reply. 
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GoUiiNS,  M.B.— The  qnestion  in  this  oase  is 
whether  the  plaintiff  was  entitled  to  have  leave  to 
sign  final  jndgment  nnder  Order  XIY.  for  the 
amonnt  of  his  claim.  Kon',  it  seems  to  me  that, 
since  the  passing  of  the  Moneylenders  Act  1900, 
it  is  impossible  to  aay  that  the  prooednre  provided 
by  Order  XIY.  is  properly  applicable  in  an  action 
hironght  by  a  moneylender  when  prima  faeie  the 
loan  appears  to  cany  an  exorbitant  rate  of 
interest!  In  a  case  of  that  kind  the  moneylender 
has  not  an  absolute  right  to  recover  the  amonnt 
which  the  borrower  may  have  agreed  to  pay.  His 
right  is  a  qualified  one,  involving  an  investigation 
1^  a  judicial  tribnnnl  into  the  qnestion  whether 
his  prima  faeie  right  ought  to  be  enforced.  That, 
in  my  opinion,  is  act  a  case  of  the  class  which  can 
be  dealt  with  under  Order  XIY.  In  the  present 
case  it  is  clear  that  there  was  prima  faeie  a  debt 
due  trom  the  defendant  to  the  plaintiff,  but  the 
defendant  has  sworn  to  certain  facts  which,  if 
tme,  may  establish  a  defence  to  the  greater  part 
of  the  claim,  by  reason  of  the  provisions  of  the 
Act.  It  seems  to  me  that,  where  the  court  has  a 
special  jurisdiction  to  decide  that,  in  a  partionlar 
class  of  case,  a  plaintiff  dught  not  to  be  allowed 
to  recover  a  j>rtmd/a«t«  debt,  that  particular  class 
of  case  does  not  come  within  Order  XIY.  The 
Moneylenders  Act  1900,  by  sect.  1,  provides  as 
follows :  "  Where  proceedings  are  taken  in  any 
court  by  a  monetylender  for  the  recovery  of  any 
money  lent  ...  or  the  enforcement  of  any 
affreemeut  or  security  made  or  taken  in  respect 
M  money  lent  .  .  .  and  there  is  evidence 
whicJt  satisfies  the  court  that  the  interest  charged 
in  respect  of  the  sum  actually  lent  is  excessive, 
or  that  the  amounts  charged  for  expenses 
inquiries,  fines,  bonus,  premium,  renewal,  or  any 
other  charges  are  excessive,  and  that,  in  either 
case,  the  transaOtion  is  harsh  and  unconscionable, 
or  is  otherwise  su'^h  that  a  court  of  equity  would 
give  relief,  the  court  may  reopen  the  transaction 
.  .  .  and  relieve  the  person  sued  from  payment 
of  any  sum  in  excess  of  the  sum  adjudged 
by  the  court  to  be  fairly  due  in  respect  of 
snoh  piin<»pal,  interest,  and  charges  as  the 
court,  naving  regard  to  the  risk  and  all  the 
circumstances,  may  adjudge  to  be  reasonable." 
In  the  present  case  the  plaintiff  advanced  to  the 
defendant  1502.  in  all,  and  the  defendant  has 
repaid  1402.,  leaving  102.  of  principal  unpaid. 
The  defendant  claims  702.  The  master  ordered 
that  the  de^ndant  should  pay  the  balance  of  102. 
and  interest  at  5  per  cent,  on  the  total  loan,  but 
that  he  should  defend  as  to  the  rest  of  the 
daim.  The  learned  judge  set  aside  that  order, 
and  gave  the  phdntiff  kave  to  sign  judgment 
for  me  whole  of  his  claim.  In  mv  opinion, 
having  r^^d  to  the  affidavit  made  by  the 
defendant,  and  to  the  decision  of  the  Court 
of  Appeal  in  Be  A  Debtor  (88  L.  T.  Rep.  401 ; 
(1903)  1  K.  B.  705),  the  present  case  prima  faeie 
comes  within  the  Moneylenders  Act  1900,  so  that 
there  must  be  an  investigation,  and  therefore  it 
is  not  witUn  the  operation  of  Order  XIY.  The 
case  involves  an  investigation  which  ought  to  be 
made  before  the  proper  tribunal  for  the  ti-ial  of 
actions  and  not  in  summary  proceeding  under 
Order  XIY.  I  think,  therefore,  that  this  appeal 
must  be  allowed,  and  the  order  of  the  master 
restored. 

Cozbks-Habot,  L.J. — I  agree.  It  seems  to  me 
that  the  provisions  of  the  Moneylenders  Act  1900 


have  introduced  an  entirely  new  element  into  eve^ 
case  which  falls  within  the  Act.  Whenever  it  is 
found  upon  the  face  of  the  transaction  that  the 
interest  is  excessive,  whatever  that  rate  of  interest 
may  be,  then  the  further  problem  has  to  be  solved 
whether  in  all  the  oironmstanoes  of  the  case  the 
interest  is  so  excessive  as  to  make  the  transaction 
harsh  and  unconscionable.  That  is,  in  my  opinion, 
a  question  which  must  be  determined,  not  in 
summaiT  prooeedingB  under  Order  XIY.,  but 
before  the  ordinary  tiibnnal  which  tries  a  matter 
with  the  parties  and  witnesses  before  it.  I  think 
that  tiie  loomed  judge  at  chambers  could  not  hav» 
considered  what  was  said  by  the  Master  of  the 
BoUs  iu  Be  A  Debtor  (tibi  tup.),  where  he  said : 
"  Beli^  may  be  given  if  the  bargain  is  harsh  and 
nnoonscionable  by  reason  of  excessive  interest  or 
other  excessive  charges.  Before  the  Act  th» 
oourte  of  equity  used  to  give  relief  in  special 
cases  when  the  parties  stood  in  a  particular  rela- 
tion to  each  other,  or  upon  the  ground  of  frauA 
or  undue  pressure  upon  the  borrower,  but  they  did 
not  regani  excessive  interest  alone  as  a  sround 
for  setting  aside  a  bargain  in  the  absence  of  some- 
particular  relation  between  the  parties,  as,  for 
instance,  if  the  borrower  was  an  expectant  heir. 
I  will  not  say  that  under  this  section  the  interest 
charged  and  the  other  oharses  made  might  not  b» 
BO  excessive  as  to  render  Uie  barg^n  harsh  and 
unconscionable,  even  as  against  a  borrower  who- 
was  of  fidl  age,  and  who  stood  in  no  spedal  rda- 
tion  to  the  lender."  And  the  other  members  of 
the  Gourt  of  Apx)eal  agreed  with  that  view.  I 
express  no  opinion  as  to  what  ought  to  be  the 
result  of  this  action,  and  I  only  say  that  this  is 
not  a  proper  case  in  which -to  apply  the  procedure- 
under  Order  XIY.  I  agree,  therefore^  that  thia 
appeal  must  be  allowed  ^^„j  „aow«J. 

Solicitors  for  the  appellant,  Pritehard,  Sngle- 
fUld,  and  Co.,  for  Elliott  and  EUiott,  Manchester. 

Solicitors  for  the  respondent,  Bennett  and 
Ferrie,  for  Bray  and  Price,  Leicester. 


Nov.  11, 12,  and  14, 1904. 
(Before  Collins,  M.B.,  Stiblino  and 

Mathbw,  L.JJ.) 

Thompson  v.  Ecclbs  Oobpobation. 

Habdickb  v.  Fbibrn  Babnbt  Ubban 

DiBTBiCT  Council,  (a) 

APPEALS  7B0M  THB  KINO'S  BENCH  DIVISION. 

Local  govemmetd— Drain  or  »«wer — Pipe  draining 
two  or  more  hotuet  belonging  to  different  owners 
— "  Sin^2«  private  drain^' — Nuiianee—LiabUit§ 
of  owner  to  abate  nuitaruse — Notice  by  local 
author^— Public  HeaUh  Act  1875  (38  <»  3» 
Vict.  e.  65),  8.  41— Public  HeaUh  Aete  Amend- 
ment Act  1890  (53  &  54  Viet.  e.  59),  ».  19. 

A  line  of  pipes,  which  it  wholly  tituate  on  private 
ground  and  carriet  the  drainage  of  two  or 
more  houie*  not  a22  belonging  to  the  tame 
owner  into  a  public  eetoer,  it  a  "tingle 
private  drain"  within  tect.  19  of  the  PvUie 
HeaUh  Acts  Amendment  Act  1890,  ond,  if  that 
drain  eauiet  a  nimanee,  the  local  autfcortty 
may  proceed  under  leet.  41  of  the  Public  HealiK 

(a)  Baported  by  J.  H.  Wiluahb  mkI  W.  W.  Obb,  EKin.,     ' 
BarrMeii-at-Law. 
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.  Aet  1875  to  eotnpel  ike  owner  of  Oie  premi*e$ 
to  do  tho  works  neoeaaary  to  abtUe  the  wuieaKce. 

When  a  nuitanee  i»  etmaed  by  a  "  single  private 
drain,"  the  local  mUhoritjf  may  eiOter  ihmtselves 
do  the  work  necessary  to  cUiate  ihe  nuisance 
and  recover  the   expenses  from  the    owner  of 

■  ihe  premises  on  which  the  nuisance  exists,  or 
.  they  may  compel  the  owner  to  do  the  work  by 

proceedings  under  sect.  41  of  the  PtMie  Sealth 
Act  1875. 
It  w  suffieienifor  the  locai  authority  to  give  notice, 
under  sect.  41  of  the  Public  Health  Act  1875,  to 
the  owner  of  the  premises  on  whidi  the  nuisance 

■  exists  to  do  the  work  necessary  to  dbate  the 
nuisance,  and  it  is  not  necessary  to  give  notice 
to  the  otoners  of  ihe  other  premises  drained  by 

■  ihe  sitigle  private  dratn. 

■Judgment  of  the  Divisional  Court  in  ihe  first  ease, 
and  of  Channell,  J.  in  the  second  case,  reversed. 
>.    Bradford  v.  Eastboanie  Corporation  (74  L.   T, 
^        Bnp,  762 ;  (1896)  2  Q.  £.  205)  approved. 

Thompson  v.  Eccles  Gobfobatiok. 
AffsaIi  of  the  Oorporation  of  Eccles  from  the 
judgment  of  the  Diyisional  Ooort  (Lord  Alver- 
«toiie,  C.J.,  Darling  and  Channell,  JJ.)  upon  a 
-case  stated  by  justices. 
.  The  Corporation  of  Eodes  preferred  a  com- 

flaint  against  Thompson,  under  sect.  41  of  the 
'nblic  Health  Act  1875  and  sect.  19  of  the  Public 
Health  Acts  Amendment  Act  1890,  for  having 
made  default  in  complying  with  the  requisitions 
of  a  notice  served  upon  him  to  abate  a  nuisance 
•on  oertain  premises  belonging  to  him. 

Thompson  was  the  owner  of  a  block  of  seven 
houses  in  Liverpool-road,  within  the  district  of 
"the  oorporation.  One  of  these  houses  was  the 
«nUeot  of  the  above  complaint. 

TheBe  seven  bouses  were  built  in  1875,  in 
■accordance  with  plans  approved  by  the  then 
local  authority,  the  predecessors  of  the  corpo- 
ration. 

Adjacent  to  this  block  of  seven  houses,  and 
«eparated  therefrom  only  by  a  private  passage 
^ving  access  to  the  backs  of  the  houses,  there 
were  twelve  houses  belonging  to  one  Johnson. 
These  twelve  houses  were  divided  into  two  blocks 
of  six  houses  each  bv  a  private  passage  giving 
aooeea  to  the  backs  of  the  houses.  Thme  twelve 
houses  were  in  the  Liverpool-road,  and  on  the 
-same  side  as  Thompson's  houses. 

Thompson's  houses  were  dredned  by  a  9in.  pi^ 
running  through  and  under  the  cellars  of  his 
seven  houses,  and  receiving  the  drainage  of  each 
house.  This  9in.  pipe  carried  the  drainage  into 
«  main  sewer  of  Uie  oorporation  in  an  adjoining 
street. 

This  9in.  pipe  was  a  continuation  of,  and 
received  the  drainage  from,  a  Bin.  pipe  which 
jtassed  through  and  under  tiie  cellars  ot  the 
twelve  houses  belonging  to  Johnson,  and  reouved 
jthe  drainage  from  each  of  the  twelve  houses 
l>efore  reaching  the  9in.  pipe. 
.  The  whole  of  the  6in.  and  9in.  pipe  was  laid 
-through  private  property  until  it  reached  the 
inain  sewer  in  the  adjoining  street. 
.  On  the  6th  March  1903  a  complaint  was  made 
to  the  corporation  that  the  drain  or  sewer  belong- 
ing to  one  of  Thompson's  houses  was  a  nuisance 
and  injurious  to  health. 

Upon  examination  this  drain  or  sewer  was 
:{ound  to  be  in  a  bad  condition,  and  to  require 


alteration  or  amendment.  It  was  part  of  the 
9in.  pipe  above  mentioned. 

On  the  16  th  March  1903  the  corporation 
served  on  Thompson  a  notice  requiring  him  to 
abate  the  nuisance,  and  for  that  purpose  to 
execute  certain  specified  works  of  a  structural 
kind. 

On  the  hearing  of  the  complaint  it  was  con- 
tended on  the  part  of  Thompson  that  as  the 
drain  of  the  house  received  the  drainage  of  more 
than  one  building,  not  within  the  same  curtilage, 
it  was  a  sewer,  under  the  provisions  of  sects.  4 
and  13  of  the  Public  Health  Act  1875,  sjid  was 
vested  in  the  corporation,  whose  duty  it  was  to 
repair  it  and  keep  it  so  as  not  to  be  a  nuisance ; 
and  that  the  drain  was  not  a  "single  private 
drain,"  within  the  meaning  of  sect.  19  of  the 
Public  Health  Aots  Amendment  Act  1890. 

On  the  part  of  the  corporation  it  was  contended 
that  the  drain  at  the  place  where  the  nuisance 
occurred  was  a  "  single  private  drain  "  to  which 
sect.  19  of  the  Act  of  1890  applied,  and  that  they 
had  power  to  require  Thompson  to  execute  the 
necessary  works  imder  and  by  virtue  of  the  pro- 
visions of  sect.  41  of  the  Act  of  1875. 

The  justices  found  that  the  drain  was  used  by 
two  or  more  houses  belonging  to  different  owners, 
and  that  the  drain  was  a  "  single  private  drain  " 
within  the  meaning  of  sect.  19  of  the  Act  of  1890 ; 
and  they  made  an  ord6r  upon  Thompson  to  abate 
the  nuisance  and  to  do  any  work  necessary  for 
that  purpose  within  twenty -eight  days. 

The  justices  stated  a  case  for  the  opinion  of  the 
court,  in  which  tbe  question  was  whether  the 
justices  had  come  to  a  correct  determination  and 
decision  in  point  of  law,  and,  if  not,  what  should 
be  done  in  me  premises. 

The  Public  Health  Act  1875  (38  &  39  Tict. 
c.  55)  provides : 

Sect.  4.  "  Drain"  meanfl  any  druin  of  and  naed  for 
the  drainage  of  one  bnildlDg  only,  or  premises  within 
the  same  oorbUge,  and  made  merely  for  the  purpose  of 
oommimioatiiig  tbezefrom  with  a  oeaspool  or  other  like 
reoeptaole  for  drainage,  or  with  a  sewer  into  whioh  the 
drainage  of  tiro  or  more  bnildinga  or  premites  ooonpied 
by  different  persons  is  conveyed.  "Sewer"  inolndes 
■ewers  and  drains  of  every  deaoriptton  except  drains  to 
which  the  word  "  drain  "  interpreted  as  aforesaid  applies, 
and  except  drains  vested  in  or  nnder  the  control  of  any 
anthority  having  the  management  of  roads  and  not  being 
a  local  authority  under  this  Act. 

Sect.  13.  AU  existing  and  fatore  sewers  within  the 
district  of  a  local  anthoritj,  together  with  all  bnildinga, 
works,  materials,  and  things  belonging  thereto,  except 
(1)  sewers  made  by  any  person  for  Us  own  profit,  or  by 
any  company  for  the  profit  of  the  shareholdeis  .  .  . 
shall  veat  in  and  be  nnder  the  control  of  such  local 
authority. 

Seob  15.  Every  local  anthority  shall  keep  ht  repair 
all  sewere  belonging  to  them     .     .    . 

Sect.  19.  Every  local  anthority  shall  canse  the  sewers 
belonging  to  them  to  be  oonstmcted,  covered,  ventilated, 
and  kept  eo  as  not  to  be  a  nnisanoe  or  injnrioiu  to 
health,  and  to  be  properly  cleansed  and  emptied. 

Sect.  41.  On  the  written  ^iplioation  of  any  person  to  a 
local  anthority,  statingthat  any  drain,  water-oloset,earth- 
oloeet,  privy,  ashpit,  or  cesspool  on  or  belonging  to  any 
premises  witliin  their  district  is  a  nnisanoe  or  injuriona 
to  health  (bat  not  othenriae)  the  local  anthority  mi^, 
by  writing,  empower  their  surveyor  or  inspector  of 
nuisances,  after  twenty-four  honrs  written  notice  to 
the  oconpier  of  snoh  premises,  or  in  case  of  emergency 
without  sotioa,  to  enter  such  premises,  with  or  withont 
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aatiatsntR,  and  oanie  the  gronnd  to  be  opened,  and 
enuttiae  inoh  dimin,  water-oloaet,  priTj,  aahpit,  or  oeea- 
pool.  It  the  dndn  ...»  fonnd  to  be  in  proper 
oondition,  he  ahall  oaoM  the  gronnd  to  be  oloeed,  and 
any  damage  done  to  be  made  good  aa  soon  as  oan  be, 
and  the  ezpemei  of  the  work*  ehall  be  defrayed  by  the 
looal  authority.  If  the  drain  ...  on  examination 
appear  to  be  in  bad  condition,  or  to  require  alteration  or 
amendment,  the  local  authority  (hall  foithwith  oanae 
notice  in  writiogf  to  be  given  to  the  owner  or  occupier  of 
the  premiaei  requiring  him  forthwith  or  within  a  reason- 
able time  therein  ipecifled  to  do  the  neotiaaty  works ; 
and  if  cuoh  notice  is  not  oomplied  with,  the  person  to 
whom  it  is  given  shall  be  liable  to  a  penally  not  exceed- 
ing ten  shillings  for  every  day  during  which  he  continues 
to  make  default,  and  the  local  authority  may,  it  they 
think  fit,  exeoutiB  such  works,  and  may  recover  in  a 
summary  manner  from  the  owner  the  expenses  incurred 
by  them  in  so  doing,  or  may  by  order  declare  the  same 
to  he  private  improvement  expenses. 

The  Pablio  Health  Acts  Amendment  Aot  1890 
(53  &  54  Yiot  c.  59]  provides : 

Sect.  19  (I).  Where  two  oc  mora  honsrs  belonging  to 
different  ovrners  are  connected  with  a  public  sewer  by  a 
single  private  drain,  an  appUcaUoo  may  be  made  under 
section  forty-one  of  the  Public  Health  Act  1875  (relating 
to  eomplainta  aa  to  nuisances  from  drains),  and  the  looal 
authority  may  reoover  any  expeniea  inournd  by  them  in 
exeonting  any  works  under  the  powers  conferred  ou 
them  by  that  seotion  from  the  owners  of  the  bouses  in 
such  shares  and  proportiors  as  shall  be  settled  t^  their 
surveyor  or  (in  ease  of  diepute)  by  a  court  of  summary 
jurisdiction.  (2)  Saoh  expenses  may  be  recovered  sum- 
marily or  may  be  dsolared  by  the  urban  authority  to 
be  iwivate  improvement  expenses  under  the  Public 
Health  Acts,  and  may  be  recovered  aeoordingly. 
(S)  For  the  purposes  of  this  section  the  expression 
"  drain  "  iadndes  a  drain  used  for  the  drainage  of  more 
than  one  building. 

The  Blvisional  Court  (Lord  Alverstone,  O.J., 
Barling  and  Channell,  JJ.)  held  that  the  jnstioes 
were  wrong,  and  gave  judgment  in  favour  of 
^     Thompson  (90  L.  T.  Eep.  507). 

The  Eooles  Corporation  appealed. 

HA.EDICKB  «.  FbISSN  BA.BNET  UbBAN  DiSTBICT 

Council. 

Appeal  of  the  defendants  from  the  jodgment 
of  Channel],  J.  at  the  trial  of  the  action  without 
a  jury. 

The  pltuntiff  brought  this  action  to  reoover 
from  the  defendants  the  snm  of  732.  as  money  ex- 
pended by  her  at  the  request  of  the  defendants  in 
relaying  a  sewer. 

The  plaintiff  was  the  owner  of  four  houses 
within  the  district  of  the  defendants,  which  were 
built  before  1888. 

These  four  houses  were  drained  by  the  usual 
house  drains  into  a  9in.  pipe,  whicti  was  laid 
through  the  back  gardens  of  these  houses  and 
also  of  sixteen  other  houses  belonging  to  another 
owner. 

The  9in.  pipe  carried  the  drainage  of  the  six- 
teen houses  as  well  as  that  of  the  plaintiff's 
houses,  and  was  entirely  on  private  ground. 

The  9iD.  pipe  existed  and  drained  all  these 
houses  before  ]888,  when  it  was  diverted  by  the 
local  authority  into  their  public  sewer. 

In  Jan.  1903  the  9in.  pipe  became  obstructed 
near  one  of  the  plaintiff's  houses.  A  nuisance 
was  thereby  caused,  of  which  complaint  was  made 
by  the  occupier  to  the  defendants. 

The  defendants,  on  the  24th  Feb.,  caused  a 
notice  to  be  served  on  the  plaintiff  stating  that 


the  oonncil  were  satisfied  of  the  existence  of  a 
nuisance  at  her  houses  and  requiring  her  within 
three  days  to  abate  the  same,  and  for  that  par- 
pose  to  relay  the  drains  at  the  back  of  the  houses 
m  a  certain  way.  This  was  the  ordinary  form  of 
notice  for  the  abatement  of  a  nuisance. 

The  plaintiff  objected  to  the  notice,  and  wrote 
to  the  defendants  saving  that  it  related  to  » 
"  sewer."  The  defendants  replied  that  the  druns 
in  question  were  repairable  bv  the  owner  and  not 
by  the  local  authority,  and  that  the  notice  musb 
be  oomplied  with  without  delav.  The  plaintiff 
replied  that  she  would  in  self-defence  do  the 
repairs  to  the  drainage,  and  woold  enforce  pay- 
ment in  a  court  of  law. 

The  plaintiff  thereupon  did  the  work  neceaaary 
to  abate  the  nuisance,  and  subsequently  brought 
this  action  to  reoover  73'.,  the  cost  of  tne  altera- 
tion and  repair  of  the  9in.  pipe. 

The  whole  of  the  work  was  done  upon  tha 
premises  belonging  to  the  plaintiff,  and  the 
nuisance  was  thereby  remedied. 

The  action  was  tried  before  ChanneU,  J.  without 
a  jury. 

llaemorran,  K.G.  and  22.  F,  Colam  for  th» 
plaintiff. 

ClaveU  Salter,  KC.  and  W.  H.  Daekworlh  for 
the  defendants.  Cur.adv.vtdt. 

Jvne  7. — Channell,  J.  read  the  following- 
judgment. — In  this  rase  the  plaintiff  is  the  owner 
of  four  houses  in  Friem  Barnet-road,  within  the 
district  ot  the  defendant  district  council,  which 
houses  were  drained  by  the  usual  house  draina 
into  a  9in.  pipe,  which  n  as  laid  thioagh  the  back 
gardens  of  these  and  other  houses,  alKtut  sixteen 
in  number.  That  9in.  pipe,  when  first  laid  a 
considerable  number  of  years  ago,  communicated 
with  a  similar  pipe  behind  other  houses,  betweenr 
thirty  and  forty  in  number,  and  both  paits  of 
the  pipe  were  entirely  on  private  ground,  and  th» 
outfall  was  into  a  ditch  or  a  cesspool,  it  does  not 
clearly  appear  which.  In  1888  the  defendants  or- 
their  predecessors  constructed  a  sewer  in  the 
roadway,  and  they  then  made  a  oommnmoation. 
from  the  9in.  pipe  into  that  sewer,  so  diverting^ 
the  drainage  of  the  sixteen  houses  through  iho' 
9in.  pipe  into  the  sewer.  The  9in.  pipe  in  th» 
neighbourhood  of  one  of  the  plaintiff's  honoes 
alwut  Jan.  1903  became  obstructed,  and  a 
nuisance  was  caused  of  which  the  occupier  com- 
plained to  the  defendant  council,  and  after  some- 
correspondence  and  the  service  of  two  notices, 
which  I  need  not  further  refer  to,  the  district 
council  served  a  notice  dated  the  24th  Feb.  1903, 
stating  that  the  council  were  satisfied  of  the 
eustence  of  a  nuisance  at  5,  7,  and  9,  Friem 
Barnet-road  (being  three  of  the  four  houses  owned 
by  the  plaintiff),  and  requiring  her  within  three 
days  to  abate  the  same,  and  for  that  purpose  to 
relay  the  drains  in  the  rear  of  the  houses  in  & 
certain  way,  and  also  to  reconstruct  the  water- 
closets  and  do  other  work  within  the'  houses. 
The  notice  was  the  ordinary  notice  for  the  abate- 
ment of  a  nuisance,  and  was  accompanied  by  a 
somewhat  peremptory  letter  from  the  clerk  to  the 
council.  The  plaintiff's  husband,  who  managed 
her  property,  replied  by  a  letter  of  the  25th  Feb., 
statins  that  the  notice  related  to  a  drain  "  which  ia 
a  combined  drain  or  sewer."  The  derk  replied 
by  a  letter  of  the  27th  Feb.  that  "  the  drains  in 
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<tie8tion  are  repairable  by  the  owner  and  not  by 
the  local  authority,  and  uuit  the  notice  sbonld  l>e 
oomplied  with  without  further  delay."  The 
plaintiff's  husband  replied  by  a  letter  dated  the 
^8th  Feb.,  in  which  he  said  that  he  would  "in 
self-defence  do  the  repairs  to  the  drainage,  and 
enforce  payment  in  a  court  of  law."  The  plaintiff 
then  proceeded  to  do  both  the  work  inside  the 
liouses  included  in  the  notice,  and  also  the  work 
required  in  the  9in.  pipe.  Under  the  direction  of 
-the  defendants'  surveyor  the  pluntiff  took  up  the 
-din.  pipe  not  only  behind  the  houses  named 
in  the  notice,  but  also  behind  the  house  No.  3, 
whi(di  also  beloni^  to  her,  adjoining  to  the 
Itonses  named  in  the  notice.  i?he  fall  of  the  pipe 
was  altered,  and  a  Bin.  pipe  substituted  in  the 
vpper  part.  The  plaintiff  then  brought  this 
action  to  recover  from  the  defendants  the  money 
expended  on  alteration  of  the  9in.  pipe,  and  in 
remaking  the  connection  with  it  (admitting,  of 
course,  that  she  must  bear  the  expense  of  the 
inside  work),  on  the  ground  that  the  work  to  the 
-din.  pipe  was  work  which  the  defendants  ought 
themselres  to  have  done.  The  first  question 
which  was  argued  was  whether  under  these  ciroum- 
atances,  even  if  the  expense  incurred  by  the  plain- 
tiff was  in  respect  of  work  which  the  defendants 
ought  themselves  to  have  done,  the  plaintiff  can 
recover,  or  whether  she  was  merely  in  the  position 
of  a  volunteer  who  had  voluntarily  chosen  to 
perform  the  obligation  of  another  person.  If 
my  decision  in  North  v.  Wcdthamstoto  Urban 
CoutwU  (67  L.  J.  972,  Q.  B.)  is  correct,  the  plaintiff 
dearly  can  recover,  but  in  my  opinion  the  present 
case  IB  stronger  in  favour  of  the  plaintiff  thui 
that  case  was.  There,  as  in  many  of  the  oases, 
the  plaintiff  acquiesced  at  the  time  in  the  notice 
served  on  him,  and  only  claimed  to  be  reimbursed 
by  the  local  authority  when  he  subsequently 
Recovered  either  facts  or  law  which  in  his  view 
threw  the  burden  on  the  local  authority.  In  the 
present  case  the  plaintiff,  through  her  husband, 
Acting  as  her  agent,  protested  at  the  time,  and 
under  protest  submitted  to  the  defendants'  notice 
And  threats.  Under  these  circumstances  there  is 
really  no  difSoulty  in  implying  the  necessary 
promise  on  the  part  of  the  defendants  to  reimburse 
the  expenditure,  if  their  contention  as  to  the 
liability  proves  to  be  wrong.  I  think  still 
■that  my  decision  in  North  v.  Walthanutow 
■  Urban  Cotmeil  {ubi  mp.)  was  right,  and  was 
entirely  justified  by  the  authority  of  Andrew  v. 
at.  Olav^»  Board  of  Works  (78  L.  T.  Bep.  504; 
(1898)  1  Q.  B.  775),  on  which  it  was  based.  I  do 
not  think  any  case,  except  possibly  Oliver  v. 
CamberweU  Borough  Council  (90  jj.  T.  Bep. 
285),  in  any  way  lessens  such  authority  as  my 
decision  might  otherwise  have  had.  In  that  case, 
Oliver  v.  GambenoeU  Borough  CowticU  (ubi 
-(up.),  Wills,  J.  expressly  agreed  with  my  view, 
■and  he  and  Kennedy,  J.  decided  that  case  on  the 
ground  that  there  luLd  only  been  an  intimation 
■and  not  a  statutory  notice,  and  they  thought, 
rightly  or  wrongly,  that  certain  cases  to  which 
th^y  referred  were  authorities  which  showed  the 
'dilnrence  between  an  intimation  and  a  notice  to 
be  important  It  seems  to  me,  I  must  say,  Uiat 
at  least  two  of  the  cases  to  which  they  referred, 
including  the  one,  Thompson  and  Norrit  Uamu- 
fadwrina  Company  v.  Uaiees  (59  J.  P.  580),  on 
which  they  really  based  their  judgment,  were 
quite  different.     Thompson  and  Norrit  Manu- 


fcteturing  Company  v.  Jlavoes  (ttfrt  sup.)  was  a 
case  in  which  a  teiunt  was  suing  his  landlord  for 
money  paid  under  alleged  compulsion  of  a  local 
authority.  It  seems  to  me  that  there  the  tenant 
would  have  to  prove  real  compulsion.  In  Harris 
V.  Hickman  (89  L.T.  Bep.  722;  (1904)  I  K.  B. 
13)  the  action  was  by  the  landlord  at»inst  the 
tenant,  and  raised  a  similar  question.  It  is  quite 
different  where  one  person  sues  another  in  respect 
of  money  alleged  to  have  beon  paid  by  him  by 
reason  of  pressure  put  on  him  by  the  person 
whom  he  is  suing.  When  suing  a  third  party, 
such  as  his  landlord,  the  plaintiff  nas  to  prove  he 
was  actually  compelled,  that  the  proceedings 
against  him  were  such  as  he  could  not  have 
effectually  resisted  ;  whereas  when  a  plaintiff  is 
suing  the  person  who  put  on  the  compulsion,  the 
fact  of  the  compnlbion  being  such  as  must  succeed 
would  probably  be  fatal  to  his  case.    Here  if  the 

Elaintiff  had  defended  the  proceeding  which  would 
ave  followed  on  her  non-oompliiuioe  with  the 
defendants'  notice,  she  would  have  been  entiUed 
to  ask  the  magistrate  to  say  that  she  was  not  the 
person  bv  whose  act  and  default  the  nuisance  had 
arisen,  but  that  the  defendante  were.  If  that 
question  had  been  decided  against  her  by  a  court 
of  competent  jurisdiction,  and  the  decision  had 
stood  without  successful  appeal,  the  plaintiff 
never  would  have  recovered  the  money  from  the 
defendants,  at  all  events  unless  she  could  have 
shown,  as  is  suggested  by  Lord  BusseU,  G.J.  in 
Andrew  r.  8t.  Olave's  Board  of  Works  {ubi  tup.), 
that  both  were  liable.  On  the  whole,  I  come  to 
the  conclusion  that  on  the  facts  before  me  the 
plaintiff  may  recover  if  she  shows  that  the  obliga- 
tion to  keep  the  9in.  pipe  in  repair  was  on  the 
defendants.  It  is,  as  it  appears  to  me,  an  ordinary 
case  of  recovering  money  extorted  by  duress  and 
paid  under  protest.  I  pass  now  to  the  question 
whether  it  was  the  duty  of  the  defendants  to  do 
what  was  required  to  this  9in.  pipe.  Dealing  with 
the  question  in  the  first  instance,  apart  from  the 
Pubuc  Health  Acts  Amendment  Act  1890,  the 
pipe  was  undoubtedly  a  sewer  within  sect.  4  of 
the  Public  Health  Act  1875,  which  was  vested  in 
and  under  the  control  of  the  defendants  by 
sect.  13,  and  which  bv  sect.  15,  unless  a  distinc- 
tion can  be  drawn  between  "  vested  in "  and 
"  belonging  to,"  the  defendants  had  an  express 
duty  to  repair.  Wright,  J.  in  both  Self  v.  Hove 
£ommittioners  (72  L.  T.  Bep.  234;  (1895)  1  Q.  B. 
685),  and  in  Beg.  v.  ifayor,  &e.,  of  Hastings  (75 
L.  T.  Bep;.  377;  (1897)  1  Q.  B.  46),  suggested 
that  there  is  no  duty  on  a  local  authority  to  do 
specific  works,  and  wat  the  general  duty  of  pro- 
perly draining  their  district  can  only  be  enforced 
at  the  instance  of  the  Local  Government  Board. 
This  is  so  as  rM^rds  the  eoieral  duty  (see  Paimore 
V.  Oiwaldtwistle  Urban  District  Council,  78  L.  T. 
Bep.  569;  (1898)  A  G.  387);  but  where  an 
existing  sewer  belonging  to  the  local  authority  is 
out  of  repair  they  are  m>und  by  sect.  15  to  repidr 
it.  If  they  were  bound  to  repair  the  defects  in 
the  9in.  pipe  (which  apart  from  the  Act  of  1890 
they  dearly  were),  I  do  not  think  that  they  are 
at  liberty  to  say  that  works  done  at  their 
instance,  and  under  the  direction  of  their 
surveyor,  were  not  works  necessarr  to  remedy 
the  defects  in  the  pipe.  This,  I  think,  prevents 
the  defendante  from  saying  tiiat  the  works,  the 
expense  of  which  the  plaintiff  is  seeking  to  recover, 
were  different  works  from  those,  if  any,  which 
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they  would  themselves  have  been  liable  to  do.   It 
is  trae  that  they  wonld  have  had  a  wide  discie- 
tion  as  to  what  should  be  done,  but  they  have,  in 
my  opinion,  exercised  their  discretion  so  as  to 
pradnde  themselves  from  objecting  to  what  the 
plaintiff  did,  and   they  directed  the  works  which 
were  dcme  behind  house  No.  3,  as  well  as  those 
behind  the  other  houses.     If,  therefore,  the  Act 
of  1890  had  never  been  passed,  I  think  that, 
subject  to  small  questions  of  amount,  the  plain- 
tilTs  action  would  have  been  maintainable.    It 
remains  to  consider  the  difficult  question  of  the 
construction  of  sect  19  of  the  Public  HeaJth  Act 
1890,  and  its  effect  on  the  question  in  this  action. 
That  section  has  been  considered  in  Self  v.  Hove 
CommtMtoner*  (u&t  mp.),  Hill  v.  Hair  (72  L.  T. 
Bep.  629;    (1895)  1    Q     B.    906),  Bradford  v. 
Mayor,    Jte.,    of  Eattbourne     (74    L.    T.    Rep. 
7«2j   (1896)  2    Q.    B.     205).    8»dl    v.    Merthyr 
Tydfil  Urban  Dirtriet  CouiicU  (77  L.  T.  Bep.  303; 
(1897)  2  Q.  B.  548),  and  possibly  in  other  cases, 
and  lastly  in  a  case  of  Thompson  v.  Eedet  Cor- 
poration (90  L.  T.  Rep.  507 ;  (1904)  2  K.  B.  1). 
decided  recently  in  the  Divisional  Court,  and 
reported  since  the  arfjument  of  this  case  before 
me.    I  was  a  party  to  that  last  case,  which  is 
now  said  to  be  contrary  to  Bradford  v.  Mayor, 
Jte.,  of  Eaitboume  {ubi  tup.),  and  now  that  I 
have  had  the  opportunitiy  of  examining  the  cases 
again,  with  the  assistance  of  the  extremely  clear 
arguments  of  Mr.  Macmorran   and  Mr.  Clavell 
Sdter,  I  feel  bound  to  say  th-tt  I  do  not  consider 
the    last    case    to    be    a    satisfactory   decision. 
"Whether  it  does  differ  from  Bradford  v.  Mayor, 
Jte.,  of  Eastbonme  (ubi  $up )  or  not,  and  whetner, 
if  it  does,  it  is  right  or  wrong  in  so  doing,  the 
Gonrt  of  Appeal,  to  which  I  understand  the  case 
has  been  taken,  will,  of  course,  decide ;  but  I  may 
say  at  once  that,   althoui^h  I  Mdhere  to  what  I  , 
appear  to  have  said  as  to  the  efffct  of  sect.  19  and 
its  general  construction,  I  see  now  that  I  omitted 
to  notice  what  I  now  think  to  be  an  important . 
point  in  the  case.    Counsel  in  the  case  of  Tkomp-  . 
ion  V.  Eeeles  Corporation  (ubi  tup.)  referred  the  . 
court  to  the  case  of  Bradford  v.  Mayor,  &c.,  ofEaat- 
botime  (u5i«tu).),  but  did  not  call  our  attention  to  - 
it  in  detail.  I  did  not  have  t  he  report  actually  before 
me,  nor,  so  far  as  I  recollect,  did  my  brothers. 
We  all  thought  we  knew,  and  no  doubt  we  did 
know,  its  general  effect    I  do  not  desire  to  put 
the- blame  on  counsel,  for  what  they  did  was  to 
attribnte  to  me  a  more  accurate  knowledge  of  all 
the  points  decided  in  tfau  Ea»tboume  case  {ubi 
tup.)  than  I   in  fact  posscHsed.     The  case  of 
TnontMon  t.  Eedet  Corporation  (vhi  tup.)  was 
argued  before  us  as  if  the  question  was  whether 
the  pipe  was  a  sewer  or  whet  her  it  was  a  drain. 
It  was  suggested  that  it  was  a  sewer  at  one  part  . 
of  its  course,  when  it  was  serving  several  houses 
belonging   to  one    owner,  and  that  at  another  . 
part  of  its  course,  when  it  whs,  in  addition,  serv. 
ing  another  house  belonging  to  another  person, 
it  would  cease  to  be  a  sewer  and  would  become  "  a 
single  private  drain."    It  was  also  suggested  that 
the  mere  fact  that  it  drained  the  houses  of  more 
than  one  owner  made  it,  ifimt  facto,  a  drain  as 
distinguished  from  a  sewer,  and,  further,  that  it 
was  not  a  case  of  "hnnaen  belonging  to  different 
owners,"  because  two  out  of  tiie  twelve  houses  or 
so  belonged  to  the  same  person.   Those  arguments 
did  not  commend  themBelves  to  ma  then  or  now. 
They  certainly  show  the  difficulties  arising  out  of 


the  sectiim,  bat  it  was  not  bronght  home  to  my 
mind  that  what  was  really  ded&d  in  the  JElSuf* 
bourne  case  (ubi  tup.)  was  that,  on  the  trae  eon* 
struction  of  sect.  19  of  the  Act  of  1890,  a  thing  which 
for  all  other  purposes  was  a  sewer  might  for  the 
pnrposea  of  that  section  be  the  thing  referred  tO' 
m  the  section  as  a  single  private  drain.     The 
reasoning  of  the  court  on  sa&seotb  3  of  sect.  19  i» 
very  strong  as  to  this  when  the  case  is  oaref  ally 
read.    I  cannot  speak  with  the  same  freedom  of 
the  judgments  of  my  learned  brothere  as  I  oan  at 
my  own,  but  I  do  not  think  that  this  point  was 
present  to, their  minds  any  more  than  it  was  to 
mine.     I   observe   that  what   the   Lord  Chief 
Justice  said  of  the  matter  was  that  it  oonld  not- 
now  he  disputed  that  under  the  Act  of  1875  a 
drainpipe  which  receives  the  drainage  of   more- 
than  one  boilding  is  a  sewer  none  the  Teas  because 
it  is  made  entirely  through  private  property.    In 
that  I  agreed  at  the  time  and  agree  now,  bat  I 
now  think  that  it  does  not  oonolade  the  question, 
and  that  we  ought  to  have  gone  on  to  consider 
the  question  whether,  notwithstanding  that  the 
omstruction  which  we  had  then  to  deal  witii  waa 
a  sewer  under  the  Public  Health  Act  1875,  it  wa» 
not  also  a  construction  in  respect  of  which  the 
powers  of  sect.  19  of  the  Act  of  1890  might  be 
exercised.    I  think  that  sect.   19  may  be  para- 
phrased thus,  leaving  out  some  immaterial  words 
and  altering  others  to  show  the  meaning  which 
I  attach  to  them :  "Where  two  or  more  houses 
are  connected  with   a   pablio  sewer,  not  by  a 
separate  drain  for  each  house,  as  the  local  auUH>- 
rity  may  require  them  to  be,  but  by  one  drain  for 
all  the  houses,  that  drain,  provided  it  is  a  private 
drain,  and  notwithstanding  that  it  is  for  purposes 
other  than  this  section  a  sewer,  may  be  dealt  with 
under  sect  41  of  the  Pablio  Health  Act  1875, 
notwithstanding  that  all  the  houses  do  not  belong 
to  the  same  owner,  and  the  expenses  may  b» 
recovered  from  the  owners  of  the  nouses  in  snoh 
proportion  as  the  surveyor  may  settie."    In  thia 
paraphrase,  as  in  the  section  itself,  the  diffionlty 
IS  to  see  what  is  meant  by  "  private  drun."   Now, 
this  section  is  in  an  Act  which  local  authorities 
have  the  option  of  adopting  if  they  like.    One 
would  think  that  such  an  Act  would  be  confined 
to  machinery  for    enforcing  and  dealing    with 
existing  rights  and  liabilities,  and  would  not  be 
found  to  have  the  effect  of  substantially  altering- 
rights  and  creating  new   liabilities,    or,   at    aU 
events,  that  it  would  not  enable  a  local  authority, 
in  adopting  the  Act,  to  relieve  themselves  from 
liability   to    repiur   existing  structures,   and  to 
transfer  that  liability  to  private  owners.  Furthor, 
if  it  was  really  intended  to  transfer  to  private 
owners  the  liability  of  maintaining  structares 
which  before  the  adoption  of  the  Act  had  been 
maintained  by  the  public,  it  is  inconceivable  that 
it  could  have  been  intentionally  enacted  that  that 
liability  should  be  so  transferred  when  the  houses 
did  not  all  belong  to  the  same  owner,  but  that  if 
the  houses,  though  constrnoted  and  drained  in 
precisely  the  same  way,  happened  to  belong  to 
one  person,  that  person  shoalabe  entitled  to  have 
his   drain  kept  in  order  at  the  expense  of  the 
public.    There  are,  therefore,  very  strong  gronnds 
for  holding    that  when  this  section    contrasts, 
as  it  clearly  does,  "private  drain"  with  "pnblie 
sewer,"    the   words   "private"   and    "pt^blic? 
refer   1x)  the  liability  to  repair  being  on  the 
private   owner  or   on   the  pablio   req)eotiveljr. 
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If  I  kad  to  constme  the  aeotion  apart  from  th« 
authority  of  the  Eatibovme  case  (ubi  sup.),  I 
should  certainly  aay  that  if  each  things  oonld  be 
found  aa  drains  ooxmecting  more  than  one  house 
with  a  pnblio  sewer,  which  were,  apart  from  the 
Act  of  1890,  repairable  by  the  owner  of  the  houses, 
those  were  the  things  referred  to  as  "  prirate 
drains,"  and  that  the  intent  of  the  section  was  to 
provide  machinery  for  dealing  with  such  cases 
when  there  was  more  than  one  owner  for  appor- 
tioning the  expense.  I  agree  that  such  things 
would  not  be  numerous,  bat  I  do  not  at  all  think 
that  they  are  non-existent.  In  addition  to  the 
oase  suggested  by  Gave,  J.  in  Hill  v.  Hair  (ubtsup.), 
I  think  there  are,  in  fact,  a  considerable  number 
«f  cases  of  semi-detached  houses  or  small  rows  of 
three  or  four  houses  which  private  owners  repair 
lunder  provisions  of  a  local  Act  more  or  less 
similar  to  the  combined  drainage  clause  of  the 
Metropolitan  Mans^^ement  Acts,  or  under  condi- 
tions imposed  by  the  local  authorities  when  asked 
to  consent  to  such  modes  of  drainage.  During 
the  argument  of  the  case  before  me,  and  upon  my 
stating  that  I  believed  such  cases  did  exist,  a 
gentleman  who  was  a  clerk  to  a  local  authority 
not  engaged  in  the  case,  bat  who  happened  to  be 
in  court,  stated  through  Mr.  Maomorran,  who  was 
arguing  the  case,  that  he  personally  knew  many 
each  cases,  and  Mr.  Maomorran,  who  himself  has 
«  large  experience,  was  of  the  same  opinion.  I 
adhere,  therefore,  personally  to  the  opinion  I 
'expressed  in  Thompson  v.  Eedet  Corporation  (uhi 
tup.),  that  the  view  of  Gave,  J.  was  the  most 
logical  solution  of  the  difficnlties  arising  from  the 
section,  though  his  instances  are  not,  in  my 
opinion,  exhaustive.  I  think,  however,  after 
oaroful  consideration  of  the  Mutbowme  case  (ubt 
sup.),  that  the  contrary  was  there  decided,  and 
I  do  not  think  it  is  open  to  me  to  disr^ard 
that  decision,  more  especially  as  Gave,  J.  in  the 
sabsequent  oase  of  iSe<u  v.  Merthyr  Tydfil  ■  Urban 
CotmeU  {ubi  sup.),  himself  followed  it.  I  most 
therefore  hold  that  "private"  r^en,  not  to 
{Mivate  liability  to  repair  as  distinguished  from 
public,  but  to  the  fact  that  the  stonoture  is  on 
private  ground.  I  doubt  whether  the  court  in 
the  Eattooume  case  (ubt  sup.)  meant  to  decide 
that  all  sewers  on  private  ground  draining  houses 
of  more  than  one  owner  and  communicating  ?rith  a 
sewer  in  a  highway  were  to  be  held  to  be  "  single 
private  drains."  To  my  mind,  ^though  "  two  or 
more  "  includes  "  more  than  two,"  and  a  hundred 
is  more  than  two,  yet  "  two  or  more  "  was  never 
meant  to  include  a  hundred.  Here  there  were  a 
yery  considerable  number  of  houses  all  drained 
into  what  seems  to  me  to  be  not  merely  by  the  defi- 
nition in  the  Pablic  Health  Act  1875,  but  in  &c^  a 
sewer  going  along  the  back  of  the  house  instead  of 
at  the  front ;  that  is,  no  doubt,  in  private  ground, 
bnt  still  in  every  respect  of  the  charaoter  of  what 
is  ordinarily  oaUed  a  sewer.  I  am  not  sure  that 
the  judges  who  decided  the  Eastbourne  case  {libi 
aup.)  would  reaUv  have  held  this  to  be  a  "  single 
private  drain,"  bat  there  were  a  considerable 
number  of  houses  in  that  oase,  and  still  more, 
Mtpaientiy,  in  Seal  v.  Merthyr  Tydfil  Urban 
Counoil  (ubi  sup.),  so  I  ought  not  to  distingaish 
this  case  on  that  ground.  I  do  not  Hamk  the 
recent  decision  of  Thompson  v.  Eode*  Corpora^ 
Hon  (ubi  sup.),  decided,  as  I  think  it  was,  by 
inadvertence  (unless  distinguished  on  the  last 
ground  by  reason  of   the  nnmber  of  hooaes), 


would  justify  me  in  disregarding  the  East- 
bourne case  (ubi  sup.).  I  have  commented  on 
the  extraordinary  result  of  this  legislation, 
that  the  same  structure  must  be  repaired  by 
the  local  authority  if  it  serves  the  houses 
of  one  person  only,  but  that  if  it  serves  the 
houses  of  different  owners,  these  different 
owners  may  be  required  to  repay  the  expense  of 
making  it  good.  It  is,  however,  right  to  point 
oat  that  the  thing  which  is  extraordinary  is  not 
the  enactment  as  to  several  owners,  but  the 
omission  to  enact  the  same  thing  when  there  is 
only  one  owner.  The  omission  appears  clearly 
accidentel.  The  draftsman  of  the  section  most 
have  thought,  and  the  Legislature  which  adopted 
his  language  must  have  thought,  that  this  had 
been  already  provided  for,  and,  consequently,  by 
a  misapprehension  omitted  to  provide  for  it.  It 
is  right  to  point  out  that  the  real  difBoulty  in  the 
way  of  the  court  doing  justice  in  so  many  of  these 
cases  on  this  subject  arises  from  the  automatic 
vesting  in  the  local  authority  of  all  sewera,  and 
the  automatic  imposition  of  liability  for  their 
maintenance  and  repair  by  reason  merely  of  the 
form  of  the  construction  and  the  purpose  they 
serve,  and  vrithout  any  assent  or  acoeptanee  on 
the  part  of  the  local  authority.  If  it  were  pro-' 
video  that  no  sewer  should  be  repairable  by 
a  local  antiiority  until  adopted  and  ta^en  over,  as 
is  tiie  case  with  regard  to  a  new  highway,  proper 
provision  being,  of  course,  made  for  requiring 
focal  authorities  to  take  over  such  sewers  on 
notice  and  on  their  being  put  in  proper  order,  all 
these  difficnlties  would  £sappear.  The  difKoulty 
as  to  the  effect  of  a  surreptitious  and  wrongful 
joinder  of  one  drain  with  another,  the  difficulty 
of  ascertaining  on  whom  the  liability  of  repairing 
a  particular  structure  is,  would  all  be  got  rid  ot,  ■■ 
and,  so  far  as  I  see,  the  existing  machinery  would 
all  work  satisfactorily  as  regards  all  dnuns  and 
sewers  made  after  such  an  amendment  of  the . 
law.  It  is  a  discredit  to  our  Legislature,  or  the ' 
department  of  the  executive  which  has  charge  of 
such  matters,  that  so  simple  an  amendment  of 
the  law  should  not  have  been  made  long  ago,  as 
for  the  last  fifteen  years  or  mora  there  has  been 
constant  litigation  on  these  points.  Of  course, 
if  there  is  to  be  an  amendment  of  this  law, 
it  woold  be  desirable,  besides  the  simple 
amendment  required  to  prevent  difficulty  as  to 
future  constructions,  to  have  some  deohiratory 
enactment  dealing  with  existing  structures,  and! 
presume  it  is  the  difficulty  of  framing  satis- 
factori^  such  a  declaratory  enactment  which  ■ 
has  led  to  there  being  as  yet  no  amendment  of 
tinB  law.  I  have  now  to  consider  how  the  view  I 
have  expreaaed  aa  to  the  Eastbourne  oaae  {ubi 
sup.)  affects  the  case  before  me.  I  must  hold 
tha^  in  the  present  case,  if  the  defendants  had  . 
prooeeded  under  sect.  41  of  the  Act  of  1875  and 
sect.  19  of  the  Act  of  1890,  they  would  have  been 
able  to  impose  a  proportion  of  the  charge,  the  - 
sabjeot  of  the  action,  on  the  plaintiff.  It  would 
be  a  proportion  only,  because  the  cost,  if  the  pro- 
ceeding had  been  taken  in  that  way,  would  have- 
fallen,  not  on  the  owner,  on  whose  property  the  ■ 
defect  happened  to  be,  but  on  the  ownen  jointiy 
in  proportions  to  be  settled  by  the  surveyor. 
The  defendants  did  not,  in  fact,  take  any  pro- 
ceedings under  that  section.  I  do  not  lay  any 
stress  on  the  fact  that  the  complaint  ot  the 
nnisaaoe  was  mot  in  writing  in  the  first  instance^  < 
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or  that  notice  in  writing  of  intention  to  enter  was 
not  given.  Those  provisions  (at  any  rate  the 
notice  to  enter)  are  dearly  introduced  for  the 
benefit  of  the  occupier,  and  may  be  waived  by 
him,  and  were  so  in  this  case.  l!he  reason  I  say 
the  defendants  were  not  really  acting  nnder 
sect  19  is  that  they  did  not  give  notice  to  all  the 
owners,  and  were  seeking  to  impose  the  whole 
liability  on  the  plaintiff  on  the  ground  that  the 
nnisance  arose  on  her  premises.  It  is  necesaaiy, 
however,  to  consider  the  case  on  the  buis  that 
proceedings  might  have  been  taken  nnder  sect.  19, 
becanae  ifthe  cbfendants  were  not  liable  to  repair, 
but  the  owners  jointly  were,  the  plaintiff  has  a 
difficulty  in  showing  that  when  incurring  the 
expenses  sued  for  she  was  performing  the  defen> 
daAts'  obligation,  and  was  paying  mon^  for  the 
defendants.  To  meet  this  point  Beg.  v.  Mayor, 
Jie.,  of  EastingB  (uhi  tup.)  was  quoted  by  Mr. 
Macmorran.  There  a  mandamiu  appears  to 
have  been  issued  to  a  local  authority  to  repur  a 
Atmciure  to  which  sect.  19  of  the  Act  of  1^  vras 
assumed,  rightly  or  wrongly,  to  be  applicable.  It 
wa»,  however,  said  that  there  no  complaint  of  a 
nnisance  existing  had  been  made  to  the  local 
authonty,  and  that  nntil  such  complaint  the 
powers  of  sect.  19  did  not  arise.  This  seems  an 
authority  that  in  cases  nnder  sect.  19  the  burden 
of  repair  does  remain  on  the  local  autiiority,  but 
with  power  in  a  special  event  and  by  special  pro- 
ceedings to  recover  even  against  other  persons. 
I  think  this  as  an  authority  is  eqnaUy  binding  on 
me  as  the  Eastbourne  ease  {nbi  tup.),  but  it  is  not 
completely  in  point,  because  in  the  case  before  me 
I  think  there  was  a  sufficient  complaint  to  give 
the  defendants  jurisdiction  to  proceed  nnder 
eect.  19.  Thev  did  not,  however,  so  proceed,  and 
in  particular  the  proportions  to  be  payable  by  the 
various  owners  had  never  been  assessed  by  their 
surveyor.  The  apportionment  by  the  surveyor 
seems  to  me  to  be  a  condition  precedent  to  any 
portion  of  those  expenses  being  payable  by  the 
plaintiff.  I  must  therefore  hold,  not  without 
considerable  hesitation,  that  the  defendants  have 
by  the  duress  of  an  erroneous  notice  in  a  case  of 
nuisance,  when  prompt  action  was  necessary, 
compelled  the  plaintiff  to  incur  nnder  protest 
expenses  which  the  defendants  were,  in  the  then 
existing  state  of  things,  themselves  liable  to.  If 
the  apportionment  of  the  surveyor  were  a  mere 
matter  of  form,  and  I  had  myself  the  materials 
for  making  the  caloiidation  of  how  much  the  plain- 
tiff ought  to  bear,  I  should  probably  hold  that 
the  plaintiff  could  only  recover  the  excess  beyond 
her  own  proportion  of  tJie  expenditure.  But  I 
have  no  materials  for  making  tne  apportionment, 
and  it  appears  to  me  a  matter  sxMciaUy  delegated 
to  the  surveyor.  I  do  not,  therefore,  see  how  I 
can  do  otherwise  than  hold  that  the  plaintiff  is 
entitled  to  recover  the  whole  expenses  of  the 
work,  which  I  assess  at  65!.  I  think  no  deduction 
should  be  made  for  the  part  of  the  work  done  at 
No.  3,  but  I  do  not  think  that  the  loss  of  rent 
which  was  claimed  was  made  out  in  such  a  way 
as  to  be  recoverable.  I  therefore  give  judgment 
for  the  plaintiff  for  651. 

Jvdgmentfor  the  plaintiff . 

The  defendants  appealed. 

Maemorran,  K.C.  and  Fleetwood  Priteikard  for 
the  Eccles  Corporation. — The  short  question  on 
this  appeal  is  really  whether  the  local  autho- 


rity are  obliged  to  repair  the  |npe  in  qnestion^or 
whether  they  can  compel  the  owner  of  the  pre- 
mises to  do  so.  B  V  the  definitions  in  aect.  4  of  tiie 
Public   Health    Act   1875,   speaking    broadly  a 
"  drain "  is  that  which  dirains  one   house  only, 
and  all  other  drains  are  "  sewers  " ;  by  sect  IS 
"  sewers  "  are  vested  in  the  local  authority ;  and 
by  sects.  15  and  19  the  local  authority  are  bound 
to  keep  "  sewers  "  in  repair  and  so  as  not  to  be  a 
noisanoe.    By  sect  41  the  local  authority,  on  a 
written  application  to    them   stating   that  anj 
"  drain  "  is  a  nnisance  or  injurious  to  health,  if 
on  examination  the  drain  appears  to  be  in  back 
condition  or  to  require  amendment  or  alteration^ 
may  give  notice  to  the  owner  or  occupier  of  the' 
premises  requiring  him  to  do  the  works  neoeasary 
to  abate  the  nuisance.    Prima  faeie,  therefore^ 
any  pipe  which  conveys  the  drainage  of  two  or 
more  houses  is  a  "  sewer,"  and  must  be  kept  in 
order  by  the  local  authority ;  but  any  pipe  which 
drains  one  house  only  is  a  "  drain,"  and  must  b» 
kept  in  order  by  the  owner  or  occupier,  who  can 
be  compelled  to  keep  it  in  order.    The  difficulty  in 
cases  like  the  present  arises  from  sect.  19  of  the 
Amendment  Act  of  1890.  The  primA  faeie  meaning 
and  effect  of  that  section  is  that  it  enables  the- 
local  authority  to  deal  with  pipes,  which  would) 
primA  faeie  be  sewers,  as  if  they  were  "  drains,"' 
and  to  impose  the  burden  of  keeping  them  in< 
order  upon  the  owner  of  the  premises.    The  reali 
qaestion,  then,  is.  What  is  a  "  single  private  drain"' 
within  the  meaning  of  sect  19  P    There  are  many 
cases  upon  that  section,  some  of  which  are  conflict- 
ing.   The  case  of  Travis  v.  TJltley  (70  L.  T.  Bep. 
242 ;  (1894)  1  Q.  B.  233)  was  not  decided  noon 
sect  19  of  the  Act  of  1890,  bat  under  the  Public 
Health  Act  1875.    The  first  case  under  sect  19 
was  Self  V.  Hove  Commissioners  (72  L.  T.  Rep. 
234;  (1895)  1  Q.  B.  685),  in  which  it  was  decided 
that  a  single  pipe  which  was  in  private  ground 
and  drained  two  houses  belonging  to  different- 
owners    was    a  "  single    private    drain "  within 
sect  19.  The  decision  in  HUl  v.  Sair  (72  L.  T.  Rep. 
629;  (1895)  1  Q.  B.  906)  apparently  conflicts  with 
the  former  case ;  but  that  decision  was  considered 
in  the  next  case  of  Bradford  v.  Eastbourne  Corpo- 
ration (74  L.  T.  Rep.  762  ■„  (1896)  2  Q.  B.  205),  in 
which,  in  a  considered  judgment,  the  court  held' 
that  a  common  drain  on  private  ground,  into- 
which  there  was  no  public -risht  of    dnuning,' 
was  a  single  private  drain  within  sect  19  if  it 
druined  two  or  more  houses  belonging  to  different 
owners.    That  case  has  been  folK>wed  ever  since 
until  the  decision  in  the  present  case.    In  the 
case  of  Beg.  v.  Hastings  Corporation  (75  L.  T. 
Rep.  377;  (1897)  1  Q.  B.  46)  the  decision  waa 
only  that  the  local  authority  could  be  compelled 
by  mandamus  to  repair  a  pipe,  which  waa  a  sewer 
within  the  Act  of  1875,  wnsn  they  had  taken  no 
steps  to  deal  with  it  as  a  single  private  drain 
under  sect  19  of  the  Act  of  1890.    In  SeoJ  v. 
MerOiyr  Tydml  Urban  Distriet  CouneU  (77  L.  T. 
Rep.  303 ;  (1897)  2  Q.  B.  543)  the  court  foUowed 
the  decision  in  Bradford  v.  JEas&Mume  Corpora- 
tion {ubi  sup).    Then  came  the  decision  in  the 
mesent  case,  which  is  contrary  to  the  decision  in 
Bradjord  v.  Eastbourne  Corporation  [uin  sup.). 
In  the  later  case  of  Saedieke  v.  Friem  Bartiet 
Urban  Distriet  Couneil,  the  appeal  in  which  is 
being  heard  with  this  appeal,  Channell,  J.  said 
that  in  the  present  case  the  decision  in  Bradford 
V.  Eastbourne  Corporation  {ubi  sup.)  had  not  been 
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folly  oonaidered,  and  he  followed  the  earlier  case 
npon  thia  point.  Sect.  19  mnat  have  heen  intended 
to  give  a  looal  authority  some  power  which  it  did 
not  poasesB  before,  and,  nnlesa  the  oonstmotion 
given  to  that  section  by  the  decision  in  Bradford 
T.  Eaatbowme  Corporation  (ubi  tup.)  is  adopted, 
no  real  operation  oan  be  given  to  the  section. 

Wiode$  for  the  respondent  Thompson. — The 
decision  of  the  Divisional  Couit  was  right. 
Before  the  Act  of  1890  this  pipe  was  clearly  and 
nndonbtedly  a  "  sewer  "  within  the  Act  of  1875, 
and  was  vested  in  the  looal  authority,  which  was 
bonnd  to  keep  it  in  repair.  The  plan  of  drainage 
was  sanctioned  by  the  local  aathority,  who  must 
have  known  that  tbe  resolt  would  be  that  the 
pipe  would  become  a  sewer  in  fact.  In  passing 
the  plan  the  looal  authority  accepted  that  posi- 
tion, and  the  looal  authority  cannot  subsequently 
alter  that  position  by  adopting  the  Act  of  1890. 
The  words  of  sect.  19,  "two  or  more  houses 
belonging  to  different  owners,"  were  used  ad- 
visedlv,  and  mean  that  all  tbe  honsea  must  belong 
to  different  owners.  The  fact  that  the  pipe  is  all 
laid  in  private  ground  does  not  make  it  any  the 
less  a  *'  sewer  "  which  vests  in  the  looal  autho- 
rity: 

Bonella   v.   Twichmham   Local  Board,  20  Q.  B. 
Div.  63. 

In  this  case  this  pipe  drains  several  bouses  in  a 
block  belonging  to  Thompson,  and  therefore  that 
part  of  the  pipe  is  not  within  sect.  19 : 

Heawr  v.  Fulham  Borough  Council,  91  L.  T.  Bep. 
31 ;  (1904)  2  K.  B.  383. 
In  none  of  the  oases  which  have  been  cited  has  it 
been  held  that  a  pipe  which  drains  more  than  one 
house  of  the  same  owner  is  a  single  private  drain 
within  sect.  19.  The  case  of  Jaekton  v.  Wimbledon 
Urban  Di$triet  Council  (90  L.  T.  Bep.  417 ;  (1904) 
2  E.  B.  359)  is  a  clear  authority  that,  where  a  pipe 
dnuns  several  houses  belonging  to  the  same  owner, 
that  part  of  the  pipe  is  not  a  "  single  private 
drain  "  witiiiu  sect.  19.  Therefore,  in  this  case, 
that  part  of  the  pipe  which  drains  Thompson's 
seven  houses  is  a  "  sewer,"  and  is  not  a  single 
private  drain  within  sect.  19. 

Maemorran,  K.G.  in  reply. — In  Jaekton  v.  Wim- 
bledon Wban  Dittriet  Council  (ubi  sup.)  the  pipe 
i^bich  drained  Jackson's  houses  did  not  receive 
the  drainage  of  any  other  houses.  This  case' 
would  be  the  same  as  that  if  Johnson's  houses  did 
not  drain  into  this  pipe  before  it  received  the 
drainage  of  Thompson's  houses. 

Clavett  Salter,  K.C.  and  W.  H.  Dudcworth  for 
the  ai>peUant«,  Friem  Bamet  Urban  District 
GonnoiJ. — The  learned  judge  has  decided  that 
Hub  pipe  was  a  "  single  private  drain "  within 
sect.  19  of  the  Aot  of  1890,  and  that  decision  was 
right.  A  complaint  was  made  to  the  looal  autho- 
rity of  the  existence  of  a  nuisance,  and  thereupon 
they  had  power  to  proceed  under  sect.  41  of  the 
Act  of  1875.  The  notice  which  they  served  on 
the  plaintiff  was  a  notice  xmder  sect.  41,  and  that 
proceeding  cast  npon*  the  plaintiff  the  burden  of 
doing  the  work  necessary  to  abate  the  nuisance 
and  of  bearing  the  expense  of  so  doing.  The  local 
authority  are  not  limited  to  the  remedy  given  to 
them  by  sect.  41,  of  doing  the  work  themselves 
and  then  recovering  the  expenses  from  the  owners 
according  to  an  apportionment  by  their  surveyor ; 
they  may  also  take  proceedings  under  the  Act  of 


1875  to  compel  the  owners  to  do  the  necessary 
work.  In  the  present  case  the  fact  was  that  the 
nuisance  existed  entirely  upon  the  premises  of 
the  plaintiff  and  that  all  the  work  necessary  to 
abate  the  nuisance  was  done  upon  her  property. 
No  question  of  apportionment  between  her  and 
the  owners  of  the  other  premises  drained  by  this 
single  private  drain  could  therefore  arise ;  and  it 
could  not  be  necessary  to  serve  any  notice  upon 
any  of  the  owners  of  the  other  premises.  By 
reason  of  the  provisions  of  sect.  19  the  liability 
to  repair  this  single  private  drain  was  upon  the 
plaintiff,  and  nob  upon  the  local  authority,  and 
therefore  the  pluntiff  cannot  recover. 

Maetnorran,  K.G.  and  Colatn  for  the  resign- 
dent. — This  pipe  was  not  a  "  single  private  drain  " 
within  sect.  19  of  the  Act  of  1890.  It  was  a 
"  sewer"  within  the  definition  in  the  Act  of  1875, 
and  it  had  in  fact  been  adopted  as  a  public  sewer 
and  treated  as  a  public  sewer  by  the  local 
authoritT.  The  local  authority  cannot  now  say 
that  it  is  not  a  public  sewer,  and  that  they  can 
oast  the  burden  of  repair  upon  a  private  person. 
Sect.  19,  whatever  mav  be  its  proper  oonstniction,. 
can  only  apply  to  wnat  is  undoubtedly  a  single 
private  dram,  and  cannot  apply  to  a  pipe  which 
has  in  fact  been  adopted  by  the  local  authority  aa 
a  public  sewer.  The  local  authority  in  this  case 
have  not  in  fact  acted  under  the  powers  conferred, 
by  sect.  19  of  the  Act  of  1890  and  sect  41  of  the 
Act  of  1875.  The  only  power  conferred  on  them, 
by  those  sectiona  is  that  of  doing  the  work  them- 
selves and  recovering  the  apportioned  expenses 
from  the  different  owners  using  the  single  private 
drain.  Notice  must  be  given  to  the  owners  of  tbe 
various  houses,  and  tbe  expenses  must  be  appor- 
tioned before  any  liability  or  burden  is  cast  npon 
the  owner : 

Lanfatter  v.  Bamee  Diitriet  Council,  78  L.  T.  Bep. 
355  ;.C1898)  10.6.855. 

The  notice  served  upon  the  plaintiff  was  not  a 
notice  under  sect.  41  at  all,  and  no  notices  were 
served  on  the  other  owners.  Therefore  the 
liability  to  reptur  thia  pipe,  which  was  primcl 
faeie  a  sewer,  remained  upon  the  local  authority 
and  was  not  ca&t  upon  the  plaintiff. 

Salter,  K.C.  in  reply. — It  is  expressly  prorided 
by  sub-eeot.  3  of  sect.  19  that  for  the  purposes  of, 
the  section  a  "  drain  "  shall  include  a  drain  used 
for  the  drainage  of  more  than  one  building,  and 
the  effect  of  uiat  is  that  a  single  private  drain 
which  drains  two  or  more  buildings  not  belonging 
to  the  same  owner  is  not  to  be  called  a  "  sewer 
within  the  definition  in  sect.  4  of  the  Act  of  1875. 
The  decision  in  Laneatter  v.  Bamet  District 
Council  {ubi  sup.)  was  only  that  a  joint  notice 
on  two  owners  of  different  houses  was  good 
where  the  nuisance  existed  on  the  premises  of 
both ;  that  case  does  not  show  that  the  notica 
must  be  served  on  all  the  owners. 

G01.UB8,  M.B. — This  is  an  appeal  in  two  cases 
which  raise  substantially  the  same  point ;  another 
point  which  might  have  been  taken,  but  was  not 
taken,  in  the  first  appeal  was  taken  upon  the 
second  appeal.  The  first  is  an  appeal  in  the  case 
of  Thompson  v.  The  Eedet  Corporation,  and  raises 
the  question  as  to  what  is  the  effect  of  sect.  19  of 
the  Act  of  1890,  and  how  far  it  extends  in  altering 
the  old  law.  Now,  sect.  19  of  tbe  Public  Health 
Acts  Amendment  Act  1890  is  in  these  terms: 
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''  Where  two  or  more  hoases  belonging  to  different 
owners  are  oonneoted  with  a  pnblic  sewer  by  a 
sinsle  private  drain,  an  application  may  be  made 
imoBr  sect.  41  of  the  Pablio  Health  Act  1875 
^«lating  to  complaints  as  to  nuisances  from 
drains),  and  the  looal  authority  may  recover  any 
expenses  incurred  by  them  in  exeoating  any 
works  under  the  powers  conferred  on  them  by 
that  section  from  the  owners  of  the  houses ; 
then  sub-sect.  3 :  "  For  the  purposes  of  this 
section  the  expression  '  drain '  includes  a  drain 
used  for  the  drainage  of  more  than  one  building." 
Kow,,  up  to  that  time  unquestionably  a  drain 
which  was  used  for  the  drainage  of  more  than  one 
bailding  was  not  a  drain,  bnt  a  sewer.  This 
particular  sub- section,  for  the  purposes  of  this 
section  only,  makes  the  expression  "  drain " 
indlnde  a  drain  used  for  the  drainage  of  more  than 
one  house.  That  raises  the  difficulty  in  the  case. 
"iFhat  being  so,  the  new  definition  of  "  drain  "  being 
introduced,  sect.  19  makes  applicable  sect.  41  of  the 
Public  Health  Act  1875,  which  is  in  these  terms  : 
**  On  the  written  application  of  any  person  to  a 
local  aathority,  stating  that  any  drain  " — at  that 
time  that  meant  a  drain  in  the  old  sense, 
namely,  a  drain  that  was  used  for  the  purpose 
-of  one  building  only — "on  or  belonging  to 
any  premises  within  the  district  is  a  nui- 
-aanoe  or  injurious  to  health  (bnt  not  otherwise) 
the  looal  authority  may,  by  writing,  empower 
their  surveyor  or  inspector  of  nuisances,  after 
twenty-four  hours'  written  notice  to  the  occupier 
of  such  premises,  or  in  case  of  emergency 
'Without  notice,  to  enter  such  premises  with  or 
vithont  assistfuitB,  and  cause  the  ground  to  be 
opened  and  examine  such  drain,  water-closet, 
earth-closet,  privy,  ashpit,  or  cesspool.  It  the 
drain ,  water-closet,  privy,  ashpit,  or  cesspool  on 
examination  is  found  to  be  in  proper  condition, 
be  shall  cause  the  ground  to  be  closed,  and  any 
damage  done  to  be  made  good  as  soon  as  can  be, 
and  the  expenses  of  the  works  shall  be  defrayed 
by  the  local  authority.  If  the  drain,  water-closety 
earth-closet,  privy,  ashpit,  or  cesspool  on  examina- 
tion appear  to  be  in  bad  condition,  or  to  require 
alteration  or  amendment,  the  local  authority  shall 
forthwith  cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises,  requiring 
him  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works  ;  and  if  such 
iK>tice  is  not  complied  with  the  person  to  whom 
it  is  given  shall  be  liable  to  a  penaU^  not  exceed- 
ing lOt.  for  every  day  during  which  he  continues  to 
make  default,  and  the  local  authority  may,  if  they 
think  fit,  execute  such  works,  and  may  recover  in 
a  summary  manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing,  or  may  by  order 
declare  the  same  to  be  private  improvement 
expenses."  Now,  in  Thompson's  case  the  points 
are  very  shortly  set  out  in  the  headnote  to  the 
report  in  the  court  below  (1904)  2  K.  B.  1),  which 
I  think  I  had  better  read :  "  Where  two  or  more 
honaes  art  drained  by  a  single  pipe,  neither  the 
fact  that  the  pipe  is  wholly  situate  on  private 
land,  nor  the  fact  that  the  houses  belong  to 
different  ownere,  will  suffice  to  make  the  pipe  a 
single  private  drain  within  the  meaning  of  sect*  19 
of  the  Public  Healtii  Acts  Amendment  Act  1890, 
80  as  to  entitle  the  local  authority,  in  the  event 
of  the  pipe  becoming  a  nuisance,  to  require  the 
owner  or  occupier  of  the  premises  to  amend  it 
imder  sect.  41   of  the  Pnblic  Health  Act  1875. 


'  /Semifa.thewords'belongingtodifferentownerB'in 
sect.  19  of  the  Act  of  1^  mean '  not  all  belonging 
to  the  same  owner.'  In  order  to  bring  a  case  within 
the  section  it  is  not  necessary  that  all  the  hoaees 
should  belong  to  different  owners."  The  facts 
are  these  :  Thompson  was  the  owner  of  a  block 
of  seven  houses  numbered  436  to  438,  Liverpool- 
road,  of  which  the  house  the  subject  of  the  com- 
plaint was  one.  The  said  houses  were  built  in  the 
year  1875  in  accordance  with  plans  deposited  with 
the  then  sanitary  authority,  the  predecessors  of 
the  corporation,  and  approved  by  them.  On  the 
6th  Mareh  1903  oomplBLint  was  made  to  the  cor- 
poration— that  is,  the  local  authority — that  a 
certain  drain  or  sewer  belonging  to  428,  Liverpool- 
road  was  a  nuisance  and  injurious  to  health.  On 
examination  the  said  drain  or  sewer  wasfoond to  be 
in  bad  condition  and  to  require  alteration  or  amend- 
ment, and  the  corporation  thereupon  served  the 
notice  dated  the  18th  March  requiring  him  within 
fourteen  days  from  the  service  thereof  to  take  up 
the  existing  yard  and  cellar  drains  and  gulliea  and 
tops,  and  in  lieu  thereof  provide  and  lay  down 
efficient  drains  constructed  of  glazed  and  socketed 
stoneware  pipes,  the  joints  to  be  properlv  made 
good  with  cement,  the  cellar  drain  to  be  embedded 
in  concrete  to  a  thickness  of  6in.  all  round  the 
pipes,  and  to  provide  efficient  wash-out  gullies  with 
lippedtops.  The  works  therein  specified  were  neces- 
sary for  the  purpose  of  abating  the  nuisance. 
The  notice  was  not  complied  with.  The  said 
drain  or  sewer  was  part  of  a  9in.  pipe  running 
through  and  under  the  cellars  of  the  said  seven 
houses  belonging  to  Thompson,  and  reoeiving  the 
drainage  of  each  house  before  falling  into  the  cor- 
poration's main  sewer  in  Hampson-street,  a  street 
running  at  right  angles  to  Liverpool-road.  -  This 
9in.  pipe  was  a  continuation  of  and  received  the 
drainage  from  a  6in.  pipe  which  passed  through 
and  under  two  blocks  of  six  houses  each,  numbered 
respectively  424  to  414,  Liverpool-road  and  402  to 
412,  Liverpool-road,  and  situate  further  away 
from  Hampson-street  than  Thompson's  houses, 
and  balonging  to  one  Edward  Johnson.  The 
Bin.  pipe  received  the  drainage  from  each  of  the 
twelve  houses  before  reaching  the  9in.  pipe.    The 

.  meaning  of  all  that  is  that  in  point  c^  faot  this 
drain  received  the  drainage  of  two  or  more 
houses  belonging  to  different  owners,  and  was 
connected  with  a  public  sewer.  The  drain  in 
Thompson's  case  seems  tome  to  be  in  all  material 
facts  indistinguishable  from  the  drain  which  was 
the  subject-matter  in  discussion  in  one  or  two 
cases,  and  undoubtedly  in  what  I  think  is  the 
leading  case  on  the  point — Bradford  v.  Eotsl- 
houme  Corporation  (74  L.  T.  Bep.  762;  (1896) 
2  Q.  B.  205).  The  question  as  to  what  is  the  true 
meaning  of  sect.  19  and  what  is  meant  by  the 
expression  a  "  single  private  drain  "  has  beoi  the 
subject  of  a  great  deal  of  diBcnssion  in  sevwal 
different  cases,  but  it  appeare  to  me  on  examining 
those  cases  there  is  a  clear  balance  of  authority  in 
favour  of  ihe  present  appellants.  I  do  not  think 
it  is  necessary  for  me  to  travel  in  detail  through 
the  various  reasons  which  hshe  been  given  in  the 
different  cases,  because  it  seems  to  me  I  cannot 
improve  upon  the  judgments  ^ven  by  Lord 
Bussell,  G.J.  and  Wms,  J.  m  Brao{ford  t. 
Eastbourne  Corporation  (ubt  sup.).  That  case, 
though  it  differed  from  one  of  the  cases  decided 
before  it,  was  ultimately  followed  again,  as  I 
shall  show,  more  than   once.     It  seems  to  me 
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that  it  does  lay  down  a  perfectly  intelli- 
gible  interpretation  of  a  seotion  whioh  it  is 
unposBible  to  interpret  so  as  to  remore  all  possible 
difflculties  and  objectaons ;  bnt  it  seems  to  me  on 
the  whole  that  that  interpretation  does  give  the  most 
reasonable  and  workmanlike  interpetation.  Now, 
the  state  of  the  authorities  is  this :  The  first  case, 

1  think,  in  which  the  effect  of  sect  1 9  was  dis- 
cussed, in  which  Wills,  J.  was  one  of  the  judges, 
was  Self  V.  Hove  Commiiiioners  (72  L.  T.  Rep. 
234;  (1895)  1  Q.  B.  685).  The  law  was  there  laid 
down  which  was  subsequently  adopted  by  a  court 
consisting  of  Lord  Bussell,  G.J.  and  Wills,  J. 
giving  a  wide  effect  to  this  sect.  19,  and  holding 
that  a  drain  which,  as  far  as  I  can  see  on  the 
facts,  was  indistinguishable  from  the  drain  in 
Thonrpson's  case,  was  such  a  drain  as  is  contem- 
plated by  sect.  19,  and  that,  therefore,  the  effect 
at  sect.  19  being  thrown  into  sect.  41  of  the  old 
Act,  was  to  let  in  the  powers  of  the  local  autho- 
rity to  compel  the  person  on  whose  premises  a 
nuisance  existed,  in  respect  of  what  would  have 
been  a  sewer  but  for  the  introduction  of  sect.  19, 
to  be  at  the  expense  of  making  it  good  instead  of 
leaving  it,  as  it  otherwise  would  be,  upon  the 
anthoritr  itself.  Now,  as  I  have  said,  I 
regard  the  facte  in  this  case  as  indistinguishable 
from  the  facts  in  Bradford  v.  Eastbourne  Corpo- 
region  («bt  smv,),  and  I  propose  to  see  what  is  the 
condition  of  the  authorities  with  whioh  we  have 
to  deal  at  this  moment.  I  have  stated  what  was 
the  view  of  Wills,  J.  in  Belf  v.  Hove  Commis- 
sioners (wbi  svp.) ;  bnt  in  another  case  shortly 
afterwards,  HUl  v.  Hair  (72  L.  T.  Bep.  629; 
(1895)  1  Q.  B.  906).  Gave  and  Lawrance.  J  J.  took 
exactly  the  contrary  view  to  that  of  Wills.  J. 
Then  came  the  case  of  BrcuUbrd  t.  Eattbowme 
Corporation  {ubi  ntp.)  to  which  I  have  already 
referred.  There,  in  a  very  elaborate  judgment, 
the  late  Lord  Chief  Justice  and  Wills,  J.  adopted 
the  view  taken  by  Wills,  J.,  and  held,  as  I  have 
said,  that  in  fact  that  with  which  we  are  here 
dealing  was  such  a  drain  as  is  contemplated  by 
sect.  19,  with  the  result  that  the  combined  effect 
of  sect.  19  of  the  Act  of  1890  and  sect.  41  of  the 
Aot  of  1875  imposed  the  obligation  upon  the 

Erivate  owner  to  repair  what  otherwise  would 
ave  been  a  sewer,  and  it  imposed  that  obligation 
at  the  instance  of  the  local  authority.  It  does 
not  stand  there,  because  the  same  qneetion  again 
came  before  Gave,  J.  in  Seal  t.  Merthyr  Hh/dvU 
Urban  District  Council  (77  L.  T.  Rep.  303;  (1897) 

2  Q.  B.  543),  and  when  it  came  before  him  again 
he  seems  to  have  reconsidered  his  earlier  opinion, 
and  to  have  followed  Bradford  v,  Eastbourne  Cor- 
poration (ubi  sup.).  Now,  that  was  the  state  of 
the  law  when  the  present  case  of  Thompson 
T.  Beclet  Corporation  came  before  the  Divi- 
nonal  Gonrt.  When  the  matter  came  before 
the  Divisional  Gourt  it  is  true  that  Bradford  v. 
Eastbourne  Corporation  (ubi  sup.)  was  cited,  bnt  it 
does  not  seem  to  have  been  referred  to  in  detail  at 
all,  and  we  have  the  authority  of  Ghannell,  J.  who 
was  a  party  to  the  decision  in  the  present  case,  for 
saying  that  Bradford  v.  Eastbourne  Corporation 
{ubi  sup.)  was  not  thoroughly  considered  or  under- 
stood by  the  court  of  which  he  was  a  member  when 
he  gave  the  decision  in  the  case  now  under  appeal. 
GhanneU,  J.  in  a  later  case  had  occasion  to 
examine  Bradford  v.  Eastbourne  Corporation  {ubi 
•up.)  carefully,  and  he  came  to  the  conclusion  and 
stated  that  in  his  view  Thompson's  case  must  be 


considered  as  decided  through  inadvertence,  and 
in  a  very  elaborate  judgment  he  himself  followed 
Bradjord  v.  Eastbourne  Corporation  {ubi  sup.) 
That  is  the  case  of  Haedidee  v.  Friem  Bamet 
District  Council,  which  is  the  second  of  the  tw6 
cases  now  under  appeal  before  us.  On  the  main 
qaestion  which  is  common  to  these  two  appeals 
—namely,  whether  we  are  to  prefer  the  view  taken 
in  the  first  instance  by  Wills,  J.  or  the  view  taken 
by  Gave,  J.,  of  the  combined  effect  of  sect.  19 
of  the  later  Act  and  sect.  41  of  the  older  Act, 
the  balance  of  authorities,  as  I  have  already  said,' 
is  entirely  in  favour  of  the  view  of  Wills,  J. 
Inasmuch  as  that  has  been  discussed  before  us 
and  we  have  had  an  opportunity  of  reconsidering 
it  and  reading  the  argument  which  prevailed 
against  it  in  the  earlier  decisions  which  were 
pmoed  before  us  on  this  hearing,  I'think  it  would 
be  a  waste  of  public  time  if  I  were  to  attempt  to 
again  go  through  and  explain  why  I  agree  with 
argpiments  which  appear  to  be  as  well  stated  as  ib- 
is possible  to  state  them  in  Bradford  y.  Ea$t- 
boume  Corporation  {ubi  sup.),  and  whioh,  in  my 
opinion,  must  prevail.  I  am  content  to  rest  my 
judgment  upon  Bradford  v.  Eastbourne  Corpora'' 
tion  (ubi  snp.)  and  to  adopt  the  reasons  therer 
given,  and  in  that  view  it  seems  to  me  that  in  tb» 
first  case  of  Thompson  v.  EecUs  Corporation  the- 
reasons  which  commended  themselves  to  the  Lord 
Chief  Justice  and  Wills.  J.,  and  which  were  fol> 
lowed  afterwards  by  Cave,  J.  and  by  GhanneU,  J.: 
himself,  must  prevail  and  are  sufficient  to  decide' 
the  first  appeal  in  favour  of  the  appellanto.  Now 
oomes  the  second  case.  It  broi^y  turns  upon 
the  same  point,  bnt  a  certain  special  argument 
has  been  addressed  to  us  upon  the  facte  of  that 
case.  The  drain  Bige&n.  appears  to  me  to  be  indis-' 
tinguishable  in  fact  from  the  drain  that  we  have 
been  already  dealing  with.  Now,  there  is  a 
special  ground  teken,  which  might  have  been 
taken,  but  was  not  taken,  in  Thompson's  case. 
There  the  local  authority  sought  to  enforce  the 
obligation  upon  the  owner  at  his  own  expense  to 
remove  a  particular  nuisance  on  his  premises, 
whioh  happened  to  be  a  drain  within  sect.  19.  In 
Haedicke^s  case,  the  second  case,  matters  bad- 
gone  a  step  further;  notice  had  been  served 
calling  upon  the  plaintiff  to  abate  a  nuisanoe, 
which  was  also  a  ^rain  within  the  description  or 
definition  in  sect.  19,  and  the  owner  having  been 
called  upon  to  abate  this  nuisance  had  herself 
intervened  and  done  the  work,  and  having  done 
the  work  brought  an  action  against  the  looal 
authority  on  the  ground  that  she  had  been  com- 
pelled to  do  work  which  they  were  in  point  of  law 
liable  to  do  themselves,  inasmuch  as  the  ynxck 
whioh  she  had  done  was  done  on  a  sewer  and, 
being  a  sewer,  the  obligation  was  upon  the  autho- 
rity and  not  upon  herself.  The  answer  was  that 
this  particular  place  where  the  nuisanoe  existed, 
which  the  owner  had  been  at  the  expense  of  making 
good,  though  it  was  a  sewer  before  sect.  19  of  the 
Act  of  18%,  and  though  it  may  be — it  is  not 
necessary  to  decide  it—still  a  sewer  for  many 
purposes,  still  as  far  as  sect  19  is  conoemed, 
which  is  the  section  with  which  we  have  to  deal,' 
it  is  a  drain,  and  the  owner  comes  under  the 
liabilities  in  respect  of  such  a  drain  resulting' 
from  the  joint  operation  of  sect.  19  of  the  later 
Aot  and  sect.  41  of  the  earlier  Act. '  On  the  main 
facts  of  the  case,  and  the  main'  point  of  the  appeal, 
there  can  be  no  doubt  it  is  oaim  fcmis  witn  the 
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case  we  Iulto  jaib  decided.  Then  oomes  the 
•pedal  diffioalty  raised  in  thia  case.  On  the 
hypotheais  that  it  ia  a  drain  within  aeot.  19,  what 
diflerenoe  la  there  in  this  case  by  reason  of  the 
fact  that  the  lad/  has  done  the  work  at  the 
inatanoe  of  the  local  authority  and  now  claims  to 
be  reooaped  by  them  P  It  most  be  admitted  at 
the  beginning  of  the  diaoassion,  on  the  reasoning 
which  I  haTe  already  gone  throogh,  that  the 
obligation  as  between  the  lady  and  the  local 
aathority  was  clearly  upon  the  lady.  This  was 
for  all  porpoaes,  as  between  them,  a  drain,  a  drain 
in  respect  of  which  they  had  the  right  to  insist 
opon  ner  renoTing  the  noiaaiioe  to  which  they 
had  called  attention.  Bat  it  is  aaid  that,  con- 
oeding  that  point,  and  Channell,  J.  adopted  this 
▼iew,  althoogk  the  local  authority  might,  if  they 
had  taken  proper  steps  onder  sect.  19  and  sect.  41, 
have  compelled  the  owner  to  perform  this  work 
which  ahe  has  performed,  yet  they  have  not  taken 
the  proper  ateps ;  that  this  was  a  naisance  exist- 
ing  in  what  was  really  a  sewer,  though  for  the 
pnrposes  of  sect.  19  it  shoold  be  regarded  as  a 
'drain,  and  inasmuch  as  the  local  authority 
cannot  localise  upon  one  particular  premises  or 
against  one  partacnlar  individual  a  nuisance 
arising  in  a  sewer,  which  ex  hypotheii  is  con- 
tributed to  by  all  the  people  who  drain  into  the 
sewer,  they  are  not  in  a  position  to  say  that  this 
particular  owner  and  sue  alone  is  the  person 
against  whom  they  could  enforce  the  machinery 
of  sect.  19,  compelling  her  to  so  to  expense  to 
abate  the  nuisance ;  that  therefore,  inasmuch  as 
they  have  sought  to  place  it  all  upon  her,  and 
furthermore  inasmuch  as  they  have  not  followed 
<that  up  by  doing  the  work  and  apportioning  the 
cost,  they  are  outside  the  provisions  ot  sect.  19, 
And,  whatever  their  rights  might  hare  been  if 
they  had  taken  the  proper  course,  they  have  not 
taken  the  proper  coarse  to  fix  the  liability  upon 
her;  and  that  therefore  what  ahe  has  spent  liM 
not  been  spent  in  her  own  relief  but  in  respect 
■of  relieving  a  barthen  upon  them  of  making  good 
the  nuisance  and  removing  it.  It  seems  to  me 
that  the  anawer  to  that  is  simple,  and  that  we 
ought  not  to  strain  after  these  technicalities. 
Broadly,  the  Legislature,  by  these  enactments, 
has  thrown  back  ,upon  the  private  owners 
that  which  for  the  time  being  and  before 
t>ad  been  ehifted  from  them  and  placed 
on  the  pabho  authorities — namely,  the  liability  to 
make  good  nuiaanoes  in  this  particular  class  of 
what  are  called  "  single  private  drains."  Those 
heing  the  rights  of  the  parties  at  the  outset,  it 
seems  to  me  in  the  highest  degree  technical  to 
travel  into  the  particular  maohinenr  that  was 
brought  into  motion  in  seeking  to  enforce  against 
the  lady  the  obligation  which  was  upon  her.  I 
think  that  broadly,  that  being  the  state  of  the 
law,  the  real  burden  or  obligation  of  making  good 
nnisances  upon  her  premises  in  respect  of  that 
drain  was  upon  the  lady,  and,  that  being  the 
burden  placed  upon  her,  she  was  debarred  from 
saying  that  any  work  done  by  her  under  the 
the  exieency  of  the  local  authority  was  done  in 
their  relief  and  not  her  own.  The  Legislature 
placed  the  burden  on  her,  and  when  she  dis- 
charged it  she  did  so  for  her  own  benefit  and  not 
for  the  benefit  of  the  public  authority.  It  seems 
to  me  to  be  a  misconception  to  say  that  the 
local  authority  cannot  set  up  the  fact  that  the 
burden  by  law  is  placed  on  the  owner  and  not 


on  them  because  they  have  not  taken  the  strictest 
steps  to  place  the  burden  on  the  owner.  They 
had  the  right  to  put  the  burden  upon  her,  and 
that  is,  I  tuink,  sufficient  to  determine  the  rights 
of  the  two  parties.  Now,  the  other  argument  on 
behalf  of  the  respondent  is  that  this  particolar 
section,  which  applies  machinery  appucable  to 
a  drain  to  that  to  which  it  is  not  really  appUc- 
able — namely,  a  sewer — carries  with  it  this  con' 
sequence,  that  the  local  authority  cannot  apply 
machinery  which  was  applicable  only  to  that 
which  was  necessarily  done  on  the  premises  of  one 
individaal  owner,  to  something  necessarily  done 
on  premises  not  all  within  the  control  of  one 
particular  owner — namely,  a  sewer  ;  that  a  sewer 
IS  a  subject-matter  which  exists  for  the  common 
benefit  and  user  of  a  number  of  diifei«nt  persons, 
and  the  local  authority  cannot  trace  out  and 
particularise  to  one  indiridnal  owner  some 
nuisance  which  arises  in  a  sewer ;  that  it  must  be 
taken  to  arise  from  the  joint  operation  of  all  who 
use  the  sewer,  and  cannot  be  concentrated  all 
upon  one  person,  and  that  one  person  be  made 
responsible  for  it.  How  about  the  facts  in  the 
case  P  The  facts  in  this  case  are  that  the  nuisance 
was  asserted  bv  the  local  authority  to  be  on  the 
premises  of    this  lady ;    and  f  arthermore  it  is 

E roved  as  a  fact  that  that  nuisance  was  abated 
y  the  lady  herself  without  travelling  out  of  her 
own  premises.  Therefore,  in  the  particular  facts 
of  this  case,  it  seems  to  me  not  open  for  the  lady 
to  contend  that  the  nuisance  complained  of  was 
not  a  nuisance  on  her  property,  and  one  which 
was  not  capable  of  being  abated  by  action  taken 
on  her  property ;  and  that  is  the  case  which  is 
covered  by  sect.  41  as  introduced  by  sect.  19. 
Therefore,  it  seems  to  mo  that,  on  the  facts  of 
this  case,  it  must  be  taken  that  the  nuisance  was 
one  which  could  be  reached  by  the  machinery  of 
sect.  19,  and  which  was  roached  by  it,  and  that  this 
lady  is  by  these  proceedings  seeking  to  throw 
back  upon  the  pubuc  authority  a  burden  which  in 
terms  has  been  placed  on  herself.  The  question 
of  apportionment  does  not  arise :  there  is  nothing 
to  apportion,  the  whole  obligation  is  upon  her ;  she 
has  discharged  it ;  and  she  cannot  fall  back  opon 
the  question  of  apportionment,  even  if  it  had  been 
(id  rem  in  the  discussion  at  all.  For  the  reason^ 
which  I  have  given  I  do  not  think  it  was  ad  rem, 
bacause  it  does  not  come  in  till  after  the  right  of 
the  parties  are  determined,  and  <the  right  to 
throw  back  the  burden,  or  the  obligation  to  keep 
it,  has  been  determined.  For  these  reasons  I 
think  that  in  both  cases  the  appeal  mast  be 
allowed. 

Stiblinq,  L.J. — I  am  of  the  same  opinion, 
and  I  shall  add  very  little  to  what  has  been  said 
so  fully  by  the  Master  of  the  Bolls.  The  first 
question  which  we  have  to  consider  is  the  very 
difficult  one,  what  is  the  true  meaning  and  effect 
of  sect  19  ot  the  Pablic  HealUi  Acts  Amend- 
ment Act  1890  P  Now,  that  point  was  con- 
sidered and  decided  by  the  Dirisional  Court 
consisting  of  the  late  Lord  Ghief  Jastice,  Lord 
Bussell  of  Killowen,  and  Wills,  J.  in  Bradford  v.  ' 
Mayor  of  J^iuiftourne  {uhi  ««p.),  and  those  learned 
judges  gave  most  oarefal  and  most  valuable 
indgments  on  the  subject.  That  decision  having 
been  given  in  the  year  1896,  effect  has  been  given 
to  it  from  that  time  forward  down  to  the  present 
time  till  the  case  of  Thompton  v.  Eode*  CorporaUo* 
was  decided.    The  question,  as  I  have  said,  is  a 
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diffionlt  one,  and  reasons  of  great  weisht  are 
given  by  Ghannell,  J.  to  show  that  a  diilerent 
oonolnsion  onght  to  be  aniTed  at.  I  have  con- 
aidered  these  reasons  to  the  best  of  my  ability, 
bat  it  appears  to  me  to  be  sufficient  to  sa^  that, 
though  toe  question  is  one  which  admits  of 
▼ery  considerable  areument,  I  am  not  satisfied 
that  the  reasons  adduced  by  Channell,  J.  in 
that  judgment  are  of  such  weight  that  we 
on^ht  in  this  court  to  depart  from  the  decision 
which  was  given  in  1896  by  the  two  learned 
judges  to  whom  I  have  referred.  I  think,  there- 
fore, that  that  decision  ought  to  be  followed,  and 
otmsequently  the  decision  in  the  case  of  Thomp- 
aon  V.  Eeelet  Corporation  ought  to  be  reversed. 
"With  regard  to  tnelseoond  case,  the  same  thing 
holds ;  but  in  addition  another  point  has  becm 
rused  and  has  been  argued  at  considerable 
length.  That  point  also  is  raised  as  to  the 
meaning  of  sect.  19.  It  provides,  in  the  first 
jtlaoe,  that  "  Where  two  or  more  houses  belong- 
ing to  different  owners  are  connected  with  a 
public  sewer  by  a  single  private  drain,  an  applica- 
tion may  be  made  under  sect.  41  of  the  Public 
Health  Act  1875."  Then  it  passes  from  that  to 
«ay  that  "  the  local  authority  may  recover  any 
expenses  incurred  by  them  in  executing  any  works 
nnder  the  powers  conferred  on  them  by  that  sec- 
tion from  the  owners  of  the  houses  in  such  shares 
and  proportions  as  shall  be  setUed  by  their  sur- 
veyor or  (in  case  of  dispute)  by  a  court  of  sum- 
mary jurisdiotion."  In  terms  sect.  19  does  not  say 
how  the  application  is  to  be  dealt  with,  and  H  is 
suggested  that  the  meaning  of  these  two  portions 
of  ue  section  read  together  is  this,  that,  upon  the 
application  being  mi^e  under  the  Public  Health 
Act,  the  local  authority  may  proceed  to  execute 
the  works  under  the  powers  conferred  by  the 
section,  and  then  recover  anv  expenses  in  such 
proportion  as  may  be  settled  oy  the  surveyor.  I 
confess  I  do  not  think  that  that  is  the  true  mean- 
ing of  the  section.  I  think  the  true  meaning  of 
the  section  is  this,  that,  upon  such  an  application 
laeing  made,  the  procedure  pointed  out  by 
sect.  41  of  the  Public  Health  Act  1875  was  to 
follow,  and  that,  over  and  above  the  po«rers 
and  rights  conferred  upon  the  local  board 
by  that  section,  there  are  given  additional  powers 
and  rights — namely,  that  of  recovering  the 
{expenses  in  apportioned  parts  from  the  several 
/Owners  who  may  be  aftected.  Now,  speaking 
generally,  the  procedure  to  be  adopted  under 
sect.  41  was  this :  The  local  authority  was  through 
their  surveyor  or  inspector  of  nuisances  to  give  a 
written  notice  to  the  oconpier  of  the  premises 
affected  and  then  to  proceed  to  open  the  ground 
and  examine  the  drain  or  structure  in  question 
with  a  view  to  ascertaining  the  cause  of  the 
nuisance.  If  the  drain,  applying  the  section  only 
to  a  drain,  was  found  to  be  in  quite  good  con- 
•dition,  then  it  was  to  be  closed  up  as  speedily  as 
possible.  If,  on  the  other  hand,  it  appeared  to  be 
an  bad  condition  or  to  require  alteration,  the  local 
authority  was  forthwith  to  give  notice  in  writing 
to  the  owner  or  occnpier  of  me  premises  requiring 
Mm  forthwith,  or  within  a  reasonable  time,  to  do 
the  necessary  works ;  if  tltat  notice  was  not  com- 
plied with,  penalties  were  impoeed,  and,  in  the 
alternative,  the  local  authority  might  execute  the 
works  and  recover  in  a  summary  manner  the 
expenses  incurred  by  so  doing.  That  is  the 
gmsnl  ouUine.    Now,  as  it  stand?,  that  applies 


only  to  a  drain  which  lies  entirely  on  the  grounds 
of  a  single  owner  connected  with  a  single  house ; 
but  it  is  by  the  express  terms  of  sect.  19  extended 
to  a  drain  used  for  draining  more  than  one 
building,  and  to  a  drain  where  the  houses  belong 
to  different  owners.  It  seems  to  me  that,  when 
application  is  made  to  them  under  this  section 
pointing  to  the  defective  state  of  a  single  drain 
which  may  pass  through  the  grounds  of  many 
owners,  their  duty  is  to  go  upon  the  place  where 
the  nuisance  is  said  to  exist  and  to  begin  their 
examination  there.  Having  made  the  examina- 
tion, they  may  discover  that  it  existo  there,  or  that 
it  does  not  exist  there  only,  but  may  be  traced 
to  other  portions  of  the  drain.  In  that  case  the 
authority  would  have  to  pursue  their  inquiries 
further,  and  it  may  be  that  more  owners  than  one 
would  be  found  to  have  on  their  premises  defecte 
in  the  drain,  but  it  may  turn  out  that  only  a 
single  owner  is  affected,  and  that  when  the  ground 
of  tiiat  person  is  examined,  bv  works  executed  on 
that  spot  and  confined  to  that  spot  the  whole 
defect  may  be  remedied.  What  is  to  be  done  by 
the  local  anthority  in  that  case  P  I  cannot  see 
that  sect  41,  read  together  with  sect  19,  imposes 
on  the  local  authority  the  duty  in  such  a  case  as 
that  of  serving  notices  on  all  the  owners  of  the 
various  portions  of  the  drain.  It  seems  to  me 
that  it  is  enough  to  satisfy  the  terms  of  sect.  41 
if  the  owner  on  whose  premises  there  is  found  to 
be  a  defect  in  the  drain  is  alone  served.  If  tJiat 
be  BO,  the  argument  as  to  the  procedure  which 
was  adopted  in  the  second  case  seems  to  me  to 
fall  to  toe  ground.  Where  the  drain  is  found  on 
the  property  of  more  than  one  owner  to  be  in  a 
defective  state  it  would  be  necessary  to  serve 
several  owners,  but  where  it  is  found  to  be 
defective  on  the  property  of  one  owner  only,  it 
seems  to  me  that  that  one  may  be  properly 
served.  That  being  so,  it  seems  to  me  to  be 
equally  clear  on  the  terms  of  sect.  41  that  from 
that  one  owner  the  whole  of  the  expenses  neces- 
sarily incurred  by  the  local  board  may  lie  recovered, 
and  it  is  not  necessary  to  add  the  superadded 
authority  which  is  conferred  by  the  last' portion 
of  sub-sect.  1  of  sect  19.  I  thidk,  therefore,  that 
the  ground  on  which  Channell,  J.  proceeded,  that 
there  was  no  apportionment  in  tne  second  case 
under  the  sections  which  apply  to  the  facto  of 
this  case,  is  not  sound,  aud  the  result  is  that  th^ 
defence  to  that .  action  which  was  set  np  by  the 
local  authority  is  a  good  one,  and  that  the  appeal 
ought  to  be  allowed. 

MATHBW,  L.J. — I  am  of  the  same  opinion.  I 
think  that  Bradford  v.  EouibowrM  Corporation, 
(vbi  tup.)  was  righUy  dedded,  and  ought  to  have 
bsen  followed  by  the  Divisional  Court.  It  is  said 
that  it  ought  not  to  be  followed  because  it  treated 
sect.  19  as  an  intellisible  section,  whereas  it  is 
said  on  the  part  of  this  owners  against  the  local 
authorii^  that  it  is  an  uninteUigiUe  section,  and 
introduces  great  perplexity  into  the  decision 
of  these  cases.  I  do  not  agree.  The  perplexity 
that  is  suggested  is  tins :  According  to  the  Public 
Health  Act  1875  the  common  drain  to  a  block  of 
houses  was  a  sewer  as  long  as  the  houses  remained 
in  the  possession  of  one  owner;  one  owner  could 
call  upon  the  local  authority  to  repair  the  common 
sewer  of  his  block  of  houses ;  but  it  is  said  that 
this  section  loads  to  this  extraordinary  result,  that 
the  moment  one  of  the  houses  ha^^been  sold  by 
the  original  owner  it  ceases  to  be  a  sewer  and 
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becomes  a  drain,  and  that  ia  repni^ant  and 
Bbsurd.  It  -was  suggested  that  seoL  19  was  not 
an  extension  of  sect  41  at  all,  bat  that  it  intro- 
duced a  small  exception  in  the  general  liability 
OToated  hj  the  Public  Health  Act  1875— that  it 
applied  to  the  case  of  two  houses  in  a  curtilage ; 
but  that  is  one  of  the  most  unlikely  cases  that  it 
is  possible  to  suggest,  and  it  is  incredible  that  the 
Legislature  would  pass  a  section  dealing  with 
something  so  very  unlikely  to  occur.  Then  it  is 
said  that  the  operation  of  the  section  should  be 
confined  to  the  case  where  the  drain  Is  not  for 
domestic  use,  but  made  for  the  purpose  of  profit. 
There  is  not  a  trace  or  indication  of  any  such 
intention.  The  suggestion  seems  to  me,  whatever 
was  the  object  of  the  Legislature  in  passing 
sect  19,  to  be  wholly  impossible.  I  think  it  is 
quite  possible  to  nve  a  fairly  reasonable  account 
of  the  genesis  <^  sect.  19.  Under  the  Publio 
Health  Act  1875  the  local  authority  was  in  this 
position,  that  it  might  insist  Chat  each  building 
owner  should  have  a  single  drain  communicating 
with  the  sewor.  That  would  be  a  highly  incon- 
venient condition  of  the  law  for  the  builder, 
became  the  houses  might  be  far  away  from  the 
sewer,  and  to  require  with  respect  to  each  house 
that  there  should  be  a  separate  drain  would 
frequently  involve  what  would  be  impracticable 
from  a  business  point  of  view  for  a  building  owner 
to  do.  Accordingly  it  would  seem  that  the  local 
authorities  all  over  the  country  were  approached 
with  a  proposal  to  modify  this  state  of  the  law, 
and  to  enter  into  an  agreement  under  which  the 
building  owner  might  nave  a  common  drain  to  a 
block  of  houses;  but  when  the  local  authority 
was  approached  to  give  their  sanction  it  would  be 
inevitable  that  they,  in  the  discharge  of  their  duty, 
would  say  that  they  could  not  grant  this  indul- 
Bsnoe  at  the  expense  of  the  ratepayers,  and  that  if 
we  building  owner  was  to  be  allowed  to  have  a 
common  drain  he  must  take  upon  himself  the  respon- 
sibility of  those  who  use  drains.  Is  there  any  reason 
to  doubt  that  that  state  of  things  was  common 
all  over  the  country,  and  that  that  was  an  ordinary 
course  of  proceeding  P  Mr.  Macmorran  has  told 
us  it  was  frequently  the  subject  of  written  agree- 
ments between  the  building  owner  and  the  local 
authority.  We  have  not  had  the  form  of  the 
agreement  before  us,  but  it  was  not  disputed  that 
they  existed  commonly,  and  were  come  to  for  the 
purpose  of  imposing  upon  the  owner  the  obliga- 
tion that  otherwise  under  the  Public  Health  Act 
would  fall  upon  the  local  authority.  Kow,  thai 
was  all  very  well  as  long  as  the  houses  with  ttie 
common  sewer  remained  in  the  possession  of  the 
first  owner,  the  original  owner.  Here  the  public 
authority  must  be  efficiently  protected  by  the 
arrangement  come  to  that  the  building  owner 
should  take  upon  himself  the  liability  to  repair 
and  maintain  the  drains;  but  the  moment  the 
houses  began  to  be  sold  a  state  of  things  existed 
where  the  local  authority  was  without  a  protection 
that  they  had  as  between  them  and  the  original 
ovraer;  and  that  seems  to  me  to  explain  the 
meaning  of  this  section.  The  section  was  not 
intendea  to  apply  to,  and  did  not  deal  with,  the 
case  of  the  houses  remaining  in  the  possession  of 
the  original  owner.  White  that  condition  of 
things  remained,  no  difficulty  appears  to  have 
arisen  in  respect  to  it;  but  the  other  difficulty 
had  arisen,  and  we  find  a'  section  framed  in  this 
way;  "Where  two  or  more  houses  belonging  to 


different  owners  are  connected   with  a  public 
sewer  by  a  single  private  drain,  an  application 
may  be  made  under  sect.  41 "  of  the  earlier  Act 
to  compel  the  owners  of  premises  abutting  upon 
this  drain  to  bear  the  responsibility  of  repurii^ 
and    midntaining  it.     That  makes  the  section 
intelligible   and    deprives  it  of    all  perplexity, 
That  perplexity  being  gone,  is  there  any  question 
but  that  the  intention  of  the  Legislature  was  to 
treat  the  common  drain  as  a  series  of  drains  for 
the  benefit  of  the  houses  for  which  the  common 
drains  'are  used  ?    In  my  opinion  the  decision  in 
Bradford  t.   Easthoume    Corporation  {vbi  ntp.) 
was  perfectly  right  and  ou^t  to  be  followed. 
But  qnestiona  were  raised  in  the  second  case, 
even  upon  the  assumption  that  Bradford  v.  Eatt' 
houTM  Corporation  {ubi  sup.),  as  far  as  it  went, 
was  an  authority  in  favour  of  the  local  authority. 
In  tiie  second  case  it  is  said  that  there  were  other 
considerations  which  escaped  the  learned  judges 
in  that  case,  and  which  ought  to  have  led  t»  a 
different  conclusion.     Now  what  are  these?    It 
is   said  that  this  is  a  common  sewer  or  drain, 
whichever  you  like  to  call  it;  it  is  a   drain 
according  to  the  definition  in  the  sab-section; 
it   is   a   common   drain ;    it   does   not   belong 
to    one     individual,    but     belongs    to    several 
individuals;  it   is  one  structure;  and  for   any 
complaint  with  reference  to  an  obstruction  or 
nuisance  created  in  any  part  of  that  drain  all 
those  that  use  it   are  responsible.     That  is  an 
extraordinary  contention.     Anything  more  un- 
reasonable, it  seems  to  me,  it  is  impossible  to 
suggest ;  and  it  is  inconsistent  entirely  with  the 
language  of  sect.  41,  which  is  the  section  incorpo- 
rated with  sect.  19,  because  that  section  applies 
to  a  nuisance  existing  on  certain  premises  and 
enables  the  notice  to  be  given  to  the  owner  of 
those  premises  to  abate  the  nuisance,  a  perfectly 
reasonable  state  of  things.    The  person  on  whose 
premises  the  nuisance  exists  is  under  a  serious 
liability,  not  merely  as  between  the  local  autho- 
rity and  that  person,  but  as  between  that  person 
and  the  publio.    It  is  perfectly  reasonable,  there- 
fore, to  say  that  as  between  the  local  authority 
and  the  individual  the  nuisance  should  be  abated 
because  it  was  a  nuisance  on  the  premises  of  the 
particular  owner.    That  is  the  notice  which  was 
given  and  acted  upon  here.    What  reason  can  be 
suggested  for  citing  anybodv  else  ?  Any  inference 
of  fact  to  be  drawn  from  the  evidence  would  b6 
unfavourable   to  any  such  suggestion,  because 
when  the  owner  was  called  upon  here  to  do  the 
repairs  it  was  never  suggested  that  anybody  else 
using  the  drain  with  her  was  responsible  for  what 
had  occurred.    It  may  be  that  in  a  particular  case 
the  obstruction  was  due  to  the  wilful  default  of 
the  individual  on  whom  the  notice  was  served ;  it 
that  is  so  or  not,  the  language  of  sect.  41  points 
to  a  notice  to  be  served  upon  the  individual  on 
whose  premises  the  nuisance  exists.  But  it  ia  said 
that  there  is  to  be  found  in  this  Act  an  inten- 
tion to  treat  all  the  owners  as  liable,  and  therefore 
the  local  authority  cannot  shift  its  burden  from 
its  shoulders  unless  it  serves  proper  notices  upon 
each  of  the  individuals  who  use  the  eewer.    I  aee 
nothing  in  the  Act  of  Parliament  to  require  any- 
thing so  unreasonable.    See  what  the  position  o£ 
the  local  authority  would  be  where  there  wer9 
twenty  or  more  owners  of  houses  in  a  block  all 
using  the  drain.    Are  they  to  serve  notices  oh 
every  one  of  them  ?    What  'tiiqe   wonld^  it  be 
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likely  to  takeP  The  matter  is  generally  aa 
urgent  one  and  reqnirea  to  be  dealt  with  at  onoe. 
Again,  why  should  people  who  have  had  nothing 
to  do  with  the  creation  of  the  obetmotion  be 
enmmoned  or  threatened  with  legal  proceedings  in 
reepeot  of  that  for  which  they  are  in  no  way 
anawerable  ?  I  can  see  no  reason  to  suggest  that 
that  was  the  intention  of  the  Leglslatiure.  Then 
it  is  said  that  there  is  another  answer.  It  is  this : 
that  there  ought  to  be  an  apportionment.  I  can 
only  say  that  the  apportionment  seems  to  be 
called  for  only  when  expenses  have  been  incurred 
by  the  local  authority  and  have  to  ba  distribated 
among  the  different  persons  liable.  That  is  an 
entire  answer  it  seems  to  me  to  the  technical 
objections.  These  reasons,  in 'addition  to  those 
given  by  the  Master  of  the  Bolls  and  Stirling,  L.  J. 
make  me  think  the  appeal  mnst  be  allowed  in 
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HIGH    COURT   OF   JUSTICE. 

OHANGEBT  DIVISION. 

Friday,  Nvo.  18, 1904. 
(Before  Krkbwich,  J.) 

How  V.  WlNTBBTON   (BAEL)   (No.  4).  (o) 

Practice — Co»t$ — "  Coati  of  the  action  " — Coiis  of 
the  applieaHon  not  dealt  toith  in  order — "  Coets 
reteroed" — Cotts  "in  any  e/vemt"  —  "C<»is, 
charges,  and  expense*  of  trustee," 

It  i*  the  duty  of  a  taxing  master  to  inelude  in 
the  "  costs  of  the  action  "  all  costs  expressly  dis- 
posed of  in  that  way,  and  the  costs  of  applieet- 
tions  the  costs  of  which  are  not  expresuy  reserved 
'by  the  ordtr.  Where  costs  are  eotpressly  reserved 
by  any  order  {whether  costs  of  a  trustee  or  bene- 
fleiary  or  both),  such  costs  mvist  be  emressly 
dealt  with  by  the  judge,  and  the  effect  is  that 
the  incidence  of  those  costs,  not  ordy  as  between 
the  plaintiff  and  defendant,  is  reserved,  and  it  is 
the  duty  0/  the  taxing  master  to  see  they  are  not 
included  in  the  biU  vrithout  further  direction 
from  the  court. 

A  trustee  who  maJces  an  unsuccessful  ajmlieation 
which  is  dismissed  with  costs  to  the  other  party 
"  in  any  event "  cannot  obtain  reimbursement  of 
his  own  costs  under  the  order  giving  him  costs, 
charges,  and  expenses  properly  incurred;  the 
result  being  that  the  trustee  must  pay  personally 
not  only  his  opponent's  costs,  but  his  own. 

General  observations  by  the  court  on  the  proper 
method  of  dealing  with  "  costs  of  the  action," 

SuuuoNS  to  review  taxation. 

By  an  order  made  on  further  oonsidaraiion  in 
the  action  How  v.  Winterion  (74  L.  T.  Bep.  277 ; 
affirmed  on  appeal  75  L.  T.  Bep.  40 ;  (1896)  2  Oh. 
626)  dated  the  11th  Deo.  1902,  it  was  ordered 
"  that  it  be  referred  to  the  taxing  master  to  tax, 

(a)  BepofM  br  W.  B,  Pau,  £■«.,  ButlM«r.«t-I«w. 


as  between  solicitor  and  client,  the  costs  of  the' 
defendant  of  this  action,  including  theron  any 
oharees  and  expenses  properly  incurred  by  him 
in  ^e  execution  of  trusts  of  the  will  of  Alary 
Babett,  the  testatrix  in  this  action,  not  already 
taxed  or  allowed,  beyond  his  costs  of  this  action ; 
and  his  costs  properly  incurred  and  not  already 
taxed  or  allowed  of  Be  Babett;  Winterton  v. 
Babett  (1880,  B.  No.  897)  and  of  The  MutucU 
Life  Assmranee  Society  v.  Howard  (1894,  M. 
No.  1957),"  the  costs  of  the  defendant's  application 
by  anmmiHiB  to  vary  being  made  costs  in  the 
action. 

The  nature  of  the  proceedings  in  How  y. 
Winterion,  referred  to  in  the  order  of  the  11th 
Deo.  1902,  the  writ  in  which  action  being  tested 
on  the  9th  Aug.  1895,  appears  from  the  reports 
of  that  case. 

Be  Babett,  referred  to  in  the  order,  was  an 
administration  action  commenced  by  writ  on  the 
13th  July  1880.  in  which,  in  the  year  1890,  Lord 
Winterton  was  directed  to  lodge  aeoounts  of  the 
testatrix's  estate  as  from  the  date  of  her  death  in 
1875. 

The  aotioa  Mutual  lAfe  AuMmsMe  Society  v. 
Howard,  referred  to  in  the  order,  was  a  tore- 
ckwore  action  by  mortgagees  claiming  under  a 
consolidated  mortgage  of  the  whole  of  the  real' 
estate  eflieoted  under  an  order  of  the  court  dated 
the  17th  July  1883,  the  order  for  foreoloaur» 
absolute  in  whioh  was  made  on  the  16th  June 
1896. 

In  the  course  of  the  prooeedings  in  the  actions 
mentioirad  in  the  order  of  the  11th  Dec.  1902, 
extending  as  they  had  over  a  long  oonrseof  years, 
numerous  orders  had  been  made  dealing  with  by 
reservation,  or  passing  over  without  mention,  the 
coats  of  the  action  or  summons.  This  is  referred 
to  in  the  earlier  portion  of  the  judgment  of  the 
oourt. 

With  regard  to  the  ten  grounds  of  objection 
taken  by  im  plaintiff  to  the  taxation  of  the  master 
under  the  order  of  the  11th  Dec.  1902,  the  fol- 
lowing  may  be  noticed  in  the  present  report- 
viz..  No.  5  (which  was  disallowed)— an  objection 
to  the  expenses  incurred  by  the  defendant's  soli- 
citor with  a  commissioner  for  oaths  in  going  from 
G  nildf ord  to  defendant's  residence  for  tne  purpose 
of  obtaining  the  swearing  of  affidavits  by  the 
defendant. 

As  to  this,  the  taxing  master  in  his  answers 
to  objections  stilted  there  was  no  available 
commissioner  nearer  to  defendant's  house. 

No.  7  (the  items  included  in  which  were  referred 
back  to  the  taxing  master).  This  referred  in 
part  to  applications  on  whioh  orders  were  made 
reserving  cqsts,  the  learned  judge  intimating 
that  the  defen^nt  should  apply  as  to  the  inci- 
dence  of  the  costs  reserved  by  orders  directing 
the  taking  of  aooounte  in  the  administration 
action  Be  Boiett.  the  plaintiff  expressing  her- 
self satisfifld  it  the  master  would  certify  these 
items  specially  to  be  dealt  witii  on  further  appli- 
cation under  the  order. 

The  taxing  master  answered  as  follows  : 
Tbii  objeotion  (7)  relates  to  the  ooati  of  Lord  Win- 
terton ai  reapondent  to  eeveral  appliostioiu  made  by 
Mrs.  How,  from  time  to  time,  in  respeot  of  her  aimnit^ 
and  in  relation  to  and  oonaeqaent  on  snoh  applioa- 
tions.  The  itemi  on  pages  120-123  relate  to  an  appU- 
oatiott  by  Mrs.  How  on  whioh  an  order  was  made  on  the 
7th  Jjly  1891  direotlng  Lord   Winterton  to  raise  by 
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mortfica  monayB  to  vmj  the  uiMia  ct  amraitr  and  the 
eo(t«  of  nuiar  the  mor<ffag«  and  Ura.  How'b  ooate  of  the 
^)plioatioii.  Snbiaqiiantly  Lord  Wintarton  paid  noli 
Miaan  of  annnitj  and  tb«  ooati.  The  items  on 
pages  140  to  151  reUto  to  an  application  by  Mrs.  Hov 
on  which  an  order  was  made  on  the  20th  Jan.  1893 
giTing  Mrs.  How  liberty  to  extroise  her  powers  of 
enforcing  payment  of  atrears  of  annnity  and  the  ooets 
of  the  application.  Snbseqnently  Lord  Winterton  paid 
the  arrears  and  the  costs.  The  items  on  pagee  151  to 
173  relate  to  a  farther  application  by  Mrs.  How  for  an 
aeoonnt  on  which  an  order  was  made  on  the  23rd  April 
1894  directing  Lord  Winterton  to  pay  Mrs.  How  the 
agreed  coats  at  the  day  and  raserriog  the  other  coets. 
A  inbacqnent  order  was  made  on  the  10th  May  1895 
directing  an  acoonst  to  be  taken  in  chambers,  and  the 
oasis  were  reserved.  This  acconnt  was  proceeded 
with,  bnt  not  oompleted.  Loid  Winterton  sabseqoantly 
paid  the  arrears  and  coste.  The  items  on  pages  181  to 
193  relate  to  a  fnrthar  application  on  which  an  acconnt 
was  ordered  to  be  taken  and  was  proceeded  with,  bat 
not  oompleted.  Lord  Winterton  i»id  the  arrears  ot 
annnity  and  coste.  I  Iuts  coniidered  the  oiranmstanoes 
of  these  applications,  and  I  am  of  opinion  that,  in  the 
absence  of  any  order  depririag  Lord  Winterton  of  the 
coste,  there  is  no  sufficient  reason  why  he  slionld  not  be 
allowed  them  as  part  of  hii  ooete,  charges,  and  ex- 
penies,  nor  do  I  think  that,  nnder  the  oirenmstanoes, 
the  fact  tliat  part  of  the  ooste  were  reserred  aSecte  the 
qnestiaa. 

No.  8  (objection  to  whioli  waa  allowed).  This 
related  to  on  applioation  by  the  defendant 
(plaintiff  in  Be  Baheti)  for  leave  to  administer 
interrogatories,  which  was  refused,  no  order 
bt&Dg  made  directing  the  costs  to  be  coats  in  the 
cause. 

The  bill  of  costs  was  taxed  and  oertifie4  at 
8821. 12*.  3d.  The  balance  fonnd  doe  from  the 
defnidant,  as  reduced  by  the  order  on  further  oon- 
nderation  and  summons  to  vary,  was  6,502. 13s.  Sd., 
the  defendant  being  ont  ot  pocket  as  the  result 
of  the  taxation  by  the  difCerence  between  these 
two  snms. 

Mark  L.  Bomer,  for  the  applicant,  referred  to 
Order  LXV.,  rr.  27  (4)  and  38b.  He  submitted 
that  all  coets  reserved  were  reserved  until  spec  i> 
fically  dealt  with,  and,  in  efteot,  disentitled  the 
defendant  to  have  them  taxed  under  a  general 
order  for  taxation. 

.  WhUmore  L.  Biehard*  (P.  Ogden  Lawrence,  K.C. 
with  him),  for  the  defendant,  submitted  that  the 
plaintiff  who  was  merely  a  legal  rent  chargee, 
stood  in  the  position  of  a  stranger  to  the  trust ; 
therefore  thai  all  the  defendant's  costs  in  Eow  v. 
Wimierton  were  recoverable  out  of  the  trust 
estate.  It  was  also  contended  that  the  costs 
reserved  in  Be  Bahett  were  reserved  as  between 
the  parties,  and  that  this  in  no  way  limited  the 
right  ot  the  defendant  to  have  his  own  costs 
tued  and  paid  ont  of  the  estate. 

Ebkkwich,  J. — Summonses  for  the  review  of 
taxation  are  generally  extremely  uninteresting— 
that  is  to  say,  to  any  person  except  the  parties,  but 
to  them  they  are  often  of  great  importance.  This 
pariionlarone  is  exoepUoiuu,  because  it  raises  some 
questions  of  practice  regarding  im^rtant  items 
of  costs  whicn  concern  the  Profession  generally, 
kai.  it  is  desirable,  I  think,  that  I  should  say  what 
I  understand  to  be  the  practice  upon  the  points 
raised.  This  taxation  is  taking  place  under  an 
order  of  the  11th  Dec.  1902  which  was  made  in  the 
action  of  How  v.  Winterton,  (Earl)  (74  L.  T.  Bep. 
277;  75L.T.Bep.40;  (1896) 2 Ch. 626).  Thatisan 


action,  a  summary  of  which  is  to  be  found  in  the 
report,   which  was  brought  by  a  lady,  who  has 
been  styled  by  counsel  "  a  rent  chargee,"  which  is 
rather  ao  awkward  phrase,  or,  as  I  shoi^d  say,  aa 
annuitant  with  a  cnai^  on  r^  estate,  against 
the  sole  trustee  of  that  real  estate,  seeking  to 
have  the  annuity  raised,  and  with  that  view  to 
have  accounts  taken  against  the  trostee  of  the 
rents  and  profits  from  time  to  time  in  his  hands 
with   all  proper  directions.      There   had   been 
another  action  for   administration,  which  had 
been  conducted  in  another  branch  of  the  court. 
which,  I  understand,  is  practically  wound-up,  bat 
it  was  an  action  concerned  with  the  same  estate 
to  which  the  plaintiff  in  this  action  was  a  party. 
That  action  proceeded  for  a  considerable  time, 
and  there  was  an  order  made  on  further  oonsideta- 
tion,  and  some  applications  whioh  I  need  not 
deal  with,  but  ultimately,  by  the  order  of  the 
11th  Dec.  1902,  the  coUrt  thus  dealt  with  the 
costs  ot  the  defendant,  the  trustee.  [His  Lordship 
read  the  order.]  Under  that  order  a  bill  has  been 
carried  in  and  oeen  taxed,  and  several  objections 
have  been  raised.  Now,  the  real  question,  strange 
as  it  may  sound  is,  What  are,  under  these  circum- 
stances, the  defendant's  costs  of  this  action?  When 
I  say  "costs,"  I  mean  costs  whioh  the  taxing  master 
may  properly  allow.    I  am  not  d«iling  with  the 
amount  ne  may  allow.    That  is  a  matter  for  his 
discretion  on  any  partioular  item,  but  the  question 
is.  What  are  the  costs  that  may  be  allowed  at 
proper   amounts?     That   c|uestion    sounds  too 
simple  for  an  answer,  but  it  is  not  so.  Difficulties 
have  been  suggested  which  must  be  met.    In  the 
first  place,  in  proceedings  of  this  kind,  one  mutt 
necessarily  frequently  come  across  orders  either 
drawn  up,  passed,  and  entered,  or  only  existing  on 
the  registrar's  notes,  or  the  master's  notes,  pro- 
viding that  the  costs  of  a  certain  application  snail 
be  costs  in  the  action.  Where  you  find  tha^,  there 
can  be  no  question  at  alL    It  is  the  duty  ot  the 
taxing  master,  under  such  a  direction  as  that,  to 
include  in  the  "  costs  of  the  defendant  in  this 
action  "  all  costs  which  have  been  disposed  of  in 
that  way  by  being  made  coste  in  the  action.    It 
would  be  a  contradiction  in  terms  if  he  did  not; 
because  he  is  ordered  to  tax  "  the  defendant's 
costs    ot    this  action,"    and,  if   the   court   his 
solemnly  said  that  certain  costs  are  to  be  costs 
in  the  -action,  it  goes  without  saying  that  iiiey 
come  within  the  order  for  taxation.    But  it  fre- 
quently happens  that  nothing  is  said  about  the 
costs  of  an  application.    Personally,  in  dealing 
with  oases  in  chambers,  I  always  endeavour  to 
romember  to  say  what  is  to  happen  to  the  costs, 
whether  they  are  to  be  paid  by  one  or  other  of  the 
parties,  or  to  be  costs  in  the  action,  but  I  am  per- 
fectly conscious  that  I  often  omit  to  do  it.  A  case 
goes  off  easily,  and  the  next  case  is  ready,  and  one 
forgets  the  important  item  of  coste,  and  thera  is 
nowing  sud  about  including  the  costs  ot  the 
applici^on  in  the  costs  of  the  action — that  is  to 
say,  they  are  not  expressly  said  to  be  costs  in  the 
action.    Now,  how  do  you  deal  with  costs  of  that 
kind  P    It  seems  to  me  that  the  rule,  which  is  one 
for  general  convenience,  is  that  thoge  costs,  about 
which  nothing  has  been  said,  are  the  costs  ot  the 
defmdant  to  the  action,  or  the  plaintiff  if  we 
aro  dealing  with  the   action,  but  certainly  the 
costs  of   a   defendant  who  is    a   trustee    when 
taxation    is   directed   of    his    costs,    and    still 
more  perhaps  when  they  are  directed  to  be  taxed 


Digitized  by 


Google 


Teh.  11,  1905.] 


THE  LAW  TIMES. 


[Vol.  XCI.— 765 


Ghut.  Dit.] 


How  V.  WlHTEBTON  (EaSI.)   (No.  4). 


[Chan.  Div< 


aa  between  solicitor  and  client.    I  do  not  think 
that  preaents  any  difficnlty  at  all.    I  do  not  think 
the  master  onght  to  hesitate  to  give  the  defendant 
his  costs  of  an  application  because  there  is  no 
note  on  oonnsel's  brief,  or  the  registrar's  note,  or 
the  master's  note,  that  the  costs  were  expressly 
made  coets  in   the    action.     Now  we  come  to 
another  set  of  costs  of  which  there  are  several 
instances  here ;  that  is,  where  on  some  applications 
the  costs  have  been  "  reserved."    It  may  have  been 
the  application  of  the  plaintiff,  the  beneficiary,  or 
it  may  have  been  the  application  of  tte  defendant, 
the  tmstee.    For  some  reason,  which  one  cannot 
investigate  without  going  into  all  the  history  of 
the  particular  application,  the  judge  thought  fit 
to  reserve  the  costs.    Now,  it  has  been  argued, 
and  I  have  listened  attentively  to  the  argument 
as  deserving  consideration,  that  that  only  means 
reserved  as  between  the  plaintiff  and  the  defen- 
dant, and  all  the  court  does  on  such  an  occasion 
is  to  say  that  the  application  may  turn  out  to  be 
entirely  wrong,  in  which  case  the  applicant  will 
be  ultimately  ordered  to  pay  the  costs,  or,  on  the 
other  hand,  it  ma^  have  oeen  entirely  right,  and 
therefore  so    foolishly  and  improperly  opposed 
that  the  respondent  on  the  application  ongnt  to 
pay  all  the  costs,  bnt  the  court  is  not  in  a  position 
at  the  time  to  know  on  whom  the  burden  falls,  and 
therefore  the  costs  are  reserved.  Undoubtedly  that 
is  the  effect,  but,  to  my  mind,  that  is  not  the  only 
effect.    I  think  that  when  costs  are  reserved  it  is 
necessarily  implied,  and  the  practice  of  the  court 
sanctions  the  implication,  that  there  is  reserved 
the  question  of  the  incidence  of  those  costs,  quite 
apart    from    the   question    whether   they    are 
to   be  paid    by    the    plaintiff    or   the   defen- 
dant.    It  may  turn  out  that  they  are   to  be 
paid  by  neither,  and  that   the   costs  of  both 
ought    to    come    out    of    the    estate,    or    be 
paid    by    a    third    party.      In    the    meantime 
the  court  has  pronounced  no  opinion  whatever, 
not  only  on  the  question   whether  the  plaintiff 
should  pay  the  defendant  or  the  defendant  should 
pay  the  plaintiff,  but  as  to  how  the  coste  should  be 
borne  at  all.  It  might  in  the  end  say  that  nnUier 
party   should  have  any  coste,  or  it  might  deal 
with  them  in  one  of  the  other  ways  I  have  sug- 
gested ;  bnt  it  is  quite  impossible,  I  think,  for  the 
tiling  master,  dealing   with  the  costs  of  the 
defendant  to  an  action,  to  look  at  any  coste  which 
have  been  reserved.     His  dut^  is  to  say  that 
'  "  These  coste  are  not  included  in  this  bill ;  it  is 
tia  oversight "  (as  it  generally  is) "  their  not  having 
been  particularly  mentioned,  and  I  must  give  yon 
an  opportunity  of  going  to  the  court  and  settling 
the  question,  and  uten,  when  the  court  has  deter- 
mined that  ihey  are  properly  coste  in  the  action, 
I  can  deal  with  them.      On  the  other  hand,  if  the 
court  determines  that  they  are  not  properly  coate 
in  the  action,  they  will  not  properly  come  into  the 
bill  at  all.     In  the  meantime  they  cannot  be 
regarded,  and  are  not  coste  which  are  under  his 
cognisance  at  all.    That  is  my  view  as  regards 
costs  reserved.    There  is  always  liberty  to  apply 
even  if  the  coste  are  not  dealt  with  on  the  order 
for  further  conaidwation,  or  on  some  other  occa- 
sion, as  often  happens,  and  in  this   particular 
instance  I  believe  there  are  several  cases  of  coste 
reserved.    NoUiing  can  be  easier  than  for  the 
plaintiff  to  issue  a  summons   asking  that  those 
several  reserved  coste  may  be  allowed  as  costs 
in  the  action.    That  can  be  conveniently  done 


before  the  taxing  master  disposes  of  the  whol» 
case.    Then  there  is  another  class,  and  I  think 
only  one  more — ^namely,  where  coste  are  mad» 
coets  "  in  any  event."    Here  the  defendant  applied 
for  leave  to   issue    interrogatories  against  th» 
plaintiff.    I  am  told  the  reason  why    that  was 
refused  was  because  the  case  was  coming  on,  and 
and  it  was  too  late.     I  care  not  what  the  reason, 
was.    The  application  was  refused  with  coste  in 
any  event — that  is  to  say,  the  coste  were  to  be 
paid  by  the  applicant,  the  defendant.     It  is  sug- 
gested that  only  means  as  between  the  defendant 
and  the  plaintiff,  and  that  the  defendant  may 
nevertheless  be  allowed  those  coste  of  the  applies* 
tion  as  costs  in  the  action.     Now,  mark  to  what 
that  leads.    If  the  argument  is  sound,  the  defen- 
dant is  not  only  to  M  allowed  his  own  coste  of 
the  application,  but  also  the  coste  which  he  pays- 
to  the  plaintiff,  the  successfol  party,  which  he  is- 
to  pay  in   any    event;    that  is,  he   would    be 
reimbursed  folly  the  whole  coste — not  only  his 
own  coste,  but  those  he  was  ordered  to  pay — 
namely,  the  coste  of   an  application  which  the 
court  has  held  to  be  improper.     It  seems  to  m» 
that  coste  "in  any  event,"  although  it  does  not  s^ 
so  in  so  many  words,  must  be  implied  to  ex(dud» 
the  possibility  of  the  defendant  getting  them  a» 
trustee  as  pa^  of  the  coste  of  the   action.    I 
think  there  is  only  one  case  where  the  defendant 
has  been  ordered  to  pav  the  coste  in  any  event, 
bnt  still  it  is  a  matter  of  importance.    The  costa 
might  have    been  the  other   way.    I  am  told 
there  are  coste  of  that  kind.    If  they  have  been 
the    defendant's    costs    in  any  event,  and  the 
defendant  has   not    got    his    coste    from   the 
nnsnooessf ul  plaintiff,  then  his  coste  are  coste  ia 
the  action,  because  he  is  entitled  to  his  costs, 
although  in  a  particular  instance  he  has  a  right  to 
getthemoverifhecanfromhisopponent.  Thatgete 
rid  of  all  the  general  questions  except  one ;  bnt 
that  one  must  be  noticed  because,  althonsh  I 
hardly  think  the  taxing  master  could  really  have 
intended  it,  it  is  suggested  by  one  of  his  remarks 
that  the  defendant  tmstee  mieht  get  his  coste, 
charges,  and  expenses,  as  part  of  the  coste  of  the 
action,  such  as  reserved  costs,  or  coste  of  aa 
application  which  he  was  ordered  to  pay  in  any 
event,  under  that  head  although  they  are  not' 
coste  in  tiie  action.    I  cannot  think   that  the' 
taxing  master  so  intended.    Probably  it  was  only, 
a  slip  of  the  pen  in  the  framing  of  his  observa. 
tions,  but  I  must  express  my  distinct  opinion 
that  nothing  of  the  kind  could  in  any  event  b» 
sanctioned.    The  order  before  me  is  expressed  in 
the  usual  and  proper  language.     He  is  to  be 
allowed  his  coste  of  action,  including  so  and  so, 
which  is  in  the  common  form.    Of  course  it  is 
wrong,  because  you  cannot  say  "  all  the  lions  in- 
cluding the  tigers,"  nor  can  yon  say  really  the 
coste  of  the  action  including  something  which 
are  not  coste  of  the  action,  grammatically.    It  ia 
wrong,  but  it  is  the  form  which  has  been  used  for 
generations,  and  I  do  not  wish  to  see  it  altered 
simply  because  it  is  grammatically  wrong.    It 
means  really,  and  in  addition  to  the  coste  of  the 
action — that  they  are  to  be  included  in  the  texa- 
tion  although  outeide  the  coste  of  the  action. 
The  order   says,    "Any   charges  and  expenses 
properly  incurred  by  him  in  the  execution  of  the 
truste  of  the  will  of  Mary  Babett,  the  testatrix 
in  this  action,  not  already  taxed  or  allowed."    I 
do  not  think  if  you  stop  there  it  could  be  reason- 
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aUy  contended  that  the  tmstee  was  to  be  allowed 
charges  and  expenses  as  part  of  the  costs  of  the 
action,  and  therefore  in  a  sense  enabling  him  to 
brin^  into  the  costs  of  the  action  something 
which  the  taxing  master  might  think  fit  to  say 
were  proper  charges  and  expenses  although  not 
allowed  as  costs  of  the  action.  Bnt  the  words 
«lf  the  order,  following  the  ordinary  form,  qnite 
pot  that  out  of  the  question,  because  after  the 
Words  I  have  read  is  this,  "  beyond  his  costs  of  this 
action  " — that  is  to  say,  the  charges  and  expenses 
whioh  are  to  be  taxed,  properlv  incurred  by  him  in 
the  execution  of  the  trusts  of  the  wUl,  are  to  be  out- 
side entirely  the  costs  of  action.  There  are  two 
titings  to  be  taxed — the  costs  of  the  action,  and 
oharges  and  expenses  whioh  are  not  costs  of  the 
action.  Now,  I  think  with  those  observations  I  can 
ran  through  these  objections  without  difficulty. 
The  first  is  for  soma  charges  for  aooonnts  and 
affidavits.  The  taxing  master  considers  that 
these  were  accounts  which  he  was  ordered  to 
leave  at  chambers,  and  the  costs  of  such  accounts 
«re  proper  to  be  allowed  within  the  terms  of  the 
present  order.  In  my  view,  the  taxing  master 
«oald  not  properly  have  done  anything.  They 
am  part  of  the  costs  of  action  of  which  he  has 
not  oeen  deprived.  The  same  remark  applies  to 
the  costs  of  the  succession  account,  notwtthstand* 
ing  that  it  turned  out  there  was  no  succession 
duty  payable.  The  trustee,  of  course,  had  to 
inquire  into  it,  and  he  did  so,  and  made  out  an 
account  whioh  in  the  event  was  not  necessary. 
Those,  no  doubt,  would  be  costs,  charges,  and 
expenses,  but  they  are  not  costs  of  action.  Pro- 
bably he  did  it  under  the  advice  of  his  solicitor, 
and  it  was  a  proxwr  thing  to  do  in  order  to  see 
what  he  had  to  pay.  The  same  remark  applies  to  a 
valuation  of  an  estate  on  which  he  contemplated 
raising  money  by  mortgage,  which  probably 
would  have  been  insufficient  if  the  mortgage  had 
gone  on,  but  it  was  a  proper  step  for  tiie  trustee 
to  take.  In  these  oases  one  must  not  be  dainty 
in  allowing  costs  to  a  trustee  where  there  has 
been  no  extravagance  or  useless  folly,  and  where 
the  trustee  has  acted  reasonably  and  has  dnne 
what  is  reasonably  necessary  in  the  discharge  of 
his  duty.  Whether  what  he  did  was  done 
under  advice  or  not,  one  ought  not  to  be  too 
severe  in  disallowing  costs,  even  although  the 
oonrt  may  think  some  of  the  costs  might  have 
been  avoided.  Then  he  takes  the  opinion  of 
ooonseL  I  do  not  think  the  observations  of  the 
taxing  master  are  quite  exhaustive  as  regards  that. 
I  do  not  profess  to  have  read  the  case  and  the 
opinion  with  the  care  which  such  documents  require, 
bat  evidently  a  great  many  questions  were  sub- 
mitted to  counsel,  some  of  considerable  importance 
to  the  trustee,  and  it  would  be  wrong  to  deprive 
Mm  of  the  costs  incurred  in  that  way.  Then 
comes  another  item  which  is  a  matter  f<»:  the 
determination  of  the  taxing  master  really  in 
each  case.  The  trustee  had  to  make  an  affi&vit, 
or  more  than  one  affidavit,  verifying  accounts 
and  so  forth,  and  the  solicitor  attended  him  at 
fats  own  house  to  have  the  affidavits  sworn,  and, 
attending  him  at  his  own  house,  he  took  with  him  a 
commissioner  to  swear  the  affidavit.  It  is  said  that 
t&e  costs  most  not  be  allowed  either  of  the  solicitor 
attending  the  defendant  or  tiie  coats  of  the  com- 
missioner. In  the  first  place,  as  regards  the  soUoi- 
tor  going  to  the  tmstee,  that  is  a  matter  in  every 
case  to  be  considered  with  all  the  oimunataaoes. 


If  the  trastee  thought  right  at  a  time  whan  the 
aooonnts  were  nearly  ready,  say  early  in  August, 
to  go  to  Scotland,  and  the  solicitor  liad  to  follow 
him  to  submit  the  aooonnts  to  him  before  be  was 
going  out  for  his  recreation  in  the  morning,  I 
should  not  allow  the  costs  of  the  journey,  much 
less  any  fee,  but  a  tmstee  is  not  bound  to  go  to 
see  the  solicitor,  even  although  he  may  be  in  a 
neighbouring  town,  when  there  are  accounts  to  be 
gone  into,  and  affidavits  to  be  sworn.  He  may 
fairly  say  "  You  call  upon  me,"  and,  if  that  is 
done,  of  course  the  solicitor  must  have  a  reason- 
able fee  for  attendance,  and  if  he  goes  tiiere  it 
seems  to  me  to  be  the  natural  course  to  take  a 
commissioner  with  him,  and  to  charge  for  that ; 
avoiding  the  necessity  of  the  trustee  going  to  the 
commissioner,  who  may  be  several  miles  off. 
These  are  matters  of  every-day  occurrence,  and 
they  must  be  dealt  with  by  the  taxing  master  in 
each  case,  and  when  he  says  it  is  reasonable  I  am 
not  at  all  disposed  to  interfere.  Then  there  is 
another  case  for  counsel  on  whioh  I  need  make 
no  further  remark.  Now  comes  item  No.  7, 
relating  to  matters  I  will  not  g^  into  in  detail 
again.  They  are  cases  where  costs  have  been 
reserved,  and  costs  were  given,  although  not 
expressly  made  costs  in  the  action,  or  where  the 
costs  have  been  made  those  of  the  plaintiff  in 
any  event.  That  part  of  the  bill  must  go  back 
to  the  master  with  my  observations,  but  I  hope, 
in  the  meantime,  and  before  the  master  considers 
it  again,  the  trastee  will  think  fit  to  bring  before 
the  judge  in  chambers  whatever  application  he 
has  to  make  respecting  costs  reserved,  so  that  the 
whole  thing  may  be  disposed  of,  because  it  is  very 
awkward  to  send  this  back  to  the  master  telling 
him  he  is  to  strike  out  some  things  which  after  afi 
must  be  considered  at  some  time  or  another.  Then 
item  No.  8  deals  with  costs  in  any  event,  which 
I  have  already  mentioned,  and  I  need  not  say  any- 
thing more  about  that.  Then  there  is  No.  9, 
which  counsel  for  the  applicant  properly  gave  up. 
It  was  right  in  the  certificate,  and  those  costs 
must  be  chargeable.  Then  as  r^ards  No.  10, 
which  is  the  incidence  of  the  costs  of  taxation,  I 
must  in  some  way  reserve  to  the  applicant  the 
benefit  of  that  until  I  have  had  before  me  some 
application  for  payment  of  the  costs  out  of  any 
fund.  The  costs  of  this  application  are  reserved 
until  application  is  made  for  payment  of  costs  ont 
of  any  fund. 

Solicitors  for  the  plaintiff,  Bramall  and  White, 
agents  for  Harvey  and  Harvey,  Portsea. 

Solicitors  for  the  defendant,  Crowdere,  Vitard, 
and  Oldham,  agents  for  B.  E.  Mellersh, 
Godalming. 


Nov.  26  and  Dee.  2, 1904. 
(Before  Ebeswich,  J.) 
Edwards  «.  Hood  Babbs.  (a) 
Breach  of  trtut — LtahUily  of  truateei — ^^<2mt8«to» 
of  liahility — Belecue — Amownt  accepted  in  dis. 
tiiarge  of  2tabt{t<y  of  truttee— Amount  of  proof 
againtt  iruolvent  ettaie  of  deceased  tiiutee. 

The  UaMlity  of  iruiteet  in  retpect  of  a  breach  of 
truft  it  joint  and  several.  Accordingly  where  in 
such  an  action  againtt  trutteet  the  executor*  of 
a  decewed  hnittee  admit  that  hit  interment  estate 


(•)  Bqwrtwl  b7  W.  P.  rus,  bq.,  Btnlim  »t  low. 
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M  liable,  the  two  other  truttee*  advUtting  that 
they  are  jointly  and  severaliy  lidUe  in  rempeot  of 
tpwified  amovmt*,  and  the  eourt  orasrs  an 
aeeo%mt  of  wAaf  w  d««  on  the  footing  of  thoee 
admitrione,  the  coiwri  wiU  aXloa  the  plaintiffs  to 
prove  againet  the  estate  of  the  deceased  trustee 
for  theftM  amovnt  found  by  the  eerlifieate  to  he 
due  without  deducting  amounts  paid  by  the  other 
trustees,  between  the  date  of  tM  prevtotu  order 
and  that  on  further  consideration,  under  consent 
orders  in  discharge  of  their  respective  liability  to 
the  plaintiffs. 

Adjoubnbd  SUMMOirS. 

This  was  in  effect  the  farther  consideration  of 
an  action  commenced  against  three  trnstees, 
Henrj  Hollier  Hood  Barrs,  John  William  Barrs, 
and  Hagh  Montgomery  Drake,  and  one  William 
Edward  Barling,  a  former  tmstee,  of  a  marriage 
settlement  dated  the  2nd  May  1882,  claiming  the 
replacement  of  specific  amounts  misapprcqariated 
from  the  trust  funds  by  the  defendants. 

By  order  made  on  motion  on  the  18th  July 
1902,  after  stating  that  the  present  defendants 
Harriet  Hood  Barrs  and  Thomas  Teesdale  Hall, 
as  execators  of  Henry  H.  H.  Barrs  (who  had  cUed 
since  the  institution  of  the  action)  bv  their  coansel, 
admitting  that  his  estate  was  liable,  and  ^fon- 
dants John  W.  Barrs  and  Hugh  M.  Drake,  by 
their  oonnsel,  admitting  that  they  were  jointly 
and  severally  liable  to  make  good  to  the  trust 
estate  48302.  and  45002.  respectively,  the  court 
ordered  an  account  to  be  taken  of  what  was  due 
firom  the  estate  of  Hen^  H.  H.  Barrs,  and  from 
the  defendants  John  W.  Barrs  and  Hugh  M. 
Drake,  on  the  footing  of  the  foregoing  admis- 
sions. 

By  an  order  made  on  the  11th  Nov.  1902,  on  the 
plaintiffs'  application,  it  was  ordered  that  19002., 
paid  by  the  defendant  John  W.  Barrs  to  them, 
oe  accepted  in  full  setUement  and  discharge  of 
his  liability  to  the  plaintiffs. 

By  an  order  made  on  the  23rd  March  1903  on 
fbe  like  application  the  court  approved  of  the 
compromise  of  the  action  with  the  defendant 
Wiluam  E.  Barling  on  the  terms  of  his  paying  to 
them  the  sum  of  7002.  in  full  setUement  and 
discharge  of  his  liability  to  the  plaintiffs  in  respect 
of  the  claim  asainst  him  in  the  action,  the  action 
on  payment  of  such  sum  to  stand  dismissed  as 
against  William  £.  Barling. 

By  the  master's  certificate,  in  pursuance  of  the 
order  of  the  18th  July  1902,  dated  the4th>Aug. 
1904,  tiiere  was  found  a  balance  remaining  due 
from  the  estate  of  Henry  H.  H.  Barrs  and  from 
the  defendant  Hugh  M.  Drake  of  10,0042.  7s. 

The  estate  of  Henry  H.  H.  Barrs  was  admittedly 
insolvent. 

By  this  summons  the  plaintiffs'  applied  for  an 
order  that  they  might  prove  against  the  estate  of 
Henry  H.  H.  Barrs  for  the  sum  of  10,0042.  7s..  the 
sum  mentioned  in  the  certificate,  as  being  due  to 
the  trust  estate  of  the  settiement  of  the  2nd  May 
1882. 

The  defendants  proposed  that  the  sums  of 
19002.  and  7002.,  paid  by  John  W.  Barrs  and 
WUliam'  E.  Barling  respectively,  should  be 
deducted  from  the  sum  certified  to  bia  due  from 
the  estate  of  Henry  H.  H.  Barrs  and  the  defen- 
dant Hugh  M.  Drake,  and  they  asked  for  a 
declaration  that  their  estates  were  jointiy  and 


sum  less  such  deductions,  and  that  the  pluntiffs 
should  prove  for  the  balance  less  the  deduotioas< 

P.  Ogden  Lawrence,  E.G.  and  Edward  Ford 
for  the  summons. — The  question  is  whether,  k 
compromise  with  certain  trustees  being  arrived 
at,  other  trustees  are  in  the  same  position,  and 
tb^r  liability  to  the  trust  estate  is  reduced 
automatically  by  the  amounts  paid  in  satisfaction 
under  the  compromise.  The  several  liability  of 
the  other  trustee  is  unaffected,  and  proof  may  b» 
admitted  against  the  estate  of  tne  insolvent 
deceased  trustee  tor  the  full  amount  for  which  hb 
admitted  liability. 

D.  Stewairt-Smith,  K.G.  and  Theodore  Bibton 
for  the  defendants. — The  debt  of  the  trustees 
certified  as  owing  to  the  trust  estate  is  gone  so 
far  as  relates  to  the  sums  paid  by  John  W. 
Barrs  and  Barling  snbsequentiy  to  the  order. 
In  BagnaU  v.  Carlton  (37  L.  T.  Rep.  481  ^ 
L.  Bep.  6  Gh.  Div.  371)  a  compromise  with 
certain  parties  who  had  a  claim  to  rescissioa 
by  payment  of  a  sum  to  them  by  the  plaintiffs 
was,  it  is  true,  held  to  give  no  claim  to  the 
allowance  of  the  amount  paid  by  way  of  redno- 
tion  of  the  plaintiffs'  claim  against  certain 
defendants,  but  there  the  claims  were  entirely 
unconnected,  not  as  here,  against  parties  in  the 
same  position  as  regards  liability.  This  is  not 
a  case  where  as  asainst  sureties,  where  a  pay> 
ment  on  account  has  been  made  by  some  of 
them,  the  rieht  to  prove  against  tiie  estate  of  th» 
principal  debtor  for  the  full  amount  of  the  prin* 
cipal  debt  has  been  expressly  reserved : 

Commercial  Banh  of  Australia  v.  Official  Anifnsa 
of  J.  WiUon  and  Co.,  68  L.  T.  Bep.  540;  (1898) 
A.  C.  18X. 
We  do  not  say  that  the  court  by  its  order  sanc- 
tioning the  compromise  of  the  claim  on  pay- 
ment by  one  trustee  operated  as  a  release  of  the 
whole  debt,  but  only  as-  a  payment  of  part. 
Heniy  H.  H.  Barrs'  executors  were  parties  to 
that  order,  and  were  clearly  bound  by  it.  Proof 
cannot  be  made  for  a  debt  which  is  not  stiU 
existing.    They  also  referred  to 

Dyke  v.  Mercer,  Show.  589,  Srd  edit. 

Laiorence,  E.G.  in  reply. — In  the  absence  of 
authority  direotiy  bearing  on  the  present  pointy 
the  true  «}uestion  is  whether  the  creditors  wh«B 
theyreoeived  payment  intended  to  release  Henry 
H.  H.  Barrs'  estate  so  far  as  the  payments  exr 
tended.  The  answer  is  certainly  no£  The  order 
of  tine  18th  Jnlv  1902  amounts  to  an  admission  of 
the  liability  of  the  three  trustees,  and  would 
have   provided  otherwise   if    it   had   been    so 

^*«"^«^  Cur.  adv.  wOt. 

Dee.  2. — ^Eekbwich,  J.  delivered  the  followinj; 
written  judgment: — In  this  case  judgment  was 
reserved  on  one  point  which  arises  in  this  manner. 
The  action  is  one  to  enforce  liability  against 
trustees  fo»  breaches  of  trust,  and  tiy  an  order  of 
the  18tb  July  1902  the  executors  of  Henry  Hollier 
Hood  Barrs,  one  of  the  trustees,  admitted  that  his 
estate  was  liablei  and  the  two  other  trustees,  John 
William  Barrs  and  Hugh  Montgomery  Drake, 
admitted  that  they  were  jointly  and  severally 
liable  to  make  good  to  the  trust  estate  two 
sums  of  48302.  and  45002.  Bv  the  same  ordef 
an    account    was    directed    of    what    was    due 
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-and  from  the  other  two  tmstees  on  the  foot- 
ing of  the  foregoing  admiarionB.  The  inqniiy 
maa  answered  by  the  master's  certificated,  dated 
the  4tfa  Aug.  1904,  which  finds  a  balance  of 
10,0042.  7«.  dae  from  the  estate  of  the  deceased 
trustee  and  from  the  other  two  tmstees.  In  the 
meantime,  by  two  orders  of  the  11th  Kov.  1902 
and  the  23rd  March  1903,  two  compromises  were 
«anotioned  by  the  court.  The  first  of  these  was 
with  the  defendant  John  W,  Barrs,  from  whom 
was  accepted  19002.  in  full  settlement  and  dis- 
<diarge  of  his  liability  to  the  plaintiffs  in  the 
action.  The  second  compromise  wad  with  WiUiam 
Sdward  Barling,  a  former  trustee,  who  was 
charged  in  common  with  Hugh  M.  Drake  of 
haTing  received  and  not  having  aooonnted  for  a 
«am  of  15002.  There  was  aooepted  from  him 
7001.  in  full  settlement  and  discharge  of  his 
liability,  and  he  was  dismissed  from  the 
action.  Nothing  has  been  done  as  regards 
Hugh  M.  Drake,  who  remains  liable  for  the 
15002.  as  well  as  for  the  sum  mentioned  in 
the  certificate.  On  the  hearing  of  the  summons 
now  before  me,  which  reallT  is  the  farther  oon- 
-eideration  of  the  action,  the  plaintiffs  claimed 
to  prove  a^^ainst  Henry  H.  Hood  Barrs'  estate, 
admittedly  insolvent,  for  the  full  amount  certified 
to  be  due  as  above  mentioned,  and  it  is  con- 
tended by  the  exeantors  on  behalf  of  that  estate 
that  the  proof  ought  not  to  be  allowed  for  the 
inll  amount,  but  that  a  dednction  ought  to  be 
made  of  the  sums  paid  by  others  in  redaction  of 
the  amount  certified,  and  that  the  proof  should 
only  stand  for  the  bidance.  It  escaped  notioe  on 
the  hearing  of  the  summons  that  the  payment 
made  by  WiUiam  £.  Barling  was  in  respect  of  a 
separate  claim  for  15002.  with  which  Henry  H . 
Sood  Bans'  estate  was  not  concerned.  That 
fact  disposes  of  the  argument  as  regards  the  7002., 
but  it  remains  to  be  considered  as  regards  the 
19002.  paid  by  John  W.  Barrs.  Two  cases  were 
cited.  In  BagnaU  v.  Carlton  {uhi  sup.)  it  was 
'endeavoured  on  behalf  of  defendants  neld  liable 
to  the  pluntiffs  t«  deduct  from  the  amount 
claimed  a  sum  of  31,0002.  satisfied  by  other 
defendants,  and  the  Court  of  Avpeal  held  that 
auch  sum  of  31,0002.  was  paid  m  respect  of 
«  daim  entirely  different  from  that  sought 
'to  be  enforced,  and  that  therefore  no  dedno- 
•tion  was  possible.  The  decision  of  the  court 
'proceeding  on  that  gronnd  has  really  no  ' 
ttearing  on  the  present  case.  In  Commereial 
Bank  of  Australia  v.  Official  Aitignee  of  J.  Wilton 
and  Co.  (tibi  sup.)  the  only  question  was  whether 
certain  sums  provided  by  two  sureties  had  been 
Taid  or  not.  It  was  admitted  that,  if  they  had 
been  in  fact  paid,  these  sums  must  be  deducted 
from  the  amount  recoverable  from  another  of 
the  co-sareties,  bat  it  was  held  that  no  payment 
bad  been  made,  and  that  therefore  there  oonld 
be  no  deduction.  This  case,  therefore,  also  has 
no  bearing  on  the  present.  I  have  searched  in 
Tain  for  any  other  authority  to  whi<A  reference 
'Could  usef  uUy  be  made,  and  the  point  must  be 
^disposed  of  on  principle.  Here  there  is  no 
contract  of  suretyship  or  question  as  between 
co-sureties.  We  are  concerned  only  vrith  the 
liability  of  the  trustees,  which  is  joint  and  several, 
and  it  seems  to  me  that  until  the  pliuntaffs  have 
received  20«.  in  the  pound  they  are  entitied  to 
claim  the  whole  debt  from  any  one  trustee,  not- 
withstanding that  another  trustee  has  made  a 


payment  in  respect  of  his  several  liability,  and 
whether  in  or  towards  satisfaction  of  that  liability. 
Therefore  the  plaintiffs  are,  in  my  opinion,  en- 
titied  to  prove  against  the  estate  of  Henty  H. 
Hood  Barrs  for  the  full  amount  found  doe  by  the 
certificate,  and  to  receive  dividends  on  such  proof 
nntil  by  means  thereof,  and  payment  by  the  other 
trustees,  that  amount  has  been  wholly  satisfied. 
The  order  mast  be  framed  on  that  footing. 

Solicitors    for    the    applicants,    Beyfvs    and 
Beyfv*. 

Solicitors  for  the  defendants,  Rutter,  Veitch,        i 
and  Bond.  " 


^f^^^' 


Oct.  27  and  28, 1904. 
(Before  Fabwbll,  J.) 

ATTOKNKT-GEirKBA.L    V.  MeTBOFOLITAIT  ElEC- 
TBIC  SUPPLT  GOMFAirT  LiMITKD.  (a) 

Btaiui«^Cofn*truction — Company— Mviaorandum 
of  association — Intra  vireS — Statutory  powers 
—  Btatutory  prohibition  —  Powers  of  memo- 
randum restricted — Metropolitan  Electric  Light- 
ing Act  1889  (52  &  53  net.  e.  eeetn.),  ss.  8,  5— 
iuiropoliian  Electric  Supply  Company  A<^  1898 
(61  Jt  62  Viet.  e.  ecxxxv.),  ss.  2, 16. 
A  company  registered  under  the  Companiet  Acts 
and  having  power  under  its  memorandum  of 
association  to  supply  electric  energy  generaUy, 
obtained  epeeidl  powers  under  the  Metropolitan 
Electric  Lighting  Act  1889  and  three  Provi- 
eional  Orders  whtch  enabled  it  to  supply  eUetrie 
energy  toilhin  certain  defined  areas;  and  by 
sect.  5  of  that  Act  it  was  provided  that :  "  The 
undertakers "  (who  were  defined  by  sect.  8  (u 
being  the  company)  "  shall  not  at  any  time  after 
the  passing  of  this  Act  supply  energy  or  (except 
for  the  purposes  of  this  Act)  erect  or  lay  down 
any  electne  lines  or  works  beyond  the  area  of 
supply  "  unless  authorised  by  Parliament  or  by 
licence  of  the  Board  of  Trade. 
Held,  that  these  words  did  not  merely  prevent  the 
company  from  employina  its  fecial  powers  or 
any  part  of  its  undertaking  under  the  Act  for 
the  purpose  of  supplying  energy  outside  the  area 
of  supply,  but  that  they  amounted  to  a  general 
statutory  prohibition  preventing  the  compan'^ 
from  supplying  energy  outside  tM  area  of  supply 
so  long,  at  any  rate,  as  it  continued,  to  do  so 
inside  such  area. 
Held,  further,  thai  sect.  2  of  the  Metropolitan 
Electric  Supply  Company  Act  1898  aid  not 
abrogate  this  general  statutory  prohibilion. 
Action. 

The  defendants  (hereinafter  called  the  com- 
pany) were  a  company  incorporated  under  the 
Companies  Aote  1862  to  1886,  and  by  their 
memorandum  of  association  they  had  fall  and 
nnrestricted  powers  to  acqoire  land,  erect  electric 
works,  and  produce  and  supply  electric  eneigy. 
They  also  had  special  powers  ander  certain  Acts 
of  Parliament  and  Provisional  Orders  to  supply 
electrical  enei^  for  all  parposes  in  large  districts 
of  the  administrative  coanty  of  London.  These 
districts  are  in  this  report  called  "  the  statutoiy 
areas." 

By  sect.  5  of  the  Metropolitan  Electric  Lighting 
Act  1889  and  similar  provisionii  in  the  Provisioniu 

W  Btported  Iv  H.  0.  a^asii,  Eii.,  B>rrtot«r«t-L>ir. 
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Orden  "  the  undertakers  "  were  prohibited  from 
sapplying  energy  beyond  the  statntoiy  areas 
otherwise  than  under  the  anthority  of  Parlia- 
ment or  under  a  licence  granted  by  the  Board  of 
Trade;  and  by  sect.  3  of  the  same  Act  "the 
nnderiaakers  "  were  defined  for  the  purpose  of  the 
Act  as  being  the  company. 

In  1898  the  Metropolitan  Electric  Supply  Com- 
pany Act  1888  waa  passed  empowering  the  oom> 
pany  to  establish  and  erect  upon  lands  in  the 
parishes  of  Willesden  and  Acton  a  station  for 
generating  electrical  energy.  Powers  enabling 
the  oompany  to  hare  mains  connecting  this  station 
to  the  authorised  areas  were  also  given. 

A  generating  station  was  duly  erected  under 
these  powers,  and  was  used  for  supplying  the 
statutory  areas.  , 

In  or  about  Dec.  1903  the  company  began  to 
supply  certain  railway  sidings  of  the  London  and 
North-Western  Bailway  Company  with  electric^ 
energy  from  the  Willesden  generating  station. 
These  siding^  were  not  within  the  statutory 
areas. 

The  Willesden  Urban  District  Council,  which 
is  empowered  by  -statute  to  supply  electricity 
within  the  urban  district,  requested  the  company 
on  several  occasions  to  discontinue  this  supply ; 
but,  as  the  company  refused  to  do  so,  this  action 
was  brought  by  the  Attorney-General  (on  the 
relation  of  the  urban  disbict  council)  seeking  a 
declaration  that  the  company  was  not  entitled  to 
supply  electrical  energy  within  the  urban  district 
of  Willesden  otherwise  than  under  t^e  authority 
of  Parliament  or  under  a  licence  granted  by  the 
Board  of  Trade,  nor  to  use  the  Willesden  gene- 
rating station  for  the  purpose  of  supplying  areas 
other  that  the  statutory  areas  for  the  time  being. 
An  injunction  restraining  the  oompany  from 
acting  otherwise  than  in  accordance  with  the 
declarations  was  also  asked  for. 

The  following  are  the  material  sections  (other 
than  those  set  forth  in  the  judgment)  c^  the 
various  Acts. 

Metropolitan  Electric  Lighting  Act  1889  : 

SsoL  3.  The  nndertakers  for  the  pnrpoM  of  this  Aot 
are  the  Metropolitan  Eleolrio  Supply  Company  Liinlted, 
being  a  company  legistered  nnder  the  Companies  Aote 
1862  to  1886  with  limited  UabiUty.  .  .  .  Provided 
that  if  the  nndeiteldng  or  any  part  thereof  is  at  any  time 
pnrohased  by  ni  tranetened  to  any  other  body  or  persons 
in  aooordanoe  with  the  provisioni  of  this  Aot  or  of  the 
principal  Aot  luoh  body  or  persona  ahall  from  the  date 
of  snoh  pnrchaae  or  transfer  be  the  nndertakera  in  relation 
to  (Qoh  undertaking  or  part  thereof  for  the  porpoiei  of 
this  Aot  in  lien  of  the  company  above  mentioned.  The 
undertakers  shall  not  pnichaie  or  aoqnire  the  nnder- 
taking  of  or  aiaociate  themselves  with  any  other  oom- 
pany or  person  supplying  energy  under  any  Uoenoe,  Pro- 
visional Order,  or  special  Aot  within  the  administrative 
ooonty  of  London  anless  the  undertakers  are  aatborised 
by  I'arliament  to  do  so. 

Sect.  5.  The  undertakers  shall  not  at  any  time 
after  the  passing  of  this  Act  supply  energy  or  (except 
for  the  purposes  of  this  Act)  erect  or  lay  down  any 
electric  lines  or  works  beyond  the  area  of  eapply  other- 
wiaa  than  under  the  anthority  of  Parliament  or  nnder  a 
licence  granted  by  the  Board  of  Trade. 
Pmided  that  where  tiie  undertakers  were  on  the  20th 
day  of  May  1889  snpplying  or  nnder  any  binding  agree- 
ment to  supply  energy  to  any  premises  beyond  the  area 
of  supply  tiiay  may  oontinue  to  anpply  or  supply  energy 
to  such  premises  until  the  29th  day  of  SeptemlMr 
1890.    .    .    . 


Metropolitan  Electric  Supply  Company  Aot 
1898: 

Sect.  2.  It  shall  be  lawful  for  the  company  to  hold  and 
use  as  a  station  for  generating  electric  current  or  eleo* 
trioal  energy  certain  lands  recently  acquired  by  them 
in  the  parishes  of  Willsaden  and  Acton  and  oounty  o£ 
Middlesex  or  some  part  thereof  [here  follows  a  de- 
Botiption  of  the  lands],  and  to  establish  and  work  on 
those  lands  plant  for  generating  eleotrioal  energy  and 
for  other  pnrposea  incidental  to  or  conneoted  with  their 
undertaking  or  busineas. 

Sect.  16.  It  shall  be  lawful  for  the  company  to  use 
any  of  their  cables  or  wires  or  any  mains  or  cables  con- 
nected therewith  for  the  transmission  of  electric  current- 
or  sleotrical  energy  from  their  works  on  the  said  lands 
at  Willesden  and  Acton  to  the  several  distributing 
stations  of  the  oompany  in  thtir  Paddington,  Marylebons, 
and  mid-London  areas  defined  by  the  several  ProviaioDal 
Orders  hereinbefore  mentioned  and  the  area  in  St. 
Martin-in-the-Fields  and  the  neighbourhood  defined  by 
the  Metropolitan  Electric  Lighting  Act  1889,  and  tcK 
use  the  generating  station  on  the  said  lands  for  the 
purpose  of  supplying  electric  current  or  electrical 
energy  within  the  several  areas  or  districts  over 
which  the  company  have  now  powers  of  anpply  or 
over  which  they  may  hereafter  have  auoh  powers  nnder 
any  special  Aot  or  Provisional  Order. 

U^ohn,  K.C.  and  Oreig  for  the  plaintiffs. — W& 
submit  that  the  company  is  unquestionably  acting: 
in  contravention  of  sect.  5  of  the  Metropolitan 
Electric  Lighting  Act  1889  and  similar  provi- 
sions  contained  in  the  Provisional  Orders.  That 
section  contains  an  absolute  prohibition  of  a  per- 
fectly general  nature.  It  is  true  that  the  oom- 
pany had  g^eral  powera  of  supplying  energy 
under  its  memorandum  of  association  j  but» 
when  it  came  to  Parliament  to  obtain  various 
powers,  such  as  to  break  up  roads  and  to- 
lay  cables,  the  Legislature,  in  granting  those 
powers  in  a  certain  area  for  the  benefit; 
of  the  public  in  that  area,  not  unnaturally  pro- 
hibited the  company  from  supplying  energy  out- 
side that  area  without  its  consent.  It  is  really  a 
bargain  between  the  oompany  and  the  Legislature, 
that,  if  the  company  obtains  the  powers  it  seeks,  it 
will  subject  itself  to  the  restrictions  contained  in 
the  Act.  This  clearly  appears  from  the  preamble 
to  the  Act.  It  is  noticeable,  further,  that  in 
sect.  3  the  capital  of  the  company  is  stated,  so 
that  the  Legislature  regarded  that  as  an  importaaiv 
matter ;  and  it  is  noticeable  that  there  are  pro- 
visions in  sects.  7  and  8  for  keeping  accounts  and 
auditing.  AU  this  shows  that  the  Legislature  had 
careful  regard  to  the  financial  position  of  the 
company,  and,  had  the  oompany  been  left.free  to 
embark  in  enterptisea  outside  the  statutory  areas^ 
that  financial  position  might  have  been  adversely 
aiFected.  After  1889,  Acts  relating  to  the  com- 
pany were  passed  in  1898.  and  1901,  but  we  submit 
that  nothing  in  those  Acts  has  affected  this  negative 
prohibition.  The  first  Act  was  the  Metropolitan 
Blestric  Supply  Company  Act  1898,  under  which 
the  company  ootained  power  to  erect  a  generating 
station  at  Willesden.  It  is  true  that  sect.  2  of 
that  Act  enables  the  company  to  establish  and 
work  plant  "  for  generating  electrical  energy  and 
for  other  purposes  incidental  to  or  couneoted  with 
their  undertaking  or  business  "  at  Willesden;  bat 
we  submit  that  "undertaking"  must  there  be 
taken  to  mean  the  undertaking  authorised  by 
statute,  and  no  more.  This  is  abundantly  proved 
to  be  the  usual  meaning  by  the  Electric  Lighting 
Aot  1882,  ss.  2  and  12,  and  the  Metropolitan 
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Klaotiio  Sappljr  Company  Act  1889.  b.  12.  The 
1901  Act  relates  merely  to  the  laying  of  a  second 
main  from  Wiliesden  to  the  statntory  areas,  and 
oertainly  contains  nothing  whioh  ooald  be  oon- 
Btmed  as  abrogating  the  prohibition  in  sect.  5  of 
the  Act  of  1889.    They  also  referred  to 

Metropolitan  ElvoWe  Lighting  Act  1889,  as.  6,  9, 
66,  67,  and  77. 

MatropoUtui  EImMo  Supply  Company  Aet  1898, 
M.  3  and  16. 

Crippa,  E.G.  and  Jenkint,  K.G.  (with  them 
€.  H.  Sargawt)  for  the  company. — Our  contention 
is  that  sect.  3  of  the  Metropolitan  Electric  Idght- 
ing  Act  1889  was  not  a  general  prohibition.  The 
«im  of  the  Lap;islatnie  in  proTiding  the  metropolis 
with  electrid^  was  to  allot  to  oommuiies  special 
areas  which  thev  were  to  snpply,  and  to  give  them 
special  powers  for  the  purpose.  In  Uie  metropolis 
two  sompaniea  were  aliooated  to  each  dishiot,  and 
file  enabling  Acts  or  orders  prohibited  them  from 
odmg  their  powers  in  order  to  compete  in  other 
distnots^against  companies  with  similar  powers  as 
to  those  areas,  fiefuing  thia  in  mind,  it  seems 
justifiable  to  conclude  thai  the  meaning  of  sect.  5 
«f  the  Metropolitan  Electric  Lighting  Act  1889 
was  to  limit  uie  zone  within  which  the  company 
might  use  their  special  powers,  but  not  to  alter 
in  any  way  the  company's  powers  under  its 
memorandum  of  association.  This  view  is  justa- 
fied  by  a  comparison  with  sect.  3  of  the  Act.  la 
the  latter  part  of  that  section  the  undertakers 
Are  forbidden  to  purchase  or  acquire  the  under- 
taking of  any  other  company  within  the  adminis- 
trative county  of  London.  There  was  nothing  to 
trevent  them  acquiring  a  business  outside  those 
limits,  and  it  can  scarcely  be  contended  that, 
though  impliedly  allowed  to  do  so  .under  sect.  3, 
aeot.  5  was  int^ded  to  prevent  them  working 
such  a  business  when  acquired.  The  real  meaning 
of  the  "  undertakers "  in  sect.  5  is,  we  submit 
the  company  so  far  as  they  have  powers  under 
the  Act  and  in  reference  to  soch  powers.  If  this 
be  admitted,  and  we  submit  that  it  appears 
olearly  from  the  Act  as  a  whole,  the  diffioolty 
with  regard  to  sect.  5  is  gone.  In  the  seoond 
place,  even  if  sect.  5  should,  in  the  opinion  of  the 
court,  be  treated  as  a  general  prohibition,  we  are 
etill  entitled  to  succeed.  For  the  Metropolitan 
Electric  Snpply  Oompany  Act  1898  has,  at  any 
rate  as  regards  the  Wiliesden  generating  station, 
cemovec^this  prohibition.  Smt.  2  of  that  Act 
states  that  it  shall  be  lawful  for  the  company  to 
^tablish  and  work  plant  at  Wiliesden  "  for  gene- 
rating ^eotrioal  energy  and  for  other  purposes 
incidental  to  or  connected  with  their  undertaking 
or  business."  Now,  "  business  "  has  no  oontraotea. 
sense  for  the  purpose  of  this  Act,  and  the  expres- 
sion "  undertaking  or  business"  must  mean  the 
nndertakiog  of  the  company  under  its  memo- 
randum of  association.  Then,  if  this  be  so, 
sect.  5  of  the  Act  of  1889  no  longer  applies 
to  the  Wiliesden  generating  station,  and  the 
plaintiffs'  case  must  fail. 

Upjohn,  E.G.  in  reply. 

Faswbli.,  J.— This  is  an  action  by  the 
Att(»iiey-Qeneral  in  which  he  compUuns  that  the 
defendants,  the  Metropolitan  Electric  Supply 
Oompany  Limited,  are  contravening  the  negative 
prohibition  contained  in  the  Act  of  Parliament, 
and  the  orders  confirmed  by  Act  of  Parliament, 
under  which  their  undertaikings  are  held,  and 


seeks  for  an  injonotion  to  reatrain  them.    Of 
course,  the  Attorney-General  can  maintain  such 
an   action   irrespective  of   the    fact   that  the 
Wiliesden  Urban  District  Council,  who  join  as 
relator»for  the  purpose  of  costs,  would  have  no 
right  of  action  by  thiemselves.    New,  the  qnestioa 
rrally  turns  on  the  constmotioa  of  two  Ads  of 
Parliament;  for  the  wording  of   the   negative 
clauses  in  the  Provisional  Orders  is  practically 
identical  with  that  of  the  clause  in  the  special 
Act,  and  I  propose  only  to  refer  to  the  Act  of 
Parliament.    The  company  has  three  statotoiy 
areas,  all  within  the  administrative  county  ox 
London,  and  it  recently  found  that  it  was  unable 
oonvenientiy  to  generate  snffioiant  electricity  in 
the  several  areas  for  the  supply  of  the  customers 
within  those    areas.      It   accordingly   obtained 
Etatutozy  authority  to  set  up  a  generating  station 
at  Wiliesden,  whioh  is  without  the  three  areas, 
and  also  without  the  administrative  county  of 
London,  and  it  has  also  acquired  stetntoiy  auth<^ 
rity  to  supply  these  areas  from  that  generating 
station.     Before   proceeding   further  I    should 
mention  that  the  company  is  not  formed  under 
any  private  Act  of  Parliament,  but  is  a  limited 
oompany  under  the  Companies  Aote,  and  it  is  not 
suggested  that  tiiere  is  anything  in  what  bae 
been  done  by  the  company  which  is  ultra  vires  ito 
memoi-andum  of  association.      In  fact,  for  the 
purpose  of  the  aivnment  in  this  case  the  oompany 
is  in  very  much  t£e  same  position  as  an  individual 
would  be  if  he  chose  to  supply  electrical  energy 
as  a  private  speculation.   Having  made  this  state- 
ment of  the  circumstances,  I  turn  to  the  Acta  of 
Parliament.    The  first  Act  is  the  Metropolitan 
Electric  Lighting  Act  1889.    In  sect.  3  this  Act 
defines  the  "  undertakers  "  as  "  the  Metropolitan 
EHectrio  Supply  Company  Limited,  being  a  oom- 
pany registwad  under  the  Companies  Aote  1862 
to  1886  with  limited  liability  "  and  a  capital  of 
500,0002.    Before  I  go  through  the  two  or  three 
sections  to  which  it  is  necessary  to  refer,  I  should 
perhaps  say  that,  having  regard  to  the  arguments 
that  I  have  heard,   I  think  it  germane  to  the 
subject  to  consider  what    the   Legislature  had 
in  view  in  making  the  provisions  which  I  find 
in  the  Act     Halsbuiy,  L.G.  said  in  Eeutman 
Photographie  Materials  Company  v.  Comptroller- 
General  of  Patents,  *c.  (79  L.  T.  Hep.  195 ;  (1898) 
A.  G.  571,  at  p.  573)  in  referring  to  the  canons 
of  construction  recognised  since    Heydon'i  case 
(3  Bep.  18) :  "  We  are  to  see  what  was  the  law 
before    the    Act   was    passed,   what   was    the 
mischief  or  defect  for  which  the  law  had  not  pro- 
vided, what  remedy  Parliament  appointed  and 
the  reason  of  the  remedy."    That  is  a  very  general 
way  of  stating  it,  but  no  doubt  one  is  entitled 
to  put  oneself  in  the  position  in  which  the  Legis- 
lature was  at  the  time  the  Act  was  passed  in 
order  to  see  what,  having  regard  to  the  stete  of 
its  knowledge,  the  LegisUiture  was  aiming  at.    I 
have  been  tud  by  counsel  on  both  sides  that  the 
object  of  Parliament  was  first  of  all  to  allot  par- 
ticular districto  to  be  dealt  with  by  particular 
companies;      and    this     appears     from    Major 
Manndin's  report  to  the  Board  of  Trade,  whioh 
both  parties  have  agreed  to  refer  to.    The  idea  in 
the  London  districts,  at  any  rate,  was  that  there 
should  be  two  companies  to  each  separate  area, 
because  there  were  two  alternative  systems    of 
supply,  and  it  was  desirable  to  have  both  systems 
i  avaUable.    There  could  not,  howev^,.  be  moi« 
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than  two  companies  in  any  one  area.     Compe- 
tition, no  donbt,  was  intended  to  be  limited  so 
that  eaoh  company  should  have  its  own  area,  or 
BO  that  eaoh  two  companies  shoold  have  their  own 
areas  to  themselves.    But  there  was  also  another 
consideration,  and  I  do  not  think  tiiat  Mr.  Cripps 
denied  this.    The  Legislature  took  into  considera- 
tion the  finanoial  condition  of  the  company  to 
which  it  was  givinfi^  statatory  anthority.    I  think 
it  is  only  right  to  infer  that  it  would  do  so ;  for 
it  is  obvions  that  where  a  oompany  was  asking 
for  statutory  powers  to  break  np  streets,  to  inter- 
fere in  the  way  that  one  sees  only  too  often  with 
the  traflSo  of  the  highway,  and  to  carry  on  yarioas 
works  which   necessarily  interfere  a   good  deal 
with  the  general  user  by  the  public  of  what  is 
public  property,  the  Legislature  would  naturally 
take  pains  to  see  that  the  company  so  authorised 
had  money  enough  not   only  to   complete  the 
work,  but  also  to  carry  on  the  undertaking  when 
once  established.    That  this  is  the  correct  yiew 
appears  from  the  insertion  in  the  Act  of  Parlia- 
ment of  various  clauses  with  reference  to   the 
solveuoy  of  the  company,  to  the  taking  of  accounts, 
and  so  on.  Bearing  in  mind  that  those  two  objects 
are  two  of  the  objects  which  Parliament  had  in 
view,  I  find  a  provision  at  tbe  end  of  sect.  3  of  the 
Act  which  I  will  refer  to :  "  The  undertakers  shall 
not  purchase  or   aoquii-e  the   undertaking  of  or 
associate  themselves  with  any  other  company  or 
person  supplying  enei^  under  any  licence.  Pro- 
visional Order,  or  8i)eciai  Act  within  the  adminis- 
trative county  of  London  nnless  the  undertakers 
are  authorised  by  Parliament  to  do  so."    Having 
regard  to  what  1  have  just  said  as  to  tlie  practice 
of  allowing  two  companies  to  compete  within 
eaoh  area  in  the  administrative  county  of  London 
and  not  outside,  I  think  it  is  exceedingly  pro- 
bable   that    the    above    seoUon    was    put    in 
with    that    in    view,    and    that    it    never    was 
contemplated  that   this   company  or  any  other 
company  would  be  in  the  least  likdy  to  want  to  go 
outside  the  administrative  county.    However  that 
may  be,  I  can  only  deal  with  the  words  as  I  find 
them,  and  certainly  they  only  relate  to  companies 
within  the  administrative  county;  but  they  also 
only  relate  to  the  purchase  or  acquisition  of  an 
«ziBting  undertaking,  and  it  is  therefore  snfSoient 
tor  me  to  say  that  that  section  has  no  application 
to   the  case  before  me.     Then  comes  the  5th 
section,  which    is  the  material    section  in  the 
present  case.    The  defendants  are  driven  to  ask 
me  to  put  a  limitation  upon  the  clear  negative 
words :  "  The  undertakers  shall  not  at  any  time 
after  the  passing  of  this  Act  supply  energy  or 
(except  for  the  pnrposes  of  this  Act)  erect  or  lay 
down  any  electnc  lines  or  works  beyond  the  area 
of  snpply  otherwise  than  under  the  anthority  of 
Parliament  or  under  a  licence  granted  by  the 
Board  of  Trade."    The  undertakers  are  in  this 
case  supplying  energy  to  the  London  and  North- 
Weetem  Railway  Gompainr  at  Willesden,  which 
is  oatside  their  area,  and  I  am  asked  to  say  that 
this  is  not  in  contravention  of  sect.  5.    Tt  is  con- 
tended  first  of  all  that  the  "  undertakers  "  cannot 
mean  simply  the  Metropolitan  Electric  Snpply 
Gompany  for  all  time.     To  that  extent,  although 
it  is  not  necessary  for  me  to  determine  it  now, 
I  should  be  disposed  to  agree.    I  do  not  sup- 
pose it  was  intended  to  provide  by  this  section 
that  the  Metropolitan  Electric  Snpply  Company 
shoold  never  supply  energy  ontnde.the  statatory 


area,  whatever  might  happen,  but  the  necessary 
qualification  of  the  expression  "  the  undertakers, 
if  any,  is     "the    undertakers  so  long  as  they 
remain    undertakers    in    the    sense    that    they 
are  running  tnis  undertaking."    That  qualifica^ 
tion  I  am  wUling  to  accept,  but  it  does  not  help 
the  defendants.    They  ask  me  in  effect  to  treat 
the  section  as  though  it  were :  "  The  undertakera 
shall  not  use  any  of  the  powers,  given  to  them  as 
undertakers  by  this  Act,  to  supply  energy,  &o. ; 
or,  as  Mr.  Jenuns  put  it  tersely,  "  the  undertakera 
shall  not  qua  undertakers  supply  energy,  &c."    I 
may  say  that  I  see  no  ground  whatever  for  so 
limiting  the  section,  nor  do  I  feel  justified  in 
doing  anything  of  the  sort.    Even  if  there  were 
any  possibility  of  limiting  it  so  as  to  make  it  nob 
inconsistent  with  sect.  3— -as  to  which  I  express 
no  opinion — it  wonld  not  help  the  defendants  in 
the    present   case,   because   the   circumstanoea 
referrad  to  in  sect.  3  have  not  arisen ;  the  com- 
pany has  not  acquired  or  purchased  any  under- 
taking.   The  company  is  simply  using  its  new 
generating  station  for  the  purpose  of  supplying 
customers  outside  the  statutory  area.    I  think 
that  neither  Mr.  Grippe  nor  Mr.  Jenkins  had  th» 
courage  to  ask  me  to  limit  sect.  5  so  as  to  make  it 
apply  only  within  the  administrative  county  of 
London,  nor  do  I  see  how  it  would  be  possible. 
There  is  a  farther   point  to  which  I  adverted 
during   the   argument,    and   that    is   that   the 
proviso   immediately    following   these   negative 
words    in    sect.    5    excludes     any    limitationa 
each  as  the  defendants  have  suggested.     The 
proviso    states     that    "where    the    undertakers 
were    on    the    20th    May    1889"  — which    i» 
months  before  the  Act  was  passed — "  supplying 
or  under  any  bincUng  agreement  to  snpply  energy 
to  any  premises  beyond  the  area  of  supply  "  they 
may  continue  to  do  so  for  a  limited  subaeqaent 
period.    If  the  first  part  of  the  section  were  to  b» 
limited  in  the  way  suggested,  that  proviso  would 
he  abeolutely  unnecessary.    It  is  quite  plain  that 
the  undertakers  before  the  passing  of  the  Act 
could  not  have  been  using  any  ot  the  powers  of 
the  Act,  for  there  were  none  to  use ;  and  if  they 
were  supplying  energr.bejrond  the  limits  ot  supply, 
they  were  doing  it  by  virtue  of  some  rights  or 
powers  of  their  own  as  a  limited  oompany  and 
not  as  "  undertakers  "  under  this  Act.    The  pro- 
viso is  therefore  absolutely  inconsistent  with  the 
suggested  limited  construction,  and  I  find  myself 
wholly  unable  to  adiopt  it.    Then,  that  being  the 
negative  clause,  one  ficds^as  one  would  expect,  a 
corresponding  affirmative  clause,  sect  9,  which  pro> 
vides  that:  "Subject  to  the  provisions  of  this 
Act  the  undertakers  may  supply  energy  within 
the  area  of  supply."    I  do  not  think  there  is  an^ 
other  section  in  this  particular  Act  to  which  it  la 
necessary  to  refer,  and  I  tarn  now  to  the  Metro- 
politan Electric  Supply  Company  Act  1898.     I 
have  been  informed  in  theoourse  of  the  argument 
that  each  area  was  intended  to  be  a  self-sufficing; 
area  in  which  there  should  be  a  company  gene- 
rating its  own  electricity  and  supplying  it  to  ita 
customers ;  all  was  to  be  done  within  the  area,  sO' 
that  each  should  be,  as  it  were,  a  distinct  kingdom 
to  itself.    Then  comes  the  Act  of  1898,  and  we 
learn  from  the  preamble  tiiat  "  The  demand  for 
the  snpply  of  eieotric  current  within  the  areaa 
supplieia  and  aathorised  to  be  supplied  by  th» 
company  has  increased  and  is  increasing  very 
mpidly,  and,  in  order  to  enaUie  the  oompaay  ta 


Digitized  by 


Google 


772-Vol.  xci.] 


THE  LAW  TIMES. 


[F«b.  U,  1905. 


OHAir.  Bit.] 


S«  PALHXB'S  DkCOBATION  A.HD  FUBRISHINO  GOUPANT. 


[Ohak.  Div. 


meet  this  demand,  the  oompany  have  found  it 
precti(»ll7  imposrible  to  provide  adequate  station 
•ooommodation  within  their  said  areas."  We  see, 
then,  that  the  Leeislatare  had  thought  it  proper 
to  have  a  number  of  small  eleotrio  domains 
«omplete  within  themselves,  and  it  is  now 
told  Uiat  in  the  present  case  that  partioolar 
-system  will  not  work,  because  the  supply  and 
demand  have  increasnd  so  rapidly  that  tne  gene- 
rating stations  are  insufficient  to  supply  the 
needs,  while  in  densely  populated  districts  it  is 
obviously  impossible  to  put  up  a  large  gene- 
rating station  or  multiply  generating  stations 
withoat  inourring  a  risk  of  continual  injunctions. 
7he  oompaiiy  aooordinely  appeals  to  Parliament 
to  relax  its  foliaj,  and  to  aUow  it  to  pat  gene- 
rating stations  for  the  statutory  areas  outside 
them.  That  is  the  whole  purview  of  the  statute. 
To  my  mind  it  is  as  plain  as  possible.  The  pre- 
iunble  goes  on  :  "  Whereas  the  oompany,  in  order 
to  provide'  for  the  demands  upon  them " — that 
is,  the  demands  of  their  own  customers  within 
their  own  areas — "  hare  acquired  a  piece  of  land 
in  the  parishes  of  Willesden  and  Acton,  and  are 
-engaged  in  constructing  a  large  electrical  gene- 
rating station  and  works  thereon  on  which  they 
have  expended  and  are  in  the  course  of  expending 
large  snms  of  money.  And  whereas  it  will  oondace 
to  the  convemence  of  those  that  use  the  electric 
-current  in  the  sud  several  areas  of  supply  of  the 
company  that  the  oompany  should  be  empowered 
to  supply  from  the  said  electrical  generating 
«tation  and  works  electric  current  to  their  dis- 
tributing stations  within  the  several  areas  of 
supply  hereinbefore  mentioned."  The  whole 
thing,  then,  is  limited  to  the  convenience  and 
the  benefit  of  the  customers  within  the  statutory 
«iea8,  and  the  whole  Act  is  a  mere  enabling  of 
the  oompany  to  substitute  a  generating  station 
outside  tor  the  generating  station  within  the  area. 
Sect.  2  permits  this  in  general  terms.  I  express 
no  opinion  about  what  may  happen  if  the  oom- 
pany should  eventually  deprive  itself  of  or  give 
«p  its  three  statutory  areas.  What  this  section 
wiU  then  mean  somebody  else  may  construe 
when  the  event  happens.  I  pass  it  by  with  the 
observation  that  it  is  simply  an  authority  t>  hold 
and  to  use  as  a  station  for  generating  purposes 
certain  lands  "and  to  establish  and  worlc  on 
those  lands  plant  for  generating  electrical  energy 
and  for  other  purposes  inoidentel  to  or  connected 
with  their  undertaking  or  business."  That  does 
not  in  terms  or  by  implication  authorise  the 
supply  of  anything  from  that  station ;  it  simply 
authorises  the  manufacture  and  the  generation 
of  power  on  that  spot.  I  will  take  the  16th 
Motion  next,  which  enables  the  oompany  to  supply 
the  electrical  energy  from  there.  It  is  plain  to 
my  mind,  and  it  is  consistent  with  the  preamble, 
that  the  supply  is  only  to  the  "  several  areas  or 
districts  over  which  the  company  have  now  powers 
of  snpply,  or  over  which  the^  may  hereafter  have 
such  powers,  under  any  special  Act  or  Provisional 
Order."  The  argument  is  that  some  such  words 
as  "  and  elsewhere  wherever  they  may  think  fit  to 
use  it  as  a  limited  company  "should  be  added.  But 
it  appears  to  me  to  be  absolutely  impossible  that 
I  should  so  hold,  or  that  I  should  hold  that  there  is 
anything  in  this  Act  which  impliedly  authorised  the 
oompany  doin^  anything  in  contravention  of  the 
express  provision  of  sect.  5  of  the  Act  of  1889. 
Besides,  if  I  go  back  to  sects.  12  and  13, 1  find  there 


an  express  saving :  "  Nothing  in  this  Act  contained 
shall  oe  deemed  to  release  ^e  company  from  any 
of  the  duties,  liabilities,  or  conditions" — Mr. 
Cripps  admits  that  the  negative  section  is  a 
condition — "imposed  upon  tbem."  It  is  trae 
that  these  two  saving  sections  relate  to  two  of  the 
lighting  orders,  and  not  to  the  Act  of  1889,  but 
both  these  orders  contained  a  provision  exactly 
similar  to  sect.  5  of  the  Act.  On  all  these 
grounds  it  appears  to  me  that  the  company  is 
acting  in  direct  contravention  of  the  Act  of 
Parliament  I  therefore  propose  to  grant  an 
injunction  as  asked. 

Solicitor  for  the  plaintiffs.  W.  0.  Oreig. 
Solicitors    for   the    defendants,    Barlow   and 
Barlow. 


July  5  and  6, 1901. 

(Before  Bitcklbt,  J.) 

B«  Paluxb's  Dbcobation  and  Fcbnishinq 

CoMPARr.  (a) 

Company — Debentwe* — Defect  tn  title  of  holder — 
Trat^fer  to  bon&  fide  holder  for  value  without 
noiiee. 

A  oompamy  iuued  to  B.  dehenturee  whieh  eon. 
tained  a  covenant  to  pay  the  money*  thereby 
teeured  in  accordance  with  the  condition* 
indoreed  thereon  to  B."or  other  the  regietered 
holder  for  the  time  being."  The  principal 
mon«y(  teeured  became  immediately  payable  in 
the  event  of  a  reeolution  to  wind-up  the  company 
being  pateed. 

After  a  reiolution  for  winding-up  the  company 
h<id  been  pateed,  B.  traniferred  the  debeniuret 
for  value  to  C,  who  took  without  notice  of  any 
defect  in  B.'t  title.  Notice  of  the  trantfer  wot 
given  to  the  liquidator,  but  no  demand  for 
regittration  of  tne  trantfer  woe  made. 

On  a  daim  by  C.  in  the  winding-up  of  the  com- 
pany that  he  wan  entitled  to  the  benefit  of  th« 
debenturet,  the  court  found  that  B.  had  given 
no  contideration  for  them,  but  had  obtained 
them  from  the  company  by  mitrepretentation. 

Held,  that  the  company  were  entitled  to  tay  that 
B.  wot  the  regittered  holder. 

Held,  alto,  that  the  rightt  of  the  company  againtt 
B.  were  not  affected  by  the  trantfer  to  C,  and 
that  C.  wot  not  entitled  to  the  benefit  of  the 
debenture!. 

Palhbb's  Decoration  and  Furnishing  Company 
Limited  was  registered  under  the  Companies 
Acts  1862  to  1900  on  the  14th  Feb.  1902.  The 
articles  of  association  provided  that,  subject  as 
thereinafter  provided,  table  A  of  the  1st  schedule 
to  the  Companies  Act  1862  should  apply  to  the 
oompany,  with  the  rosnit  that  clause  53  of 
table  A,  which  provides  that,  until  directors  are 
appointed,  the  subscribers  of  the  memorandum  of 
association  shall  be  deemed  to  be  directors, 
applied.  The  objects  of  the  oompany  were 
(amongst  others)  to  purchase  from  Percy  G.  0. 
JBumand,  and  carry  on  as  a  going  oonoern,  a 
decorating  and  furnishing  business  carried  on 
under  the  name  of  Palmer  and  Co. 

On  the  14th  Feb.  1902  Henrv  Ernest  Gaze,  who 
had  for  some  time  previously  been  acting  as 
manager  of  the  business  of  Palmer  and  Co.  for 
P.  G.  C.  Bomand,  went  to  James  Tilley  Shand 

(a)  Baportad  by  W.  Hdktib  Bosd,  Eiq., BurUtsr.«t-L»w. 
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«nd  borrowed  18002.  for  the  parposes  of  the 
company,  which  had  then  just  been  or  was  about 
to  be  incorporated.  Shand  gave  him  a  cheque 
(or  the  amount  drawn  in  &Tonr  of  Palmer's 
Decoration  and  Furnishing  Company  Limited  or 
order.  T^ha  cheque  was  indorsed  oy  the  company 
per  H.  E.  Gaze,  and  paid  into  a  banking  account 
of  the  limited  company. 

In  exchange  for  the  cheque  Graze  drew  and  gave 
to  Shand  three  promissory  notes  for  6002.  each, 
payable  at  six,  twelve,  and  eighteen  months  respeo- 
tively — namely,  on  the  17th  Aug.  1902,  the  l7th 
Feb.  1903,  and  the  17th  Aug.  1903.  The  pro- 
missory  notes  were  signed  by  Gaze  "  for  Palmer's 
Decoration  and  Famishing  Company  Limited. — 
Henry  E.  Ghize,  Manager,"  and  were  payable  at  a 
bank  in  Dublin.  At  that  time  no  directors  of 
the  company  had  been  appointed,  and  Gaze,  who 
was  not  one  of  the  signabmes  of  the  memorandum 
of  association,  was  not  a  person  who  could  be 
deemed  a  director  under  clause  53  of  table  A, 
and  had  no  authority  to  bind  the  company  by  the 
promissory  notes. 

In  Aug.  1902  the  promissory  note  which  had 
become  payable  was  met,  but  the  other  two  were 
not  met  when  they  became  payable. 

Clause  2  of  an  agreement  which  was  in  contem- 
plation at  the  time  of  the  purchase,  and  which 
was  ultimately  dated  the  6tH  May  1902,  provided 
that  the  consideration  payable  to  Bumand  for 
the  sale  of  the  business  was  1893Z.,  to  be  satisfied 
by  the  issue  to  him  of  debentures  for  4002.  and 
1493  fully-paid  12.  shares  in  the  company. 

Clause  3  of  the  agreement  provided  that  the 
«omi>any  was  to  pay  and  discharge  the  debts 
incurred  by  the  vendor  in  connection  with  the 
bnsineas  specified  in  a  schedule  of  the  agreement^ 
«nd,  save  as  therein  stated,  the  vendor  was  to  bear 
and  pay  all  debts  and  liabilities  of  the  business 
incurred  up  to  the  9th  Dec.  1901,  and,  in  the  event 
of  the  vendor  disoharg^g  any  of  the  debts  for 
which,  under  the  terms  of  the  agreement,  the 
oompany  was  liable,  the  company  was  to  repay 
the  same  to  him. 

Clause  5  provided  that  the  purchase  was  to  be 
completed  in  May  1902. 

Clause  6  provided  that  until  completion  pos- 
aeesion  was  to  be  retained  by  the  vendor,  who  was 
to  carry  on  the  business  as  theretofore,  but  as 
from  the  9th  Deo.  1901  he  was  to  be  deemad  to 
have  been  carrying  it  on  on  behalf  of  the  com- 
pany, and  was  to  account  and  be  entitled  to  be 
indemnified  accordingly. 

Clause  10  provided  that  he  was  to  subscribe  or 
find  cash  subscribers  for  18002.  in  debentures  of 
the  company. 

On  the  2nd  April  1902  Gaze  was  appointed  sole 
director  of  the  company.  He  paid  tlie  first  pro- 
missory note,  and  the  company  received  the 
money  lent  by  Shand,  and  in  effect  ratified  the 
loan.    Bumand,  in  the  meantime,  had  begun  to 

Sress  the  company  for  the  issue  to  him  of  the 
ebentures  to  which  he  would  be  entitled  on 
payment  of  the  18002.  under  clause  10  of  the 
agreement,  although  it  had  not  then  been  signed. 
He  claimed  that  he  was  entitled  as  having  paid 
moneys  for  the  company  which,  under  the  ag^ree- 
ment,  the  company  was  bound  to  pay  to  him. 

The  acoountaut  of  the  company  was  instructed, 
in  consequence  of  this  claim,  to  investigate  the 
company  s  accounts  in  order  to  ascertain  whether 
Sniiuuid's  claim  was  well  founded ;  and  minutes 


of  a  meeting  of  the  directors  held  on  thoSth  May 
1902  stated  that  it  appeared  by  a  statement  at 
the  company's  accountant  that  Bumand  had 
expended  15102.  in  respect  of  matters  which  the 
company  was  liable  for  under  the  purchase  agree- 
ment, and,  there  being  also  due  to  him  4002. 
debentures,  part  of  the  consideration  for  purchase 
under  clause  2,  it  was  resolved  that  fifteen  deben- 
tures of  1002.  each  should  be  allotted  and  issued 
to  him — ^namely,  four  in  satisfaction  of  the  pro- 
vision in  that  behalf  of  clause  2,  and  elevon  in 
satisfaction  pro  tanto  of  money  paid  by  him  on 
the  company  s  behalf,  which  were  to  be  treated  as 
a  compliance  with  his  undertaking  to  place 
debentures  under  clause  10  of  the  agreement. 
In  fact,  the  payments  which  the  accountant 
supposed  he  had  checked  were  not  made  out  of 
Burnand's  money  at  all,  but  oat  of  the  com- 
pany's moneys. 

The  fifteen  debentures  were  issued  to  P.  G.  0. 
Bumand  accordingly. 

These  debentures  were  all  in  the  same  form, 
and  contained  a  covenant  by  the  company  for 
payment  of  the  money  thereby  secured,  in  aocord- 
ance  with  the  conditions  indorsed  thereon,  "  to 

or  other  the  registered  holder  for  the 

time  being." 

The  conditions  indorsed  prorided  as  follows : 

3.  The  Taffistersd  holder  or  his  \Bga,l  personal  tepre- 
aentativei  will  be  regarded  sa  exclusively  entitled  to  the 
benefit  of  thia  debenture,  and  all  persons  may  aot 
aooordingly ;  and  the  company  shall  not  be  bonnd  to 
enter  in  the  register  notice  of  any  troat  or  to  recognise 
any  right  in  any  other  person  save  as  herein  provided. 

4.  Every  tranifar  of  thia  debenture  maat  be  in 
writing  under  the  hsnd  of  the  registered  holder  or  his 
legal  personal  repreaentstive,  or,  if  the  regiateied  holder 
is  a  corporation,  nnder  the  aesl  of  auch  ooti>oration. 
The  tranafer  mnat  be  delivered  at  the  regiatered  office 
of  the  company  with  a  fee  of  ii.  6d.,  and  auch  evidence 
of  identity  or  title  aa  the  company  msy  reaaonably. 
requite,  and  therenpon  the  tranafer  will  be  regiatered, 
and  a  note  of  auch  regiitration  will  be  indoraed  hereon. 
The  company  ahall  be  entitled  to  retain  tiie  tranafer. 

6.  Ka  tnuiafer  will  be  regiatered  daring  the  sersn 
days  immediately  preceding  the  days  by  thia  debenture 
fixed  for  payment  of  interest. 

8.  The  principal  moneys  and  interest  hereby  secured 
will  be  paid  without  regard  to  any  equities  between 
the  company  and  the  original  or  any  intermediate  holder 
thereof,  and  the  receipt  of  the  registered  holder  for  sooh 
principal  moneya  or  intereat  shall  be  a  good  discharge  to 
the  company  therefor. 

The  principal  moneys  secured  by  these  deben- 
tures were  to  become  payable  if  at  any  time  an 
effective  resolution  was  passed  for  the  winding-up 
of  the  company. 

On  the  5th  Feb.  1903  the  company  went  into 
voluntary  liquidation,  and  Gaze  was  appointed 
liquidator. 

On  or  about  the  30bh  Nov.  1903  Bumand  was 
adjudicated  a  bankiupt. 

In  Sept.  1900  B.  E.  Campbell  in  respect  of  a 
debt  due  to  him  received  promissory  notes  and  a 
guarantee  of  certain  underwriters,  including 
Bumand,  and  Bumand  deposited  with  him 
certain  shares  in  a  steamship  company. 

On  the  5th  July  1902Bamand  with  Campbell's 
consent  withdraw  certain  of  the  steamship  com- 
pany's shares,  and  deposited  in  their  place  the 
fifteen  debentures  already  mentioned. 

On  the  26th  April  1903  Campbell,  without 
notice  that  the  title  of  Bumand  could  in  any 
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■way  be  dispated,  took  a  transfer  from  Bomand 
of  the  debrattnres. 

Notice  of  the  transfer  was  given  to  the  liqai- 
dator,'  and  he  was  requested  in  a  letter  from 
Campbell  not  to  pay  Bnmand  any  of  thd 
moneys  due  under  the  debentures  without  giving 
notioe  to  Campbell,  but  the  transfers  were  never 
registered,  and  the  debt  in  respect  of  which  the 
debentures  were  deposited  had  never  been  paid. 

On  the  3rd  Deo.  1903  E.  H.  B.  Tienow  was 
(^pointed  liquidator  in  the  plaoe  of  Qttxa. 

On  the  11th  Feb.  1904  the  liquidator  took  out 
a  summons  which,  as  amended,  asked  for  the 
determination  of  the  following  qaestions:  (1) 
Whether  Campbell,  as  asngnee  of  Bnmand  under 
the  transfer  of  the  26th  April  1903,  was  entitled 
to  the  fifteen  debentures  snbjeot  to  or  discharged 
from  the  equities  and  right  between  the  company 
and  Bumand ;  and  (2)  whether  Shand  was  en- 
titled to  enforce  any  claim  against  the  company 
in  respect  of  the  promissory  notes. 

Sargant  for  the  liquidator. — Campbell  is  only 
an  equitable  assignee  of  the  debentures.  An 
assignee  of  a  eho$e  tn  action  takes  subject  to  any 
rights  and  equities  afEectine  it  in  tiie  hands  of 
the  assignor.  A  company  is  entitled  to  set  off 
calls  made  on  shares  of  the  assignor  against  the 
assignee  of  debentures  when  the  call  was  made 
before  notice  of  assignment  was  given : 

ChruHe  v.  Taunton,  Dalmard,  Lang,  and  Co.,  68 
L.  T.  S«p.  638 ;  (1893)  2  Ch.  175. 

Where  debentures  of  a  company  have  been  issued 
fraudulently  as  between  the  directors  of  such 
oompany  and  the  person  to  whom  they  were 
issued,  a  third  party  to  whom  such  debentures 
have  been  aadj^ned  for  value  and  without  notioe 
of  the  fraud  is  in  no  better  position  than  the 
person  to  whom  they  were  issued,  and  must  take 
subject  to  all  the  equities  existing  between  the 
oompany  and  the  assignor : 

Athmfutnm  IAf»  Inmranet  Soettty  v.  Pixilty,  4  De 
G.  &  J.  294. 

He  also  referred  to 

tt»  South   BI«etpool   HoUl  Company  (1869),  21 

L.  T.  Bep.  258 ;  8  Eq.  225 ; 
Bimm   v.    A'nflo^AmiriceM    IMtgrofh     Company 

(1879),  42  L.  T.  Bep.  37 ;  5  Q.  B.  Div.  188  ; 
Botti*   CofuoUdated   Cowipany  v.    Totnkinion,  69 

L.  T.  Bep.  598 ;  (1893)  A.  C.  396 ; 
Palmer'i  Company  Preoadents,  Put  3,  8Ui   edit., 

p.  19. 

ITajT^ett  for  Campbell. — Having  regard  to  the 
floaditions,  Campbell  is  entitled  to  his  debentures 
notwithstanding  any  equities  which  the  company 
ma^  have  against  Bumand.  He  is  entitied  to  be 
registered,  and  when  registered  the  conditions  are 
ai^cable : 

B«  Qoyand  Co.,  83  L.  T.  Bep.  309;  (1900)  2  Cb. 
149. 

He  also  cited 

Be  Brown  and  Ortgory  Limited,  (1904)  1  Cb.  627. 

Schiller  for  Shand,  in  support  of  the  claim  to 
prove  on  the  two  notes. 

T.  B.  Hughe$,  E.C.  and  Leuchar*  for  the 
guarantors  of  the  solvency  of  underwriters  of  the 
promissoiy  notes. 

Sargant  in  reply. 

BtrCKLBT,  J.,  after  stating  the  facts  ss  above 
set  out  and  holding  that  the  oompany  had  ratified 


all  the  notes,  and  that  Shand  waa  entitled  to  proved 
in  remect  of  the  two  outstanding  notes ;  and  stat^ 
ing  that  if  Bumand  had  been  the  claimant  of  the 
debentures  he  would  not  have  been  entitled  to 
anything,  as  he  had  not  paid  anything  in  respect 
of  them  and  had  obtained  them  by  misrepresenta^ 
tion,    and    after  pointing    out    that  Campbell, 
although  he  had  given    notice  to  the  liquidator 
not  to  pay  Bnmand,  had  not  made  any  ^mand 
for  registration    of  the  transfer,   proceeded  as 
follows : — The  question  then  is,  whether  Campbell 
has  any  better  title  in  respect  of  the  debentnrea 
than  Bumand  had.    It  is  necessary,  in  ordor  to 
decide  this  question,  to  look  at  the  conditions  and 
to  see  what  the  rights  are.    The  oompany  sove- 
nants  to  pay  the  principal  moneys  secured  to 
Bomand  "  or  other  the  registered  Holder  for  the 
time  being."    Then  the  relevant  conditions  are 
those  numbered  3,  4,  and  8  [which  his  Lordship 
read].    Now,  supposing  CampbeU  had  made  at 
demand  to  the  liquidator  for  registration  of  his 
transfer,  would  he  or  his  transferor  on  bis  behalf, 
have  had  the  right  to  compel  the  company  to 
regnster  the  transfer  so  as  to  do  away  with  the 
ri^ts  which  the  company  possessed  as  between 
the  transferor  and  itself?    In  my  judgment  he 
would  not.    The  object  of  the  conditions  as  here 
expressed  is  that,  u  the  transferee  becomes  the 
reg^tered  holder  of  the  debentures,  the  oompany 
is  precluded  as  from  the  date  of  registration  ironn 
setting  up  as  against  the  transferee  any  rights  it 
may  possess  as  against  the  original  holder;  bnfc 
that  does  not  mean  that  the  transferor  is  given- 
the  right  to  insist  on  the  registration  of  the 
transfer  so  as  to  do  away  with  the  rights  and 
equities  of  the  company.    There  may  be  a  form 
of  debentures   which  excludes    the   oomjpany's 
rights  although  registration  of  the  transfer  hae 
not  yet  taken  place ;  but  a  debentmw  in  the  form- 
before  me  is  only  a  protection  to  the  transferee 
when  he  has  been  put  upon  the  register  as  the 
holder,  Mr.  Campbell's  counsel  contoids  that  the 
transferee  is  alr^y  protected,  and  Be  Oay  anA 
Co.  (83  L.  T.  Eep.  309 ;  (1900)  2  Ch.  149)  is  cited 
as  an  authority  in  support  of  that  view ;  but  I  do 
not  think  that  Stirling,  J.  in  that  case  intended 
to  decide  what  is  here  contended  for.    In  that 
case  a  resolution  for  the  voluntary  winding-up  of 
the  oompany  was  passed  on  the  12th  May,  and 
thereupon  the  principal  secured  by  deboatares 
became  payable.    On  the  11th  June  judgment  iu 
a  debenture-holder's  action  was  pronounced.    On 
the  14th  Sept.  Chandler,  a  debentnre-holder,  took 
an  advance  on  mortgage   and  transfer  of  his 
debentnres.    On  the  22nd  Sept.  the  transferee'* 
solicitor  sent  the  transfer  to  the  liqaidator  for 
registration,  and,  as  it  was  thought  that,  having 
regard  to  the  judgment  in  the  aotion,  there  was 
a  difficulty  about  registration,  gave  the  liquidator 
formal  notice  on  the  14th  Oct.  requiring  him  to 
register  the  transfer.    About  that  time  the  liqui- 
dator conceived  tiiat  he  had  a  claim  sgainst  the 
transferor  for  misfeasance,  and   he  accordingly 
took  steps  which   resulted    in   Chandler   being 
ordered  in  March  1891,  on  a  summons    in    the 
^rinding-up,  to  pay  a  sum  of  3001.  to  the  liqui* 
dator.    Substantially  the    transferee   demanded 
registration  when  he   sent    in    the   transfer   on 
the  22nd   Sept.     It   is  noticeable   that    when 
the     transfer   was    sent     in    for    registratiooa 
the    company   was  not  aware  of   any    eqnitioe 
1  between  itself  and   the   transferor.    It  was  in 
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at  Btate  of  facta  that  Stirling,  J.  atud :  "  It 
nas  to  me  that  conditdon  4  '''-—the  same  as  in 
the  preeent  oaae — "  imposes  an  absolute  obliga- 
tion on  the  company  to  register  a  transfer  upon 
^hat  transfer  being  delivered  at  the  registered 
«ffice."  I  do  not  tbink  he  meant  to  say  that  if 
j;he  company  had  then  an  equity  against  the 
transferor,  and  refused  to  register  the  transfer  on 
that  ground,  that  the  transferee  would  have  the 
right  to  say  to  the  company,  "  You  shall  register 
flo  as  to  oust  the  company  s  equity."  So  far  as 
the  report  of  Be  Goy  arid  Co^  (vbi  aup.)  states  the 
case,  the  conditions  of  the  debentures  there  were 
aot  exactly  identical  with  those  in  the  debentures 
before  me.  The  words  "  and  the  receipt  of  the 
registered  holder  for  such  principal  moneys  or 
interest  shall  be  a  good  discharge  to  the  oom- 
toanr  therefor  "  whioE  we  have  here  do  not  appear 
u  the  debentnres  in  £e  Goy  and  Co.  (uhi  gup.). 
The  registered  header  seems  to  be  the  only  person 
contemplated  in  those  words.  I  do  not  tmnk  that 
Stirling,  J.  meant  to  say  that  under  conditions 
finch  as  these  the  company  is  precluded  from 
setting  up  its  equities  against  the  transferor  and 
from  refusing  to  register.  Uoreover,  by  con- 
dition 4  the  company  is  entitled  to  require 
evidence  of  identity  and  title.  That  affords 
ample  room  for  the  company  to  say  that  by 
reason  of  the  company's  equity  the  transferee^ 
title  is  not  clear.  It  seems  to  me  that  the  com- 
t>any  would  still  have  been  entitled  to  enforce  its 
equities  notwithstanding  the  fact  that  Campbell 
had  required  registration ;  but  in  fact  he  never 
did  claim  registration,  and  I  think  the  company 
is  entitled  to  say  that  Bnmand  is  the  registered 
holder,  that  it  nas  an  equity  against  Bnmand, 
bad  that  Campbell  is  in  no  better  position  than 
Bnmand.  In  my  judgment,  therefore,  the  claim 
tof  Campbell  fails  and  that  of  Sband  succeeds,  and 
fihand  is  entitled  to  add  bis  costs  to  his  debt. 

Solicitors  for  the  liquidator,  Paines,  Blyth,  and 
Muxtable. 

,    Solicitors  for  Campbell,  Campbell,  Baird,  and 
Perkins. 
'iioUaitor  for  Shand,  Biehard  F.  Yeo. 

Solicitors  for  other  i>ersons,  G.  F.    Hudton, 
Matthews,  and  Co. 


Tuesday,  Aug.  9, 1904. 
(Before  Jotcb,  J.) 

B«  RiCHABDSOir;  BiCHABDSON  «. 
HlCHABBSON.  (a) 

Settled  Land  Acts — Devise  eondiiional  o»  resu 
denee  and  maintaining  a  home  for  another— 

*  Tenant  for  life — Void  condition — Sale  free  from 
condition— Settled  Land  Act  1882  (45  £4/8  Vict, 
c.  38),  s.  51 ;  •.  58,  sub-s.  (1),  clause  (ii.) 

A  testatrix,  A.  B.,  who  died  in  1902,  by  her  wttt 
devised  and  beqtieathed  her  residuary  real  and 
personal  estate  to  her  neiee,  M.  B.,  upon  condi- 
tion that  she  resided  in  the  testatrix's  house 
"  Brooklyn  "  during  the  lifetime  of  the  testatr^'s 
sister  M.  H.  B.,  and  kept  there  a  home  for 
M.  E.  B.,  free  of  cost  or  charge,  whenever  she 
should  wish  to  use  it ;  and  in  the  event  of  M.  B. 
predeceasing  the  testatrix  or  refusing  to  comply 
with  the  condition,  there  was  a  like  devise  and 
bequest  to  the  testatrix's  niece  M.  C.  B.  upon  the 

(«)  BeporMd  \>j  Stdut  Datst,  Esq.,  Buil(t«r4U-L»w. 


like  condiiian ;  and  in  ike  event  of  both  M.  Bi 
and  M.  C.  B.  predeceasing  the  iastairix  or 
refuting  to  comply  vnth  the  oondition,  there  was 
a  like  devise  to  the  testatrix's  niece  A.H.B. ;  and 
in  the  event  of  aU  three  nieces  predeceasing  the 
testatrix  or  refusing  to  comply  with  the  condi- 
tion, there  teas  a  dettise  and  bequest  of  the. 
residuqtry  real  and  personal  estate  upon  trust 
for  the  sister  M.  E.  .B.  during  her  life,  with 
remainder  over. 

M.  B.  disclaimed,  but  M.  C.  B.  aecepted  the  eon- 
ditioruil  devise  emd  bequest. 

The  tettatrim's  sister  M.  E.  B.  woe  a  lunatic,  not 
to  found,  and  had  been  in  an  atylum  tinoe  1^1. 
She  VKit  fifty-five  years  of  age,  and  it  vtat  not 
likely  the  wotUd  recover  herreaton. 

Eeld,  that  M.  C.  B.  wot,  under  t.  58,  tub-t.  (1), 
daute  {ii.),  of  the  Settled  Land  Act  1882,  a  person 
having  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts ;  that  the  condition  wot  void 
under  sect.  51  of  the  SeUled  Land  Act  1882 ,-  and 
that  accordingly  M.  C.  B.  miaht  teU  the  hotwe 
"  Brooklyn  "free  from  the  condition. 

Obioinatino  summons. 

By  her  will,  dated  the  8th  If  arch  1902,  Miss 
Biccardson,  after  appointing  executors  and  trus- 
tees and  making  various  bequests,  devised  and 
bequeathed  her  residuary  real  and  personal  estate 
unto  her  niece  Mabel  Elizabeth  Richardson,  upon 
condition  that  she  resided  in  the  house  of  the 
testatrix,  Brooklyn,  during  the  lifetime  of  the 
sistw  of  the  testatrix,  Mary  Ellen  Biohardaon, 
and  kept  there  a  home  for  the  sister  of  the  tes- 
tatrix free  of  cost  or  dharge  whenever  she  should 
wish  to  use  it;  and  in  the  event  of  the  niece 
Mabel  Elizabeth  Bichardson  predecesjging  the 
testatrix  or  refusing  to  comply  with  the  con- 
dition, the  testatrix  devised  and  bequeathed  her 
residuary  real  and  personal  estate  unto  her  niece 
Mary  Catherine  Richardson  upon  the  like  con- 
dition, and  in  the  event  of  both  the  nieces  Mabel 
Elizabeth  Richardson  and  Mary  Catherine 
Richardson  predeceasing  the  testatrix  or  refusing 
to  comply  with  the  condition  the  testatrix  de- 
vised and  bequeathed  her  residuary  real  and  per- 
sonal estate  unto  her  niece  Agnes  Hope  Rich- 
ardson upon  the  like  condition ;  and  in  the  event 
of  all  three  nieces  predeceasing  the  testatrix 
or  refusing  to  comply  with  the  condition  the 
testatrix  devised  and  bequeathed  her  residuary 
real  and  personal  estate  unto  her  trustees'  upon 
trust  for  her  sister  Mary  Ellen  Richardson  during 
her  life,  and  after  her  decease  upon  trust  to  sell 
the  same  and  divide  the  proceeds  equally  between 
the  children  of  the  brother  of  the  testatrix,  Cedrge 
Richardson. 

The  testatrix  died  on  the  28th  March  1902. 

Mabel  Elizabeth  Richardson  disclaimed  Hm 
concUtional  devise  and  bequest. 

Maiy  Catherine  Richardson  accepted  the  devise 
and  bequest,  coming  over  from  America  to  fulfil 
the  conditicm. 

The  sister  of  the  testatrix,  Mary  Ellen  Richard, 
son,  was  a  lunatic  not  so  found  by  inquisition, 
and  had  been  in  an  asylum  since  1891.  She  was 
fifty-five  years  of  age,  and  it  was  not  likely  that 
she  would  recover  her  reason. 

Mary  Catherine  Richardson  took  out  the  pre- 
sent summons  for  the  purpose  of  determining 
(1)  whether  the  plaintiff  was  under  the  will  of  the 
tmtatrix  a  person  having  the  powers  of  a  tenant 
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for  lift  tmder  the  Settled  Land  Act*  in  resard  to 
BrooklTH;  (2)  whether  the  plaintiff  ooiud  sell 
Brooklyn  diaoharged  from  the  oonditdon  imposed 
hj  the  wiU ;  >uid  (3)  whether,  in  the  event  of  her 
selling  Brooklyn,  the  plaintiff  would  be  absolately 
entitled  to  the  proceeds  of  sale  discharged  from 
any  obligation  to  protide  a  home  for  the  sister 
of  the  testatrix,  liary  Ellen  Bichardson. 

The  Settled  Land  Act  1882  provides  : 

Saot.  51  (1).  If  in  a  letilemeiit,  will,  asnnaiiM,  or 
other  inatrament,  ezeoated  or  mads  bsfore  or  after, 
or  partly  befon  and  partly  aftsr,  the  oommenoa- 
ment  of  this  Act,  a  ptoTision  ii  inserted  purport- 
ing, or  attempting  by  wsy  of  direotion,  dsolaration, 
or  otberwias  to  forbid  a  tenant  for  life  to  exercise  any 
power  nnder  this  Aot,  or  attempting  or  tending,  or  in- 
tended by  a  Untitation,  gift,  or  diipoaition  over  of 
settled  Und,  or  by  a  limitation,  gift,  or  disposition  of 
other  real  or  any  personal  property,  or  by  the  imposition 
of  any  condition,  or  by  forfeitore  or  in  any  other  manner 
whatever,  to  pn^bit  or  prevent  him  from  ezeroiung, 
or  to  indnoe  him  to  abstsin  from  exeroising,  or  to 
pat  him  in  a  position  inoonsistent  with  his  ezeroiung, 
any  power  nnder  this  Act,  that  provision,  as  far  as  it 
purports,  or  attempts,  or  tends,  or  is  intended  to  have, 
or  wonld  or  might  have,  the  operation  aforesaid,  shall 
be  deemed  to  be  void.  (2)  For  the  pnrpoaes  of  this 
seotion  an  estate  or  interest  limited  to  oontinae  so  long 
as  a  person  abstiins  from  ezsroiaing  any  power  shall  be 
and  take  eSeot  as  an  estate  or  interest  to  oontinne  for 
the  period  for  whioh  it  would  oontinne  if  that  person 
were  to  abstain  from  exsroising  the  power,  discharged 
from  liabili^  to  determination  or  oesser  by  or  as  his 
sxeroisiBg  the  same. 

Scot.  58  (1)  Eaoh  person  as  follows  shall,  when  the 
estate  or  intraest  of  each  of  them  is  in  possession,  have 
the  powers  of  a  tenant  for  life  nnder  this  Aot,  ai  if  eaoh 
of  them  were  a  tenant  for  life  as  defined  in  this  Aot 
— namely,  (U.)  a  tenant  in  fee  simple,  with  an  ezecatory 
limitetimi,  gtft,  or  disposition  over,  on  failore  of  his 
issne  or  in  any  other  event. 

Hughet,  E.G.  and  Hugh  M.  Humphry  for  the 
plaintiff. — The  plaintiff,  beinga tenant  in  fee  simple 
m  poBseaaion  with  an  exeontoij  limitation  over  in 
a  certain  event,  has,  nnder  sect.  58,  sub-sect.  (1), 
olanse  (ii.),  of  the  Settled  Land  Act  1882,  the  powers 
of  a  tenant  for  life  nnder  the  Ac  t.  Accordingly,  the 
condition  as  to  residence  of  the  devisee  and  as  to 
providing  a  home  for  the  testatrix's  sister  is  void 
under  sect.  51  of  the  Act.    See 

Be  Poyst's  Settled  Sitat»$,  53  L.   T.  Bep.  90 ;  30 

Cb.  Div.  161 ; 
Be  Smith ;  Qrote-Smith  v.  Bridge*,  80  L.  T.  Bep. 

218;  (1899)  ICh.  331. 

The  pUuntiff  can  accordingly  sell  Brooklyn  free 
from  the  condition. 

Younger,  E.G.  and  Baden  Fuller  for  the 
respondfents. — ^The  case  of  Be  Paget'a  Setlled 
Ftstaies  (ubi  tup.)  and  Be  Smith;  Oroae- Smith  v. 
Bridget  (ubi  sup.)  were  oases  on  whioh  the  con- 
dition was  imposed  restricting  the  devisee  himself ; 
they  do  not  apply  here,  where  the  condition  is  in 
favonr  of  a  third  person.  The  provision  in  ques- 
tion, though  called  a  oondition,  in  reality  oonr 
stitntea  a  trust  in  favonr  of  the  testatrix's 
sister: 

Be  Kiri ;  Kirk  v.  KirJc,  47  L.  T.  Sep;  36  ;  21  Ch. 
Div.  431 ; 

Wright  v.  WiOcin,  10  W.  B.  403. 

The  intention  of  the  testatrix  was  priniarily  to 
benefit  her  sister;  the  niece  acoepting  the  devise 


took  it  merely  as  a  trustee  for  the  lunatic  an1i|p 
the  Innatic  died.  The  niece  is  not,  therefore,  the 
tenant  for  life  of  Brooklyn  under  the  SetUed 
Land  Acts,  sect.  2,  sub-sect.  5,  of  the  Settled 
Land  Act  1882  providing  that  "  the  person  who 
is  for  the  time  being,  under  a  settlement,  bene- 
ficially entitled  to  possession  of  settled  land  for 
his  life,  is  for  the  purposes  of  this  Act  the  tenant 
for  life  of  that  land,  and  the  tenant  for  life  under 
that  settlement." 

JoTci,  J. — In  this  case,  in  the  events  which 
have  happened,  thwe  is  a  devise  to  the  testatrix's 
niece  Mary  Catherine  Biohardson  upon  oondition 
that  she  resides  in  the  house  known  as  Brooklyn 
during  the  lifetime  of  the  testatrix's  sister  ilLuj 
Ellen  Biohardson  and  provides  there  a  home  free 
of  cost  or  charge  of  any  kind  for  the  said  Mary 
Ellen  Biohardson  whenever  she  shall  choose  to 
avail  herself  of  such  home ;  and  in  the  event  of 
Mai7  Oatherine  Biohardson  not  complying  with 
the  oondition,  then  the  property  is  devised  to 
another  nieoe.  Now,  the  sister  Mary  Ellen 
Bichardson  there  referred  to  was  unfortunately  a 
lunatic,  and  at  the  date  of  the  will  had  been 
confined  as  a  Innatio  for  ton  or  twelve  years,  and 
I  am  informed  that  it  is  in  the  highest  degree 
improbable  that  she  will  ever  recover  her  mental 
faculties.  In  that  state  of  things  it  appears  to 
me  that  this  provision  with  respect  to  residing  by 
the  devisee  at  Brooklyn  and  providing  a  home 
for  Mary  EUen  Bichardson  if  and  whenever  she 
should  recover  and  wish  to  avail  herself  of  such 
home,  is,  in  truth,  a  oondition,  and  not  merely  a 
trust  or  reservation  for  the  benefit  of  this  lunatic, 
as  it  might  have  been  if  the  oondition  had  been 
one  for  the  payment  of  a  sum  of  money  or  an 
annuity,  or  a  condition  permitting  the  lunatic  to 
reside  and  oocupy  a  portion  of  the  property  daring; 
her  life.  It  appears  to  me,  having  regard  to  the 
cases  with  reference  to  residence,  that  the  oon« 
dition  in  this  case  does  not  matorially  differ  from 
the  conditions  in  such  other  cases,  and  is  just  as 
obnoxious  to  the  provisions  of  sect.  51  of  the 
Settled  Land  Aot  1882  as  if  it  had  been  a  pro- 
vision for  residence  merely.  In  that  state  of 
things  I  hold  that  Alary  Catherine  Bichardson  is 
a  tenant  in  fee  simple,  with  an  executory  limita- 
tion over  in  a  certain  event — that  is  to  say,  she 
is  one  of  the  class  of  persons  within  clause  (ii.)  of 
sab-feot.  (1)  of  sect.  58  of  the  Settled  Land  Act 
1882,  having  the  powers  of  a  tenant  for  life,  and 
that  the  condition  in  question  is  void  nnder 
sect.  51  of  the  Aot.  She  is  therefore  entitled 
to  sell  the  property  free  from  any  condition. 

Solicitors :  Oribble,  Oddie,  Sinclair,  and  John- 
son,  for  Couchman,  Chrietophert,  and  Lodder^ 
Henley-in-Arden,  Warwickshire. 
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COURT   OF   APPEAL. 

June  17  and  18, 1904. 
(Before  Yauohan  Williams,  Roueb,  and 
Oozkns-Habdt,  L.JJ.) 
Be  David  Pathk  and  Co.  Liuitbd;  Toitno 
V.  Datid  Paynb  and  Co.  Limited,  (a) 

APFKAI.  FBOM  THB  CHANCBBT  DIVISION. 

Company — Debenture — Borrowing  powers — Ultra 
vires — Funds  lued  for  unauthorised  purposes — 
Duty  of  lender  to  inquire — Knowledge  by 
director  of  lending  company — Imputed  notice. 

Where  a  company  has  a  power  to  borrow  money 
generally  for  the  purposes  of  the  company  a 
lender  is  not  bound  to  inquire  eu  to  the  purpose 
to  which  the  borrowing  company  is  about  to 
apply  the  money,  and  if  the  money  is  applied 
for  unauthorised  purposes  the  validity  of  the 
loan  is  not  affected,  in  the  absence  of  knowledge 
on  the  part  of  the  lender,  by  the  fact  that  it  was 
intended  that  the  money  should  be  misapplied. 

Be  Durham  Gonnty  Permanent  Inveatment  and 

.      Building  Society  ;  Davis's  case  (25  L.  T.  Rep. 

83 ;  L.  Bep.  12  Eq.  516)  overruled  on  this  point. 

A  company  tent  another  company  a  sum  of  money 
secured  by  a  debenture  of  the  borrowing  company. 
The  lending  company  was  induced  to  lend  ike 
money  by  K.,  one  of  its  directors,  who  was 
interested  in  the  borrowing  company  and  in  his 
private  capacity  had  acquired  the  knowledge 
that  the  directors  of  the  borrounna  company 
intended  to  use  Oie  money  borrowed/or  purposes 
outside  the  purposes  authorised  by  their  memo- 
randum arid  articles  of  association,  which,  how- 
ever, gave  the  company  a  general  power  of 
borroufing  for  the  purposes  of  its  business.  K. 
was  the  only  director  of  the  lending  company 
who  knew  how  the  money  woe  to  be  appliea. 

Held,  (hat  the  knowledge  of  K.  ought  not  to  be 
in^puted  to  the  lending  company,  as  there  was  no 
legal  duty  on  the  director  to  impart  his  know- 
ledge, nor  any  duty  on  ,(Ae  lending  company  to 
have  cwquired  the  knowledge,  and  the  debenture 
was  a  valid  security. 

Decision  of  Buckley,  J.  affirmed. 

Summons  taken  oat  by  the  liquidator  in  the 
winding-up  of  David  Favne  and  Co.  Limited, 
asking  for  a  declaration  to  at  a  second  mortsage 
debenture  for  6,2502.  purported  to  have  been 
issued  by  that  company  to  the  Exploring  Land 
and  Minerals  Company  Limited  was  ultra  vires 
and  void,  and  did  not  constitute  a  charge  on  the 
undertaking  or  assets  of  the  former  company. 

David  Payne  and  Co.  was  incorporated  in  1894 
for  the  purpose  of  acquiring  the  business  o(  a 
printers'  and  stationers'  engineer  and  machinist, 
lately  carried  on  by  J.  Payne  at  Otley,  in 
Yorkshire. 

The  objects  ot  the  company,  as  stated  in  the 
m^norandum  of  association,  included  the  fol- 
lowing : — 

To  borrow  and  laim  money  for  the  purposes  of  the 
company's  basiness  in  tnoh  manner  as  the  company 
shall  think  fit,  and  in  purtionlaT  by  tbe  inns  of  dtben- 
tuies    or    debentore    itock,   perpetual    or    otherwiee, 

(a)  Beported  by  W.  0.  Biss,  Esq.,  BarrlsterMU-Law. 
Vol.  XCI.,  2362, 


obarfed  npon  all  or  any  of  the  oompsny'g  property  (both 
present  and  fntnre),  indndingr  its  nncalled  capital. 

Clause  114  of  the  articles  of  association  defined 
the  powers  of  the  directors,  and  empowered  them 
(amongst  other  things)  to 

(D)  Borrow  or  raise,  or  secure  any  same  or  som  of 
money  on  the  seonrity  of  the  property  of  the  company, 
(inolndiog  nncalled  capital,  if  any),  or  any  part  therec^, 
either  by  way  of  mortgage  with  or  without  power  of 
sale,  or  of  debentures  or  debenture  stook  or  other 
seonrity,  or  without  lecnrity  and  npon  snoh  terms  as  to 
payment,  interest,  or  redemption,  or  otherwise  as  they 
may  think  fit,  and  out  of  the  ascets  of  the  company 
redeem  and  pay  snoh  seonrities  and  loans.     .     .     . 


On  the  18th  Feb.  1902  the  sum  of  6000L  ' 
lent  by  the  Exploring  Land  and  Minerals  Com- 
pany to  David  Payne  and  Co.,  and  for  that  sum 
they  receiTed  the  debenture  in  question,  the  extra 
250(.  being  the  price  paid  for  the  accommodation. 

It  was  alleged  that  the  money  was  not  really 
borrowed  for  the  purposes  of  David  Payne  ana 
Co.,  and  had  not  Men  received  by  that  company; 
and  that  notice  must  be  imputed  to  the  Exploring 
Land  and  Minerals  Company  when  they  advanced 
the  money  that  it  was  to  ue  used  for  purposes 
other  than  those  authorised  bv  the  memorandum 
and  articles  of  association  of  David  Payne  and 
Co.,  as  a  Mr.  Kolckmann,  who  was  one  of  the 
directors  of  the  Exploring  Land  and  Minerals 
Company,  was  aware  of  the  use  to  which  the 
money  was  to  be  put. 

It  appeared  from  the  evidence,  which  mainly 
consisted  of  the  affidavit  of  a  Mr.  Johnston,  an 
American  engineer,  who  had  since  died,  and  who 
had  assumed  the  control  of  David  Payne  and  Co. 
Limited,  that  a  considerable  portion  of  the  money 
was  used  for  the  purpose  of  financing  three  com- 
panies called  the  Johnstonia  Engraving  Com- 
pany, the  Johnston  Die  Press  Company,  and  the 
Johnston  Foreign  Patents  Company.  Johnston 
also  controlled  these  companies,  and  Kolckmann 
was  interested  in  them. 

The  loan  by  the  Exploring  Land  and  Minerals 
Company  was  suggested  to  Mr.  Bourke,  tbe 
chairman  of  that  company,  by  Kolckmann,  who 
was  quite  aware  of  the  purposes  for  which  it  was 
intended  to  use  the  money.    Kolckmann  was  not 

§  resent  at  the  meeting  of  the  directors  of  the 
ixploring  Land  and  Minerals  Company  at  which 
the  loan  was  authorised,  but  he  signed  the  cheque 
for  the  amount,  which  was  made  payable  to  the 
solicitors  of  David  Payne  and  Co.,  and  he  was 
present  at  a  subsequent  board  meeting  when  the 
loan  was  ratified.  There  was  no  evidence  that 
any  director  of  the  Exploring  Land  and  Minerals 
Company,  except  Kolckmann,  had  any  know- 
ledge that  the  money  was  to  be  applied  to  the 
purposes  for  which  it  was  actually  used. 

The  summons  was  heard  on  the  5th  Feb.  1904, 
and  the  following  judgment  was  delivered : — 

BircKLBT,  J.  stated  the  facts  and  continued: 
Under  these  circumstances  am  I  to  say  that  the 
Exploring  Land  and  Minerals  Companv  had 
notice  of  what  Kolckmann  knew  P  I  think  not. 
I  understand  the  law  to  be  this — that  if  a  com- 
munication be  made  to  an  agent  of  a  coporation 
which  it  wtJ^ld  be  his  duty  to  hand  on  to  his 
principals,  who  in  this  case,  of  course,  were  the 
board  of  which  Kolckmann  #as  but  one  member, 
and  if  that  person  has  an  interest  which  would 
lead  him  not  to  disclose  to  his  principals  the 
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information  which  he  has  thus  obtained,  and  in 
point  of  fact  he  does  not  communicate  it,  yon  are 
not  to  impnte  to  his  principals  knowledge  by 
reason  of  the  fact  that  their  agent  knew  some- 
thing which  it  was  not  bis  interest  to  disclose, 
and  which  he  did  not  disclose.  I  think,  therefore, 
I  ought  not  to  impnte  to  the  Exploring  Land  and 
Minerals  Company  the  knowledge  which  Kolck- 
mann  had.  That  leaves  only  this  matter  to  be 
considered.  Supposing  an  act,  which  is  ultra 
vire$  the  borrowing  corporation  altogether,  was 
done,  it  may  be  immaterisl  whether  the  other  party 
to  that  act  had  knowledge  or  had  not  knowledge 
that  the  corporation  could  not  do  it,  and 
in  that  Btat«  of  things  the  investigation 
of  knowledge  which  I  have  made  would  become 
irrelevant.  Now  was  the  borrowing  by  David 
Payne  and  Co.  for  the  purposes  of  paying  20002. 
to  Johnston  and  40002.  to  the  Johnston  companies 
ultra  vires,  so  that,  notwithstanding  the  absence 
of  knowledge,  the  thing  which  they  in  fact  sealed 
does  not  bind  them?  That  arises  npona  claase 
in  the  memorandum  of  association  and  one  of  the 
.articles.  The  clause  in  the  memorandum  is  a 
power  to  borrow  and  raise  money  for  the  purposes 
of  the  company's  business,  and  art.  114  (D)  gives 
power  to  the  directors  to  borrow  or  raise  or 
secure  any  sum  or  sums  of  money  on  the  security 
of  the  property  of  the  company  by  the  issue  of 
debentures  and  so  on.  What  is  the  dSect  of 
clauses  of  that  kind  ?  Snppose  under  a  memo- 
randum snoh  as  this  a  board,  after  passing  proper 
resolntions,  go  to  their  bankers,  or  to  anyl^y  else, 
and  say,  "  Lend  us  10,0002."  Is  it  the  duty  of 
the  lending  company  then  to  say,  "  I  look  at  your 
memorandum  " — which  certainly  they  are  bound 
to  look  at — "  and  I  find  that  you  can  only  raise 
money  for  the  purposes  of  your  business;  I 
cannot  safely  lend  to  you  nntil  von  show  me  you 
are  borrowing  for  the  purpose  of  your  business  ?" 
In  other  words,  is  it  a  condition  attached  to  the 
exercise  of  the  power  that  the  money  ahould  be 
borrowed  for  the  purposes  of  the  business,  or  is 
that  a  matter  to  be  determined  as  between  the 
shareholders  and  the  directors  ?  In  my  view,  the 
introduction  into  any  memorandum  of  association 
of  a  power  to  borrow,  speaking  generally,  is 
unnecessary.  Every  trading  company  has 
power  to  borrow  for  the  purposes  of  its  business, 
and  the  introduction  of  this  clause  is  only  to 
express  in  words  what  would  otherwise  be  the  law. 
A  limitation  to  borrowing  for  the  purposes  of  the 
company's  business  is  necessary,  of  course.  A 
corporation  cannot  do  any  thing  except  for  the 
purposes  of  its  business,  borrowing  or  anything 
else;  everything  else  is  beyond  its  power, 
and  is  u22ra  vires.  So  that  the  words  "for 
the  purposes  of  the  company's  business " 
are  a  mere  expression  of  that  which  would 
be  involved  if  there  were  no  such  words. 
If  you  find  a  power  to  borrow  which  is  to  arise 
only  on  the  happening  of  a  particular  event,  then 
I  think  it  would  lie  upon  the  lender  to  say,  "  I 
cannot  lend  to  yon  until  yon  can  satisfy  me  the 
conditions  have  been  complied  with  " ;  bat  where 
the  power  is  merely  a  general  power  to  borrow, 
limited  only,  as  it  must  be,  for  the  purposes  of 
the  company's  bnsiness,  I  think  the  matter  is  to 
be  treated  in  this  way,  that  the  lender  cannot 
investigate  what  the  borrower  is  going  to  do  with 
toe  money ;  he  cannot  look  into  the  affairs  of  the 
company  and  say,  "  Your  purposes  do  not  require 


it  now ;  this  borrowing  is  nnnecessaiT ;  yon  mnst 
show  me  exactly  why  you  want  it,'  and  so  on. 
That  is  all  matter  lying  between  the  shareholders 
and  the  directors.  If  this  borrowing  was  made,  as  it 
appears  to  me  at  present  it  was  made,  for  a 
purpose  illegitimate  so  far  as  the  borrowing  com- 
pany was  concerned,  that  may  very  well  be  a 
matter  on  which  rights  may  arise  as  between  the 
shareholders  and  directors  of  that  company.  It 
may  have  been  a  wrongful  act  on  the  part  of  the 
directors,  but  I  do  not  think  that  a  person  who 
lends  to  the  company  is  by  any  words  such  as 
these  required  to  investigate  whether  the 
money  borrowed  is  borrowed  for  a  proper 
purpose  or  an  improper  purpose.  The  transaction 
ought,  I  think,  to  be  regarded  in  this  way.  The 
borrowing  being  over,  and  the  money  passing 
properly  to  the  company,  the  subsequent  appli- 
cation of  the  money  is  a  matter  in  which  the 
directors  may  have  acted  wrongly ;  but  that  does 
not  affect  the  principal  act,  which  is  the  borrow- 
ing of  the  money.  On  general  principles,  I  may 
point  ont,  it  would  be  perfectly  impossible  to 
work  such  a  clause  as  this  in  any  other  way.  A 
corporation,  every  time  it  wants  to  borrow,  can- 
not be  called  upon  by  the  lender  to  expose  all  its 
affairs,  so  that  the  lender  can  say,  "  Before  I 
lend  you  anything  I  mnst  investigate  how  yon 
carry  on  your  business,  and  I  must  know  why 
you  want  the  money,  and  how  you  apply  it,  and 
when  you  do  have  it  I  must  see  you  apply  it  in  the 
right  way."  It  is  perfectly  impossible  to  work 
out  such  a  principle.  I  think  here  the  power  to 
borrow  was  a  power  resting  in  the  directors.  It 
did  not  lie  on  the  Exploring  Land  and  Minerals 
Company  to  say,  ''We  cannot  lend  anything  to 
you  until  you  say  exactly  what  you  are  going  to 
do  with  it  when  you  have  got  it."  For  these  reasons 
it  seems  to  me  the  Exploring  Land  and  Minerals 
Company,  who  have  paid  this  money  and  taken 
this  debenture  without  notice  that  the  money  was 
going  to  be  applied  as  it  was,  are  not  affected 
by  anything  arising  in  regard  to  that.  I  therefore 
think  that  the  debenture  is  a  valid  charge. 

The  liquidator  appealed. 

Bucknia»ter,  K.C.  and  E.  N.  Nepean  for  the 
liquidator. — The  company  had  no  power  to  issne 
debentures  for  the  purpose  of  financing  other 
companies,  and  the  debenture  was  not  issued  to 
raise  money  for  the  purposes  of  the  company.  It 
is,  therefore,  invalid,  although  the  lending  com- 
pany had  no  notice  of  the  purposes  to  which  the 
money  was  to  be  applied.  If  a  company  has 
power  to  issne  debentures  to  secure  the  repay- 
ment of  money  advanced  to  it,  the  fact  that  the 
directors  intend  to  apply  the  money  otherwise 
than  for  the  purposes  of  the  company  renders  the 
debenture  invalid.  The  lending  company  was 
bound  to  ascertain  that  the  borrowing  was 
authorised,  and  that  that  company  was  not  exceed- 
ing its  powers : 

Re  Durham  County  P<rmanent   Jnv«$tment    and 

Building  Society  ;  Davit't  oaee,  25  L.  T.   Bap. 

83 ;  L.  Bep.  12  Eq.  516 ; 
Chapleo  V.  Brurumiek  Permanent  Building  Socitty, 

44  L.  T.  Bep.  449  ;  6  Q.  B.  Div.  696. 

It  is,  therefore,  unnecessary  to  prove  that  the 
lending  company  had  notice  of  the  improper  pur- 
pose to  which  the  money  was  to  be  put.  But  if 
notice  is  necessary,  notice  will  be  imputed  to  them 
in  consequence  of  the  knowledge  of  Kolckmann, 
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he  being  one  of  the  directors  of  the  lending  com- 
pany: 

ISahony  t.  Eaet  Holyford  Mining  Company,  33 

L.  T.  Eep.  383 ;  L.  Hep.  7  £.  &  I.  App.  809, 

899; 
Lt  Neve  t.  Le  Keve,  1  Amb.  436 ;  2  Wh.  &  Tn. 

L.C.,7tli  edit,  175; 
Bradley  v.  Richee,  38  L.  T.  Bsp.  810 ;   9  Ch.  Dir. 

189; 
KettleweU  r.  Walton,  46  L.  T.  Beo.  83 ;  21  Ch.  Dir. 

685;   on  app.  51  L.  T.  Bap.  135;  26  Cb.  Dir. 

601. 

[Vatiqhan  Williams,  L.J.  referred  to  Be  Mar. 
seiUet  Extension  Bailway  Company  (25  L.  T.  Bep. 
858 ;  L.  Bep.  7  Ch.  App.  161.]  Toat  case  was 
considered  in  Be  Hampihire  Land  Company  (75 
L.  T.  Bep.  181 ;  (1896)  2  Gh.  743),  and  both  cases 
are  different  from  this  case. 

Upjohn,  K.G.  and  A.  H.  Jesiel,  for  the  respon- 
dents, were  not  called  on. 

Tatjohan  Williams,  L. J. — ^I  think  that  the 
decision  of  Backley,  J.  in  this  case  was  quite 
right,  and  that  this  appeal  must  be  dismissed.  It 
was  contended  that  this  transaction  was  ultra 
vires  altogether — ^that  it  was  jast  as  it  this  trans- 
action was  a  lending  to  a  company  with  a  limited 
borrowing  power  in  excess  of  the  amount 
anthorised  by  the  power ;  bnt  that  first  attack  on 
the  judgment  of  Buckley,  J.  was  necessarily 
abandoned,  because  in  the  face  of  Be  Marseilles 
Extension  Bailway  Company  (ubi  sup.)  it  was 
impossible  to  maintain  that  proposition.  The 
whole  inquiry  which  was  there  entered  into 
by  the  court  as  to  the  knowledge  of  the 
lending  company  would  hare  been  absolutely 
immaterial  if  this  transaction  was  ultra  vires 
in  such  a  sense  that  nothing  could  make 
it  right.  That  disposes  of  that  contention. 
Then,  assuming  it  is  necessai'y  to  prove  the 
knowledge  of  the  lending  company  here  that  the 
money  was  going  to  be  applied  to  an  improper 
purpose,  how  is  it  sought  to  prore  that  ?  It  is 
attempted  to  prove  it  by  saying  that  Kolckmann 
knew  it,  that  Kolckmann  was  a  director  of  the 
lending  company,  and  that  he  was  acting  in  this 
matter,  and  that,  as  he  knew  it,  it  must  be  taken 
that  the  company  knew  it.  Attention  is  called 
to  the  fact  that  at  the  moment  that  Kolckmann 
became  aware,  if  he  ever  did  become  aware,  that 
the  money  was  intended  to  be  applied  for  pur- 
poses outside  the  memorandum  of  association, 
Kolckmann  was  in  fact,  though  a  director  of  the 
lending  company,  yet  not  purporting  to  act  as 
such  director.  But  then  it  is  said,  "  True ;  bat  it 
is  not  necessary  that  the  agent  should  have 
acquired  the  knowledge  at  the  time  when  he  is 
acting  as  agent.  It  is  sufficient  if  he  afterwards 
aote  as  agent  in  respect  of  the  matter  as  to  which 
he  has  acquired  the  Knowledge.  It  then  becomes 
his  duty  to  communicate  to  the  comp<«ny  for 
which  he  is  then  acting  the  knowledge  which  he 
has  previously  acquired  " ;  and  Bradley  r.  Biches 
(ubi  sup.)  and  Kettlewell  v.  Watson  [ubi  sup.)  were 
cited  in  favour  of  that  proposition.  I  entirely 
agree ;  but  those  cases  hare  no  application  at  all 
to  the  present  case,  because  in  my  opinion,  at  the 
moment  when  Kolckmann  began  acting  on  behalf 
of  the  company,  the  transaction  was  of  such  a 
nature  that  there  was  no  obligation  on  the  part  of 
the  lending  company  to  inquire  to  what  {Jurposes 
the  borrowed  money  was  going  to  be  applied,  and 


there  was  no  obligation  upon  Kolckmann  to  receive 
or  disclose  any  such  information.  I  believe  I 
correctly  stated  the  result  of  Be  Marseilles  Exten- 
sion Bailway  Company  {ubi  sup.),  in  Be  Hampshire 
Land  Company  when  I  said :  "  It  seems  to  me 
that,  broadly,  the  Lords  Justices  do  draw  the 
line  thus,  that  the  knowledge  which  has  been 
acquired  by  the  officer  of  one  company  will  not  be 
imputed  to  the  other  company  unless  the 
common  officer  had  some  duty  imposed  upon  him 
to  communicate  that  knowledge  to  the  otlier 
company,  and  had  some  duty  imposed  on  him 
by  the  company  which  is  alleged  to  be  affected 
hy_  the  notice  to  receive  the  notioe."  To  my 
mind,  the  proper  inference  in  this  case  is 
that  there  was  no  duty  on  the  part  of  Kolckmann 
to  receive  any  information  on  account  of  his  com- 
pany as  to  how  this  money  was  going  to  be 
applied.  It  was  not  the  duty  of  his  company  to 
make  any  inquiry  on  that  subject,  nor  was  it  the 
duty  of  the  directors  of  the  company  to  receive 
any  information.  That  is  the  inference  which  I 
draw  here  from  the  facte.  Kolckmann  at  some 
meeting,  when  he  was  acting  in  his  own  interest 
entirely  and  not  as  director,  discussed  with  some 
people  how  some  money  could  be  raised,  and  ii 
was  then  saggested  that  an  application  should  be 
made  to  tka  Bxploring  Land  and  Minerals  Com- 
pany to  leR  this  money  upon  the  seonrity  of  a. 
debenture  of  David  Payne  and  Co.  The  appli- 
cation was  made ;  the  matter  was  introduced  to- 
the  lending  company  through  the  medinm  of 
Kolckmann.  Under  these  circumstances  the 
money  was  lent  on  the  authority  of  Mr.  Bourke,. 
the  chairman,  and  Kolckmann  actually  signed 
the  cheque,  and  these  twoT  acted  in  this  matter- 
without  any  direct  authority  of  the  company. 
Therefore  they  acted  in  an  unauthorised  manner. 
But  then  a  fortnight  later  the  matter  is  brought 
to  the  attention  of  the  board,  and  the  lending  of 
the  money  is  ratified.  In  my  opinion  it  would  be 
altogether  wrong  to  impute  to  the  Exploring 
Land  and  Minerals  Company  the  knowledete 
which  came  to  Kolckmann  at  the  time  when  the- 
meeting  to  which  I  have  referred  took  place.  -To 
my  mind  there  is  no  evidence  here  to  show  that 
Kolckmann  ever  professed  to  act  on  behalf  of  the 
company  until  he  drew  this  cheque  which  was  to 
be  exchanged  for  the  debenture.  It  is  said  that 
the  board  ratified  Kolckmann's  negotiation.  I 
think  they  only  ratified  it  so  far  as  ne  was  .pro- 
fessing to  act  on  behalf  of  the  company.  Under 
these  circumstances  I  see  no  ground  on  the  facts 
for  imputing  Kolckmann's  knowledge  to  the 
company.  I  therefore  think  that  this  debenture 
is  a  good  security  in  the  hands  of  the  lending 
company.  I  wish  to  make  one  observation  about 
Davis's  case  (ubi  sup.).  The  report  is  not  very 
precise ;  but  if  that  case  is  really  an  authority  for 
the  proposition  that  the  application  of  money 
borrowed  within  the  borrowing  powers  of  the 
company  for  purposes  not  authorised  by  the 
memorandum  makes  the  transaction  invalid,  and 
the  security  given  to  the  lender  a  nullity  merely 
because  there  was  an  intention  on  the  ptuit  of  the 
borrowing  company  to  apply  the  money  for  an 
improper  purpose,  although  the  lending  com- 
pany might  have  had  no  knowledge  whatever 
that  the  money  was  to  be  applied  for  that 
improper  purpose,  I  think  that  Davis's  oase  is 
wrong,  and  cannot  be  reconciled  with  subsequent 
authorities. 
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BOHBR,  li.J. — I  have  come  to  tbe  same  con- 
cluuon.  In  the  first  place,  where  700  have  a 
limited  company  with  a  memorandam  of 
association  authorising  the  company  to  embark 
on  a  series  of  transactions,  if  among  those 
purposes  you  find  a  power  to  borrow  generally 
for  the  purposes  of  the  company,  I  take  it  to  M 
clear  beyond  controversy  at  the  present  day  that 
when  money  is  being  borrowed  within  the  limits 
of  the  power  of  borrowing  as  to  amonnt,  the 
person  who  lends  the  money  is  not  bound  to 
inquire  to  what  purpose  the  borrowing  company 
is  about  to  apply  the  money  so  borrowed ;  and  so 
far  as  Davit's  case  (uii  tup.)  is  an  authority  to 
the  contrary,  I  cannot  agree  with  it.  The  only 
other  question  is  as  to  imputed  notice.  I  take  it 
that  there  was  a  transaction  between  the  Explor- 
ing Land  and  Minerals  Gompany  and  David 
Payne  and  Go.  of  this  kind.  The  first  company 
lent  60002,  secured  by  a  debenture  of  the  second 
oompany.  Now  that  transaction  was  intra  virei 
the  second  company.  But  there  was  some 
'evidence  to  show  that  it  was  intended  by  some 
of  the  directors  of  the  second  company  to  apply 
the  money  for  purposes  not  authorised  and 
altogether  improper  qrtd  the  second  company. 
Now  one  director  of  tbe  first  company  knew  how 
that  money  was  going  to  be  applied.  He  acquired 
that  knowledge  through  some  conversation  which 
he  had  with  some  people  in  his  private  capacity 
before  that  transaction  was  carried  out  by  the 
lending  company.  The  question  is  whether, 
inasmuch  as  that  director  took  part  on  behalf  of 
his  company  in  authorising  the  lending  of  the 
money  and  the  acquisition  of  the  debenture  and 
assisted  in  carrying  Out  that  transaction,  the 
knowledge  of  that  director  so  acquired  is  to  be 
considered  the  knowledge  of  the  lending  company. 
Is  that  knowledge  as  a  matter  of  law  to  be 
imputed  to  the  lending  company  f  In  my  opinion 
DO  snch  notice  can  be  imputed  to  law.  I  take  it 
that  in  such  a  transaction  the  lending  company 
was  not  bound  to  inquire  as  to  the  application  of 
the  money  at  all  by  the  borrowing  company. 
That  being  so,  it  appears  to  me  that  knowledge 
independently  acquired  by  a  director  in  his 
personal  capacity  in  respect  to  a  matter  which 
was  irrelevant  so  far  as  concerned  the  lending 
company  is  knowledge  which  cannot  be  imputed 
to  tbe  company,  for  it  was  knowledge  of  some- 
thing which  r(»jly  did  not  concern  the  lending 
company  as  a  matter  of  law.  Therefore,  you 
cannot  imply  a  duty  on  the  part  of  the  director 
to  have  told  these  facts  to  the  lending  company, 
or  a  duty  on  the  part  of  tbe  lending  company  to 
have  inquired  into  that  question.  The  lending 
company  not  having  any  reason  to  know  how  the 
money  was  to  be  applied  apart  from  the  know- 
ledge of  the  director,  it  would  have  been  wholly 
improper  for  the  agent  of  that  company  to  have 
inquired  into  the  question  of  the  application  of 
the  money.  That  being  so.  there  was  no  legal 
duty  on  the  director  to  impart  his  knowledge,  nor 
any  dnty  on  the  part  of  the  company  to  have 
acquired  the  knowledge.  Apart  from  the  know- 
ledge of  the  director,  no  knowledge  in  fact  was 
proved  against  the  lending  company.  I  therefore 
think  that  the  appeal  fails. 

Gozens-Hardt,  L.J.  —  I  am  of  the  same 
opinion.  There  is  one  point,  as  to  whether  a 
person  lending  money  to  a  company  is  in  danger 
of  losing  his  security  if  the  company  intended  to 


devote  the  money  to  improper  purposes,  as  to 
which  I  should  like  to  add  a  few  words.  I  do  not 
think  the  point  can  be  put  better  than  it  has  been 
by  Buckley,  J.  He  says:  "Where  the  power  ir 
merely  a  general  power  to  borrow,  limited  only, 
as  it  must  be,  for  the  purposes  of  tbe  company's 
business,  I  tltink  the  matter  is  to  be  treated  in 
this  way,  that  the  lender  cannot  investigate  what 
the  borrower  is  going  to  do  with  the  money ;  he 
cannot  look  into  the  affairs  of  the  company  and 
say, 'Tour  purposes  do  not  require  it  now;  this 
borrowing  is  unnecessary;  you  must  show  me 
exactly  why  yon  want  it.'"  That  statement  of 
the  law  being  entirely  consistent  with  recent 
authorities,  it  seems  to  me  to  follow  that  DavU't 
caee  {ubi  tup.)  cannot  be  relied  on  as  laying 
down  anv  principle  of  law  upon  which  we  ought 
to  act.  There  may  have  been  some  circumstances 
which  would  justify  the  decision  not  to  be  found 
in  the  report,  but  otherwise  I  am  of  opinion  that 
that  decision  is  wrong.  As  to  imputed  notice, 
the  ground  has  been  so  completely  covered  by 
Bomer,  L.J.  and  by  Be  Marteiuei  Extention 
Bailway  Conipany  {ubi  tup.),  and  B»  Bampthire 
Land  Company  {ubi  rup.),  that  I  do  not  think 
that  I  should  be  doing  any  useful  service  by 
adding  anything.  I  will  only  say  that  if  I  took  a 
different  view  of  the  law  I  should  hesitate  to 
place  complete  reliance  on  Mr.  Johnston's  evi- 
dence. 

Solicitors:  BlundeU,  Gordon,  and  Co.,  agents 
for  Gordon,  Hunter,  and  Miicmatter,  Bradford ; 
Willis  and  WUlit. 


Thursday,  June  30. 1901. 

(Before  Tauohan  Williaks,  Boher,  and 
Gozens-Hardt,  L.JJ.) 

Be  Farnhah'b   Trusts;    Law    Union    and 
Grown  Insurance  Oompant  v.  Hartofp.  (a) 

APPEAL  FROM  THE  CHANCERT  DIVISION. 

Settled  lands — Work  required  by  local  authority 
■^Sanitary  workt — Cost — Tenant  for  life  and 
remainderman — Capital  or  income — Permanent 
improvements. 

A  nolioe  under  the  Publie  Health  {London)  Act 
1891  was  terved  on  the  trustees  of  settled  pro- 
perty, requiring  them  as  the  owners  to  do  certain 
sanitary  work  on  the  premises.  The  plaintiffs, 
who  were  assignees  of  the  life  interest  of  the 
equitable  tenant  for  life,  agreed  with  the  trustees 
that  they  would  do  the  work  without  prejudice  to 
the  question  by  whom  the  expenses  should  vUi- 
mately  be  borne,  and  they  duly  carried  out  the 
work. 

Held,  that  under  the  circumstances  the  plaintiffs 
were  entitled  to  be  subrogated  to  the  rights  of 
the  trustees,  and  to  have  a  charge  upon  the 
corpus  for  the  amount  expended  upon  tueh  of 
the  works  at  were  permanent  improvements. 

Decision  of  Kekewich,  J.  reversed. 

Semble,  that  in  cases  of  this  description,  in  deter- 
mining as  between  tenant  for  life  and  remain- 
derman how  the  costs  of  the  repairs  ought  to  be 
borne,  the  cour{  is  not  bound  by  any  hard  and 
fast  rule,  but  has  a  ditcretio'^,  and  has  juritdie- 
tion  to  iiiquire  as  to  the  natttre  of  the  repairs, 
and  generally  into  the  eireumitanees  of  the  ease. 

(a)  Beponad  bf  W,  0.  Bus,  Eiq.,  Burlawr-M-Ltir. 
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Undkb  the  tmsts  of  a  settlement,  dated  the  6th 
!Nov.  1882,  William  Famham  was  tenant  for  life 
«f  the  trust  funds,  and  had  assigned  that  life 
interest  to  the  plaintiff  companj. 

The  funds  had  been  invested,  under  the 
fwwer  in  the  settlement,  in  two  freehold  houses 
«n  the  City  of  London. 

This  was  a  snmmoas  taken  out  bj  the 
assignees,  asking  that  the  sum  of  255Z.  19(.  lOd., 
«xpended  by  them  in  carrying  out  certain  sanitary 
works  on  the  premises,  subject  to  the  trusts  of  the 
settlement,  pursuant  to  a  notice  under  the  Public 
Health  (London)  Act  1891  (54  and  55  Vict.  c.  76), 
might  be  paid  by  the  trustees  of  the  settlement 
out  of  the  capital  moneys  in  their  hands,  subject 
to  the  trusts  of  the  settlement. 

The  summons  was  intituled  "  In  the  matter  of 
the  Settled  Land  Acts  1882  to  1890,"  as  an 
additional  title. 

The  defendants  to  the  summons  were  the 
trustees  of  tbe  settlement  and  certain  infants 
who  were  beneficially  entitled  in  remainder. 

The  notice  was  addressed  to  "the  owner  or 
occupier"  of  the  premises,  and  was  served  on 
the  trustees,  who  were  in  possession  of  the 
property  in  November  1902,  and  referred  to  the 
repair  of  some  defective  drains.  At  that  time 
the  trustees  bad  no  capital  money  in  their  hands. 
After  some  correspondence  between  the  plaintiffs 
and  the  trustees,  the  plaintiSii  agreed  to  do  the 
work  without  prejudice  to  the  question  by  whom 
the  expenses  ought  ultimately  to  be  borne.  The 
work  comprised  the  relaying  of  a  portion  of  the 
drains  of  the  premises,  and  the  pliuntiffs  spent 
255L  19*.  lOd. 

The  plaintiffs  contended  that  the  works  were 
in  the  nature  of  permanent  improvements  and 
not  ordinary  repairs. 

Kekewicb,  J.  (116  L.  T.  455)  made  no  order  on 
the  summons  except  that  the  trustees  should  out 
of  the  rents  of  the  hereditaments  coming  to  their 
hands  during  the  life  of  the  tenant  for  life  retain 
their  costs  and  pay  the  costs  of  the  guardian  ad 
titem  of  the  infant  defendants ;  the  order  to  be 
without  prejudice  to  any  future  application  by 
the  plaintiffs,  when  the  trustees  had  any  capital 
moneys  in  their  hands,  to  be  allowed  these 
«xpen8es  oat  of  the  capital  moneys  as  expenses  of 
improvements  within  the  meaning  of  the  Settled 
Land  Acts. 

The  plaintiffs  appealed  and  asked  for  a  declara- 
tion that  the  liability  to  pay  the  2552.  19a.  lOd. 
ought  to  be  borne  by  the  capital  and  not 
the  income  of  the  settled  property,  and  that  that 
sum  and  the  costs  of  all  parties  might  be  raised 
by  a  charge  on  the  settled  property. 

BadeocJe,  K.G.  and  E.  8.  Ford  for  the 
appellants. — The  trustees  are  the  owners  of  the 
property  within  the  Public  Health  (London)  Act 
1891,  and  are  liable  for  these  repairs,  therefore 
the  appellants  having  paid  them  at  their  request 
are  entitled  to  be  indemnified : 

Re  Lever ;  Cordwell  v.  Lever,  75  L.  T.  Esp.  383  ; 
(1897)  1  Ch.  32. 

Kekewich,  J.  considered  that  that  case  did  not 
apply  here,  as  it  was  discussed  on  the  principle  of 
indemnity  to  the  trustees  ;  but  the  appellants  are 
entitled  to  be  subrogated  to  the  rights  of  the  trus- 
tees. [Cozbns-Habdy,  L.J. — That  case  appears 
to  be  inconsistent  with  Be  Covland'e  Settle- 
ment; Johns  V.  Garden  (82  L.  T.  Rep.  194;  (1900) 


1  Oh.  326).  J  The  point  was  not  argued  there ;  the 
tenant  for  life  was  only  entitled  to  a  smalj  im- 
proved ground  rent.  Beside,  that  case  is  incon- 
sistent with  Be  Thomas  ;  Weatlierall  v.  Thomat 
( 1900)  1  Ch.  319).  [Oozkns-Haedt,  L  J.  referred 
to  Be  Tucker's  Settled  Estates  (72  L.  T.  Bep.  619; 
(1895)  2  Ch.  468).]  That  was  a  case  under  the 
Settled  Land  Acts.  The  appellants  here  applyalso 
under  the  general  jurisdiction  of  the  court.  Their 
claim  is  in  the  nature  of  salvage.  If  they  had 
not  done  the  work  the  local  authority  could,  under 
sub-sect.  9  of  sect.  5  of  the  Act  of  1891,  have 
entered  and  done  it  themselves,  and  that  would 
probably  have  been  more  expensive.  These 
expenses  should  be  charged  on  capital : 

£4  De  Teissier,  68  L.  T.  Bep.  275 ;  (1893)   1   Ch. 

153, 161 i 
Re  WillU,  85  L.  T,  Bep.  436  ;  (1902),  1  Ch.  IS  ; 
Re  Barney ;  Harrison   v.  Barney,  71  L.  T.  Bep. 

180;  (1894)  3Ch.562; 
Re  Eotchkysi  Freke  v.  Calwuidy,  55  t.  T.  Bep. 

110;  32  Cb.  Div.  408  : 
Re  Frenum ;  Dimond  v.  Neuifnim,  77  L.  T.  Bep.  460 ; 

(1898)  1  Ch.  28  ; 
Potoys  V.  Blagrave,  Kay  495. 

The  works  era  permanent  improvements,  and  the 
tenant  for  life  ought  not  to  pay  it.  If  this  is 
charged  on  the  corpus,  the  tenant  for  life  will  not 
be  relieved  entirely,  his  income  will  not  be  so 
large.  Under  this  Act  the  whole  expense  is  a 
charge  against  the  owner,  and  no  distinction  is 
made  as  to  what  are  improvements  and  what  are 
not.    They  also  referred  to 

Pablio  Health  (London)  Act  1891,  si.  4,  11,  121 
141. 

P.  Ogden  Lawrence,  K.C.  and  Church  for  the 
remaindermen. — The  summons  is  taken  out  under 
the  Settled  Land  Acts,  but  the  notice  of  appeal 
is  different,  and  asks  for  a  charge  on  the  pro- 
perty. A  tenant  for  life  is  in  quite  a  different 
position  to  trustees.  Tbe  payment  of  this  money 
was  a  voluntary  act  on  the  part  of  the  tenant  tor 
life.  In  Be  Hotehkys  (ubi  sup.)  and  Be  Freman 
(vbi  tup.)  the  repairs  had  been  done  by  trustees. 
If  the  trustees  had  spent  tbe  money  the  court 
could  have  declared  tbem  entitled  to  a  charge, 
but  the  case  is  quite  different  where  a  tenant  for 
life  asks  to  be  reimbursed  for  a  voluntary  pay- 
ment : 

Re  Wythes ;  West  v.  Wythet,  68  L.  T.  Bep.  520 

(1893)  2  Ch.  369 ; 

Re  Bagot's  Settlement ;  Bagot  v.  Kittoe,  70  L.  T. 

Bep.  229;  (1894)  1  Ch.  177; 
Be  Neweti ;  Newen  v.  Barnes,  70  L.  T.  Bep.  653 ; 

(1894)  a  Ch.  297; 

Re  Richardton ;  Richardson  v.  Richardson ;  (1900) 
2  Ch.  778. 

[RoMEB,  L.J. — I  think  that  in  Be  Lever  (ubi 
tup.)  the  judge  came  to  the  conclusion  that  the 
repairs  were  such  as  were  properly  chargeable  on 
the  capital.] 

Stamp  for  the  trustees. 

Badcock  in  reply. — If  the  court  thinks  fit  the 
summons  can  be  amended  so  as  to  ask  for  tbe 
administration  of  the  trusts  of  the  settlement, 
and  a  declaration  that  the  appellants  are  entitled 
to  a  charge  on  the  corpns  for  the  amount  ex- 
pended. They  are  willing  that  there  should  be 
an  inquiry  as  to  how  much  of  that  expenditure 
was  for  permanent  improvements.  The  summons 
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wonld  then  be  treated  as  a  summons  under  the 
general  jnriBdiotion  of  the  oonrt 

YAxraHAN  Williams,  L.J. — As  this  case  has 
turned  oat,  I  need  not  go  into  anv  general 
qnestion  as  to  the  position  of  the  equitable  tenant 
for  life  who  is  not  in  possession,  or  any  of  those 
qnestions  which  were  discussed  in  Be  Hotchkys 
(■ubi  sup.)  or  in  Be  Freman  (wbt  gup.);  and  I 
most  not  be  understood  as  saying  anything  to 
the  contrary  of  what  was  decided  in  those  cases. 
Bat  the  first  thing  we  have  to  ask  ourselves  in 
this  case  is,  having  regard  to  the  peculiar 
circumstances  of  the  case,  whether  the  assignees 
of  the  tenant  for  life  are  entitled  to  stand  in 
the  shoes  of  the  trustees ;  and  we  are  of  opinion, 
subject  to  something  that  I  am  going  to  say, 
that  they  are  so  entitled,  and  the  real  right  that 
they  ought  to  be  allowed  to  enforce  is  the  ri^ht 
ot  the  trustees.  I  do  not  leave  out  of  consideration 
the  fact  that  they  represent  the  tenant  for  life, 
and  without  absolutely  deciding  what  may  be 
the  equity  against  the  tenant  for  life  upon  an 
adjustment  of  the  expenditure  as  between  the 
tenant  for  life  and  those  entitled  to  the  corpus, 
I  am  of  opinion  that,  at  all  events,  this  tenant 
for  life  is  entitled  to  a  charge  in  the  right  of 
the  trustees  by  subrogation  for  the  expenses  of 
permanent  improvements,  and  as  the  tenant  for 
life,  by  his  counsel,  has  expressed  his  willing- 
ness to  accept  an  immediate  charge  for  that 
amount,  we  will  direct  an  enquiry  as  to  how 
much  of  his  expenditure  has  been  in  the  nature 
of  expenditure  for  permanent  improvements  of 
which  the  corpus  will  have  the  benefit,  and  to 
that  extent  we  think  that  the  tenant  for  life  is 
entitled  to  an  immediate  charge.  What  we  are 
doing  now  is  not  an  exercise  of  any  jurisdiction 
which  is  given  to  the  court  under  the  Settled 
Land  Acts,  and  the  order  will  accordingly  be 
so  drawn  up.  The  appellants,  in  my  judgment, 
have  succeeded  in  this  case,  as  that  which  we 
are  now  giving  them  is  very  different  from  the 
postponement  with  liberty  to  apply  which  the 
judgment  of  Kekewicfa,  J.  gave  them,  and  under 
those  circumstances  we  will  allow  the  costs, 
including  the  costs  of  this  appeal  to  be  added 
to  the  plaintiffs'  charge.  The  costs  ot  all  parties 
will  be  paid  in  the  first  instance  by  the  plaintiffs 
and  then  can  be  added  to  their  charge. 

BoMKB,  L.J. — ^I  have  come  to  the  same  con- 
clusion. This  is  not  a  case  where  the  tenant  for 
life  has  made  a  volantary  payment  on  account  of 
repairs,  nor  a  case  where  tnej  tenant  for  life  has 
made  a  payment  by  reason  of  some  legal  obli- 
gation tmit  has  been  cast  upon  him.  It  is  a  case 
where  repairs  had  to  be  executed  by  the  owners  of 
the  property,  who  were  the  trustees,  and  where 
the  tenant  for  life  found  the  money  which  other- 
wise would  have  had  to  be  found  by  the  trustees 
under  an  arrangement  between  them.  In  my 
opinion,  in  the  circumstances  of  this  case,  the 
arrangement  came  to  this — that  the  tenant  for 
life,  in  advancing  the  money,  was  to  be  treated 
very  much  as  if  the  money  had  been  expended  by 
the  trustees — that  is  to  say,  the  circumstances 
were  such  as,  in  my  opinion,  justified  the  tenant 
for  life  saying  that  he  stood  in  the  trustees'  place 
so  far  las  the  trustees  themselves,  if  they  had 
expended  the  money,  would  have  had  a  right  to 
call  upon  the  remaindermen  to  allow  the  money 
expended  by  them  to  be  charged  on  the  corpus  of 


the  estate.  That  being  so,  it  is  clear  to  my  mind 
that  in  this  application  the  ooarthad  jurisdiction, 
at  any  rate,  to  decide  that,  so  far  as  the  moneys 
were  expended  in  permanent  improvements,  th» 
trustees  certainly  would  be  entitled  to  charge 
them  upon  the  corpus  of  the  estate  ;  and  inas- 
much as  the  appelUnts'  case  is  that  these  money» 
were  all  expended  for  permanent  improvements, 
and  they  do  not  object  to  the  limitation  tiiat  has 
been  fixed  by  Yaughan  Williams,  L.J.,  I  think, 
to  the  extent  he  has  indicated,  the  appeal  cer- 
tainly ought  to  succeed.  Under  the  oircum- 
stances  of  the  case,  I  do  not  desire  or  think  it 

S roper  to  discuss  the  various  cases  that  have  been 
ecided  ,-  but  I  desire  to  say  this,  that  I  trust  it 
is  still  left  open  to  this  court  to  consider  whether, 
when  trustees  come  before  the  court  in  such  a 
case  as  we  have  here,  the  court  has  not  intrusted 
to  it  a  discretion  within  its  jurisdiction  as  to  how 
moneys  that  have  been  expended  by  a  trustee 
should  be  allotted  as  between  a  tenant  for  life  and 
a  remainderman.  It  is  a  matter  to  a  great 
extent  of  discretion,  of  course  judicial  discration. 
The  court  is  not  bound  by  any  hard  and  fast  rule, 
but  has  a  jurisdiction  to  inquire  into  what  were 
the  repairs,  how  they  were  required,  and  gene- 
rally into  the  circumstances  of  the  case.  I  do 
not  want  to  go  beyond  what  I  have  said,  but  I 
trust  it  is  still  open  to  the  court  to  consider  that 
question  in  any  future  case. 

Cozenb-Habdt,  L.J.  —  I  am  of  the  same 
opinion.  If  the  trustees  had  come  to  the  court, 
knowing  the  expenditure  had  been  incurred,  but 
before  it  hod  been  paid,  and  brought  the  tenant 
for  life  and  the  infant  remaindermen  before  ih» 
court,  and  had  asked  the  court  to  give  them  relief 
in  the  shape  of  a  declaration  of  charge,  I  cannot 
doubt  that  it  would  be  competent  to  the  court  to 
give  the  trustees  a  charge.  I  think  that  the  court)' 
would  not  have  been  bound  to  say  the  charge 
should  only  be  given  in  one  shape  and  form — 
namely,  a  charge  upon  the  capital  for  the  amount 
expended  by  the  trustees.  I  think  it  would  have 
been  competent  to  the  court  to  say  the  amount 
shall  be  raised  by  a  terminable  charge,  the  effect 
of  which  would  have  been  that  the  tenant  for  life 
would  have  had  to  bear  not  merely  the  interest, 
but  a  portion  of  the  capital.  I  think  it  would 
have  b^n  further  open  to  the  court  to  investigate 
the  nature  of  the  expenditure,  and  to  say  what 
was  really  fair,  just,  and  equitable,  as  between  the 
various  beneficiaries,  in  the  mode  of  distributing 
the  burden  upon  them.  Here  we  have  a  peculiar 
set  of  facts,  a  legal  liability  upon  the  trustees  to 
incur  the  expenditure,  and  arrangement  made  by 
the  tenant  for  life  with  the  trustees,  to  which  I 
agree  the  remaindermen  were  not  privy  or  party, 
but  an  arrangement  under  which  the  tenants  for 
life  said,  without  prejudice  to  any  question,  they 
would  find  the  money  required.  That  being  so,  it 
seems  to  me  it  is  a  case  in  which  the  assignees  o£ 
the  tenant  for  life  are  entitled  to  say  they  are  sub- 
rogated to  the  rights  of  the  trustees  to  the  extent 
to  which  the  court  may  consider  that,  as  against  the 
capital  of  the  estate,  iiie  charge  oueht  to  exist ;  and 
when  the  summons  is  amended  in  the  manner  whicb 
has  been  proposed,  I  think  there  will  be  no  difBcolty 
in  declaring  that  the  appellants  are  entitled  to  a. 
charge  of  that  nature.  I  understand  that  they 
do  not  object  to  the  declaration  in  the  form  which 
has  been  suggested,  not  giving  them  a  charge  for 
the  total  amount  of  2551. 19g.  lOd.,  which  I  think 
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-would  not  be  right,  but  for  so  much  only  of  the 
2552. 19t.  IQd.  aa  can  be  shown  to  have  been  spent 
in  permanent  improvements.  There  must  be, 
of  coarse,  an  iaqntry  to  work  out  the  result,  on 
which  evidence  will  have  to  be  adduced  to  satisfy 
the  master,  and  the  charse  will  also  extend  to  the 
costs  here  and  below;  the  plaintiSs  submitting 
to  pay  the  costs  of  the  other  side,  and,  of  course, 
-adding  their  own  costs  to  their  charge.  The  charge 
will  be  for  the  aggregate  amount  of  the  total 
costs,  and  for  tbe  apportioned  part  of  the 
2552. 19(.  lOd.,  and  it  will  carry  interest. 

BoMXK,  L.J. — It  will  be  qnite  su£Soient  if  you 
iiave  a  declaration  of  charge  on  the  corpus  for  the 
amount,  with  interest  at  4  per  cent,  until  it  is 
paid  off  upon  the  death  of  the  tenant  for  life.  It 
is  a  charge  by  the  court,  and  no  deed  will  be 
required. 

Solicitors:  Sobiru,  Hay,  Waters,  and  Hay; 
Chureh,  Adams,  and  Prior. 


Wednesday,  Aug.  3. 1904. 

(Before  Yattohan  Williams,    Bomek,  and 

Gozens-Habdt,  L. JJ.) 

Be  WlKOFIELD  AND  BLEW,  (a) 

appeal  fsou  the  chancksy  division. 

Solicitor — Cost* — Taxation — Beeitdls  in  order— 
Implied  authority  of  wife  to  pledge  her  Rushand's 
credit — Divorce— Judicial  separation — Alimony 
— Second  divorce  petition — matrimonial  Causes 
Act  1857  (20  .6  21  Vict.  c.  85),  «.  26. 

Sect.  26  of  the  Matrimonial  Causes  Act  1857  abso- 
lutely deprives  the  wife,  from  the  date  of  a 
decree  for  judicial  s^^ration,  of  aU  right  and 
power  to  pledge  her  husband's  credit  or  to  con- 
tract on  his  behalf  during  the  continuation  of  the 
Judicial  separatum,  unless  the  husband  fails  to 
pay  the  alimony  which  has  been  decreed ;  and 
the  wife  has  no  power  to  pledge  her  husband's 
credit  even  for  necessaries  which  the  alimony 
could  not  have  been  supposed  to  cover,  and  tlie 
principle  of  Turner  v.  Bookes  (10  Ad.  &  E.  47) 
no  longer  tmplies. 

Decision  of  Warrington,  J.  reversed. 

The  provision  in  that  section  that  in  the  ease  of  a 
judicial  separation  the  hiuband  shaU  not  be 
liable  in  respect  of  any  engagement  or  contract 
the  wife  may  have  entered  into,  is  governed  by 
the  words  "  whilst  so  separated  "  in  the  previous 
part  of  the  section,  and  refers  only  to  engage- 
ments and  contracts  entered  into  by  the  wife 
during  the  separation ;  and  the  secti&n  does  not 
relieve  the  husband  from  liability  in  respect  of 
contracts  properly  made  by  the  wife  on  the 
husband's  account  which  were  in  existence  at 
the  date  of  the  decree  for  the  judicial  separation. 

Whether,  where  an  order  for  taxation  obtained  by 
a  solicitor  under  sect.  37  of  the  Solicitors  Act  1843 
contains  a  specific  statement  of  a  retainer  in  a 
particular  transaction,  and  the  client  goes  on 
under  that  order,  he  can  dispute  that  retainer — 
Qoiere. 

Be  Jones  (57  L.  T.  Bep.  26;  36  Ch.  Div.  105) 
considered  on  this  point. 

A  wife  under  her  implied  authority  to  pledge  her 
husband's  credit  for  that  purpose  retained  solici- 
tors for  her  defence  in  a  divorce  suit  emnmenced 

(•)  Baportad  by  W.  0.  Bibs,  bq.,  BuTlMer-tkV-lAW. 


by  her  husband  and  also  to  commence  an  action 
of  detinue  against  the  husband  for  her  clothes. 
The  divorce  suit  was  dismissed  with  costs  and  a 
judicial  separation  was  granted  to  the  wife. 
Shortly  ajterwards  the  husband  presented  a 
second  petition  for  divorce.  The  wife  then 
obtained  an  order  increasing  the  interim 
alimony  allowed  her,  and  the  action  for  detinue 
was  shortly  afterwards  decided  in  her  favour. 

The  second  divorce  petition  was  afterwards  dis- 
m.issed  urith  costs  and  an  order  for  permanent 
alimony  was  also  made.  The  husband  had  duly 
paid  the  alimony  as  ordered. 

Held,  (reversing  the  decision  of  Warrington,  J.) 
that  the  husband  was  not  liable  for  the  costs  of 
the  second  divorce  petition ;  but  (affirming  the 
decision  of  Warrington,  J.)  that  he  was  liable 
for  all  the  costs  of  the  detinue  action,  and  also  of 
the  alimony  proceedings,  the  latter  being  part  of 
the  proceedings  in  the  first  divorce  petition. 

Applicauon  for  a  review  of  taxation  which 
referred  to  the  costs  of  a  Mrs.  Finson  incurred 
in  defending  proceedings  for  a  divorce  brought 
by  her  husband,  and  with  reference  to  certain 
other  proceedings  incidental  thereto,  the  question 
being  whether  she  had  authority  to  pledge  her 
husband's  credit  for  those  costs. 

Mr.  and  Mrs.  Finson  were  married  in  Jan. 
1888. 

In  Aug.  1901  the  husband  turned  his  wife  out 
of  doors,  and  on  the  30th  Oct.  the  husband  pre- 
sented a  petition  against  his  wife  for  divorce. 

On  the  29th  Nov.  1901  the  wile  retained  Messrs. 
Wingfield  and  Blew  to  act  for  her  as  her  solicitors 
in  defending  her  against  that  petition. 

On  the  13th  Dec.  1901  she  employed  them  to 
commence  an  action  for  detinue  against  her 
husband  with  reference  to  her  clothes. 

On  the  4th  Feb.  1902  an  order  for  interim 
alimony  was  made,  and  on  the  25th  April  1902 
tbe  petition  for  divorce  was  tried,  and  was  dis- 
missed with  costs,  and  it  was  held  that  the  wife 
was  entitled  to  a  judicial  separation,  and  a  decree 
to  that  effect  was  accordingly  made,  giving  her 
the  custody  of  tbe  children. 

On  the  15th  July  1902  the  husband  presented 
a  second  petition  for  divorce  against  the  wife 
alleging  different  acts  of  adultery  to  those  alleged 
in  the  first  petition. 

On  the  1st  Aug.  1902  an  application  for  perma- 
nent alimony  was  made  by  the  wife.  That  appli- 
cation was  resisted  by  the  husband  on  the  ground 
that  the  second  petition  was  in  substance  a  con- 
tinuation of  the  first  proceedings,  and  the  result 
ot  it  might  be  to  show  that  the  wife  was  not 
entiUed  to  permanent  alimony,  or  not  entitied  to 
it  on  the  same  scale  as  she  would  have  received 
it  under  the  decree  for  judicial  separation. 

The  registrar  before  whom  the  matter  came 
refused  to  grant  her  permanent  alimony,  but  he 
increased  the  interim  alimony,  and  on  appeal  to 
the  judge  he  refused  to  interfere  with  the  regis- 
trar's order  on  the  ground  that  the  registrar  had 
a  discretion  which  he  had  exercised,  and  that  he 
(the  judge)  ought  not  to  interfere. 

On  the  30th  Oct.  1902  the  detinue  action  was 
tried,  with  the  i-esult  that  the  wife  succeeded  in 
the  action,  obtaining  a  judgment  for  costs  as 
between  party  and  party  against  her  husband. 
The  husband,  on  the  other  band,  established  a 
counter-claim  for  a  ring  which  he  said  the  wife 
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had  retained,  and  got  jadgment  on  the  oonnter- 
claim  with  oo«t«. 

On  the  27th  Feb.  1903  the  second  petition  for 
diToroe  was  diBmisaed  with  coats,  and  on  the 
17th  March  1903  permanent  alimony  waa  decreed, 
and  it  was  ordered  that  all  arreare  ahould  be 
paid  as  from  the  date  of  the  decree  for  jadidal 
aeparation. 

On  the  13th  Jane  1903  Meaara.  Wingfield  and 
Blew  delivered  to  the  husband  their  billa  of  ooata 
relating  to  the  proceedings  connected  with  the 
divorce,  inolading  the  first  and  second  petitions 
and  the  alimony  proceedings,  and  also  the  coats 
of  the  action  for  detiane.  The  hnsband  had 
already  paid  the  party  and  party  coats  of  theae 
prooeedinga,  and  the  claim  madeoy  the  solioitora 
was  for  the  difference  between  thoae  coats  and 
the  costs  as  between  solicitor  and  client. 

On  the  29th  July  1903  Messrs.  Wingfield  and 
Blew  obtained  an  order  under  sect.  37  of  the 
Solicitors  Act  1843  for  taxation  of  their  coats, 
which  recited  that  it  was  alleged  by  the  petition 
that  the  petitioners  were  employed  by  Harry 
Pinaon  by  hia  agent  Joanna  Mary  Pinaon  his 
wife  to  transact  rarious  matters  of  baaineaa  for 
her  as  such  wife  of  and  incidental  to  prooeedinga 
for  divorce  instituted  by  the  aaid  Harry  Pinson 
between  the  years  1901  and  1903  inclusive. 

The  taxing  master  considered  that  the  husband 
was  liable  for  the  taxed  coat  a  aa  between  solicitor 
and  client  to  the  date  of  the  order  for  judicial 
aeparation,  and  for  any  aubaequent  coats  in 
respect  of  the  completion  of  that  order,  and  for 
the  coats  of  the  detinue  action  to  the  aame  date. 

It  was  admitted  that  the  husband  had  duly  paid 
the  alimony  ordered. 

Sect.  25  of  the  Matrimonial  Cause*  Act  1857 
provides  that  in  a  caae  of  judicial  a?paration  the 
wife  ahall  be  considered  a/eme  sole  as  lo  property, 
and  aect.  26  provides : 

In  every  oaae  of  a  jndiotal  lepantion  the  wife  shall, 
whilst  so  separated,  be  ooniidered  aa  a  feme  tole  for  the 
pnrpoaea  ot  ountraot,  and  wrongs  and  ioiariei,  and  sning 
and  beisfr  Boed  in  any  civil  proceeding  ;  and  her  fansband 
ahall  not  be  liable  in  raepact  of  any  engagement  or 
ooatiaot  she  may  bare  entered  into,  or  for  any  wrongful 
act  or  omitiion  by  bar,  or  for  any  ooett  she  m«y  inonr 
ai  plaintiff  or  defendant :  [rovided  that  where  npon  any 
snob  jndioitl  aeparation  alimony  baa  been  decreed  or 
ordered  to  be  paid  to  the  wife,  and  the  aame  ahall  not 
be  dnly  paid  by  the  hnaband,  be  sball  be  liable  for  neoea- 
aariea  anpplied  to  her  nae. 

Meaars.  Wingfield  and  Blew  took  out  a  summons 
for  a  review  of  the  taxation,  which  was  heard  by 
Warrington,  J.  on  the  11th  July  1904. 

Waebingtost,  J. — This  is  an  application  for  a 
review  of  taxation,  and  raises  some  rather  curious 
points.  The  application  ia  by  Meaars  Wingfield 
and  Blew,  who  were  retained  by  Mrs.  Pinson  to 
represent  her  in  certain  divorce  proceedings 
between  herself  and  her  husband,  and  the  quea- 
tion  ia  as  to  the  liability  of  the  husband  for  the 
costs  aa  between  solicitor  and  client,  or  rather  for 
the  difference  between  the  costs  aa  between 
solicitor  and  client  and  the  costs  as  between 
party  and  party  of  the  wife  in  those  proceedings 
and  in  certain  other  proceedings  incidental  thereto 
which  I  will  mention  presently.  The  question 
uriaca  first  with  regard  to  the  costs  of  the 
original  petition  subsequently  to  the  decree  for 
judicial  separation  ;  secondly,  with  regard  to  the 
detinue  action ;  and,  thirdly,  in  reference  to  the 


coeta  of  the  second  divorce  petition.    First,  with 
regard  to  the  costs  of  the  original  divorce  pro- 
ceedings, the  taxing  master  has  refused  to  aUow 
any    of    the    costs    incurred    in   that  matter 
subsequent  to  the  25th  .April  1902,  on  the  gnrand 
that  by  the  judioial  separation  the  authority  of 
the  wife  to  pledge    the    husband's  credit   was 
determined,  and  that  all  costs  incurred  after  that 
date  were  incurred  on  the  responsibility  <rf  the 
wife,  and  not  on  the  responsibility  of  the  husband 
[His  Lordship  then  referred  to  secta.  25  and  26  ot 
the  Matrimonial  Causes  Act  1857,  and  continued :} 
Now,  I   think,  dealing  with   the  coata  ot  the 
original  divorce  proceedings,  one  point  ia  beyond 
diapute — namely,  that  the  husband  is  liable,  as 
neceeaaries,  for  the  coeta  incurred  by  the  wife  in 
defending  heraelf  againat  the  petition  for  divorce. 
Stated  in  those  general  terms,  I  think  that  pro- 
position will  be  supported  by  the  case  of  OUaioay 
V.  Hamilton  (38  L.  T.  Rep.  925  ;  3  C.  P.  Div.  393). 
The  question  here  ia,  how  far  does  that  liability 
extend,  and  I  think  that  qneation  can  only  m 
aohed  by  conaidering  what  ia  the  nature  of  the 
obligation    incurred    by   the   client    when    he 
employs  a  eolicitor.     Now,  the  obligation  of  the 
aolicitor  to  the   client  haa  been  laid   down  in 
UnderiBood,   Son,  and  Piper  v.  Lewie  (70  L.  T. 
Bep.   833;  (1891)  2  Q.  B.  306),  and  it  is  thia : 
that,   subject  to  his  being  reasonably  provided 
with  the  ainews  ot  war,  a  solicitor  retained  te 
conduct  or  defend  an   ordinary   action   (I  am 
not    talking    about    Chancery    Administration 
suits  or    anything    ot   that  sort,   but    an  ordi- 
nary action)  ia  M>and  to  conduct  it  to  the  end, 
and  is  not  at  liberty  to  throw  it  up  in  the  middle 
and  to  say  "  I  will  not  go  on  ;   I  will  conduct  it 
no  longer."    The  nature  of  the  contract  of  the 
client  with  the  solioitcr  is,  I  think,  shown  by 
Court  V.  Berlin  (77  L.  T.  Bep.  293 ;  (1897)  2  Q.  B. 
396),  and  I  thiuk  that  the  nature  of  that  obliga- 
tion is  that  he  will  pay  the  solicitorfor  all  costs  pro- 
perly incurred  by  the  solicitor  in  prosecuting  or 
defending  the  action  under  hia  original  retainer 
until  that    retainer    ia    withdrawn.      It  aeems 
to    me    that    the    point   of   that    action    wa^ 
that   it    is    unnecessary    for     the    solicitor   in 
order  to  recover  coata  from  the  client  to  obtain 
freah  inatructiona  from  him   at  every  atag^  of 
the  case.    The  facta  of  that  case  were  extremely 
like  the  present.  It  arose  out  of  an  action  brought 
by  the   acting  member  of  a  firm   of   partnera 
through  a  solicitor  whom  he  instructed  againat  a 
third  person,  and  the  question  was  whether  two- 
dormant  partners  were  liable  for  costs  incurred 
in  that  action  subsequent  to  the  dissolution  of 
partnership.     The  court  said  they  were.    It  is 
quite  true  that  in  that  caae  the  solicitor  did  not 
know  either  that  they  were  dormant  partners  or 
that  the  partnership  had  been  diaaolved ;  but  it 
aeems  to  me  that  the  real  ground  upon  which 
certainly  Lord  Esher,  and  I  think  Smith,  L.J. 
also,  put  the  decision  was  that  there  had  been  no 
with<uawal  of  the  authority  by  force  of  which  the 
original  instructions  had  been  given.    It  seems 
to  me,  therefore,  on  that  principle  that  the  husband 
here  is  liable  for  solicitor  and  client  costs  of  the 
original  divorce  petition  on  the  ground  that  those 
coata  were  incurred  by  virtue  of  a  retainer  gj^Bn 
with  hia  authority  and  never  withdrawn.     Then 
with  rpgard  to  the  action  for  detinue.    There 
again  that  action  was  occaaioned  by  the  conduct 
ot    the    husband.     The   wife  waa   juatifiad   in 
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inatraoting  a  solicitor  to  act  for  her.     I  think 
the  costs  properly  iuonrred  in  that  action  were 
necessaries,   and  that  the  husband  not  having 
-withdrawn  the  retainer  is  liable  for  the  costs 
of   tiiat   action    properly    incurred   under   the 
original  retainer  for  which  he  was  liable.    Now 
I    come    to    a    much    more    difficult    question. 
The  husband,  as  I  have  said,  daring  the  pendency 
of  the  original  proceedings  presented  a  second 
petition,  and  it  is  sud  that  the  solicitor  is  entitled 
to  recorer  the  solicitor  and  client  costs  in  respect 
of  tliat  petition.    Now,  it  is  put  in  more  ways 
than  one.    It  is  said  first,  the  second  petition  was 
really  a  continuation  of  the  original  petition,  and 
reliance  is  placed  quite  properly  on  the  conduct 
of  the  hasband  through  his  advisers  on  the  appli- 
cation for  permanent  alimony  which  they  resisted 
on  the  ground  that  the  second  petition  was  pend- 
ing.   But  I  think,  when  one  considers  what  the 
real  nature  of  the  question  is,  it  is  impossible  to 
hold  that  the  second  i>etition  was  a  continuation 
of  those  &rai  proceedings.    In  order  to  make  the 
hnsbaad  liable  on  this  ground  for  the  costs  of 
tiiat  second  petition,  the  defence  by  the  wife's 
solicitors  must  be  held  to  be  under  the  original 
retainer — that  is  to  say,  one  must  hold  that  the 
solicitor  would  not  have  been  entitled  to  recover 
the  costs  of  defending  the  first  petition  if  he  had 
refused  to  defend  the  second.    Now,  I  do  not  think 
that  is  so.    I  think  that  the  second  petition  for 
that  purpose  was  a  fresh  proceeding  requiring  a 
fresh  reteuner  on  the  part  of  the  client,  and  a 
retainer,  therefore,  which  but  for  the  circum- 
stances which  I  will  mention  directly,  would  not 
be  a  retainer  binding  the  husband.   Bat  that  does 
not  dispose  of  the  whole  question.     The  26th 
section  of  the  Matrimonial  Causes  Act  1857  pro- 
vides that  in  every  case  of  a  judicial  separation 
the  husband  is  not  to  be  held  liable  in  respect  ot 
contracts  the  wife  may  have  entered  into  or  for  any 
oosts  she  may  have  incurred  as  plaintifE  or  defen- 
dant, with  a  proviso  that  where  alimony  has  been 
decreed  and  ordered  to  be  paid  and  the  same  shall 
not  be  paid,  then  he  shall  be  liable  for  necessa- 
ries supplied  to  her  use.    Now,  I  take  it  the  effect 
of  that  section  plainly  is  to  do  away  with  the 
frima  facie  liability  of   the    husband    for  the 
necessaries  supplied  to  the  wife  in  oases  where 
alimony  is   decreed   and  has  been    paid.    Does 
it  do    away  with    the   liability  of  the  husband 
for    neoessaries    under   certain    special    circum- 
stances   which    the    court    may    conclude    were 
not  intended  to  be  covered  by  the  allowance  of 
alimony  P    Now,  my  attention  nas  been  called  to 
the  case  of  Turner  v.  Bookes  (10  Ad.  &  Ellis,  47), 
on  which  the  argument  in  support  of  the  objection 
to  the  taxing  master's  certificate  on  this  point 
depends.    That  was  an  action   by   a   sobcitor 
against  a  husband  for  the  recovery  of  costs  in- 
onrred  by  the  wife  in  proceedings  against  the 
husband  for  protection  from  his  violence.    There 
was  alimony  there;  alimony  had  been  granted 
and  was  treated  as  paid;  but  it  was  held,  that 
notwithstanding,  that  the  wife  was  entitled  to 
employ  a  solicitor  and  to  charge  the  costs  of 
employing  that   solicitor  ag^st  the  husband. 
Now,  it  is  quite  true  that  the  actual  circumstances 
that  rendered  it  necessary  to  employ  the  solicitor 
was  the  personal  violence  of  the  husband,  but 
Lord  Denman,  in  the  course  of  the  argnment, 
dealt  with  the  matter,  it  seems  to  me,  on  a  much 
broader  footing.    Counsel  for  the  hasband  was 


arguing  that  the  amount  allowed  for  alimony  was 
sufficient,  and  Lord  Denman,  C.J.  said  this  :  "  I 
do  not  see  that  the  separate  maintenance  has 
anything  to  do  with  the  question.  She  has  that 
for  other  purposes;  this  cannot  have  been  con- 
templated m  making  the  allowanoe  "  ;  and  Little- 
dale,  J.  said :  "  I  think  so,  too."  The  two  judges 
then  consulted  Maule,  B.,  who  had  tried  the 
action,  and  in  the  result  Lord  Denman  delivered 
judgment  in  these  terms.  He  said  :  "On  referring 
to  the  notes  of  the  evidence,  there  appears  suf- 
ficient to  show  that  the  wife  was  in  personal 
danger,  which  warranted  her  exhibiting  articles 
of  the  peace.  Then  the  question  is,  whether  the 
defendant  was  liable  for  the  costs,  it  appearing 
that  he  allowed  his  wife  a  separate  maintenance. 
There  was  some  discussion  as  to  the  sufficiency 
of  the  allowanoe,  but  we  need  not  go  into  that. 
The  defendi:int  was  proved  to  have  himself  com- 
mitted violence  against  his  wife,  and  he  cannot 
avail  himself  of  the  maintenance  to  exempt  him 
from  the  charges  incurred  by  his  own  violent 
conduct."  Now,  it  is  quite  ti-ue  that  in  giving 
that  jadgment  it  was  the  actual  personal  violence 
on  which  the  judge  laid  stress ;  out  I  think  he  is 
only  in  effect  enforcing  a  particular  application  of 
the  general  principle  which  he  had  previously 
expressed  at  the  close  of  the  agument,  and  I  think 
that  what  he  would  really  have  decided  if  this 
case  had  come  before  him  would  have  been  that, 
inasmuch  as  the  husband  had  put  the  wife  to 
these  costs  by  presenting  the  second  petition,  the 
costs  of  which  it  could  not  be  supposed  were 
covered  by  an  allowance  for  alimony  for  other 
purposes,  the  solicitor  would  be  entitled  to 
treat  the  costs  so  received  as  necessaries,  and 
that  the  solicitor  would  be  entitled  to  sue  the 
husband  for  these  costs  as  necessaries  incurred 
not  covered  by  the  allowance  for  alimony.  It  is 
said  that  the  first  part  of  sect.  26  relieves  the 
husband  from  liability.  I  do  not  think  so.  I 
think  that  the  first  part  of  the  section  is  subject 
to  an  exception  in  the  case  ot  necessaries ;  and 
that,  notwithstanding  that,  the  husband  is  liable 
to  be  sued  for  necessaries  unless  he  pays  alimony, 
if  alimony  is  allowed,  or  unless  his  conduct  has 
put  the  wife  to  expense  which  on  the  principle  of 
Turner  v.  Booket  {uhi  »up.)  would  be  regarded  as 
necessaries  incurred.  1  think,  therefore,  that 
that  objection  ought  also  to  succeed. 

From  this  decision  the  husband  appealed. 

On  the  appeal  the  court  raised  the  question 
whether,  having  regard  to  the  recitals  in  the  order 
for  taxation  that  the  retainer  continued  from  1901 
to  1903  the  husband  could  dispute  the  retainer 
with  regard  to  the  second  divorce  petition  as  he 
had  not  moved  to  discharge  the  order : 

Rowden,  E.C.,  Montague  Luth,  K.G.,  and 
Sheldon  for  the  appellant. — The  solicitors  ob- 
tained this  order,  and  where  a  solicitor  obtains 
the  common  ex  parte  order  the  client  is  not  bound 
by  the  allegation  of  retainer  contained  in  the 
petition  and  may  allege  there  was  no  retainer : 

Be  Jon»»,  57  L.  T.  Bep.  26  ;  36  Ch.  Div.  105 ; 
Be  frape,  71  L.  T.  Bep.  80 ;  (1894)  2  Ch.  290. 

NQrlon,  E.G.  {Van  Neck  with  him)  for  the 
solicitors. 

YAtTaHAK  Williams,  L.J. — We  think  the 
matters  to  which  a  rettuner  is  alleged  are  not 
sufficiently  specifically  mentioned  to  o^vent  tha 
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hnaltand  from  denying  the  retainer  with  regard 
to  thia  second  divorce  petition. 

BoMKB,  L.J. — I  desire  to  add  that  I  wish  to 
reserve  to  myself  the  right  to  consider  the  point 
whether,  even  in  a  case  where  the  order  for  taxa- 
tion is  obtained  hy  the  solicitor,  if  the  order 
contains  a  specific  statement  of  a  retainer  or  a 
particular  transaction,  and  the  client  chooses  to 
go  in  under  that  order,  the  client  can  dispute  the 
retainer  in  the  proceedings  on  the  taxation. 
There  are  some  observations  in  Be  Jones  (ubi 
$up.)  which  seem  to  show  that  he  coold.  I  desire 
to  say  that  I  wish  to  keep  that  point  open. 

Oozkns-Habdt,  L.J. — I  also  desire  that  that 
point  shall  be  kept  open. 
The  appeal  was  then  argned  on  the  merits. 
Rouiden,  E.G.,  Montague  Ltuh,  E.G.,  and 
Sheldon  for  the  husband. — The  alimony  has  been 
paid  panctnally,  and  therefore  under  sect.  26  of 
the  Matrimonial  Ganses  Act  1857  the  wife  had 
no  power  to  pledge  her  hasband's  credit  after  the 
decree  for  judicial  separation.  With  respect  to 
the  costs  of  the  second  petition  Warrington,  J. 
considered  that  it  was  not  a  continuation  of  the 
original  divorce  proceedings,  but  held  that  the 
principle  of  Turner  v.  Boohe*  (10  Ad.  &  Ell.  47) 
applied.  That  case  was  decided  before  the  passing 
of  the  Matrimonial  Causes  Act  1857,  by  which 
the  law  was  altered,  and  it  was  a  case  of  violence 
on  the  part  of  the  husband  : 

6rtn<I«U  ▼.  Oodmond,  5  Ad.  k  Ell.  755 ; 

Hunt  T.  le  Blaquxere,  5  BiDg.  550 ; 

Hanhy  v.  Scott,  2  Sm.  L.  C,  11th  edit,  pp.  446, 
500. 
The  right  of  the  wife  to  pledge  her  husband's 
credit  was  put  an  end  to  aosolutely  by  the 
ponctual  payment  of  the  alimony.  The  costs  of 
the  alimony  and  also  the  detinueproceedings  are 
governed  by  the  same  principle.  Tnose  costs  were 
allowed  by  Warrington,  J.  on  the  ground  that 
the  retainer  was  indivisible,  relying  on 

Cndcrtoood,  Bon,  and  Piper  v.  Levni,  70  L.  T.  B«p. 
833;  (1894)  2  Q.  B.  306  ; 

CtmH  T.  Berlin,  77  L.  T.  Bep.  293 ;  (1897)  2  Q.  B. 
396. 
But  though  a  client  may  insist  that  a  solicitor 
who  has  undertaken  the  conduct  of  an  action  shall 
continue  acting  for  him  to  the  end  of  it,  a  retainer 
is  not  indivisible  in  favonr  of  the  solicitor.  Here 
the  solicitors  obtained  the  order  for  the  judicial 
separation,  which  they  knew  under  sect.  26  put 
an  end  to  the  husband's  liability.  There  is  a 
question  whether  the  rules  of  the  Divorce  Gourt 
are  applicable  to  the  wife's  costs  of  divorce  pro- 
ceedings where  the  parties  were  married  since  the 
Married  Women's  Property  Act  1882 : 

Otway  V.  Olway,  59  L.  T.  Bep.  153 ;  13  P.  Piv. 
141. 

Norton,  K.G.  and  Van  Neck  for  the  solicitors. — 
Under  sect.  26  if  no  order  is  made  for  the  pay- 
ment of  alimony  the  wife's  power  to  pledge  the 
hasband's  credit  ceases  entirely ;  but  if  the  pay- 
ment of  alimony  is  ordered  then  her  right  remains, 
but  the  husband  so  long  as  he  punctually  pays  it 
is  not  liable  for  anything  covered  by  it.  Therefore 
Turner  v.  Bookes  {ubi  sup.)  is  still  good  law.  The 
misconduct  of  the  husband  occasioned  the  costs 
of  the  second  petition,  and  therefore  they  were 
not  covered  by  the  alimony.  The  alimony  pro- 
ceedings  are  a  part  of  the  original  divorce  pro- 


ceedings, and  therefore  the  solicitors  are  entitled 
to  the  costs  of  them  : 


Harrison  v.  Harrison,  60  L.  T.  Bap. 

180. 


»;  ISP.DiT. 


They  are  also  entitled  to  the  costs  of  the  detinue 
action  as    the    husbaud  did  not  withdraw  the 
retainer.       [Cozens-Hakdt,    L.J.    referred    to 
Gordon  v.   Gordon  (90  L.   T.  Rw.  597;  (1904) 
P.  163.] 
Lush,  in  reply,  referred  to 
Ottateay  v.  Hamillon,  38  L.  T.  Bap.  925 ;  3  C.  P. 
Div.  393). 

Vaughan  Williams,  L.J. — I  propose  to  dea) 
with  the  three  separate  divisions  of  costs  in  ques- 
tion in  this  action  one  after  the  other.  The  first 
one  I  propose  to  deal  with  is  the  coats  of  the 
second  petition.  As  to  the  costs  of  Utat  petition, 
1  cannot  agree  that  the  second  petition  was  part 
and  parcel  of  the  first  petition  so  that  the  retainer 
of  the  solicitor  to  act  in  the  first  petition  can  be 
considered  as  a  retainer  of  that  solicitor  to  act  in 
the  second  petition  in  such  a  sense  that  he  would 
have  been  bound  to  go  on  with  the  second  petition 
unless  for  some  good  cause  he  could  have  deter- 
mined his  obligation  under  that  retainer  and  have 
got  rid  of  the  retainer.  I  think  that  his  retuner 
came  to  an  end  when  that  petition  was  disposed 
of.  I  wish  to  say  with  respect  to  the  conclusion 
which  Warrington,  J.  arrived  at  that  he  seems  tt> 
haveconstned  sect.  26  of  the  Matrimonial  Causes 
Act  1857  as  if  that  section,  instead  of  defining  the 
status  of  a  wife  after  an  order  was  made  for 
judicial  separation  in  the  Tray  in  which  it  has 
done,  had  really  put  the  wife  exactly  in  the  same 
position  as  siie  would  have  been  nnder  the 
old  law  prior  to  the  passing  of  the  Act.  I 
do  not  think  that  that  is  the  result  of  sect  26v. 
I  do  not  think,  for  instance,  with  respect  to 
sect.  26,  that  it  could  have  been  said  that 
after  aa  order  for  judicial  separation  the 
authority  of  the  wife  to  pledge  her  husband's 
credit  continued  in  respeot  of  neoesaariea  which 
the  alimonr  allowed  could  not  have  been  sapposed 
to  cover.  I  do  not  think  that  that  is  the  meaning 
of  the  Act  of  Pariiament.  The  words  of  the 
section  are  very  strong.  [EUs  Lordship  read  the 
section.]  In  my  opinion,  the  effect  of  that  section 
is  in  every  case  ota  judicial  separation  absolutely 
to  do  away  with  the  right  of  the  wife  to  pledge 
her  husband's  credit  whilst  she  is  so  separated, 
and  I  think  that  it  is  not  possible  to  limit  that  by 
saying  that  she  is  to  have  a  right  to  pledge  his 
credit  in  respect  of  some  necessaries  which  become 
necessaries  by  reason  of  the  hasband's  oondnot 
towards  her,  as,  for  iiutanoe,  by  reason  of  his 
commencing  prooeedings  for  a  dissolution  of 
marriage.  With  regard  to  the  costs  of  the  action 
of  detinue  as  between  the  husband  and  wife,  it 
seems  to  me  that  it  being  really  admitted  that  at 
the  time  when  that  action  was  commenoed  ihe 
wife  had  the  authority  of  her  husband  to  retain 
the  solicitor  to  act  for  her — I  mean  not  by  reason 
of  any  express  authority,  but  by  reason  of  the 
relation  of  coverture  which  was  then  existing— 
the  mere  fact  that*  the  order  for  judicial  separa- 
tion was  made  did  not  bring  that  retainer  to  an 
end.  I  think  that  the  retainer  was  for  this  pur- 
pose an  indivisible  retainer,  and  that  it  continued 
until  the  husband  did  something  to  bring  it  to  as 
end.  It  was  contended  that  it  was  brought  to  as 
end  by  the  judicial  separation  by  reason  of  these 
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words  "  and  lier  haaband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may 
have  entered  into."     We  were  asked  to  go  the 
length    of    saying   that    every   contract   which 
renuuned  in  fieri  and  was  not  folly  performed, 
but  which  was  of  such  a  nature  that  the  wife 
when  she  entered  into  it  had  authority  to  pledge 
her  hnsband's  credit  by  reason  of  the  coverture, 
-ceased  to  bind  the  hnabuid  from  the  moment  that 
«n  order  for  judicial  separation  was  made.     I  do 
not  think  that  the  words  of  that  section  involve 
that  proposition,  and  it  is  obviously  one  of  such  a 
nature  that  we  should  not  so  read  the  section  unless 
the  words  were  so  plain  as  to  make  it  clear  that 
that    was    the    intention    of    the    Legislature. 
Having  regard  to  the  words  "  in  every  case  of  a 
judicial  separation  Uie  wife  shall  whilst  so  sepa- 
rated be  considered  a/ema  sole,"  and  reading  the 
words  "  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may 
have  entered  into  "  in  connection  with  the  words  in 
the  earlier  part  of  the  section,  it  appears  to  me  that 
that  section  does  not  relieve  the  husband  from 
liability  in  respect  of    contracts  made  on  his 
account  by  his  wife  under  her  authority,  which 
contracts  were  in  existence  and  undetermined  at 
the  time  of  the  judicial  separation.    I  have  now 
only  to  deal  with  the  costs  so  far  as  they  relate  to 
the  getting  and  perfecting  of  the  order  for  per- 
manent aiUmony  which  was  a  necessary  conse- 
qnence  of  the  making  at  the  instance  of  the  wife 
of  an   order  for  judicial  separation.    I  do  not 
mean  to  say  by  necessary  consequence  that  there 
was  no  discretion  in  the  court.    There  was  a 
discretion,  but,  at  any  rate,  it  was  the  usual  and 
ordinary  consequence.    It   appears  to  me  that 
we  ought  to  treat  these  costs  as  covered  by  the 
original  retainer  given  in  the  first  divorce  suit  by 
the  wife,  and  that  they  ought  to  be  borne  by  the 
husband.    With  regard  to  the  suggestion  that 
the  order  for  judicial    separation  brought  the 
liability  of  the  husband  to  an  end  so  soon  as  the 
order  was  made,  I  have  nothing  to  add  to  what 
I  have  already  said.    I    do  not  see  that  it  is 
possible  to  suggest,  so  far  as  the  case  of  Sarriaon 
V.  Sarriton  (ufri  <up.)  is  concerned,  that  there  is 
anything  in  the  judgments  of  the  Lords  Justices 
on  which  such  a  proposition  could  be  founded. 
As  regards  Ottaioay  v.  Hamilton  (ubi  *up.),  to 
this  extent  I  assent  to  what  was  said  by  counsel 
for  the  husband.    I  think  there   is  more  to  be 
said  in  his  favour  upon  that  authority  than  there 
was  upon  the  authority  of  Harrison  v.  Harrison 
{ubi  sup.).    Still,  having  carefully  read  through 
the  portion  of  the  judgment  of  Bramwell,  L.J. 
upon  which  he  relied,  I  cannot  see  that  those 
observations    compel  us  to  come   to  any  such 
conclusion  as  he  suggested,  although  they  are 
not  so  inconsistent  with  it  as   the  judgments 
in  Harrison  v.  Harrison  (ubi  sup.).    Under  these 
circumstances  I  think  that  the  order  of  War- 
rington, J.  must  be  modified  in  the  way  I  have 
mentioned. 

BoMBB,  L.J. — I  also  have  come  to  the  conclu- 
sion that  the  judgment  of  Warrington,  J.  was 
right,  except  in  respect  to  the  question  of  the 
costs  of  the  second  divorce  proceedings.  I  differ 
from  him  there,  because  I  come  to  a  different 
conclusion  as  to  the  true  effect  of  sect.  26  of  the 
Matrimonial  Causes  Act  of  1857.  In  the  first 
place,  as  a  matter  of  fact,  I  think  that  it  cannot 
De  properly  said  that  the  second  divorce  proceed- 


ings could  be  regarded  as  really  a  continuation  or 
part  of  tJie  original  divorce  proceedings.  I  think 
that  the  second  divorce  petition  presented  by  the 
husband  must  be  regarded  as  a  distinct  proceed- 
ing on  his  part — one  which  would  not  be  covered 
by  the  original  retainer  given  by  him  through  his 
wife's  implied  agency  in  the  case  of  the  original 
petition.  That  being  so.  we  have  to  consider 
what  is  the  effect  of  sect.  26  of  the  Act  upon  the 
position  of  the  wife  in  respect  of  that  second 
petition.  Now,  when  that  second  petition  was  pre- 
sented the  wife  had  obtained  a  decree  for  judicial 
separation.  Upon  the  construction  of  sect.  26 
I  do  not  feel  any  difficulty.  I  think  that  the  first 
part  of  the  section  is  clear  in  this  that  it  takes 
away  from  and  after  the  time  of  judicial  separa- 
tion, all  right  and  power  on  the  part  of  the  wife  to 
pledge  her  husband's  credit  or  to  contract  on 
behalf  of  her  husband.  The  second  part  of  the 
section  merely  gives  the  wife  power  to  make  the 
husband  liable  for  necessaries  in  a  special  case, 
that  case  being  where  upon  a  judicial  separation 
alimony  has  been  decreed  to  be  paid  and  the 
husband  has  not  duly  paid  it.  That  construction 
of  the  section  is  fatal  to  the  wife  in  respect  of  the 
costs  of  this  second  petition  because  she  cannot 
allege,  in  order  to  justify  her  retainer  of  the 
solicitor  on  behalf  of  the  husband,  that  she  had 
his  implied  authority  under  the  section,  inasmuch 
as  the  nnsband  had  in  fact  duly  paid  the  alimony 
which  he  had  been  ordered  to  pay.  Therefore 
she  did  not  fall  within  the  exception  in  the 
second  part,  and  her  general  agency  was  wholly 
taken  away  by  the  first  part.  As  the  point  has 
been  ai'gued,  and  may  have  a  bearing  on  other 
parts  of  this  case,  I  should  also  like  to  add  that 
the  words  in  the  first  part  of  the  section  "in 
respect  of  any  engagement  or  contract  she  may 
have  entered  into  "  are,  in  my  opinion,  intended 
to  be  governed  by  the  words  "whilst  so  separated" 
at  the  beginning  of  the  section.  It  is  to  oe  noted 
that  the  section  commences  by  saying  that  "  in 
every  case  of  a  judicial  separation  the  wife  shall, 
whilst  so  separated,  be  considered  a  feme  sole," 
and  the  section  is  not  intended  to  cover  any  ques- 
tion and  is  not  considering  any  question  of  what 
had  been  done  by  the  wife  before  judicial  separa- 
tion. I  think  that  the  true  construction  of  the 
whole  section  is  that  it  is  only  considering  the 
righte  and  powers  of  the  wife  after  judicial 
separation  has  been  awarded,  and  during  the 
period  of  judicial  separation.  That  decides  the 
only  point  upon  which  I  differ  from  War- 
rington, J.  As  to  the  other  pointe  I  may  be 
brief.  First,  as  to  the  coste  of  the  detinue  action. 
In  my  opinion,  for  the  puipose  of  the  ques- 
tion whion  we  have  to  consitter  here,  there  can 
be  no  true  distinction  between  the  case  of  an 
implied  authority  given  by  the  husband  to  the 
wife  to  retain  a  soUcitor  and  the  case  where  the 
husband  had  expressly  given  her  authority  to 
retain  a  solicitor,  and  the  wife  had  so  retiuned 
him.  Now,  in  that  case  the  solicitor  starte  with 
having  authority  to  prosecute  this  detinue  action 
on  behalf  of  the  wife  but  on  the  retainer  of  the 
husband.  He  is  bound  to  prosecute  the  action 
on  that  retainer,  and  is  certainly  entitied  to  do  it 
on  the  authority  and  liability  of  the  husband, 
at  any  rate  until  his  retainer  is  withdrawn.  Now, 
in  the  present  case  there  was  no  withdrawal  by 
the  husband  of  the  retainer.  The  solicitor,  there- 
fore, was  bound,  or  at  least  entitled,  to  go  on  witii 
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the  action  on  behalf  of  the  irife,  unless,  indeed,  it 
oonld  be  aaid  that,  he  having  had  notice  of 
the  jndicial  separation,  that  was  eqaivalent  to 
the  hnsband  fairing  him  express  notice  of  with- 
drawal. In  my  opinion  that  notice  cannot 
have  that  effect.  It  is  quite  conceiTsble  that, 
notwithstanding  the  judicial  separation,  the 
husband  may  have  wished  that  action  to 
be  properly  conducted  to  a  conclusion  by  the  wife 
and  by  means  of  a  solicitor  acting  on  his  credit. 
It  may  well  be  that  the  hnsbauad  might  have 
thought  that  the  wife  had  not  sufficient  means  to 
conduct  such  an  action  satisfactorily,  and  was  quite 
willing  that  the  solicitor  should  continue  to  cot 
for  the  wife.  For  this  and,  perhaps,  for  other 
reasons  I  am  satisfied  that  mere  notice  of  judicial 
separation,  even  with  notice  of  what  the  general 
effect  of  this  separation  is  under  sect.  26  upon  the 
porition  of  the  wife,  would  not  affect  the  operation 
of  the  retainer  which  was  given  before  the  judi- 
cial separation,  the  operation  of  that  retainer  not 
coming  within  the  provisions  of  sect.  26  at  aU. 
Therefore,  I  think  that  the  judge  came  to  a  right 
oonolnsion  as  to  that.  I  need  not  consider  whether 
the  hnsband  could  have  even  intervened  by  express 
notice  of  withdrawal  of  retainer  in  such  a  case  as 
this  where  the  solicitor  had  been  originally  in- 
stmcted  and  retained  by  the  husband  to  conduct 
proceedings  of  the  wife  against  the  hunband  and 
those  procoediog^  were  still  pending.  That  is  a 
question  I  will  reserve  for  consideration  when  it 
arises.  Lastly,  as  to  the  costs  of  the  proceedings 
for  alimony ;  I  agree  in  thinking  there  is  more 
difBonlty  as  to  that  point,  but  I  think  that  those 
proceedings  are  covered  by  the  proceedings  under 
the  first  petition  for  divorce.  I  think  that  they 
may  be  fairly  considered  as  part  of  the  ordinary 
proceedings  in  a  divorce  suit  such  as  this  was — 
necessary  m  order  to  complete  the  proceedings  and 
falling  within  the  contemplation  of  an^  party  to 
the  suit  who  gives  a  retainer  to  a  solicitor  to  act 
and  who  does  not  expressly  withdraw  his  retainer 
pending  the  proceedings.  I  think  that  the 
alimony  proceedings  may  be  fairlv  considered  to 
be  necessary  and  proper  proceedings  and  to  be 
part  of  the  gnnend  proceedings  on  a  divorce 
petition — that  is  to  say,  proceedings  which  the 
solicitor  would  be  bound,  or  at  least  entitled,  to 
oondnot  without  a  fresh  retainer.  Therefore  the 
costs  of  the  alimony  proceedings  are  governed  by 
the  same  piinciple  as  the  costs  of  the  detinue 
action. 

Gozbnb-Habdt;  L.J. — I  agree.  I  starb  with 
the  admission  that  the  husband  cannot  dispute 
the  original  retainer  in  the  first  divorce  suit  and 
in  the  detinue  action.  He  has  paid,  or  has 
expressed  his  willingness  to  pay,  solicitor  and 
client  costs  up  to  the  date  of  judicial  separation 
on  that  footing.  It  may  be  that  he  might  have 
denied  the  detainer  at  an  early  stage  of  the 
divorce  proceedings,  and  might  have  relied  on  the 
change  in  the  law  introduced  by  the  Married 
Women's  Property  Act.  It  is  not  necessary  to 
expresii.  and  I  do  not  express,  any  opinion  as  to 
that.  There  are  three  points  to  be  considered. 
First,  as  to  the  costs  of  the  first  divorce  petition 
after  the  order  for  judicial  separation.  The  suit 
was  not  finally  ended  by  that  decree.  The  divorce 
proceedings  were  of  this  nature.  The  husband 
commenced  proceedings  in  the  Divorce  Court 
claiming  a  divorce  on  the  ground  of  adultery. 
The  wife  by  her  defence  claimed  judicial  separa- 


tion according  to  the  provisionB  of  the  Act  of 
Parliament  on  the  ground  of  cruelty,  and  before 
the  case  came    on    she  obtained  an  order  for 
alimony  pendente    lite,    and  that    alimony  was 
increased  from  time  to  time ;  but  no  permanent 
alimony  was  obtained  until  a  much  later  date.   It 
appears    to    me   that  all  these  proceedings  in 
respect  of  alimony  which  were  taken  either  under 
sect.  24  or  nnder  sect.  32  of  the  Matrimonial 
Causes  Act  of  1857  ought  properly  to  be  regarded 
as  prooeediogs  in  the  first  divorce  suit,  proceedings 
which  were  reasonably  in  contemplation  of  the 
parties  when  the  adnutted  retainer  was  given  io 
the  solicitor  to  act  for  the  wife  in  that  suit 
That  would  be  my  impression  if  there  wore  no 
authority  on  the  point,  but  when  one  considers 
the  case  of  Harriton  v.   HarrUon,  although  ik 
may  be  said,  and  said  with  truth,  that  as  the 
hnsband  was  not  a  party  to  those  proceedings  it 
was  not  an  absolute  decision,  still  it  is  impossible 
to  rend  the  judgments  of  the  three  learned  judges 
in  that  case  without  seeing  that  the  whole  founda- 
tion of  the  order  refusing  the  solicitor  a  charge  on 
the  wife's  property  for  his  costs  was  that  he  had  a 
right  to  proceed  against  the  husband  to  recover  the 
costs  incurred  in  utat  case  after  the  order  absolute, 
but  on  the  footing  of  a  retainer  granted  at  the 
beginning  of  the  divorce  suit,  and  the  recent 
decision  of  Gordon  v.   Gordon  {uhi  tup.)  really 
proceeds  on  the  same  footing,  and  involves  the 
same  principle.     Therefore,   I  think   that  War- 
rington, J.  was  quite    right  in  saying  that  the 
husband  is  liable  for  all  the  steps  up  to  the  order 
for  permanent  alimony  in  the  first  divorce  proceed- 
ings.   With  regard  to  the  action  of  detinue  that 
is  a  much  plainer  and  easier  case  than  the  other. 
It  is  a  simple  case  of  an  indivisible  retainer  not 
withdrawn  by  any  act  of  the  husband.     It  is  sud 
that,  inasmuch  as  the  solicitor  had  notice  of  the 
order  for  judicial  separation,  which  wonld  prevent 
the  wife  from  giving  a  new  retuner,  that  notice 
ought  to  be  treated  as  equivalent  to  a  withdrawal 
of  the  old  retainer.    I  cannot  follow  that.    When 
once  a  good  retainer  has  been  given  at  the  com- 
mencement of  an  action  something  definite,  clear, 
and  precise  is  required  to  withdraw  that  retainer, 
and  to  get  rid  of  the  indivisible  effect  of  that 
retainer.    As  to  the  third  point,  I  cannot  agree 
with    Warrington,    J.    I    think    that    he    was 
influenced  by  sect.  16  of  the  Act  of  1857,  which 
says  that  a  sentence  of  judicial  separation  "  shall 
have  the  effect  of  a  divorce  a  mentd  et  thoro  nnder 
the  existing  law";  although  it  goes  on   to  say 
"and  such  other  legal  effect  as  herein  mentioned," 
and  that  he   applied    in  the    consideration    of 
this  case    the  old  authorities  which  held  that 
where   a  divorce    a    mentd    et  thoro  had   been 
granted  and  alimony    had    been  allowed,    that 
alimony  was  only  a  provimon  for  such  necessaries 
as  were  reasonably  in  the  contemplation  of  the 
parties  or  of  the  court,  and  did  not  prevent  the 
wife  from  entering  into  a  contract  for  necessaries 
in  respect  of  a  matter  which  was  not  within  the 
contemplation  of  the  parties,  or  within  the  scope 
of  the   alimony  which  was  allowed.    The  diffi- 
culty I  feel  is  that  sect.  26  appears  to  me  to  cut 
away  and  destroy  the  foundation  of  that  limita- 
tion.   The  language  of  the  section  is  too  strong. 
It  expressly  enacts  with  one  exception  only  thu 
that  in  every  case  of  a  judicial  separation  the 
wife  shall,  whilst  so  separated,  be  considered  as 
a /erne  tole,  and  the  husband  shall  not  be  liable 
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in  respect  of  but  enj^gement  or  contract  elie 
mMT  have  entered  into,  as  I  read  it,  whilst  the 
jaucial  separation  shall  continne.  That  being 
BO,  it  appears  to  me  that  the  old  authorities  have 
nothing  to  do  with  the  matter.  The  proviso  at 
the  end  of  the  section  cannot  help  the  wife 
because  it  is  admitted  that  the  hnslwad  haspaid 
the  alimony  which  he  was  ordered  to  pay.  He  is 
not  therefore  liable  within  the  exception,  and  be 
is  expressly  exempt  under  the  first  part  of  sect.  26. 
I  think  that  the  decision  of  Warrington,  J.  was 
entirely  right  except  as  to  this  one  point,  but  as 
to  that  the  order  must  be  amended.  There  will 
be  no  costs  here  or  below. 

Solicitors :  J.  MiteheU,  agent  for  A.  Willeoek 
and  Taylor,  Wolverhampton ;  Wingfield  and 
Blew. 


Nov.  29  and  30, 1901. 

(Before  Yauoban  Williams,  Bomeb,  and 

Gozknb-Habdt,  L.JJ.) 

Sacndsbs  v.  Shafto.  (a) 

APPEAL  FBOH  THE  CHANCEBT  DIVISION. 

Power  of  jointuring — Bargain  between  hueband 
and  wife — Fraud  on  power. 

A  tenant  for  life,  having  a  power  of  jointuring 
not  exceeding  3001.  a  year,  executed  in  1882  a 
deed  appointing  the  whole  of  that  amount  to  his 
wife  in  consideration  of  a  present  payment  to 
him  by  her  of  501.  out  of  her  own  moneys.  He 
died  in  1902. 

Held,  that  the  appointment  was  valid,  and  was  not 
a  corrupt  bargain  and  a  fraud  on  the  power. 

Baldwin  v.  Roche  (5  Ir.  Eq.  Btp.  110)  considered 
and  followed, 
^  Whelan  v.  Palmer  (58  L.  T.  Bep.  937;  39  Ch. 

Div.  648)  overruled. 
>.  Decision  of  Keheuiich,  J.  (ante,  p.  282)  reversed. 

Appeal  by  the  pl^ntiff   from   a   decision  of 
Eekewioh,  J.  {ante,  p.  282). 

Btewart-Smith.  K.G.  (with  him  MarteUi)  for 
the  appellant — The  question  raised  by  this  appeal 
is  whether  the  power  to  jointure  conferred  upon 
'the  hnsband  as  tenant  for  life  of  the  estates  under 
the  will  of  the  testator  has  been  exercised  in 
circumstances  which  render  the  execution  of  the 
power  a  fraud  on  the  power  in  law.  I  submit 
that  it  has  not.  A.  power  to  jointure  is  a  power 
given  to  a  husband  not  only  for  the  benefit  of  the 
wife,  but  also  of  the  husband  himself  in  various 
ways,  as  the  authorities  show.  For  example,  by 
the  effect  of  the  Statute  of  Uses  any  grant  of 
jointure  by  a  husband  to  his  wife  made  the  estate 
of  the  husband  free  from  dower.  The  wife's  right 
to  dower  was  barred  by  her  acceptance  of  a 
jointure  in  lieu  of  dower.  [  Cozens- Habdt, 
L.J. — That  is  disposed  of  since  the  Dower  Act 
1833.]  Another  reason  is  that  a  power  to  jointure 
enables  a  man  to  m'arrr  a  woman  of  greater 
fortune,  and  to  obtain  by  bargain  before  marriage 
an  interest  in  her  property  which  otherwise  be 
might  not  be  able  to  obtain.  A  very  good  form 
of  settlement  in  which  this  point  appears  is  con- 
tained in 

Tyrconnel  v.  Aneasler,  Ambl.  237. 
The  only  case  in  which  the  present  question  has 
been  precisely  dealt  with  is  Baldwin  v.  Boche  (5  Ir. 

(a)  Bejorted  1)7  E.  A.  Scbatchlbt,  Eiq.,  B»rrtMer-kt-L»w. 


Eq.  Bep.  110),  cited  in  Sugden  on  Powers  (8th 
edit.,  p.  609)  as  an  authority.  The  cases  of  Lane 
V.  Page  (Ambl.  233)  and  Aleyn  v.  Belchier 
(1  Eden,  132)  am  also  there  cited.  Here  the 
husband  exercised  the  power  in  favour  of  his  wife 
in  consideration  of  a  payment  by  her  oat  of  her 
own  moneys,  and  that  I  say  was  a  ■pertectij  per- 
missible  bargain.  [Roueb,  L.J. — Yoq  cannot 
put  your  argument)  better  than  is  stated  in 
Sagden  on  Powers  (vibi  (up.).]  A  passage  to  the 
same  effect  appeared  in  the  first  edition  of  Farwell 
on  Powers.  It  is  repeated  in  the  latest — the 
fifth— editicm  (at  p.  434),  the  case  of  Whelan  v. 
Palmer  (58  L.  T.  Bep.  937;  39  Ch.  Div.  648) 
being  there  added.  That  was  likewise  a  decision 
of  Kekewiob,  J.  This  is  not  a  case  of  a  man 
exerdsing  the  power  to  jointare  to  pay  his  own 
debts,  and  so  benefit  himself  out  of  the  estate,  as 
in  Whelan  v.  Pahner  (ubi  sup.).  The  effect  of  an 
appointment  to  one  or  more  of  his  children,  to 
the  exclusion  of  others,  by  a  parent  who  has  a 
power  of  appointment  amongst  his  children  was 
considered  in 

Daubeny  v.  CocUmm,  1  Mtr.  626. 

The  judgment  of  the  learned  jadg«  in  the  cases 
below  proceeds  on  the  assumption  uiat  a  bargain 
by  a  husband  and  wife  for  the  execution  of  a 
power  to  jointure  is  bad,  the  bargain  not  being 
for  the  benefit  of  the  wife,  it  being  for  a  price  in 
excess  of  its  value.  But  the  wife  thought  that 
she  was  getting  a  benefit  or  she  would  not  have 
paid  the  nusband  501.  The  whole  doctrine  relat- 
ing to  this  subject  was  discussed  in 

Macintosh  v.  Pogoie,  72  L.  T.  ;Bep.  251 ;  (1895)  1 
Ch.  505. 

[BoHBB,  L.J. — The  case  of  Baldwin  v.  Boche  {ubi 
tup.)  is  distincUy  an  authority  in  yonr  favour.] 
[He  was  stopped  by  the  Court.] 

Warmington,  E  C.  and  T.  C.  Jarvis  for  the 
respondents.— The  case  of  Lane  v.  Page  (ubi  sup.) 
is  in  favour  of  the  respondents,  and  Aleyn  v. 
Belchier  {ubi  tup.)  shows  that  a  power  to  jointure 
mast  be  exercised  for  the  end  designed — i.e.,  for 
the  benefit  of  tiie  wife — otherwise  it  is  corrupt  and 
void.  The  case  of  Tyrconnel  v.  Aneatter  {ubi 
•up.)  is  not  in  point  here  at  all.  As  to  the  case 
of  Daubeny  v.  CoeJcbum  {ubi  sup.).  Lord  St. 
Leonards'  remark  in  Sugden  on  Powers  shows 
that  it  was  an  exception  to  the  general  rule.  The 
authorities  are  all  summed  up  by  Fry,  L.J.  in  Be 
Turner's  Settled  Estates  (52  L.  T.  Bep.  70 ;  28 
Ch.  Div.  205),  and  his  Lordship  observed  (at 
p.  217  of  28  Ch.  Div.)  that,  if  the  court  finds  not 
only  that  there  was  an  antecedent  contract,  but 
that  that  contract  was  the  causa  sine  qua  non  of 
the  appointment,  then  the  appointment  is  bad. 
This  was  so  in  the  present  case.  With  resj^ct  to 
the  Irish  case  of  Baldwin  v.  Boche  {ubi  sup.),  the 
criticism  is  that  it  has  not  been  oit^  in  any  subse- 
quent English  case,  and  has  not  been  the  subject 
of  judicial  investigation  in  this  country.  The 
distinction  between  the  case  of  Lane  v.  Page  {ubi 
sup.)  and  that  of  Baldwin  v.  Boche  {ubi  sup.)  is 
a  mere  distinction  of  form  rather  than  one  of  sub- 
stance. If  a  power  is  not  one  that  the  donee  is 
at  libwty  to  exercise  for  his  own  benefit,  then  he 
cannot  so  exercise  it  as  to  obtain  a  benefit  indi- 
rectly from  such  exercise.  In  the  present  case 
the  intent  was  to  benefit  the  husband.  It  was 
therefore  a  corrupt  bai'gain  and  a  fraud  on  the 
power.     The  present  case  is  sttt  gentris  on  its 
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facts,  and  is  therefore  diatiagaiBhable  from  all  the 
anthoritiea  in  the  booka. 

No  reply  vraa  called  for. 

Yattoham  Williahb,  L.J. — ^This  is  an  appeal 
from  a  decision  of  Kekewich,  J.  The  efEect  of 
the  decision  is  properly  set  oat  in  the  headnote 
to  the  report  of  the  case  in  the  court  below  in  the 
Law  Times  Reports  (91  L.  T.  Bep.  282),  which  I 
have  before  me  :  "A  tenant  for  life  having  a  power 
of  jointure  for  3002.  a  year,  executed  in  1882  a 
deed  appointing  the  whole  amount  to  his  wife  in 
consideration  of  a  present  payment  to  him  by  her 
of  502.  He  died  in  1902.  Held,  that  the  appoint- 
ment was  invalid."  We  have  to  consider  the 
question  whether  that  decision  of  Kekewich,  J. 
is  right  or  not.  I  think  that  it  must  be  taken 
that  Kekewich,  J.  arrived  at  this  conclusion  upon 
the  basis  that  there  was  a  corrupt  barg;ain 
between  the  husband  and  wife  here — ^a  bargain 
which  the  learned  judge  thought  was  a  bargain 
intended  to  benefit  the  husband  solely.  The 
evidence  upon  which  he  came  to  this  conclusion 
was  this :  There  was  a  <x>rreepondence  between 
the  husband  and  wife  from  which  it  appeared  that 
the  hnslMind  expressed  himself  that  he  would  only 
execute  this  power  of  jointure  in  favour  of  his 
wife  if  she  would  pay  him  the  sum  of  502.  Then 
there  was  the  evidence  of  an  actuary  that  502.  was 
the  full  market  value  of  the  annuity  secured  by 
the  jointure,  having  regard  to  the  respective  ages 
of  the  husband  and  wire.  Kekewich,  J.  came  to 
the  conclusion  that  that  made  it  an  arrangement 
solely  for  the  benefit  of  the  husband ;  and  ttiat  for 
that  reason  it  was  a  corrupt  bargain  and  a  fraud 
on  the  power.  1  cannot  agree  with  Kekewich,  J.'s 
decision  in  this  case.  His  Lordship  in  his  own 
judgment  folly  recognised  the  distinction  between 
the  execution  of  a  power  of  jointure  and  the 
execution  of  a  power  in  favour  of  children.  But, 
while  fully  recognising  that  distinction,  he  has 
nevertheless  come  to  the  conclusion  that  this 
execution  of  the  power  by  the  husband  was  a 
fraud  on  the  power,  being  solely  for  the  benefit  of 
the  husband.  If  the  bargain  made  between  the 
husband  and  the  wife  here  had  been  a  bargain 
dealing  with  the  actual  jointure  itself,  and  a 
bargain  under  which  the  wife  only  got  part  of 
the  sum  secured  by  the  jointure  and  the  residue 
was  paid  to  some  nominee  of  the  husband  or 
to  some  creditor  of  the  husband,  I  should  have 
entirely  agreed  with  the  decision  of  Kekewich,  J. 
But  the  learned  judge  seems  to  have  thought  that, 
inasmuch  as  the  money  paid  by  the  wife  was, 
according  to  the  evidence  of  the  actuary,  the  full 
value  of  that  which  she  was  to  get,  it  placed  the 
case  upon  the  same  level  as  if  that  which  had  been 
the  subject  of  the  bargain  had  been  a  disposition 
of  a  part  of  the  jointure  itself.  However  much 
one  is  to  loo^  at  substance  and  not  at  form,  I 
cannot  agree  with  that  conclusion.  I  think  that 
before  I  deal  with  the  case  generally  it  is  perhaps 
a  convenient  moment  to  say  that  I  consider  that 
Kekewich,  J.  in  arriving  at  the  conclusion  at 
which  he  did  arrive  was  to  a  large  extent  following 
his  own  decision  in  the  case  of  Whelan  v.  Palmer 
(58  L.  T.  Rep.  937 ;  (39  Ch.  Div.  648).  I  think 
that  really  that  decision  cannot  be  supported  any 
more  than  the  decision  in  the  present  case  can  be 
supported,  because  the  decision  in  that  case 
neglects,  as  the  decision  in  the  present  case  seems 
to  do,  tixe  distinction  between  dealing  with  the 


jointure  itself  and  the  giving  of  a  consideration 
by  the  wife  which  leaves  ner  entitled  on  the  death 
of  her  husband  to  receive  the  whole  jointure.    I 
think,  tiieref  ore,  that  our  decision  here  must  he 
taken  as  afEecting  not  only  the  present  case,  but 
also  the  case  of  Whelan  v.  Palmer  (ubi  sup.)  as 
an  authority.     Now,    in   the   present    case   we 
have    really    had  our    attention    called    to   an 
authority    which    practically    disposes    of    the 
case  in   so   far   as   the  authority   is   one  which 
we  ought  to  follow.     The  decision  to  which  I  am 
referring  is  in  the  case  of  Baldwin  v.  BocKe  (5  Ir. 
Eq.  Rep.  110).    In  one  sense  the  decision  of  that 
case  in  the  Irish  court  does  not  bind  us.  Although 
it  is  a  case    to  which,  having  regard   to   the 
eminence  of  the  learned  judges  who  were  parties 
to  the  judgment,  we  should  pay  the  very  greatest 
attention.    But  there  is  a  sense  in  which  Baldtnn 
V.  Boche  {rtbi  tup.)  is  binding  upon  us  in  a  very 
important  degree,  because  that  case  is  one  which 
was  referred  to  in  Sugden  on  Powers,  and  referred 
to  there  as  an  authority  which  was  in  accordance 
with  the  law.    The  edition  of  Sugden  on  Powers 
which  I  have  before  me  is  in  the  year  1861.    That 
case  is  also  referred  to  in  Farweli,  J.'s  book  on 
Powers   (5th    edit.,  p.  434),  and    is    there  also 
referred  to  as  a  binding  authority.    It  is  plain 
that  an  authority  of  this  sort  is  an  authority 
which  may  have  been  and  probably  has  been  in 
fact  acted  upon  by  conveyancers  and  others  as  a 
binding  authority.   And  it  would  be  a  very  serious 
thing  now — more  than  forty  Tears  since  the  date 
of   Lord  St.   Leonards'  book  approving  so  dis- 
tinctly of   that   decision — to    say  that   we  are 
?ne8tioning  it.    Excepting  the  decision,  to  which 
have    called    attention,   of    Kekewich,    J.    in 
Whelan  v.  Palmer  (ubi  sup.),  there  has  been  no 
reported  decision  whatsoever  in  which  the  case 
of  Baldwin  v.  Boehe  {ubi  itfp.)  has  ever  been 
questioned.     I  propose  in  the  first  instance  to 
call  attention  to  the  case  first  referred  to  by  Lord 
St.  Leonards  in  his  book  on  Powers.    This  in  the 
edition  of  1861,  which  I  have  now  before  me,  is 
cited  at  p.  610.    The  case  to  which  I  am  alluding 
is  that  of  Lane  v.  Page  (Ambl.  233).    It  was  a 
case  in  which  the  bargain  made  was  a  bargain 
affecting  the  jointure  itself,  and    part   of   the 
jointure  was  to  g^  to  the  payment  of  a  crsditor 
of  the  husband — of  course  after  the  hnsband's 
death — and    the   residue  of   the    jointnre  was 
to  go  to  the  wife.     Lord  Hardwicke  had  held 
in    that    case  that  the  execution  of    the  power 
to     jointure     was    good    in     so     far    as    the 
wife's    portion  was  concerned,   but  bad    in    so 
far  as  the  portion   going   to  the    husband  was 
concerned.    But,  although  we  have  not   in  the 
present  case  to  deal  with  any  severance  of  the 
jointure — such  as  that  which  had  to  be  dealt  with 
in  Lajie  v.  Page  {ubi  »up.) — yet  that  case  is  an 
authority  in  this  way — that  is  to  say,  that  it  is 
quite  plain  that  there  was  there  a  bargain  between 
the  husband  and  the  wife ;  and  Lord  Hardwicke 
held    that,  notwithstanding    the    bargain  there 
between  the  husband  and  the  wife,  the  appoint- 
ment stood  in  so  far  as  that  portion    ot   the 
jointnre  was  concerned  which  the  wife  was  to 
take.    It  may  be  convenient  at  this  moment  to 
say  a  few  words  about  some  comments  that  Sir 
William  Grant,  M.R.  made  in  the  case  of  Daubeny 
V.  Coekbum  (1  Mer.  626)  upon  the  case  of  Lane 
V.  Page  (uftj  sup.).    Sir  William  Grant,  M.R.  took 
the  view  that  if  the  execution  of  the  power  to 
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jointure  was  frandnlent  in  one  lespeot,  ifc  wae  bad 
altogether,  and  he  did  not  approve  of  the  deci- 
sion of  Lord  Hardmcke  in  Jjane  y.  Page  (u6t 
tup.),  which  held  that  the  appointment  stood 
as  to  part  and  was  bad  as  to  the  residne. 
Bat  we  need  not  in  the  present  case  be  troubled 
with  that  case  of  Daubeny  t.  Coekbuni  (u&i  eup.) 
at  all.  Everyone  reading  the  judgment  of  Sir 
William  Grant,  M.B.  in  that  case  must  be 
struck  with  the  force  of  hia  reasoning,  but 
it  does  not  touch  the  case  which  we  have  now  to 
determine.  Having  made  those  observations  on 
Lane  t.  Page  {ubi  sup.)  and  Daubeny  v.  Coek- 
bum  {ubi  sup.),  I  think  that  I  may  now  pass  to 
the  judgment  in  Balduiin  v.  Boehe  {ubi  sup.), 
only  remarking  that  in  his  observations  in 
Rowley  v.  Boioley  (Kay,  242)  Page  Wood,  V.C. 
recognises  the  authority  of  Lane  v.  Page  {ubi 
sup.),  although  the  case  which  he  had  to  deal 
with  there  was  not,  1  think,  the  case  of  a  power 
to  jointure,  but  the  case  of  a  power  of  appoint^ 
ment  among  children.  Kow,  the  case  of  Baldunn 
y.  Bpehe  (u6i  sttp.)  is  a  remarkable  one.  I  do  not 
think  that  I  can  do  better  or  put  it  more  con- 
cisely than  it  is  put  in  the  marginal  note  to  the 
report :  "  Tenant  for  life,  with  a  power  to  join- 
ture, marries,  but  does  not  exercise  the  power. 
His  wife  was  seised  of  real  estate  for  the  term 
of  her  life,  which,  on  the  marriage,  was  settled 
to  the  use  of  the  husband  for  the  joint  lives  of 
himself  and  his  wife,  remainder  to  the  wife  for  her 
life.  The  husband  afterwards  became  indebted ; 
and  agreed  with  his  wife  and  creditor  that  he 
would  exercise  the  power  of  jointuring  in  her 
favour ;  and  that  she  should  grant  to  the  creditor 
an  annuity  for  the  term  of  her  life,  equal  in 
amount  to  the  jointure,  to  be  charged  upon  her 
estate,  and  to  become  payable  upon  the  death  of 
the  husband,  which  agreement  was  carried  into 
execution.  The  husband  died.  Held,  that  the 
execution  of  the  power  of  jointuring  was  not  a 
fraud  upon  the  remainderman.  On  the  death  of 
the  husband  the  remainderman  refused  to  pay 
the  jointure,  and  the  wife  refused  to  pay  the 
annuity.  No  attempt  was  made  during  her  life 
to  enforce  payment  of  either.  Held,  that  her 
executrix  might  sustain  a  bill  for  payment  of  the 
arrears  of  the  jointure,  although  the  wife  had 
not  performed  her  part  of  the  contract  by  paying 
the  annuity."  Before  I  read  some  observations 
of  the  learned  judges  in  that  case,  I  would  point 
out  what  a  strong  case  that  was,  and  how  com- 
pletely it  covers  the  present  case,  because  in  that 
case,  as  in  the  present  case,  the  execution  of  the 
power  to  jointure  was  an  execution  which  took 
place  after  the  marriage,  and  not  in  pursuance  of 
an  ante-nuptial  agreement.  Moreover,  the  con- 
sideration which  the  wife  gave  was  equal  in 
amount tothe jointure.  IJnderthosecircnmstenoes 
what  did  the  learned  judges  hold  P  Did  they  hold 
that  the  fact  that  the  wife  gave  a  consideration  to 
the  husband — or  rather  to  the  husband's  creditor 
at  the  instance  of  the  husband — for  executing 
the  power  to  jointure  in  her  favour  rendered  the 
bargain  corrupt  and  a  fraud  on  the  power  as 
regarded  the  remainderman  P  Not  at  all.  They 
came  to  exactly  the  contrary  conclusion.  I  ^U 
just  read  a  word  or  two  which  fell  from  Lefroy, 
B.  in  the  course  of  the  argument.  His  Lordship 
said  (at  p.  113  of  5  Ir.  Eq.  Bep.) :  "  In  both  those 
cases " — that  is  to  say,  the  cases  of  Lane  v. 
Page  (ufri  sup.)  and  Aleyn  t.  Belchier  {ubi  sup.)— 


"the  whole  contract  related  to  the  jointure,  and 
nothing  else."  Ot  course,  in  the  present  case,  as 
I  have  already  indicated,  there  is  no  contract 
relating  to  the  jointare  whateoever.  The  wife 
gete  the  whole  jointure.  "How  do  you  answer 
the  common  case  of  a  settlement  where  the 
husband  gets  a  fortune  with  his  wife,  applies  it 
in  payment  of  his  own  debts,  and  in  con- 
sideration of  it  executes  the  power  of  join- 
turing P "  The  answer  which  was  made  to 
that,  an  answer  which  the  learned  judges  did 
not  find  satisfactory,  was  simply  this :  "  The 
evidence  shows  that,  although  not  in  form 
yet  in  substance,  the  contract  of  the  parties  was 
that  the  husband's  debt  should  be  paid  out  of  the 
jointure."  That  answer,  as  I  have  just  remarked, 
was  not  considered  sufficient,  and  it  seems  to  me 
for  the  obvious  reason  that  that  answer  still  left 
it  an  absolutely  true  proposition  that  the  wife  was 
to  receive  the  jointare  in  full,  and  no  part  of  it 
was  under  this  bargain  to  be  token  from  her. 
Brady,  O.B.  said  this  (at  p.  114  of  5  Ir.  Eq.  Bep.) : 
"  This  case  has  been  put  by  the  counsel  for  the 
defendant  on  the  only  ground  upon  which  the 
claim  can  be  resisted — namely,  that  the  court 
ought  to  look  on  this  transaction,  not  as  a  grant 
of  a  jointure  to  the  wife,  but  as  a  grant  of  an 
annuity  to  the  creditor  of  the  husband;  and  if 
that  were  the  whole  of  the  case,  it  seems  to  me 
that  it  would  fall  within  the  authorities.  But 
these  authorities  only  go  to  this  extent :  that  in 
the  execution  of  a  power  of  jointuring,  which  is 
given  for  the  benefit  of  the  wife,  it  shall  not  be 
so  executed  as  to  be  the  means,  colourably,  of 
ccnveying  an  interest" — and  then  these  words 
appear  in  italics — "  in  the  jointure  itself  to  the 
creditor  of  the  husband.  If  the  intention  of  the 
parties  really  is  that  the  jointare  shaU  go  to  some 
third  person,  such  intention  cannot  be  effected  by 
an  execution  of  the  power ;  for  snch  execution  of 
the  power  is  not  a  grant  of  a  jointure  at  all." 
Then  his  Lordship  went  on  to  say :  "  But  is  this 
the  case  here  P  "  I  will  only  refer  to  one  passage 
in  the  judgment  of  Richards,  B.  He  thus  set  out 
(at  p.  115)  what  he  conceived  to  be  the  bargain 
in  that  case  between  the  husband  and  the  wife : 
"  I  will  Buppose  that  the  whole  of  this  transaction 
was  spread  out  upon  the  face  of  the  jointure  deed, 
and  then  it  would  run  thus :  that  whereas  the 
husband  was  indebted  to  Gash  and  whereas  his 
wife  was  entitled  to  certain  property,  and  was 
desirous  to  secure  thereout  the  debt  due  to  her 
husband's  creditor,  and  that  the  husband  was 
desirous  of  doing  the  same,  but  that  if  the  wife 
did  so  she  would  be  left  without  an  adequate  pro- 
vision ;  and,  therefore,  the  husband  agreed  to 
secure  to  her  a  jointure  charged  on  his  lands ; 
and,  therefore,  in  consideration  of  the  wife  making 
her  own  preperty  liable  to  the  payment  of  this 
debt,  the  uusband  exercises  his  power  to  jointure, 
and  charges  the  jointure  upon  the  estate  of  which 
he  was  merely  tenant  for  life.  What  is  there 
fraudulent  or  against  conscience  in  such  a  trans- 
action? What  equity  has  the  remainderman, 
who  takes  the  estate  subject  to  the  capricious 
exercise  of  that  power,  to  complain  P  How 
is  he  prejudiced  P  I  do  not  see  how."  The 
only  other  thing  to  which  I  desire  to  call  attention 
is  a  short  passage  in  the  judgment  of  Lefroy,  B. 
He  said  (at  p.  116) :  "  Mr.  Deasy  properly  admite 
that  there  is  a  difference  between  a  jointuring 
power  and  a  power  to  appoint  amongst  children. 
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A  jointaring  power  is  one  bv  which  the  husband 
may  make  a  iMnefifc;  not  a  benefit  hy  perverting 
that  which  is  the  snbject-matter  of  the  power  to 
a  purpose  which  the  aonor  of  the  power  did  not 
inton<C  but  hj  applying  it  to  its  proper  use,  in 
oonsideration  of  uia  getting  something  which  he 
is  at  liberty  to  get  for  his  own  benefit.  It  is  very 
cUfferent  from  a  power  to  appoint  to  children."  I 
think  that,  having  regard  to  the  passages  which 
I  have  just  read  from  the  jndgments  of  the 
learned  judges  in  the  case  of  Baldwin  v.  Boehe 
(vM  mp.),  it  is  clear  that  that  case,  if  we  follow  it, 
is  a  case  which  absolutely  disposes  of  the  appmd 
in  the  present  case.  In  my  judgment  we  ought 
to  follow  that  case — first,  because  I  think  that  the 
reasoning  of  the  learned  judges  in  that  case  is 
sound;  secondly,  for  the  reason  which  I  have 
already  given,  that  it  is  a  case  which  has  not  been 
questioned  during  the  past  forty  odd  years,  and 
which  probably  has  been  acted  upon  again  and 
again  by  conveyancers  and  others.  Under  these 
mrcnmstances  I  think  that,  upon  the  authority  of 
the  case  of  Balduiin  v.  Boohe  (ubt  *«}>.),  we  ought 
to  allow  this  appeal,  which  will  be,  of  coarse, 
with  the  usual  consequences  with  regard  to  costs 
here  and  below. 

BOMBR,  L  J. — I  am  of  the  same  <K)inion.  A 
power  to  jointure  is  a  somewhat  peculiar  power, 
and  differs  in  many  obvious  respects  from  the 
power  given  to  a  tenant  for  hfe  to  appoint 
amongst  children  or  amongst  a  special  limited 
class.  It  has  accordingly  been  held  that  while 
an  appointment  by  way  of  jointure — as  the  result 
of  a  Dargain  between  husband  and  wife — that 
part  ot  the  jointure  shall  go  or  be  for  the  benefiit 
of  the  husband's  creditors  or  a  stranger  is  bad 
to  the  extent  of  that  part,  yet  the  rest  of  the 
appointment  m^  stand  in  so  far  as  the  jointure 
is  to  be  enjoyed  by  the  wife  herself.  Probably 
one  of  the  reasons  ioi  this  view  of  the  courts  was 
tbat  to  hold  otherwise  would  have  been  to  inva- 
lidate the  bargains  so  frequently  made  by  which 
the  husband  and  wife  have  contracted  on  a  settle- 
ment that  the  wife  shall  get  a  jointure  in  con- 
sideration of  the  husband  obtaining  an  interest 
in  her  property.  The  courts  very  naturally  have 
apparently  shrunk  from  such  a  conclusion,  and 
aooordinflfiy  the  rule  that  the  wife  might  hold  a 
jointure  mtended  to  be  enjoyed  by  herself,  though 
she  has  obtained  it  by  a  bargain  with  her  husband, 
giving  him  or  his  creditors  as  a  consideration 
some  interest  in  her  property,  has  long  been 
recognised.  It  has  been  recognised  from  very 
•«arly  times — from  Lane  v.  Page  (Ambl.  233)  down 
to  the  present  time,  with  the  exception  of  and 
until  the  decision  of  Kekewioh,  J.  in  Whelan  t. 
Palmer  (58  L.  T.  Rep.  937 ;  39  Oh.  Div.  648)  and 
in  the  present  case.  After  what  my  Lord  has 
said  about  the  authorities,  it  does  not  appear  to 
me  necessary  to  go  through  them  again.  All  that 
I  can  say  is  that  I  think  the  rule  which  I  have 
referred  to  has  been  for  so  Ions  recognised  and 
acted  upon  that  it  ought  not  to  be  departed  from 
now.  And  in  my  opinion  the  two  decisions  of 
Kekewich,  J. — in  Wnelany.  Palmer  {ubi  eup.)  and 
in  the  present  case — were  wrong.  The  present 
case  clearly  comes  within  the  rule  to  which  I  have 
referred,  for  the  whole  of  the  jointure  is  to  be 
enjoyed  by  the  wife.  The  circumstances  that  the 
hnsbuid  and  wife  were  separated  for  so  long  and 
that  she  had  commenced  divorce  proceedings 
against  him  are  not  circumstances  which  deprived 


the  wife  of  her  position  as  such,  or  prevented  her 
from  being  a  proper  object  of  the  power  to  jointnte. 
Nor  do  I  think  tnat  they  are  circumstances  which 
from  a  legal  point  of  view  prevent  the  present 
appointment  from  being  goodor  from  being  unable 
to  enjoy  the  benefit  of  me  rule  to  which  I  have 
referred.  It  follows  that  the  appeal  must  succeed, 
and  accordingly  there  ought  to  be  a  declaration 
that  the  plaintiff  is  entitled  to  the  jointure,  and, 
if  necessary,  an  account  of  what  is  due  for  arraan, 
and  aa  order  for  payment.  Probably  it  will  be 
sufficient  if  liberty  to  apply  for  a  receiver  is  given 
should  that  be  reqtured,  and  of  course  the  defen- 
dants must  pay  the  costs  here  and  below. 

Cozens-Habdt,  L.J.  —  I  am  of  the  same 
opinion.  I  agree  with  what  has  been  said  by  my 
Lord  and  Bomer,  L.J.  that  a  power  to  jointure 
is  peculiar.  It  is  so  peculiar  that  I  am  not  aware 
of  any  power  which  stands  on  precisely  the  same 
fcotine.  The  result  of  the  authorities  seems  to 
me  to  oe  that  the  remaindermen  cannot  complain 
in  so  far  as  the  appointment  of  a  jointure  is  really 
for  the  benefit  of  the  wife  in  this  sense — that -she 
will  take  the  jointure  itMlf  free  from  any  obliga- 
tion to  hand  over  part  thereof  to  anyone  else.  It 
is  no  objection  to  the  validity  of  the  appointment 
that  the  husband  receives  a  consideration  for 
exercising  the  power.  That  that  is  plainly  so  in 
the  case  of  an  ante-nuptial  bargain  caimot  be 
doubted.  The  case  of  Tyreonnel  v.  Aneatier 
(Ambl.  237)  is  one  among  many  authorities 
which  show  that.  In  that  case,  in  consideration 
ot  the  husband  getting — I  think  it  was  10,0002. 
there — part  of  his  intended  wife's  property  he 
agreed  to  execute  a  power  to  jointure ;  and  that 
was  held  to  be  a  valid  exercise  of  the  power. 
What  difference  can  there  be  if  the  bargain  is 
not  ante-nuptial,  but  post-nuptial,  made  not 
between  the  intended  husband  and  the  intended 
wife,  but  between  the  husband  and  the  wife,  who' 
is  now  in  a  position  to  make  the  contract?  I 
.cannot  see  what  difference  in  principle  can  be| 
made ;  nor  do  I  think  that  Kekewich,  J.  thought 
that  there  was  any  difference.  His  view  seemed 
to  be  that  the  quantum  of  consideration  given  by 
the  wife  was  a  matter  so  material  as  to  enable 
the  court  to  say  that  there  was  no  real  bargain. 
With  g^at  respect  to  the  learned  judge,  I  cannot 
follow  that.  If  the  wife  may  make  a  bargain  with 
her  husband  in  this  matter,  the  court  has  really 
nothing  to  say  to  the  question  whether  she  has 
paid  more  or  less  than  an  actuarial  value  for  that 
which  she  acquires  by  the  exercise  of  the  power. 
I  will  only  adid  that  I  think  that  the  Irish  case  of 
Baldtein  v.  Boehe  {ubi  lup.)  was  well  decided. 
But  whether  it  was  well  decided  or  not,  upwards 
of  sixty  years  have  elapsed  since  the  judgment 
was  pronounced  in  that  case.  It  has  been  quoted 
without  disapproval,  and  I  think  that  I  may  say 
with  approval,  both  by  Lord  St.  Leonards  in  his 
book  on  Powers  and  t^  Farwell,  J.  in  his  book 
on  the  same  subiect.  I  therefore  agree  that  the 
appeal  ought  to  UaUowed.        Appeal  aUowed. 

Solicitors    for    the    appellant,    King,   Adams, 
and  Co. 
Solicitor  for  the  respondents,  James  Johnstons. 
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HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIYISION. 
Dteember  2,  3,  5,  6,  7,  and  8, 1903. 
(6«fore  JoTCB,  J.) 
Skddon  v.  Nobth-Eabtbbx  Salt  Gompant.  (a) 

CotUraet — Beaciision — Jnnoeen  t  miirepresentaiion 
— Executed  eoniraet — Bilenee  amounting  to  rep- 
reeentaUon — Bepudiation  of  eoniraet. 
£>.,  a  »aU  merchant  and  manufacturer,  purchased 
in  Sept.  1903  the  tohole  of  the  shares  in  the  L. 
Bait  Company,  and  in  October  took  over  and 
heyan  to  carry  on  its  undertaking.  He  alleged 
that  he  purchased  the  shares  on  the  faith  of 
representations  made  by  one  of  the  vendors  and 
of  an  agent  of  the  other  vendors,  that  the  com- 
pany had  made  a  trading  loss  not  txaeeding  2502.  ; 
or  that  such  representation  voat  made  by  one  of 
these  persons,  the  other  being  present  and  saying 
nothing.  Shortly  after  taking  over  the  business 
8.  aUeged  that  he  discovered  the  trading  loss  to 
be  in  fact  much  greater  than  2501.,  and  also  that 
the  company  owed  considerable  debts.  The 
shares,  on  which  he  had  to  pay  a  call,  had  all 
been  transferred  to  him. 
In  Jan.  1904  he  commenced  an  action  against  the 
vendors  for  a  declaration  that  the  purchase  was 
not  binding  on  him  and  ought  to  be  rescinded, 
repayment  of  the  purchase  money  and  compen- 
sation, and  also  an  injunction  restraining  them 
from  selling  salt  in  the  London  market  to  former 
customers  of  the  company.  No  allegation  of 
fraud  was  made. 
Meld,  that  there  was  no  grotind  for  granting  the 
injunction,  and  that  with  regard  to  the  other 
part  of  the  claim  the  contract,  being  executed, 
ought  not  to  be  set  aside  in  the  absence  of  an  alle- 
'  gcUion  of  fraud,  'on  the  principle  of  Wilde  v. 
Gibson  (1  E.  L.  C.  605),  BrowiOie  v.  Campbell 
'  <5  A.  C.  925),  and  Kennedy  v.  Panama,  &c.. 
Mail  Company  (17  L.  T.  Bep.  62:  L.  Bep. 
2  Q.  B.  580). 
Held,  further,  that  even  if  the  plaintiff  wcu  indticed 
to  enter  into  the  contract  by  any  misrepresenta- 
tion, he  should  have  repudiated  the  contract 
eooner,  and  that  silence  on  the  part  of  one  of  the 
persons  alleged  to  have  made  Oie  representation 
could  not  be  held  to  amount  to  his  making  it. 
Tbial  op  action. 

The  London  Salt  Company  (Limited)  was 
formed  in  Feb.  1903  with  a  capital  of  5000Z.  in 
«hare8  of  II.  each.  It  waa  form»3  to  aoqnire  and 
«aii7  on  a  salt  selling  business  wUoh  had 
formerly  been  carried  on  by  salt  dealers  named 
Bnrford,  and  latterly  by  a  Mr.  Watson.  The 
business  of  the  company  comprised  dealings  in 
coarse  salt,  fine  salt,  oil,  and  vinegar.  The  shares 
in  the.  company  were  held  by,  or  were  under  the 
■control  of,  the  Cleveland  Salt  Companv  Limitedi, 
■the  Tees  Salt  Company  Limited,  Sir  Gnristopher 
Tomess,  the  owners  of  the  Middlesbrough 
Estate  Limited,  and  Mr.  Hewett,  the  latter  of 
«rbom  was  managing  director  of  the  company. 

Some  of  these  parties  were  manufacturers  of 
«oarae  salt,  which  they  sold  to  a  company  named 
the  North-Eastem  &ilt  Company  Limited,  in 
which  also  they  held  shares,  and  which  then  sold 
it  to  costomers  in  London.    Salt  so  obtained  was 

(a)  iMported  by  H.  W.  Liw,  Xiq.,  Builitac^st-Law. 


sold  in  the  London  market  by  the  London  Salt 
Company.  There  was  also  a  company  named 
the  Salt  Union  Limited,  which  dealt  in  salt  in 
the  London  market. 

In  or  about  September  1903  Mr.  Henry  Seddon, 
a  salt  manufacturer  and  merchant,  carrying  on 
business  in  Cheshire  and  London,  enterod  into 
negotiations  for  the  purchase  of,  and  eventually 
purchased,  the  shares  in  the  London  Salt  Com- 
pany held  by  Mr.  Hewett.  He  also  purchased  the 
remaining  shares  in  the  company,  the  total  price 
paid  being  45752.  The  negotiations,  as  he 
alleged,  were  carried  on,  on  behalf  of  the  holders 
of  these  other  shares,  by  Mr.  Hewett  and 
Mr.  W.  W.  Storr,  a  director  of  the  Cleveland 
Salt  Company  and  chairman  of  the  board  of 
direotors  of  the  London  Salt  Company ;  and  he 
further  alleged  that  at  an  interview  which  took 
place  in  the  course  of  the  negotiations  Mr.  Hewett 
and  Mr.  Storr  represented  and  warranted  to  him 
that  up  to  the  30th  of  Sept.  1903  the  London  Salt 
Company  had  made  a  trading  loss  of  only  2002., 
or  not  more  than  2502.,  or  that  such  a  representa- 
tion was  made  to  him,  in  reply  to  a  question,  by 
Mr.  Hewett,  Mr.  Storr  being  present  and  saying 
nothing. 

On  we  faith,  as  he  contended,  of  such  a  repre- 
sentation and  warranty,  and  induced  thereby, 
Mr.  Seddon  purchased  tiie  shsires. 

They  carried  a  liability,  at  the  time  of  the  pur- 
chase, of  2f .  6<i.  per  share,  and  this  Mr.  Seddon 
found  it  necessary  to  call  up  and  pay  in  order  to 
provide  working  capital  for  carrying  on  the 
undertaking.  He  further  agreed,  in  consideration 
of  the  sale  to  him  of  the  shares,  to  take  from  the 
North-Eastem  Salt  Company  for  seven  years  all 
the  ooarse  salt  required  by  tne  London  Salt  Com- 
pany, this  agreement  being  comprised  in  a  letter 
from  him  to  Mr.  Storr,  dated  the  8th  Oct  1903. 

On  the  9th  Oct.  Mr.  Seddon  took  over  the 
undertaking  of  the  London  Salt  Company,  and 
commenced  to  carry  it  on.  - 

On  investigating  the  affairs  of  the  company, 
however,  he  became  dissatisfied  with  its  position, 
being  of  opinion  that  the  trading  loss  shown  was 
much  higher  than  2502.,  and  that  the  company 
further  applied  to  owe  considerable  debts.  He 
intimated  this  to  Mr.  Storr  in  a  letter  dated  the 
12th  Oct.  1903,  and  Mr.  Storr  replied  in  a  letter 
of  the  13th  Oct.,  in  which  he  set  out  figures  put- 
ting the  loss  at  2082. 18(.  lOd.,  and  suggested  with 
regard  to  the  alleged  debts  that  it  would  be  best 
to  wait  and  refrain  from  further  comment  until 
the  audit  of  the  company's  accounts,  which  was 
to  be  undertaken  immediately,  was  completed. 
The  shares  were  transferred  into  Mr.  Seddon's 
name,  or  those  of  his  nominees,  but  a  further  oor- 
res^ndence  ensued  with  regard  to  the  affairs  and 
position  of  the  company,  the  price  at  which 
Mr.  Seddon  was  to  purchase  salt  for  it  from  the 
North-Eastem  Salt  Company,  etc.,  and  Mr.  Seddon 
complained,  among  otner  matters,  that  the 
North-Eastem  Salt  Company  were  endeavouring 
to  induce  customers  in  London  of  the  London 
Salt  Company  to  deal  with  them. 

On  the  20th  Jan.  1904  Mr.  Seddon  and  the 
London  Salt  Company  commenced  this  action 
against  the  Morth-Eastem  Salt  Companyr-the 
Cleveland  Salt  Company,  the  Tees  S^t  Company, 
Sir  Christopher  Fumess,  the  owners  of  the 
Middlesbrough  Estate,  the  Salt  Union,  and 
Mr.  Hewett,  claiming,  against  all  the  defendants 
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except  the  Salt  ITnion,  a  declaration  that  the 

Snrcnase  of  the  Bhares  was  not  binding  on 
[r.  Seddon  and  oaght  to  be  rescinded,  repay- 
ment of  the  purchase  money  and  compensation 
for  payments  made  and  losses  sustained  by  him ; 
and  also,  against  all  the  defendants  except 
Mr.  Hewett,  an  injunction  restraining  them  from 
selling  in  the  London  market,  to  former  cus- 
tomers of  the  London  Salt  Company,  salt  manu- 
factured or  consigned  by  the  defendants. 

The  North-Eastern  Salt  Company,  it  was 
alleged,  acted  as  agent  for  the  sale  of  salt 
manufactured  by  the  Salt  Union,'  as  well  as  of 
that  manufactured  by  the  other  salt  firms.  No 
allegation  of  fraud  was  made  against  any  of  the 
defendants. 

The  alleged  representation  and  warranty  were 
denied  by  the  defences,  and  it  was  further  denied 
that  Mr.  Storr  had  authority  to  negotiate  with 
Mr.  Seddon.  Mr.  Hewett  counter-claimed  for  1502. 
due  to  him  in  lieu  of  notice  and  as  arrears  of 
salary  in  respect  of  his  office  of  managing 
director  of  the  London  Salt  Company. 

A  large  amount  of  evidence  was  giren  relative 
to  the  negotiations  between  Mr.  Seddon  and 
Messrs.  Hewett  and  Storr,  the  accounts  and 
position  of  the  company,  and  other  matters.  At 
the  close  of  the  second  day's  hearing  the  action 
was  dismissed  with  costs  as  against  the  Salt 
ITnion,  and  at  the  close  of  the  evidence  his 
Lordship  held  that  no  case  had  been  made  out 
against  the  North-Eastern  Salt  Company. 

Oore-Broume,  K.C.  and  Muir  Mackenzie  for 
the  plaintiffs. — On  the  evidence  a  case  for 
rescission  has  been  made  out,  provided  that  Mr. 
Seddon  is  able  to  restore  to  the  vendors  the 
property  which  he  bought.  He  is  entitled  to 
rescind  even  though  the  shares  have  been  assigned 
to  him,  and  although  fraud  is  not  alleged : 

Redgrave  v.  Bvrd,A5  L.  T.  Bep.  485  ;  20  Ch.  Div.  1. 

Younger,  K.C.  and  A.  M.  Talbot  for  the  North- 
Eastern  Salt  Company. 

Montague  Luth,  E.G.  and  Sargant  for  the 
Cleveland  Salt  Company,  the  Tees  gait  Company, 
Sir  Christopher  Fnmess,  and  the  owners  of  the 
Middlesbrough  Estate. — The  estimate  of  the 
amount  of  losses  was  aocurate,  and  the  plaintiff, 
Mr.  Seddon,  has  failed  to  explain  his  delay  in 
repudiating  the  contract  after  he  discovered  the 
position  of  affairs.  His  conduct  and  his  claim 
for  an  injunction  and  damages  amounted  to  an 
adoption  of  the  contract : 

Bear/  V.  Jardine,  47  L.  T.  Bep.  258 ;  7  App.  Cas. 
345. 

When  the  contract  has  been  executed  it  cannot  be 
set  aside  on  the  ground  of  innocent  misrepresenta- 
tion. Brownlie  v.  Campbeli  (5  A.  C.  92.5).  With 
regard  to  the  contention  that  Mr.  Storr  remained 
silent  while  Mr.  Hewett  made  the  representation, 
and  must  therefore  be  taken  to  have  made  it  also, 
there  is  no  authority  for  the  proposition  that 
silence  can  amount  to  a  representation.  They 
referred  to 

Smith  V.  Hughes,  25  L.  T.  Eep.  329 ;  L.  Bep.   6 

Q.  B.  597 ; 
Walters  v.  Morgan,  3  D.  F.  A  J.  718. 

Hughet,  K.C.  and  H.  E.  Wright  for  the  Salt 
ITnion. 

W.  F.Samilton,  K.C.  and  T.  A.  Nath  for  the 
defendant    Hewett.— Mr.  Seddon's  action,  after 


discovering  the  misrepresentations,  if  any  were 
made,  preclude  him  from  obtaining  the  relief 
claimed.  He  should  have  rescinded  the  contract 
immediately : 

Bharpley  v.  Louth  and  East  Coast  RaHway  Com- 
pany, 35  L.  T.  B«p.  71 ;  2  Ch.  Div.  663. 

On  the  facts  and  on  the  law  there  is  no  case 
against  Mr.  Hewett. 

Qore-Browne,  K.C.  in  reply. — ^It  is  not  now 
necessary  for  a  man  in  Mr.  Seddon's  position  to 
repudiate  such  a  contract  immediately  and  do 
nothing  in  the  nature  of  affirming  it : 

Foster  v.  Mutual  Reserve  Insurance  Company,  20 
Times  L.  Bep.  715. 

Even  after  the  whole  transaction  has  been  carried 
out,  an  order  putting  back  the  parties  in  their 
former  position  can  be  obtained : 

Attorney-General  v.    Ray,   30    L.  T.   Bep.    373; 
L.  Bep.  9  Ch.  397. 

And  this  may  be  so  even  though  the  deeds  have 
been  executea,  and  all  that  is  to  be  done  has  been 
done : 

Adam  v.  Newbigging,  59  L.  T.  Bep.  267 ;  13  App. 
Cas.  308. 
If  a  man  has  been  misled,  it  is  right  that  he 
should  restore  the  property  and  have  back  his 
money,  even  though  .the  misrepresentation  has 
not  been  fraudulent : 

Lagunas  Nitrate  Company  v.  Lagunat  Syndicate, 
81  L.  T.  Bep.  334 ;  (1899)  2  Ch.  392. 

All  these  principles  apply  to  chases  in  action,  like 
the  property  here ;  the  principle  that  the  contract 
cannot  be  rescinded  after  conveyance  applies 
only  to  real  property.  Mr.  Seddon  purchased 
these  shares  on  the  faith  of  the  representation 
made  to  him-.  He  asked  for  relief  within  a 
reasonable  time  of  his  knowing  the  trae  facts,  and 
he  is  entitled  to  receive  it. 

JoTCE,  J. — ^This  case  arises  out  of  an  arrange- 
ment for  the  acquisition,  by  the  plaintiff  Mr. 
Seddon,  of  the  pi-operty  of  the  London  Salt 
Company,  by  the  purchase  of  the  shares  of  that 
company  from  the  persons  who  owned  them.  The 
relief  asked  for  by  the  statement  of  claim  is 
twofold.  In  the  first  place  it  is  a  rescission  of  the 
arrangement  and  restitution  on  the  ground  of 
misrepresentation,  and  the  second  part  of  the 
claim  is  for  an  injunction  to  restrain  the  defen- 
dants from  selling  on  the  London  market  to 
persons  who  were  customers  of  the  London  Salt 
Company  prior  to  the  arrangement,  salt  made 
or  consigned  by  the  salt  manufacturing  concerns. 
As  to  the  latter  part  of  the  case,  it  is  a  Little  diffi- 
cult to  say  on  what  theory  it  is  founded;  but 
certainly  no  evidence  has  been  adduced  before 
me  in  support  of  it,  and  in  point  of  fact  there  is 
no  such  evidence  at  all,  and  I  need  not  say  any- 
thing more  about  it.  As  to  the  misrepresentation 
and  the  claim  founded  upon  it,  it  appears  to  me, 
as  it  has  throughout,  that  the  plaintifTs  way  to 
success  is  beset  with  difficulties.  In  the  first 
place,  there  is  no  allegation  of  fraud,  and  in 
point  of  fact  the  imputation  of  fraud  has 
been  expressly  disclaimed  against  the  defen- 
dants, and  properly  so.  It  is,  therefore,  a 
claim  to  rescind  or  set  aside,  on  the  ground  of  an 
innocent  misrepresentation,  a  contract  for  the  sale 
of  property,  not  executory,  but  executed,  and 
under  which  nothing  whatever  remains  to  be 
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done.  Now,  Lord  Campbell  lajB  down  the  law  in 
reference  to  this,  or  ratner  stateB  what  is  the  rale 
of  law  upon  the  qaeetion,  as  follows,  in  Wilde  v. 
Gibson  (1  H.  L.  Gas.  605,  at  p.  632) :  "  My  Lords, 
after  the  very  attentive  and  anxious  consideration 
which  this  case  has  received,  I  have  come  to  the 
clear  conclusion  that  the  decree  appealed  against 
ought  to  be  reversed ;  and  I  must  say  that  in  the 
oomt  below  the  distinction  between  a  biQ  for 
carrying  into  execution  an  erecntory  contract  and 
a  bUl  to  set  aside  a  conveyance  that  has  been 
executed  has  not  very  distinctly  been  borne  in 
mind.  With  regard  to  the  first,  if  there  be  in  any 
way  whatever  misrepresentation  or  concealment 
which  is  material  to  the  purchaser,  the  Court  of 
Equity  will  not  comx>eI  him  to  complete  the  pur- 
chase; but  where  the  conveyance  has  been 
executed  I  apprehend,  my  Lords,  that  a  Court  of 
.equity  will  set  aside  the  conveyance  only  on  the 
(jTOunds  of  actual  fraud."  In  another  case, 
Brownlie  v.  Campbell  (5  App.  Cas.  925),  Lord 
Selbome,  after  explaining  the  circumstances  of 
that  particnkr  case,  says  (at  p.  936) :  "  The  con- 
tract is  ultimately  entered  into  upon  those  terms. 
Passing  from  the  sta^e  of  correspondence  and 
negotiation  to  the  stage  of  written  agreement,  the 

Purchaser  takes  upon  nimself  the  risk  of  errors, 
assume  them  to  be  errors  unconnected  with 
fraud  in  the  particulars,  and  when  the  conveyance 
takes  place  it  is  not,  as  far  as  I  know,  in  either 
conntiy  " — that  is,  in  Scotland  or  England — "  the 
principle  of  equity  that  relief  should  afterwards 
be  given  against  that  conveyance,  unless  there  be  a 
case  of  fraud."  Now  I  do  not  entertain  the 
slightest  doubt  about  that  being  the  correct  state- 
ment of  the  law.  It  has  been  acted  upon  by 
Cotton,  L.  J.  in  Soper  v.  Arnold  (57  L.  T.  B«p.  747  ; 
37  Ch.  Div.  96,  at  p.  102).  But  the  rule  is  not 
only  a  rale  of  equity;  it  is  a  rule  of  law.  In 
Kennedy  t.  Panama,  &c..  Mail  Company  (17  L.  T. 
Bep.  62;  L.  Bep.,  2  Q.  B.  580,  at  p.  587)  Lord 
Blaokbum  (then  Blackburn,  J.),  in  delivering  the 
judgment  cf  the  court,  says :  "  There  is,  how- 
ever, a  very  important  difference  between  cases 
where  a  contract  may  be  rescinded  on  account  of 
fraud  and  those  in  which  it  may  be  rescinded  on 
the  ground  that  there  is  a  difference  in  substance 
between  the  thing  bargained  for  and  that 
obtained.  It  is  enough  to  show  that  there  was  a 
fraudulent  representation  as  to  any  part  of  that 
which  induced  the  party  to  enter  into  the  con- 
tract which  he  seeks  to  rescind ;  but  where  there 
has  been  an  innocent  misrepresentation,  or  mis- 
apprehension, it  does  not  authorise  a  rescission 
unless  it  is  such  as  to  show  that  there  is  a  com- 
plete difference  in  substance  between  what  was 
supposed  to  be  and  what  was  taken,  so  as  to 
constitute  a  failure  of  consideration.  For 
example,  where  a  horse  is  bought  under  a  belief 
that  it  is  sound,  if  the  purchaser  is  induced  to 
buy  by  a  fraudulent  representation  as  to  the 
horse's  soundness,  the  contract  may  be  rescinded. 
If  it  was  inducad  by  an  honest  misrepresentation 
as  to  its  soundness,  though  it  may  be  clear  that 
both  vendor  and  purchaser  thought  that  they 
were  dealing  about  a  sound  horse  and  were  in 
error,  yet  the  purchaser  must  pay  the  whole  price, 
unless  there  was  a  warranty ;  vnd  even  if  there 
was  a  warranty,  he  cannot  retain  the  horse  and 
claim  back  the  whole  price  unless  there  was  a 
condiiaon  to  that  effect  in  the  contract."  In  my 
opinion  there  can  be  no  successful  claim  after 


completion  for  damages  for  misrepresentation 
unless  that  misrepresentation  is  fraudulent. 
It  appeared  to  me  from  the  first  upon  this 
that  this  fact — the  absence  of  fraud  and  of  any 
allegation  of  fraud  in  this  case — is  a  fatal 
objection  to  the  action ;  and  I  should  be  perfectly 
justified  in  disposing  of  it  on  those  grounds,-  and 
those  grounds  only,  and  saying  no  more  about 
the  facte  of  the  case,  but  I  will  add  just  a  few 
words  about  the  facts,  as  they  have  been  gone  into 
so  fully.  If  the  plaintiff  Mr.  Seddon  be  right 
the  contract  in  question  is,  of  course,  not  a 
void  but  a  voidable  contract ;  and  it  was  his  duty, 
bearing  in  mind  the  peculiar  nature  of  the 
property,  to  repudiate  the  contract  at  the  very 
earUest  possible  moment  when  he  found  out  thi^ 
any  misrepresentation  had  been  made  if,  in  fact, 
any  misrepresentation  was  made.  In  my  opinion 
he  did  not  do  this,  but  taking  possession  he  went 
on  treating  the  property  as  his  own  in  many  ways 
for  many  months,  and  continued  to  do  so  long 
after  the  time  when  he  had  the  information  which 
would  lead  him  and  ought  to  have  led  him  at 
once  to  the  conclusion  that  he  had  been  mis- 
informed, if  in  fact  he  had  been  misinformed. 
Of  course  there  is  the  letter  of  the  13th  Oct.  from 
Mr.  Storr;  but  when  you  read  that  letter  in 
connection  with  the  context  it  is  quite  plain 
to  my  mind  that  the  letter,  taken  with  the  pre- 
ceding letter  or  any  other  letters  you  like,  does 
not  amount  to  an  arrangement  that  Mr.  Seddon 
is  to  be  entitled  to  go  on  dealing  with  the  property 
as  his  own  without  prejudice  to  the  question 
whether  he  is  to  be  entitled  to  rescind  the  contract 
'  and  repudiate  the  property  or  not.  As  far  as  I 
can  see  there  never  was  a  suggestion  about 
repudiating  the  contract  or  the  property,  or 
rescinding  the  contract,  until  the  commencement 
of  the  action.  I  think  I  ought  also  to  add  that 
upon  the  whole  evidence  I  am  not  satisfied  that 
there  was  any  misrepresentetion  that  induced  Mr. 
Seddon  to  enter  into  the  contract.  I  very  much 
doubt  whether  there  was  any  misrepresentation 
at  all.  Mr.  Seddon's  account  is  that  in  answer 
to  his  question  Mr.  Hewett  made  some  reply,  and 
Mr.  Storr  said  nothing.  I  was  referred  to  a 
passage  in  Lord  Campbell's  judgment  in  Walters 
V.  Morgan  (3  D.  G.  P.  &  J.  718,  at  p.  724),  where 
he  says  that  "  a  word,  a  wink,  or  a  smile  may 
do,"  out  as  far  as  I  know  it  has  never  been  held 
tiiat  silence  amounted  to  misrepresentetion.  Of 
course,  there  may  be  peculiar  circumstances.  A 
stetement  may  have  been  made  to  somebody 
who  remained  silent ;  but  as  far  as  I  know  silence 
has  never  yet  been  held  to  amount  to  mis- 
representetion. [His  Lordship  then  held,  on  the 
evidence  of  Mr.  Storr  and  Mr.  Hewett,  that  the  only 
representation,  if  any,  made  was  that  the  weekly 
balance  sheet  did  not  show  a  loss  of  more  than  or 
as  much  as  2502. ;  and  said  that  in  his  opinion 
this  stetement  was  not  untrue  or  substantially 
inaccurate,  and  that  he  was  not  satisfied  that  it 
had  the  effect  of  causing  Mr.  Seddon  to  enter  into 
the  contract.  He  then  continued :]  I  think  that 
Mr.  Seddon  wanted  the  business,  and  that  he 
intended  to  teke  all  the  risk  whatever  it  was. 
Under  these  circumstances  the  portion  of  the 
claim  founded  on  misrepresentetion  fails  as  well 
as  the  other,  and  it  must  be  dismissed  with  the 
usual  consequences.  [On  the  counter-claim  the 
plaintiffs  BUDmittod  to  judgment  for  ISOi.  and 
costs.] 
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Solioitora  for  the  plaiatifCa,  Chrani,  Bvieraig, 
and  Co.,  agents  for  Parker  and  Ayre,  Manchester. 

Solioitars  for  the  defendants,  Crump,  Sprott, 
and  Co.,  agents  for  Archer,  Parkin,  and  Archer, 
Stockton-on-Tees ;  Field,  Boteoe,  and  Co.,  agents 
for  Baieeoru,  Warr,  and  Wimthuret,  Liverpool ; 
J.  H.  Hortin. 


July  14, 15,  and  16, 1904. 

(Before  Swinfek  East,  J.) 

Hestfosssbibk     Goitntt    Cooncil  V,  Qov- 

EBNOSS       AND       GOHPANT       OF       THE     NSW 

BivBS.  (a) 

Hightoay—Bepair — Bridget^Approaehei—  High- 
toay  for  300/t.  from  end*  of  bridge — Statute  of 
Bridget  (22  Hen,  8,  e.  5) — New  Biver  Company't 
AcU  (3  Jac.  1,  e.  18 ;  4  Joe.  1,  c.  \2)—Nevi  Biver 
Company's  charter. 

The  Statute  of  Bridge*  provided  that  pertont 
liable  to  repair  a  bridge  should  be  liable  to 
repair  the  roadtoay  at  either  end  of  the  bridge 
to  the  extent  of  300/t.  from  the  ends  of  the 
bridge. 

The  eM,ute  3  Jae.  1,  e.  18,  authorieed  the  predeees- 
eore  in  title  of  the  Neva  Biver  Company  to  make 
a  new  river  10ft.  wide  to  convey  the  water  firom 
certain  specified  places  to  London,  and  by  sect.  6 
enacted  that  they  and  their  successors  should 
make  and  maintain  convenient  bridges  over  the 
New  Biver ;  and  the  charter  of  the  company  in 
17  Jae.  I  provided  that  the  Governors  and  Com- 
pany of  the  New  Biver  and  their  successors 
should  maintain  and  reoair  the  bridges. 

The  company  had  kept  the  bridges  in  repair,  but 
not  the  approaches  or  any  part  of  the  adjoining 
highways. 

In  an  action  by  the  county  council  of  the  county 
in  which  the  bridge*  were  situated  for  a  declara- 
tion that  the  company  were  bound  to  keep  in 
repair  the  bridget  and  approachee,  inetuding  in 
the  approaches  such  part  qf  the  highways  adjoin- 
ing the  bridges  as  lay  within  900ft.  from  the 
ends  of  the  bridges  : 

■Held,  that  the  Statute  of  Bridges  did  not  apply  to 
the  company,  whose  lieMhty  to  repair  was 
imposed  oy  their  more  recent  Acts,  andthtU  they 
were  bound  to  keep  in  repair  the  bridges  and  tM 
approaches,  including  m  the  approaches  sveh 
portions  of  the  highwaye  adjoining  the  bridges 
a*  had  been  raited  or  intwfered  with  by  the 
erection  of  the  bridpet,  btU  not  necessarily  to  the 
distance  of  300ft.  fiom  the  ends  of  the  bridges  ; 
and  that  the  extent  of  the  approaches  mutt  be 
determined  as  a  matter  of  fact  in  each  case. 

Action  hy  the  Hertfordshire  Countj  Ooonoil 
for  a  declaration  that  the  QoTemors  and  Com- 
pany of  the  New  Biver  were  bound  to  I'epair 
and  keep  in  repair  three  bridges :  (1)  The 
bridge  at  Broxboume  carrying  the  highway 
from  London  to  Hoddesdon  over  the  New 
Biver;  (2)  the  bridge  at  Stanstead  St.  Mar- 
garet's carrying  the  highway  from  Hertford 
to  Stanstead  over  the  New  Biver ;  and  (3)  the 
bridge  at  Wormley  carrying  the  highway  from 
Wonnley  to  Wormleybury  and  West  End  over 
the  New  Biver,  and  the  arches  and  other  parts  of 
each  bridges  and  the  roadways  thereon,  together 
with  the  approaches  thereto,   inclnding  in  the 

(a)  Beported  by  J.  Tbustbam,  E(q.,BuTlMcr-at-I«w. 


approaches  such  parts  of  the  highways  adjmning 
the  bridges  as  lay  within  SOOft.  from  the  ends 
of  such  bridges. 

Under  or  oy  virtue  of  the  powers  conferred 
upon  them  by  the  statutes  3  Jac.  1,  c.  18,  and  4 
Jac.  1,  o.  12,  and  ultimately  by  the  charter  in  17 
Jac.  1,  which  incorporated  the  New  Biver  Company 
and  provided  {inter  alia)  that  "  the  said  Governors 
and  Company  of  the  New  Biver  .  .  ,  and 
their  successors  at  all  and  every  tyme  and 
tymes  hereafter  shall  well  and  sufficiently  main- 
taine,  repair,  preserve,  and  scour  the  said  New 
Biver  and  stream  and  all  the  bancks  and  bridges 
of  and  belong^K  to  the  same  as  now  it  is,"  the 
defendants'  predeoessors  in  title  had  made  a 
new  river  10ft.  wide  to  convey  the  water  from 
Chadwell  and  Amwell  to  London,  and  had  built 
over  the  New  Biver  tiie  three  bridges  above 
mentioned  to  carry  the  highways  which  would 
otherwise  have  been  intercepted  by  their  openu 
tions;  and  the  defendants'  predecessors  in  title 
and  the  defendants  respectively  had  maintained 
and  kept  in  repair  the  bridges  and  the  highways 
over  them,  but  not  the  approaches  to  the  bridges 
and  not  the  highways  aldjoining  the  bridges  to 
the  extent  of  300ft.  from  the  ends  of  the  bridges. 

The  highways  connected  by  the  three  bridges 
above  mentioned  were  main  roads  under  the 
Highways  and  Locomotives  (Amendment)  Act 
1878  (41  &  42  Yiot  c.  77),  and  had  been  repaired 
by  the  plaintiffs  or  their  predeoessors  in  title. 

The  plaintiffs'  case  was  thai,  by  virtue  of  the 
Statute  of  Bridges  the  defendants  were  bound  to 
repair  and  keep  in  repair  the  highways  adjoining 
the  three  bridges  above  mentioned  to  the  extent 
of  300ft.  from  ute  ends  of  such  bridges. 

The  defendants  admitted  liabilitv  to  repair  and 
keep  in  repair  the  bridges  and  tube  approaches 
thereto,  including  in  the  approaches  so  much  of 
the  highways  adjoining  the  sides  of  the  bridges 
as  had  been  raised  or  otherwise  interfered  with 
by  the  construction  of  the  bridge*,  the  limitsrot 
such  approaches  being  ascertainable  as  a  matter 
of  fact  in  each  case,  but  denied  that  they  were 
bound  to  repair  and  keep  in  repair  such  highways 
to  the  extent  of  300ft.  from  the  sides  of  tm 
bridges  in  the  case  of  every  bridge. 

22  Hen.  8,  o.  5,  s.  9,  enacts  : 

Foraimnoh  that  albeit  bridges  dacayad  were  amended 
and  repayred  aooordyng  to  the  tenoor  of  this  Aoto,  ;et 
nevertheless,  if  spedy  remedy  for  amendment  of  tbo 
wayea  next  adjoynyng  to  every  of  the  andes  of  saoha 
brides  showld  not  be  hadd  and  made,  the  Eyng's 
anbjestaB  ihnld  take  lytle  or  none  avayle  or  ooraodyte  in 
muiy  parta  of  this  realme  by  the  makynir  the  bridfrea  ; 
(2)  in  oonaideration  whereof  be  it  enacted  by  the  Kyng 
onr  aovereipi  lorde  and  the  lordes  apiritnall  and 
temporall  and  the  oomona  in  thia  preaent  Parliament 
aaaembled  and  by  anotorite  cf  the  aame  that  anohe 
parte  and  poroion  of  tha  hi(^wayes  in  every  part  o(  thia 
realm  aa  well  within  franohiae  ai  witboat  aa  lye 
next  adjoynyng  to  any  endea  of  any  bridfrea  within  thia 
lealme  distant  from  any  of  the  said  endea  by  the  apao» 
of  CCC  fote  be  made,  repayred,  and  amended  aa  oftea 
aa  nede  ahall  reqnyre ;  (3)  and  that  the  jnstioea  of  the 
peace  in  every  ahire  of  thia  realme,  franohiae,  oitie,  or 
borough,  or  tonr  of  them  at  the  leasts,  whereof  one  to  be 
of  the  qaomm,  within  the  limits  of  their  oomyuiona  and 
aastoritieB  ahidl  have  power  and  anctorito  to  enquire, 
hear,  and  determyne  in  the  Kiog'a  general!  oeaaiona  of 
peace  all  manner  of  anoysannoea  of  and  in  snche  high- 
wayes  so  beyng  and  lyeng  next  adjoynyog  to  any  endea 
of  bridgea  within  this  realms  diatante  from   aiiy  one 
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of  the  ende*  o(  moh  bridges  CCC  fote,  and  to  do  in 
every  thyng  and  thynges  oonoernyng  the  makyng, 
tvpayryoff,  and  amendyng  o(  snoh  highways  and  every 
of  them  in  a*  large  and  ample  manner  as  they  monght 
■ad  may  do  to  and  for  the  makynge,  repayryng,  and 
amendyng  of  bridges  by  Tiitne  and  anotorite  of  this 
presente  Aote. 

Dandeioertt,  K.C.,  Mieklem,  K.C.,  and  Barnard 
Lailey  for  the  plaintiffs. — The  statutes  by  which 
the  plaintiffs'  predeoessors  in  title  were  empowered 
.to  make  the  new  cat  and  erect  the  bridges  impose 
on  the  defendants  the  liability  of  keeping  the 
bridges  in  repair ;  and  the  persons  bound  to  repair 
the  bridges  are  at  common  law  also  bound  to 
repair  the  approaches.  The  defendants  admit  their 
liability  as  far  as  the  bridges,  including  the  road- 
ways uiereon  and  so  much  of  the  highways  on 
the  sides  of  the  bridges  as  have  been  raised  or 
interfered  with  by  their  oonstruotion ;  but  the 
Statate  of  Bridges,  which  goTems  this  liability, 
has  fixed  the  extent  at  300ft.  from  each  end  of 
each  bridge.  This  liability  for  the  repair  of  the 
approaches  of  a  bridge  was  judicially  recognised 
in  1806  in  Bix  v,  Inhabitantt  of  the  Weat  Biding 
of  York  (7  East,  688 ;  8  E.  E.  688 ;  5  Taunt.  283  ; 
14  B.  B.  751),  where  the  earlier  authority,  Abhot 
of  Combe' t  case  (43  Assize  275  B,  pi.  37)  is  referred 
to ;  and  the  Statate  of  Bridges  was  held  binding 
on  a  navigation  company  where  the  Act  giving 
them  their  powers  required  them  to  erect  a 
bridge  {Bex  v.  Inhahitanta  of  Kent,  13  East,  220; 
12  B.  B.  330),  and  also  where  the  Act  giving  them 
(heir  powers  was  silent  as  to  their  liability  to 
erect  a  bridge,  leaving  them  to  their  common 
law  liability  to  do  so :  (Bex  v.  Inhabitantt  of 
Lindiey,  14  East,  817 ;  12  B.  B.  529 ;  Bex  v. 
Kerrison,  3  If .  &  S.  526 ;  16  B.  B.  342  ;  Beg.  v. 
Inhabitants  of  the  Isle  of  Ely,  15  Q.  B.  827).  In 
Beg.  V.  ZtneoZn  Corporation  (8  Ad.  &  E.  65 ;  47 
B.  B.  484),  where  a  corporation  were  liable  by 
prescription  to  repair  a  bridge,  it  was  held  that 
the  300ft.  rale  applied.  In  Beg.  v.  South-Eaetem 
Bailway  Company  (32  L.  T.  Bep.  858)  it  was  held 
that  the  defendant  company  were  bound  to  keep 
in  repair  a  roadway  over  a  bridge  constructed 
by  them  over  their  railway,  although  the  roadway 
had  always  been  maintained  and  repaired  by  the 
inhabitants  of  the  parish.  The  law  is  correctly 
stated  in  Pratt  on  Highways,  13th  edit.,  pp.  78, 79. 
The  case  of  Bury  Corporation  v.  Lanceuhire  and 
Yorkihire  Bailway  Company  (59  L.  T.  Bep.  193 ; 
20  Q.  B.  Div.  483 ;  and  on  appeal  61  L.  T.  Bep. 
417 ;  14  App.  Cas.  417)  shows  that  the  same 
general  principle  applies  in  cases  under  the 
Bailways  Clauses  Act.  Before  the  Statute  of 
Bridges,  there  existed  bridges  authorised  by 
statute :  (8  Hen.  6,  c.  28).  They  also  referred  to 
Coke's  2nd  Inst.,  p.  700,  and  1  Boll  Abr.  368  for 
statements  of  the  early  law  on  the  question. 

Eve,  K.C.  and  Vaughan  Havokina  for  the 
defendants. — The  obligation  to  repair  the  road- 
way for  a  distance  of  300ft.  from  each  end  of  a 
bridge,  imposed  by  the  Statute  of  Bridges  on 
persons  liaole  to  repair  the  bridge,  does  not  apply 
to  all  bridges  built  after  the  date  of  the  statute. 
The  obligations  of  the  Sew  Biver  Company  must 
be  based  on  the  statutes  by  which  they  were 
empowered  to  carry  out  their  undertaking.  Those 
statutes  fix  the  width  of  the  Kew  Biver  at  lOf t, 
but  do  not  prescribe  that  the  company  are  bound 
to  keep  in  repair  the  roadway  for  a  distance  of 
300ft.  from   each  end  of  any  bridge  they  are 


authorised  to  build  and  bound  to  maintain  with  its 
approaches,  and  the  question  in  the  case  of  each 
bridge  is  what  is  the  actual  extent  of  its  ap- 
proaches. In  the  case  of  bridges  dating  back 
from  time  immemorial,  it  would  be  uncertain  how 
much  of  the  highway  had  been  interfered  with  by 
their  construction,  and  the  Statute  of  Bridges 
therefore  prescribed  a  fixed  limit,  but  that  rule 
is  not  applicable  to  bridges  built  under  th* 
authority  of  a  statute  which  imposes  a  liability 
to  keep  them  in  repair,  but  does  not  fix  the 
extent  of  that  liability.  In  such  cases  the  lia- 
bility is  measured  in  the  case  of  each  bridge  by 
the  extent  to  which  the  highway  is  affected  by  tho 
construction  of  that  bridge : 

NottinghamCounty  Council  v.  MantlietteT.  SheffleU 
and  Lincolnthire  Ra&way  Company,  71  L.  T. 
Bep.  430. 

In  that  case  the  decision  was  based  on  the  prin- 
ciple that  the  company  were  bound  to  repair  a* 
mnch  of  the  roadway  on  each  side  of  the  bridge 
as  had  been  interfered  with  by  its  oonstruotion, 
and  not  on  the  ground  that  they  were  liable  t» 
repair  the  roadway  to  the  extent  of  300ft.  from 
each  end  of  the  bridge,  because,  if  so,  there  would 
have  bean  no  necessity  to  inquire  into  the  extent 
of  such  interference.  In  most  cases  the  construc- 
tion by  the  New  Biver  Company  of  a  bridge  does 
not  affect  the  highway  to  the  extent  of  300ft. 
from  each  end  of  the  bridge  ;  and  why  should  an 
ancient  statute  be  invoked  to  fix  the  limit  of  their 
liability  to  repair  that  highway  when  the  extent 
of  tiieir  intenerence  with  the  highway  can  be 
ascertained  P  In  the  case  of  Bex  v.  SUmordahire 
and  Woreeaierihire  Canal  Company  (65  J.  P.  505},. 
where  the  defendants  were  indicted  for  non- 
repair of  a  bridge  and  highway  adjoining  the  mds 
of  the  bridge  to  the  distance  of  SOOft.  thereof, 
Wright,  J.  amended  the  indictment  by  substi- 
tuting the  extent  to  which  the  approaches  to  the 
brid^  were  admitted  to  be  out  of  repair.  The 
decision  in  the  case  of  Beg.  v.  Mayor  of  Lincoln 
{tibi  aup.)  only  applies  where  no  evidence  can  be 
produced  of  conduct  not  in  accordance  with  the 
rule  fixed  by  the  Statute  of  Bridges. 
Danckwerta,  K.C.  replied. 

SwiNFBN  Eadt,  J. — The  question  remaining 
for  decision  is  whether  the  defendants,  the  New 
Biver  Company,  are  liable  to  maintain  and  kee^ 
in  repair  the  roadway  at  either  end  of  their 
bridges  to  the  extent  of  SOOft.  adjoiiung  the  end» 
of  the  bridges,  or  whether  they  are  only  liable  to 
maintain  and  keep  in  repair  the  bridges  and  thO' 
approaches,  leaving  the  question  what  the  extent 
of  the  approach  is  to  be  determined  as  a  qnestioiv 
of  fact  in  each  case.  The  defendants  admit 
their  liability  to  maintain  and  keep  in  repair  the- 
bridges  an^  approaches,  but  dispute  that  they  are- 
liable  in  every  case  to  maintain  and  keep  in  repair 
300ft.  of  the  roadway  measured  from  each  end  ot 
the  bridge.  The  plaintiffs  base  their  contention 
on  the  Statate  of  Bridges  (22  Hen.  8,  c.  5).  The 
first  statate  leading  up  to  the  formation  of  the 
New  Biver  Company  is  the  stetuto  of  3  Jao.  1, 
o.  18,  by  which  the  Lord  Mayor,  commonalty,  and 
citizens  of  London  were  empowered  to  bring  water 
to  the  city  of  London,  and  for  that  purpose  had 
certain  statutory  powers  conferred  on  them.  They 
were  empowered  to  make  a  trench  lOft.  wide  for 
the  New  Biver  to  convey  the  water  from  Chadwell 
and  Amwell  to  London,  and  by  sect.  6  it  was  pro- 
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▼ided  that  "  the  Mayor,  commonaltT,  and  citizens 
of  London,  and  their  aucceaaors  for  ever,  shall 
make  and  maintain  at  their  coats  and  charges 
from  time  to  time  convenient  bridges  and  ways 
for  the  papsage  of  the  King's  subjects  and  their 
«attle  and  carriages  over  or  through  the  said  new 
«nt  or  river  in  places  meet  and  convenient."  A 
subsequent  statute  of  4  Jao.  1,  c.  12,  explained  the 
.previous  statute  and  authorised  the  corporation 
to  bring  the  water  through  brick  vaults  or  pipes 
instead  of  an  open  trench.  The  corporation 
assigned  their  rignts  to  Sir  Hugh  Middleton,  and 
«iltimately,  by  a  charter  of  King  James  I.,  dated 
the  21st  June  1619,  Sir  Hugh  Middleton  and  cer- 
tain other  persons  were  incorporated  under  the 
name  of  the  Govei-nors  and  Company  of  the  New 
Biver  to  carry  out  the  nndertalcing.  Amongst 
other  things  the  charter  provided  that  the  gover- 
nors and  company  should  well  and  sufficiently 
maintain,  repair,  preserve,  and  soour  the  New 
Biver  and  stream  and  all  the  banks  and  bridges  of 
and  belonging  to  the  same  as  now  it  is.  Now,  it  is 
contended  that  on  the  true  construction  of  the 
statute  of  Bridges  the  defendants  are  liable  to 
maintain  the  roadway  for  a  distance  of  300ft. 
from  each  end  of  the  bridges.  The  case  is  put 
in  this  way:  At  common  law,  where  a  person 
cuts  through  a  highway,  even  when  acting  under 
powers  comerred  oy  statute,  he  is  under  obliga- 
tion, even  if  the  statute  is  silent  on  the  point,  to 
make  as  good  a  passage  for  the  King's  snbjeota 
as  there  was  before  he  interfered  with  the  high- 
way. That  obliges  him  to  make  a  bridge  and 
approachee  for  the  passage  of  people  and  car- 
nages where  it  is  a  carriage-way,  and  to  main- 
tain them.  Then,  it  is  said,  that  being  the 
common  law  liability,  the  Statute  of  Bridges  fixed 
the  extent  of  the  approaches  by  a  hard-and-fast 
rule  at  300ft.  in  every  case,  instead  of  leaving  it 
be  determined  as  a  fact  in  each  particular  case 
what  the  extent  of  the  approach  is  which  the 
person  is  liable  to  maintain.  The  statute  does 
not  in  terms  contain  any  such  provision,  but  the 
statute  has  been  the  subject  of  judicial  interpre- 
tation ;  and  it  is  contended  that,  having  regard 
to  that  interpretation,  it  is  within  the  intendment 
of  the  statute  that  ajl  persons  liable  to  repair  a 
foridge  whether  ratione  tenurse  by  prescription  or 
otherwise,  even  in  a  case  like  the  present  where 
a  highway  has  been  cut  through,  should  be  bound 
by  the  rule  fixed  by  that  statute.  Numerous  cases 
have  arisen  on  the  construction  of  the  statute.  lu 
1806  there  was  the  case  of  R.  v.  Inhabitants  of  the 
West  Biding  of  York  (7  East,  588),  in  which  it 
was  determmed  that  where  the  inhabitants  of 
a  county  are  liable  to  the  repair  of  a  pnblio 
bridge  they  are  liable  also  to  repair  to  the  extent 
of  300ft.  of  the  highway  at  each  end  of  the  bridge ; 
and  if  indicted  for  the  non-repair  thereof  they 
'Can  only  exonerate  themselves  by  pleading  specially 
that  some  other  is  bound  by  prescription  or  tenure 
to  repair  the  same.  The  bridge  in  that  case — ^the 
Tame  Water  Bridge — was  erected  long  after  the 
passing  of  the  Statute  of  Bridges.  It  was  the 
third  bridge  of  that  name,  the  two  previous  ones 
having  been  swept  away  by  floods,  and  a  dispute 
arose  as  to  the  non-repair  of  that  bridge.  All 
three  bridges  were  built  some  time  in  the 
eighteenth  century.  Then  cases  arose  where 
bridges  had  been  made  by  navigation  companies 
onder  statutory  powers,  and  these  divide  them, 
selves  into  two  classes.    The  first  class  is  where 


their  special  Act  required  the  navigation  com- 
pany to  so  place  the  bridge  as  to  make  the  high- 
way as  convenient  as  before  they  interfered  with 
it.  The  second  daas  is  where  the  special  Act  was 
silent  as  to  any  substitute  and  the  company  was 
bound  by  the  common  law.  An  instance  of  the 
first  class  of  cases  is  Rex  v.  Inhabitants  of  Kent 
{ubi  «up.).  There  the  Medway  Navigation  Com- 
pany were  empowered  under  a  local  Act  to  make 
the  river  navigable,  and  to  take  tolls,  and  "  to 
amend  or  alter  snoh  bridges  or  highways  as  might 
hinder  the  passage  or  navigation,  leaving  them  or 
others  as  convenient  in  their  room,"  and  it  was 
held  that  the  liability  to  repair  was  on  the 
navigation  company,  and  not  on  the  inhabitants 
of  the  oounty  at  large.  An  instance  of  the 
second  class  of  cases  is  Bex  v.  Kerriaon  {ubi  sup.), 
where  certain  persons  and  their  successois  were 
authorised  by  Act  of  Parliament  to  make 
navigable  the  river  Waveney  from  Beccles  to 
Bungay,  and  to  cut  the  soil  of  any  persons  for 
making  any  new  channel,  and,  by  virtue  of  their 
powers,  they  cut  through  a  highway  and  rendered 
it  impassable,  and  a  bridge  was  built  over  the 
cut  over  which  the  public  passed,  and  which  had 
been  repaired  by  tne  proprietors  of  the  naviga- 
tion ;  and  it  was  held  that  the  proprietors  of  the 
navigation  were  the  persons  who  were  liable  to 
repair  the  bridge.  There  Le  Blanc,  J.  said :  "  The 
proprietors  had  a  right  to  make  a  out  through 
the  nigh  way,  and  so  far  were  not  wrongdoers  j  but 
if  they  had  left  it  so,  I  conceive  they  would  have 
been  wrongdoers,  and  might  have  been  indicted." 
Again,  in  Beg.  v.  Inhabitants  of  Isle  of  Ely  (uii 
sup.),  where  the  question  was  whether  the  Com- 
missioners of  Bedford  Level  or  the  inhabitants 
of  the  Isle  of  Ely  were  liable  to  repair  a  bridge, 
an  indictment  was  preferred  against  the  inhabi- 
tants of  the  Isle  of  Ely  for  non-repair  of  the 
brid^.  The  defendants  pleaded  that  the  bridge 
was  in  a  public  highway  over  an  artificial  cut 
made  in  tne  highway  by  the  adventurers  for 
draining  Bedford  Level ;  that  the  bridge  was 
rendered  necessary  by  the  cut  for  the  puroose  of 
the  highway;  that  the  cut  was  made  for  the 
benefit  of  the  lands  of  the  adventurers,  and  was 
maintained  by  the  adventurers  until  statute 
15  Car.  2,  o.  17,  when  the  property  in  the  cut 
and  its  banks,  and  in  the  bridge,  and  in  the 
lands  benefited  by  the  cut,  which  lands  had  pre- 
viously been  vested  in  the  adventurers,  became 
vested  in  the  Corporation  of  Conservators  of  the 
Fens;  and  the  cut  was  from  that  time  main- 
tained by  the  corporation  for  their  own  benefit; 
and  they  have  repaired  and  been  liable  to  repair 
the  bridge.  On  demurrer  it  was  held  that  the 
plea  was  good.  Patteson,  J.  in  giving  judgment 
said :  "  As  the  first  count  has  shown  thedefendants 
liable  prima  facie,  the  question  on  this  plea  will 
be  whether  it  shows  any  other  party  really  liable ; 
unless  it  does,  the  prima  facie  liability  will  not 
have  been  displaced.  Now,  the  plea  shows  a  high- 
way interrupted  and  an  artificial  drain  or  river 
laid  across  it  for  the  use,  profit,  and  advantage 
of  the  adventurers,  the  necessity  of  a  bridge 
thereby  created,  and  the  bridge  in  consequence 
constructed  on  the  line  of  the  former  highway  by 
them  and  the  former  highway  thenceforth  and 
now  carried  upon  the  bridge.  ...  It  appears 
to  us  that  when  the  adventurers  first  cut  the 
drain  and  interrupted  the  public  highway,  that 
act,  however  authorised  by  commissions  of  sewers 
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or  other  power  vested  in  them,  was  done  for  their 
own  nse,  benefit,  and  convenience,  and  conld  be 
legal  only  on  condition  of  substituting  another 
highway,  which  could  be  only  by  a  bridge  as  con> 
venient  for  the  public  as  the  old  one ;  that  the 
public  were  in  truth  no  gainers  by  the  change ; 
they  were  by  this  hypothesis  merely  placed  in  the 
same  situation  as  before ;  and  that  the  condition 
which  was  necessary  to  legalise  the  first  cutting 
of  the  drain  was  and  is  a  continuing  one;  the 
instant  it  is  broken  the  indefeasible  rights 
of  the  public  revive,  and  the  out  becomes  a 
nuisance."  The  court  decided  that  the  defen- 
dants' plea  was  good,  and  that  on  the  facts 
being  established  by  proof  they  would  be 
exonerated  from  repairing  the  bridge.  It  is  to  be 
observed  in  the  oases  last  referred  to  no  question 
was  raised  as  to  the  extent  of  the  liability, 
whether  it  was  a  liability  to  repair  the  bridge 
and  its  approaches,  or  300ft.  from  either  end  of 
the  bridge,  and,  so  far  as  appears  from  the  reports 
of  these  cases,  no  reference  was  made  to  the 
300ft.  There  is  another  case,  Reg.  v.  Lincoln 
Corporation  (itfti  sup.),  where  the  question  was  as 
to  the  liability  by  prescription  of  the  corporation 
of  Lincoln  to  repair  a  oridge,  and  it  was  held 
that  a  party  who  is  liable,  by  prescription,  to 
repair  a  bridge  is  aiso  prima  faeie  liable  to  repair 
the  highway  to  the  extent  of  300ft.  from  each 
end.  So  far  the  decisions  on  the  Statute  of 
Bridges  show  that  the  statute  applies  where  the 
inhabitants  of  a  county  are  liable  to  repair  a 
bridge,  and  also  where  a  person  is  liable,  by  pre- 
scription, to  repair  a  bridge.  And  the  same 
reasoning  would  apply  where  the  liability  arises 
roHone  tenurse.  There  still  remains  the  question 
whether,  where  the  liability  to  repair  and  main- 
tain a  bridge  is  imposed  by  an  Act  of  Parliament 
subsequent  to  the  statute  of  Henry  YIII.,  the 
liability  extends  to  300ft.  from  each  end.  That 
question  has  arisen  in  two  modem  oases.  In 
Nottingham  County  Council  y.  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Company  {ubi 
srtp.)  there  was  a  sp3cial  case  stated  by  consent 
to  determine  the  question  whether  a  railway 
company  was  liable  to  repair  certain  raised 
approaches  to  a  bridge  over  a  canal.  In  the 
special  case  the  plaintlSa  put  forward  two  con- 
tentions— (1)  that  the  defendants  were  under 
their  Act  bound  to  repair  the  approaches  as  part 
of  the  bridges  made  and  perfected  by  them,  and 
(2)  that  they  were  by  common  law  bound  to 
repair  the  highway  for  a  distance  of  300ft.  from 
each  end  of  the  bridge.  The  defendants  ad- 
mitted that  under  the  Act  they  were  liable  to 
maintain  the  fabric  of  the  bridge  and  so  much  of 
the  highway  as  was  comprised  in  the  plan 
annexed  to  the  special  case,  but  they  contended 
that  they  were  not  liable  to  maintain  and  repair 
the  raised  approaches.  The  question  submitted 
to  the  court  was  whether  under  the  circumstances 
the  defendants  were  legally  bound  to  maintain 
and  repair  the  raised  approaches.  No  question 
was  in  form  submitted  as  to  whether  the  defen- 
dants were  liable  to  repair  to  the  extent  of  300ft. 
from  each  end  of  the  bridge.  The  Divisional 
Court  held  that  the  railway  company  was  liable 
to  maintain  and  repair  the  raised  approaches  to 
the  bridge,  and  that  the  approaches  were  part  of 
the  bridge.  Mathew,  J.  said:  "The  particular 
bridge  which  was  made  over  the  canal  was  on  a 
higher   level  than  the  highway  leading  up  to 


the  spot   in  question,  and   so  it   became  neces- 
sary  to   carry  the   bridge   over  the   canal,  and 
to    do    that,    and   for    the  convenient  passage, 
it  was    necessary  to    provide   approaches  of  a 
higher  level  than  the  former,    of  180ft.  on  the 
south  side  of  the  canal  and  174ft.  on  the  north 
side.    This   was  the  bridge  perfected  and  made 
under  the  provisions  of  the  Act  of  Parliament." 
This  decision  is  rather  against  the  plaintiffs  than 
in  their  favour ;  for  if  the  defendants  in  that  case 
were  held   liable   to    maintain    and   repair   the 
approaches  for  a  fixed  limit  of  300ft.  from  each 
end  of  the  bridge  it  would  not  have  been  neces- 
sary   to    ascertain     what    the    limits    of    those 
approaches  were.    If  the    plaintiffs'    contention 
is  right,  the  short  answer  to  that  case  would  have 
been,  "  It  is  within  the  fixed  limit  of  300ft.  from 
each  end  of  the  bridge,  and  therefore  under  the 
Statute  of  Bridges  you  are  bound  to  maintain  it. 
It  is  to  be  treated  as  part  of  the  bridge,  and  it  is 
not  necessary  for  us  to  consider  any  of  the  facte 
with  regard  to  it."    The  question  was  again  raised 
in  Rex  v.  Staffordshire  and  Worcestershire  Canal 
Company  (ubi    sup.).    In    that   case    the    first 
indictment  alleged  a  failure  to  repair  a  bridge  at 
Penkridge,  and  a  second  count  alleged  that  the 
defendants  had  failed  to  repair  "  certain  parts  of 
the  highway  adjoining  the  east  and  west  ends  of 
the  bridge,  and  of  the  distance  of  300ft.  thereof." 
Wright,  J.  held  that  in  law  there  was  a  liability 
upon  the  defendants  to  repair,  but  he  did  nob 
give  any  decision  as  to  whether  the  Statute  of 
Bridges  applied  and  whether  the  liability  extended 
for  SX)ft.  on  either  side  of  the  bridge  as  laid 
down  by  the  Statute  of  Bridges,  and  as  contended 
by  the  prosecution.     He  amended  the  indictment 
by  striking  out  the  "  300ft."    and    substituting 
therefor  the  actual  figures  of  the  extent  of  the 
disrepair  in  the  two  cases.    That  case  is  therefore 
no  decision  on  the  point  one  way  or  the  other. 
Under  these  circumstances  I  have  to  determine 
whether  the  defendants  are  liable  to  repair  to  the 
extent  of  the  300ft.  The  case  is  not  one  in  which  the 
liability  to  erect  the  bridge  is  left  to  the  common 
law,  but  one  in  which  it  is  imposed  by  the  statute. 
It  is  not  a  case  where  the  statute  "  authorized  "  a 
company  to  make  a  bridge.    This  statute  enacts 
that  they  "  shall  make  and  maintain  "  bridges : 
(see  3  Jac.  1,  o.  18.  s.  6).      In   my    judgment, 
where  a  statute  passed  so  late  as  the  reign  of 
James  I.  empowers  a  company  to  cut  a  highway 
and   imposes  upon  it  a   uabUity  to  make    and 
maintain  a  "  bridge,"  the  word  "  bridge  "  does  not- 
necessarily  mean  a  bridge  with  the  approaches  as 
defined  by  the  Statute  of  Bridges — ^that  is,  a  bridge 
and  approaches  to  the  extent  of  300ft.  from  each 
end.    The  liability  of  the  defendants  in  the  pre- 
sent case  must  be  measured  by  the  terms  of  the 
statute,  and  they  are  not  under  an  obligation  to 
maintain  the  approaches  to  the  extent  of  300ft.  as 
determined  by  the  statute  of  Henry  YIII.    In  my 
opinion  it  would  be  a   modem  extension  of  the 
Statute  of  Bridges  for  which  no  precedent  has 
been  found  to  hold  that  where  a    subsequent 
statute  has  imposed  an  obligation  to  make  and 
maintain  a  bridge  it  has  ipso  facto  imposed  an 
obligation  to  repair  the  roadway  for  a  distance  of 
SOOn.  from  each  end  of  the  bridge.  From  the  time 
of  Henry  YIII.  to  the  present  time  it  has  never 
been  so   held,  and  I  am  of  opinion  that  in  this 
case  I  am  not  entitled  so  to  extend  the  operation 
of  that  ancient  statute.    There  wiU,  therefore,  be 
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a  declaration  that  the  defendants  are  bound  to 
repair  and  keep  in  repair  the  bridges  in  question 
and  the  approaches  thereto  (including  the  road- 
ways thereon),  including  in  the  approaches  so 
much  of  the  highway  on  each  side  of  the  bridge 
as  has  been  raised  or  otherwise  interfered  with  by 
reason  of  the  construction  of  the  bridge,  the 
extent  of  which  must  be  determined  as  a  matter 
of  fact  in  each  case ;  but  they  are  not  bound  to 
repair  the  hishwa^  to  the  extent  of  300ft.  from 
«ach  end  of  the  bridge.  The  plaintiffs  must  pay 
the  costs  of  the  action. 

Solicitors:  B.  A.   Bead,  for  C.  E.  JJongmore, 
Hertford  ;  Tompson  and  Dehenhamt. 


Avg.  3,  4, 5,  6,  8,  9,  and  Nov.  23, 1904. 
(Before  Swinfxn  Eadt,  J.) 
SooTHiix  Uppbr   Ubbak  Distbict  Councii, 
V.  Wakhfibld  Bubal   Distbict   Council 
AND  Abdblet  East  and  Wbst  Urban  Dis- 
trict CorNcir..  (a) 

Local  government — Supply  of  water  by  one  local 
autMrity  to  another — SaTution  of  Local  Govern- 
ment Board —  Use  of  lupply — Agreement  for 
eupply  &e<teeen  an  urban  authority  and  a  rural 
authority — Pecuniary  penalty — Public  Health 
Act  1875  (38  *  39  Viet.  e.  55),  «i.  61, 174  (2). 
Where  one  local  authority  eontractt  to  aupply  waier 
to  another  local  authority,  sect.  61  of  the  Public 
Health  Act  1875  merely  empouiera  the  Local 
Oovemment  Board  to  eanction  the  supply  by  the 
one  local  auth4)riiy  to  the  other,  but  not  to  pre- 
eeribe  the  uie  to  tehieh  the  tupply  istobepuibythe 
local  authority  receiving  it,  or  to  approve  of  any 
agreement  entered  into  between  the  local  authon- 
.  txeefor  the  supply,  or  to  decide  any  question  in 
ditpute  between  them  as  to  the  terms  of  the 
agreement ,-  6tt(  the  fact  that  the  written  sanction 
-of  the  Local  Oovemment  Board  to  the  supply 
of  water  by  one  local  authority  to  anoOier 
mentions  the  use  to  which  the  supply  is  to  be 
put  by  the  local  authority  receiving  it  does  not 
render  the  sanction  invalid  as  authorising  the 
tumply  by  the  one  local  authority  to  the  other ; 
and  an  agreement  between  an  urban  authority 
■and  a  rural  authority  for  the  tupply  of  water  by 
the  former  to  the  latter  at  a  jprxce  to  be  paid  by 
the  latter  does  not  come  wtthin  sect.  174,  8ub- 
eect.  2,  of  the  Public  Health  Act  1875,  so  that 
■the  omission  from  sudt  an  agreement  of  the 
pecuniary  penalty  prescribed  by  that  BuA-seetion 
{assuming  that  that  sub-section  is  obligatory  and 
not  nufrety  directory)  does  not  render  the  agree- 
ment invalid, 
"Witness  action. 

In  the  year  1881  the  predecessors  of  the  Soothill 
TTpper  Urban  District  Council,  having  obtained 
their  supply  of  water  from  Halifax,  entered  into 
negotiations  with  the  predecessors  of  the  Wakefield 
Rural  District  Council  tor  a  supply  of  water  to 
them,  but,  being  unable  to  come  to  terms, 
those  authorities  made  a  joint  application  to  the 
'Local  Government  Board  to  setue  their  differ- 
ences and  sanction  the  projected  supply.  The 
Local  Government  Board  replied  that  they  were 
not  aware  of  any  reason  why  such  sanction  should 

(a)  Baportcd  by  J.  TEOtiaAK,  Baq.,  Barrl(«r-at-L«w. 


not  be  given,  but  pointed  out  that  Met  61  of  tiie 
Public  Health  Act  1875  only  authorised  them  to 
sanction  a  supply  of  water  by  one  local  authority 
to  another,  and  that  they  had  no  power  to  deter- 
mine the  questions  in  dispute,  or  to  sanction  the 
terms  of  the  contract.  The  agreement,  by  which 
the  parishes  of  East  and  West  Ardsley  were 
included  in  ^he  area  of  supply,  was,  however,  com- 
pleted in  July  1882,  and  the  water  was  supplied 
by  the  one  authority  to  the  other  without  any 
further  sanction  by  the  Local  Gk>vemment  Board. 

In  1885,  in  reply  to  a  written  request  by  the 
cleric  of  the  Soothill  authority,  the  Local  Govern- 
ment Board  sanctioned  an  increased  supply  by 
that  authority  to  the  Wakefield  authority  for  the 
benefit  of  the  parishes  of  East  and  Weet  Ardsley. 

In  1889  the  Local  Government  Board  sanc- 
tioned a  supply  of  the  Soothill  water  by  the 
Wakefield  authority  to  Hunslet. 

On  the  14th  Jan,  1895  the  Local  Government 
Board  sanctioned  a  supply  of  the  Soothill  water 
by  the  Wakefield  authority  to  Bothwell. 

On  the  31st  Jan.  1895  the  Soothill  Upper  Urban 
District  Council  entered  into  a  fresh  a^ieement 
with  the  Wakefield  Knral  Distriot  Connoif  whereby 
the  urban  antttority  agreed  to  supply  and  the  rural 
authority  agreed  to  take  for  tnirty  years  from 
the  24th  Dec.  1894  for  their  district  or  any  part 
thereof,  or  any  place  outside  their  distriot  that 
they  might  contract  to  supply,  a  minimum 
quantity  of  100,000  gallons  of  water  by  the  day  of 
twenty-four  hoars,  based  on  a  weekly  average 
reading  of  the  meters  thereiu  mentioned,  at  a 
fibced  price  for  each  1000  gallons,  payable  by 
quarterly  payments,  with  interest  at  the  rate  of 
5  per  cent,  per  annum  on  payments  in  arrear,  and 
the  rural  authority  thereby  agreed  to  pay  for 
such  minimum  quantity  whether  actuaUy  taken 
or  not,  and  to  maintain  the  meter-house  and 
meters  therein  mentioned  in  good  working  order 
and  condition. 

This  agreement  did  not  provide  tbat  any  pecu- 
niary penalty  should  be  paid  to  either  party  in 
case  the  terms  of  the  oontoact  were  not  duly  per- 
formed by  the  other  party. 

In  reply  to  an  application  by  the  Soothill 
Upper  Urban  Distriot  Council  to  the  Local 
Government  Board  inclosing  a  copy  of  this 
agreement  and  asking  the  Iward  to  sanction  it, 
the  board  stated  that  under  sect.  61  of  the  FubUc 
Health  Act  1875  their  sanction  was  only  required 
to  the  supply  of  water  by  one  local  authority  to 
another,  and  that  it  was  not  the  practice  of  the 
board  to  sanction  af^reementa,  but  that,  if  the  area 
of  supply  under  the  new  agreement  was  the  same 
as  or  wholly  comprised  in  the  area  of  supply  pre- 
viously sanctioned,  no  further  sanction  was  re- 
quired. Although  the  contemplated  area  of  supply 
under  the  new  agreement  was  larger  than  the  area 
of  supply  covered  by  the  sanction  previously 
given,  that  sanction  covered  the  actual  area  of 
supply  in  question  in  the  present  case — viz.,  the 
supply  to  £!ast  and  West  Ardsley. 

In  1900,  after  East  and  West  Ardsley  had  been 
constituted  an  urban  district  and  had  agreed  to 
take  over  the  water  agreement  and  to  indem- 
nify the  Wakefield  Rural  Distriot  Council  from 
all  liabilities  thereunder,  it  appeared  from  oorre- 
spondenoe  with  the  Local  Government  Board  that 
their  sanction  for  the  supply  of  water  to  the 
Ardsley  East  and  West  Urban  District  Oonnoil 
still  held  good. 
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The  Wakefield  Bnral  District  Council  took  less 
than  the  minimum  quantity  of  lOO.OOO  gallons  of 
water  by  the  day  of  twenty-four  hours,  and  paid 
for  the  smaller  quantity  actually  used,  but  refused 
to  pay  for  the  minimum  quantity  according  to 
the  terms  of  the  agreement  of  the  Slst  Jan.  1895. 

This  was  an  action  by  the  Soothill  Upper  Urban 
District  Oounoil  against  the  Wakefield  Baral 
District  Gouncil  and  the  Ardsley  East  and  West 
Urban  District  Council  for  payment  of  the  balance 
making  up  the  price  of  the  minimum  quantity  of 
100,000  gallons  of  water  by  the  davof  twenty- four 
hours  according  to  the  terms  of  the  agreement  of 
the  Slst  Jan.  1895,  notwithstanding  that  such 
quantity  had  not  been  actuaUy  taken  by  the 
Wakefield  Bnral  District  Council. 

The  defence  was  (inter  alia)  that  the  agreement 
of  the  Slst  Jan.  1895  was  invalid  on  two  grounds 
(1)  that  the  eancticn  of  the  Local  Grovemment 
Board  was  not  obtained  pursuant  to  sect.  61  of 
the  Public  Health  Act  1875 ;  and  (2)  that  the 
agreement  did  not  specify  any  pecuniary  penalty 
pursuant  to  sect.  174  (2)  of  the  same  Act. 

The  Public  Health  Act  1875  (33  &  39  Vict. 
c  55)  provides : 

Seot.  61.  Any  lomi  anthoiity  for  the  time  being 
supplying  water  within  their  own  diitriot  may,  with  the 
saaotion  of  the  Local  Government  Board,  lopply  water 
to  the  local  aathority  of  any  adjoining  diattiot  on  saoh 
terma  as  may  be  agreed  on  between  saoh  anthorities, 
or  aa,  in  cage  of  diapate,  may  be  settled  by  arbitration 
in  manner  provided  by  tliia  Act. 

Seot  173.  Any  looal  anthority  may  enter  into  any 
oonlraots  neseaaary  (or  carrying  this  Act  into  execn- 
tion. 

Seat.  174.  With  respect  ti  contracts  made  by  an 
urban  anthority  nnder  this  Act  the  following  regnlations 
ahall  be  obaerved  (inter  alia) :  (2)  Erery  anoh  oontiaot 
ahall  apeoify  the  work,  mateiial*,  matters,  or  things  to 
be  famiahed,  had,  or  done,  the  price  to  be  paid,  and  the 
time  or  timea  within  which  the  contract  is  to  be  per- 
formed, and  ahall  specify  aome  pecuniary  penalty  to  be 
paid  in  ease  the  terms  of  the  oontraot  are  not  duly 
performed. 

Eve,  E.C.  and  Eiuoard  Clayton  for  the  plain- 
tiffs.—The  defendant  authorities,  or  one  of  them, 
are  liable  to  pay  for  the  full  minimum  supply  of 
100,000  gallons  of  water  by  the  day  of  twenty-four 
hours,  according  to  the  terms  of  the  agreement 
of  the  Slst  Jan.  1895,  whether  they  have  taken 
that  quantity  or  not.  The  sanction  of  the  Local 
Government  Board  covers  the  area  of  supply  in 
question,  and  the  agreement  is  a  valid  and  binding 
one.  The  provision  of  sect.  174,  sub-sect.  2, 
requiring  the  contract  to  specify  some  pecuniary 
penalty  to  be  paid  to  and  for  the  benefit  of  an 
nrban  authority  in  case  of  non-performance,  is 
directory  and  not  imperative,  and  is  inapplicable 
to  the  agreement  in  question  as  against  that 
anthority : 

MalUis  V.  ShiHey  Local  Board,  53  L.  T.  Bep.  810 ; 

IC  Q.  B.  Div.  446  ; 
Noviell  V.  Mayor,  ^c,  of  Worcester,  9  Ex.  457. 

In  Young  v.  Mayor,  its.,  of  Royal  Laamington  Spa 
(49  L.  T.  Bep.  1 ;  8  App.  C.is.  517),  Lord  Black- 
bum  in  his  judgment  suggests  that  the  provision 
is  directory,  not  imperative.  The  oase  of  BrilUh 
Insulated  Wirt  Company  Limited  v.  Preecot  Urban 
Biatrict  Council  (73  L.  T.  Bep.  383  j  (1895)  2  Q.  B. 
468)  is  inapplicable.  The  requirement  is  satisfied 
by  the  provision  for  payment  of  interest  at  5  per 


cent,  per  annum  on  payments  in  arrear  for  the 
water  supply. 

Mieklem,  K.O.,  B.  J.  Parker,  and  T.  J.  G.  Tomlin 
for  the  defendant  district  councils. — The  agre». 
ment  of  the  Slat  Jan.  1895  is  invalid  and  cannot 
be  enforced.  First,  because  the  sanction  of  the 
Local  Gk>vemment  Board  has  not  been  given  to 
the  supply  of  water  by  the  plaintiffs  to  the 
Wakefield  Band  District  Council  nnder  that 
agreement  as  required  by  sect  61  of  the  Public 
Health  Act  1875.  Also  because  that  agreement 
omits  to  specify  any  pecuniary  penalty  to  be  paid 
in  case  its  terms  should  not  be  duly  performed,  as 
required  by  sect.  174,  sab-sect.  2,  of  the  same 
Act.  That  provision  is  obligatory  and  not 
direotoiy  according  to  the  decisions  in  Yov.ng  and 
Co.  v.  Mayor,  &e.,  of  Boyal  Leamington  Spa  {tibi 
*vp.),  Mellise  v.  Shirley  Local  Board  {ubi  sup.), 
and  British  Lisulated  Wire  Company  Limited  v. 
Preseot  Urban  District  Council  (ubi  sup.).  The 
provision  for  charging  interest  on  payments  in 
arrear  for  water  supplied  by  the  plaintiffs  does 
not  satisfy  the  requirements  of  sect.  174i 
sub- sect.  2. 

Eoe,  K.C.  replied. 

SwiNFSN  Eadt,  J.  —  The  first  question  ia 
whether  the  sanction  of  the  Local  Government 
Board  has  been  given  to  the  plaintiffs  supplying 
water  to  the  Wakefield  Council,  being  the  local 
authority  of  an  adjoining  district.  The  plaintifis 
contend  that  the  sanction  has  baen  duly  given. 
The  defendants  deny  it.  To  determine  this  point 
it  is  necessary  to  go  back  to  the  year  1881.  On 
the  24th  Dec.  1881  the  Soothill  Upper  Looal 
Board  (the  predecessors  of  the  plaintiffs)  and 
the  guardians  of  the  Wakefield  Union  acting  as 
the  rural  sanitary  anthority  (the  predecessors  of 
the  Wakefield  Council)  jointly  appliedin  writing  to 
the  Local  Government  Board  to  sanction  the 
supply  by  Soothill  to  Wakefield  for  the  parishes  of 
East  and  West  Ardsley  of  wat«r  which  Soothill 
obtained  in  balk  from  the  corporation  of  Halifax. 
A  question  also  arose  between  the  parties  upon 
a  clause  of  the  draft  agreement  then  being  nego- 
tiated, and,  as  they  were  unable  to  agree  upon 
this  clause,  an  application  was  made  to  the  Looal 
Government  Boani  to  determine  the  matter.  In 
reply,  the  Local  Government  Board,  on  the  15th 
and  17th  May  1882,  stated  in  writing  to  the  two 
authorities  respectively,  that  as  regards  the 
supply  of  water  by  Soothill  to  Wakefield,  the 
board  were  not  aware  of  any  reason  why,  at  the 
proper  time,  the  consent  should  not  be  given,  but 
they  pointed  out  that  under  the  statute  no 
sanction  on  their  part  was  required  to  the  pro- 
posed terms  of  agreement,  and  that  they  had  no 
power  to  deal  with  the  question  in  dispnte  between 
the  parties  as  to  the  terms  of  clause  3  of  the  pro- 
posed agreement.  Shortly  afterwards  an  agree- 
ment in  writing,  dated  the  17th  July  1882,  was 
come  to  between  the  two  authorities,  and  water 
was  duly  supplied  on  the  terlns  of  it  by  Soothill  to 
Wakefield,  bat  I  do  not  find  that  any  further 
formal  sanction  was  then  given  by  the  Looal 
Government  Board.  In  1885  it  was  proposed 
that  Soothill  should  give  to  Wakefield  an  in- 
reased  supply,  and  on  the  26th  June  1885  the 
clerk  to  the  Soothill  Upper  Local  Board  wrote 
to  the  Local  Government  Board  stating  that  it 
was  proposed  to  increase  the  supply,  and  sent  a 
copy  of  the  proposed  agreement  tor  that  ptirposek 
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and  ezpreasly  aslced  for  the  sanction  of  the  Local 
Government  Board   under  sect.  61.     In    reply 
the  Local  Government  Board,  on  the  loth  Jnly 
18S5,  stated  in  writin?  that  under  sect.  61  of  the 
Public  Health  Act  1875  the  board  thereby  sanc- 
tioned   the    supply    of   water   by    the    Soothill 
Upper  Local  Board  to  the  rural  sanitary  auUiority 
of  the  Wakefield   Union  for  the  benefit  of  the 
parishes  of  East  and  West  Ardsley.  This  sanction 
Las  never  been  withdrawn.    Although  the  words 
"for  the    benefit  of  the  parishes  of   East  and 
West  Ardsley  "  are  added  to  the  formal  consent, 
there  does  not  appear  to  be  any  statutory  power  to 
presoribe  the  use  which  the  Wakefield  antnority  is 
to  make  of  the  water  when  obtained.     Sect.  61 
merely  requires  the  sanction  of  the  Local  Govern- 
ment   Board  to  the    supply  of    water  by   one 
authority  to  another,  and   the  board  gave  its 
consent  to  the  Soothill  aathority  supplying  the 
Wakefield  authority.    On  the  16th  Nov.  18^  the 
Xiooal  Government  Board,  understanding  that  an 
agreement  had  been  come  to  between  the  Wake- 
field and  Hunslet  Unions  for  the  supply  of  water 
to  the  township  of  Middleton,  gave  its  sanction 
under   sect.  61  to  the  supply   by  Wakefield  to 
Hnnslet  for  the  purposes  of  that  district,  and  at 
the  same  time  forwarded  to  the  Wakefield  autho- 
rity a  copy  of  the  letter  addressed  bv  the  Local 
Oovemment  Board    to    the    Soothill   authority 
aancUoning  the  supply  given  by  that  authority  to 
Wakefield.    By  an  order  of  the  14th  Jan.  1895 
the  board  sanctioned  the  supply  of   water  by 
Wakefield  to  Bothwell  Urban  District  Council, 
and  the  agreement  of  the  27th  March  1895  shows 
that  this  water  was  intended  to  be  Soothill  water 
^applied   to   Wakefield   and   by   Wakefield   to 
Rothwell  for  Lofthouse  and  Thorpe.    Thas  far 
everything  was  done  with  the  sanction  of  the 
Local  Government  Board,  so  far  as  such  sanc- 
tion was  requisite.    In  1895   the  successors  of 
the   Soothill   and    Wakefield   authorities    nego- 
tiated a  new  water  agreement,  which  is    dated 
the    31st    Jan.    1895,    and    is    the    one    sued 
upon.    On  the  28th  Jan.  1^5  the  Soothill  autho- 
rity (the  plaintiffs)  wrote  to  the  Local  Govern- 
ment Board  inclosing  a  copy  of  the  proposed 
agreement,  and  asking  for  the   sanction  of  the 
Local  Grovemment  Board  to  the  agreement.    In 
reply,  the  board  stated  that,  under  sect.  61  of 
the  Public  Health  Act  1875,  the  board's  sanction 
was  only  required  to  the  supply  of  water  by 
one  authority  to  another,  and  that  it   was  not 
their   practice    to    approve   of   the   agreements 
entered  into  by  the  authorities.      They    added 
that)  if  the  area  for  which  the  supply  under  the 
new  agreement  was  to  be  given  was  the  same  as 
«r  wholly  comprised  in  the  area  for  which  the 
board  previously  sanctioned  the  supply,  no  further 
sanction  on  the  part  of  the  board  was  required. 
Now,  the  area  of  supply  contemplated  was,  in 
fact,  a  wider  area,  and  on  the  22nd  May  1895 
the  Local  Government  Board  said  that  it  was  not 
their  practice  to  give  a  general  sanction  in  respect 
of  all  the  contributory  places  in  a  rural  district, 
but  they  would  consider  applications  in  respect 
of  particular  contributory  places  when  the  supply 
was  actually  furnished.    The  matter  remained  in 
this  position  until  the  16th  Jan.  1900,  when  the 
plaintiffs  wrote  to  the  Local  Government  Board 
with  reference  to  the  correspondence  of  1895,  and 
asked  whether  they  were  right  in  regarding,  as 
they  had  done,  the  sanction  given  by  the  Local 


Government  Board    in  1882  for  the  supply  of 
water  by  Soothill  to  Wakefield  for  East  and 
West  Ardsley  as  extending  to  sanction  a  supply 
of  water  to  East  and  West  Ardsley  nnder  tlie 
agreement   of   1895,  so  far  as   such  supply  was 
confined  to  the  district  of  East  and  West  Ardsley. 
At  this  date  the  townships  of  Ardsley  East  and 
Ardsley    West  had    been    been  constitated   an 
urban  district.     The  Local   Govei-ument  Board, 
in  reply,  expressed  their  opinion  that  the  terms 
of  art.   8  of  the  order   constituting  the  urban 
district  of   Ardsley  East  and   West  were  suffi- 
ciently wide  to   cover    the   transfer  of  powers 
vested  in  the  Wakefield  authority  by  virtue  of 
any  sanation  given  by  the  board  under  sect.  61 
of  the  Public  Health  Act  1875 ;  but  with  reference 
to  the  question  of  the  agreement  stated  that  it  was 
not  their  practice  under  sect.  61  of  the  Act  to 
go  beyond  the  actual  duty  imposed  on  them  by 
that  section — namely,  sanctioning  the  supply  of 
water  by  the  one  authority  to  the  other.    On  the 
8th  March  1900  the  plaintiffs  wrote  to  the  board 
that  from  their  lettw  the  plaintiffs  gathered  that 
they  had  still  the  sanction  of  the  Local  Gk)veni- 
ment  Board  to  the  supply  of  water  by  them  to 
the  urban  district  council    of    East  and  West 
Ardsley,  and  asking  if  that  understanding  was 
correct,  and  in  reply  the  board  stated  that  they 
had  nothing  to  add  to  their  letter  of  the  28th  Feb. 
1900.      Under  these  cii-cumstanoes,  it  seems  to 
me  to  be  clear  that  the  supply  of  water  by  the 
plaintiffs    has   been   sanctioned    by    the    Local 
Government  Board  whether  it  is  to  be  treated  a3 
a  supply  to  the    Wakefield  authority  or  as  a 
supply  direct  to  the  urban  district  of  Ardsley 
East  and  West,  and  that  is  the  only  supply  which 
I  have  to  consider  in  this  action.     Tne  Local 
Government  Board  were  certainly  acting  within 
their  rights  in  refusing  to  consider  any  puticular 
agreement  and  in  confining  themselves  to  the 
actual  duty  imposed  on  them  by  sect.  61,  and  in 
my  opinion  the  correspondence   shows  that  the 
sanction  of  the  board  was  obtained  to  the  supply 
of  water  by  the  plaintiffs  to  the  local  antjiori^  of 
the    adjoining    district,    whether    Wakefield    or 
Ardsley.      The  second  objection  taken  by    the 
defendants  to  the  validity  of  the  agreement  of 
1895  is  the  absence  of  any  pecuniary  penalty  nnder 
sect.  174,  sub-sect.  2,  of  the  Public  Health  Act 
1875.  Assuming  that  this  sub-section  is  obligatory, 
and  not  merely  directory  (see  Young  v.  Mayor  of 
Leamington,  uhi  sup.,  and  British  Insulated  Wire 
Company    lAmited  v.    Preseot    Urban     District 
CovncU,  ubi  sup.),  it  applies  only  to  contracts 
made  by  an  urban  authority,  and  therefore  it  has 
to  be  considered  how  the  plaintiffs,  who  are  an 
urban  authority,  are  affected  by  it;  the  defen- 
dants, the  Wakefield  Council,  are  a  rural  autho- 
rity, and  therefore  not  bound  by  any  such  pro- 
vision.    The  provisions  of  sect.  174  are  for  the 
protection  of  an  urban  authority  and  of  the  rate- 
payers of  their  district.  The  penalty  in  sub-sect.  2 
is  a  penalty  to  be  made  payable  to  and  in  no  case 
by  the  urban  authority,  in  case  the  terms  of  the 
contract  are  not  duly  performed — that  means,  not 
duly  performed  by  the  other  party.    The  "  price 
to  be  paid  "  is  a  price  to  be  paid  by  the  urban 
authority  for  the  work,   materials,  mattere,  or 
things  to  be  famished,   had,  or  done  to  or  for 
the  urban  authority.  Accordingly  this  scb-seotion 
can,  from  the  nature  and  terms  of  it,  only  apply 
to  oases  where  work,  materials,  matters,  or  things 
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are  to  be  furnished,  had,  or  done  to  or  for  an  urban 
authority,  for  a  price  in  money  to  be  paid  by  the 
urban  authority.  In  those  oases  the  contract  is  to 
specify  the  time  within  which  the  contract  is  to  be 
performed,  and  is  also  to  specify  some  peconiary 
penalty.  The  provisiona  of  sub-sects.  3  and  4  of 
sect.  174  also  show  that  the  section  refers  only  to 
contracts  where  the  money  is  to  be  paid  by  the 
urban  authority,  and  does  not  include  cases  where 
the  contract  is  to  be  carried  out  by  the  urban 
authority,  and  the  consideration  paid  to  it.  In 
the  present  case,  it  is  the  urban  authority — the 
plaintiffs — who  are  to  supply  water  to  another 
person  for  a  price  in  money  to  be  pud  to  the 
urban  authority.  Is  the  urban  authority  to 
stipulate  that,  if  they  do  not  carry  out  the  terms 
of  the  contract — that  is,  if  they  do  not  supply  the 
water — they  shall  themselves  pay  a  penalty  ? 
This  is  absurd.  Are  they,  then,  to  stipulate  that 
if  the  purchasers  do  not  pay  the  price  in  money 
they  shall  pay  some  pecuniary  penally  ?  Obviously 
not,  tor  the  penalty  is  to  be  paid  in  case  the  oon> 
tract  is  not  duly  performed  within  the  stipulated 
time,  and  not  if  the  price  is  not  paid.  Here  tiie 
urban  authority  has,  in  fact,  stipidated  that,  if 
the  price  is  not  punctually  paid,  interest  thereon 
at  5  per  cent,  shall  be  paid,  and  it  might  be  con- 
tended  that  this  is  sn£9cient  penalty  within  the 
meaning  of  the  statute  ;  but  the  real  answer  to 
the  argument  is  that  the  present  contract  for  the 
supply  of  water  by  an  urban  to  a  rural  authority 
is  not  within  the  section  at  all.  There  must  be 
judgment  for  the  amount  claimed  a^^ainst  the 
Arosley  East  and  West  District  Council. 

Solicitors :  Jaeguet  and  Co.,  for  Beholefield, 
Taylor,  and  Meigg$,  Batley ;  Blundell,  Gordon,  and 
Co.,  for  H.  Beaumont,  Wakefield ;  Barton  and 
Fearman,  for  Seateherd,  Hopkins,  and  Middle- 
brooke,  Leeds. 


KING'S  BENCH  DIVISION. 
Friday,  Nov.  18, 1904. 
(Before    Lord    Altebstome,   C.J.,    Kennedy 
and  BiDLET,  JJ.) 
Ash  (app.)  v.  Nicholl  (reap.). 
Cox  (app.)  V.  Mebbiman  (resp.).  (a) 
Franehiee — Begistration  of  votert—Edueation  rate 
— Poor  rate — Nonpayment  of  part  of  poor  rate 
consisting  of  education  rate — Claim   to  be  on 
voters'  list — Bepresentaiion  of  the  People  Act 
1867  (30  &  31  Vict.  c.  102),  ».  3,  suh-ss.  3,  ^— 
Poor  Bate  Assessment  and  Collection  Act  1869 
(32  <£  33  Viet.  c.  41),  s.  20— Municipal  Corpora- 
tions Act  1882  (45    *  46    Vici.  c.   50),  s.   9, 
siib-s.  2  {d)  {e)—Eiucation  Act  1902  (2  Edw.  7, 
c.  42),  s.  18. 

The  education  rate  payable  under  the  Education 
Act  1902  is  a  part  of  the  "poor  rate  "within 
the  meaning  of  sect.  3,  sub-aects.  3  and  4,  of  the 
Bepresentaiion  of  the  People  Act  1867  and 
sect.  9,  sub-sect.  2  (d)  and  (e),  of  the  Municipal 
Corporations  Act  1882,  and  where  a  poor  rate 
includes,  among  other  charges,  a  sum  levied  in 
respect  of  education  under  the  Education  Act 
1902,  a  ratepayer  who  has  not  paid  the  amount 
so  included  in  respect  of  education  has  not  paid 
the  "  poor  rate  "  within  the  meaning  of  those 
sections,  and  is  not  entitled  to  have  his  name 

(a«  Bcportad  by  W.  W.  Orb,  Eaq.,  Buxister-at-Lkw. 


placed  on  the  occupiers'  list  of  Parliamentary  or 
local  government  electors,  although  he  may  have 
paid  the  whole  of  the  poor  rate  properly  so 
oalled. 

Ash  (app.)  v.  Nicholl  (resp.). 
Case  stated  by   the  revising  barrister  for  the 
borough  of  Scarborough. 

At  a  court  held  on  the  14th  Sept.  1904  befor» 
the  revising  barrister,  frederick  Ash,  the  appel- 
lant, duly  claimed  to  be  inserted  in   the  list  of 
inhabitant  householders. 
The  facts  of  the  case  were  as  follows : — 

1.  The  borough  of  Scarborough  is  a  Parlia- 
mentary and  a  municipal  borough,  and  has  a^ 
borough  fund  for  which  a  borough  rate  i» 
levied. 

2.  A  poor  rate  for  the  borough  for  the  year 
1903-04  had  been  duly  made  and  signed  by  th» 
overseers,  and  had  been  duly  signed  by  the 
justices  on  the  24th  April  1903.  A  demand  note- 
for  payment  of  the  x>oor  rate  had  been  duly  made 
upon  the  appellant. 

3.  The  poor  rate  included,  among  other  charges, 
911  education  rate  of  Id.  in  the  pound,  and  & 
burial  rate  of  lid.  in  the  pound. 

4.  No  separate  rate  had  been  levied  for  the 
education  rate  under  sect.  18  of  the  Education 
Act  1902,  and  no  separate  rate  had  been  levied 
for  the  burial  rate  under  sect.  1  of  the  Burial  Aci> 
1860. 

5.  The  education  rate  and  the  burial  rate  were 
not  collected  with  the  poor  rate  for  the  sake  of 
convenience. 

6.  The  name  of  the  appellant  had  been  omitted 
by  the  overseers  from  the  list  of  inhabitant  house- 
holders on  the  ground  that  the  poor  rate  on  the' 
qualifying  property  due  on  the  5th  Jan.  1904  had 
not  been  folly  paid  on  or  before  the  20th  July 
1904. 

7.  On  or  before  the  20th  July  1904  the  other 
ordinary  ocsupiers,  with  the  exception  of  the 
appellant  and  thirty-nine  other  persons,  all  of 
whom  were  known  by  the  name  of  "  Fassivft 
Besisters,"  had  bond  fide  paid  all  poor  rates  that 
had  become  payable  by  them  in  respect  of  th» 
premises  occupied  by  them  up  to  the  preceding 
5th  Jan.  1904. 

8.  The  inhabitant  householders'  list  is  mad» 
out  in  three  divisions,  carrying  the  following 
franchises :  (1)  Both  Parliamentary  and  burgess  ^ 
(2)  Parliamentary  only  ;  and  (3)  burgess  only. 

9.  It  was  admitted  that  the  appellant  had 
refused  to  pay,  and  had  not  paid,  that  portion  of 
the  poor  rate  levied  for  the  purposes  of  education 
in  the  borough,  and  that  the  amount  of  Is.  6d.  was 
due  thereon  on  the  5th  Jan.  1904,  and  that  the 
same  had  not  been  fully  paid  on  or  before  the 
20th  July  1904. 

10.  Tmrty-nine  other  persons,  whose  names 
and  qualifications,  together  with  the  name  and 
qualinoation  of  the  appellant,  were  set  oat  in  a. 
schedule  hereunto  attcMshed,  claimed  to  be  inserted 
in  the  list  of  inhaloitant  householders  under  similar 
circumstances. 

Three  points  of  law  were  taken :  (a)  That  the 
education  rate  was  not  a  poor  rate,  and  that  non- 
payment of  poor  rates  alone,  and  of  no  other 
rates,  disqualified  an  inhabitant  householder  in  a 
Parliamentary  and  municipal  borough  from  being 
inserted  in  division  1  of  the  list  of  voters. 
(b)  That  the  education  rate  was  not  a  borough 
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Tate  for  the  pnrposes  of  the  Registration  Acts. 
{e)  That  nonpayment  of  the  burial  rati  did  not 
dieqnalify  an  inhabitant  hoaaeholder  in  a  Parlia- 
mentarr  and  municipal  boroush  from  being 
inserted  in  dirision  1  of  the  list  of  Yoters. 
The  revising  barrister  decided  as  foUoirs : — 

(a)  On  the  first  point  he  decided  that  theedoca- 
Uon  rate  was  chargeable  upon  the  poor  rate 
according  to  law ;  tout  it  formed  part  ot  the  poor 
rate,  and  that  the  poor  rate,  as  made  and 
demanded,  was  one  rate  and  indirisible.  "  Poor 
rate"  is  defined  in  sect.  20  of  the  Poor  Bate 
Aaeessment  Act  1869  in  these  words  :  "  Poor  rate 
shall  mean  the  assessment  for  the  relief  of  the 
poor  and  for  other  purposes  chargeable  thereon 
»03ording  to  law,"  clearly  indicating  that  there 
may  be  poor  rates  other  than  those  tolie  expended 
simply  for  the  relief  of  the  poor.  Statutes  deal- 
ing with  education  point  to  the  conclusion  that 
the  education  rate  u  part  of  the  poor  rate.  By 
secK  18  ot  the  Education  Act  1902  tke  expenses  ot 
an  urban  district  council  other  than  a  borough 
are  to  be  raised  in  the  manner  provided  by 
sect.  33  of  the  Elementary  Education  Act  1876— 
that  is,  they  are  to  be  paid  out  of  a  fund  to  be 
raised  out  ot  the  poor  rates  for  the  parish  or 
parishes  for  which  the  committee  of  management 
act,  and,  as  to  a  borough,  by  the  same  seoc  18  of 
the  Education  Ant  1902  the  expenses  are  to  be 
paid  out  of  the  borough  fund  or  rate ;  and  by 
sect.  145  of  the  Municipal  Corporations  Act  1882 
the  council  of  a  borough  has  power  to  order  a 
parish  witiiln  the  borough  to  pay  its  contribation 
to  the  borough  rate  out  ot  the  poor  rate.  He 
further  decicfod  that  in  a  Parliamentary  and 
municipal  borough  an  unpaid  poor  rate  was  not 
the  only  disqualifying  rate ;  that  payment  on  or 
before  the  20th  July  1904  of  all  borough  rates  as 
well  as  poor  rates  due  on  the  5th  Jan.  1904  was 
essential  to  registration  in  division  1  of  the  list  of 
inhabitant  householders,  as  to  the  Parliamentary 
franchise  hj  sect.  3,  sub-sect.  3,  of  the  Repre- 
sentation of  the  People  Act  1867,  and  as  to  the 
burgess  franchise  by  sect.  9,  sub-sect.  2  (d)  and 
(e)  of  the  Municipal  Corporations  Act  1882,  and 
he  also  decided  that  these  disqualifications 
operated  respectively  in  regard  to  the  insertion 
o.  the  name  of  the  appellant  either  in  division  2 
or  in  division  3. 

(b)  On  the  second  point  be  decided  that  the 
education  rate  was  a  borough  rate  payable  out  of 
the  borough  fund  for  the  purposes  of  the  Regis- 
tration Acts.  The  point  seemed  to  him  unargu- 
able, having  regard  to  sect.  18  of  the  Education 
Act  1902;  the  words  "The  expenses  under  the 
Act  shall  be  paid  out  of  the  borough  fund  or 
rate"  seemed  to  him  to  admit  of  no  other 
construction. 

(e)  On  the  third  point  it  was  contended  that 
by  sect.  1  of  the  Burial  Act  1860  (23  &  24  Yict. 
0.  64)  the  burial  rate  was  levied  as  a  separate 
rate,  and  therefore  nonpayment  ot  it  did  not 
disqualify  the  appellant  from  being  inserted  in 
the  list,  and  that,  as  the  amount  due  on  the 
burial  rate  (lid.  in  the  ponnd)  exceeded  by  one 
halfpenny  in  the  pound  the  amount  due  on  the 
education  rate  (Id.  in  the  pound),  it  followed  that 
the  education  rate  had  been  fully  paid,  and  that 
no  part  of  the  poor  rate  remained  unsatisfied. 
The  revising  barrister  decided  that  the  true  con- 
struction of  sect.  1  was  that  for  the  purposes  of 
the  Burial  Acts  the  authority  had  an  option  to 


levy  either  a  general  or  a  separate  rate,  and  that 
in  the  present  case  the  authority  had  levied  a 
general  and  not  a  separate  rate,  and  that  the 
burial  rate  was  a  borough  rate,  the  noupayment 
of  which  disqualified  the  appellant  from  being 
inserted  in  the  list  of  inhabitant  householders  by 
virtue  of  sect.  3,  sub-sect.  3,  of  the  Representation 
ot  the  People  Act  1867  (Parliamentary),  and  of 
sect.  9,  sub-sect  2  (d)  and  (e)  of  the  Monidpal 
Corporations  Act  1882  (Burgess). 

(a)  The  revising  barrister  also  deinded  that 
the  appellant  had  not  on  or  before  the  20th  July 
1904  bond  fide  paid  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  oceupiers  in 
respect  of  all  poor  rates  that  had  become  payable 
by  nim  in  respect  of  his  premises  up  to  tue  pre- 
ceding 5th  Jan.  1904,  and  that  he  was  disqualified 
thereby  from  being  inserted  in  the  list  by  sect  3, 
sub-sect.  4,  of  the  Representation  of  the  People 
Act  1867.  He  disallowed  the  claim  of  the  appel- 
lant Frederick  Ash  and  the  thirty-nine  ouier 
persons  to  be  inserted  in  the  list  of  inhabitant 
householders. 

If  the  court  should  be  ot  opinion  that  all  the 
decisions  of  the  revising  barrister  were  wrong,  the 
register  was  to  be  amended  by  inserting  the  names 
ot  the  appellant  Ash  and  ot  the  thirty -nine  other 
persona  in  the  list  of  inhabitant  h  ousenolders ;  but 
if  the  court  should  be  of  opinion  that  anv  one  of 
his  decisions  in  a,  b,  c,  or  d  was  right,  tnen  the 
list  should  stand  without  amendment. 

The  demand  note  addressed  to  the  appellant, 
the  Rev.  Frederick  Ash,  was  a 

Poor  tats  demand  note. — P«riih  o(  Saarboroagh. — 
The  ovarseera  of  the  poor  demand  payment  of  the  poor 
rate  made  on  the  24th  day  of  April  1903  to  meet  ezpanasi 
whioh  will  be  inonrrel  before  the  25th  Mtroh  1904, 
no  IT  due  from  yon  in  respect  of  the  hereditaments  of 
whioh  the  useiiment  numbers  and  rateable  valoas  sm 
stated  beloir. 

The  description  ot  the  property  was  "  Buildings 
and  other  hereditaments  not  being  agricultural 
land."  The  rateable  value  was  17/.  12s.,  and  the 
rate  at  3«.  in  the  pound  was  22. 12«.  lOd.  Then 
underneath  was  the  following : 

Note. — The  poor  rata  it  payable  in  one  sum. — Par- 
poses  for  whioh  tbe  above-mentioned  rata  was  mtde, 
and  amonnt  in  the  Jt  levied  for  eaoh  pnrpoae ;  half  the 
amount  being  levied  on  a(ricaltnral  land. — Amount  in 
the.£: 

«.   d. 
Belief  of  the  poor,  and  other  expanses  of  the 

guardians  0  111 

Coonty  contribntions  0    2 

Borongh  rate,  inolnding  lOjd.  in  the   jB  tor 

ezpenaes  of  elementary  edncation,  and  9\d.  in 

the  jS  for  miioellaneoiu  azpanees 1    8^ 

Burial  Board 0     H 

Ezpenaes  of  the  overseers  0    0\ 


Total. 


S    0 

Sect.  18  ot  the  Education  Act  1902  (3  Edw.  7, 
c.  42)  provides : 

(1)  The  expanses  ot  a  oonnoil  under  this  Aot  shall, 
ao  far  as  not  otherwise  provided  for,  be  paid,  in  the 
oua  of  the  oonncil  of  a  ooonty,  out  of  tbe  oonnty  fond, 
and,  in  the  case  of  the  oonnoil  of  a  borough,  ont  of  the 
borough  fond  or  rate,  or,  if  no  borough  rate  ia  levied, 
out  of  a  separate  rate  to  be  made,  aaaeaaed,  and  levied 
in  like  manner  as  the  borough  rate,  and,  in  the  oase  of 
the  oonnoil  ot  an  urban  distriot  other  than  a  boron^h, 
in  manner  provided  by  section  thirfy-three  of  the  Els- 
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oyerseeri,  uid  ohurgeable  apon  the  lame  propertj  aa 
the  poor  rate. 

Cyril  Dodd,  ICC.  for  the  appellant. — ^The  two 
pointa  raiaed  for  the  appellant  are,  first,  that  the 
education  rate  ia  not  a  poor  rate ;  and,  seoondly, 
that  it  ia  not  a  borongh  rate.  By  aect.  18  of  the 
Education  Act  1902  the  expenaea  of  a  council 
nnder  the  Act  are  payable  out  of  the  county  fond, 
or,  in  the  caae  of  a  borough,  out  of  the  borough 
fund  or  rate.  By  aect.  144  of  the  Municipal 
Corporationa  Act  1882  the  borough  rate  ia  a  rate 
raiaed  in  aid  of  the  borough  fund,  and  it  appears 
from  aecta.  145,  147,  and  250  (3)  that  for  aome 

Earpoaea,  at  all  erenta,  there  ia  a  diatinotion 
etween  borongh  rate  and  poor  rate.  With  regard 
to  the  Parliamentary  franchiae,  aect.  2  of  the 
Bepreaentation  of  the  People  Act  1884  eatabliahea 
a  general  household  qualification,  and  that  means 
(sect.  7,  anb-aect.  1)  the  qualification  enacted  in 
aect.  3  of  the  Representation  of  the  People  Act 
1867 — that  is,  that  the  person  must  have  been 
rated  as  an  ordinary  occupier  to  "  all  rates  made 
for  the  relief  of  the  poor  (sub-aect.  3),  and  most 
have  paid  "  all  poor  rates  "  (sub-sect.  4).  At  the 
time  when  these  franchiae  Acts  were  passed, 
including  the  Act  of  1884,  there  was  nothing  in 
the  nature  of  a  charge  for  education  charged 
npon  or  payable  out  of  the  poor  rate.  The  old 
borough  franchise  was  founded  upon  payment 
of  scot  and  lot,  and  the  main  object  of  the  rating 
was  not  the  collection  of  the  rate,  but  to  secure 
that  the  person  'waa  a  bona  fide  occupier  of  the 
premises  during  the  year.  The  condition  required 
for  the  Parliamentary  franchiae  was  the  payment 
of  the  poor  rate,  and  the  poor  rate  which 
affected  that  franchise  was  originally  the  old 
poor  rate  —  namely,  that  which  was  made 
lor  the  relief  of  the  poor  and  union  charges; 
and  new  charges,  auch  aa  the  charge  for  educa- 
tion or  the  burial  charge,  though  collected  with 
and  in  some  sense  forming  part  of  the  poor  rate, 
were  not  originally  so,  and  were  not  necessary  to 
be  paid  for  franchise  purposes.  The  true  dis- 
tinction is  drawn  on  the  face  of  thia  demand  note 
itself;  thus,  "Bslief  of  the  poor  and  other 
expenses  of  the  guardians,"  so  much,  and 
"  Borough  rate,  including  the  expenses  of  elemen- 
tary education,"  so  much.  That  shows  that  the 
education  rate  does  not  come  under  the  rate 
for  the  relief  of  the  poor  and  union  oharj^. 
Then  the  revising  barrister  reliea  on  the  definition 
of  "  poor  rate "  in  sect.  20  of  the  Poor  Bate 
Assessment  and  Collection  Act  1869,  and  he 
bases  the  greater  part  of  his  judgment  on  the  fact 
that  that  section  has  altered  into  a  poor  rate  that 
which  was  not  a  poor  rate  before.  That  section 
is  the  interpretation  section  for  that  Act,  and  the 
definition  of  "poor  rate "  there  given  is  simply 
the  meaning  of  poor  rate  in  that  Act — that  is,  for 
purposes  of  assessment  and  collection  of  the  rate ; 
and  the  only  reason  why  these  charges  were  put 
on  the  poor  rate  was  that  that  was  the  only 
machinery  by  which  the  rates  could  be  raised. 
But  sect  20  does  not  refer  to  or  define  what  ia 
poor  rate  in  other  Acta  before  or  since  that  Act, 
and  does  not  carry  the  case  any  further.  When 
in  the  Act  of  1884  it  is  said  that  rating  is  essential, 
that  must  mean  what  it  meant  before,  a  rate  for 
the  relief  of  the  poor.  It  never  could  have  been 
intended  by  Paruament  that  every  new  charge 
put  upon  the  poor  rate  should,  if  unpaid,  be  a 
disqualification ;  otherwise  they  would  be  making 


mentuy  Eluoatiott  Aot  1876,  m  reipeota  the  expenses 
mentioiied  in  that  Motion — (that  ia,  ont  of  a  fund  to 
be  railed  oat  of  the  poor  rate  of  the  pariih  or  pariahes 
oompriaed  in  the  diatrict). 

The  Municipal  Corporations  Aot  1882  (45  &  46 
Tiot.  c.  50)  provides : 

Seat.  9  (t).  A  person  shall  not  be  deemed  a  bnrgeis 
for  an;  purpose  of  this  Aot  nnleis  he  ia  enrolled  aa  a 
bnrgeaa.  (2)  A  person  shall  not  be  entitled  to  be  en- 
rolled aa  a  borgeaa  nnleae  he  is  qnaltfied  aa  follows : 
.  .  .  (6)  Ii  on  the  fifteenth  of  Jal;  in  an;  year,  and 
has  been  daring  the  whole  of  the  then  last  preoeding 
twelve  months,  in  oooapation,  joint  or  leveral,  of  any 
hooae,  warehonie,  oonntiny-honae,  ahop,  or  other  bnild- 
iog  (in  this  Aot  referred  to  aa  qnalifying  property),  in 
the  borongh ;  and  .  .  .  (d)  Hu  been  rated  in  respect 
of  the  qaalifying  property  to  all  poor  rates  made  daring 
those  twelve  montha  for  the  pariah  wherein  the  property 
ii  sltnate ;  and  («)  Has  on  or  before  the  twentieth  of  the 
same  July  paid  all  snoh  rates,  inolading  borough  rates 
(if  any)  aa  have  beoome  payable  by  him  in  reapeat  of  the 
qualifying  property  np  to  the  then  last  preoeding  fifth 
0f  Jannary. 

Saot.  145  (1).  Where  a  parish  is  wholly  in  a  borongh, 
the  oonnoil  may  from  time  to  time,  if  they  think  fit, 
order  the  overieers  to  pay  the  oontribation  of  the  parish 
to  the  borongh  rate  oat  of  the  poor  rate  made  or  to  be 
made  for  the  parish. 

The  Bepresentatiou  of  the  People  Act  1884  (48 
&  49  Yiot.  c.  3)  in  sect.  2  establishes  a  uniform 
household  franchise  in  all  counties  and  Ixtroughs 
tiiroughont  the  United  Kingdom,  and  enacts  that 
every  man  possessed  of  a  household  qualification 
shall  if  the  qualifying  promises  be  situate  in  a 
county  in  England  or  Scotland,  or  in  a  county  or 
borough  in  Ireland,  be  entitied  to  be  registered  as 
a  vote^,  and,  when  registered,  to  vote  at  an  election 
for  such  county  or  borough ;  and  by  sect.  7  (1)  the 
expression  "a household  qualification"  is  defined 
aa  meaning,  as  respects  England  and  Ireland,  the 
qualification  enacted  by  the  3rd  section  of  the 
Bepreeentation  of  the  People  Act  1867,  and  the 
enactments  amending  or  affecting  the  same. 

The  Bepreaentation  of  the  People  Aot  1867 
(30  &  31  Vict.  c.  102)  provides  : 

Seot.  3.  Every  man  ahall  ...  be  entitled  to  be 
registered  aa  a  voter,  and,  when  registered,  to  vote  for 
a  member  or  members  to  serve  in  Parliament  for  a 
borongh,  who  la  qoalifled  as  follows  (that  ia  to  aay)  :  (1) 
la  of  foil  age,  and  not  sabjeot  to  any  legal  inoapaoity  ; 
and  (2)  Is  on  the  last  day  of  Jnly  in  any  year,  and 
has  daring  the  whole  of  the  preceding  twelve  calendar 
montha  been  an  inhabitant  ooonpier,  aa  owner  or  tenant, 
of  any  dwelling-honae  within  the  borongh  ;  and  (3)  Haa 
dazing  the  time  of  anoh  oooapation  been  rated  aa  an 
ordinary  ooonpier  in  reipeot  of  the  premises  so  ooonpied 
by  him  within  the  borongh  to  all  ntea  (if  any)  made  for 
the  relief  of  the  poor  in  reapeot  of  such  premises  ;  and  (4) 
Haa  on  or  before  the  twentieth  day  of  Jnly  in  the  aame 
year  bond  fide  paid  an  eqanl  amount  in  the  poand  to  that 
payable  by  other  ordinary  ooonpien  in  reapeot  of  all 
poor  rates  that/have  become  payable  by  him  in  reapeot 
of  the  aaid  premiaea  ap  to  the  preoeding  fifth  day  of 
Jannsiy.    .    .    . 

The  Poor  Rate  Aaaesament  and  OoUeotiou  Act 
1S69  (32  &  33  Vict.  c.  41)— an  Act  for  amending 
the  law  with  respect  to  the  rating  of  occupiers 
for  short  terms,  and  the  making  and  collecting  of 
the  poor's  rate---provides : 

Seat.  20.  The  words  "poor  rate"  shall  mean  the 
assessment  for  the  relief  of  the  poor,  and  for  the  other 
pnrpoaea  chargeable  thereon  aooording  to  law,  and  in 
ike  metropolia  ahall  extend  to  every  rate  made  by  the 
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the  oooditions  of  the  franchise  harder  and  harder. 
If  the  case  were  one  of  contract,  {lb,  for  instance, 
a  contract  between  landlord  and  tenant  as  to  the 
payment  of  poor  rates,  "  poor  rate "  in  such  a 
contract  wonld  not  include  sncb  a  charge  as  the 
education  rate  {Earl  of  Cork  v.  Cork  County 
Council  (1903)  2  I.  R.  490),  and  there  is  no  dis- 
tinction in  construing  a  contract  and  construing 
an  Act  of  Parliament,  the  one  being  constraed 
according  to  the  intention  of  the  parties,  and  the 
other  according  to  the  intention  of  the  Legisla- 
ture.   He  also  referred  to 

M'Daid  T.  OaXbnUh,  (1901)  2  I.  B.  490. 

Jeeves  for  the  respondent,  the  town  clerk  of 
Scarborough,  did  not  argue. 

Cox  (app.)  V.  Mbbbihan  (reap.). 

Case  stated  by  the  revising  barrister  for  the 
eastern  division  of  the  county  of  Wilts  sitting  at 
Marlborough  on  the  25th  Sept  1904,  when  Edward 
Goz  duly  claimed  to  have  his  name  inserted  in  the 
list  of  the  inhabitant  houaefaolders  in  division  1  as 
a  Parliamentary  elector  for  the  eastern  division 
of  the  county,  and  as  a  county  and  parochial 
elector  for  the  administrative  county  of  Wilts. 

The  facts  were  as  follows : — 

Edward  Goz,  of  No.  24,  Herd-street,  Marl- 
borough, duly  made  a  claim,  dated  the  17 th  Aug. 
1904,  to  have  his  name  inserted  in  the  occupiers' 
list  (division  1)  as  a  duly  qualified  voter  for  the 
parish  of  St.  Mary,  Marlborough,  entitling  him  to 
vote  at  a  Parliamentary  election,  and  also  at  any 
county  council  or  parochial  election  held  in  or  for 
the  eastern  division  of  Wiltshire,  in  respect  of  a 
certain  dwelling-hoase  situate  at  No.  24,  Herd- 
street,  of  which  he  was  the  occupier. 

It  was  proved  by  the  assistant  overseer  of  the 
parish,  upon  oath,  that  the  whole  of  the  poor  rate 
due  on  the  5th  Jan.  1904,  in  respect  of  the 
dwelling-house,  had  not  been  paid  either  on  or 
before  Uie  20th  July  1904  as  required,  or  at  all. 

The  trustees  of  the  Primitive  Methodist  Ghapel 
in  the  parish  were  rated  as  owners  of  the  premises, 
and  the  overseers  of  the  poor  of  the  parish  de- 
manded from  them  payment  of  the  poor  rate 
made  on  the  20th  Oct.  1903  to  meet  ezpenses 
which  would  be  incurred  before  the  25th  March 
1904,  and  of  the  arrears  of  the  former  rates. 

The  rates  as  demanded  amounted  on  the  5th  Jan. 
1904  to  68.  0\d.,  made  up  of  4t.  6d.,  being  an 
instalment  of  the  rate  made  on  the  20th  Oct. 
1903,  and  1«.  6id.,  arrears  of  former  rates. 

The  rate,  however,  due  on  the  5th  Jan.  1904 
was  reduced  to  5«.  4^d.,  by  reason  of  the  chapel 
trustees  having  compounded  for  the  rates  as 
owners  of  the  premises. 

The  owners  paid  on  account  of  the  rates  3(.  SJd. 
on  the  26th  Feb.  1904,  leaving  a  balance  still  due 
of  Is.  lid.,  which  was  still  unpaid  on  the  20th  July 
1904. 

The  demand  note  showed  on  the  back  of  it 
how  the  rate  of  1*.  6i.  in  the  pound  was  made  up, 
and  was  as  follows :  ,^   ^^ 

Belief  of  the  poor  and  other  expenses  of  the 

gnardians  0    6^ 

Connty  contribations   0  loj 

>lxpenses  of  the  overseera  0    1 

1     6 
With  the  exception  of  the  demand  note,  no 
evidence  whatever  was  given  or  tendered  to  the 


revising  barrister  as  to  what  part  of  the  rate  was 
unpaid,  but  it  was  contended  by  the  party  agent 
that  the  amount  so  left  unpaid  was  in  respect  of 
the  rate  for  education,  and  that  that  part  was 
included  in  the  lO^d.  for  connty  contributions. 

The  revising  barrister  invited  evidence  of  these 
contentions,  but  none  was  forthcoming. 

Eight  other  persons,  whose  names  were  set  out 
in  a  schedule  hereunto  attached,  claimed  to  be 
inserted  in  the  list  under  similar  circumstances. 

The  revising  barrister  decided  as  a  fact  that  the 
whole  of  the  poor  rato  due  on  the  5th  Jan.  1904 
and  duly  demanded  by  the  overseers  in  respect  of 
the  premises  had  not  been  paid  on  or  before  the 
20th  July  1904,  and  he  therefore  disallowed  the 
claim  of  Edward  Goz  and  of  the  eight  other  per- 
sons to  be  put  on  the  list.  Due  notice  of  appeal 
from  his  decision  was  given,  and  he  ordered  the 
appeals  in  all  the  cases  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  his  ded- 
sion  was  wrong,  the  register  was  to  be  amended 
by  inserting  the  name  of  Edward  Goz  and  the 
names  of  the  eight  other  persons  in  the  list 

The  Local  Government  Act  1888  (51  &  52  Vict 
c.  41)  provides : 

Sect.  2,  snb-seot.  4.  As  reapeoti  the  eleotora  of  the 
oonnty  ooanciUors — the  persona  entitled  to  vote  at  their 
election  shall  be,  in  a  boiongh,  the  bargeaaes  enrolled  in 
pnraoance  of  the  Monioipal  Corporations  Act  1882,  and 
the  Aota  amending  the  eame,  and  elsewhere  the  persons 
registered  aa  connt/  electors  under  the  Coantj  Electors 
Aot  1888. 

ITie  Gounty  Electors  Act  1888  (51  &  52  Vict 
c.  10)  provides : 

Seat.  2  (I).  For  the  parpoaa  of  the  eleotionof  eontity 
antboritiss  in  England,  the  bnrgoas  quelifioation — that 
is  to  aay,  the  qnahfioation  enacted  by  aeotion  nine  of  the 
Manicipil  Corporationa  Aot  1682 — ahall  extend  to  every 
part  of  a  oonnty  not  within  the  limita  of  a  borongh,  and 
a  peraon  poasesaing  in  any  part  of  a  ooonty  outside  the 
limita  of  a  borongh  anoh  bnrgesa  qnalifioation  shall  be 
entitled  to  be  registered  under  this  Aot  as  a  oonnty 
elector  in  the  parish  in  which  the  qualifying  property  is 
situate.  (2)  Seotiona  nine,  thirty-one,  thirty-three,  and 
aixty-three  of  the  Monioipal  Corporationa  Aot  1882,  and ' 
any  enaotmenta  of  that  or  any  other  Aot  aSeoUng  the 
same,  aball  extend  to  ao  much  of  every  oounty  aa  is  not. 
oompriied  within  the  limita  of  a  municipal  borongh  in 
like  manner  aa  if  they  were  herein  le-enaoted,  with  the 
Bubatttntion  of  "  oonnty  "  for  "  borongh"  and  of  "  oonnty 
eleotor "  for  "  burgess,"  and  with  the  other  neoeaaary 
modifioationa. 

Seot.  3.  Every  peraon  who  ia  entitled  to  be  registered 
aa  a  voter  in  respect  of  a  ten  ponnda  occapatioa 
qualification  within  the  meaning  of  the  proviaions  of  the 
Begiatration  Aot  1885,  which  are  aet  out  in  the  sobednle 
to  thia  Aot,  shall  be  entitled  to  be  registered  aa  a  oooaty 
elector,  and  to  be  enrolled  aa  a  bnrgesa,  in  respeot  of 
such  ({aaUBoation,  in  like  manner  In  all  respeota  aa  if 
the  aeotiona  of  the  Municipal  Corporations  Aot  l&H 
relating  to  a  bnrgeaa  qnaUfioation  included  the  said  tea 
ponnda  ooonpation  qnaiificatlon. 

By  sect.  44  Of  the  Local  Government  Aot  1894 
(56  &  ol  Yict  c.  73),  the  parochial  electors  of  a- 
parish  consist  of  the  local  government  re^ster  of 
electors  and  the  Parliamentary  register  of  electors, 
so  far  as  they  relate  to  the  parish. 

B.  M.  Montgomery  for  the  appellant — In  thia 
case  the  two  qualifications  claimed  are  the  Parlia- 
mentary qaaiifioation  and  a  county  council  and 
parochial  qualification.  With  regard  to  the  vote 
for  a  Parliamentary  election,  the  qualification  is 
the  household  qualification,  and  by  sects.  2  and  1 
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of  the  Act  of  1884  and  sect.  3  of  the  Act  of  1867 
that  means  the  payment  of  all  poor  rates.    In  this 
case  the  balance  of  the  rate  unpaid  was  in  respect 
of  the  education  rate,  which  was  incladed  in  the 
"  coontT'  oontribntions  "  set  out  on  the  back  of  the 
demand  note,  and  there  the  poor  rate,  properly  so 
oalled,  is  distinguished  from  the   "county  con- 
tributions."     The    real  question,   therefore,    is 
whether  "  county  contributions  "  are  a  poor  rate 
for  the  purpose  of  the  franchise.    "  County  con- 
tributions"   are    contributions    for   general   or 
special  county  purposes  (Local  Goremment  Act 
1888,  s.  68,  sub-8.  6),  and  are  determined  by  the 
standard  or  basis  for  the  county  rate,  and  by 
sect.  2  of  the  County  Rates  Act  1852  (15  &  16 
Vict.  c.  81)  the  standard  or  basis  for  the  county 
contributions  is    provided    for  and  is  made  on 
behalf  of  the  justices  (now  the  county  council), 
and  not  for  the  overseers.     That    shows    that 
there  is  some  distinction  between  county  contri- 
butions and  the  poor  rate,  although  both  may  be 
levied  by  the  overseei-s  and  by  one  demand  note. 
A  poor  rate  was  in  this  case  demanded,  but  on 
the   back    of   the    demand  note  the    rate    was 
clivided  into  a  poor  rate  properly  so  called  and 
oonnty  contributions,  and  it  does  not  follow  that 
because  the  words  "  poor   rate "  were  used  that 
necessarily  includes  coanty  contributions,  such  as 
the  education  rate.    A  ratepayer  is  entitled  to  be 
told  what  part  is  to  be  for  poor  rate,  and  what 
part  for  other  purposes,  and  he  can  allocate  his 
payment  to  any  part  he  chooses,  either  to  the  rate 
lor  the  relief  of  the  poor  or  to  the  county  con- 
tributions, and  although  the  overseers  may  not  ba 
bound  to  take  part  of  the  rate  in  this  case  they 
have  done  so.    In  sect.  9,  sub-sect.  2  (d)  and  (e)  of 
the  Act  of  1882,  as  to  the  burgess  qualification, 
there  is  a   clear  distinction  between  "  borough 
rates  "  and  "  poor  rates,"  and  it  is  submitted  that 
there  is  the  same  distinction  between  poor  rates 
and  county  contributions,  and  the  same  distinc- 
tion appears  in  other  Acts   between  local  rates 
«.nd  poor  rates.    In  these  franchise  Acts   "  poor 
rate  "  means  the  poor  rate  made  under  the  Act 
of  Elizabeth,  and  does  not  include  rates  which  may 
be  charged  upon  or  made  payable  out  of  the  poor 
rate;  and   the  only   disqualifying   rate    for  the 
Parliamentary  franchise,  which  is  not  affected  by 
anything  in   the   Local    Government  Act    1888 
(s.  92,  sub-8. 1)  is  the  poor  rate  properly  so  called. 
For  the  local  government  franchise  the  disquali- 
cation  is  if  the  ratepayer  has  not  paid  either  the 
county  rate  or  the  poor  rate  (sect.  2  (4)  of  the 
Local  Government  Act  1888,  and  sect.  2  of  the 
Coanty  Electors  Act  1888,  which  makes  applicable 
to  a  coanty  elector  the   burgess  qualification  in 
sect.  9  of  the  Muuicip&l  Corporations  Act  1882). 
With  regard  to  the  second  point  as  to  the  nonpay- 
ment of  the  rate  by  the  compounding  owner,  the 
tenant  may  be  disqualified  by  the  owner  who  has 
compounded  for  the  rates   not  paying  the  rates. 
Sect.  10  of  the  Poor  Bate  Assessment  and  Collec- 
tion Act  1869  applies  sect.  28  of  the  Representa- 
tion of  the  People  Act  1867,  with  respect  to  notice 
to  be  given  of  rates  in  arrear,   and  provides  for 
notice  of  the  nonpayment  of  the  rate  being  given 
to  the  tenant.    That  notice  must  be  given  before 
the  tenant  is  disqualified.      Here  there  was  no 
evidence  that  such  notice  was  given  to  the  appel- 
lant which  is  sufficient  for  the  appellant  as  the 
onus  is  on  the  other  side. 
The  respondent  did  not  appear. 


Lord  ALVEB8TONB,  G. J. — Upon  the  snbstantial 
point  argued  beforo  us  in  these  two  cases  none  of 
us    have   any  doubt.      It    has   been   contended 
that  although  in  the  demand  note  a  demand  for 
poor  rate    had  been   properly  made   upon    the 
persons  who  were  liable  to  pay  that  rate,  yet, 
inasmuch  as  that  rate  so  demanded  was  made  not 
only  for  the  poor  rate  properly  so  called,  but  for 
other  purposes  that  could  not  properly  be  called 
I>oor  rate,   the  ratepayer  was  at  liberty  to  pay 
only  so  much  of  the  rate  as  was  for  the  relief  of 
the  poor,  and  it  was  contended  that  that  was  a 
sufficient  ground  for  justifying  a  ratepayer  in 
saying  that  he  declined  to  pay  a  portion  of  the 
rate  because  that  portion  was  not  poor  rate  pro- 
perly so  called,  and  that,  in  doing  so,  he  did  not 
become  thereby  disqualified  for  being  on  the  lists 
of  Parliamentary,  coanty,  or  parochial  electors. 
For  the  purpose  of  dealing  with  that  contention 
it  is  not  necessary  to  go  through  all  the  statutes 
which  have  been  referred  to  during  the  argument. 
It  is  necessary  to  refer  to  two  only  of  those 
statutes — namely,  sect.  3,  sub-sects.  3  and  4,  of 
the  Bepresentation  of  the  People  Act  1867,  and 
sect.  9,  sub-sect.  2  (d)  and  (e),  of  the  Municipal 
Corporations  Act  1882.    Those  are  the  statutes 
applicable  for  the  purposes  of  the  Parliamentary 
and  burgess  f  ranobise,  and  those  are  the  statutes 
to  which   we    have  to  refer    whether    we  take 
the   question  as  relating  to  the  Parliamentary 
franchise    or    to   the   burgess    franchise.     The 
question    which    arises    upon    those    sections, 
apart  from  any  subsequent  legislation,  is  whether 
a    person   who    objects   to    part    of    the    pac- 
poses  for  which  the  rate  was  to  be  applied  could 
refuse  to  pay  that  part  of  the  rate  to  which  he 
objected  and  yet  claim  to  have  his  name  inserted 
on  the  list  of  voters.    I  desire  to  point  out  that 
this  case  does  not  depend  for  the  purposes  of 
argument  on  the  particular  objection  that  was 
now  raised  by  the  people  who  were  called,  for  the 
purposes  of  this  case.  "  Passive  Besistera."    It  is 
obvious  when  we  refer  to  the  sections  that  for  a 
number  of  years,  I  think  ever  since  the  year  1867, 
a  number  of   purposes  bad    been    included   in 
respect  of  which  the  poor  rate  was  levied  which 
could  not  properly  be  called  poor  rate  purposes. 
That  had  been  the  accepted  state  of  things  for  a 
long  time,  and  I  think  that  the  Municipal  Cor- 
porations Act  1882  recognised,  and  it  is  perfectly 
plain  that  the  Legislature  weve  conscious  of  the 
fact,  that  the  poor  rate  included  expenses  for 
charges  other  than  the  poor  rate  properly  so 
called.    Exactiy  the  same  question  as  is  raised  in 
these  cases  might  have  been  raised  by  any  person 
who  desired  to  say  that  he  had  paid  enough  to 
cover  so  much  of  the  poor  rate  as  was  referable 
to  the  objects  of  that  rate  as  existing  in  1867j 
and  who    declined  to  pay  for  something  which 
he  considered  did  not  come  within  the  poor  rate. 
I  do  not  think  that  a  person  can  refuse  to  pay 
that  part   of  the    rate.      With    regard   to   the 
borough  rate,  I  do  not  think  it  necessary  to  add 
anything  more  than  what  the  learned  revising 
barrister  has  said  in  his  judgment.    He  there 
says  that  he  decided  that  the  education  rate  was 
a  borough  rate  payable  out  of  the  borough  fund 
for  the  purposes  of  the  Registration  Acts.    The 
point  raised  by  the  appellant  that  the  education 
rate    was    not    a    borough    rate    really    aeems 
unarguable  when  we  look  at  the  words  in  sect.  18 
of  the  Education  Act  1902,  that  the  expenses 
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under  the  Act  in  the  caae  of  the  oonnoil  of  a 
borough  shall  be  paid  "out  of  the  boroagh  fnnd 
or  rate."  It  seems  to  me  that  those  words  oan 
admit  of  no  other  interpretation  than  that  put 
upon  them  b^  the  revieinj;  barrister,  and  I  think 
that  contention  is  sufficiently  answered  by  what 
he  has  said.  Among  the  expenses  included  in 
this  poor  rate  is  a  burial  rate,  and,  as  the  reTising 
barrister  has  thought,  the  main  question  is.  Can 
a  man  decline  to  pay  more  than  he  thinks 
is  due  in  respect  of  the  poor  rate  priperly  so 
called,  and  then  claim  a  vote  on  the  ground  that 
any  payment  beyond  that  will  be  appued  to  some 
other  purpose  P  In  my  opinion  he  cannot  do  so, 
and  I  think  he  would  be  met  with  the  argument 
that  such  a  proceeding  would  be  most  embarrass- 
ing to  the  local  authorities.  I  only  desire  to  say 
that  this  conclusion  is  in  accordance  with  common 
sense.  I  further  wish  to  say  that  our  decision  in 
these  cases  does  not  turn  on  the  particular 
ground  of  objection  which  the  appellants  have 
raised,  but  applies  equally  to  an  objection  taken 
to  any  other  put  of  the  poor  rate.  The  question 
is,  Has  the  ratepayer  paid  the  poor  rate  P  In  my 
opinion  the  appellants  have  not  paid  the  poor 
rate,  and  I  therefore  think  the  rerising  barrister 
was  right,  and  that  these  appeals  shoud  be  dis- 
.  missed.  With  regard  to  the  important  point 
raised  by  Mr.  Montgomery  in  the  second  case, 
as  to  the  position  of  the  tenant  if  the  landlord 
who  had  compounded  for  the  rates  had  not  paid 
the  rates,  no  point  of  the  kind  is  raised  in  the 
case,  and  therefore  we  do  not  deal  with  it.  We 
cannot  assume  in  favour  of  the  appellant  that  a 
notice  had  not  been  served  upon  the  appellant  by 
the  overseers  stating  that  tne  landlord  had  not 
paid  the  rate,  nor  ought  we  to  assume  that  the 
point  was  raised  before  the  revising  barrister.  I 
consider  that  these  two  cases  were  intended  to 
raise  the  main  question  whether  a  person  who  has 
not  paid  the  education  rate  oan  claim  to  vote  at  a 
Parliamentary  or  local  government  election,  and 
in  my  opinion  he  cannot  so  claim. 

Eekkedt,  J. — I  am  of  the  same  opinion,  and  I 
propose  to  add  very  little.  It  is,  in  my  opinion, 
impossible  to  say  that  the  poor  rate,  which  is 
levied  as  one  rate,  ^kpt  in  fact  one  rate  merely 
beoanse  the  total  ^j^Hhi  to  be  used  for  separate 
purposes.  I  have  g^n  doubt  as  to  whether  a 
ratepayer  could  appropriate  a  part  payment  of 
the  whole  rate  to  q^y  particular  part  of  that  rate, 
or  whether  the  officer  could  properly  accept  such 
part  payment ;  and  I  do  not  see  how  the  officer 
could  give  a  receipt  for  such  a  part  payment 
appropriated  to  some  particular  portion  of  the 
rate.  In  my  opinion  the  poor  rate  is  one  indi- 
visible claim,  and  it  is  impossible  to  say  that  that 
claim  has  been  paid  in  these  cases. 

B1DI.ET,  J. — I  agree,  and  have  nothing  to  add. 
Appeals  ditmiised.    Leave  to  appeal. 

Solicitors  (in  the  first  case)  for  the  appellant, 
Jaque*  and  Co.,  for  Biehardson  and  Parker, 
Scarborough ;  for  the  respondent,  D.  A.  Nieholl, 
Scarborough. 

Solicitors  (in  the  second  case)  for  the  appel- 
lant>  Lloyd-George,  Boberti,  and  Co. 


Oct.  27  and  28,  1904:  1 

(Before  Channell,  J.)  I 

Hassan  v.  Buncihan  and  Co.  and  Lorne.  (a) 

Charter-party  —  Previou$  verbal  repretentation, 
OS  to  carrying  oapaeity  0/  vetsel—Breaeh  of. 
toarranty. 

During  negotiation*  for  the  chartering  of  a  vettel 
the  owner*'  agent*  represented  that  the  vettel  had 
carried  a  certain  quantity  of  cargo.  The  char- 
terer* acted  on  the  repretentation,  lohieh,  infaef, 
wa*  untrue,  and  entered  into  a  charter-party, 
containing  no  reference  to  thepreviou*  cargo. 

Held,  that  the  repretentation  being  untrue,  the 
charterer*  eotdd  recover  a*  for  breach  of  • 
collateral  verbal  toarranty. 

Action  tried  in  the  Commercial  Court. 

Claim  for  damages  for  breach  of  a  ooUateral 
verbal  warranty  as  to  the  carrying  capacity  of 
the  steamship  lfan<ia2,  whereby  the  plaintiff 
was  induced  to  enter  into  a  charter-party  dated 
the  22nd  Oct.  1903. 

The  plaintiff  was  the  charterer  and  tho  defen- 
dant Lohne  was  the  owner  of  the  Mandal.  The 
defendants  Banciman  and  Co.  were  the  ship- 
brokers. 

The  shipbrokers  negotiated  the  charter-party 
for  the  defendant  Lolme,  and  signed  the  same 
for  and  by  the  authority  of  the  owner  as  agents. 

On  the  2l8t  Oct  1903  the  shipbrokers  in  the 
course  of  the  negotiations  verbally  represented  to 
the  plaintiff's  chartering  clerk  that  the  Mandal 
had  carried  1367  tons  of  Arzew  esparto. 

On  the  strength  of  the  representation  the 
plaintiff  agreed  to  take  the  vessel  for  lOOOZ.,  and 
drew  up  .%nd  signed  a  charter-party,  which  con- 
tained no  reference  to  the  previous  cargo  of 
esparto. 

The  Mandal  loaded  under  the  charter-party  a 
full  and  complete  cargo  of  Tripli  esparto,  in- 
cluding a  full  deck  load.  The  cargo  amounted  to 
1385  tons.  1370  tons  Arzew  esparto  is  equal  to 
about  1800  tons  Tripoli  esparto. 

The  plaintiff  alleged  that  the  cargo  loaded  was 
about  415  tons  short  of  the  guaranteed  cargo,  and 
that  he  had  thereby  suffered  damage  and  lost 
the  proportionate  part  of  the  lump  sum  freight, 
which  equalled  2i0{.  The  plaintiff  alleged  uiat 
the  defendants  were  both,  or  one  of  them,  liable 
for  the  damages  (1)  on  the  representation  and  (or) 
warranty,  or  (2)  as  for  breach  of  warranty  of 
authority. 

The  charter-prty  was  dated  the  22nd  Oct.  1903^ 
and  was  signed  "  for  and  by  authority  of  owners, 
W.  Buncimau,  of  London  agents,"  and  by  one 
Samuels  on  behalf  of  the  plaintiff. 

By  the  charter-party  it  was  agreed  that 
the  Bteamship  Mandal,  of  tbe  measnrtment  of  1241  net 
rrgUtered  torn,  and  139,000  o.f.  ^aanuitesd  or  there- 
kboats  .  .  .  shall  prosaed  to  Tripoli  for  orders,  ud 
load  %t  two  or  three  plaoes  Tripoli  and  for  Tnais  Costt 
in  oharterer'g  option     .     .     ■    and  loed     .     .  a  fall 

and  complete  oargo  (with  fnll  deck  load)  of  esparto  fibn 
.  .  .  prooeed  to  (1)  west  oout  port  or  Sunderland 
(aonth  dook),  Manaheater  and  Garaton  exolnded.  .  . 
Frcifbt  to  be  at  rate  of  lOOOI.  if  loaded  at  three  places. 
9871. 10*.  if  loaded  at  two  plaoei.     .    . 

/.  A.  Hamilton,  K.C.  and  Chaytor  for  the 
plaintiff. — ^The  statement  was  intended  to  be  a 
warranty ;  for  a  lump  sum  charter  this  informa> 

(a)  Beportad  by  TaEVOa  Tcbtoi,  E«q.,  Barriitar-at-Lair. 
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Mon  aa  to  the  previoas  cargo  was  mosc  important. 
The  oaae  of  Bnnnerman  t.  White  (4  L.  T.  Bep. 
740 ;  10  G.  B.  N.  S.  841)  is  ia  point. 

Enkint  v.  ^deaiM,  29  L.  T.  B»p.  234 ;  L.  Bep. 
8  Cb.  756. 
Aa  to  whioh  of  the  defendanta  ia  liable ;  it  was 
within  Banoiman's  aathority — at  any  rate  -within 
his  ostenaible  authority — to  give  anch  information 
aa  he  had  in  hia  ofBoe.  If  that  were  ao  then  the 
defendant  Lohne  is  liable.  If  that  were  not  ao 
then  there  was  a  warranty  of  authority,  and  the 
defendanta  Bunoiman  and  Co.  are  liable.  Judg- 
ment should  be  given  againit  the  defendant 
Lohne. 

SeruUon,  E.G.,  and  Bailhaehe  for  the  defen- 
dants.— Did  what  happe'ned  before  the  charter- 
party  waa  aigned  amount  to  a  promise  that  the 
ahip  had  carried  a  certain  number  of  tons,  or  to 
an  mnooent  repreaentation  upon  which  no  action 
could  lie  P  The  language  used  did  not  amount 
to  a  promise,  and  waa  not  included  as  a  term  of 
the  contract.  The  plaintiff's  chartering  clerk 
drew  up  the  contract,  and  did  not '  include  it, 
clearly  showing  that  he  did  not  think  it  waa  a 
promise.  A  statement  made  in  the  ooDrse  of,  and 
leading  up  to  a  contract,  does  not  amount  to  a 
promise : 

Green  T.  Symoiu,  13  Times  L.  Bep.  301. 
If  the  statement  waa  a  promise,  can  that  verbal 
promiae  be  read  into  the  charter-party?  The 
rule  is  that  it  the  contract  is  reduced  into 
writing  you  muat  look  at  the  document  itaelf,  and 
parol  evidence  cannot  be  admitted  to  vary  its 
terms: 

AngM  v.  Dmke,  82  L.  T.  Bep.  320 ;  L.  Bip.  10  Q.  B. 
174  i 

DeLaualU  v.  OuOd/ord,  81  L.  T.  Bsp.  549  ;  (1901) 
2  K.  B.  215. 

Further,  the  description  in  the  charter-party 
would  have  shown  anyone,  by  reference  to  Lloyd'a 
Begister,  that  the  ship  could  not  have  cinried  the 
amount  misstated. 

Ghannbll,  J.— What  is  the  effect  of  the  state- 
ment on  the  contract  P  Is  an  aaaertion,  made 
during  negotiationa,  for  a  lump  sum  charter  that 
the  vessel  had  carried  a  certain  amount  of  cargo, 
made  in  belief  that  it  waa  true,  a  warranty,  or 
merely  an  innocent  representation  which  would 
give  no  cause  of  action  ?  When  you  have  a 
definite  description  of  the  subject  matter  of  the 
contract,  such  an  assertion  would  be  a  warranty. 
I  have  no  hesitation  in  saying  that  an  assertion 
of  this  character  during  negotiations  amounts  to 
a  warranty.  Then  arises  the  question,  ia  there 
anything  in  the  contract  to  exclude  that  assertion  P 
There  is  nothing,  unless  the  139,000  cubic  feet 
mentioned  in  the  charter-party  is  inconsistent; 
but  I  can  see  no  inconsistency.  There  must  be 
judgment  for  the  plaintiff  against  the  defendant 
Lohne,  with  costs ;  and  judgment  for  the 
defendanta  Bunciman  without  coats. 

Solicitors  for  the  plaintiff,  Hollami,  Sons, 
Coward,  and  HawhsUy. 

Solicitors  for  the  defendants,  Thonuu  Cooper 
and  Co. 
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SttDicial  Cotmnittr;  of  i^t  $ribs  Council. 

N<n.  II  and  Bee.  19,  1904. 
(Present :  The  Bight  Hons.  Lords  K&cirAaHiKN 
and  LiNDLBT,  end  Sir  Abtht7R  Wilsok.) 
BoBBBTs  t).  Ebbaut.  (a) 

ON  APPEAL    FBOM  THB  BOTAL    COTTBT    OF    IHX 
ISLAND    OF  JEB8BT. 

Laic  of  Jersey — Aetwn  to  rettrain  parish  aieemhly 
— Delay  and  laches. 

The  Boydl  Court  of  Jersey  has  jurisdiction  to 
interfere  if  the  eivH  assembly  of  a  parish  prO' 
poses  to  apply  the  funds  under  its  control  to 
purposes  not  warranted  by  law.  But  in  a  case 
in  whioh  the  petitioner  delayed  talcing  steps  to 
put  the  court  in  motion  until  the  a^t  m  the 
assembly,  the  legality  of  which  he  disputed,  had 
been  partly  put  into  execution,  by  the  acceptance 
of  a  tender  and  the  commencement  of  the  works 
ordered  by  virtue  of  the  act  : 

Held  {affirming  the  judgment  of  the  court  below), 
thed  the  action  could  not  be  maintained. 

Appeal  from  a  judgment  of  the  Superior  Number 
of  the  Boyal  Gourt  of  Jersey,  of  the  22nd  Oct. 
1903,  connrming  a  judgment  of  the  Inferior 
Number  of  the  same  court  of  the  26th  Sept.  1903 
dismissing  an  action  which  waa  brought  by  the 
appellant  to  restrain  the  application  of  funds 
raised  by  the  parish  assembly  of  the  pariah  of  St. 
Saviour's,  Jersey,  by  means  of  a  pariah  rate  to  the 
repair  and  restoration  of  the  parish  church  in 
accordance  with  resolutions  of  the  ecclesiastical 
aaaembly  of  the  aame  pariah,  and  the  raising  of 
the  required  aum  in  the  meantime  by  means  of  a 
loan. 

The  respondent  was  the  "constable"  of  the 
parish. 

Both  the  courts  below  held  the  appellant 
debarred  from  bringing  the  action  by  reason  of 
his  acquiescence,  laches,  and  delay,  and  that>  as 
reg^ds  the  question  of  the  loan,  tiie  action  was 
premature. 

In  Jan.  1903  the  parish  church  of  St.  Saviour's 
waa  found  to  be  in  an  unsafe  condition,  and  the 
churchwardens  on  their  own  initiative  inatructed. 
Mr.  Gurry,  an  architect,  to  examine  the  atructnre 
and  report  thereon,  and  hia  report  to  the  effect 
that  the  atructure  was  unsafe  waa  taken  into- 
consideration  at  an  ecclesiastical  meeting  of  the 
parish  duly  convened  and  held  on  the  4th  Feb. 
1903,  and  a  resolution  was  passed  that  Mr.  Gurry 
be  instruct  ed  to  prepare  the  plana  and  eatimatee 
for  the  work  which  would  be  neoeasary  for  the 
purpose  of  putting  the  church  into  a  thorough 
atate  of  repair,  and  it  was  further  resolved  that,  as 
the  funds  at  the  command  of  the  ecclesiastical 
assembly  would  not  be  sufficient  to  meet  the  cost 
of  such  preliminary  expenses,  the  constable  should 
be  requested  to  call  a  parish  meeting  to  fake  the 
matter  into  consideration. 

On  the  10th  Feb.  1903,  a  meeting  of  the  parish 
assembly,  having  taken  into  consideration  the 
resolution  of  the  ecolesiaatioal  aasembly  of  the 
4th  Feb.  1903,  authorised  the  constable  to  pay 
out  of  the  parish  rates  the  preliminary  expenses 
incurred  and  to  be  incurred  by  virtue  of  that 
resolution.    No   opposition  was   raised    to   this 

resolution. 

(a)  Beported  bj  0.  E.  IUldis,  Eeq.,  B«nlaMM»l«w, 
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On  the  25th  Aug.  1903,  at  a  meeting  of  the 
eccleeiaatical  assembly  of  the  parish,  Mr.  Garry's 
further  report,  dated  the  12th  Aug.  1903,  was 
taken  into  consideration,  and  it  was  resolved  by  a 
majority  to  adopt  the  report  and  to  carry  oat 
on  the  parish  chnrch  the  work  as  advised  in 
each  report,  and  it  was  further  resolved  by  a 
majority  that,  havinf;  regard  to  the  insufficiency 
of  the  funds,  the  parish  assembly  should  be 
requested  to  vote  the  sum  necessary  for  the 
carrying  out  of  the  works,  and  for  this  purpose 
the  constable  was  requested  to  call  a  meeting 
forthwith. 

On  the  3rd  Sept.  1903,  at  a  meeting  of  the 
parish  assembly,  the  resolution  of  the  ecclesias- 
tical assembly  of  the  25  th  Aug.  1903  was  taken 
into  consideration,  and  it  was  resolved  by  a 
majority  that,  inasmuch  as  the  report  of  Mr. 
Gurry  advised  the  carrying  out  of  certain  works 
necessary  for  the  preservation  of  the  parish 
church,  and,  further,  taking  into  consideration 
that  the  architect  had  informed  the  assembly  that 
the  sum  of  20002.  would  be  amply  sufficient  to 
meet  the  coats  which  would  be  incurred  in  the 
carrying  out  of  the  works,  the  assembly  voted  the 
enm  of  20002.  for  the  works  recommended  by  the 
ecclesiastical  assembly  by  their  act  of  the 
25th  Aug.  1903,  in  the  terms  of  the  report  of  the 
-architect  and  the  parochial  committee  was 
ordered  to  see  to  the  carrying  out  of  the  resolution. 
and  at  the  same  meeting  it  was  farther  resolved 
by  a  majority  that  the  constable  and  trustees  be 
authorised  to  issue  a  loan  of  20002. 

The  appellant  was  a  person  qualified  and 
entitled  to  be  present  and  vote  at  all  meetings 
hereinbefore  mentioned  as  well  parochial  as 
ecclesiastical,  and  all  such  meetings  were  duly 
summoned  and  convened.  The  appellant  voted  in 
the  minority  against  the  resolutions  at  the  meet- 
ings of  the  25ta  Aug.  and  the  3rd  Sept.,  but  did 
not  lodge  any  formal  written  protest  against  any  of 
the  resolutions.  The  loan  bad  not  oeen  issued, 
nor  had  any  steps  to  issue  the  same  been  taken. 

In  consequence  of  the  directions  given  by  the 
resolution  of  the  3rd  Sept.  1903  the  parochial 
committee  invited  tenders  for  the  execution  of  the 
works,  and  on  the  16th  Sept.  1903  accepted  the 
i»nder  of  Messrs.  Blampied  and  Harris,  at  the 
sum  of  18122.,  and  on  the  17th  Sept.  1903  the 
respondent  with  the  rector  of  the  parish  entered 
into  a  contract  accordingly. 

On  the  19th  Sept.  1903  the  appellant  com- 
menced an  action  before  the  Boyal  Goart  of  the 
Island  of  Jersey  (Inferior  Number),  praying  that 
the  resolutions  with  regard  to  the  sum  of  2U002, 
and  the  loan  should  be  declared  illegal  and  null, 
and  that  the  constable  be  ordered  in  his  official 
capacity  to  eliminate  from  the  minute-book  of  the 
assembly  the  resolutions  referring  thereto,  and, 
further,  that  he  be  condemned  to  pay  costs. 

On  the  26th  Sept.  1903  the  action  was  heard 
before  the  Inferior  Number  of  the  Boyal  Gourt  of 
Jersey,  when  the  respondent  pleaded  as  a 
preliminary  plea  that  the  appellant  by  not 
objecting  to  the  resolution  of  the  parish  assembly 
of  the  10th  Feb.  1903  had  admitted  the  principle 
that  the  money  could  be  voted  out  of  parish  rates 
to  supplement  the  Tresor  in  cases  ot  necessity, 
and  had  rendered  himself  liable  for  the  conse- 
quences which  resulted  from  such  resolution.  That 
to  prepare  the  plans  and  estimates  it  had  been 
necessary  to  do  considerable  farther  damage  to  i 


the  church,  and  that  it  was  inadmianble  that  the 
people  who  had  caused  the  damage  should  be 
permitted  to  veto  the  repairing  thereof.  That  the 
appellant  made  no  formal  objection  to  the 
resolution  of  the  parish  assembly  of  the  3rd  Sept. 
1903  although  present,  and,  in  faot,  made  no 
objection  till  he  commenced  his  action  on  the 
19th  Sept.  1903,  at  which  date  he  must  be  deemed 
to  have  koown  that  the  respondent  was  boand  to 
have  carried  into  execution  the  resolution  of  the 
3rd  Sept.  1903,  and  in  virtue  thereof  to  have 
pledged  the  parish  to  third  parties.  That  the 
appellant's  action  only  tended  to  set  aside  a 
contract  with  third  parties  entered  into  in  obedience 
with  a  resolution  of  the  parish  assembly,  which 
resolution  the  appellant  was  then  debarred  by  his 
laches  from  contesting. 

The  appelltuit  replied  that  he  only  objected  to 
the  two  resolutions,  the  one  voting  the  20002.  and 
the  other  resolving  that  it  should  be  raised  by 
means  of  a  loan.  That  the  respondent  was  trying 
to  avoid  pleading  on  the  merite  by  setting  up  as 
a  bar  a  previous  illegal  decision.  That  he  had 
not  lodged  a  formal  protest  or  commenced  any 
action  because  other  prineipattz  had  done  so. 
That  the  fact  of  part  execution  did  not  render 
an  illegal  act  legal. 

The  respondent  replied  that  the  voting  of  the 
money  and  the  method  of  raising  it  were  one 
indissoluble  question  which  could  not  now  be 
divided  to  stop  works  ordered  and  already  begun. 
That  the  appellant  was  too  late  to  protest,  and 
that  the  fact  of  other  persons  having  attacked 
the  resolutions  could  not  be  pleaded  by  appellant 
as  a  reason  for  his  not  having  done  so  himself. 

On  the  same  day  the  court  gave  judgment  to 
the  effect  that  the  appellant  had  not  protested  in 
time,  and  therefore  discharged  the  respondent 
from  the  action  on  that  point,  bnt  held  that,  as  to 
the  issuing  of  the  loan,  as  the  same  had  not  been 
carried  into  effect,  the  appellant  could  appeal  to 
the  court,  bat  must  do  so  by  a  separate  action. 

The  appellant  was  alloweid  to  appeal  from  such 
decision  to  the  Superior  Number  of  the  Boyal 
Gourt. 

The  appeal  came  on  for  hearing  on  the  22nd  Oct. 
1903,  and  the  court  confirmed  the  decision  of  the 
Inferior  Number  of  the  26th  Sept.  1903. 

From  this  decision  the  appellant  was  allowed  to 
appeal  to  His  Majesty  in  Gouncil. 

H.  Fraier  and  E.  T.  NieoUe  appeared  for  the 
appellant,  and  contended  that  By  the  law  of 
Jersey  the  only  way  in  which  the  validity  of  a 
vote  could  be  tested  was  by  bringing  an  action. 
The  authorities  relied  on  by  the  respondent— 
Biohardton  v.  Le  Neven  (Sept.  1877)  and  NicoUe  v. 
Bandairu  (April  1903) — are  distinguishable,  and  in 
any  case  were  only  decisions  of  the  Inferior 
Number  "  of  the  Boyal  Gourt  of  Jersey,  and  are 
not  binding. 

Jenkins,  E.G.  and  J.  G.  Wood,  for  the 
respondents,  supported  the  judgment  of  the 
court  below. 

Fraier  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec.  19. —  Their  Lordships'  judgment  was 
delivered  by 

Sir  Aethue  Wilson. — This  is  an  appeal  from 
a  judgment  of  the  Superior  Number  of  tbe  Boyal 
Court  of   Jersey,   dated   the   22nd    Oct   1903, 
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affirming  a  judgment  of  the  Inferior  Nnmber  of 
the  same  court.  There  is  no  serious  doubt  as  to 
the  facte,  nor  ia  there  anj  dispute  as  to  the  prin- 
ciples of  law  which  most  govern  the  decision. 
The  controyersy  is  as  to  the  application  of 
admitted  law  to  the  particular  facts  of  the  case. 
The  plaintiff  la  one  of  the  prineipaux  of  the  parish 
of  St.  Saviour,  in  the  Island  of  Jersey,  and  as 
such  he  is  a  member  of  both  the  assemblies  by 
which  the  afFairs  of  the  parish  are  controlled,  the 
ecclesiastical  assembly  and  the  civil  assembly. 
On  the  4th  Feb.  1903  a  meeting  of  the  ecclesias- 
tical aEsembly  of  St.  Saviour's  was  held  to  con- 
sider the  report  of  an  architect  as  to  the  condition 
of  the  pariah  church,  and  certain  specifications, 
plans,  and  estimates  for  the  purpose  of  putting 
the  church  in  a  perfect  state  of  repair.  On  the 
10th  Feb.  1903  the  matter  came  before  the  civil 
assembly,  and  the  resolution  then  arrived  at  by 
that  body  is  thus  recorded:  "The  assembly 
having  taken  cognisance  of  the  act  of  the  eccle- 
siastical assembly,  dated  the  4th  Feb.  1903, 
according  to  the  terms  of  which  Mr.  Curry,  civil 
engineer  and  architect,  is  charged  to  prepare 
plans,  specifications,  and  estimates  of  the  various 
works  which  would  be  required  to  put  the  whole 
of  the  church  in  a  good  state  of  repair,  has 
authorised  the  connelable  to  pay  the  preliminary 
costs  which  will  have  to  be  incurred  by  reason  of 
the  said  decision."  It  was  stated  and  not  disputed 
that  the  appellant  was  not  present  at  either  of 
these  meetings.  A  fuller  report  from  the  archi- 
tect was  then  obtained,  dated  the  12th  Aug.  1903, 
in  which  he  recommended  repairs  estimated  to 
cost  2000!.  And  on  the  25th  Aug.  that  report 
came  before  the  ecclesiastical  assembly  for 
consideration.  The  ecclesiastical  assembly  at 
that  meeting  adopted  the  architect's  report,  and 
decided  to  execute  the  works  recommended ;  and, 
"  owing  to  the  insufficiency  of  the  tre»or  funds,  the 
assembly  decided  to  ask  the  civil  assembly  to  vote 
the  necessary  amount  for  the  execution  of  the 
said  repairs."  The  matter  came  before  the  civil 
assembly  on  the  3rd  Sept.  That  assembly  voted 
the  sum  of  20002.  for  the  works  recommendad  by 
the  ecclesiastical  assembly  according  to  the  report 
of  the  architect  and  resolved  to  issue  a  loan ; 
and  charged  the  parochial  committee  to  carry 
Out  the  act  of  the  assembly.  It  was  not 
disputed  that  the  appellant  was  present  at 
this  meeting  acd  opposed  the  lesolntion. 
Two  other  members  of  the  assembly,  Messrs. 
Pritchard  and  Richardson,  who  had  also  opposed 
the  resolution  of  the  3rd  Sept.  1903,  instituted 
an  action  in  the  Royal  Court  on  the  5th  Sept.,  in 
which  they  sought  to  annul  the  decisions  of  the 
meeting.  The  oase  was  heard  by  the  Interior 
I7nmber  of  the  court,  and  on  the  12th  Sept.  1903 
the  action  was  dismissed  on  the  ground  that  the 
then  plaintifEs  were  precluded  from  maintaining 
it  by  the  course  which  they  had  taken  with 
reference  to  the  February  resolution  of  the  civil 
assembly.  On  the  Itith  Sept.  the  parochial  com- 
mittee met  to  carry  out  the  resolution  of  the 
3rd  of  that  month,  and  accepted  a  tender  for  the 
execution  of  the  repair? .  On  the  following  day, 
the  17th,  a  contract  with  the  contractors  was  also 
executed.  On  the  19th  Sept.,  the  first  court  day 
after  the  12th,  the  now  appellant  filed  the  present 
suit  against  the  conrietable  of  the  parish,  in 
which  he  asked  that  the  vote  of  2000Z.  for  the 
repairs  of  the  parish  church  and  the  resolution 


to  issue  a  loan  of  the  3rd  Sept.  might  be  declared 
to  be  illegal  and  void,  and  that  the  defendant  be 
ordered  to  expunge  them  from  the  acts.  At  the 
hearing,  which  took  place  on  the  26  th  Sept.  before 
the  Inferior  Nnmber  of  the  Royal  Court,  the 
defendant  submitted  a  preliminary  plea  to  the 
effect  that,  under  the  circumstances  of  the  oase,  the 
plaintiff  had  neglected  to  prosecute  his  objections 
in  proper  time.  On  this  point  the  court  held  that 
"  inasmuch  as  the  petitioner  took  no  steps  before 
the  act  of  the  assembly  which  he  contests  had 
been  partly  pat  into  execution  by  the  acceptance 
of  the  tender  of  a  contractor,  and  by  the  com- 
mencement of  the  works  ordered  by  virtue  of 
this  act  and  of  previous  parochial  acts  referring 
to  the  same  subject,  the  court  ruled  that  the 
petitioner  is  too  late  in  complaining."  The  deci- 
sion of  the  court  as  to  the  resolution  for  a  loan 
is  not  material  for  the  purposes  of  the  present 
appeal.  The  Superior  Number  of  the  Royal  Court 
affirmed  this  decision  on  appeal,  and  against  that 
decision  the  present  appeEd  has  been  brought. 
It  was  not  disputed  in  argument  that  the  Royal 
Court  has  jurisdiction  to  interfere  if  the  civil 
assembly  of  the  parish  passes  a  vote  which  would 
apply  the  funds  under  its  control  to  purposes  not 
warranted  by  law,  when  the  court  is  put  in  motion 
by  the  proper  person  and  under  proper  oircnm. 
stances.  It  was  not  disputed,  on  the  other  hand, 
that  one  who  seeks  to  invoke  the  assistance  of 
the  court  for  such  a  purpose  must  appeal  to  the- 
court  with  due  promptitude.  What  their  Lord- 
ships are  asked  to  say  upon  this  appeal  is  that- 
the  Royal  Conrt  was  wroBg  in  holding  that  the- 
plaintiff,  appellant,  had  failed  to  comply  with  thia 
condition.  It  was  pointed  out  in  argument  that 
the  resolution  against  which  the  attack  is  actually 
directed  was  passed  on  the  3rd  Sept.,  and  that 
the  present  suit  was  instituted  on  the  I9th  of  the- 
same  month,  a  short  interval  in  any  case.  And 
it  was  contended  that  allowance  should  be  made 
in  the  appellant's  favour  for  the  period  during 
which  the  suit  of  Messrs.  Pritchard  and  Richard- 
son was  pending.  On  the  other  hand,  there  are 
very  serious  matters  to  be  considered.  It  is  true- 
that  the  resolution  formally  attacked  was  of  the 
3rd  Sept.  But  the  series  of  proceedings  began 
in  Febraary  and  form  a  continuous  sequence,  all 
based  upon  the  view  that  the  civil  assembly  waa 
to  hold  iteelf  responsible  for  the  necessary  repairs 
of  the  church,  and  al'  directed,  step  by  step,  to- 
carry  that  view  into  effect.  It  is  not  alleged  thaiv 
the  appellant  was  not  throughout  aware  of  those- 
proceedings.  It  eeems  clear  that  the  necessity 
for  repairs  was  urgent  and  called  for  immediate 
action.  The  appellant  appears  to  have  delibe- 
rately delayed  taking  action  until  after  the  result 
of  the  earlier  suit  of  Messrs.  Pritehard  and 
Richardson  was  known,  though  there  does  not 
seem  to  have  been  any  arrangement  that  that 
suit  was  to  be  regarded  as  a  test  action.  And, 
in  fact,  the  appellant  did  not  take  action  until 
after  the  parish  authorities  had  acted  upon  the 
impugned  resolution  by  entering  into  a  contract 
for  the  execution  of  the  repairs.  Their  Lord- 
ships see  no  reason  to  dissent  from  the  conclusion 
arrived  at  by  the  Royal  Court.  They  will  humbly 
advise  His  Majesty  that  the  appeal  should  be 
dismissed.    The  appellant  will  pay  the  coats. 

Solicitors:  for  tne  appellant.  Slack,  Monro, 
and  Atkiruon;  for  the  respondent,  Bennett  and 
Ferris. 
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Nov.  17, 18,  and  Dee.  19, 1904. 
(Preaent :  Tbe  Bight  Hone.  Lords  Ma.cmaohtbk 
and  Lindlbt,  Sir  Andbbw  Booblb,  and  Sir 
Abthub  Wilboh.) 

BOMBAT  AND  BUBMAH  TbASINQ  CoBPOBATION 

«.  Shboff.  a) 
ON  afpbal  fboju:  thb  bioh  coubt  of 

JUDICATUBB  at  BOMBAT. 

Company— AriieUt  of  atsoeiation — Form  ofprotcy 
—Validity. 

The  arUeUe  of  aeeoeiation  of  a  limited  eompany 
provided  uiat  "  every  inetrument  anointing  a 
proxy  may  be  in  the  following  form,  or  ae  nearly 
therein  at  may  be,"  and,  further,  "  No  pereon 
ehaU  he  ampointed  to  aet  at  a  proxy  who  it  not 
a  thareholder  in  the  company.  Another  article 
referred  to  "  the  perton  named  in  lueh  instru- 
ment." 

A  thareholder  executed  a  power  of  attorney  to  a^ 
generally  for  the  thareholder  in  all  matteri 
connected  with  the  eompany.  The  document 
■appointed  certain  pertont  by  name,  and  pro- 
■ceeded  "  in  the  absence  from  B.  of  all  the  taid 
pertont,  then  the  pertont  or  perton  for  the  time 
managing  the  laid  biuinets  jointly  and  each  of 
them  severally  to  be  my  attorneyt  or  attorney." 

The  proxy  was  used  at  a  meeting  by  the  managing 
director  for  the  time  being,  who  was  not  one  of 
the  persons  expressly  named  in  the  power  of 
attorney,  and  was  not  a  shareholder  in  Hie  com. 
pany  at  the  time  when  it  was  executed,  but  was  a 
shareholder  <tt  the  time  when  he  used  the  proxy. 

Meld  (reverting^  the  judgment  of  the  court  below), 
that  the  articles  had  been  $%ifiei«ntly  complied 
with,  and  that  the  proxy  was  valid. 

Appeal  from  the  judgment  of  the  High  Court  of 
-  Jttdioatnre  at  Bombay. 

The  facts,  which  were  not  in  diapnte,  appear 

anffioiently  from  the  headnote  above,  and  from  the 
.judgment  of  their  Lordships. 

Haldane,  E.O.,  Levett,  K.O.,  and  Armitthad 
appeared  for  the  appellants. 

Cohen,  K.C.,  Jardine,K.C.,  and  ClaiMonforthe 
respondent. 

At  the  conolaaion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

Dee.  19.  —  Their  Lordships'  judgment  was 
■delirered  by 

Lord  LiNDLET. — ^The  qneation  raised  by  this 
Appeal  is  whether  an  objection  taken  to  a  proxy 
used  at  a  meeting  of  the  shareholder  of 
the  appellant  company  can  be  sustained. 
The  company  was  incorporated  in  1863  under 
the  Indian  Companies  Act  XIX.  of  1857,  and  in 
1895  it  was  duly  registered  under  the  Indian 
Companies  Act  1882.  It  was  formed  to  carry  on 
trade  in  timber  and  petroleum  in  Burmah,  Siam, 
and  other  places  in  the  East,  and  by  the  com- 
pany's memorandum  of  association  and  by  its 
articles  it  was  in  substance  provided  that  the 
business  of  the  company  should  be  carried  on  by 
the  firm  of  Wallace  and  Co.,  merchants,  of 
Bombay,  "  of  whatever  member  or  members  that 
firm  may  for  the  time  being  consist,"  or,  if  they 
declined  to  act,  by  other  managers  to  be  appointed 
by  the  company.  As  a  matter  of  fact  the  com- 
pany was  formed  to  take  over  a  branch  of  the 
business  of  Wallace  and  Co  ,  and  this  firm  were 

(•)  BqxnrUd  by  C.  £.  Maldih,  En].,  Barristcr-M-Lkw. 


the  secretaries,  treasurers,  and  managers  of  the 
company.  There  never  were  any  others.  By  the 
oompsny's  articles  of  association  voting  by  prosy 
was  allowed.  The  articles  relating  to  such  voting 
and  to  the  chairman  of  the  company  were  as 
follows  :— 

LXH.  Votes  may  be  given  either  perionally  or  by 
proxy. 

LXni.  The  intiminsttt  appointing  a  piozy  ihall  bs 
in  writing  under  the  huid  of  the  appointor,  or  if  inoh 
appointor  is  a  corporation,  nuder  their  oommon  seal,  and 
shall  be  attested  by  one  or  more  witness  or  witnesMS. 

IiXrV.  Every  instrument  appointing  a  proxy  may  be 
in  the  following  form,  or  as  nearly  thsNin  as  may  be : 

BOHBAT-BUBKAH    TBASINO    CoBPOBATION    LiXrTED. 

I  ,  of  ,  in  ,   being  a  ihaie- 

holder  in  the  Bombay-Burmah  Trading  Corporation 
Limited  and  entitled  to  vote  (or  voter), 

hereby  appoint  of  as  my  proxy  to  vote 

for  me  and  on  my  behalf  at  the  ordinary  or  extraordinary 
(as  tbe  oase  may  be)  general  meeting  ot  the  oompany,  to 
be  held   on  Um  day  of  ,  and  at  any 

adjonmment  thereof  (or  at  any  meeting  of  the  oompany 
that  may  be  held  in  tiie  year  ),  (or  and  at  all 

other  general  meetings  of  the  (aid  oompany  until  I  shall 
revoke  this  authority) .  As  witotse  my  hand  this 
day  of  .     Signed  by  the  said  in  the 

preaenoe  of 

LXY.  No  person  ihall  be  appointed  or  have  anthori^ 
to  aot  an  a  proxy  who  is  not  a  shareholder  in  the 
oompany, 

LXVI.  No  person  shall  be  allowed  to  vote  or  aot  as  a 
proxy  at  any  meeting  unless  the  instmment  appohtting 
him  shall  have  been  deposited  at  the  registered  offioe  of 
the  oompany  not  less  tiian  forty-eight  hours  before  the 
time  for  liolding  the  meeting  at  whiok  the  person  named 
in  snoh  instmment  propoies  to  vote. 

LXVTI.  Ualeas  the  instmment  appointing  tbe  proxy 
■ball  otherwise  indioate,  the  proxy  thereby  appointed 
shall  be  deemed  to  be  a  oontinaiDg  proxy,  and  shall  be 
entitled  to  act  as  snoh  until  his  appointment  shall  be 
revoked  by  instmment  in  writing,  deposited  at  the 
registered  offioe  of  the  oompany. 

LXXI.  The  senior  or  only  resident  partner  or  repre- 
ssntatire  for  the  time  being  of  the  firm,  house,  or 
oo-partnership  of  Messrs.  Wallaoe  and  Co.  at  Bombay 
shall,  at  his  option,  be  and  oontinne  the  nhairman  of  the 
oompany  and  ot  the  board  ot  direators,  notirithBtanding 
any  olanse  or  regalation  of  the  oompaay  or  in  these 
presents  to  the  oontraiy. 

In  May  and  June  1902  a  special  resolution  was 
passed  to  alter  the  memorandum  of  association 
with  a  view  to  extend  the  business  of  the  oom- 
pany, and  in  July  1902  the  company  presented  a 
petition  to  obtain  the  sanction  of  the  court  to 
the  alteration.  The  petition  was  opposed  on  the 
ground  (amongst  others)  that  the  special  reso- 
lution was  not  duly  passed,  and  the  court  being  of 
this  opinion  dismissed  the  petition  without 
giving  any  decision  on  the  merits.  The  objection 
taken  was  that  certain  proxies  held  by  the  chair- 
man and  used  by  him  at  the  meetings  at  which 
the  special  resolution  was  passed  were  not  in 
proper  form  and  were  invalid.  They  were  not  in 
the  form  given  in  art.  Ixiv.,  but  they  were  in  a 
form  which  had  been  in  use  for  many  years  with- 
out objection.  Several  proxies  were  objected  to. 
It  will  be  sufficient  to  refer  to  one  which  may  be 
taken  as  a  type  of  all.  The  proxy  objected  to  was 
dated  the  14th  Oct  1881,  and  was  duly  executed 
by  a  lady  of  the  Wallace  family  and  properly 
attested.    It  was  not  a  mere  proxy,  but  a  long 
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docament,  and,  in  fact,  a  power  of  attorney  not 
only  to  vote  at  meetingB,  bat  to  act  g^erally  for 
(he  shareholder  signing  it  in  all  nmtten  con- 
nected with  the  company  and  any  other  company 
taking  over  its  business.  The  authority  extended 
to  bnying  and  selling  shares  and  receiving 
dividends.  The  following  extract  contains  the 
description  of  the  persons  authorised  to  act : 
Know  all  man  by  these  preunti  that  I,  of 

,  do  hereby  nominate,  oonatitnte,  and  appoint 
Lewis  Alex  Wallsoe,  Alexander  Falconer  Wallaoe,  John 
Annaa  Bryoe,  Henry  Adair  Biofaardeos,  and  Miohael 
Sauell  Wyer,  and  all  personi  who  at  any  time  during 
the  oontinnuioe  o(  this  power  of  attorney  may  be  part- 
aars  in  the  Arm  of  Wallsoe  aod  Co ,  of  Bombay,  how- 
soever that  firm  may  be  at  any  time  oonttitnted,  and 
Frederick  Liddell  Steel  and  William  Bobcrt  MacdoneU, 
assistants  in  the  said  firm,  and  in  the  abcenoe  from 
Bombay  of  all  the  said  penons  then  the  peraoni  or  per- 
son for  the  time  holding  the  proooration  of  the  said  firm 
«od  managing  the  said  business  jcintlj  and  each  of  them 
severally  to  be  my  attorneys  or  attorney  for  me  and  on 
my  behalf  to  reprerant  me  in  all  my  relations  ai  they 
now  exist,  or  as  they  may  at  any  time  daring  the  con- 
<tinnanoe  of  this  power  of  attorney  exist,  with  the  Bom- 
bay-Bormah  Trading  Corporatioo  Limited  .  .  .  and 
to  be  my  proxy  to  vote  for  me  and  on  my  behalf  at  any 
meeting  or  meetings  of  the  said  existing  oorporation 
.  .  .  daring  the  oontinoanoe  of  this  power  and  in 
zespeot  of  all  sfaaies  which  I  may  at  anytime  hold  alone 
or  jointly  with  others  in  the  said  oorporation. 

tFhe  proxy  was  used  by  Mr.  Maoanlay,  who  was 
in  the  chair.  He  was  then  a  managing  partner 
of  the  firm  of  Wallace  and  Go.,  and  was  a  share- 
holder in  the  corporation.  But  he  was  neither  a 
member  of  the  Srm  nor  a  shareholder  in  the 
oorporation  when  the  proxy  was  signed.  Before 
the  meetinsfs  his  name  was  entered  as  usual  in  a 
register  of  proxies  kept  by  the  oorporation  as 
the  person  who  would  use  the  proxies  at  those 
meetings.  The  objections  taken  to  the  proxy 
are  (1)  that  Mr.  Maoanlay  is  not  named  in  it ; 
(2)  that  when  it  was  signed  he  was  neither  a 
partner  in  the  firm  of  WaUace  and  Go.  nor  a  share- 
Bolder  in  the  corporation.  The  form  given  in  the 
articles  and  the  word  "  named "  in  art.  Ixvi.  are 
relied  upon  as  showing  that  the  person  using  the 
proxy  mast  l>e  named  in  it.  No  doubt  it  is  con- 
venient that  this  should  be  done.  Art.  Ixiv.,  which 
gives  the  form,  is,  however,  distinctly  permissive 
only ;  and  art.  Ixvi.  is  addressed  not  to  the  form 
of  uie  proxy,  but  to  its  deposit  in  the  office  in  time 
to  make  inquiries  if  necessary.  If  in  this  case 
the  officers  of  the  corporation  or  any  share- 
holder had  objected  that  the  proxy  was  so 
framed  that  the  parson  intended  to  use  it  could 
not  be  ascertained,  and  if  this  were  true,  their 
Lordships  are  not  prepared  to  say  that  the  proxy 
might  not  have  been  rejected.  But  no  such 
difficulty  in  fact  existed,  nor  did  anyone  say  it 
did.  The  connection  between  the  firm  of  Wallace 
and  Go.  and  the  corporation  was  such  that  officers 
of  the  corporation  knew  perfectly  well  that  Mr. 
Macaulay  was  qualified  to  act  and  that  he  was 
^ing  to  act ;  and  any  shareholder  applying  for 
information  could  have  obtained  it  at  the  office 
without  any  difficulty.  Mr.  Macaulay's  name  was 
entered  in  the  office  register  of  proxies  as  the 
person  who  would  use  the  proxy.  Although  not 
named  in  it,  in  the  strict  literal  sense  of  the  word 
"named,"  he  was  sufficiently  de8oril>ed  in  the 
prozT  for  all  business  purposes,  and  in  their 
2x>raBhips'  opinion  the  articles  require  nothing 


more.  The  next  objection  is,  in  their  Lordships' 
opinion,  equally  untenable.  It  is  founded  on 
art.  Ixv.  But  to  conshMie  this  article  as  requiring 
the  person  appointed  to  be  a  shareholder  when 
the  proxy  is  signed  is  to  put  too  narrow  a  con- 
stmction  on  the  words.  If  an  unqualified  person 
is  named  in  the  proxy  the  nomination  is  not  an 
appointment  in  any  effective  sense ;  his  nomina- 
tion does  not  become  an  appointment  until  he  is 
qualified.  In  order  to  act  something  more  is 
required ;  he  must  be  qualiBed  not  only  when 
appointed,  but  when  he  acts.  Arts.  Ixv.,  Ixvi., 
and  Ixvii.,  only  require  that  the  appointment  shall 
be  complete  and  be  in  the  office  forty- eight  hours 
before  the  meeting  at  wliich  it  is  to  oe  used,  and 
that  the  qualification  shall  continue  when  the 
proxy  is  used.  Their  Lordships  are  of  opinion 
that  art.  Ixv.  was  complied  with  in  this  case. 
Their  Lordships,  therefore,  will  humbly  advise 
His  Majesty  to  allow  this  appeal,  and  to  discharge 
the  order  appealed  from,  ana  to  remit  the  petition 
on  wiiich  the  order  was  made  to  the  High  Gourt 
of  Judicature  at  Bombay,  in  order  that  the 
petition  may  be  heard  on  the  merits  and  that  the 
coste  of  it  may  be  dealt  with  by  that  court.  The 
costo  of  this  appeal  and  of  the  motion  made  on 
the  4th  Feb.  1904  must  l>e  borne  by  the 
respondent. 

Solicitors  for  the  appellante,  Budd,  Johiuon, 
and  Jeeki. 

Solicitors  for  the  respondent,  Payns  and  Latley, 


Dee.  1  and  19, 1904. 
(Present :  The  Bight  Hons.  Lords  Macnaohten 
and  LiNDLKT,    Sir   FoBD    iToBTH,  and  Sir 
Abihub  Wilbok.) 

GOHHOirwSAI.TH  POBTLAKD  GBUENT  GoHPAIIT 

t.  Wbbxb,  Lohhahn,  and  Go.  (a) 

ON    APPBAL    PBOH     THB    SUPBBMB     C0I7BT     OI< 
NBW  SOUTH  WALES. 

Principal  and  agent — Negligenee  of  agent — Delay 
in  paaeing  good*  through  Cuitome — Inereate  of 
dutiee. 

The  appeilantt  carried  on  buiineet  in  AuBlralia, 
and  employed  the  reipondents,  who  were  a  firm, 
of  shipping  agentt  in  Sydney,  to  receive  and 
transmit  goodi  arriving  at  the  port  consigned  to 
them. 

The  respondents  made  no  charge  for  passing  goods 
so  arriving  through  the  Customs. 

A  cargo  of  goods  consigned  to  the  appellants  arrived 
at  Sydney,  and  the  arrival  of  the  ship  was 
reported  to  the  respondents  early  on  the  8th  Oct. 
1901,  and  the  good*  might  have  been  passed 
through  the  Ciutoms  on  that  day,  in  which  ease 
no  duty  would  have  been  payable. 

The  goods  toere  not  in  fact  passed  through  the 
Customs  till  the  9th  Oct.,  on  which  day  an 
altered  tariff  came  into  force,  under  which  the 
goods  became  liable  to  heavy  duties,  which  the 
appellants  were  compelled  to  pay. 

Seld  (affirming  the  judgment  of  the  court  (eloie), 
that  they  could  not  reeovet'  the  amount  so  paid 
from  the  respondents. 

Appeal  from  the  refusal  of  the  Supreme  Gourt 
of   New  South  Wales  (Stephen,  Simpson,    and 

<«)  Bapactsd  by  C.  S.  Malsui,  Emj.,  Barrlster-at-Law, 
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Walker,  JJ.)  to  set  aside  the  jndgment  of  nonsuit 
entered  by  Owen,  J.  at  the  trial  of  the  action 
before  himself  and  a  jury,  and  to  direct  a  new 
trial,  or  to  enter  jadgmenc  for  the  plaintiffs. 

The  case  is  reported  3  N.  S.  W.  State  Bep.  516. 

The  plaintifEs  (appellants)  were  a  company 
carrying  on  cement  works  in  Kew  Sonth  Wales, 
and  from  time  to  time  imported  machinery  and 
building  materials  by  steamers  belonging  to  dif> 
f erent  owners. 

The  defendants  (respondents)  were  a  company 
carrying  on  basiness  in  Sydney  as  shipping 
agents,  stcTedores,  and  lightermen. 

The  action  was  broughc  by  the  plaintiffs  on  the 
10th  Oct.  1902  against  the  defendants  to  recover 
damages  for  the  alleged  breach  of  a  contract 
alleged  by  the  plaintiffs  to  have  been  made  by 
the  defenchmts  to  lighter,  handle  and  load,  and  to 
pass  certain  machinery  and  building  materials 
through  the  Customs  House  in  Sydney  within 
a  reasonable  time  after  the  arrival  of  such  ship- 
ments or  alteiuatively  with  care  and  diligence  after 
their  arrival  there,  and  for  the  negligent  and 
unskilful  conduct  of  the  defendants,  and  their 
delay  in  making  such  entries,  by  reason  whereof 
the  plaintiffs  had  to  pay  certain  Customs  duties — 
viz. ,  9972.  5s.  lOi. — on  the  importation  of  such 
goods. 

By  their  pleas   the    defendants   denied    all 
material    allegations,    and     issue    was    joined 
thereon. 
'     The  facts  of  the  case  were  as  follows  :— 

In  1901  the  plaintitEs  were  expecting  certain 
shipments  of  machinery  and  materials  form 
England  and  Germany,  and  applied  for  tenders 
for  the  receiving  and  transmitting  of  such  goods. 

The  defendants  tendered  for  such  work  by  a 
letter  dated  the  24th  April  1901,  and  thereupon 
the  following  letters — viz.,  the  lat  May  1901,  from 
the  plaintiffs  to  the  defendante ;  the  3rd  May 
1901  from  the  defendante  to  the  plaintiffs ;  and 
the  4th  May  1901,  from  the  plaintiffs  to  the 
defendants — were  written.  By  such  tender  and 
letters  the  defendante  agreed  to  discharge  and 
lighter  such  goods,  and  to  load  them  into  trucks, 
and  to  store  them,  for  certain  charges  therein 
mentioned ;  and  also,  in  answer  to  the  plaintiffs' 
inquiry  In  their  letter  of  the  1st  May  1901, "  if  they 
would  undertake  to  pass  the  goods  through  the 
Customs,  and  what  your  charge  would  be,  if  any," 
said  that  "  the  passing  of  the  goods  through  tlie 
Customs  would  be  attended  to  by  us  free  of 
change." 

Before  and  at  the  time  at  which  this  contract 
was  made  and  up  to  4  p.m.  on  the  8th  Oct.  1901 
there  were  no  Customs  duties  payable  on  the 
importation  of  such  goods.  Up  to  that  time  the 
passing  of  such  goods  through  the  Customs 
House  was  a  purely  formal  matter,  and  it  had  not 
been  necessary  when  doing  so  to  produce  the 
invoice  for  them. 

After  the  contract  was  made  the  plaintiffs  from 
time  to  time  forwarded  to  the  defendante  bills  of 
lading  for  machinery,  building  material,  and 
goods  which  were  expected  to  arrive  for  the 
defendante  to  handle  under  the  contract,  which 
the  defendante  did. 

According  to  the  practice  in  I^ew  Sonth  Wales, 
no  entries  of  imported  goods  could  be  made 
before  the  vessel  in  which  they  were  had  been 
reported  inwards.  Further,  by  sect.  47  of  the 
Onstoms  Regulations   Act    (42    Vict.    No.  19), 


importers  o(  goods  imported  from  parte  ^m 
which  the  steamship  Karlsruhe  hereinafter  men- 
tioned  came  bad  to  make  entry  within  twenty^ 
four  hours  after  the  date  of  the  report  of  the  ship, 
or  might  under  sect.  49  do  so  afterwards  at  any 
time  before  they  were  landed  on  behalf  of  the- 
shipowner. 

By  sect.  72  of  the  Customs  Act  (No.  6  of  1901> 
entries  were  to  be  made  within  such  times  after 
the  report  of  the  ship  as  might  be  prescribed,  or 
within  such  further  time  as  the  collector  mighi 
see  fit  to  allow,  and  bv  the  regulations  mad& 
under  that  Act,  which  took  effect  from  the  let  Nov. 
1901,  the  entries  in  case  of  a  steamer  were  to  be 
made  within  two  clear  days  from  the  date  of  the- 
ship's  report  inwards. 

On  the  30th  Sept.  the  plaintiffs  by  a  letter  of 
that  date  sent  to  the  defendante  two  bills  of  iauding 
for  certain  machinery  and  building  matoriala 
to  arrive  by  the  steamship  KarlsrSie  for  the 
defendante  to  clear  and  deliver  "  in  terms  of  our 
contract,"  which  letter  the  defendante  aoknow* 
ledged  on  the  3rd  Oct.  1901. 

The  KarUruhe  arrived  in  Sydney  on  Sunday,  the 
6th  Oct.,  and  Monday,  the  7th  Oct.  being  a  holiday,. 
the  vessel  could  not  and  did  not  report  itaelt  till 
9.10  a.m.  on  Tuesday,  the  8th  Oct. 

Previously  the  Prime  Minister  had,  on  the 
25th  Sept.  1901,  announced  to  the  House  of  Bepre* 
sentatives  that  he  would  deliver  his  budget  state- 
ment on  the  8th  Oct.  1901,  and  that  the  tariff  would 
then  be  known.  On  the  8th  Oct.,  at  4  p.m.,  the 
proposed  Federal  Tariff  was  laid  on  the  table  of 
the  House  of  Bepresentatives.  By  it  for  the 
first  time  it  was  proposed  to  put  dntiea 
on  imported  goods  of  the  nature  above- 
mentioned.  In  consequence  of  this  the  Gnstoma 
House  officials  on  and  after  4  p.m.  of  that  day 
demanded  payment  of  such  duties  on  and  th» 
production  of  the  invoices  of  such  goods.  The8» 
duties  were,  in  fact,  imposed  by  the  Act  relating 
to  Duties  of  Customs,  No.  14  of  1902. 

The  defendants  did  not  pass  the  entries  for 
snob  goods  before  4  p.m.  on  the  8th  Oct.  1901, 
and,  on  their  going  to  the  Customs  at  9.15  on  the 
9th  Oct.,  the  Customs  officials  refused  to  pass  th» 
entiies  of  the  goods  and  to  deliver  them  unless 
the  duties  were  paid.  For  this  purpose  it  woe 
necessary  for  the  defendante  to  biave  the  invoices 
of  such  goods,  and  they  thereupon  wrote  to  the- 
plaintiffs  on  the  10th  Oct.  1901  for  the  invoices 
and  for  a  cheque  to  cover  the  duty. 

The  plaintiffs  sent  the  invoices  to  the  defen- 
dante, and  afterwards  paid  them  the  amount  of 
the  duty,  9972.  5«.  lOd.,  which  they  sought  in  tb» 
action  to  recover  as  damages. 

The  case  was  tried  before  Owen,  J.  and  a  jury. 
At  the  trial  evidence  was  called  proving  the  above 
facts.  At  the  end  of  the  plaintiffs  case  the 
defendante'  counsel  submitted  that  the  plaintiffi 
should  be  nonsuited,  and  the  judge  bein^  of  that 
opinion  ordered  a  judgment  of  nonsmfc  to  be 
entered. 

At  the  trial  the  learned  judge  rejected  copies 
of  three  newspapers  tendered  by  the  plaintiffa 
which  were  alleged  to  contain  the  stetement  that 
the  Prime  Minister  had  stated  that  it  was  the 
intention  of  the  Federal  Government  to  introduce 
the  proposed  Federal  Tariff  on  the  8th  Oot  1901, 
and  had  discussed  the  character  of  such  taiitL 
He  also  rejected  evidence  that  it  was  a  matter  of 
notoriety  in  commercial  cirdes  in  Sydney  that-* 


Digitized  by 


Google 


Kb.  S,  1905.] 


THE  LAW  TIMES. 


[Vol.  XCI.-815 


P»IV.  Co.]      COMMONWHALTH  POBTLAJID  ObMBNT  CO.  t>.  WbBEB,  LOHMAKN,  &  Oo.     [PEIT.  Co. 


tariC  imposing  higher  daties  would  come  into 
force  early  in  Oct.  1901. 

The  plaintiffs  afterwards  on  the  28thMarohl903 
filed  a  memorandam  for  a  rale  to  have  the 
judgment  of  nonsuit  set  aside,  and  on  the  5th  May 
the  plaintiffs  obtained  a  role  nisi  to  set  aside  the 
judgment  and  for  a  nnw  trial,  or  to  enter  the 
Toruot  for  the  plaintiffs. 

The  role  came  on  for  argument  on  the  27  th  Aug. 
1903,  when  it  was  discharged. 

The  plaintiffs  subsequently  obtained  leave  from 
the  oonrt  to  appeal  to  His  Majesty  in  Council. 

Cohen,  E.G.  and  T.  T.  Paine  appeared  for  the 
appellants. 

Latnon  Walton,  K.G.  and  C.  C.  Beott  for  the 
respondents. 

The  following  authorities  were  referred  to  in 
ihe  oonifse  of  the  arguments  : 

Dudgeon  ▼.  Pembroke,  31  L.  T.  Bep.  31  ;  L.  Eep.  9 

Q.  B.  581 ;  34  L.  T.  Bep.  36  ;  1  Q.  B.  Div.  96 ; 
.      36  L.  T.  B«p.  382 ;  2  App.  Cas.  281 ; 
GibHn  v.  MeUullm,  21  L.  £.  Bep.  214  ;  L.  Bep.  2 
,  P.O.  317; 
Hick  V.  Bodocanachi,  65  L.  T.  Bep.  300;  (1891) 

2  Q.  B.  626  ; 
Home  V.   Midland,  SaUway  Company,  28  L.  T. 

Bep.  312 ;  L.  Bep.  8  C.  P.  131 ; 
Wbinger  Actian  OeselUchaft  v.  Armstrong,  30  L.  T. 

Bep.  871 ;  L.  Bep.  9  Q.  B.  473  ; 
Or^ert-Borgnii  v.  Nugent,  15  Q.  B.  Div.  85 ; 
M»;ns  on  Bamasres,  edit.  1903,  p.  42. 

Cohen,  K.O.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordslups  took  time  to  consider  their  judgment. 

Dec  19. — Their  Lordships'  judgment  was  deli> 
▼ered  by 

Lord  JjinrDJ.XY. — This  is  an  appeal  from  a  judg- 
ment of  the  Supreme  Court  of  New  South  Wales 
Affirming  a  judgment  of  nonsuit  in  an  action 
brought  by  the  appellants  against  the  respondents. 
The  appellants  are  manufacturers  of  cement.  Their 
head  office  and  works  are  at  Portland,  Kew  South 
Wales.  They  had  ordered  machinery  from  abroad, 
and  it  was  to  arrive  at  Sydney  in  a  steamer  named 
the  Karlsruhe  consigned  to  the  care  of  the  respon- 
dents, who  were  shipping  agents  there.  The  ship 
arrived  on  Sunday,  the  6th  Oct.  1901.  Monday 
was  a  holiday.  The  ship  was  reported  early  on 
Tuesday,  the  8th  Oct.  When  the  ship  arrived  no 
Oustoms  duty  was  payable  in  New  South  Wales 
on  machinery  imported  from  abroad ;  bat,  like 
other  duty-free  goods,  it  had  to  be  entered  and 
<sleared  at  the  Customs  House  at  Sydney,  and  (as 
will  be  more  fully  explained  presently)  the 
vespondente  had  undertaken  to  pass  it  through 
the  Customs  House  for  the  appellante.  By  the 
New  South  Wales  Customs  Regulations  Act  1879 
(42  Vict.  No.  19),  twenty-four  hours  from  the  date 
of  the  report  of  the  ship  were  allowed  for  entering 
and  clearing  duty-free  goods,  Sundays  and  holi- 
days not  being_  counted.  Before  twenty-four 
liours  for  entering  and  clearing  the  machinery 
had  expired,  and  before  it  had  been  cleared — viz., 
in  the  afternoon  of  the  8th  Oct. — the  machinery 
1>eoame  liable  to  a  heavy  duty  of  9002.  odd,  and 
it  could  not  be  afterwards  cleared  or  landed 
nntil  this  duty  was  paid.  It  was  proved  at 
the  trial  that  there  was  ample  time  to  enter  and 
dear  the  machinery  on  the  8th  Oct.  before  the 
4aty  became    chargeable.     It   was  also  proved 


that  on  the  morning  of  the  8th  Oct.  the  defen- 
dante  did  enter  and  clear  some  goods  of  their  own 
brought  by  the  Karlsruhe.    It  was  further  proved 
that  it  had  been  for  some  time  common  know> 
ledge  in  Sydney  that  the    Government  of  Now 
South  Wales  was  contemplating  the  publication 
of  an  ordinance  bringing  into  operation  in  New 
South  Wales  the  Customs  Act  1901,  passed  on  the 
3rd  Oct.   by  the  Commonwealth   Parliament  of 
Australia.      Such    an   ordinance  was,    in    fact, 
published  in  the  afternoon  of  the  8th  Oct.    These 
being    the    admitted  facts,   the  question   arises 
whether  the  appellante,  who  had  to  pay  the  duty 
to  get  their  goods  landed,  are  entitled  to  recover 
the  amount  from  the  respondente  as  damages  for 
their  negligence.    This  question  really  turns  on 
the  duty  of  the  respondente ;   and  this  depends 
on  their  contract  with  the  appellants.    The  con- 
tract is  to  be  found  in  a  series  of  letters  passing 
between  the  two  companies,  commencing  on  the 
24th  April  and  ending  on  the  3rd  Oct.  1901.    The 
short    effect    of    these    letters    was     that   the 
respondente  undertook   to     lighter     and    load 
on  railway  tracks  the  machinery  of  the  appel- 
lante   brought    by    the  Karlsruhe    for    certain 
fixed'  charges,    and   they   also  agreed  to   pass 
the  machinery    through    the    Customs    without 
extra  charge.    It  is  clear  from  the  correspon- 
dence that  the  payment  of  Customs  duties  was 
not  contemplated  by  either  party.    To  enter  and 
clear   duty-free  goods  involved    no  difficulty  or 
trouble  worth    mentioning  to  the  respondente, 
who  were  to  receive  and  lighter  them ;  and  it  was 
very  natural  that  the  respondente  shoujd  farther 
undertake  to  pass  them  through   the  Customs 
House  without  extra    charge.      The    appellante 
oofitend   that  the  obligation   contracted  by  the 
respondente    included    the    duty    of    exercising 
reasonable  diligence  in  entering  and  clearing  the 
goods ;'  and  that  this  involved  the  duty  of  pro- 
tecting the  appellants'  goods  from  loss  which  was 
known  to  the  respondents  to  be  imminent  or  at 
least  probable.    The  appellante  further  contend 
that  it  should  have  been  left  to  the  jury  to  say 
whether  such    diligence  was  exercised    or  not. 
The  respondents,  on  the  other  hand,  contend  that 
all  that  they  agreed  to  do  was  to  enter  and  clear 
the  goods  in  the  usual  way  in  the  time  fixed  by 
the  Customs  regulations.    They  contend  that  the 
appellante   are   seeking   to  throw  upon   them  a 
duty  which  they  never  undertook,  and  one  which 
was  never  contemplated  by  either  party.    There 
is  no  doubt  that  all  agents  are  bound  to  teke 
reasonable  care  in  doing  what  they  have  under- 
taken to  do ;  but  it  appears  to  their  Lordships 
that  the  appellante  cannot  succeed  unless  they 
can  show  that  it  was  the  daty  of  the  respondents 
to  attend  to  texation  by  the  Government,  and  to 
teke  reasonable  care  to  protect  the  appellante' 
goods  from   taxation.     Their  Lordships   are  of 
opinion  that  the  contract  between   the  parties 
did  not  impose  upon  the  respondente  any  legal 
obligation  to  pay  attention  to  what  the  (S-ovem- 
ment  might  or  might  not  do  as  regards  altering 
Customs  duties  ;  and  that  there  was  no  evidence 
to  go  to  the  jury  of  any  breach  by  the  respon- 
dente of  any  duty  which  they  owed   to   tneir 
employers.     This  was  the  view  teken    by  the 
judge  who  tried   the  case  and  by  the  Supreme 
Court.    In  coming  to  the  same  conclusion,  their 
Lordships  have  assumed   that  all  the  questions 
put,    and    successfully    objected    to,    had    been 
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answered  favoarably  to  the  appellants.  No 
wilful  misoondact  was  imputed  to  the  respon- 
dents. The  appellants  knew  quite  as  well  as  the 
respondents  that  the  imposition  of  Customs 
dntias  was  to  be  feared,  and  they  knew  that  the 
goods  were  arriving ;  but  the  appellants  did  not 
request  the  respondents  to  expedite  the  clearing 
under  the  peculiar  oircnmstaacee  of  the  case 
which  had  never  been  contemplated  hj  either 
party.  Under  these  oiroumstances  their  Lord- 
ships are  of  opinion  that  the  nonsuit  was  correct, 
ana  that  there  was  no  misdiieotion  or  improper 
rejection  ot  evidence.  The  case  was  one  in  which 
a  jury  would  be  very  likely  to  go  wrong  by  reason 
of  the  fact  that  the  respondents  cleared  their 
own  goods  early  on  the  8th  Oct.,  and  might  have 
cleared  the  appellants'  goods  at  the  same  time. 
But  what  they  might  have  done  and  what  they 
legally  were  bound  to  do  are  two  very  different 
questions.  Their  Lordships  will  humbly  advise 
His  Majesty  to  dismiss  this  appeal,  and  the 
appellanta  must  pay  the  costs. 

Solicitors  for  the  appellanta,  Painti,  Blyth, 
and  Hvmtaiie. 

Solicitors  for  the  respondents.  Snow,  Fox,  and 
Higginion. 


Siiapmt  €mi  o(  ^rMt^t 


COURT   OF   APPEAL. 

Oet.  29,  31.  and  Nov.  1, 1904. 

(Before  Yauohak  Williams,  Boheb,  and 

Cozbnb-Habdt,  L.JJ.) 

Habbis  v.  Flowbb  and  Sons,  (a) 

APPBAL  FBOM  THB  CHANCXBT  DIVISION. 

Bight  of  way— Abandonment  —  Non-u»er  —  Ex- 
eeuive  ttser. 

In  1891  certain  premieee  (eolovred  pink  on  the 
plan  on  the  deed)  w?ere  conveyed  to  M.,  together 
with  a  right  of  vmy  over  land  coloured  yellow 
on  the  plan  on  the  deed.  The  land  coloured 
yellow  was  ttibeequently  conveyed  to  J.,  who 
covenanted  to  permit  the  «m  of  the  right  of 
way.  X.  ownea  a^oining  land  (coloured  blue 
on  the  plan),  which  abutted  on  a  public  highway 
and  on  which  wot  a  publie-houae,  and  erected 
assembly  rooms  partly  on  the  land  to  which 
there  was  a  right  of  way  and  partly  on  the 
adjoining  land.  The  licensing  magistrates  ob- 
jected to  a  gateway  opening  on  the  right  of  way, 
but  in  1892  a  wall  was  built  with  an  opening 
jor  a  gateway  6ft.  9in.  wide,  this  opening  being 
temporarily  dosed  with  sliding  scaffold  boards. 

In  1894  the  hereditaments  formerly  belonging  to 
M.  were  sold  to  F.,  together  with  the  riglU  of 
way,  and  in  Becerriber  of  that  year  the  scaffold 
boards  were  removed  to  enable  building  material 
to  be  taken  along  the  right  of  way. 

In  1896  a  further  application  to  the  magistrates  to 
allow  gates  to  be  placed  at  the  gateway  was 
refused,  and  the  magistrates  insuted  on  the 
gateway  being  bricked  up. 

In  1898  the  premises,  together  with  the  right  of  way, 
were  conveyed  to  0.    In  1903  an  opening  was 

(a>  Beportcd  bj  W.  O.  Bus,  Baq..  ltMTUMr-»t-L4w. 


made  in  the  wctU  and  a  gate  4ft.  4tn.  wide  piaeed 
there,  and  materials  for  altering  the  premise* 
tcere  conveyed  alow  the  right  of  way. 

It  was  now  proposed  to  sever  the  eusembly  rooms 
from  the  public-house,  and  to  use  them  for  a 
factory,  tlie  only  access  to  which  was  over  the 
right  of  way. 

The  present  owners  of  the  land  coloured  yellow 
contended  that  the  right  of  way  had  been  aban- 
doned ;  or,  if  not,  if  it  was  used  to  buildings  not 
wholly  erected  on  the  dominant  tenement,  that 
the  proposed  user  was  excessive. 

Held  [affirming  the  decision  of  Swinfen  Eady,  X, 
90  L.  T.  Bep.  669),  that  there  had  been  no  -1* 
abandonment  of  the  right  of  way ;  but  (reversing 
the  decision  of  Swinfen  Body,  J.)  that  the 
intended  use  would  be  an  emcessive  uur  of  the 
right  of  way. 

Finch   V.    Great    Wesfem    Railway   Company 
(41  L.  T.  Bm.  731 ;  5  Ex.  Div.  254)  distingiushed  k 
by  Bomer,  Id  J. 

Appbal  by  the  plaintiff  from  a  decision  of 
Swinfen  Eady,  J. 

The  facts  are  shortly  staled  in  the  headnote, 
and  are  fully  set  oat  in  the  report  in  the  court 
below. 

3ftefcl«m,  K.O.  and  JohnAofn  Edward*  for  th» 
appellant — This  right  of  way  has  been  abandoned. 
A  right  conveyed  by  deed  can  be  abandoned  by 
non-oser.  There  is  evidence  here  of  an  intentioa 
to  abandon  the  right  of  way  : 

lloore  V.  Rawton,  3  B.  A  C.  83^  839 ; 
Beg.  r.  Ohorley,  12  Q.  B.  515,  519. 

If  tbie  right  of  way  is  ased  to  get  to  a  building 
partly  on  the  land  in  respect  ot  which  it  was 
granted  and  partly  on  adjoining  land,  there  will 
be  an  excessive  user  of  the  right,  and  a  sreater 
burden  will  be  imposed  on  the  plaintiff  s  land 
than  that  imposed  by  the  conveyance  of  the 
1st  July  1891.  The  user  of  a  right  of  way  must 
be  connected  with  the  dominant  tenement. 
Swinfen  Eady,  J.  held  that  the  right  of  way 
could  be  used  for  all  purposes,  but  the  oases  on 
which  he  relied  do  not  show  that.  There  are 
many  cases  to  the  contrary : 

Laviton  v.  TVard,  1  Ld.  Baymoncl,  75 ; 
Emming  v.  Burnet,  8  Ex.  Bap.  187. 

Where  there  is  an  express  grant  of  a  right  of 
way  to  get  to  a  particular  place,  it  cannot  Im  used 
for  going  anywhere  else.  The  right  of  way  must 
be  used  for  such  purposes-only  as  were  ooatom- 
plated  at  the  date  of  the  grant.  It  cannot  be 
used  for  all  purposes,  at  all  times,  in  an  altered 
condition  of  the  property,  where  that  would 
impose  a  greater  burden  on  the  servient  tene> 
ment: 

Wimbledon  and  Putney  Commons  Conservators  v. 
Dixon,  33  L.  T.  Bep.  679 ;  1  Ch.  Div.  362. 

Eve,K.O.  and  IfarteUi  for  the  respondents.— 
There  is  a  difference  between  a  right  of  way  given 
by  grant  and  one  acquired  by  prescription.  This 
right  was  acquired  solely  by  grant.  In  oonstraing 
it,  regard  must  be  paid  to  all  the  words  of  the 
grant.  The  grant  here  is  a  right  "of  ingress, 
igress,  and  regress,  passage,  and  way  into  and 
upon  the  said  herecutaments."  "Ingrees  and 
regress"  refer  to  going  on  to  the  way  and 
passing  back ;  "  egress  "  refers  to  passing  from 
the  place  to  which  right  ot  way  is  given  to  any 
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highway  on  the  other  side.  The  grantee  is  not 
Ixmnd  to  go  back  the  Bame  way : 

SoNMrMi  T.   Oreal    W«tt»rn   Baiheay    Company, 
46I..T.  Bep.  883. 

LawUm  r.  Ward  (ubt  $un.)  shows  that  if  the 
right  of  way  leads  to  a  hignway,  it  is  lawful  to  use 
it  for  that  parpose ;  bat  it  suggests  that,  if  the 
wav  is  nsed  to  go  to  another  close,  then  the  use  is 
nnlawfal.  That  is  inconsistent  with  BkiM  y. 
Ghnititr  (9  L.  T.  Rep.  763 ;  16  0.  B.  N.  S.  81). 
This  house  is  really  built  on  the  pink  land,  there 
is  hardly  any  of  it  on  the  blue;  and  Skull  v. 
GUnUter  («bt  lup.)  shows  that  the  question  is 
whether  the  right  of  way  is  used  bond  Ade  or 
«olonrably  to  pass  to  other  land.  Here  the  way 
ia  nsed  to  get  to  the  building  on  the  land  oolourea 
sink,  and  the  fact  that  the  defendants  can  get 
ifom  that  part  to  the  part  of  the  building  on  the 
land  oolonred  blue  does  not  make  it  a  nse  of  the 
way  to  get  to  the  latter  part.  The  grant  of  a 
way  to  a  particular  place  cannot  be  restricted  to 
the  nse  required  at  the  time  of  the  grant.  The 
facts  in  Finch  ▼.  Oreat  Weitem  Bailioay  Company 
(41  L.  T.  Bep.  731 ;  6  £z.  Div.  254),  where  the 
court  held  there  was  no  excessive  user  of  the  way, 
were  less  favourable  to  that  conclusion  than  m 
this  case.  It  was  held  that  where  there  is  an 
«zpre8s  grant  of  a  private  right  of  way  to  a  par- 
ticular place,  to  the  nnrestricted  use  of  which  the 
grantee  of  the  right  of  way  is  entitled,  the  grant 
is  not  to  be  restricted  to  the  land  for  pur- 
poses for  which  access  was  required  at  the  time 
of  the  grant.  That  is  also  inconsistent  with 
Lawton  v.  Ward  {ubi  tup.).  There  has  been  no 
abandonment  of  the  right  of  way.  There  was 
only  non-user  for  a  short  time  in  order  to  comply 
with  the  directions  of  Uoansing  magistrates, 

Mieklem,  E.G.  in  reply, 

Yattohan  Williams,  L.J. — It  appears  that 
in  1891  there  was  a  sale  by  the  London,  Chatham, 
and  Dover  Railway  Oompany  of  certain  super- 
floons  lands.  The  plaintiff  claims  under  a 
oonveyance  of  a  piece  of  the  land  sold  subject  to 
a  condition  then  imposed  in  favour  of  another 
piece  of  the  land  (which  I  will  call  the  pink  land) ; 
and  the  defendants  are  the  persons  who  claim 
under  the  conveyance  of  the  pink  land  in  favour  of 
whicharightof  way  was  grantedat  the  timeof  these 
two  conveyances  over  the  piece  of  land  purchased 
by  the  predecessors  in  title  of  the  plaintiff.  The 
defendants  are  also  the  owners  of  an  adjoining 
piece  of  land  (which  I  will  call  the  blue  land),  and 
that  may  be  divided  into  two  parts:  One  part 
is  nsed  for  the  purposes  of  a  pabliu-house,  and 
has  an  exit  into  a  public  hiehway.  Royal  Hill ; 
and  the  other  part  of  the  tune  land  has  had 
bnildinss  bnilt  upon  it,  and  at  the  present  moment 
is  completely  severed  from  the  public-house  by 
reason  of  obstructions  erected  by  the  defendants 
-themselves.  The  question  that  is  raised  in  this 
ease  is  whether  the  defendants  are  entitled  to  use 
the  right  of  way,  which  admittedly  is  a  right  ot 
way  appnrtenant  to  the  pink  land,  for  the  purpose 
of  approaching  the  buildings  erected  partly  upon 
the  part  of  the  blue  land  which  is  not  usiad  for 
the  purposes  of  the  public-house  and  partly  npon 
the  pinlc  land  to  which  the  right  of  way  is 
appiui»nant,  Swinten  Eady,  J,  in  his  judgment 
daals  with  the  matter  in  this  way.  He  does  not 
hold  that,  if  there  is  a  right  of  way  appurtenant 
to  one  close,  the  owner  of  the  dominant  tenement 


is  entitled  to  nse  that  right  of  way  for  the 
purposes  of  access  to  soother  dose  which  is  not 
part  and  parcel  of  the  close  to  which  the  right  of 
way  is  appurtenant ;  and,  having  regard  to  the 
authorities,  it  is  quite  impossible  for  anyone  to 
maintedn  that  position.  But  what  Swinfen 
Eady,  J.  does  is  to  ask  himself  the  question 
whether  upon  the  facts  of  this  case  the  defen- 
dants are  using  the  right  of  way  bond  fide  for 
the  purposes  of  access  to  the  pink  land,  and  his 
conclusion  in  effect  is  that  the  defendants  are 
so  using  the  right  of  way  for  the  purposes  of 
access  to  the  pink  land.  Although  in  form  the 
question  ma^  be  somewhat  different  from  the 
question  which  was  put  in  the  various  oases 
which  have  been  cited  to  us,  in  substanoe  it  seems 
to  me  that  the  question  is  identical  with  the 
question  put  in  8ktM  v.  OlenuUr  (ubt  «ttp.)  and 
ia  Williamt  y.  Jame$  (16  L,  T.  Rep.  664  ;  L.  Rep, 
2  0,  P,  577).  I  will  first  deal  with  the  question 
put  in  8kuU  V.  OlenUter.  The  report  states  the 
following  as  the  question  put  to  the  jury :  "  Did 
the  defendants  really  use  the  way  with  carts  and 
waggons  as  a  way  to  Wheeler's  1  ind,  or  did  they 
really  use  it  as  a  way  to  the  houses  they  were 
building  ?  And  was  the  going  first  to  Wheeler's 
a  mere  colourable  use .'' — Ajiswer  :  It  was  a  mere 
colourable  use "  ;  and  Erie,  C.J.,  ia  delivering 
judgment,  says :  "  The  question  which  the  learned 
judge  left  was  whether  the  defendants  used  the 
way  as  a  way  t)  Wheeler's  land,  or  was  it  a  mere 
colourable  use  of  it  for  the  purpose  of  getting  at 
their  own  land  " ;  and  Williams,  J.,  after  refer- 
ring to  the  authorities,  continues :  "  These 
authorities  appear  to  establish  the  principle  that, 
if  the  defendants  here  had  directly  used  the  road 
in  question  as  a  way  over  the  grantor's  Isnd 
through  Wheeler's  dose  to  Glenister's,  that 
would  have  been  an  excess  of  the  right.  The 
question  was  whether  they  had  not  suMtantially 
done  so.  The  jury  must  be  taken  to  have  found 
that  they  had.  Upon  this  part  of  the  case,  there- 
fore, I  think  the  direction  was  substantially 
right,  and  the  verdict  justified  by  the  evidence." 
Now,  WiUiamt  v.  Jamei  {ubi  tup.)  is  a  decision  to 
the  same  effect.  Bovill,  O.J.  says :  "  It  is  also 
clear,  according  to  the  authorities,  that  where  a 
person  has  a  right  of  way  over  one  piece  of  land 
to  another  piece  of  land,  he  can  only  use  such 
right  in  order  to  reach  the  latter  place.  He 
cannot  use  it  for  the  purpose  of  going  elsewhere. 
In  most  cases  of  this  sort  the  question  has  been 
whether  there  was  a  bond  fide  or  a  mere  colour- 
able nse  of  the  right  of  way,"  Willes,  J.,  who 
delivered  the  second  judgment,  8a][8 :  "To  be  a 
legitimate  user  of  the  right  of  way  it  must  be  used 
for  the  enjoyment  of  the  Nine-acre  field,  and  not 
colonrably  for  other  closes.  I  quite  agree  also 
with  the  argument  that  the  rieht  of  way  can  only 
be  used  for  the  field  in  its  ordinary  use  as  a  field. 
The  right  could  not  be  used  for  a  manufactory 
built  npon  the  field.  The  use  must  be  the  reason- 
able use  for  the  purposes  of  the  land  in  the 
condition  in  which  it  was  while  the  user  took 
place,"  In  that  cate  also  the  question  put  to  the 
jury  was  a  question  as  to  the  nature  of  the  user,  and 
the  jury  found  that  the  storing  of  the  hay  grown, 
not  on  the  field  to  which  the  right  of  way  was 
appnrtensnt,  but  on  another  field  in  the  occupa* 
tion  of  the  dominant  owner,  was  done  honestly 
and  not,  to  get  the  way  further  on,  and  therefore 
there  was  no  excess  in  the  user  of  the  way. 
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.  Montague  Smith,  J.  said  :  "  The  jary  have  fonnd 
that  there  is  an  immemorial  right  ot  way  over 
the  plaintiff's  land  for  carts,  carriages,  and  horses, 
for  the  more  convenient  use  and  occnpation  of 
the  Kine-acre  field.  Before  the  jury  could  decide 
whether  there  had  been  any  excess  in  the  user  of 
the  right  by  the  defendant,  they  must  have 
decided  the  extent  of  the  right  of  way.  The  way 
here  is  claimed  for  the  more  convenient  nse  of 
the  Nine-acre  field.  The  circumstances  ander 
which  the  hay  was  stacked,  and  the  purpose  and 
object  of  the  defendant  in  carrying  it  away,  are 
oaestions  for  the  jury.  As  I  read  the  finding  of 
the  jury,  the  stacking  and  the  subsequent  dealing 
with  the  hay  were  in  the  honest  and  reasonable 
nse  of  the  Kine-acre  field."  That  being  so,  we 
have  to  consider  here  what  was  in  substance  and 
intention  the  user  claimed  by  the  defendants  in 
the  present  case.  There  has  been  very  little 
actual  user,  and  we  have  to  deal  rather  with  what 
the  user  threatened  is.  The  question  of  the  user 
is  a  qnestion  of  fact;  bat  if  we  come  to  a  conclu- 
sion different  from  that  at  which  Swinfen 
Eady,  J.  arrived,  it  will  not  be  on  a  question  of 
fact  such  as  those  questions  of  fact  on  which  the 
Oourt  of  Appeal  very  unwillingly  and  reluctantly 
comes  to  a  different  conclusion  from  that  taken 
in  the  court  below,  because  here  the  question  of 
fact  does  not  depend  on  any  conflict  of  evidence, 
but  is  a  question  of  the  proper  inference  to  be 
drawn  from  the  facts  which  are  not  in  dispute. 
Under  these  circumstances  we  are  bound '  to  deal 
with  the  matter  according  to  our  own  view  ot  the 
proper  inference  to  be  drawn  from  the  tacts. 
Now,  what  are  the  facts  here  P  The  defendants, 
being  the  owners  of  the  blue  land,  divided  it  into 
two  parts,  and  wished  to  use  the  part  of  the  blhe 
land  lying  in  the  rear  of  the  public-house  so  as 
to  improve  the  pnblio-honse,  and  built  certain 
large  buildings,  an  assembly  hall,  and  offices  and 
billiard-room,  and  it  was  proposed  to  use  these 
buildings  in  connection  with  the  "public-house. 
That  was  the  way  in  which  those  buildings  came 
into  existence.  Now,  the  building  so  built,  although 
built  to  a  considerable  extent  on  the  blue  land, 
was  also  built  partly  on  the  pink  land.  I  also 
think  that  the  new  building  must  properly  be 
regarded,  not  as  several  buildings  but  as  one 
building  consisting  of  separate  parts  and  as  built 
for  the  purpose  of  being  used  with  the  pablio- 
house,  and  the  original  intention  of  the  defendants 
was  to  nse  the  right  of  way  for  the  purpose 
of  giving  access  to  tne  assembly  hall  and  billiard- 
room  as  part  and  parcel  of  the  public-house. 
The  magistrates  did  not  like  the  public-honse  to 
have  a  back  way  situated  as  this  one  was,  and  in 
1891  they  granted  or  renewed  the  licence  subject 
to  the  condition  that  the  defendants  closed  the 
back  entrance,  and  they  did  so.  Now,  I  asked 
counsel  for  the  respondents  whether  they  meant 
that,  so  long  as  these  buildings,  partly  on  the 
blue  land  and  partly  on  the  pink,  were  used  as 
part  of  the  pnbUc-house,  they  could  have  claimed 
to  use  this  right  of  way  as  an  access  thereto 
without  being  guilty  of  an  excessive  user,  and 
they  admitted  that  they  could  not.  Lately  the 
defendants  determined  to  sever  these  buildings 
from  the  public-honse  and  they  purpose  to  use 
them  as  a  factory  and  warehouse,  and  they  say 
they  have  a  right  of  access  to  this  factory  and 
warehouse  by  the  right  of  way.  The  question 
which  we  have  to  ask  onraelTeB  is  this :    Woold  1 


such  a  user  undei  these  circumstances  be  for  the 
purpose  of  obtaining  access  to  the  building  on  the 
pink  land,  or  would  it  be  a  user  for  the  purpose  of 
obtaining  access  to  the  blue  land  P  In  my  judg- 
ment, in  a  case  of  this  sort  we  must  consider  ^ 
the  circumstances  of  the  case,  and  see  what  the 
intention  of  the  d  ef endants  is  with  regard  to  the 
threatened  user.  Now,  it  seems  to  me  that  the 
way  in  which  the  matter  must  have  presented 
itself  to  the  defendants  is  this.  They  made  up 
their  minds  that  they  would  cut  off   from   tbie 

Eublio-house     by    physical     obstruction     these 
aildings  standing  partly  on  the  blue  land  and 
partly  on  the  pink.     The  moment  they  did  that 
the  access  to  the  blue  land  from  Boyal   Rill  was 
cut  off,  and  no  access  existed  to  it  except  by  the 
right  of  way.     The  defendants  intended    under 
these   ciroumstances   to    get    their    means    of 
approach  to  the  blue  land  and  so  much  of  these 
buildings  as  is  erected  on  the  blue  land  by  the 
user  ot  this  right  of  way  for  the  purpose.   Prima 
facie  that  cannot  be  denied.      It  is   what  they 
were  driven  to  do,  for,  when  they  shot  off  so 
much  of   the  access  as  existed  from  the  public- 
house,  they  were  necessarily  driven  to  find  some 
other  approach.    Bat  they  contend  that,  although 
that  is  so,  it  is  justified  under  the  user  of  n^e 
right  of  way  as  appurtenant  to  the  pink  land, 
because  what  they  are  really   doing  is   getting 
access  to  the  pink  land,  and  it  is   a  reasonable 
user  of  the   pink  land  to  build  this  part  of  the 
building  on  it ;  and,  that  being  so,  they  are  not 
the  less  using  the  right  of  way  for  the  purpose  ot 
access  to  the  pink   land  because  they  are  in  a 
position  to  walk  into  tbe  rest  of    the  bmlding 
which  is  built  on  the  blue  land.    In  other  words, 
the  proposed  user  is   really  access  to  the  pink 
land,  and  the  access  to  the  blue  land  is  a  mere 
subsidiary  user,  and  the  principal  user  is  for  access 
to  the  pink  land.  I  cannot  agree  with  that.   I  think 
if  we  look  at  the  whole  history  of  this  case,  indnd- 
ing  the  cutting  off  of  all  access  to  the  bine  land 
except  by  this  right  of  way,  it  is  impossible  to  say 
that  the  defendants  are  not  using  this  right  of  way 
for  the  purpose  of  access  to  land  to  which  the 
right  of  way  is  not  appurtenant.    Of  oonrae  it 
was  open  to  the  defendants,  if  they  chose,  to  eat 
off  the   blue  land  on  which  the  buildings  wero 
from  the  public-house,  and  close  the  access  from 
Royal  HiU ;  but  it  seems  to  me  that  when  they 
did  so  they  were  deliberately  contemplating  that 
tiiey  would  be  able  to  do  so  by  reason  of  the  aooesa 
to  the  blue  land  through    the   pink.    I    cannot 
help  thinking  that  there  not  only  may  be,  bnt 
that  there  must  be,  many  things  to  be  done  ia 
respect  ot  the  buildings  on  the  l>lue  land  which 
cannot  be  said  to  be  mere  adjuncts  to  the  honest 
user  of  the  right  of  way  for  the  purposes  ot  the 
pink  land.    To  begin  with,  the  first  thing  they 
were  doing  before  the  completion  of  the  building 
was  to  use  the  right  of  way  tor  the  purpose  m 
carrying  materials  on  to  the  blue  land,  so  as  to 
erect  that  part  ot  the  building,    and  I  cannot 
doubt  that  as  time  goes  on  they  will  probably  use 
this  right  of  way  for  the  purpose  of  doing  repairs 
on  the  blue  land ;  and  under  these  oircumstaaces 
it  seems  to  me  that,  notwithstanding  the  tkot  that 
the  buildings  on  the  blue  and  on  uie  pink  land 
are  intended  to  be  used  jointly  for  one  purpose^ 
yet  that  consideration  does  not  exclude  the  inter- 
ence  that  the  nsei'  of  the  way  is  tor  tiie  pnipow 
of  giving  aooeiB  to  land  to  whioh  the  right  of  ^nff 
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ia  not  appurtenant.  A  right  of  way  of  thia  sort 
restriota  the  owner  of  the  dominant  tenement  to 
the  legitimate  user  of  his  right,  and  the 
court  will  not  allow  that  which  ia  in  its 
Batnre  a  burden  on  the  owner  of  the  ser- 
vient tenement  to  be  increased  without  his 
consent  and  beyond  the  terms  of  the  grant.  I  do 
not  think  that  it  makes  any  difference  whether 
the  right  of  way  arises  by  prescription  or  grant. 
The  burden  imposed  on  tne  servient  tenement 
must  not  be  inareased  by  allowing  the  owner  of 
the  dominant  tenement  to  make  a  use  of  the  way 
in  excess  of  the  grant.  There  can  be  no  doubt  in 
the  present  case  that,  if  this  building  is  used  as  a 
iaotpry,  a  heavy  and  frequent  traffic  will  arise 
which  has  not  arisen  before.  This  particular 
burden  could  not  have  arisen  without  the  user  of 
the  blue  land  as  well  as  of  the  pink.  It  is  not  a 
mere  case  of  user  of  the  pink  laiid  for  a  building, 
with  some  of  the  usual  offices  on  the  blue  land 
connected  with  the  buildings  on  the  pink  land. 
The  whole  object  of  this  scheme  is  to  include  the 
profitable  user  of  the  blue  land  as  well  as  of  the 
pink,  and  I  think  the  access  is  to  be  used  for  the 
very  purpose  of  enabling  the  blue  land  to  be 
used  profitably  as  well  as  the  pink,  and  I  think 
we  ought  under  these  circumstances  to  restrain 
this  user.  At  present  all  we  shall  do  is  to  make 
ft  declaration  that  the  defendants  are  not  entitled 
to  use  the  land  of  the  plaintiff  as  a  passage  or 
way  to  or  from  the  piece  of  land  in  the  rear 
of  the  public-house,  with  liberty  to  apply.  The 
appellant  is  entitled  to  his  costs  of  the  appeal 
•ma  his  costs  in  the  court  below,  except  so  far 
as  they  were  increased  by  his  claim  for  abandon- 
ment, which  excepted  costs  must  be  paid  by  the 
appellant. 

BoMEB,  L.J. — I  agree  in  thinking  thatSwinfen 
Eady,  J.  came  to  a  right  conclusion  on  the 
question  ot  abandonment  But  I  come  to  the  con- 
clusion that  what  the  defendants  have  done  and 
<Uaim  the  right  to  do  is  not  justifiable.  The  law 
really  is  not  in  dispute.  If  a  right  of  way  be 
^rranted  for  the  enjoyment  of  close  A,  the 
grantee,  because  he  owns  or  acquires  close  B, 
cannot  use  the  way  in  substance  for  passing  over 
close  A  to  close  B.  This  proposition  of  law  is 
admitted.  The  question  is  whether  what  the 
defendants  do,  or  claim  the  right  to  do,  comes 
within  the  proposition  I  have  stated.  In  my 
opinion  it  does.  I  think  that  it  is  impossible  to 
cay  that  this  large  building  is  to  be  regarded  as 
if  wholly  erected  on  the  land  coloured  pink,  nor 
Can  it  be  said  that  every  user  of  the  way  for  the 
purposes  of  the  land  coloured  blue  is  one  for  the 
proper  enjoyment  of  the  land  coloured  pink.  I 
will  take  one  instance.  The  defendants  have 
used,  and  claim  a  right  to  use,  this  right  of  way 
for  the  purpose  of  carrying  building  materials 
for  the  part  of  their  builmng  on  the  land  coloured 
blue.  That,  to  my  mind,  is  a  user  of  the  right  of 
way  for  passage  over  the  land  coloured  piuc  for 
the  enjoyment  of  the  land  coloured  blue.  It  is 
impossible  to  say  that,  by  reason  of  one  building 
bong  on  both  lands,  the  defendants  have  made 
the  right  of  way  which  was  granted  for  the 
enjoyment  of  the  one  a  right  of  wav  for  the 
enjoyment  of  both,  and  that  is  what  the  defen- 
dants are  really  doing.  That  would  substantially 
enlarge  the  grant  of  the  right  of  way.  The 
servient  tenement  is  not  obliged  to  submit  to  the 
Canying  of  building  materials  for  that  purpose ; 


and  other  instances  might  easily  be  given  which 
would  result  in  the  user  of  the  right  of  way  for 
purposes  of  the  land  coloured  blue,  and  not  for 
the  due  and  proper  enjoyment  of  the  land  to 
which  tbe  way  was  appurtenant.  As  to  Finch 
V.  Oreat  Wettem  Bailway  Company  (tibi  sup.), 
that,  no  doubt,  is  a  case  of  considerable  difficulty- 
one  which  is  upon  tbe  border-line.  I  gather  tnat 
the  j  ndges  in  that  case  came  to  the  oondunon  that 
what  the  railway  company  were  doing  was  done  in 
substance  for  the  due  enjoyment  of  the  dominant 
land.  They  were  using  the  dominant  land  for  the 
purpose  of  penning  cattle,  and  no  doubt  the  cattle 
were  intended  ultimately  to  be  sent  all  over  the 
railway  system.  But  the  ground  of  the  decision 
was  that  the  railway  company  were  entitled  to 
use  the  dominant  land  for  the  purpose  of  a  cattle 
pen,  just  as  they  might  have  erected  a  slaughter- 
house upon  it.  To  my  mind,  that  case  only 
turned  on  the  question  of  fact  whether  what  the 
railway  company  did  was  for  the  enjoyment  of 
the  dominant  tenement  in  accordance  with  the 
right  of  way  granted.  Similarly  in  the  present 
case  the  deMndante  might  have  erected  a  building 
on  the  lemd  coloured  pink  and  used  it  for  a  con- 
tractor's business,  and  made  use  of  the  right  of 
way  for  that  purpose ;  but  what  they  are  really 
doing  here  is,  under  guise  of  the  enjoyment  of  the 
dominant  tenement,  to  fry  and  make  the  right  of 
way  become  a  right  of  way  for  the  enjoyment , 
of  both  lands,  the  pink  and  the  blue,  and 
using  the  land  coloured  pink  as  a  mere  con- , 
tinuation  ot  the  right  of  passage  from  the  pink  to 
the  blue.  That  is  not  what  is  justified  by  the 
grant,  and  the  plaintifE  is  entitled  to  say  it  is  in 
excess  of  the  grant,  and  a  declaration  in  his  favour 
ought  to  be  made  accordingly. 

Gozbns-Ha.bdt,  L.J. — I  am  of  the  same 
opinion.  It  is  clear,  to  my  mind,  that  there  has 
been  no  abandonment  or  extinction  of  the  right 
of  way.  What  is  the  right  of  way  P  It  is  aright 
of  way  for  all  purposes — that  is,  for  all  purposes 
with  reference  to  the  dominant  tenement.  The 
question  is  whether  the  defendants  have  not} 
attempted,  and  are  not  attempting,  to  enlarge  the 
area  of  the  dominant  tenement  The  land  coloured 
blue  is  entirely  landlocked  by  the  acte  of  the 
defendants  themselves.  The  only  access  is  b^  the 
passage  over  the  land  coloured  pink,  and  it  is,  in 
my  judgment,  impossible  to  use  the  right  of  way 
BO  as  to  enlarge  the  dominant  tenement  in  that 
nianner. 

Solicitors  :  Edtoin  ShdUess ;  Potheeary  and  Co, 


Thursday,  Nov.  3, 1904. 

(Before  Yai;oha.n  Wiluams,  Boukb,  and 

Cozbns-Haedt,  L.JJ.) 

DUBBAN  V.  DUBBAN.  (a) 
APPEAL   FBOM   THE   CHANCEBT   DIYISIOIT. 

WiU — Life  interetl — Fotfeiture  elatue — jl««^n- 
ment  or  attempted  or  affected  aitignment—Ad' 
ministration  of  testatoPs  estate  by  eottrt — Ap. 
pointment  of  receiver — Bequest  by  life  tenant  to 
receiver  to  deduct  a  certain  sum  from  what 
might  be  found  due  to  life  tenant  on  passing 
receiver's  account,  and  to  pay  Uto  a  creditor. 

A  testator  settled  a  share  of  his  estate  on  each  of 
his  daughters,  and  directed  the  trustees  of  hts 


(a)  Bsported  by  W.  0.  Bias.  iS*i„  UurUtar-u-L&w. 
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will,  after  the  deeeate  of  any  of  hi$  daughUrt 
who  had  married,  to  f>ay  one-third  of  the  income 
of  her  thare  to  her  hveband  "  during  hi*  life  or 
until  he  shdU  become  bankrupt  or  align,  charge, 
or  incumber,  or  attempt  or  affect  to  aeeign, 
charge,  or  incumber,"  the  same  or  any  part 
thereof.  O.  married  one  of  the  daughter*,  who 
predeceased  him.  The  tettatof*  e*ttUe  wot 
adminittered  by  the  court,  and  a  -receiver  too* 
appointed.  In  Nov.  1902  O.  wrote  a  letter 
atking  the  receiver  to  deduct  from  any  turn  that 
might  become  due  to  O.  on  the  muting  of  the 
receiver'*  account*  on  the  entutng  bth  Jan. 
the  turn  of  51.  and  to  pay  it  to  a  certain  creditor 
of  G.  It  wa*  admitted  that  at  the  date  of  the 
letter  the  receiver  had  in  hi*  hand*  more  (Aan 
51.  to  which  0.  wa*  entitled. 

Seld,  that  O.'i  letter  to  the  receiver  did  not  came 
a  forfeiture  of  hi*  intere*t  under  the  will  a*  there 
wa*  at  the  date  of  it  tuffieierit  money  in  the 
receiver'*  hand*  to  ^y  the  amount ;  atid  where 
euch  a  document  t*  ambiguou*  it  ought  to  be 
corutrued  so  on  not  to  create  a  forfiiture  if 
capable  of  euch  a  eorutrueiion. 

Deeieion  of  Joyce,  J.  (91  L.  T.  Sep.  187)  ajffirmed. 

SvMHONB  talren  ont  in  an  adminiBtration  action, 
and  raising  the  question  whether  a  life  interest 
eivan  by  the  will  of  the  testator  in  the  action  had 
been  determined  bj  the  operation  of  a  foiieitare 
clanse  contained  in  the  will. 

The  testator  settled  a  share  in  his  residuary 
estate  on  each  of  his  daughters,  and  directed  the 
trustees  of  his  will,  from  and  after  the  decease  of 
any  of  his  daughters  who  had  married,  to  pay  to 
the  husband  of  such  daughter  one  third  part  of 
the  interest,  income,  and  a.Titina.1  produce  of  the 
'  share  of  his  real  and  jMrsonal  estate  given  by  the 
will  to  such  daughter  so  dying  "  during  his  life  or 
until  he  shall  become  bankrupt  or  assign,  charge,  or 
incumber,  or  attempt  or  a&dot  to  assign,  charge, 
or  incumber,  the  said  one  third  part  of  sucii 
interest,  income,  and  annual  produce,  or  any  part 
thereof." 

One  of  the  daughters  married  Mr.  J.  L.  Gilmoy 
and  predeceased  him,  and  he  thus  became  entitled 
to  one-third  of  the  income  of  her  share  under  the 
above  provisions,  and  continued  to  receive  it  until 
1902. 

A  receiver  had  been  appointed  in  the  aoUon, 
and  on  the  11th  Aug.  1902  it  was  ordered  that  the 
receiver  "do  pay  the  balance  which  shall  be 
certified  to  be  due  from  him,  or  so  much  thereof 
as  shall  be  certified  to  be  so  payable  on  passing 
his  half-yearly  accounts  on  the  15th  Jan.  and  the 
15th  July  in  every  year,  as  follows :  One  ninth 
share  thereof  to  the  said  J.  L.  Gilmoy  during  his 
life  or  until  he  shall  become  bankrupt  or  assign 
or  charge  or  incumber,  or  attempt  or  affect  to 
assign,  charge,  or  incumber,  the  said  one  ninth 
part  of  such  interest,  income,  and  annual  produce^ 
or  any  part  thereof." 

On  the  6th  Nov.  1902  Mr.  Qilmoy  addressed  the 
following  letter  to  the  receiver : 

I  am  indebted  to  [*  certain  famishing  company]  in 
the  snm  of  51.,  pajable  on  the  15th  Jan.  next.  Will  you 
kindly  dednot  tUa  snm  from  any  moneys  that  may  be 
foond  due  to  me  on  the  pa8iinj>  of  your  ooooonts  by  the 
Court  of  CluuioeTy  on  that  date,  and  pay  the  same  to 
t\i«mP 

It  was  suggested  that  this  letter  operated  as  a 
forfeiture  of  Mr.  Gilmoy 'a  life  interest  under  the 


will,  and  the  receiver  declined  to  continue  payinjc 
him  the  income  till  the  question  had  been  deter' 
mined.  Mr.  Gilmoy  accordingly  took  out  » 
summons  in  the  administration  action,  asking 
that  the  receiver  might  be  directed  to  pay  him 
the  income  as  before.  There  was  no  actnu  evi- 
dence  as  to  the  amount  of  funds  in  hand  at  the 
date  when  Mr.  Gilmoy  wrote  the  letter  to  th» 
receiver ;  but  it  was  admitted  daring  the  argu- 
ment that  the  amount  in  hand  to  which  Mr. 
Gilmoy  was  then  entitled  exceeded  51. 

The  summons  was  heard  by  Joyce,  J.,  who  held 
that  there  was  no  forfeiture,  and  the  benefioiariea 
under  the  will  appealed. 

Martdli  for   the     appellants. — A.    dooument 
operates  as  am  anticipation  unless  at  the  date  of 
it  there  is  money  in  the  hands    f   the  trnsteft 
immediately  payable  and  ready  for  ap. .  "<ation  : 
SeSxmpeon,  74  L.  T.  Bep.  246;  (1896)  1  Ch.  630. 

Until  the  receiver's  accounts  are  passed, 
money  is  not  in  his  hands  ready  for  payment ; 
therefore  at  the  date  of  this  document  no  money 
was  in  the  hands  of  the  receiver  actuiilly  payabto 
to  Gilmoy.  In  the  case  ot  Be  Oreenwood  (84  L.  T. 
Bep.  118 ;  (1901)  1  Gh.  887),  which  was  reUed  on 
by  Joyce,  J.,  there  was  a  sum  ascertained  and  due 
as  a  debt  from  the  trustees  to  the  tenant  for  life 
at  the  date  of  the  garnishee  order.  The  case  of 
Cox  V.  Bockett  (35  Beav.  48)  does  not  assist  the 
respondent.  There  it  was  only  held  that  it  was 
not  proved  that  the  sum  due  from  the  plaintiff 
exceeded  the  amount  due  to  him  and  in  arrear 
at  the  date  of  the  instmment  which,  it  wa» 
alleged,  caused  a  forfeiture.  This  document  i» 
an  equitable  assignment,  and  purports  to  oliarge 
something  which  is  not  payable  until  a  future 
date. 

L.  P.  Hewitt,  for  the  respondent,  was  not  called 
on. 

YA.vaUA.Ji  Williams,  L.  J.— This  is  an  appeal 
from  Joyce,  J.,  who  held  that  a  certain  dooument 
dated  the  6th  Nov.  1902  did  not  constitute  » 
forfeiture  of  the  interest  of  Mr.  Gilmoy  under 
the  condition  in  a  will.  [His  Lordship  then  read 
the  condition  and  letter  set  out  above.]  It  ia 
common  ground  here  that  nothing  constitutes 
such  a  charge  as  to  amount  to  a  forfeiture  under 
the  terms  of  the  clause  which  deals  with  arrears  of 
income  to  which  Mr.  Gilm<nr  was  entitled  at  the. 
date  of  the  charge.  According  to  my  view,  if,  on 
a  document  of  this  sort,  it  is  doubt/ul  whether 
it  is  intended  to  deal  only  with  income  already 
accrued  due  or  whether  it  is  intended  to  deal  with 
future  income,  then  the  document  being 
ambiguous,  the  court  ouebt  in  construing  it  to- 
favour  the  construction  which  prevents  the  docu- 
ment acting  as  a  forfeiture.  This  document  is 
ambiguous,  and  the  question  for  the  court  is- 
whether  on  its  consb-uotion  it  is  dealing  with- 
arrears  of  income  only,  or  with  future  income. 
Joyce,  J.  in  his  jadg-uent  in  this  oase  said  that- 
he  was  of  opinion  that  "  if  and  whenever  the 
trustee  has  a  large  sum  of  money  in  hand  which 
is  not  wanted  for  the  purposes  of  paying  the 
expenses  of  the  trust  or  anything  of  that  kind^ 
which  money  is  really  applicable  to  the  payment 
of  the  persons  who  are  entitled  to  the  net  income*, 
any  one  of  those  persons  is  entitled,  notwith- 
staiiding  such  a  clause  as  this,  to  assign  his  share 
of  the  money  which   is  in  the   hands   of  thft 


Digitized  by 


Google 


Feb.  25,  1905.] 


THE  LAW  TIMES. 


[Vol.  XCI.-821 


Ct.  of  App.]  B«  Bobb  ;  Haslvcx  «.  BosB— B«  Whiting  ;  Wbitiito  o.  Db  Rutzbk.  [Gx.  of  App. 


trnstee."  I  think,  taking  into  consideration  the 
ambiguity  in  this  letter,  and  the  fact  that  at  the 
date  of  it  a  safflcient  sum  of  income  accrued  due 
was  in  the  hands  of  the  i-eoeiver  to  pay  the 
amount  mentioned  in  the  letter,  we  ought  to 
construe  this  document  as  referring  to  this  money 
in  hand,  and  not  to  that  subsequently  becoming 
due.  When  one  remembers  the  form  of  the 
appointment  of  the  receiver,  it  is  reasonable  to 
suppose  there  must  have  been  present  to  the  mind 
of  Mr.  Oilmoy  that  though  a  sum  of  monay 
exceeding  52.  was  due  to  him,  and  in  the  hands 
of  the  receiver,  it  was  subject  to  any  claim  which 
the  receiver  might  have  on  it,  and  so  he  added 
"  from  ai^  moneys  that  mav  be  due  to  me  on  the 
passing  your  accounts  by  the  Oourt  of  Chancery 
on  that  date."  That  only  meant  the  receiver  was 
not  to  trench  on  any  sum  he  might  think  neces- 
sary to  keep  back  for  his  expenses.  The  appeal 
must  be  dismissed. 

BOHBB,  L.J. — I  agree  for  the  same  reasons. 
It  must  be  borne  in  mind  that  what  Mr.  OUmoy 
must  not  do  was  to  attempt  to  charge  his  interest 
in  the  testator's  estate  under  the  will.  That  is 
quite  distinct  from  an  attempt  to  alienate  any  sum 
in  the  hands  of  the  receiver.  The  document 
of  the  6tb  Nov.  does  not  purport  on  the 
face  of  it  to  deal  with  any  monev  due  to 
him  under  the  will,  but  only  with  that  which 
was  in  the  hands  of  the  receiver,  and  which 
he  was  going  to  pay  him.  The  reason  he 
put  in  a  later  date,  viz. — "on  passing  your 
aioconnte  "—is  because  the  receiver  had  to  pass  his 
accounts,  and  would  only  pay  it  when  he  had  done 
so.  If  such  a  document  is  capable  of  an  innocent 
oonstmotion  so  as  not  to  create  a  forfeiture.  I 
think  we  ought  so  to  construe  it,  nnless  the 
oircnmstanoes  compel  us  to  construe  it  otherwise. 
In  this  case  the  document  is  capable  of  an 
innocent  construction,  and  therefore  I  think  we 
ought  to  put  an  innocent  construction  on  it  and 
to  hold  it  does  not  create  a  forfeiture. 

CozbnS'Habdt,  L.J. — I  agree. 

Solicitors :  Buxton,  Athlon,  and  Co. ;  Stow, 
Freiton,  and  Lyttleton,  agents  for  /.  P.  Sturton, 
Hoi  beach. 


Friday,  Nov.  25,  1904. 

(Before  YATTaHA.iT  Williams,  Bombs,  and 
Gozbhs.Habdt,  L.JJ.) 

fie  BosB ;  BLasluck  «.  BosB.  (a) 

APFBAL  FBOM  THB  CHANCBBT  DIVISION. 

Bankruptcy — Power  of  appointment    among   a 

elas$  vetted  in  banlerupih— Power  of  inutee   in 

bankruptcy  to  releate  power  of  appointment— 

BankrupUy  Aot    1883   (46    *  47  Vict.    e.  52), 

».  44  (ti.). 

Afi  e  al  from  the  decision  of  Farwell,  J.  (91  L.  T. 

.^    Bep.  :254;   (1904)  2  Ch.  348)  holding  that  a  power 

to  release  a  limited  power  of  appointment  was  not 

a  power  in,  over,  or  in  respect  of  property  within 

the  meaning  of  sect.  44  (ii.)  of  toe  Bankruptcy 

Act  1883,  and  that  the  trustee  in  bankruptcy  of  a 

donee  of  such  a  power  could  not  release  it. 

The  question  was  raised  on  a  summons  taken 
out  by  the  trustee  in  bankruptcy,  the  only  defen- 
dants being  the  trustees  of  the  settlement  under 

(•)  Beported  by  W.  C.  BiBg,  Eaq.,  BsRliMr«t-I«w. 


which  the  bankrupt  obtained  the  power  of 
appointment. 

The  trustee  in  bankruptcy  appealed. 

Upjohn,  K.O.  and  E.  Ford  for  the  appellant. 

Jenkins,  K.G.  and  Bisehoff  for  the  respondents. 

The  GoTTBT  were  of  opinion  that,  in  the 
absence  of  persons  who  might  be  interested  under 
an  exercise  of  the  power,  the  proceedings  on  the 
summons  would  be  ineffective  even  if  they  were 
to  decide  in  favour  of  the  appellant,  and,  at  the 
suggestion  of  the  court,  the  parties  agreed  that 
an  order  should  be  made  discharging  by  consent 
the  order  of  Farwell,  J.,  the  appellant  paying  the 
respondents'  costs  of  the  appeal  as  between 
solicitor  and  client. 

Solicitors :  Kenry  HUbery  and  Son ;  Bompat,, 
Bitehoff,  Dodgton,  Cosee,  and  Bompat. 


Nov.  28  and  29, 1904. 

(Before  Yauohan  Williams.  Bombs,  and 
Gozbns-Hasdt,  L.JJ.) 

Be  Whiting  ;  Whiting  «.  Db  Bittzbn.  (a) 

APFBAL  FBOM  THB  OHANCBBY  DIVISION. 

Settlement'— Condition  tubtequent—Bettraint  of 
marriage  —  Marriage  ai  any  tinte  wiihout 
content — Gift  over — Validity. 

A  condition  tubtequent  eauting  the  forfeiture  of  a 
previout  gift  in  the  event  of  the  marriage  of  the 
donee  at  any  time  trithout  the  content  of  a 
loeeified  perton  it  a  valid  condition  provided 
that  there  it  a  good  and  effectual  gift  over. 

Lloyd  V.  Branton  (3  Jfer.  108)  and  earlier  deeitiont 
considered  and  approved. 

Deeition  of  Warrington,  J.  affirmed. 

In  1868  Henry  Whiting  transferred  into  the 
names  of  truBte«s  ten  shares  in  the  Sonthwark 
and  Yauxhall  Waterworks  Company,  the  income 
of  which  was  to  be  paid  to  the  magistrates  for 
the  time  being  of  the  Bow-street  PoEoe-oourt  to 
be  applied  by  them  in  making  grants  by  way  of 
reward  to  officers  of  the  metropolitan  police  force 
whose  conduct  while  in  the  execution  of  their 
duty  seemed  meritorious,  or  grants  by  way  of 
relief  to  officers  of  the  metropolitan  police  force 
who  had  received  injuries  in  the  discharge  of 
their  duties,  or  who  seemed  deserving  of  assist- 
ance. 

In  1872  ten  further  shares  in  the  same  company 
were  transferred  to  the  same  trustees  by  H^nry 
Whiting,  the  income  to  be  applied  for  the  like 
porposes;  and  in  the  same  year  Henry  Whiting 
executed  an  indenture  declaring  the  trusts  upon 
which  such  shares  were  to  be  held. 

In  1882  ten  of  the  shares  were  transferred  into 
th-)  names  of  the  then  Commissioners  and 
Assistant  Oommissioners  of  the  Police  of  the 
Metropolis. 

On  the  21st  March  1882  Henry  Whiting  exe- 
cuted a  declaration  of  the  trusts  upon  whidi  the 
transferees  should  stand  possessed  of  the  Iftst- 
mentioned  ten  shares. 

The  trust  was  divided  into  two  funds ;  one  part 
was  thenceforth  administered  by  the  ma^pstrates 
at  Bow-street  and  the  other  part  was  administered 
by  an  in8x>eotor  of  police  at  Scotland  Yard. 

(a)  Beportad  by  B.  A.  Sosatchut,  Eio.   Burlster«t-L»w. 
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Henry  Whitio);;  also  aabsoribed  largely  to  the 
Ifetropolitan  and  City  Police  Orphanage. 

By  a  deed  of  voluntary  settlement,  dated  tbe 
22nd  Jan.  1886,  varied  by  anbaequent  deeds-poll, 
dated  respectively  the  29th  Maroh  1887,  (be 
22nd  Mav  1891,  and  the  29th  Dec.  1893,  and 
executed  by  Henry  Whiting  (hereinafter  called  the 
settlor)  in  exercise  of  powers  of  revocation,  oon- 
tained  first  in  the  original  settlement  and  secondly 
in  the  first  and  cecond  deeds-poll,  after  reciting 
that  the  settlor  had  transferred  into  the  names 
of  the  trustees  therein  named  the  several  shares 
«nd  securities  therein  specified  (now  approxi- 
.  mately  amounting  in  value  to  31,0001.),  tbe  fol- 
loving  trasts  were   declared,  reading  into  the 

■  original  settlement  the  clauses  which  the  settlor 
had    directed  should   be    substituted  for    those 

■  contuined  in  that  settlement:  That  the  trus- 
tees should  stand  jwssessed  of  the  trust  fund 
upon  trust  to  permit  the  whole  or  part  thereof 
-10  remain  in  its  actual  state  of  investment  or 
"lo  vary  the  same  as  therein  mentioned ;  and  to 
pay  the  income  of  the  trust  fund  unto  the  settlor 
or  his  assigns  during  his  life ;  and  from  and  after 
the  death  of  the  settlor  to  stand  possessed  of  the 
inut  fund  and  the  income  thereof  upon  trust  that 
the  trustees  should  (but  subject  to  the  proviso 
as  to  marriage  thereinafter  contained)  during  so 
much  of  the  life  of  Juliette  Elizabeth  Mary 
MHiiting,  the  daughter  of  the  settlor,  and  therein- 
after called  Juliette  Whiting,  as  should  elapse 
laf ter  she  should  have  attained  the  age  of  twenty- 
eix  years  or  being  married  under  that  age  with 
auch  consent  as  thereinafter  required  pay  the 
income  unto  Juliette  Whiting  for  her  sole  and 
separate  use  without  power  of  anticipation,  and 
-from  and  after  the  death  of  Juliette  Whiting 
should  stand  possessed  of  the  trust  fund  and  the 
income  thereot  (subject  nevetheless  to  the  proviso 
as  to  her  marriage  thereinafter  contained)  upon 
certain  trusts  in  tbe  usual  form  in  favour  ot  the 
children  and  issue  of  tbe  marriage. 

The  settlement  then  contained  a  hotchpot  clause 
and  an  advancement  clause,  and  then  declared 
that  if  there  should  be  no  child  of  Juliette 
Whiting  who  being  a  son  should  attain  the  age  of 
4;wenty-one  years  or  being  a  daughter  should 
jLttain  that  age  or  marry  under  it  with  such  oon- 
-sent  as  aforesaid,  then,  subject  as  thereinbefore 
mentioned  and  subject  to  the  proviso  as  to  ber 
marriage  thereinafter  contained,  the  trust  fund 
and  income  should  be,  as  to  50002.  to  be  raised 
out  of  such  portion  of  the  trust  fund  as 
should  consist  of  pure  personal  estate,  in  trust  to 
pay  the  same  to  the  magistrates  or  magistrate  for 
the  time  being  of  the  police-court  at  Bow-street, 
to  be  invested  in  any  securities  of  any  kind  what- 
soever which  such  magistrates  or  magistrate 
might  deem  proper,  with  power  to  vary  the  same 
investments  at  their  or  his  discretion,  and  to  dis- 
tribute the  income  arising  from  snch  investments 
in  the  same  manner  as  the  income  of  the  Police 
Belief  Fund  established  by  the  settlor  was  dis- 
tributed. And  as  to  the  residue  of  the  trust  fund 
and  the  income  thereof,  in  trust  for  Henry  Paul 
Whiting  and  Matthew  Noel  Whiting — the  sons  of 
the  settlor — in  equal  shares  for  their  own  absolute 
use  and  benefit. 

By  the  last  of  the  deeds-poll,  for  the  gift  of  the 
residue  in  favour  of  the  settlor's  sons  he  sub- 
stituted the  gift  to  the  magistrates  at  Bow- street 
upon  the  same  trusts  as  the  50001. 


The  declarations  then  oonianued  thus  (by 
clause  9) :  That  if  Juliette  Whiting  should  mury 
without  the  consent  in  writing  of  the  settlor  during 
his  life  or  should  after  his  death  and  during  the 
lives  of  Juliette  Antoinette  Whiting  (the  wife  oi 
tbe  settlor)  and  Henry-Paal  Whiting  and  Matthew 
Noel  Whiting  marry  without  the  united  consent 
in  writing  of  all  three  while  living  or  without  the 
joint  consent  in  writing  of  the  two  survivors  or 
without  the  consent  in  writing  of  the  last  survivor 
of  them  then  and  in  either  of  those  cases  the 
tmets  declared  of  the  tmat  fund  and  the  income 
thereof  after  the  death  of  the  settlor  should, 
subject  as  next  thereinafter  (meaning  thereby 
clause  10  of  the  original  settlement)  mentioned, 
oease  and  determine  as  from  the  date  of  snoh 
mairiage.  And  subject  to  the  life  interest  ot 
the  settlor  in  the  trust  fund  and  to  an;^  interest 
therein  or  in  the  income  thereof  that  might  then 
by  virtue  of  these  presents  have  been  acquired  by 
any  previous  issue  of  Juliette  Whiting  the 
trustees  should  stand  possessed  of  tbe  sum  of 
50002.  to  be  raised  out  of  such  portion  of  the 
trust  fund  as  should  consist  of  pure  personal 
estate  in  trust  to  pay  the  same  to  the  magistrates 
or  magistrate  upon  the  trusts  already  referred 
to.  Provided  always  and  it  was  thereby  agi'eed 
and  declared  that  until  Juliette  Whiting  should 
attain  the  age  of  twenty- six  years  or  marry  with 
snch  consent  as  aforesaid  the  trustees  should 
out  of  the  income  of  the  truEt  fund  pay  to 
Juliette  Whiting  after  the  death  of  the  settlor 
the  clear  annual  sum  of  1002.  as  and  for  pocket 
money  by  equal  half-yearly  payments,  the  hrat  of 
such  payments  to  be  made  at  the  expiration  of 
six  calendar  months  from  the  death  of  the  settlor. 
Then  followed  a  provision  as  to  her  maintenance. 
.  By  the  second  of  the  deeds-poll  of  the  29tb  May 
1891  the  following  clause  was  directed  to  be 
inserted  in  the  origmal  settlement. 

Provided  always  and  it  is  hereby  declared  by  the 
said  Henry  Wbitinir  that  if  tbe  said  Jnliette  Wbitintr 
shall  at  any  time  dnriog  her  life  (otherwise  than  with 
the  oonient  in  wiitinir  oi  the  said  Henry  Whiting  dnrinfr 
his  life)  many  a  mas  who  shall  not  have  been  bom  <^ 
Eni^lish,  Welsh,  or  Sootoh  parents  the  tmsteea  shall 
after  the  death  of  the  said  Henry  Whitinir  >»d  the 
solemnisation  of  snah  marriage  (which  event  shall  last 
happen),  and  notwithstanding  that  saoh  marriage  shall 
have  had  the  oonsent  of  the  said  Jnliette  Antoinette 
Whiting, .  Henry  Pan!  Whiting,  and  Matthew  Koel 
Whiting,  or  the  survivors  or  survivor  of  them,  stand 
possessed  of  the  snm  of  50001.  in  tmst  to  pay  the  same 
to  the  magistrates  or  magistrate  as  aforesaid. 

As  a  new  clause  the  setUor  by  the  second  of 
the  deeds-poll  declared  that  the 

Consents  or  oonsent  by  the  principal  indentnre  as 
varied  by  these  presents  required  to  the  marriage  of  the 
said  Jnliette  Whiting  shall  apply  to  every  marriage 
contracted  by  her  dniing  the  life  of  the  said  Henry 
Whiting,  and  after  his  death  daring  the  lives  of  the 
said  Jnliette  Antoinette  Whiting,  Henty  Panl  Whiting, 
and  Matthew  Noel  Whiting  and  the  lives  ot  the  sur- 
vivors and  the  life  of  the  survivor  of  them. 

The  settlor  died  on  the  8th  Dec.  1894. 

Matthew  Noel  Whiting  died  on  the  18tli  Sept. 
1397. 

Juliette  Antoinette  Whiting  died  on  the 
16th  June  1902. 

In  March  1902  Jnliette  Whiting,  then  upwards 
of  thirty  years  of  age,  had  applied  in  writing  to 
her  surviving  brother,   Henry  Paul  Whiting,  for 
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his  consent  to  her  marriage  with  Major-General 
Sir  Alfred  Edward  Turner,  K.C.B.,  who  was  not, 
as  to  his  parentage,  within  the  prohibition  of  the 
Original  settlement  and  deeds-i>oll,  stating  that 
their  mother  approved  of  and  had  given  her 
consent  to  suoh  marriage. 

The  brother  replied  that  he  could  not  give  his 
consent  to  the  proposed  marriage,  adding  that  he 
was  quite  ready  to  put  his  reasons  on  record  for 
his  sister  or  anyone  else  to  question  if  she 
wished  it,  though  she  knew  them  already. 

On  the  23rd  Aug.  1902  Juliette  Whiting  was, 
without  having  obtained  her  brother's  consent, 
married  to  Major-G«neral  Sir  Alfred  Edward 
Turner. 

The  question  then  arose  whether  the  ^ft  over 
to  the  police  magistrates  took  effect,  or  whether 
the  condition  in  restraint  of  marriage  was 
invalid. 

It  was  stated  that  there  waa  no  charity  called 
the  Police  Belief  Fund  of  which  the  police 
magistrates  at  Bow-street  were  the  trustees  or 
administrators,  and  it  was  contended  that  the 
gift  over  in  their  favour  was  void  for  uncertainty. 

An  originating  summons  was  accordingly  taken 
out  by  the  trustees  of  the  settlement  asking 
that  it  might  be  determined  whether,  in  the  events 
which  had  happened,  the  trust  fund  subject  to 
the  trusts  of  the  settlement  and  deeds-poll  had 
vested  in  and  ought  to  be  transferred  to  the 
defendants,  Sir  Albert  de  Butzen  and  others,  as 
the  magistrates  for  the  time  being  of  the  police- 
oourt  at  Bow-street,  for  the  benefit  of  the  Police 
Belief  Fund  established  by  the  settlor,  and  how 
the  plaintiffs  ought  now  to  deal  with  the  trust  fund 
and  the  income  thereof. 

The  summons  also  asked  that,  so  far  as  neces- 
sary, the  trusts  of  the  settlement  and  deeds-poll 
might  be  administered  by  the  oonrt. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Warrington,  J.  on  the 
16th  Kay  1904,  when  the  following  judgment  was 
delivered : — 

Wabbinoion,  J. — It  is  unnecessary  for  me  to 
say  what  I  should  be  prepared  to  do  if  I  did  not 
feel  myself  bound  by  authority.  But  in  this  case 
I  consider  myself  bound  by  the  decision  in  Lloyd 
V.  Branton  (3  Mer.  108)  to  hold  that  the  interest 
taken  by  Lady  Turner  and  by  her  possible  issue 
has  been  forfeited  in  favour  of  the  Police  Belief 
Fund.  Now,  the  facts  of  the  case  are  these. 
[His  Lordship  read  the  material  provisions  of  the 
settlement  and  deeds-poll,  and  continued:]  It 
is  admitted  on  the  part  of  the  defendants,  the 
magistrates  at  Bow-street,  that  the  effect  of  these 
provisions  is  that  there  is  a  trust  in  favour  of  Lady 
Tomer  as  to  the  income  from  the  time  she  attains 
the  age  of  twenty-six  years  for  her  life  for  her 
separate  use  without  power  of  anticipation,  with 
a  gift  over  at  her  death  in  favour  of  her  issue, 
and  that  a  provision  as  to  the  interest  ceasing  in 
the  event  of  her  marrying  without  the  specified 
consent  is  a  condition  snMequent.  It  is  further 
admitted  that  that  condition  subsequent  would 
be  merely  in  terrorem,  but  for  the  fact  that  there 
is  a  trust  over  which  gives  the  fund  in  the  event 
of  marriage  without  consent  to  the  magistrates 
at  Bow-street.  Now,  it  is  contended  on  the  part 
ot  Lady  Tomer  that  that  condition  subsequent 
is  void  altogether — ^not  merely  that  it  is  not 
operative  and  m  Umrem  oily,  bat  that  it  is 


void  altogether  as  infringing  the  .rule  of  the 
common  law,  which  has  to  some  extent  been  in- 
corporated  into  the  law  of  England,  that  a  con* 
dition  in  restraint  of  marriage  is  a  void  condition. 
It  has,  of  course,  as  we  aU  know,  been  frequently 
decided  that  conditions  in  restraint  of  marriage 
limited  as  to  time,  as  to  place,  and  as  to  a  person, 
have  been  held  to  be  good  conditions  notwith- 
standing the  rules  of  the  civil  law.  But  it  has 
been  contended  on  behalf  of  Lady  Turner  in  the 
present  case  that  the  condition,  if,  upon  the  true 
construction  of  it,  it  extends  to  any  marriago 
made  by  her  at  any  time  daring  her  life,'  is  not- 
within  the  exceptions  which  have  been  so  en- 
grafted on  to  the  role  of  the  common  law. 
Now,  if  the  case  were  without  authority,  that, 
would  be  a  very  interesting  question  to  mscuss. 
But,  as  I  have  already  said,  I  consider  that  I  auk- 
bound  by  authority.  The  only  authority  that  is. 
really  in  point  is  that  of  the  case,  which  has  been 
80  much  discussed  to-day,  of  Lloyd  v.  Branton  ■ 
{ubi  sup.).  I  ought  to  have  mentioned — ^I  meant 
to  have  stated  it  when  I  had  finished  stating  tho- 
settlement  and  deeds-poll — that  Kiss  Juliett» 
Whiting  (who  is  named  in  the  settlement)  on  th» 
23rd  Aug.  1902  married  Greneral  Turner,  having 
applied  for  but  failed  to  obtain  the  consent  of 
tbe  last  survivor  of  the  three  persons  named  in 
the  settlement.  Going  back  to  Lloyd  v.  Branton 
(ubi  tup.),  it  is  enough  to  state  the  facts  as  they 
are  set  forth  in  the  headnote:  "Testator  ^vea 
24,0002.  upon  trust,  as  to  60002.,  to  pay  the  interest . 
to  S.  B.  (his  niece)  during  her  life,  and  after  her 
decease  the  principal  among  her  children ;  if  she 
should  die  without  issue,  over.  He  declares  similar 
truste  as  to  three  other  sums  of  60002.  (makingr 
the  remainder  of  the  24,0002.)  for  his  thi«e  othei^ 
nieces  and  their  children ;  proviso,  that  in  case- 
any  of  his  said  nieces  should  marry  without  suoh 
consent  as  therein  prescribed,  each,  &c.,  so  marry- 
ing should  forfeit  Uie  interest  of  her  60002.  and  all 
other  sums  to  which  she  may  be  entitled  under - 
his  will,  and  the  respective  sums  of  60002.  and  all 
such  other  sums,  &c.,  should  fall  into  his  residue."' 
Then  the  testator  gives  the  residue  in  trust  for- 
certain  nephews  and  their  children.  It  will  be 
observed  that  in  that  case  there  was  a  trust,  aa 
there  is  here,  for  the  lady  in  question  and  her 
children,  and,  further,  that  the  terms  of  the  pro- 
viso imposing  the  condition  as  to  marriage  did  on 
the  face  of  them  extend  to  a  marriage  at  any  time 
without  the  prescribed  consent.  The  case  seems 
to  have  been '  somewhat  elaborately  argued  on 
behalf  of  the  lady  and  her  husband,  and  on  two 
grounds:  fii-st,  that  there  was  no  sufficient 
bequest  over — on  that  ground,  of  course,  we  have 
nothing  to  deal  with  here;  and,  secondly,  upon 
the  ground  that  the  condition  could  not  be  held 
to  extend  to  a  marriage  without  consent  if  the 
party  had  attained  the  age  of  twenty-one  years. 
I  do  not  think  the  reporter,  in  summarising  the 
grounds  upon  which  the  contention  is  based,  has 
quite  correctly  stated  them,  because  I  think  be 
ought  to  have  stated  a  third  head  —  namely, 
that  the  condition,  if  held  to  extend  to  the 
marriage  without  consent  after  the  party  had 
attained  tweni^-one,  would  be  a  bad  condition. 
He  has  not  stated  ic  in  summarising  the  argu- 
ment. But  when  yon  come  to  look  at  the  argu- 
ment under  what  the  reporter  calls  the  second 
h^l,  it  will  be  found  that  the  learned  counsel  who 
argued  tb9  caw  divide  it  into  two  parts :  firstt 
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with  regard  to  oonstmotion — they  argaed  it  ought 
to  be  limited  to  tiTenty-one ;  secondly,  an  argn- 
ment  founded  on  the  general  proposition  of  law, 
independent  of  constmction,  tnat  if  the  testator 
had  not  so  limited  it,  then  the  condition  ought  to- 
be  held  to  be  bad.  In  the  course  ot  that  argu- 
ment they  cite  Staekpole  y.  Beaumont  (3  Yes.  89), 
and  in  particular  the  passage  in  the  judgment  at 
p.  97,  which  has  been  referred  to  here  before  me,  and 
which  passage,  so  far  as  it  goes,  was  undoubtedly 
in  favour  of  the  arguments  which  counsel 
were  then  presenting  to  the  court,  because  it 
«tates  as  a  ground  for  holding  that  a  condition 
requiring  consent  to  a  marriage  after  twenty-one 
is  good  the  fact  that  the  law  itself  imposes 
-reatrainta  on  marriage  under  that  age  without 
consent.  So  far,  undoubtedly,  that  case  was  an 
authority  for  the  proposition  for  which  counsel 
were  contending,  and  I  only  refer  to  it  to  show 
that  they  did  place  before  the  learned  Master 
of  the  Bolls.  Sir  William  Grant,  all  the 
materials,  so  far  as  one  can  see,  which  were 
available  at  the  time  in  support  of  the  proposi- 
tion for  which  they  were  contending.  Notwith- 
standing that,  the  Master  of  the  Bolls  in  giving 
his  judgment  said  this  (at  p.  116) :  "  It  is  now  too 
late  to  raise  a  doubt  on  the  legality  of  the  con- 
dition on  which  Mrs.  Barnard's  right  to  the 
4)eqaestB  given  her  by  the  will  is  mt^e  to  cease. 
In  the  modern  case  of  Dathwood  v.  Lord  Bulkeley 
(10  Yes.  230)  the  validity  of  such  a  condition  does 
not  seem  to  have  been  considered  as  at  all  open 
to  controversy,  although  it  was  not  confined  to 
marriage  under  twenty-one."  He  then  proceeded 
to  discuss  the  other  questions  which  had  been 
argued.  First,  the  question  as  to  construc- 
tion— namely,  whether  it  oould  be  limited  to 
a  marriage  without  consent  under  the  age 
ot  twenty-one  years;  and  secondly,  the  quas- 
tion  whether  there  was  a  sufficient  gift  over. 
Xow,  it  is  quite  true  that  when  Dathwood 
V.  Lord  Bulkeley  (yin  sttp.)  is  looked  at  it  is  not 
a  decision  in  favour  ot  the  point  then  before  the 
Master  of  the  Bolls.  But  it  is  also  quite  true 
that  in  that  case  a  very  elaborate  discussion  was 
entered  into  on  the  fact  as  to  whether  consent 
had  or  had  not  been  given,  which  would  have 
been  whoUy  irrelevant  if  the  consent  required  was 
limited  to  marriage  under  the  age  of  twenty-one 
years.  It  is  quite  true,  as  Sir  Edward  Clarke  has 
pointed  out,  that  the  marriage  in  that  case  was 
arranged  before  the  lady  had  attained  twenty-one, 
and  was  solemnised  immediately  after  she  had 
attained  that  age.  But  I  do  not  think  that 
accounts  for  the  almost  inexplicable  fact — if  the 
counsel  and  the  judge  before  whom  that  case 
oame  thought  that  consent  it  not  limited  to 
twenty-one  would  be  merely  a  condition  in  ter- 
rorem — that  that  point  was  not  argued.  It  comes 
to  this,  that  in  my  opinion  Lloyd  v,  Branton 
(ubi  tup.)  is  a  distmot  authority  tor  the  propo- 
sition that  a  condition  subsequent  causing  a 
forfeiture  of  a  previous  gift  in  the  event  of  the 
marriage  of  the  donee  at  an^  time  without  the 
oonsent  of  a  specified  person  is  a  good  condition 
provided  that  there  is  a  gift  over.  That  case 
seems  to  me  to  be  exactly  in  point  here,  and  not 
only  on  the  general  proposition,  but  also  on 
the  smaller  question  as  to  whether  the  con- 
dition as  to  forfeiture  and  the  gift  over 
destroyed  the  interest  of  the  children  as  well 
as  tiiat  of   Lady  Turner,  and   on   that  point 


I  think  I  must  so  decide.    Now,  there  is  another 
point    which    has    been   taken   by   Sir  Edward 
Clarke,    and    rather    more    elaborately  by  Mr. 
Manby.    It  is  said  that  there  is  sufficient  in  the 
documents  in  this  case  to  enable  the  court  to 
limit  the  condition  by  constmction  to  a  marriage 
under  ,the  age  of  twenty-six  without  consent.    I 
confess  to  having  been  very  anxious  to  find,  if  I 
could,  some  way  out  of  giving  effect  to  this  condi- 
tion, and  I  would  have  been  glad  to  do  so  if  npon 
the  true  construction  of  these  deeds  I  could  really 
satisfy  myself  that  the  settlor  intended  so  to 
limit  the  condition.  Bat  I  think  that  I  am  bound 
to  read  the  original  settlement  together  with  the 
deeds-poll  which  were  afterwards  executed  altering 
it,  as  if  they  were  one  deed.    What  I  mean  is 
this  :  I  think  that  I  am  bound  to  read  the  original 
settlement,  not  as  a  separate  document  by  itself, 
but  to  take  the  original  settlement,  delete  from 
it  the  clauses  which  the  settlor  has  revoked,  and 
Bubstitnte  for  them  the  clauses  which  he  has  said 
are  to  be  substituted  by  the  several  deeds-poll. 
The  materiality  of  it  is  this,  that,  if  I  read  the 
original  settlement  in  that  way,  I  must  cut  out 
altogether  the  original  clause  9,  and  I  must  snbsti ' 
tnte  for  it  the  danse  9  which  appears  in  the 
second  deed-poll.     I  make  those  remarks  with 
reference   to    the    argument    of    Mr.     Manby, 
which,    I   confess,   struck   me    at   first    as    one 
having   very  considerable    weight.       His   argu- 
ment   was    this :    He   says   aa    to   clause   9  of 
the    second    deed-poll,    the    real    object    of    it 
was  and  all  that  it  really  does  is  only  to  alter  the 
persons  who  are  to  give  consent.     Now,  I  do  not 
think,  treating  this  original  settlement  and  the 
deeds-poll  as  in  my  opiaion  I  am  bound  to  treat 
them,  that  this  is  the  true  view.    I  think  that  the 
true  view  is,  as  I  have  already  Raid,  that  clause  9 
must  be  out  out  altogether.    That  is  what  the 
testator  has  directed  to  be  done.      He  does  not 
say  "  I  propose  to  alter  clause  9  by  inserting 
different  persons    to    give    consent   from  those 
orif^inaUy  mentioned  in  the  clause,"  but  he  says 
"  I  tell  you  I  am  putting  in  a  new  clause,"  which 
he  putj  in  in  inverted  commas  in  the  deed-poll 
and  which  is  obriously  so  intended,  because  there 
are  these  peculiar  words  at  the  end  which  rather 
puzzle  one  until  one  grasps  what  the  settlor  really 
means.     I  mean  these  words,  "  shall  subject  as 
next  herunafter  [meaning  thereby  clause  10  of 
the  principal  indenture]  mentioned."    Therefore 
yon  are  obriously  to  read  this  new  clause  aa  being 
put  into  the  original  settlement,  otherwise  the 
words  "  next  hereinafter  "  have  no  meaning  at  all. 
Now,  if  you  read  it  in  that  way,  I  do  not  think 
that  you  can  possibly  read  it  as  merely  intended 
to  alter  the  persons  who  are  to  give  consent.  And 
if  you  read  it  by  itself  as  inserted — as  the  settlor 
sajrs  it  is  to  be  inserted — in  the  original  settlement 
in  place  ot  the  original  9  th  clause,  then  I  think  that 
it  is  impossible  tooome  to  any  otheroonolusion  than 
that  the  terms  of  it  are  general,  and  that  there  is 
nothing  whatever  in  the  deed  limiting  the  con- 
dition to  a  marriage  before  the  age  of  twenty-six. 
Not  only  that,  but  there  is  the  subsequent  clause 
which  I  have  already  referred  to  in  which  the 
testator  is  careful  to  provide,  and  does  by  way  of 
a  new  clause  not  in  the  original  settlement  oare- 
f  uUy  provide  in  that  clause,  that  the  condition  is 
to   apply  to  every  marriage  contracted  by  his 
daughter.    On  the  whole,  then — I  will  not  say  mth. 
reluctance,  because,  as  I  say,  I  am  bound  by  the' 
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decision  in  JUoyd  t.  BrtaUon  (ubt  $up.),  and  I  am 
boiuid  to  follow  it,  bnt  still  with  a  certain  amount 
of  regret — I  feel  myself  constrained  to  come  to  the 
oonomsion  that  the  interests  both  of  Lady  Tomer 
and  that  of  her  possible  issne  hare  been  forfeited, 
and  that  the  magistrates  at  Bow- street  are  there- 
fore entitied  to  have  the  fund,  parsaant  to  the 
terms  of  the  settlement,  transferred  to  them. 
Accordingly  I  make  a  declaration  as  asked  by  the 
summons.  Apparently  there  is  no  such  charity 
of  which  the  defendantB,  the  police  magistrates  at 
Bow-street,  are  trustees  as  the  '*  Folioe  Belief 
Fund."  All  parties  consenting,  therefore,  the 
matter  must  be  referred  to  chambers  to  settle  the 
aoheme  for  the  administration  of  the  trust  fund. 
The  proceedings  in  chambers  upon  the  scheme 
will,  nowever,  be  postponed  pending  an  appeal 
from  my  decision  by  the  defendant  Ladv  Turner, 
which  lam  informed  is  contemplated,  she  under- 
taking to  appeal  without  delay.  The  costs  of  all 
parties  as  Detween  solicitor  and  dient  up  to  and 
including  the  present  hearing  will  come  out  of  the 
fund. 

From  that  decision  the  defendant  Lady  Turner 
appealed,  asking  by  her  notice  of  appeal  that  the 
order  of  Warrington,  J.,  so  ftir  as  it  declared  that 
tiie  gift  over  of  the  trust  fund  subject  to  the 
settlement  and  deeds-poll  in  favour  of  the  magis- 
trates for  the  time  being  of  the  police-court  at 
Bow-street  for  the  benefit  of  the  Police  Belief 
Fond  established  by  the  settlor  took  effect,  and 
ao  far  as  the  same  ordered  that  a  scheme  for  the 
administration  of  the  trust  fund  should  be  settled, 
might  be  reversed ;  and  that  in  lieu  thereof  it 
might  be  declared  that  the  g^t  over  did 
not  take  effect  on  the  marriage  of  the  appel- 
lant with  Major- General  Sir  Alfred  Edward 
Turner,  and  that  the  same  fund  was  now  held  by 
the  plaintiffs  in  trust  for  the  appellant  for  life, 
-and  after  her  death  on  such  trusts  and  with  and 
enbject  to  such  powers  and  provisions  for  the 
benefit  of  the  issue  or  children  of  the  appellant  as 
were  declared  in  the  settlement,  and  in  case  of 
default  of  such  issue  and  children  to  take  then 
«pon  the  trusts  declared  ot  the  settiement  as 
▼aried  by  the  last  of  the  deeds-poll. 

The  appeal  now  came  on  to  be  heard. 

Sir  Edward  Clarke,  K.O.,  and  Ifanby  for  the 
appellant. — If,  on  the  true  construction  of  the 
original  settlement  and  the  subsequent  deed»- 
poU  in  the  present  case,  the  gift  over  to  the 
magistrates  at  Bow- street  was  intended  to  take 
effect,  then  the  condition  requiring  consent  to  the 
appellant's  marriage  during  the  vrfaole  of  her  life- 
tame  is  contrary  to  public  policy  as  being  in 
restraint  of  marriage,  and  is  void  and  inoperative. 
To  hold  otherwise  would  be  to  carry  the  doctrine 
as  to  partial  restraint  of  marriage  further  than 
it  has  ever  been  carried — or  at  any  rate  delibe- 
rately carried — before.  It  is  distinctly  oontraiy 
iotite  policy  of  the  law  in  respect  to  marriage, 
for  a  condition  in  restraint  of  marriage  is  void 
'Subject  to  certain  qualifications  and  exceptions. 
As  a  general  rule,  any  restrunt  ot  marriage  is 
■against  public  policy: 

GodoIpUn's  Orphan's  Legaoy,  p.  45. 

The  question  in  every  case  is  whether  the  restraint 
is  a  reasonable  one : 

Story's  CoinmentarUi   on  Equity  Jariapmdence, 
as.  270,  280. 


The  leading  case  in  which  tiie  whole  law  on  the 
subject  is  dealt  with  is 

Scott  V.  TyUr,  2  Wh.  &  Tad.  L.  Cas.  Eq.  4th  edit., 
p.  144 !  8  Diok.  712. 

Other  important  cases  are 

Daley  v.  Detbouvarie,  2  Atk.  261  : 

Knapp  V.  Lloyd,  Ambl.  662 ; 

Detbody  v.  BoyviUe,  2  P.  Wms.  547 ; 

AUen  V.  Jaduon,  33  L.  T.  Rep.  713  ;'l  Ch.  Div. 

399,  at  p.  402  ; 
Btaeipole  v.  Beaumont,  3  Ves.  89  ; 
Bellairi  r.  Bellairt,  L.  Bsp.  18  Eq.  510 : 
Duggan  v.  Kelly,  10  Jr.  Eq.  Sep.  295,  473. 

There  is  a  number  of  cases  in  which  the  question 
of  age  has  been  dealt  with.  The  age  of  twenty- 
one  years  was  considered  in 

Garret  v.  Pritty,  2  Vera.  293  ; 

Stratton  v.  Orimee,  2  Yem.  357  ; 

Underwood  v.  Nome,  2  Atk.  183  ; 

Ohauney  v.  Oraydon,  2  Atk.  616  : 

Morley  v.  Reynoldeon,  2  Hare,  570. 

Over  twenty-one  years  of  age  was  considered  in 
CronauMn  v.  Oromtnelin,  3  Vm.  227. 

The  learned  judge  in  the  court  below  considered 
himself  fettered  by  decisions  binding  upon  liim. 
The  judgment  of  his  Lordship  rested  on 
Lloyd  V.  Branton,  3  Mer.  108. 

Sir  William  Grant,  M.B.,  in  that  case  decided  it 
on  the  authority  of  Daehtoood  v.  Lord  Bidkeley 
(10  Yes.  230).  Bnt  the  headnote  to  the  rei>ort 
there  makes  no  reference  to  the  present  point, 
because  it  was  not  argued,  and  the  judgment  did 
not  proceed  upon  it.  That  is  the  one  case  in  tiie 
books  which  is  accepted  as  an  authority  on  a 
point  in  which  that  particular  point  was  never 
argued  at  alL  But  we  submit  that  no  case  ought 
to  be  accepted  as  an  authoritjr  on  a  point  unless 
the  same  has  not  only  been  decided,  but  has  been 
fully  argued.  So  that  in  one  case  (viz.,  Dashuood 
V.  Lord  Bvktkeley,  uhi  tup.)  the  point  was  never 
argued  before  the  court,  and  the  other  (viz.,  lAoyd 
V.  Branton,  vbi  eup.)  was  decided  because  of 
the  former  case.  [Boms,  L.J.  —  LUyyd  v. 
Branton  {ubi  gup.)  is  a  case  which  has  stood 
unchallenged  since  the  year  1817.  There  ou^ht  to 
be  sometmng  analogous  to  a  Statute  of  Limita- 
tions in  regard  to  judgments.  Since  that  case 
and  Douihwood  v.  Lord  BviUteley  {uhi  *v/p.)  many 
wills  and  settlements  have  been  executed  on  the 
authority  of  those  two  oases.  Indeed,  in  Uoyd 
V.  Branton,  Sir  William  Grant,  MB.  said  (at 
p.  116  of  3  Mer.)  that  it  was  too  late  to 
raise  a  doubt  on  the  point.  He  treated  it  as 
far  back  as  that  as  settied  law.]  All  we  can 
say  is  that  those  oases  are  not  cited  in  anv 
text-books  as  authorities  for  the  proposition  which 
Warrington,  J.  has  laid  down  in  the  present  case. 
The  object  of  requiring  a  good  and  effectual  gift 
over  is  to  show  that  the  settlor  did  not  intend 
the  original  «ft  to  be  tn  ierrorem.  The  judg- 
ment in  Be  Nourie ;  JZampion  v.  bourse  (79 
L.  T.  Bep.  376 ;  (1899)  1  Ch.  63)  contains  a  refer- 
ence to  Llovd  V.  Brcmton  {ubi  tup.).  It  was 
quoted  for  the  purpo8e^-4Uid  this  purpose  only — 
of  showing  that  the  object  ot  a  gift  over  was  in 
order  not  to  make  a  declaration  ot  forfeiture 
merely  in  ierrorem.  [Yaitoran  Williams,  L.J. 
— Is  Uiere  any  case  dealing  with  the  rule  under 
which  a  provision  in  a  will  or  settlement  that  a  gift 
is  to  be  forfnted  will  be  oontraverted  under  certain 
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partioalar  oiroamstaaces  P  laitnotantnietrorem 
case  in  all  mBtances  ?]  We  are  not  aware  of  any 
such  case.  In  the  present  case  there  is,  we 
submit,  no  good  and  effectual  gift  over.  The  gift 
to  the  Police  Relief  Fund  is  not  such  a  gift,  there 
being  no  charity  of  that  name  of  which  the 
respondents  the  police  magistrates  at  Bow-street 
are  the  trustees.  Ko  court  of  equity  ought  to 
sanction  a  scheme  under  which  a  charity  not 
named  in  the  instrument  conferring  a  benefit  and 
settling  the  fund  is  made  to  participate.  It  is 
manifest  that  the  intention  of  the  settlor  as 
expressed  in  the  original  settlement  was  to  limit 
the  age  ot  the  appellant  up  to  which  the  condition 
was  to  be  operative  to  twenty-six  years,  and 
that  would  have  been  reasonable.  But  the  subse- 
quent deeds-poll  extended  the  operation  of  the 
conation  to  the  whole  of  the  appellant's  lifetime, 
and  it  is  therefore  unreasonable.  The  well- 
established  rule  is  that  a  restraint  of  mar- 
riage must  not  be  unreasonable.  The  doc- 
trine was  directed  against  improvident  marriages. 
Lastly,  we  say  that  all  the  documents  read 
together  indicate  that  the  settlor  intended  the 
age  of  twenty-six  to  be  the  age  when  his  daughter 
should  come  into  possession  of  her  property, 
and,  though  only  a  life  estate  was  given,  that  life 
estate  was  vested  in  her  by  the  first  deed  at  the 
age  of  twenty-six,  and  no  alteration  was  made  in 
this  respect  by  the  subsequent  deeds-poll.  If 
twenty- six  years  is  the  age  at  which  the  life  estate 
is  to  be  vested,  then  the  case  of  Lloyd  v.  Branion 
(ubi  tup.)  does  not  apply,  for  the  case  is  within 
the  diotnm  of  Sir  William  Grant,  M.B.  (at  p.  116 
of  S  Mer.). 

MuUigan,  K.G.  and  Vaughan  Hawkini  for  the 
respondents  the  trustees  of  the  settlement,  and 
also  as  representing  the  issue  of  any  possible  issue 
of  the  appellant,  supported  the  arguments  ad- 
duced on  her  behalf.    They  referred  to 

Crolte  V.  Turner,  15  M.  &  W.  727  ; 

K.  &  £.  Gomp.  Frea.  Conv.,  8th  edit.,  p.  877 ; 

Elphinitone's  Introd.  Conv.,  Sth  edit.,  p.  452. 

Bowden,  E.G.  (with  him  Martham)  for  the 
respondents  the  magistrates  at  Bow-street. — 
These  respondents,  of  course,  take  no  personal 
interest  in  the  gift  over.  But  we  submit  on  their 
behalf  that  the  judgment  of.  Warrington,  J.  was 
correct  according  to  law.  The  authorities  are 
collected  in  the  notes  to  Scoit  v.  Tyler  (ubi  tup.), 
and  the  law  is  summarised  in  Jarman  on  Wills 
(5th  edit.,  vol.  2,  pp.,  885  et  teq.)  and  Theobald  on 
Wills  (Sth  edit.,  pp.  544,  545),  and  the  decision 
of  Warrington,  J.  is  borne  out  by  those  text- 
books. [Va^uohan  Williajib,  L.J.  referred  to 
Jones  y.  Jonet  (34  L.  T.  Bep.  243 ;  1  Q.  B.  Div. 
279).]  That  was  a  case  of  general  restrunt  of 
marriage.  Conditions  in  partial  restraint  are 
valid.  There  are  three  cases,  not  merely  two, 
because  Daley  v.  Dethouverie  {ubi  tup.)  is  to  the 
same  effect  as  Dcuhwood  v.  Lord  Bulkeley  (ubi 
tup.)  and  Lloyd  v.  Branton  (ubi  rup.),  which  show 
thiat  a  restraint  of  marriage  during  the  whole  of 
life  ia  valid.  [Cozbnb-Habdt,  L.J.— The  case  of 
AtUm  V.  AMton  (2  Yem.  452)  seems  to  be  a  fourth 
authority  that  restraint  up  to  any  time  is  valid.] 
Aa  to  the  cases  asked  for  oy  Yaughan  Williams, 
L.J.  on  the  question  of  the  forfeiture  of  a  gift 
being  controverted,  there  is  one  that  seems 
exactly  to  meet  the  point : 

OUoMT  r.BpurUttg,  2  P.  Wau.  SM. 


B.  J.  Parker,  for  the  respondent  the  Attorney* 
Greneral,  took  no  part  in  the  argument. 

Sir  Edward  Clarke,  K.O.,  in  reply,  referred  to 
R«yniah  r.  Martin,  3  Atk.  330; 
Dav.  Preo.  Ck>iiv.,  vol.  4,  p.  304. 

Yavohav  Wiluaks,  L.J. — This  is  not  a 
branch  of  the  law  with  which  it  is  very  satis- 
factory to  deal.  I  oannot  myself  say  that  I 
think  that  the  mode  in  which  this  branch  of  the 
law  has  been  laid  down  is  very  easy  to  weld  into 
one  consistent  whole.  One  is  told  that  the  law 
has  been  partially  imported  into  our  system  of  law 
from  the  Boman  law,  and  then  one  is  told  that 
that  was  done  through  the  Ecclesiastical  Courts. 
Then  one  is  told  that  the  Court  of  Chanoery  did 
not  entirely  adopt  the  view  of  the  law  adopted 
by  the  Ecclesiastical  Courts,  just  as  the  Eccle- 
siastical Courts  did  not  adopt  in  its  entirety 
the  Boman  law.  Eventually,  as  a  matter  of 
history,  one  finds  oneself  face  to  face  with  this 
state  of  the  law — that  the  Court  of  Chancery  had 
to  administer  rules  of  law  which  they  did  not 
think  very  fair  and  very  just,  and  tHat  they  were 
oonatantly  straining  the  rules  which  they  declared 
bound  them,  in  order  to  get  out  of  them.  Under 
those  circumstances  we  come  down  to  modem 
times.  But  by  the  time  that  Lord  Eldon  was 
Lord  Chancellor  the  rules  ot  law  which  had  to 
be  applied  in  case  a  question  was  raised  aa  to 
whether  a  particular  disposition — I  think  it  is- 
right  to  say  whether  in  a  will  or  in  a  deed  inter 
vivos — was  one  which  would  be  enforced  by  the 
law  aa  not  being  inconsistent  with  the  interests 
ot  the  public,  or  the  policy  o(  the  law,  or  the 
rules  that  had  been  laid  down  with  regard  te  the 
policy  of  the  law  had  come  to  be  tolerably  well 
ascertained.  I  think,  under  those  circumstances, 
that,  if  one  finds  decisions  as  of  that  date  which 
were  based  upon  the  law  having  been  settled  up 
to  that  time,  one  ought  not  to  depart  from  those 
decisions  uiiless  there  is  reason  to  suppose  either 
that  those  decisions  have  been  questioned  in 
subsequent  cases,  or  that  those  decisions  have 
not  been  accepted  by  conveyancers,  and  by  the 
profession  generally,  as  being  sound  decisions 
which  could  be  safely  acted  upon.  I  repeat  that, 
speaking  for  myself,  I  cannot  r^ard  the  present 
state  of  the  law  as  very  satisfactory.  I  do  not 
suppose  that  anyone  would  say  that  it  is  desir- 
able in  the  intereste  of  the  community  that  gifto 
should  be  allowed  to  be  valid  which  are  gifts 
that  distinctly  encourage  celibacy  and  discourage 
marriage.  On  the  other  hand,  I  do  not  suppose 
that  anyone  would  sa^  that  every  partial  restraint 
of  marriage  is  an  ingary  to  society  and  ought  to 
be  treated  as  null  and  void.  Possibly  there  may 
be  some  middle  line  to  be  drawn;  and  one 
might  say  that  in  each  case  one  has  to  consider 
whetiier  the  particular  oondition  acting  in  partial 
restraint  of  marriage  is  a  reasonable  condition, 
looking  at  matters  from  the  point  of  view  of  the 
community.  But  one  is  not  really,  in  my 
opinion,  in  a  position  to  deal  with  such  matters 
according  to  one's  view  of  what  might  or  mi^ht 
not  be  desirable  for  the  community.  I  thmk 
that  we  are  bound  in  the  present  case  to  follow 
the  decisiona  of  Lord  Eldon  and  Sir  William 
Grant,  M.B.  in  the  two  cases  of  Dathwood  v. 
Lord  Bulkeley  (10  Yes.  230)  and  Lloyd  v.  Branian 
(3  Mer.  108)  which  have  been  cited  to  ua.  If  I 
had  to  oonaider  tiie  question  ot  whether  it  is  to 
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tiie  intereate  <rf  the  oommtuity  to  allow  that  a 
restraint  upon  the  freedom  of  marriage  should 
be  continued  on  a  woman  during  the  whole  of 
her  life  unless  such  marriage  were  with  the 
consent  of  a  named  person,  I  might  perhaps 
«ome  to  the  conclusion  that  that  was  not 
to  the*  interest  of  the  pablio.  Bat,  as  I 
have  said,  I  do  not  think  that  I  am  entitled 
to  consider  anj  such  question;  and  the 
only  matter,  therefore,  that  I  have  to  consider 
here  is  the  question  whether  these  cases  which 
have  been  cited  lay  down  the  law  in  such  a  way  as 
that  the  conditions  in  the  present  successive  settle- 
ments— the  effect  of  which  has  been  stated  before 
us — are  conditions  which  are  valid  according  to 
law  and  can  be  enforced.  I  have  come  to  the  con- 
<!lusion  that  those  two  decisions  do  show  that  the 
conditions  to  which  I  have  referred  are  valid  and 
can  be  enforced;  and  that,  therefore,  we  are 
bonnd  to  give  our  decision  accordingly.  Now, 
with  regard  to  those  two  decisions.  I  will  deal 
first  with  the  case  of  Lloyd  v.  Branton  {ubi  sup.). 
In  Lloyd  t.  Branton  (ubi  lup.)  there  can  be  no 
donbt  bat  that  in  the  result  it  was  held  that 
there  being  a  condition  nnder  which  a  marriage 
withont  consent  was  to  operate  as  a  forfeiture — 
there  being  a  gift  over  in  the  event  of  forfeiture — 
although  the  consent  was  a  consent  which  would 
have  to  be  obtained  after  the  beneficiary — the 
lady — had  attiuned  the  age  of  twenty- one,  that 
condition  was  a  valid  condition  and  that  the 
forfeiture  must  take  effect.  Having  shortly 
stated  that  that  is  the  result  in  Lloyd  v.  Branton 
(-ubi  Bup.),  let  us  look  and  see  what  the  real 
ground  is  npon  which  we  are  asked  to  reverse  the 
-decision  of  Warrington,  J.  in  the  present  case. 
It  seems  to  me  that  the  outcome  of  it  all  is  this : 
It  is  said  that  if  in  the  present  case  we  constrae  the 
successive  settlements  so  that  the  consent  required 
by  those  settlements  of  the  widow  and  the  two 
brothers,  or  the  two  survivors  or  the  one  survivor, 
is  necessary  during  the  whole  life  of  the  lady.  Miss 
Juliette  Whiting,  now  Lady  Turner,  sach  a  con- 
dition is  an  unreasonable  condition,  and  that  in 
such  a  case,  although  the  restraint  on  marriage  is 
partial  and  not  general  and  although  there  is  a 
gift  over,  yet  this  court  ought  to  say  that  that 
provision  for  forfeiture  is  inconsistent  with  the 
freedom  of  marriage  and  ought  to  be  treated  by 
the  court  as  null  and  void.  It  seems  to  me  that 
that  contention  is  rendered  impossible  by  the 
decision  of  Sir  William  Grant,  M.B.  in  Lloyd  t. 
Branton  (ubi  sup.)  and  of  Lord  Eldon  in  Dashwood 
▼.  Lord  Bulkeley  (ubi  sup.).  I  am  not  g^iing  to 
say  anything  at  any  length  as  toother  points  that 
have  been  presented  to  us — one  point  being  that 
we  ought  not  to  constrae  the  settlements  in  the 
present  case  as  settlements  under  which  it  was 
intended  by  the  settlor  that  the  condition  of 
obtaining  the  consent  to  the  marriage  was  a  con- 
dition which  would  extend  beyond  the  age  of 
twenty-six  of  this  lady.  We  heard  the  arguments 
npon  that  point,  and  I  think  that  we  have  all 
oome  clearly  to  the  conclusion  that  we  cannot  put 
such  a  construction  upon  these  settlements.  It 
may  be  quite  true — and  I  think  it  is  true — that  in 
several  of  the  cases  cited  before  us  there  was  a 
great  straining  of  the  words  of  the  instrument  in 
question  in  order  to  avoid  a  forfeiture.  But  we 
have  come  to  the  conclaaion  that  there  is  no 
ground  upon  any  of  the  words  contained  in  these 
successive  settlements  which  would  justify  us  in 


saying  that  the  settlements  mean  that  the  neoee* 
sity  for  consent  should  come  to  an  end  as  soon  as 
the  lady  arrived  at  the  age  of  twenty-six.  Then 
it  was  said  that  in  the  present  case  there  is  no 
valid  gift  over.  If  there  was  no  valid  gift  over,  I 
should  quite  agree  that  there  would  be  great 
difficulty  in  supporting  this  condition  and  the 
forfeiture  which  is  based  upon  the  breach  of  the 
condition.  But  to  my  mind  it  is  perfectly 
clear  here  that  there  is  a  gift  over.  And,  as 
was  pointed  oat  in  the  course  of  the  ailment, 
it  is  a  gift  over  which  is  to  take  effect  not 
only  in  the  case  of  the  breach  of  the  condition 
with  respect  to  marriage  with  consent,  but  also 
in  the  event  of  the  death  of  the  settlor's  daughter. 
Lady  Tamer.  Under  those  circumstances  it 
seems  to  me  perfectly  plain  that  it  is  impossible 
to  say  that  there  is  no  valid  gift  over.  That  leads 
us  to  the  result  that  there  is  in  this  case  a  con- 
dition necessitating  the  consent  of  the  widow  and 
the  two  brothers  which  continues  during  the  whole 
life  of  Lady  Turner,  provided  that  the  persons 
having  to  give  the  consent  (any  of  them)  survive 
her ;  and,  secondly,  there  is  also  a  plain  gift  over. 
That  being  so,  the  question  arises  whether  the 
law  has  been  definitely  settled  by  the  cases  of 
Lloyd  V.  Branton  (ubi  sup.)  and  Dashujood  v.  Lord 
Bwkeley  (vhi  sup.)  so  that  we  are  bound  by  those 
decisions.  I  think  that  the  law  has  been  d^nitely 
settled.  With  regard  to  Lloyd  v.  Branton  (ubi 
sup.),  it  was  not  for  one  moment  suggested  by  Sir 
Edward  Clarke  in  the  present  case  that  the  facts 
were  not  such  as  that  the  decision  really  by 
implication  involved  a  decision  of  this  poiat 
directly  against  him.  Neither  was  it  said  that 
the  qaestion  was  not  raised  at  all  in  argument. 
But  what  was  said,  and  what  was  accurately  said, 
was  that  when  one  comes  to  the  decision  of  the 
Master  of  the  Bolls,  he  does  not  in  terms  deal  with 
this  question.  Let  us  see  how  that  matter  really 
stands.  The  question  had  been  raised,  and  the 
Master  of  the  Bolls-  was  obviously  extremely 
anxious,  it  he  could,  to  support  the  settlement  so 
as  to  prevent  the  fMffeiture  taking  effect.  If  one 
looks  at  p.  116  of  3  Mer.,  it  appears  that  what 
Master  of  the  Bolls  said  -was  this :  "  It  is  now  too 
late  to  raise  a  doubt  on  the  legality  of  the  condi- 
tion on  which  Mrs.  Barnard's  right  to  the  bequests 
^  ven  her  by  the  wUl  is  made  to  cease."  Now,  the 
condition  to  which  the  Master  of  the  Bolls  was 
referring  was  a  condition  of  obtaining  consent  and 
a  condition  which  was  not  limited  to  the  lady's 
infauOT  ot  limited  to  any  specific  time  at  all. 
Then  he  went  on  to  say :  "  In  the  modem  case  of 
Dashwood  ▼.  Lord  Bulkeley  (ubt  sttp.)  the  validity 
of  sach  a  condition  does  not  seem  to  have  been 
considered  as  at  all  open  to  controversy,  although 
it  was  not  confined  to  marriage  under  twenty- 
one."  Those  latter  words  show  how  completely 
this  question  of  whether  it  was  essential  to  the 
validity  of  the  condition  that  it  should  be  confined 
to  marriage  under  twenty-one  years  of  age  was 
before  the  Master  of  the  Bolls.  Now,  the  only 
objection  that  Sir  Edward  Clarke  is  able  to  take  to 
that  decision  of  Lloyd  v.  Branton  (ubi  sup. )  is  that 
it  is  not  justified  by  the  decision  of  Dashwood  y. 
Lord  B^UkBley  (ubi  sup.).  I  think  that  I  am  not 
going  too  far  in  saying  that  Sir  Edward  Clarke 
in  terms  admitted  that  the  case  of  Lloyd  v. 
Branton  (ubi  tup.)  was  a  case  which  was  conclu. 
sive  against  him  unless  we  accepted  his  view  as 
to  the  construction  of  the  words  of  the  succeseive 
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Bettlements ;  and  that  the  only  way  in  which,  in 
that  case,  he  could  get  rid  of  the  deoieiou  of 
Lloyd  V.  Branton  {ubi  (up.)  aa  a  oonolnsire 
authority  a^inst  Mm  was  by  asaerting  that  the 
decision  of  Lloyd  t.  Branton  (uibi  tup.)  was  based 
upon  the  judgment  in  Daihwood  r.  Lord  Btdkeley 
(ttU  •up.) ;  and  that  Dashwood  ▼.  Lord  Bulkeley 
{uhi  tup.)  did  not  reaUy  determine  the  point  which 
Sir  William  Grant,  M.R.  assumed  that  it  did. 
I  now  propose  to  say  a  few  words  as  to  what  was 
■decided  in  Da*hu)ood  t.  Lord  Bulkeley  (ubi  tup.). 
When  one  looks  to  see  what  the  decision  in  tnat 
case  was,  one  finds  that  in  the  first  instance  the 
decision  is  by  a  decree  of  Lord  Rosslyn,  which 
is  set  out  on  p.  236  of  10  Yes.  thus:  "By  the 
decree,  pronounced  by  Lord  Bosslyn,  on  the 
25th  April  1796,  it  was  declared  that  the  plaintifE, 
Elizabeth  Dashwood,  was  entitled  to  the  sum  of 
4001.  a  year  under  the  will."  That  is  to  say,  that 
she  was  entitled  to  that  sum  which  only  was  to 
come  to  her  in  the  erent  of  the  happening  of  the 
condition  subsequent  Then  the  report  says : 
"  After  the  death  of  Mr.  Dashwood  a  petition  of 
rehearing  was  presented  by  his  widow,  insisting 
that  she  did  not  by  her  marriage  under  the 
circumstances  forfeit  any  of  the  bequests 
under  the  will.''  Then  there  is  the  argument 
of  the  case,  and  in  the  argument  of  the 
case  it  is  quite  true  that  the  point  upon  the 
Talidity  of  the  condition  was  not  the  only  point 
that  was  made.  There  was  also  an  argument  as 
to  whether  there  had  been  any  breach  of  the  con- 
dition. When  the  Lord  Chancellor  comes  to 
give  his  judgment  it  is  quite  true,  as  pointed 
out  by  Sir  Edward  Clarke,  that  he  does  not  in 
the  actual  judgment  deal  with  this  point  of 
whether  a  condition  requiring  consent  to  mar- 
riage for  the  whole  of  life  was  a  valid  condi- 
tion or  not ;  but  at  the  same  time  it  is  perfectly 
plain  from  the  report  of  the  argument  that  the 
point  was  raised  before  him,  and  raised  in  the 
most  specific  way  possible.  And  when  the  Lord 
Chancellor  comes  to  the  end  of  his  judgment 
he  says  this — these  are  the  concluding  words  of 
his  judgment,  beginning  at  the  foot  of  p.  245  of 
10  ves :  "  Upon  the  whole,  I  cannot  reverse  this 
decree  without  some  principle  that  will  stand  the 
test  of  general  application;  and,  though  I  seriously 
wish  I  could,  I  dare  not  say  I  have  found  such 
a  principle."  It  is  impossible  to  read  that  report 
without  seeing  that  the  very  question  whether 
a  provision  requiring  consent  not  only  up  to  the 
age  of  twentr-one,  but  during  the  whole  of  the 
lue  of  the  lady,  was  a  valid  condition  which  could 
be  enforced  in  law  was  present  to  Lord  Eldon. 
That  matter  having  been  brought  prominently 
before  him  by  the  facts,  and  by  the  argument, 
then  when  we  find  the  Lord  Chancellor  anxions 
if  he  can  to  avoid  the  forfeiture — and  winding 
up  his  Judgment  with  these  words:  "Upon  the 
whole,  r  cannot  reverse  this  decree  without  some 
principle  that  will  stand  the  test  of  genera  i  appli- 
cation ,-  and,  though  I  seriously  wish  I  coula,  I 
dare  not  say  I  have  found  such  a  principle  "— 
can  one  avoid  the  conclusion  that  Lord  £ildon 
meant  deliberately  to  hold  that  he  could  not 
accept  the  principle  that  a  forfeiture  upon  mar- 
riage without  consent  was  void  unless  the  neces- 
sity for  that  consent  was  limited  to  infancy — 
limited  to  the  man  or  the  woman,  as  the  case  might 
be,  attaining  the  age  of  twenty-one.  Under  those 
circumstances  I  have  no  hesitation  in  saying 


that  those  two  oases  are  directly  in  point  and 
bind  us.  The  Lord  Chancellor  and  Sir  William 
Grant,  M.B.,  as  I  have  already  said,  both  treat 
the  point,  not  as  a  new  point,  bat  as  one  that  had 
been  settJed  before.  And  we  have  also  had  our  at- 
tention (Hdled  to  a  decision  of  Lord  Hardwicke  in 
Daley  v.  Deihouverie  (2  Atk.  261),  which  was  said 
by  Mr.  Bowden  to  have  been  the  very  case  that 
was  referred  to  b^  Lord  Eldon  in  Daihwood  v. 
Lord  Bulkeley  {ub%  tup.)  when  he  dealt  with  the 
law  as  settled  on  this  point.  I  daresay  Mr. 
Bowden  was  quite  right;  but  there  was  no 
necessity  for  referring  to  that  particular  case  as 
being  the  only  case  in  which  that  decision  had 
been  arrived  at,  for  the  same  decision  was  arrived 
at  in  Atton  v.  Alton  (2  Yem.  452)  by  the  Lord 
Keeper.  That  was  in  1703.  We  are  told  that 
the  Lord  Keeper  of  that  date  was  Sir  Nathan 
Wright;  but  tne  third  conclusion  of  the  Lord 
Keeper  was  this :  "  Thirdly,  that  in  case  of 
marriage  without  consent,  although  but  a  con- 
dition subsequent,  the  court  cannot  relieve  against 
the  forfeiture  by  reason  of  the  devise  over, 
although  it  be  a  hard  condition,  no  time  being 
limited,  but  goes  to  a  marriage  at  any  time,  even 
after  the  age  ot  twenty-one."  Under  those  circum- 
stances it  seems  to  me  that  it  is  not  easy  for  us 
to  quarrel  with  the  historical  accuracy  of  this 
view  of  Sir  William  Grant,  M.B.  and  Lord  Eldon' 
that  in  ttiose  days  it  was  too  late  to  say  that  the 
extension  of  the  necessity  of  the  consent  to  a 
period  after  infancy  had  come  to  an  end  does  not 
render  the  condition  as  to  the  forfeiture  of  the 

froperty  in  question  a  void  condition.  Of  course, 
am  speaking  of  a  case  where  there  is  a  gift  over. 
I  do  not  think,  therefore,  that  one  has  really  any- 
thing more  to  decide  in  this  case  than  that, 
according  to  the  proper  construction  of  these 
successive  settlements,  there  is  a  condition  which 
does  not  extend  only  to  the  time  when  Miss 
Whiting  attained  the  age  of  twenty-six,  but 
extends  to  all  her  life  during  the  continuance  of 
the  life  of  the  persons  named,  and  that  there  is 
in  this  case  a  valid  gift  over.  Having  those 
conditions  present  here,  I  repeat  that  it  seems  to 
me  that  we  are  bound  by  the  two  decisions  of 
Lloyd  v.  Branton  (uhi  tup.)  and  Dathwood  v. 
Iiord  Bulkeley  (ubi  tup),  although  I  should  have 
been  very  glad  if  it  had  been  otherwise.  The  costs 
as  between  solicitor  and  client  will,  under  the 
special  circumstances  of  the  case,  come  out  of  th& 
estate. 

BoHEB,  L.J. — I  am  of  the  same  opinion.  First, 
on  the  question  of  construction  of  the  deed  of 
settlement  varied  by  the  deeds-poU,  I  can  only 
say  that  I  agree  with  the  view  taken  by  the 
learned  jndM  in  the  court  below.  I  cannot  see 
my  way  to  limit  the  clause  in  question,  as  altered 
by  the  deed-poll  of  the  22nd  May  1891,  so  as  to 
confine  the  fpib  over  to  a  marriage  under  the  age 
of  twenty-six  years.  Moreover,  in  this  case,  to 
my  mind,  there  is  a  clear  gift  over,  and  no  ground, 
in  my  opinion,  therefore,  for  the  argument  that 
the  gift  over  could  be  said  to  have  been  imposed 
merely  in  terrorem.  That  being  so,  the  only 
remaining  question  is  whether  the  gift  over  on 
the  marriage  of  this  lady  without  the  consent  of 
her  mother  and  the  two  brothers,  or  of  the  sur- 
vivors or  survivor  of  them,  can  be  held  void  as 
being  in  restraint  of  marriage.  Now,  it  is  to  be 
noticed  that  it  is  not  in  general  restraint  of 
marriage — it  is  in  partial  restraint  only ;  and  there 
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are  many  oases  where  conditions  anbaeqaent 
which  impose  partial  restraints  of  marriage  have 
been  held  good.  With  reference  to  the  form 
of  condition  which  we  have  here — the  limited 
restraint  of  marriage  providing  for  a  gift  over 
when  the  marriage  is  not  with  such  consent  as 
we  find  in  the  instrament  now  before  ns — as 
pointed  out  by  my  Lord,  there  are  two  clear  cases 
decided  by  Lord  Eldon  and  Sir  William  Grant, 
M.B.  which  show  that  such  a  condition  is  not 
void.  My  Lord  has  so  fnlly  dealt  with  those  cases 
that  I  need  not  again  refer  to  theni.  It  is  notice- 
able, as  pointed  out  by  him,  that  in  the  case  of 
Dathwood  t.  Lord  Bulkeley  {ubi  tup.)  Lord  Eldon 
was  anxious,  if  possible,  to  find  any  principle  on 
which  he  could  hold  that  the  gift  over  did  not 
take  effect ;  and  there  is  not  only  the  passage 
which  was  read  in  the  report  at  the  end  of  the 
judgment,  but  there  is  the  passage  with  which 
the  Lord  Chancellor  commenced  liia  judgment, 
at  p.  241  of  10  Yes.,  where  he  says :  "I  have  looked 
through  all  the  cases  upon  this  subject,  with 
a  very  anxious  wish  to  find  a  principle  for 
reversing  this  decree,  which  I  dare  trust  as  a 
principle  to  govern  future  cases ;  and,  though  a 
review  of  the  authorities  has  brought  back  to  my 
mind  many  oonsiderationa  that  formerly  affected 
it  in  this  case,  I  dare  not  say  this  case  will  do 
within  any  such  principle  as  the  court  has  acted 
npon."  It  is  impossible  to  suppose  that  Lord 
Eldon  in  the  course  of  his  consideration  of  the 
cases  had  not  to  consider  the  more  general  ques- 
tion as  to  whether  such  a  condition  as  he  had 
before  him  was  void.  He  obviously  did  not 
speoifioally  deal  with  it  in  his  judgment  because 
h»  thought  that  at  that  time  of  day  such  a  con- 
tention could  not  be  satisfactorily  raised.  And 
it  is  equally  clear  that,  when  you  have  to  deal 
with  Sir  William  Grant's  judgment  on  the  same 
kind  of  point  which  he  had  before  him,  he  regarded 
it  as  too  late  in  the  day  to  raise  such  a  question. 
That  being  so,  how  much  more  is  it  impossible 
for  this  court,  after  the  lapse  of  nearly  a  century, 
to  take  upon  itself  to  reverse  in  principle  those 
two  decisions,  not  to  speak  of  the  earlier  decision 
of  Agton  V.  Aston  (ubi  lup.)  which  my  Lord  has 
also  referred  to.  And  the  difficulty  is  increased 
by  this,  that,  thongh  the  counsel  before  us  have 
exercised  obviously  great  care  in  searching  for 
authorities,  there  is  not  a  single  reported  case  to 
be  found  in  the  books,  apparently,  which  militates 
against  the  principle  of  the  two  decisions  of  Lord 
Eldon  and  Sir  William  Grant,  M.B. — not  a  single 
recorded  case  which  would  justify  the  contention 
for  the  appellant.  I  cannot  help  thinking, 
further,  that  after  this  long  lapse  of  time  those 
decisions  must  have  been  acted  upon  in  many  a 
settlement  or  will;  and  I  think  that  it  would  be 
lamentable  if,  when  judgments  like  those  two 
judgments  have  been  acqiiesced  in  for  so  long 
and  acted  upon,  the  dealings  on  the  footing  of 
their  being  good  law  should  now  be  upret  by  us. 
It  appears  to  me,  under  these  cironinatemoes, 
that  it  is  impossible*  for  us  sitting  here  to 
accede  to  the  views  of  the  appellant's  counsel. 
That  being  so,  I  think  that  the  appeal  must  ba 
dismissed. 

Cozbns-Ha.kdt,  L.J. — I  agree.  I  do  not  wish 
to  add  a  word  on  the  question  of  the  construction 
of  these  deeds,  which.  I  must  say,  seems  to  me 
reasonably  plain.  With  reference  to  the  gift 
over,  I  think  that  it  is  also  reasonably  clear  vuA 


there  is  a  perfectly  good  gift  over.  Lst  me  snp- 
pose  that  the  settlor's  daughter,  now  Lady 
Turner,  had  died  a  spinster,  or  had  died  after 
marrying  with  consent  without  issue,  would 
that  in  that  event  have  been  in  these  words  a 
good  gift  over,  or  would  the  legacy  have  fallen 
into  the  residue  P  It  seems  to  me  perfectly  plaia 
that  there  was  a  good  gift  over  for  a  charitable 
purpose;  and  that  is  the  very  same  gift  over 
which,  assuming  the  condition  to  be  good,  is  ope- 
rative in  the  present  case.  The  real  point  of 
snbstance  which  has  been  argued  before  us  is  as 
to  the  validity  of  this  condition.  Now,  in  my 
view,  it  is  a  point  which  has  bean  settled  20!) 
years.  In  1703,  in  Alton  v.  Alton  (ubi  sup.),  Sir 
Nathan  Wright,  in  the  passage  which  my  Lord  has 
read,  treated  it  as  clear  that  a  condition  in  partial 
restraint  of  marriage  without  consent — although 
the  marriage  might  be  either  before  or  after 
twenty-one  years  of  age — was  a  good  condition. 
In  1738,  in  Daley  v.  Dethouverie  {uhi  tup.).  Lord 
Hardwioke  assumed  that  proposition,  because  he 
went  into  a  very  elaborate  discussion  as  to  whether 
a  condition  requiring  consent  to  marriage  not 
limited  to  twenty-one  years  of  age  had  b^n  got 
rid  of  on  the  ground  that  the  evidence  proved 
that  as  a  fact  the  consent  had  been  given ;  all  of 
which  would  have  been  entirely  needless  except 
that  he  adopted  the  view  expressed  by  Sir  Nathan 
Wright  in  1703.  Again,  in  1768,  Lord  Camden, 
in  Knapp  v.  Lloyd  (Ambl.  662),  does  not  seem  to 
have  felt  a  doubt  that  a  condition  not  limited, 
to  minority,  but  extending  over  the  daughter's 
whole  life,  might  be  good,  although  he  said  it 
was  not  a  probable  condition  to  be  found  in  the- 
will ;  and,  on  the  oonsbruotion  of  the  will  before 
him,  he  held  that  that  was  not  the  true  effect  of 
the  will.  Then  we  come  to  1788,  when  the  great 
case  of  Scott  v.  Tyler  (2  Wh.  &  Tud.  L.  Cas.  Eq., 
4th  edit,  p.  141;  2  Dick.  712)  was  decided.  As  £ 
read  Lord  Thnrlow's  judgment  there,  he  treats  this 
proposition  again  as  settled.  He  says :  "  There- 
fore an  injunction  to  ask  the  consent,  as  I  have 
said  before,  is  a  lawful  condition  as  not  restraining 
marriage  generally."  No  trace  is  to  be  found  ther» 
of  any  limitation  on  marriage  under  the  age  of 
twen^-one.  Perhaps  I  may  remark  in  passing- 
that  Lord  Eldon,  then  Mr.  Scott,  was  one  of  th» 
counsel  who  argued  Scott  v.  Tyler  {ubi  tup.). 
Then  we  come  in  1804 — just  a  hundred  years 
ago— to  Daihwood  v.  Lord  Bulkeley  (ubi  lup.),  &■ 
case  which  was  argued  by  Sir  Samuel  Bomilly 
and  decided  by  Lord  Eldon ;  and  neither  counsel 
arguing  the  case  at  the  bar,  nor  the  Lord  Chan- 
cellor in  dealing  with  it — although  he  was  most 
anxious  to  help  the  lady — treated  it  as  an  open 
question.  Then  we  come  to  1817,  when  Lumd- 
V.  Branton  {ubi  lup.)  was  decided.  There  Sir 
William  Grant,  M.B.  in  terms  said  that  it  was  too- 
late  to  argue  the  proposition  which  is  now  con- 
tended for  in  the  present  case.  Under  those 
circumstances  I  think  that  it  is  impossible  for  us- 
to  differ  from  the  decision  of  Warrington,  J> 
unless  we  are  prepared — which  I  certainly  am. 
not  —  to  overrule  this  long  series  of  decisions 
extending  over  two  centuries.  I  would  only  add 
this,  that,  although  our  attention  has  not  been, 
called  to  any  case  in  which  the  rule  has  been 
applied  to  a  deed  as  distinct  from  a  will,  yet  I 
can  see  no  ground  for  drawing  any  distinction, 
between  the  two  instruments. 

Appecil  dismiued. 
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Sdiciton :  tor  the  appellant,  Boxall  and  Bo»aU ; 
for  the  reepondents,  lYere,  CholmeUy,  and  Co,} 
SoUoUor  to  the  Trearury. 


Nov.  18, 19,  and  22, 1904. 

(Before  Collins,  M.B.,  STiBLiira  and 

Maihkw,  L.JJ.) 

Earl  «.  Lubbock,  (a) 

APPBAX  FKOM  THB  KINO'S   BBNGH  DIVIBION. 

Negligence — Breach  of  duty — Contract  to  repair 
vant  for  oumer — Negligence  in  repair — Injury 
to  carman  of  van  owner — Liability  of  repairer. 

The  defendant  contracted  to  leeep  the  vane  of 
B.  aiid  Co.  in  good  and  ivbstantial  repair  for  a 
period  of  three  years.  One  of  B.  and  Co.'t  vane 
wo*  tubmitted  to  the  defendant  for  repair,  and 
ehortly  aflerwarde  a  wheel  of  that  van  came  ojf 
vjhile  the  plaintiff,  a  carman  in  the  employ  of 
.  B.  and  Co.,  viae  driving  it,  and  the  plaintiff  tea* 
thereby  injured. 

Theplaintiff  alleged  that  the  wheel  of  the  van  cam* 
off  owing  to  the  negligent  manner  in  which  it  had 
been  repaired  by  the  defendant'*  tervant. 

Held  (affirming  the  judgment  of  the  King'*  Bench 
JHviiion),  that  there  waa  no  breach  of  any  duty 
owing  by  the  defendant  to  the  plaintiff;  and 
that  the  plaintiff  had  no  cause  of  action  again*t 
the  defendant. 

Winterbottom  v.  Wright  (10  M.  &  W.  109) 
approved  and  followed. 

Apfbal  of  the  plaintiff  from  the  jadgment  of 
the  Divisional  Ooart  (Lord  Alrerstoae,  G.J., 
WilLa  and  Kennedy,  JJ.)  affirming  the  jadgment 
of  the  Ooonty  Court  jndge. 

.  The  plaintifi  bronght  this  notion  in  the  County 
Ooort  to  recover  damages  for  personal  injoiies 
sustained  by  him  owing  to  the  alleged  negligenoe 
of  the  defendant's  servant. 

'  The  plaintiff  was  a  carman  in  the  employment 
of  Beaufoy  and  Go.  The  defendant  was  a  master 
wheelwright. 

The  defendant  had  entered  into  a  contract  with 
Beaufoy  and  Co.  to  keep  their  vans  in  good  and 
substantial  repair  for  a  period  of  three  years. 

One  of  the  vans  of  Beaufoy  and  Co.  had  been 
eubmitted  to  the  defendant  for  repair,  and  had 
bem  returned  to  Beaufoy  and  Co.  While  the 
plaintiff  was  driving  this  van  very  shortly  after- 
wards, the  wheel  came  off  and  the  plaintiff  was 
injured. 

The  plaintiff  alleged  that  the  wheel  of  the  van 
came  off  owin^  to  the  negligenoe  of  the  defen- 
dant's servant  in  executing  the  repairs. 

'  At  the  trial  of  the  action  with  a  jury,  the 
Oounty  Court  judge,  after  hearing  the  evidence 
adduced  on  behalf  of  the  plaintiff  to  show  that 
there  had  been  negligence  in  the  repair,  and  that 
the  wheel  of  the  van  came  off  in  consequence, 
held  that  the  plaintiff  had  no  cause  of  action 
against  the  defendant,  and  directed  a  nonsuit. 

The  plaintiff  appealed,  and  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  Wills  and  Kennedy,  JJ.) 
^     dismissed  his  appeal  (91  L.T.  Bep.  73). 

The  plaintiff  appealed,  with  leave. 

J.  PoweU,  K.U.  and  W.  M.  Thompson  for  the 
appellant. — The  decision  of  the   County   Court 

(a)  BepoUod  by  J.  H.  VTlLLUSis,  Esq.,  BuTiit«r-»t-L»w. 


judge,  and  of  the  Divisional  Court,  was  wrong.  It 
moat  be  aasumed  that  the  servant  of  the  defen- 
dant waa  n^ligent  in  the  repair  of  the  van, 
which  was  work  done  in  the  ordinary  course  of  his 
employment.  The  liability  of  the  defendant  is 
qmte  independent  of  contract.  It  arises  from  the 
doing  of  a  negligent  act  by  his  servant.  Injury 
was  caused  to  the  plaintiff  by  that  negligent  act, 
and  the  defendant  is  liable.  The  defendant  owed 
a  duty  to  the  particular  man,  or  to  the  class  of 
servants  who  were  likely  to  drive  the  van  which 
he  had  conti-aoted  to  repair ;  his  duty  was  to  use 
reasonable  care  and  skill,  so  that  no  injury  should 
be  caused  by  his  act : 

Hayn  v.  CuUt/ord,  40  L.  T.  Bep.  536 ;  4  C.  P.  Dir. 
182, 185. 
The  defendant  had  undertaken  to  repair  the  van 
so  that  it  should  be  fit  for  use.  By  nis  negligent 
act  it  was  put  into  a  dangerous  condition,  and  the 
person  for  whose  use  it  was  intended  wan  thereby 
injured.    For  that  the  defendant  is  liable : 

Heaven  v.  Pender,  49  L.  T.  Bep.  357 ;  11  Q.  B.  Dir. 

503. 

In  Winterbottom  v.  WrigM  (10  M.  &  W.  109)  the 

case  was  based  upon  contract,  and  the  negligenoe 

alleged  waa    mere    nonfeasance.      That   distin- 

fuishes  that  case  from  the  present  case.  In 
choles  V.  Broole  (63  L.  T.  Bep.  837  ;  64  L.  T.  Bep. 
674)  the  inJDry  complained  of  was  merely 
pecuniary,  and  not  physical,  as  in  the  present 
case.  Wherever  a  negligent  act  may  cause 
danger  of  physical  injury,  there  is  a  duty  to  take 
care,  and  a  liability  to  anyone  who  is  injured  by 
breach  of  that  duty  : 

Te**\imond'*  case,  1  Lewin's  C.  C.  169. 

The  position  of  the  defendant  is  the  same  as  that 
of  a  person  who  supplies  a  dangerous  thing 
without  warning  the  person  who  is  going  to  use 
it  that  it  is  dangerous.  In  such  a  case  there  is 
always  a  liability  to  the  person  who  uses  the  dan- 
gerous thing  and  is  thereby  injured : 

Oeorge  v.  Sleivington,  21   L.  T.  Bep.  495 ;  Ii.  Bep. 

5  Ex.  1 ; 
Longmeid  v.  Hollidiay,  6  Ex.  761 ; 
Parry  v.  Bmith,  41  L.  T.  Bep.  93 ;  4  C.  P.  Div. 

325; 
Cunnington  v.  Oreat  Northern  Batltoay   Company, 

49  L.  T.  Bep.  392  ; 
Bopleim  r.  Oreat  Sautem  Bailuny  Company,  60 

J.  P.  86; 
KUiotl  r.  Hall,  15  Q.  B.  Div.  315  ; 
Clarke  V.  Army  and  Navy  Co-operative  Soeiely, 

88  L.  T.  Bep.  1 ;  (1903)  1  K.  B.  155  ; 
Farrant  v.  Barnes,  11  C.  B.  N.  S.  553 ; 
Thomas  r.  Winchester,  6  N.  Y.  Bep.  397; 
Le  Uevre  v.  Gould,  68  L.  T.  Bep.   626;    (1893) 
1  Q.  B.  491. 

There  was  evidence  to  show  that  this  wheel  was  a 
dangerous  thing  in  the  condition  in  which  it  was 
when  handed  over  by  the  defendant's  servant^  and 
that  its  condition  ought  to  have  been  known, 

Montague  Lush,  K.C.  and  i^ncoZn  Beed,  for  the 
respondent,  were  not  called  upon  to  argued. 

Collins,  M.B. — This  is  a  case  in  which  the 
plaintiff,  who  was  in  the  employment  of  Beaufoy 
and  Co.  as  a  van  driver,  claimed  damages  from 
the  defendant,  who  was  under  a  contract  with 
Beaufoy  and  Co.  to  repair  their  vans.  The  plain- 
tiff maide  this  claim  on  account  of  an  accident 
to  a  van  of  Beaufoy  and  Co.  which  he  was  driving. 
The  learned  County  Court  judge,  by  whom  this 
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case  was  decided,  heard  the  evidence  of  the  cir- 
onmstancea,  in  which  the  wheel  of  the  van  came  off, 
and  the  point  made  on  behalf  of  the  defendant 
that  he  was  in  the  oircnmstances  under  no  obli- 
gation   to  the    plaintiff  ;    he  heard  that  point 
argned,  and  invited  the  plaintiff  to  addaoe  any 
farther  evidence,  if  he  could  do  so,  which  could 
show  any    ground    of  liability  on    the  part    of 
the   defendant  to  the    plaintiff.     The    learned 
Oonnty  Goart  judge  then,  seeing  that  this  point 
went  to  the  root  of  the  whole  matter,  decided  as 
a  matter  of  law  that  the  plaintiff  had  no  cause  of 
action  against  the  defendant.     From  that  decision 
(he  plaintiff  has  appealed  to  the  Divisional  Court, 
and  then  to  this  court.    We  have  heard  the  jadg> 
ments  in  the  Divisional  Oourt  read,  and  I  think 
that  it  would  be  a  mere  waste  of  public  time  to 
again  go  over  all  the  ground  which  is  covered  by 
those    judgments.    In    my  opinion  this  case  is 
quite  free  from  difficulty.    It  tesms  to  me  that  it 
is  concluded  by  the  dear  authority  of  Winter- 
bottom  v.  Wright  (10  M.  &  W.  109),  which  for 
more  than  sixty  years  has  stood  the    test    of 
examination  and  discussion.    That  case  not  only 
lays  down  the  law  upon  this  matter,  but  also 
gives  very  good  reasons  for  not  extending  this 
ground  of  liability.    In  the  course  of  his  judg- 
ment   in  that  case,   Lord  Abinger,  C.B.   said: 
"  Unless  we  confine  the  operation  of  such  con- 
tracts as  this  to  the  parties   who  entered    into 
them,    the   most  absurd  and  outrageous  conse- 
qnenoes,    to  which  I  can  see    no  limit,  would 
ensue.    Where  a  party  becomes  responsible  to 
the  public,  by  undertaking  a  public  duty,  he  is 
liable,  though  the  injury  may  have  arisen  from 
the  negligence  of  his  servant  or  agent.    So,  in 
cases  of  public  nuisances,  whether  the  act  was 
done  by  the  party  as  a  servant,  or  in  any  other 
capacity,  you  are  liable  to  an  action  at  the  suit  of 
any  person  who    suffers.    Those,    however,  are 
easee  where  the  real  ground  of  the  liability  is  the 
public    duty,    or  the  commission  of  the  public 
nuisance.    There  is  also  a  class  of  cases  in  which 
the  law  permits  a  contract  to  be  turned  into  a 
tort ;  bat  unless  there  has  been  some  public  duty 
undertaken,  or  public  nuisance  committed,  they 
are  all  cases  in  which  an  action  might  have  been 
maintained  on  the  contract.    Thus  a  carrier  may 
be  sued  either  in  assumpsit  or  case ;  but  there  is 
no  instance  in  which  a  party,  who  was  not  privy 
to  the  contract  entered  into  with  him,  can  main- 
tain  any   snch    action.    The   plaintiff   in  this 
case    could    not    haye    brought   an    action    on 
the   contract ;    if  he  could  luive  done  so,  what 
would  have    been  his  situation,    supposing    the 
FoBtmaBter-GreneraJ   had    released    the    defen- 
dant P    That  would,  at  all  events,  have  defeated 
his  claim  altogether.    By  permitting  this  action, 
we  should  be  working  this  injustice,  that  after 
the  defendant  had  done  everything  to  the  satis- 
faotion  of  his  employer,  and    after  all  matters 
between  them  had  been  adjusted,  and  all  accounts 
settled  on  the  f  ootin||  of  their  contract,  we  should 
subject  them  to  be  npped  oiwn  by  this  action  of 
tort  being  brought  against  him."    It  seems  to  me 
that  the  principle  established  in  Winterbottom  v. 
Wright  (ubi  sup.),  and  repeatedly  reafiirmed,  is 
oonoinsive  of  this  case.    I  think  that  in  this  case 
there  was  no  evidence  at  all  that  the  defendant 
provided  a  dangerous  thing,  a  cLrcumstajioe  which 
sometimes  gives  a  cause  of  action.    That  distano- 
tion  was  pointed  out  by  Parke,  B.  in  Longmeid 


V.  HoUiday  (6  Ex.  761),  where  he  said :  "  It  may 
be  the  same  when  anyone  delivers  to    another 
without  notice  an  instrnmeat  in  its  natnre  dan- 
gerous, or  under  particular  circumstances,  as  a 
loaded  gun   which   he   himself  loaded,  and  that 
other  person  to  whom  it  is  delivered  is  injured 
thereby,  or  if  he  places  it  in  a  situation  easily 
accessible  to  a  third  person,  who  sustains  damage 
from   it.    A  very  strong  case  to  that  effect  is 
Dixon  V.  Bell  (5  M.  &  S.  198).    But  it  would  be 
going  much  too  far  to  say  that  so  much  care  is 
required    in    the    ordinary    intercourse    of    life 
between  one  individual  and  another  that,  if    a 
machine  not  in  its  nature  dangerous — a  carriage, 
for  instance — but  which  might  become  so  by  » 
latent  defect  entirely  unknonn,  although  disco- 
verable by  the  exercise  of  ordinary  care,  should 
be  lent   or  given  by  one  person,  even  by  the 
person  who  manufactured  it,    to   another,    the 
former  would  be  answerable  to  the  latter  for  & 
subsequent  damage  accruing  by  the  nse  of  it." 
Here  the  case  is  that  of  a  van,  which,  so  far  as  the 
evidence  showed,  was  not  visibly  out  of  repair  in 
any  particular  which  would  make  it  dangerous. 
Therefore  this  case  cannot  fall  within  the  cate- 
gory   of    cases    where    one    person    supplies    a> 
dangerous  thing  to  another.     What  other  ground 
of  liability  is  suggested.^     It  is  suggested  that 
the  case  comes  within  the  decision  in  Heaven  v. 
Pender  (49  L.  T.  Rep.  357;  11  Q.  B.  Div.  503). 
The  ground  of  that  decision  was  that,  where  one 
person  invites  another  to  use  his  premises  or  his 
chattel,  then  the  person  who  invites    may    be 
responsible   to    the    person    invited    for    injury 
caused  by  the  improper  condition  of  the  premises 
or  the  chattel,     in  tne  present  case  no  such  con- 
tention could  be  established.    That  contention 
could  not  really  be  made  at  all.    It  has  been  said 
for  the  appellant  that  the  case  comes  within  the 
larger  dictum  enunciated  by  Lord  Esher,  M.R. 
in  Heaven  v.  Pender  {ubi  lup.) ;  but  that  dictum 
was  subsequently  very  much  qualified.    The  real 
decision  of  the  Court  of  Appeal  in  Heaven  v. 
Pender  (ubi  sup.)  is  a  very  long  way  off  from 
including  the  present  case.    Failing  to  bring  the 
case  within  either  of  those  two  classes  of  cases, 
the    case    clearly    falls    within  the  decision   in 
Winterbottom  v.  Wright  (ubi  gup.).     It  seems  to 
me  that  the  learned  County  Court  judge  had  no 
alternative  but  to  decide  the  case  as  he  did  decide 
it  upon  the  facts  before  him  and  the  evidence 
adduced.    The  plaintiff  was  given  every  oppor- 
tunity to  adduce  further  evidence,  if  he  could  do 
so,  to  establish  any  ground  of  liability  upon  tfaa 
put  of   the  defendant.     The   learned   County 
Court  judge  was  perfectly  right  in  deciding  as 
he  did,  and  the  Divisional  Court  properly  affirmed 
his  decision.     This  appeal  therefore  fails,   and 
must  be  dismissed. 

Stiblino,  L.J. — ^I  have  come  to  the  same  con- 
clusion,  and  have  very  little  to  add.  In  order  to 
succeed  in  this  action,  the  plaintiff  must  bring 
himself  within  the  proposition  stated  by  Cotton, 
L.J.  in  Heaven  v.  Penaer  (ubi  sup),  which  is  aa 
follows  :  "  I  in  no  way  intimate  any  doubt  aa  to 
the  principle  tiiat  anyone  who  leaves  a  dangerous 
instrument,  as  a  sun,  in  such  a  way  as  to  causa 
danger,  or  who  without  due  warning  supplies  to 
others  for  nse  an  instrument  or  thing  which  to  his 
knowledge,  from  its  oonstmction  or  otherwise,  is 
in  such  a  condition  as  to  cause  danger,  not 
neoessarily  incident  to  the  use  of  such  an  instra- 
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ment  or  thing,  is  liable  for  injary  oanied  to  other* 
l>y  reason  of  hia  negligent  aot.  That  passa^ 
was  cited  to  the  learned  Oonnty  Coart  jadge  in 
tiie  present  case,  and  was  relied  on  mainly  by  the 
plaintiff.  Upon  that  proposition  I  have  this  to 
say.  As  tc  the  first  part  which  refers  to  the 
liability  of  a  person  who  leaves  a  dangeroos  instru- 
ment in  snch  a  way  as  to  cause  danger,  I  think 
that  that  refers  to  an  instrument  or  uung  which 
is  dangerous  in  itself,  as  is  made  clear  by  the 
illustration  given  of  a  gun ;  and  what  is  stated  in 
the  second  branch  of  the  proposition  refers  to  the 
liability  of  a  person  who  supplies  an  instrument 
or  thing  which  to  his  knowledge,  from  its  oon- 
struction  or  otherwise,  is  in  such  a  condition  as 
to  cause  danger.  I  think,  therefore,  that  a 
carriage  does  not  fall  within  the  first  part  of  that 
proposition,  and  that  it  was  therefore  necessary 
for  the  plaintiff  to  bring  the  case  within  the 
■econd  put,  and,  in  order  to  do  so,  to  adduce  evi- 
dence that  the  defendant  knew  that  the  van  was 
in  snch  a  condition  as  to  cause  danger.  I  do  not 
see  how  the  plaintiff  could  satisfy  that  require- 
ment and  adduce  evidence  to  show  that  the  van 
was  to  the  knowledge  of  the  defendant  in  a 
dangerous  condition.  I  agree,  therefore,  that  this 
appeal  must  be  dismissed. 

Mathsw,  L.J. — I  am  of  the  same  opinion,  and 
I  entirely  concur  in  the  judgments  which  have 
been  delivered.  For  the  appellant  it  is  assumed 
that  the  defendant  was  guilty  of  negligence  in 
the  performance  of  his  contract  wiui  Beaufoy 
and  Co.,  and  it  was  said  thab  it  followed  that,  il 
anyone  in  the  emplovment  ot  Beaufoy  and  Go. 
suffered  an  injury  which  was  traceable  to  the 
negligence  of  the  defendant,  the  defendant  would 
be  responsible.  That  proposition  is,  in  my 
opinion,  utterly  unreasonable,  and  cannot  lie 
maintained  for  a  moment.  Any  such  doctrute 
would  have  a  paralyaing  effect  upon  tradesmen 
who  undertake  to  do  any  work  of  this  kind,  for 
they  wojld  never  know  what  extent  of  liability 
might  be  thrown  upon  them.  Suppose  that  a 
trMesman  entered  into  a  contract  to  repair  an 
omnibus,  and  that  an  accident  happened  to  the 
omnibus  which  he  repaired,  and  that  many 
persons  were  injured  and  many  actions  were 
brought  against  him  by  the  persons  injured.  It 
would,  it  seems  to  me,  be  preposterous  to  say 
that  the  tradesman  was  liable  to  all  those  persons. 
I  agree  with  the  Master  of  the  Bolls  that  there 
was  nothing  to  show  that  this  van,  when  it  was 
sent  back  by  the  defendant,  was  dangerous  in 
the  sense  of  the  oases  which  have  been  referred 
to.  I  entirely  concur  in  the  opinion  that  the 
decisions  of  tne  learned  County  Court  judge  and 
of  the  Divisional  Court  were  right,  and  that  this 
appeal  must  be  dismissed.       jip^^i  ^^i,„i_ 

Solicitors  for  the  plaintiff,  Buchanan  and 
Hurd. 

Solicitors  for  Ihe  defendant,  Sayle,  Carter, 
and  Co. 


Wednetday,  Nov.  30, 1904. 

(Before  Coixins,  M.B.,  Stibliho  and 
MA.THKW,  L.JJ.) 

Hymas  v.  Oqdbk.  (a) 

APPKA.I.  FBOM  THB   KIMCt's  BBNCH  DIVISION. 

County  Court — Jurisdiction — Action  of  detinue- 
Order  to  return  chattel — Wmrant  of  delivery 
istued — Chattel  not  returned — Power  io  issue 
warrant  of  attachment — County  Court  Rules, 
Order  XXV.,  r.  57.  * 

When,  in  an  action  of  detinue  in  the  County 
Court,  an  order  has  been  made  for  the  return  of 
a  chattel  within  a  certain  time,  the  County 
Court  judge  has  jurisdiction  to  order  a  warratU 
of  attachment  to  issue  against  the  defendant  for 
disobeying  that  order,  even  if  a  warrant  of 
delivery  has  been  issued. 

Afpbal  of  the  defendant  from  an  order  of  the 
Divisional  Court  (Lord  Alverstone,  O.J.,  Kennedy 
and  Wills,  JJ.)  dismissing  an  appeal  from  the 
County  Court. 

This  was  an  action  of  detinue  brought  in  the 
County  Court  claiming  the  return  of  a  dog 
wrongfully  detained  by  the  defendant. 

The  plaintiff,  in  his  particulars  of  claim, 
assessed  the  value  of  the  dog  at  40/..  and  he 
claimed  the  return  of  the  dog  or  402.,  its  value, 
and  102.  damages  for  its  detention. 

At  the  trial  of  the  action  judgment  was  given 
in  favour  of  the  plaintiff  for  the  return  of  the  dog. 
The  judgment  was  drawn  up  according  to  form  292 
of  the  County  Court  f  ^rms,  as  follows :  "  Upon 
the  trial  of  this  action  at  a  court  holden  this  day 
it  is  adjudged  that  the  plaintiff  do  recover  against 
the  defendant  the  following  goods  and  chattels  of 
the  plaintiff  wrongfully  detained  by  the  defen- 
dant, that  is  to  say,  the  plaintiff's  runnine  dog 
Floss,  and  also  costs.  And  it  is  ordered  that 
the  defendant  do  return  the  said  goods  and 
chattels  to  the  plaintiff  within  seven  days 
from  this  date,  and  that  in  default  of  his  so  doing 
a  warrant  of  delivery  do  issue." 

The  defendant  did  not  retuVn  the  dog  to  the 
plaintiff  within  seven  days,  and  thereupon  a 
warrant  of  delivery  was  issued. 

The  warrant  of  delivery  was  accordiiu;  to 
form  293  of  the  County  Court  forma,  and  was  as 
follows : 

WherasB  at  a  oonrt  holdsn  on  .  .  .  the  plaintiff 
obtained  a  jadgmant  against  the  defendant  for  the 
recovery  of  the  plaintitTa  ranning  dog  Floaa ;  and  there- 
upon it  was  ordered  by  the  oonrt  that  the  defendant 
■hoold  retam  the  aaid  goods  and  ohatteb  to  the  plaintiff 
on  or  before  .  .  .  and  that  in  defanlt  of  hia  ao 
doing  a  warrant  of  delivery  Khoald  iaras  :  And  whnrean 
the  defendant  did  not  on  or  before  .  .  .  return  the 
laid  goods  and  chattela  to  the  plaintiff  :  These  are 
therefore  to  require  and  order  yon  forthwith  to  aeixe 
the  aaid  gooda  and  ohattela  ao  not  returned  as  aforeaaid. 
whereaoever  they  may  be  found  within  the  distriot  of 
thia  oonrt,  and  to  deliver  the  aama  to  the  plaintiff.  And 
if  the  aama  cannot  be  found  by  yon  within  auoh  district 
you  are  required  and  ordered  to  diatrain  all  the  landa 
and  ohattela  of  the  defendant,  whereaoever  they  may  be 
found  within  the  diatrict  of  thia  court,  and  them  bold 
nntil  the  defendant  ahall  deliver  the  aaid  gooda  and 
ohattela  to  yon. 

This  warrant  of  delivery  could  not  be  executed, 
and  the  dog  was  not  returned  to  the  plaintiff. 

(•)  Beponed  by  J.  B.  WiLLUiu,  E»|.,  Burtator-M-Law. 
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The  plaintiff  thereopon  applied  to  the  Goontj 
Gonrt  jad^  for  an  order  for  Uie  committal  of  the 
defendant  for  disobedience  to  the  order  to  retnm 
the  dog.  The  judge  was  satisfied  that  the 
defenduit  oonld  have  returned  the  dog,  but  had 
wilfully  disobeyed  the  order,  and  he  made  an 
order  for  the  committal  of  the  defendant. 

The  defendant  appealed  upon  the  ground  that 
the  Gonnty  Gonrt  judge  had  no  jurisdiction  to 
make  the  order. 

The  Jadioatnre  Act  1873  (36  &  37  Yiot.  o.  66) 
provides : 

S«ot.  89.  Every  inferior  oonrt  whlofa  nov  hai,  or 
which  may  after  the  paasin^  of  tbia  Aot  have,  joiisdio- 
tion  in  equity,  or  at  law  and  in  equity,  and  in  Admiralty, 
reapeotively,  shall,  as  regards  all  oanses  of  aotion  within 
its  jnrisdiotion  for  the  time  being,  have  power  to  giant, 
and  shall  grant,  in  any  prooeediog  before  snoh  oonrt, 
snob  relief,  redress,  or  remedy,  ot  oombination  of 
remedies,  either  absolute  or  conditional,  and  shall  in  every 
snoh  proceeding  give  snoh  and  the  Ulce  effect  to  every 
ground  of  defence  or  counter-claim,  eqnitable  or  legal 
^enbjeot  to  the  provision  next  hereinafter  contained),  in 
as  full  had  ample  a  manner  as  might  and  onght  to  be 
done  in  the  like  oaae  by  the  H  igh  Conrt. 

The  rules  o(  the  Supreme  Gonrt  provide : 

Order  XLIL,  r.  6.  A  jndgment  for  the  recovery  of  any 
property  other  than  land  or  money  may  be  enforced  i 
(a)  By  writ  for  delivery  of  the  property ;  (b)  by  writ  of 
attachment ;  (c)  by  writ  of  seqaeetration. 

Bnle  7.  A  jndgment  reqniiing  a  person  to  do  any  aot 
other  than  the  payment  of  money,  or  to  abstain  from 
doing  anything,  may  be  enforced  by  writ  of  attaohment 
or  by  committal. 

The  Gonnty  Goart  Bnles  provide : 

Order  XXY.,  r.  57.  Orders  in  the  nature  of  an  injnnc- 
tion,  and  all  orders,  interlocutory  or  otherwise,  within 
the  competence  of  the  court,  which,  if  the  same  were 
made  in  an  action  or  matter  pending  in  tiie  High  Court, 
could  in  such  oonrt  be  enforced  by  attaofameat  of  the 
person  or  committal,  may  be  enforced  by  order  of  the 
jndge  by  warrant  of  attachment,  which  shall  be 
aooording  to  the  form  in  the  appendix. 

Bnle  69.  Where  it  is  sought  to  enforoe  a  jndgment 
or  order  for  the  recovery  ot  any  property  other  than 
land  or  money,  the  conrt  may,  npon  the  application  of 
the  plaintiff,  order  that  a  warrant  of  delivery  shall  issue 
for  the  delivery  of  the  property,  and  that,  if  the  property 
cannot  be  found,  the  bailiff  shall  distrain  the  defendant 
by  all  his  lands  and  chattels  within  the  district  of  the 
oonrt  of  which  he  is  bailiff,  till  the  defendant  delivers 
the  property ;  or,  at  the  option  of  the  plaintiff,  that  the 
bailiil  shall  cause  to  be  made  of  the  defendant's  goods 
the  assessed  valae,  if  any,  of  the  property. 

The  DiviBional  Gonrt  (Lord  Alverstone,  G.J., 
Kennedy  and  Ridley,  JJ.)  dismissed  the  appeal. 
The  defendant  appiealed,  with  leave. 

Itrael  Davis- tor  the  appellant. — The  Gonnty 
Gonrt  judge  had  no  jurisdiction  to  make  an  order 
for  the  committal  of  the  defendant  in  this  case. 
There  is  no  general  power  of  committal  in  the 
County  Gonrt.  The  power  to  commit  is  conferred 
by  the  Debtors  Aot  1869  for  nonpayment  of  a 
jndgment  debt ;  and  by  sect.  102  of  the  Gounty 
Oonrts  Aot  1888  for  contempt  of  court  committed 
in  the  face  of  the  oonrt.  That  is  the  limit  of  the 
power  of  the  Gonnty  Gonrt  to  commit  for 
contempt.  There  is  no  statute  or  rule  giving  the 
Gonnty  Gonrt  power  to  commit  for  disobedience 
to  an  order.  Order  XXY.,  r.  69,  of  the  Gounty 
Gourt  Rules  provides  the  means  of  enforcing  an 
order  for  the  return  of  a  chattel  in  an  action  of 


detinue,  by  a  warrant  ot  delivery,  and  that  is  the 
only  rem^y.  Under  that  warrant,  if  the  chattel 
is  not  recovered,  all  the  lands  and  goods  of  the 
defendant  may  be  distauined  and  held  tmtil  the 
chattel  is  returned.  [Collins,  M.R. — In  Martia 
Y.  Banniiter  (4  Q.B.  Div.  212,491)  it  was  decided 
that,  by  virtue  of  sect.  89  of  the  Judicature 
Aot  1873,  a  Gounty  Court  has  power  to  commit 
for  disobedience  to  an  injunction.]  The  case  of 
Foiter  V.  Beeves  (67  L.  T.  Rep,  637;  (1892) 
2  Q.  B.  255),  in  the  Gourt  of  Appeal,  shows  that 
sect.  89  of  the  Judicature  Act  1873  only  gives  to 
the  Gonnty  Court  the  powers  of  the  High  Uourt  in 
oases  which  come  within  the  equitable  jurisdiction 
ot  the  Gonnty  Gonrt  which  is  specifically  con- 
ferred. An  action  of  detinue  is  not  within  the 
equitable  jurisdiction  of  the  Gonnty  Gonrt,  and 
therefore  the  Gonnty  Gourt  has  not  the  powers  of 
the  High  Gourt  in  respect  of  snch  an  action. 
[Collins,  M.R.— Order  XXV.,  r.  57,  of  the  County 
Court  Rules  gives  the  court  ;power  to  enforce  by 
attachment  any  order  within  its  competence 
which,  if  made  in  the  High  Court,  could  be 
enforced  by  attachment  or  committal.  It  is  clear 
that  this  order,  if  made  in  the  High  Court,  could  be 
enforced  by  attachment;  that  is  provided  by 
Order  XLH.,  r.  6,  of  the  rules  ot  the  Supreme 
Court.]  The  operation  of  sect.  89  of  the  Judica- 
ture Act  1873  is  limited  to  cases  in  which  the 
High  Gonrt  could  enforce  an  order  by  attachment. 
The  iffigh  Gourt  has  not  power  to  attach  in  every 
case,  but  that  power  is  limited  by  the  Judicature 
Acts  and  rules.  It  is  dear  that,  before  the  enact- 
ment of  sect  24  (1)  of  the  Judicature  Aot  1873, 
giving  every  branch  of  the  High  Gourt  power  to 
grant  equitable  relief,  the  High  Gourt  had  no 
power  to  attach  for  disobedience  to  an  order  to 
return  property  in  an  action  of  detinue.  The 
only  remedy  would  have  been  by  distringas.  In 
such  a  case  as  this  the  Gourt  of  Chancery  would 
never  have  issued  a  writ  of  attachment,  and  the 
King's  Bench  Division  would  not  do  so,  because 
the  plaintift  has  put  a  money  value  upon  his 
property,  and  has  tiiereby  elected  to  enforce  the 
common  law  remedy  of  return  or  payment  of 
value,  and  cannot  afterwards  avail  himself  of  the 
equitable  remedy : 

Dowling  v.  Bttjamann,  6  L.  T.  Bep.  512  j  2  J.  &  H. 

544; 
Vrewitt  V.  Edwards,  26  W.  B.  60,  122. 

In  an  action  of  detinue  the  value  of  the  goodis 
must  be  assessed  before  a  writ  of  delivery  can  be 
issued,  and  the  defendant  must  have  the  option 
of  paying  tiie  assessed  value  or  returning  the 
goods: 

Corbett  v.  Lewin,  W.  N.  1884,  p.  62. 

Therefore  this  order  for  the  retnm  ot  the  goods 
was  invaUd,  and  could  not  be  enforced. 

Eiheringion  Smith,  for  the  respondent,  was  not 
called  npon  to  argue. 

Collins,  M.R. — This  is  an  appeal  from  the 
decision  of  the  Divisional  Gonrt,  consisting  of 
Lord  Alverstone,  G.  J.,  Kennedr  and  Ridley,  J  J., 
refusing  to  disturb  the  order  of  the  Gounty  Conrt 
judge  for  the  committal  of  the  defendant.  The 
facts  are  shortiy  as  follows:  The  plaintiff 
brought  this  action  in  the  Gonnty  Gourt  for 
detinue  of  his  dog.  Judgment  was  obtained  by 
the  plaintiff  in  express  terms  for  the  return  of  his 
dog  within  seven  days.    That  jndgment  was  aa 
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follows  :  "  It  is  adjudged  that  the  plaintifl  do 
recover  against  the  defendant  the  following  goods 
and  chattels  of  the  plaintiff,  that  is  to  say,  the 
plaintiff's  mnning  dog  Floss,  and  also  costs.  And 
it  is  ordered  that  the  defendant  do  retam  the  said 
'dog  to  the  plaintiff  within  seven  days  from  this 
date,  and  that  in  default  of  his  so  doing  a 
warrant  of  deliveiy  do  issue."  The  defendant  did 
not  return  the  dog  to  the  plaintiff  within  the 
eeven  days,  and  he  thereby  disobeyed  the  order 
made  by  the  County  Court  jnd^e.  A  warrant  of 
delivery  was  thereupon  issued,  but  the  dog  was 
not  returned  to  the  plaintiff.  Then  steps  were 
taken  to  give  the  d^endant  an  opportunity  of 
showing  csuse  why  he  should  not  be  oommitted 
for  disobeying  the  order.  The  evidence  before 
him  quite  justified  the  County  Oonrt  judge  in 
«oming  to  the  conclusion  that  we  defendant  wil- 
fully £sobeyed  the  order  and  committing  him  for 
that  disobedience.  An  order  was  made  that  the 
defendant  be  committed,  which  was  not  to  issue  if 
tiie  defendant  appealed  within  seven  days.  The 
defendant  appealed,  and  the  Divisional  Court 
dismissed  the  appeal.  It  has  been  contended  here 
that  the  County  Court  judge  had  no  power  to 
make  an  order  for  committal  in  this  case ;  that 
the  power  to  commit  is  exclusively  derived  from 
equity  ;  that  this  power  oould  not  be  exercised  by 
«  court  of  equity  in  such  a  case  as  this ;  and  that, 
therefore,  the  County  Court  judge  had  not  this 

fower.  Now,  this  matter  is  specifically  dealt  with 
y  sect.  89  of  the  Judicature  Act  1873,  which  pro- 
Tides  that :  "  Every  inferior  court  which  now  has, 
-or  which  may  after  the  passing  of  this  Act  have, 
jurisdiction  in  equity,  or  at  law  and  in  equity 
.  .  .  shall,  as  regards  all  causes  of  action 
within  its  jurisdiction  for  the  time  being,  have 
power  to  grant,  and  shall  grant,  in  any  proceeding 
ctefore  such  court,  such  relief,  redress,  or  remedy, 
or  combination  of  remedies,  either  absolute  or 
conditional,  and  shall  in  every  such  proceeding 
^ve  such  and  the  like  effect  to  every  ground 
of  defence  or  counter-claim,  equitable  or  legal, 
in  as  full  and  ample  a  manner  as  might  and 
ought  to  be  done  in  the  like  case  by  the  High 
Court."  That  is  the  enactment  contained  in  the 
Judicature  Act  1873  in  respect  of  this  matter. 
Then,  by  Order  XXV.,  r.  67,  of  the  County  Court 
Unles,  it  is  provided  that :  "  Orders  in  the  nature 
of  an  injunction,  and  all  orders,  interlocutory  or 
otherwise,  within  the  competence  of  the  court, 
which,  if  the  same  were  made  in  an  action  or 
matter  pending  in  the  High  Court,  would  in  such 
court  be  enforced  by  attachment  of  the  person  or 
oommittal,  may  be  enforced  by  order  of  the  judge 
by  warrant  of  attachment,  which  shall  be 
according  to  the  form  in  the  appendix."  From 
that  it  seems  to  me  to  be  perfectly  clear  that  the 
Goimty  Court  now,  in  an  action  of  detinue,  has 
power  to  order  the  defendant  to  return  the  goods, 
and,  if  he  disobeys  that  order,  has  power  to  order 
him  to  be  committed  for  that  disobedience.  The 
question  raised  on  this  appeal  is  whether  the 
Oounty  Court  judge  has  that  power.  There  can 
be  no  doubt,  and  it  is  not  disputed,  that  the  High 
Court  has  that  power ;  and  rule  57  of  Order  XXV. 
of  the  County  Court  Rules  provides  for  the 
exercise  by  the  County  Court  of  the  powers  given 
by  sect.  89  of  the  Judicature  Act  1873.  In  these 
circumstances  it  appears  to  me  to  be  perfectly 
clear  that  the  County  Court  judge  had  the  juris- 
diction to  commit,  which  he  did  exercise  in  ^s 


case.  It  has  been  also  contended  that,  by  the 
issue  of  the  warrant  of  delivery,  the  plaintiff  lost 
his  remedy  of  enforcing  obedience  to  the  order  by 
applying  for  a  committaL  It  does  not  seem  to  me 
that  the  additional  remedy  by  means  of  a  warrant 
of  delivery  can  take  away  the  other  remedy  which 
may  enable  the  plaintiff  to  get  back  his  chatteL 
The  issue  of  the  warrant  of  delivery  cannot  affect 
the  obligation  of  the  defendant  to  obey  the  order 
of  the  court.  As  a  further  point,  oases  have  been 
cited  to  show  that,  before  a  warrant  of  delivery 
can  issue,  the  value  of  the  goods  must  be 
assessed.  It  seems  to  me  that  that  objection  is 
now  cured  by  Order  XL VIII.,  r.  1,  of  the  rules  of 
the  Supreme  Court,  and  Order  XXV.,  rr.  69  and 
70,  of  the  County  Court  Rules.  The  origin  of  that 
rule  of  the  High  Court  is  explained  in  tiie  note  in 
the  Annual  Practice,  where  it  is  stated  that  the 
addition  of  the  words  "  if  any "  after  "  value 
assessed  "  makes  the  rule  applicable  whether  the 
value  of  the  goods  has  been  assessed  or  not,  and 
therefore  different  in  that  respect  from  the 
repealed  sect.  78  of  the  Common  Law  Procedure 
Act  1854.  That  rule  was,  I  think,  passed  in  order 
to  get  rid  of  the  rule  stated  by  Field,  J.  in 
Cori>eH  V.  Letoin  (W.  N.  1884,  p.  62),  and  the  rule 
has  been  construed  as  getting  rid  of  that 
difficulty,  in  an  unreported  case  of  Boyd  v. 
Baunderi.  I  entirely  agree  with  the  decision  of 
the  Divisional  Court,  and  this  appeal  must  be 
dismissed. 

Stiblinq,  L.J. — I  am  of  the  same  opinion. 
The  case  seems  to  me  to  be  covered  by  Order 
XXV.,  r.  57,  of  the  County  Court  Rules,  which 
provides  that,  "orders  in  the  nature  of  an 
injunction,  and  all  orders,  interlocutory  or  other- 
wise, within  the  competence  of  the  court,  which, 
if  the  same  were  made  in  an  action  or  matter 
pending  in  the  High  Court,  could  in  such  court 
be  enforced  by  attachment  of  the  person  or  com- 
mittal, may  be  enforced  by  order  of  the  jodge  by 
warrant  of  attachment,  which  shall  be  according 
to  the  form  in  the  appendix."  The  first  question 
which  we  have  to  consider  is  whether  the  original 
order  of  the  County  Court  was  within  the  com- 
petence of  the  court.  There  can  be  no  doubt  that 
it  was.  It  was  an  order  made  in  an  action  of 
detinue  whereby  it  was  ordered  "  that  the  defen- 
dant do  return  the  said  dog  to  the  plaintiff  within 
seven  days  from  this  date,  and  that  in  default  of 
his  so  doing  a  warrant  of  delivery  do  issue." 
How  is  that  order  to  be  enforced  P  Rule  69  of 
Order  XXV.  of  the  County  Court  Rules  provides 
that  an  order  for  the  recovery  of  any  property 
other  than  land  or  money  may  be  enforced  by  the 
issue  of  a  warrant  of  delivery.  Suppose  that  this 
order  for  the  return  of  the  dog  had  been  made  in 
the  High  Court.  If  it  were  disobeyed,  what  would 
be  the  remedy  ?  Rule  6  of  Order  XLIL  of  the 
Rules  of  the  Supreme  Court  provides  that :  "  A 
judgment  for  the  recovery  of  any  property  other 
than  land  or  money  may  be  enforced  :  (a)  By  writ 
for  delivery  of  the  property;  (5)  by  writ  of 
attachment ;  (c)  by  writ  of  sequestration  " ;  and 
rule  7  provides  that :  "  A  judgment  requiring  a 
person  to  do  any  act  other  than  the  payment  of 
money,  or  to  abstain  from  doing  anything,  maybe 
enforced  by  writ  of  attachment  or  committal." 
Those  two  rules  deal  with  the  matter,  and  either  of 
them  would  entitle  the  plaintiff  to  the  remedy  by 
attachment  or  committal.  It  seems  to  me,  there- 
fore, that  the  County  Court  judge  had  ample 
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jnrisdiciion  to  make  this  order.  It  has  been 
argned  as  to  Order  XLII.,  r.  6,  that  the  remedies 
there  given  are  altematire  only  and  not  cnmu- 
latiTe,  and  that  a  plaintiff  cannot  have  first  one 
and  then  the  other.  It  seems  to  me  that  those 
remedies  are,  and  are  intended  to  be,  onmnlative, 
and  not  alteniative'.  I  agree,  therefore,  that  this 
appeal  fails,  and  must  be  aamissed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  It 
is  clear  that,  if  this  action  had  been  brought  in 
the  High  Court  and  an  order  made  for  the  retom 
of  the  chattel,  there  would  be  power  to  enforce 
that  order  by  attachment.  It  is  said  that  in  the 
Connty  Conrt  the  plaintiff  cannot  have  the  same 
remedy.  If  that  were  so,  I  Uiink  that  it  would  be 
lamentable  if  a  plaintiff  were  forced  to  sne  in  the 
High  Conrt  because  the  remedy  in  the  County 
Conrt  was  inadequate.  Looking  at  the  rules  which 
have  been  referred  to,  nothing  can  be  clearer  than 
that  an  action  oi  detinue  can  be  brought  in  the 
County  Court,  that  an  order  can  be  made  for'  the 
return  of  the  property,  and  that  the  County 
Court  judge  has  all  the  same  powers  of  enforcing 
that  order  as  a  judge  of  the  High  Court.    This 


appeal  mast  be  dismissed. 


Appeal  dUmiased. 


Solicitor  tor  the  appellant,  A.  Muir  WiUon, 
Sheffield. 

Solicitors  for  the  respondent,  Stevens,  Son,  and 
Parlies,  for  Jones  and  Middleton,  Chesterfield. 


HIGH   COURT   OF   JUSTICE. 

OHANOBRr  DIVISION. 

Nov.  19  and  30,  1904. 
(Before  Swinfbn  Eadt,  J.) 
Be  Thompson's  Sbttlkmbnt;  Thompson  «. 

Albxandbb.  (a) 
Trustee — Appointment — Joint  tenancy — Corpora- 
turn— Natural  person^62  A  63  Viet.  e.  20. 

By  a  marriage  settlement,  dated  the  Sth  Dee.  1866, 
certain  property  teas  settled,  A.  and  B.  being  the 
truetees.  B.  died  on  the  12th  April  1904,  and  the 
donees  of  the  power  of  appoivMng  new  trustee* 
desired  to  appoint  the  0.  Guarantee  Society  a 
trustee  jointly  toith  A.  The  power  was  given 
"  if  the  trustees  hereby  constituted  or  either  of 
them  shaU  die." 

Held,  that  there  was  no  objection  to  the  appoint- 
ment of  the  0.  Guarantee  Society  to  act  jointly 
with  A. 

Adjousnkd  summons. 

By  asettlement,  dated  the  Sth  Dec.  1866,  madeon 
tlie  marriage  of  Arthur  Kelly  Thompson,  Samuel 
Thompson  and  George  Caledon  Alexander  were 
appointed  trustees,  and  it  was  provided  that : 

If  the  trustees  hereby  consUtnted  or  either  of  them  or 
any  tmstee  or  tmsteeR  appointed  as  hereinafter  provided 
Bball  die  or  be  abroad  or  desire  to  be  diaoharged  or 
refnae  or  become  incapable  to  act,  then  and  in  every 
sach  oaae  it  shall  be  lawful  for  the  [hnsband  and  wife] 
or  tbe  snTvivoT  of  them  to  appoint  a  new  truatee  or  new 
tmatees  in  tbe  place  of  the  trnatee  or  trastaea  so  d;in(r 
or  being  abroad  or  deairing  to  be  discharged  or  refusing 
or  beooming  incapable  to  act  aa  afoteaaid. 

(a)  Bepoitad  b;  a.  £.  HAMiLToa,  Esq.,  BarrlateMM-Law. 


Samuel  Thompson  died  on  the  12th  April  1904. 
and  Mr.  and  Mrs.  Thompson  (the  husband  and 
wife)  were  desirous  of  appointing  the  Ocean 
Guarantee  Society  a  trustee  in  his  plase  to  act 
jointly  with  Mr.  Alexander.  This  summons  was 
taken  out  to  determine  the  validity  of  such  aa 
appointment. 

The  National  Debt  (Stockholders'  Belief)  Act 
1892  (55  &  56  Vict.  c.  39)  provides  : 

Sect  6.  Stook  may  be  transferred  to  and  held  in  tho' 
names  of  an  individual  and  a  body  corporate,  or  of  tivo 
or  more  bodies  corporate,  and  any  snoh  holding  shall  in. 
its  relation  to  the  bank  be  deemed  a  joint  tenancy. 

The  Bodies  Corporate  (Joint  Tenancy)  Aob 
1899  (62  &  63  Vict.  c.  20)  provides  : 

Seot.  1  (1).  A  body  corporate  shall  be  capable  of 
aoqairing  and  holding  any  real  or  personal  property  in 
joint  tenancy  in  the  same  manner  aa  if  it  were  an. 
individnal ;  and  when  a  body  corporate  and  an  individual, 
or  two  or  more  bodies  corporate,  become  entitled  to  any 
each  property  nnder  cironmstancea  or  by  virtue  of  any 
inatmment  whioh  wonld,  if  the  body  corporate  had 
been  an  individual,  have  created  a  joint  tenancy,  they 
shall  be  entitled  to  the  property  as  joint  tenants. 
Provided  that  the  acquisition  and  holding  of  property 
by  a  body  corporate  in  joint  tenancy  shaU  b» 
snbjeot  to  the  like  conditions  and  restrictions  aa 
attach  to  the  aoqnisition  and  holding  of  property  by 
a  body  corporate  in  severalty.  (2)  Where  a  body 
corporate  is  joint  tenant  of  any  property,  then  on  its. 
disaolntion  the  property  shall  devolve  on  the  other  joint 
tenant. 

G.  Lawrence. — The  power  in  the  settlement 
authorises  the  appointment  of  a  corporation  aa 
tmstee.  [Swinfbn  Eaj>t,  J. — The  settlement 
contemplates  a  trustne  dying.  Is  that  not  an 
indication  that  the  power  was  only  intended  to 
extend  to  the  appointment  of  a  natural  person  ?\ 
No  doubt  the  person  who  drew  the  power  contem- 
plated the  appointment  of  an  individual.  Bat,  if 
this  point  is  decided  against  me,  I  say  that  the- 
oontinning  tmstee  has  power  under  seot.  10  of  the- 
Tmstee  Act  1893  (56  &  57  Vict.  c.  53)  to  appoint 
a  corporation.  By  sect.  19  of  the  Interpretation 
Act  1889,  "  person "  includes  any  body  of  per- 
sons, corporate  or  incorporate.  Law  Guarantee 
and  Trust  Society  r.  Bank  of  England  (62  L.  T. 
Bep.  496 ;  24  Q.  B.  Div.  406)  has  been  overruled 
by  legislation — viz.,  the  National  Debt  (Stock- 
holders' Belief)  Act  1892.  The  Bodies  Corp<»ate 
(Joint  Tenancy)  Act  1899  has  given  oorporationa 
the  power  of  holding  any  real  or  persomil  estate- 
as  joint  tenants,  and  there  can  bo  no  reason  they 
should  not  now  be  appointed  trustees.  The 
decision  of  North,  J.  in  Be  Brogden  ;  BUling  y. 
Brogden,  W.  N.  1888,  238)  had  reference  to  thft 
then  state  of  the  law.  In  the  exercise  of  his  dis- 
cretion he  appointed  the  individuals  trustees,  and 
declined  to  recognise  the  trust  company.  If  the- 
donees  of  the  powe**  are  unable  to  agree  ixL 
appointing  a  natural  person,  and  it  is  held  that 
they  cannot  appoint  a  corporation,  the  continuing 
trustee  can  appoint  a  corporation  under  the- 
statutory  power : 

Be  Wheeler  and  De  Roehow,  (1896)  1  Ch.  315. 

E.  HoUam*  for  the  surviving  tmstee  and  one  of 
the  chUdren  of  the  marriage.        ^^^  ^^  ^^^ 

Nov.  30. — SwiNPEN  Eadt,  J. — The  question 
raised  by  this  summons  is  whether,  in  the  events 
whioh  have  happened,  the  plaintiffs  can  appoint* 
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the  Ocean  Quarantae  Society  to  act  as  a  tmstee 
of  a  Bettlement  of  the  5th  Dec.  1866  jointlj  with 
Jlr.  Alexander,  theoontinningtniatee.  The  settle- 
ment contains  a  prorision  that  if  either  of  the 
trustees  die,  the  husband  and  wife  can  appoint  a 
new  trustee.  There  is  no  donbt  that  a  corporation 
can  be  a  trustee.  In  Attomey-Oeneral  v.  Lander, 
field  (9  Mod.  186)  the  Attoraey-Qeneral  argned 
"  that  as  corporations  could  not  be  seised  to  a  use 
at  law,  no  more  could  they  be  trustees,  but  should 
have  the  land  to  their  own  use  divested  and  freed 
from  the  trust  But  the  Chancellor  (Lord  Hard- 
wioke)  would  not  let  him  go  on,  nothing  being 
clearer  than  that  corporations  might  be  trustees  " : 
;(see,  too,  Attorney-General  v.  Bt.  John'i  HotpUal, 
2  De  G.  J.  &  8.  621).  But  till  recently  there 
was  a  difficulty  in  a  corporation  and  natural  per- 
son acting  together :  (see  Co.  Lit  190a ;  2  Williams 
.Saund.  5th  ^t,  p.  318,  n.  4;  Law  Chiarantee 
and  Truet  Society  Limited  t.  Bank  of  England, 
■ubx  «up.).  But  the  law  was  altered  by  62  &  63 
Yiot.  c.  20,  which  is  much  more  oomprehensiTe 
than  the  Stockholders'  B«lief  Act  1892.  Under 
its  provisions  a  joint  tennncy  may  be  created 
between  a  corporation  and  a  natural  person.  A 
company  may  be  wound-up,  and  on  ite  dissolntion 
the  property  will  devolve  on  the  other  trustee. 
TThe  settlement  contemplates  the  holding  of  land 
bv  the  trustees,  but  this  the  company  is  i}ow 
able  to  do.  For  these  reasons  I  am  of  opinion 
that  there  is  no  objection  to  the  appointment  of 
the  Ocean  Guarantee  Society  to  act  jointly  with 
the  continuing  trustee. 

Solicitors  :  HoUami,  Bon,  and  Coward. 
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*    Tuetday,  Dee.  13, 1904. 
(Before  SwiNFEN  East,  J.) 

Be  COHKN  AND  COHKK.  (a) 

Solicitor    and     client — Coiti — Taxation- 
party    liable" — Taxation    by    third    ^— -„ 
Praetiee—Solieitore  Aet  1843  (6  £  7  Vict.  e.  73), 
(.38. 

On  a  taieaHon  under  leei.  38  of  the  Bolieiiort 
Aet  1843  there  may  be  a  oontiderable  number  of 
itemt  for  which  the  dieni  may  be  liable  to  the 
eolieitor—e.g.,  as  being  iteme  ineurred  by  empreu 
in»trueti4M»  of  the  client— but  yet  that  the  third 
party  may  not  be  liable  to  pay.  But  when  once 
the  itemt  for  which  the  thtra  party  is  liable  are 
ascertained,  the  taxation  mutt  proceed  at  between 
the  tolieitor  and  the  party  chargeable,  and  not 
at  between  the  toUoitor  and  the  third  parly. 

Stjmmonb  to  review  taxation. 

From  1902  to  1904  certain  litigation  took  place 
between  a  lady  in  the  theatrical  profession  and  a 
theatrical  manager.  There  was  a  common  law 
action  for  breach  of  an  agreement  to  employ  the 
lady,  and  a  Chancery  action  to  restrain  singing  a 
song. 

Both  actions  proceeded  almost  to  trial,  but  on 
the  12th  Jan.  1904  an  agreement  was  made  that 
both  actions  should  be  stayed,  that  the  lady 
ebonld  abandon  her  claim  for  damages,  and  that 
she  should  be  paid  her  costs  as  between  solicitor 
and  client  relating  to  the  matters  in  dispute  in 
the  two  actions,    such  costs  to    be  agreed  or 

taied. 

(a)  Bcporttd  br  O,  B.  Hakutoh,  Siq.,  BwiliMr-M-L4w. 


A  petition  for  the  taxation  of  the  oosts  wae 
presented,  and  the  master  partly  taxed  the  bilL 
The  solicitors  for  the  third  party  carried  in 
objections,  and,  on  the  suggestion  of  the  master, 
obtained  an  order  to  tax  under  the  Solicitors  Aot 
1843,  8.  38. 

This  order  was  dated  the2ad  May  1904,  and 
many  items  which  were  allowed  in  the  first  taxa- 
tion  were  struck  out  This  was  an  application  to 
vary  the  certificate. 

Macnaghten,  E.C.  and  Greenwood  for  the 
summons. — The  bill  has  been  taxed  on  a  wrong 
principle.  There  was  a  common  law  action  for 
breach  of  an  agreement,  and  a  Chancery  action 
to  restrain  the  smging  of  a  song.  The  theatrical 
manager  entered  into  an  agreement  to  pay  the 
costs  as  between  solicitor  and  client  of  these  pro- 
ceedinga.  The  master  has  disallowed  the  costs 
caused  by  consulting  leading  counsel  as  to  the 
pleadings,  and  as  to  the  evidence,  and  the  cost  of 
a  copy  of  the  play.  The  question  really  is  whether 
the  case  of  Holliday  v.  Godlee  (58  L.  T.  Bep.SOl) 
has  been  affected  by  Be  Gray  (84  L.  T.  Ben.  24 ; 
(1901)  1  Ch.  239.  The  master  says  that  he  is 
unable  to  construe  the  agreement  as  an  indemnity 
against  all  costs,  and  says  that  the  bill  includes 
unusual  expenses  which  should  have  been  notified 
to  the  third  party  before  he  signed  the  agreement 
Be  Gray  {ubi  sap.)  and  Be  Longbotham  (90  L.  T. 
Hep.  801 ;  (1904)  2  Ch.  162)  were  cases  where  the 
obhgation  was  imposed  by  law.  Be  Gray  was  a 
case  between  lessor  and  lessee;  Be  Longbotham 
was  a  case  between  mortgagor  and  mortgagee. 
There  was  no  special  agreement  as  there  is  here. 
We  admit  that  items  outside  the  scope  of  the 
ag;reement  can  be  disallowed.  If  North  J.'s 
decision  is  right  the  master  is  wrong.  The  scheme 
of  the  section  is  that  a  third  party  liable  to  pay 
oosts  can  tax  the  bill  himself,  out  if  he  does,  he 

Eints  himself  in  the  position  of  the  client. 
SwiKFBN  Eaot,  J. — When  a  third  party  applies 
for  taxation,  he  does  not  render  himsiBlf  liable  to 
pay  additional  items.]  No,  but  a  statement  of 
claim  was  necessary.  The  fact  that  it  was  settled 
by  two  counsel  cannot  be  complained  of  by  the 
third  party.  The  master  really  holds  that  there 
is  no  difference  between  a  taxation  under  sect  38 
and  ordinary  solicitor  and  client  taxation. 

Peterson. — The  master  has  taxed  as  between 
the  solicitor  and  the  party  liable  to  pay,  and 
followed  the  practice  certified  in  Be  Longbotham 
{ubi  sup.)  [SwiHFKN  Ead7,  J. — He  ought  to 
tax  as  between  solicitor  and  client  the  agreement 
fixing  the  items.]  The  master's  construction  of 
the  agreement  is  that  the  third  party  is  not  liable 
to  pay  for  unusual  and  unnecessary  expenses  and 
luxuries.  If  a  mortgage  was  settled  by  several 
counsel,  the  mortgagor  would  not  be  liable  to  i>ay 
for  the  extra  expense.  Why  should  the  third 
party  have  to  pay  for  the  settling  pleadings  by 
more  than  one  counsel?  By  Order  LXV.  (29) 
no  costs  to  be  paid  or  borne  by  another  party  are 
to  be  allowed  which  do  not  appear  to  the  taxing 
officer  to  have  been  necessary  lor  the  attainment 
of  justice,  or  which  have  been  incurred  through 
over-caution,  negligence,  or  mistake,  or  merely  at 
the  desire  of  the  party.  The  taxing  master  has 
a  discretion : 

R»  Ertnen,  88  L.  T.  Bap.  352 ;  (1903)  2  Ch.  156. 
Macnaghten,  K.O.  replied. 
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Be  OOHKN  AND  OOHIN. 
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SwiNFEN  East,  J. — ^In  this  oaM  I  have  oom- 
mnnioated  with  the  taxing  master,  and  I  am  not 
satisfied  that  he  has  proceeded  upon  a  wrong 
prinmple,  bat  his  certinoate  ia,  I  think,  open  to 
the  onticism  that  has  been  addressed  to  it.  There 
is  no  difficulty  in  regard  to  the  practice  in  ascer- 
taining exactly  what  should  have  been  done.  The 
difficulty  I  had  was  in  appreciating  exactly  what 
bad  been  done,  having  regard  to  the  language  of 
the  certificate  and  to  the  note  to  the  objections 
and  the  answers  carried  in.  In  the  answer  to  the 
first  objection  there  is  a  note  of  the  master,  dated 
the  6th  Jnly :  "  By  consent  these  objections  are 
disallowed  en  hloc,  and  need  not  be  answered  by 
me  in  detail,  the  question  for  the  court  being'  on 
what  principle  these  costs  are  to  be  taxed  on  an 
indemnity  as  between  the  solicitor  and  his  own 
client,  or  what  is  fair  and  proper  for  a  third  party 
to  P&y."  That  note  was  dated  the  6th  July,  and 
I  think  that  is  in  effect  superseded  by  the  answers 
which  were  ultimately  signed  on  the  13th  July. 
That  was  a  note  made  while  the  matter  was  still 
l>ef ore  the  master.  Now,  in  the  master's  answers 
to  objections,  he  says :  "  I  have  followed  the 
practice  in  the  taxing  office  in  taxation  under  this 
flection,  and  I  have  taxed  apart  from  the  order  as 
between  the  solicitor  and  the  party  liable  to 
pay  ";  and  it  is  upon  the  language  of  this  part  of 
the  certificate  that  the  difficulty  has  arisen.  It  is 
quite  clear  from  the  decision  in  Be  Gray  {ubi  twp.), 
the  principle  of  which  was  affirmed  by  the  Court 
of  Appeal  in  Be  Longbotham  (ubi  sup.),  that  where 
a  third  jwrty  obtains  an  order  to  tax  that  does  not 
alter  the  nature  or  enlarge  the  scope  of  his 
liability.  Gozens-Hardy,  L.J.  (then  Cozens- 
Hardy,  J.)  stated  that  in  terms,  and  all  the 
Lords  Justices  in  Be  Longhoiham  affirmed  that 
decision,  and  Yaughan  Williams,  L.J.  says :  "  I 
think  all  that  it  is  necessary  for  the  court  to 
do  in  its  present  judgment  is  to  affirm  the 
principle  of  those  two  decisions " — that  is,  Be 
Neatu  (71  L.  T.  Eep.  716;  (1896),  1  Oh.  73), 
Wore  Ghitty,  L.J.,  and  Be  Oray  (u6t  tup.).  At 
the  same  time  it  is  equally  clear  in  Be  Gray  that 
a  taxation  on  the  application  of  a  third  party  is  a 
taxation  that  must  proceed  on  the  condition  of  the 
third  party  paying  what  is  due  to  the  solicitor 
from  his  own  client,  which  may  be  more  than  the 
client,  if  he  had  paid  it,  could  have  recovered 
over  from  the  third  party.  Bomer,  L.J.  in  Be 
Longbotham  (at  p.  156)  says  the  same:  "It  is 
clear,  both  from  the  wording  of  the  section  itself 
and  the  authorities,  that  the  taxation  must  be  on 
the  footing  of  a  taxation  between  the  solicitor 
and  the  client" — that  is  to  say,  that  the  bill 
must  be  taxed  between  the  solicitor  and  the 
client,  and  not  as  between  the  solicitor  and  the 
third  party.  Now,  I  think  it  is  quite  clear  that 
this  ia  not  an  indemnity  taxation.  The  oases  of 
Be  Ch-ay  {uhi  tup.)  and  Be  Longbotham  {vibi  tup.) 
followed  older  authorities,  as  waa  pointed  out  both 
hj  Bomer  and  Vaughan  Williams,  L.JJ.  in  the 
Court  of  Appeal.  In  the  case  of  Be  Brown 
as  L.  T.  Eep.  729 ;  L.  Bep.  4  Eq.  464)  Lord 
Bomilly  was  dealing  with  a  taxation  on  the  appli. 
cation  of  a  third  party,  a  cestui  que  trust,  taxing 
a  solicitor's  bill  which  had  been  paid.  The 
w>licitor(  had  charged  and  the  trustee  had  paid 
the  bill,*bnt  on  the  application  of  the  eettut  que 
fruit  to  tax,  thetaxing  master  disallowed  a  oonsider- 
ablelnumber  of  items,  "  in  particular  charges  for 
oertain  .attendances  upon  the  trustee  and  for 


letters  written  to  him  or  to  third  parties  by  his 
direction."  That  affords  a  very  good  illustration 
of  the  rule  that  there  may  be  a  considerable 
number  of  items  for  which  the  client  may  b« 
liable  to  the  solicitor  as  having  been  items 
incurred  on  express  instructions  of  the  client  for 
instance,  bat  yet  that  the  third  party  may  not  be 
liable  to  pay.  That  is  quite  consistent  with  the 
rule  that  when  once  the  items,  for  which 
the  third  party  is  liable,  are  ascertained, 
the  taxation  of  those  items  for  which  he 
is  liable  must  proceed  upon  the  footing  of  a 
taxation  as  between  the  solicitor  and  the 
party  chargeable,  and  not  as  between  the  solicitor 
and  the  third  party.  The  case  of  Be  Negus  (vhi 
tup.\  before  Chitty,  L.J.,  is  another  iUuatration 
of  the  same  thing.  There  it  was  held  that  the 
lessee  was  not  liable  to  pay  for  the  costs  of 
the  counterpart  lease;  but  it  did  not  at 
all  follow  that  the  solicitor  was  not  entitled  to 
recover  them  from  his  client,  the  lessor,  for  whom 
he  had  acted.  It  was  an  itdm  for  which  the  third 
party,  the  lessee,  was  not  liable  to  pay,  but  which, 
nevertheless,  the  party  chargeable  was  liable  to 
pay  to  his  solicitor;  and  Chitty,  L.J.,  dealing 
with  the  point,  says:  "This  is  a  third  party 
taxation,  and  the  general  rule  is  that  a  third 
party  stands,  as  between  himself  and  the  solicitor 
whose  bill  he  is  taxing,  in  the  position  of  the 
party  chargeable" — that  is  to  say,  as  regards  the 
taxation.  Then  ha  goes  on :  "  But  that  rule  does 
not  prevent  the  taxing  master  for  considering 
the  question  of  the  liability  of  the  third  party  "— 
that  is  to  say,  from  considering  for  what  items 
the  third  party  is  properly  liable.  Under  these 
circumstances  I  am  of  opinion  that  the  practice 
as  laid  down  by  all  the  four  cases  to  which  I  have 
referred  is  clear,  but  I  am  not  satisfied  with  the 
languagj  of  the  master's  certificate,  and  if  he 
has  followed  that  practice,  in  my  opinion  he  has 
not  stated  that  he  did  so,  and  his  certificate  is 
open,  certainly  as  a  matter  of  language,  to  the 
criticism  which  counsel  for  the  applicants 
addressed  to  it.  He  does  not  say  that  he  has 
taxed  as  between  the  solicitor  and  the  party 
chargeable,  but  as  between  the  solicitor  and  the 
party  liable.  Under  these  circumstances  I  do  not 
think  it  would  be  satisfactory  to  allow  the  matter 
to  stand  in  its  present  jposition,  and  the  matter 
should  be  sent  back  to  the  master.  It  will  be  for 
the  master  to  consider  whether  the  sUp  made  has 
been  in  the  langua|^  of  his  certificate,  or  in  the 

Erinoiples  upon  which  he  has  in  fact  taxed  the 
ilL  Under  the  agreement,  the  third  party  is 
liable  to  pay  the  costs  of  the  lady  as  oetween 
solicitor  and  client  "  with  relation  to  the  matter 
in  dispute  in  the  said  two  actions,"  and  it  is 
those  costs  that  have  to  be  taxed;  but  in  my 
opinion  this  is  not  an  indemnity  taxation,  and  it 
does  not  follow  that  because  on  this  taxation 
there  are  disallowed  itdms  for  which  the  third 
party  is  not  liable,  those  items  have  not  been 
authorised  by  the  client.  It  may  well  be  that 
the  solicitor  will  be  entitled  to  recover  them 
over  against  his  client,  but  the  liability  of  the 
third  party  is  not  enlarged  or  increased  by 
reason  of  his  having  obtained  the  third  party 
order.  Under  these  circamatancea  I  think  the 
proper  order  will  be  to  send  the  matter  back  to 
the  master  to  reriew,  and  he  will  amend  the 
certificate.  Whether  the  ultimate  result  of  the 
taxation  will  be  altered  will  depend  upon  'whether 
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he  has  in  fact  proceeded  npon  the  principles  I 
hare  indicated.  If  he  has,  it  may  be  that  the 
result  will  be  the  same,  but  the  langnase  of  the 
certificate  must  be  altered.  In  conofuBion  I 
think  I  should  eay  that  the  master  appears  to 
have  followed  the  language  of  the  certificate 
given  by  the  taxing  masters  to  Eekewich.  J.,  as 
set  out  in  the  report  in  (1904)  2  Gh.  152.  The 
taxing-masters  appear  to  have  been  of  opinion 
that  Se  Gray  had  altered  the  practice,  and  thej 
stated  that  "  since  that  case  the  practice  in  the 
taxing  ofBce  in  taxations  under  this  section  has 
been  to  tax  apart  from  the  order  as  between  the 
solicitor  and  the  party  or  estate  liable  to  pay." 
The  matter  was  put  as  clearly  as  possible  by 
Bomer,  L.J.  when  ne  said  that  the  taxation  must 
be  on  the  footing  of  a  taxation  between  the 
solicitor  and  the  client. 

Solicitora :   Cohen  and  Cohen ;  8lark,  Edwards, 
and  Co. 


CBOWSr    CASES    BESEBVSD. 

Friday,  Nov.  18,  1904. 

(Before  Lord  Altebstonb,  G.J.,   Lawbance, 
Eeknbst,  Bidley,  and  Ghanneli.,  JJ.) 

Bex  v.  Bbibqwateb.  (a) 

Criminal    law — Practice  —  Evidence  —  Prisoner't 
evidenee^Crott-examination  a<    to  character— 
Natttre  and  conduct  of  the  defence — Criminal 
,      Evidence  Act  1898  (61  &  62  Viet.  s.  36). 
Apritoner,  by  denying  the  truth  of  the  evidence 
given  hy  the  u>itne$»e$  for  the  proteeution,  doei 
not  make  an  imputation  on  the  character  of  the 
xeitneuesfor  the  proeeeution  within  the  meaning 
of  the  Criminal  Evidence  Act  1898,  ••  1.  Neither 
it  setting  up  a  defence  which  is  inconsistent  vrith 
the  truth  of   the  statements  made  by  the  wit- 
nesses for  the  prosecution  setting  ttp  a  defence 
the  nature  and  conduct  of  which  it  such  eu   to 
involve    imputation*   on  the  character  of  the 
witnesses  for  the  prosecution    so  as  to  m^ke 
the  prisoner  liable  to  cross-examination  as    to 
character. 
Gasi  stated  by  the  Becorder  of  Birmingham. 
The  prisoner  Bridgwater  was  charged  with  steal- 
ing a  quantity  of  copper  wire.      The  wire  was 
found  by  the  police  in  a  perambulator,  wheeled  by 
the  prisoner's  wife,  close  to  the  warehouse  from 
which  it  had  been  stolen,  the  prisoner  being  with 
his  wife  at  the  time.    It  appeared  from  the  facta 
stated   that  the  prisoner,  who  was  a  dealer  in 
metal,  had  from  time  to  time  given  information 
to  the  police  with  regard  to  rooberies  of  metal, 
and  that,  on  being  charged  at  the  police-station 
with  stealing  the  copper  wire  in  question,  he  had 
stated  that  he  was  acting  under  the  instructions 
of  a  certain  Detective- sergeant  Moss. 

At  the  trial  the  detective-sergeant  gave  OTi> 
denoe,  and  contradicted  the  prisoner's  statement. 
The  prisoner,  in  giving  evidence  in  his  own  behalf, 
repeated  the  statement  as  to  bis  employment  by 
the  police  viith  details. 

Gounsel  for  the  Crown  then  proceeded  to  cross- 
examine  the  prisoner,  and  in  oross-examiiiation 
asked  him  whether  he  had  not  been  previously 
convicted. 

(a)  Bepottad  by  A.  A.  Bktbuki,  Esq.,  BiniiMr-«t-Law. 


The  counsel  for  the  defence  did  not  object  to 
this  question,  but,  on  counsel  for  the  Grown  cross- 
examining  as  to  the  details  of  the  convictaon^ 
objected,  as  the  whole  cross-examination  «w 
contrary  to  the  Criminal  Evidence  Act  18S8 
(61  &  62  Vict.  o.  36),  s.  1  (b).  Counsel  for  the 
Crown  contended  that  the  cross-examination  was 
permissible  on  the  ground  that  the  prisoner  by 
his  evidence  had  made  imputations  on  the 
character  of  the  detective- sergeant. 

The  learned  recorder  permitted  the  cross- 
examination  on  the  ground  that  the  nature  and 
conduct  of  the  defence  was  such  as  to  involve 
imputations  on  the  detective- sergeant. 

The  juiy  convicted  Bridgwater. 

The  question  for  the  opinion  of  the  court  was 
whether  under  the  cit  cum  stances  of  the  case 
counsel  for  the  Grown  was  entitled  to  pat  to 
Bridgwater  questions  relating  to  his  previous 
conviction. 

No  counsel  appeared. 

Lord  Altebbtone,  G.J.— We  think  that  the 
objection  taken  in  this  case  must  be  held  to  be 
valid,  and  that  the  conviction  is  therefore  bad. 
We  have  to  consider  whether  the  circnmstanoee 
of  the  case  were  such  as  to  justify  the  counsel 
for  the  prosecution  questioning  the  prisoner  as 
to  previous  convictions.  The  section  says  that 
when  a  person  charged  is  called  ns  a  witaiess  in 
pursuance  of  the  Act,  he  shall  not  be  asked,  and 
if  asked  shall  not  be  required  to  answer,  any 
question  tending  to  show  that  he  has  been  con- 
victed of  any  other  offence  unless  (inter  alia) 
the  nature  and  conduct  of  the  defence  has  been 
such  as  to  involve  imputations  on  the  character 
of  the  prosecutor  or  the  witnesses  for  the  prose* 
cution.  I  must  repeat  what  I  have  said  before — 
namely,  that  raising  a  defence,  even  in  for«able 
language,  is  not  of  necessity  casting  imputations 
on  the  character  of  the  prosecutor  or  his  wit- 
nesses. Of  course,  imputations  may  be  cast  on 
their  character  quite  independently  of  the  defence 
raised,  either  by  direct  evidence  or  by  questions 
put  to  them  in  cross-examination.  In  this  case 
it  cannot  be  said  that  the  recorder  regarded  what 
happened  in  the  case  as  other  than  raising  the 
defence  His  direction  to  the  jury  shows  that  he 
dealt  with  the  case  on  that  view.  He  says :  "  I 
directed  the  jniy  that  if  they  thought  the  pri- 
soner was  in  point  of  fact  acting  under  the 
directions  of  Moss,  or  had  reasonable  grounds 
for  believing  he  was  acting  under  the  directions 
of  Moss,  they  should  acquit  him."  He  therefore 
acted  on  the  view  that  the  defence  raised  was  not 
such  as  to  cast  any  imputation  on  Moss.  It 
seems  to  me  that,  on  the  whole  statement  of  what 
the  prisoner's  counsel  was  endeavouring  to  elicit 
from  Moss,  he  was  not  doing  more  than  developing 
his  defence  that  the  prisoner  was  acting  under 
Moss'  directions,  and  seeking  to  substantiate 
that  defence  by  means  of  admissions  from  Moss. 
If  the  questions  put  to  Moss  had  involved  the 
imputation  that  be  was  guilty  of  misconduct 
independently  of  the  defence,  or  of  the  necessity 
for  developing  the  defence,  different  considera- 
tions might  arise,  for  the  questions  might  then 
perhaps  be  construed  as  an  attack  on  the  prose- 
cutor's general  character.  In  this  case  the 
question  as  to  whether  the  prisoner  had  been 
convicted  was  answered  without  any  objection 
from  tiie  prisoner's  oounsel,  and  he  only  objected 


Digitized  by 


Google 


m.  25,  1905.] 


THE  LAW  TIMES. 


[Vol.  XCI.-889 


Ob.  Gas.  Bbb.] 


Bbx  v.  Halk. 


[Ob.  Gas.  Bkb. 


to  the  farther  question  as  to  the  nature  of 
the  offence.  It  must  not  be  thonght  that 
becanse  connsel  for  a  prisoner  allows  a  qnes- 
tion  as  to  preyions  oonviotion  to  be  pnt,  he  can 
afterwards  impnen  the  conviction  on  the  ground 
of  the  inadmisBibility  of  such  a  question.  He 
cannot  stand  aside  and  allow  an  improper  question 
to  be  pat  and  afterwards  rely  upon  that  question 
as  a  ground  for  quashing  the  conviction.  In  this 
«aBe,  and  under  the  circumstances,  if  the  learned 
lecorder  had  told  the  jury  that  they  were  to 
disregard  the  prisoner's  answer  as  to  nis  havins 
been  previously  convicted,  this  oonrt  would  not,  I 
think,  have  beisn  inclined  to  interfere.  But  tiie 
recorder  did  not  do  anything  of  the  kind,  and 
therefore  it  was  made  to  appear  to  the  jury  that 
the  question  was  justified  under  the  Act,  because, 
in  the  words  of  the  section,  the  nature  or  conduct 
of  the  defence  was  snoh  as  to  involve  imputations 
on  the  character  of  the  prosecutor  or  the  witnesses 
for  the  prosecution.  We  can  see  no  ground  for 
any  such  suggestion,  and  think,  therefore,  the 
question  ought  not  to  have  been  put ;  and  as  it 
was  put,  and  the  jury  were  not  cautioned  to 
disregard  the  answer,  the  convictiou  cannot  stand 
and  must  be  quashed. 

Lawbabce,  Kennedy,  Biduet,  and  Gban' 
HBLI.  J  J.  concurred.  Conviction  quashed. 

No  Bolioitors  were  instructed. 


Friday,  Nov.  18, 1904. 
(Before  Lord  Alvebstone,   G.J.,    Lawbance, 
Kennedy,  Ridley,  and  Channell,  JJ.) 
Bbx  v.  Hals.  (a). 
Crimiwd    law — Practiee — Evidence — Cruelty    to 
children — Pretence    of  diHd   at    trial — Whtm 
nece*tary—b7  &  58  Viet.  e.  41,  a.  16.(6) 
By  sect.  16  of  the  Prevention  of  Cruelty  to  Children 
Act  1894  it  i*  provided  that  where  in  any  pro- 
eeedinge  with  relation  to  an  offence  of  cruelty 
within  the  meaning  of  the  Act,  or  of  any  of  the 
offences  mentioned  in  the  Kchedwle  to  the  Act,  the 
court  it  tatitfied  by  the  evidence  of  a  regiitered 
medical  practitioner  that  the  attendance  before  the 
court  in  respect  of  any  child  of  whom  the  offence 
it  alleged  to  have  been  committed  would  involve 
serious  danger  to  iti  life  or  health,  and  is  further  ' 
satisfied  that  the  evidvuee  of  the  child  is  not 
essential  to  the  just  hearing  of  the  ease,  the  cate 
may  be  proceeded  with  and  determined  in  the 
absence  of  the  child. 
Meld,  thai   this  enactment  does  not  require   the 
pretence  of  the  child  in  court  in  every  ease,  but 
only  when  the  evidence  of  the  ehUd  is  necetaary. 
This  case,  as  stated  by  Kennedy,   J.,  was  as 
follows : — 

At  the  Glamorgan  Assizes  Ellen  Hale  was 
tried  before  me  on  an  indictment  which  in  the 
first  eight  counts  charged  her  with  offences  under 
the  Prevention  of  Cruelty  to  Children  Act  1894 
(57  &  68  Vict.  0. 41),  s.  1,  in  regard  to  four  children 
of  the  ages  respectively  of  twelve,  seven,  five,  and 

(a)  Beportad  by  A.  A.  BK-mnsE,  Eiq.,  BuTtoter-at-Law. 
(6)  The  Prevention  of  Cruelty  to  Children  Act  1894 
is  lepealed  by  the  Prevention  of  Cruelty  to  Children  Act 
^^  *a»,  but  sect.  16  is  le-tnacted  by  seot.  l^of  the  later 


three  years.  The  indictment  comprised  in  these 
oounts  charges  i^ainst  the  prisoner,  in  regard  to 
each  child,  of  wufnlly  neglecting  ijie  child  in  a 
manner  likely  to  cause  such  omld  unnecessary 
suffering  and  injury  to  its  health. 

In  regard  to  the  second  count,  which  was  the 
count  charging  the  prisoner  with  wilfully 
neglecting  the  eldest  child  in  a  manner  likely  to 
cause  injury  to  his  health,  I  held  there  was  no 
evidence  which  could  justify  a  conviction,  and  a 
ninth  count  against  the  prisoner  under  the 
Inebriates  Act  1879  (42  &  43  Yict.  c.  19)  and 
57  &  58  Vict.,  o.  41,  s.  11,  was  not  proceeded  with. 

The  jury  found  the  prisoner  guilty,  in  respect  of 
all  the  four  children,  of  the  offences  charged 
against  her  in  the  first,  third,  fourth,  fifth,  sixth, 
and  seventh  counts. 

None  of  the  children  were  produced  as 
witnesses  for  the  prosecution,  and  none  of  them 
were  present  in  court,  and  in  the  course  of  the 
trial  I  drew  the  attention  of  Mr.  Arthur  Lewis, 
the  connsel  for  the  prosecution,  to  the  provisions 
of  sect.  16  of  the  Prevention  of  Cruelty  to 
Children  Act  1894,  and  there  was  some  discussion 
as  to  whether  the  effect  of  the  said  section  is  or  is 
not,  by  necessary  implication,  that  a  case  under 
the  1st  section  of  the  said  Act  cannot  be  "  pro- 
ceeded with  and  determined "  in  the  absence  of 
the  child  in  respect  of  whom  the  offence  is  alleged 
to  have  been  committed,  except  under  two  con- 
ditions  specified  in  seot.  16 — viz.,  (1)  that  the 
court  is  satisfied  by  the  evidence  of  a  registered 
medical  practitioner  that  the  attendance  of  the 
child  before  the  court  would  involve  serions 
danger  to  its  life  or  health,  and  (2)  the  court  is 
farther  satisfied  that  the  evidence  of  the  child  is 
not  essential  to  the  just  hearing  of  the  case. 

There  was  in  the  present  case  no  such  evidence 
of  a  registered  medical  practitioner  as  is  mentioned 
in  this  section.  This  16th  section  has  never 
received  judicial  interpretation,  and  the  meaning 
and  application  appeared  to  me  to  be  so  far  open 
to  argument  that  I  have*  thought  it  right, 
according  to  the  request^f  the  counsel  on  behalf 
of  the  prisoner,  to  state  a  case  for  the  opinion  of 
thf;.  Court  for  Crown  Cases  Reserved  upon  the 
qtiestion,  and  I  postponed  judgment  and  released 
"'e  prisoner  on  bail  pending  the  decision  of  the 

urc.  ' 

The  question  for  the  consideration  of  the  oonrt 
18^.  whether  or  not,  under  the  said  sect.  16,  at  the 
trial  of  an  indictment  under  57  &  58  Yict.  c.  41, 
8. 1,  the  attendance  at  the  court  of  the  child  in 
respect  of  whom  the  offence  is  alleged  to  have 
been  committed  is,  except  under  the  circumstances 
of  exception  therein  specified,  requisite  and 
necessary  in  order  that  the  case  may  be  proceeded 
with  and  determined. 

If  in  the  opinion  of  this  court  the  case  was  one 
in  which  I  ought  to  have  held  that,  in  the  absence 
of  the  children  and  of  any  evidence  of  a  registered 
medical  practioner  to  justify  their  absence,  no 
case  had  been  presented  by  the  prosecution  upon 
which  the  accused  could  properly  be  convicted, 
the  conviction  is  to  be  quashed,  otherwise  the 
conviction  is  to  stand.  W.B.Kennedy. 

Clarke  HaU,  for  the  Grown,  referred  to 

n»g.  V.  Car,  77  L.  T.  Eep.  534;  18  Cox  C,  0  672 ; 
(1898)  1  Q.  B.  179. 

The  prisoner  was  not  represented 
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Lord  Altbbstone,  G.J. — I  am  glad  that  this 
case  ahonld  hare  been  stated  in  order  that  it  may 
be  judioially  determined  what  is  the  meaning  of 
the  enaotment  in  the  section.  Bat  now  that  the 
matter  has  been  discussed  I  have  no  doubt.  The 
section  cannot  haTe  meant  that  in  every  case  the 
child  must  be  in  court,  for  that  would  be  to  make 
a  condition  in  this  class  of  offence  which  does 
not  exist  in  any  other  offence.  I  think  that  the 
enactment  was  intended  to  provide  for  the 
appearance  of  the  child  when  its  evidence  was 
necessary.  It  is  quite  true  that  it  was  within 
the  power  and  authority  of  the  judge  to  say 
that  a  child  need  not  attend  quite  aoart  from 
the  power  given  by  this  section.  But  framers  ot 
these  Acts   ot   Parliament,   not    having   every 


incident  of  the  criminal  law  before  them,  often 
insert  provisions  wliioh  are  unneoessary.  Th» 
section  was,  no  doubt,  inserted  in  the  interest  of 
the  prisoner.  If  the  child's  evidence  is  essential,  the 
child  most  be  called ;  if  the  child's  evidence  is  nob 
essential,  then  it  need  not  be  present  in  court.  In 
the  case  of  proceedings  before  magistrates  th» 
conditions  must  be  fulfilled.  But  in  this  case  I 
have  come  to  the  conclusion  that  the  presence  of 
the  children  was  not  essential,  and  that  the 
conviction  must  stand. 

Lawbanck,  Eenneoy,  Bidlet,  and  Ghav- 
NKLL,  JJ.  concurred. 

Conviction  affirmed. 

■  Solicitor :  Mortton  PhiUip$. 
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